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SUPREME  COURT  RULE. 

WISCONSIN. 


In  all  criminal  cases  the  plaintifl  in  error  sball  prepare  and  serve  upon  the 
attorney  general*  at  least  10  days  before  the  case  is  called  for  argument*  a 
printed  or  written  statement  of  the  points  of  error  relied  upon. 

Adopted  December  18, 1887,  to  take  effect  January  2, 1888. 
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DB  UABa  e.  HUBBEB^TJNTBY  LAND,  L.  ft  MA2n7F*d  OO. 

yShiprme  OouH  ^  MimetUa.   KovemlMr  8;  1887.) 

ComMKm— OoimiDBRAnoiT— DispuTBD  Claih. 

To  oonstitate  a  good  consideration  for  the  compromlsa  of  a  dUpated  olaim,  it  1b 
not  MCMMry  tiiat  the  matter  In  dispute  should  be  really  doobtfol  in  fact,  provided 
th«  partiflB  MM  JUU  ooiuidared  It  bo  Bat  ibtn  mmt  have  been  In  Caot  a  dliputa 
or  doubt  ■>  to  the  rights  of  the  partis  honeetljr  entertained.  A.  partjr  cannot  ora- 
ate  a  dispute  suffident  as  a  oonuderatlon  for  a  oouipromlse,  by  merely  reAuIng  to 
pay  sn  nodiaputed  claim, 
fty  the  Court.) 

Appeal  from  mnniclpal  coart  of  Stillwater;  14'bthawat,  Judge. 
SearUa,  Swing  (ft  GaUt  for  Be  Mars,  respondent.    Clapp  A  Maeartneift  for 
Unsaer-Sauntty  Land,  L.  &  Manuf 'g  Co.,  appellant. 

IbTGBKLL,  J.  AoUon  to  leooTW  for  mnk  peifonaed  for  defendant  in  a 
Joggtag  camp.  There  being  no  evidence  that  any  speeial  time  of  payment 
was  fixed  In  the  oontract,  pIidntlfTs  wages  ironld  be  payable  upon  demand 
any  time  after  tbe  seirloeB  were  perfornud.  Bat,  by  way  of  defense,  the  de- 
fendant aHeges  tlist  after  the  work  was  oom|deted  the  parties  had  a  disagree- 
ment as  to  the  terms  of  payment  under  the  oontract,  and  that  thereupon  they 
had  a  setUement  at  their  dispute,  by  the  terms  of  which  •67.26  of  pUUntilTs 
aeoonnt  should  become  doe  at  once,  ami  the  balance  of  $200  in  60  days  after 
the  logs  on  which  the  work  was  performed  should  arrive  in  the  St.  Croix 
boom;  and  that  defendant  paid  plaintiff  tbe  967.26.  in  cash,  and  gave  him 
a  due-bill  for  the  balance,  payable  according  to  the  terms  of  their  settlement, 
which  plaintiff  accepted  in  full  settlement  of  his  claim,  and  that  tbe  logs  had 
not  arrived  in  the  St  Croix  boom.  The  court  below  found  that  there  was  no 
consideration  for  this  allied  settlement,  and  the  only  question  presented  on 
this  appeal  is  whether  this  is  sustained  by  the  evidence. 

The  defendant  is  entirely  right  in  his  law  that  the  compromise  of  a  disputed 
or  doubtful  claim  is  In  itself  a  good  consideration,  and  that  no  investigation 
into  the  character  or  value  of  the  claims  submitted  will  be  gone  into  for  the 
purpMe  of  setting  aside  a  compromise  honestly  made.  It  is  sufficient  if  the 
parties  entering  Into  it  thought  at  the  time  that  there  was  a  question  between 
them.  It  la  not  even  necessary  that  the  question  in  dispute  should  be  really 
doulttful,  if  the  parties  bona  fide  considered  it  so.  The  real  consideration 
wiildi  each  party  receives  under  a  oompromise  is  not  the  sacrifice  of  the  right* 
v.SSN.w.no.l— 1 
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but  the  settlement  of  the  dispute.  But,  on  the  other  hand,  it  is  equally  true 
that  to  constitute  a  good  consideration  for  a  settlement  by  way  of  compromise 
there  must  have  been  an  actual  bona  fide  difference  or  dispute  between  tlie 
parties  as  to  their  rights.  There  is  an  entire  absence  of  evidence  in  this  case 
tending  to  show  any  such  dispute.  There  was  certainly  none  as  to  the  amount 
of  plaintiff's  claim.  Neither  was  there  any  as  to  when  it  was  due  according 
to  the  terms  of  the  contract.  Swenson,  who  made  the  alleged  settlement 
with  plaintiff,  did  not  claim  that  the  contract  was  different  from  what  philn- 
tiff  asserted  it  to  have  been,  or  that  by  law  the  wages  were  not  payable  until 
the  logs  arrived  in  the  boom.  He  simply  assert^,  according  to  plaintiffs 
statement,  that  he  would  not  pay  all  the  money  because  it  was  not  "the  law 
of  the  company,"  or,  according  to  his  own  statement,  because  tbey  "didn't 
settle  that  way,"  without  giving  any  reason.  A  person  cannot  create  a  dis- 
pute sufficient  as  a  consideration  for  a  compromise  by  a  mere  refusal  to  pay 
an  undisputed  claim.  That  would  be  extortion,  and  not  compromise.  There 
must  in  fact  be  a  dispute  or  doubt  as  to  the  rights  of  the  parties  honestly  en- 
tertained.  The  evidence  of  this  is  utterly  wanting  in  this  case. 

The  transaction  lackeil  another  element  usually  found  in  these  compro- 
mises, viz.,  mutual  concessions.  Swenson  conceded  nothing.  He  merely 
paid  the  one-fourth  of  the  account  In  cash,  which  he  had  always  offered  to 
pay.  Defendant  catclies  at  one  expression  of  plaintiff  as  meaning  that  Swen- 
son at  first  refused  to  pay  "any  money"  until  the  logs  arrived,  but,  taking  his 
entire  evidence  togetlier,  this  was  evidently  not  what  be  meant.  We  might 
further  suggest  that,  aside  from  this  question  of  a  want  of  consideration, 
there  is,  to  say  the  least  of  it,  very  slight  evidence  that  plaintiff  ever  assented 
to  the  alleged  settlement.  There  is  certainly  none  that  he  did  %o  expressly, 
and  the  fact  that,  after  getting  the  $67.26,  he  took  back  his  "  time  certificate. " 
which  was  his  evidence  of  the  time  he  had  worked,  with  this  so-called  due- 
bill  written  upon  It  by  Swenson,  is  certainly  not  ooncluaive  evidenoe  of  his 
assent  to  or  acceptance  of  its  terms. 

The  finding  of  the  coui-t  was  abundantly  sustained  by  the  evidence,  and  the 
order  denying  a  new  trial  must  be  a&lrmed. 


BioH  t>.  Gnr  of  Mimnbapoldi. 

(Supreme  Qmrt  of  Minnetota.   November  8,  1887.) 

1.  Municipal  Corpobatjokb — Bight  to  Reuove  Soil  asd  Mineral  raou  Stber. 

The  public  acquires  inaittreet  only  a  riffhtof  way,  with  the  powers  and  privileges 
incident  thereto.  Subject  to  tliia  right,  the  soil  and  mineral  belong  to  the  owner 
of  the  fee.  Hence,  the  pnblic  easement  juatifles  only  the  takhig  and  removing  of 
material  which  the  process  of  the  construction  or  repair  of  tlie  atreet  reqaira. 

2.  Sams — Agbbeheht  with  Coktbaciob — Aokhuy — Liabiutv. 

When  a  city,  acting  within  its  general  powers  to  iiuprove  streets,  makes  a  ooii- 
tract  for  the  grading  of  a  street,  by  the  terms  of  which  the  oontractors,  in  consid- 
eration of  doing  such  grading,  are  to  receive  and  appropriate  to  their  own  use  all 
tbeetonein  the  street;  and,  under  and  in  accordanoe  therewith,  the  contraotors 
proceed  and  remove  the  stone,  tbey  are  the  ageota  of  the  city  in  the  pramiaee,  and 
the  city  is  responsible  for  their  acts. 

8.  Same — Abdtiiko  Owrbbs—Fbksumftion  as  to  Feb. 

The  presumption  of  law  is  (hat  the  owner  of  the  land  abutting  on  a  street  ia  the 
owner  of  the  fee  in  the  street. 

(Bgltdbut  bp  flu  Court.) 

Appeal  from  district  court,  Hennepin  county;  YouKOt  Judge. 
MeiTtck  &  Merrick,  for  Bicli»  appeliant,   Seagrave  8mith,iat  Gityof  Min- 
neapolis, respondent. 

Mitchell,  J.  It  clearly  appeared  from  the  evidence  Introduced  by  plain- 
tiffs tliat  the  city  of  Minneapolis  had  no  right  to  take  these  Btonea.  It  was 
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not  necessary  to  remove  them  for  the  purpose  of  grading  or  improving  the 
street,  as  they  were  below  the  grade  line.  The  public  acquires  In  n  street 
onlya  right  of  way,  with  the  powers  and  privileges  incident  thereto.  Subject 
to  this  light,  the  soli  and  mineral  In  a  street  belong  to  the  owner  of  the  fee, 
the  same  as  if  no  street  had  been  laid  out.  When  the  surface  of  the  land  is 
above  grade  line,  so  that  In  order  to  grade  and  improve  the  street  it  is  neces- 
sary to  TemoTe  euperincambent  matoials,  this  may  be  done,  and  probably 
soeh  material  may  be  used.  If  necessary,  in  iinproving  other  parts  of  the  street; 
bat  the  pabliceaaeraent  Justifies  only  the  taking  of  material  which  theprocess 
of  the  construction  or  repair  of  the  street  requires.  AUJten  v.  iTMy,  82  Minn. 
28D,  20  K.  W.  Bep.  188;  Robert  t.  Sadler,  104  N.  T.  229, 10  K.  B.  Bep.  428. 

The  evidence  also  shows,  or  tends  to  show,  that  the  city,  acting  within  its 
general  powers,  made  a  contract  with  certain  parties  to  grade  the  street.  In 
which,  among  other  things,  it  was  provided  that,  in  consideration  of  their 
grading  the  street,  the  contractors  were  to  recei  ve  and  be  permitted  to  quarry, 
take  ttwaj,  sell,  or  use  as  their  own,  all  the  rock  in  this  part  of  the  stre^, 
and  that,  in  pursuance  of  and  nnder  this  contract,  they  took  out  and  disposed 
of  the  stone  in.  qnestion.  Under  these  facts  the  contractors  were  the  agents 
of  the  city  in  the  premises,  and  the  city  responsible  for  their  acts.  Sewall  t. 
City  <if8t.  Pond,  20  Minn.  511,  (QU. 

If  the  plaintiff  owned  the  land  abutting  on  the  street,  he  presumably  owned 
the  fee  in  the  street,  such  being  the  establislied  presumption  of  the  common 
law.  8  Kent,  Comm.  4SSi\  Thomp.  Higbw.  26.  27.  Therefore,  inasmuch  as 
Uie  evidence  showed  that  the  plaintiff  owned  the  lota  on  both  sides  of  the 
street,  snbj^  to  certain  reservations  by  his  grantors,  he  presumably  owned 
the  stone  in  the  street,  unless  covered  by  these  reservations.  This  action  be- 
ing pnrely  one  for  the  value  of  the  stone  removed,  and  the  evidence  intro- 
duced being  directed  solely  to  that  question,  ot  course  plaintiff  could  not  re- 
cover unless  he  owned  the  stone.  He  acquired  title  to  the  lots  on  one  side  of 
the  street  from  one  Rogers.  It  appears  that  these  lots  were  subject  to  a  prior 
lease  from  Bogers  to  one  Aronson,  who  had  a  rlglit  to  remove  the  stone  dur- 
ing the  term  of  his  lease,  and  was  to  pay  Bogers  a  certain  price  therefor,  but 
the  date  or  duration  of  the  lease  was  not  proven.  On  the  same  day  that 
Sogers  conveyed  to  plaintiff,  the  parties  executed  a  supplemental  contract,  (Ex. 
Dt)  in  which  it  was  agreed  that  whatever  stone  Aronson  did  not  remove  from 
the  lots  during  the  term  of  his  lease,  plaintiff  was  to  pay  Bogers  therefor  at 
the  rate  of  35  cents  a  perch.  Tiiis  agreement  further  provided  as  follows;  "It 
is  mutually  agreed  that  all  of  the  rock  in  and  upon  said  lots  Is  now  and  shall 
be  the  property  of  said  May  P.  Bogers ;  and  all  moneys  arising  from  thequar- 
rying  and  sale  of  the  same,  under  the  mentioned  lease  to  B.  Aronson,  ahiill  be 
|Miil  to  her  the  same  as  if  this  sale  (the  conveyance  of  the  lots)  had  never  been 
made.  In  other  words,  the  said  Samuel  M.  Bich,  in  buying  the  lots  mentioned, 
agreed  that  said  May  P.  Pogers  should  retain  the  lease  to  B.  Aronson,  and  all 
moneys  arising  therefrom,  and  all  rock  remaining  in  and  upon  said  lots  at 
the  termination  of  said  lease."  This  amounts  clearly  to  a  reservation  of  all 
the  rock  in  the  lots,  which  would  include  tliat  to  the  center  line  of  the  street, 
subject  to  the  public  easement.  The  only  possible  interest  which  plaintiif 
could  have  in  the  rock  was  the  obligation  to  take  at  a  fixed  price,  at  the  end 
of  the  Aronson  lease,  whatever,  if  any,  was  left,  and  it  did  not  appear  that 
any  such  contingency  had  or  ever  would  occur.  The  plaintiff  thervfure  made 
out  no  riglit  of  recovery  for  the  rock  taken  from  that  half  of  the  street. 

Plaintiff  acquired  the  lots  on  the  other  sideof  the  street  undera  conveyance 
from  one  Henry  Downs,  which  contained  the  following  reservation:  "Except- 
ifig  and  reserving  to  the  said  Henry  Downs,  his  heirs  or  assigns,  the  owner- 
sbip  to  the  stone  imbedded  in  said  land,  and  the  right  to  quarry  and  remove 
the  same,  from  Nicollet  street,  adjoining  said  land,  to  a  distance  of  twelve 
(12)  feet,  at  most,  into  $aid  ttrett^  before  August  1, 1887. "  This  is  somewhat 
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otMcnre  and  ambiguous.  If  the  first  clause  stood  alone.  It  would  undoubtedly 
amount  to  a  reserratlon  ci  the  stone  in  all  the  land  oonTQyedi— the  street,  as 
well  as  the  land  outside  the  street  line.  Bat,  in  the  absenoa  of  any  evidenee 
(rf  extrinsic  facts  tending  to  throw  light  on  its  meaning,  we  think  that  the 
fair  constructiim  oC  this  reservation,  and  the  only  one  that  will  reasonably 
give  effect  to  the  whole  of  it,  is  that  tlie  term  "gaid  famd"  refns  to  the  lots 
exdnsive  of  the  street,  and  ttiat  the  first  clause  reserves  merely  the  stone  In 
the  lots  proper,  and  that  the  intention  of  the  second  clause  was  to  reserve  in 
addition  the  right  to  remove  the  stone  out  in  the  street  to  the  distance  of  12 
£eet  from  the  street  Hne,  any  time  before  August  1, 1887.  As  Kloollet  stmt 
is  60  feet  wide,  this  would  leave  a  strip  18  feet  wide,  t^e  stone  in  whidi,  not 
being  reserved,  would  pass  by  the  deed  to  pltintiff,  subject  only  to  the  rights 
of  the  puUic.  For  this  much,  at  least,  the  plaintiff  would  be  entitled  to  re- 
cover. It  Is  true,  he  did  not  prove  what  proportion  of  the  stone  was  taken 
from  that  strip,  but  be  was,  undw  the  evidence,  entiUed  at  least  to  nominal 
damages.  For  this  reason  the  court  erred  in  dismissing  the  action. 
Order  denying  a  new  trial  reversed. 


PiaoTT  and  others  v.  O'Halloban  and  others. 

(Supretru  Court  <tf  Mintuaota.   yovember  8,  1887.) 

1.  Taxation— Sale— Datk  or  Assionkbht  bt  Statk— Fabol  Kvidbkce. 

Parol  evidence  la  adtuisaible  to  prove  the  actual  date  when  certificates  of  the  as- 
sign meiit  of  the  rights  of  the  state  in  land  bid  In  for  It  at  tax  sale  were  In  fact  de- 
livered to  the  purchaser,  and  the  date  when  he  paid  the  purchase  price  Into  the 
eonnty  treasury. 

S.  Sam^RiQHTB  or  Holdxb  or  Assigkiixnt  CaBTinoATES— ExnaATioK  Nonos. 

On  the  fifteenth  day  of  February,  1877,  L.  went  to  the  county  auditor's  office,  and 
selected  a  aainber  of  tracts  whicli  bad  been  bid  In  for  the  state  at  tax  sale,  and  re- 
quested the  auditor  to  make  out  assignment  certificates  therefor,  and,  as  an  evidence 
of  his  good  faith  in  the  matter,  depcMted  with  the  oonnty  treasurer  a  oheok  for  a  part 
of  the  amoant  neoenary  to  be  paid  for  these  certificates.  The  county  treasurer  did 
not  at  that  time  turn  this  into  the  county  treasury,  but  held  it  until  the  uansaction 
should  be  closed.  In  March,  and  nbtequent  to  the  lixth,  the  date  when  Lam  1877,  c.  6, 
went  into  ^eU,  L.  paid  to  the  oounty  treasurer  the  balance  of  the  purchase  pricey 
and  thereupon  the  certificates  were  tiieo  delivered  to  him  by  the  oounty  auditor. 
H«/d,  that  L.'s  rights  as  purchaser  from  the  state  vested  only  from  the  date  at  which 
the  certificates  were  delivered  to  bini,  and  consequently  that  he  purchased  subject 
to  the  provisioD  of  section  37  of  the  act  cited,  and  his  rights  under  the  certificates 
would  not  ripen  into  title  until  after  notice  of  the  time  of  the  expiration  of  the 
riKbt  of  redemption  had  been  given,  as  required     the  seotlon  referred  to. 

ySySabtit  by  the  Cburt.) 

Appeal  from  district  court,  Bamsey  county;  Siuoks,  Judge. 
W.  Q.  BofoTth  and  B.  C.  Blier,  for  Figc^t  and  others,  appellants.  John 
F.  Fitzpatrick,  forO'HaHoran  and  others,  respondents. 

Mitchell,  J.  Action  to  determine  an  adverse  claim  to  real  property.  The 
plaintiffs  hold  the  patent  title.  The  defendants  claim  solely  under  state  as- 
signment certificates  issued  to  their  grantor,  W.  F.  Lindennan,  bearing  date 
February  15,  1877,  assigning  to  him  the  interest  of  the  stateacquired  at  a  sale 
thereof  under  the  tax  judgment  of  1875,  for  the  taxes  of  1874,  at  which  the 
lands  were  bid  off  for  the  state,  October  16,  1875. 

There  is  no  substantial  conflict  In  the  evidence  as  to  the  facts.  A  careful 
examination  of  it  satisfies  us  that  it  shows  that  on  or  about  the  fifteenth  of 
February,  1877,  one  Oppenheim,  as  agent  for  Lindernian,  wlio  desired  to  in- 
vest in  t^  certiflcates,  went  to  the  county  auditor's  office  and  selected  for  his 
principal  a  large  number  of  tracts,  including  the  land  in  dispute,  which  had 
bten  bid  in  for  tlie  state  upon  the  tax  judgment  of  1875,  and  requested  tiie 
auditor  to  make  out  assignment  certlficateB  therefor,  and  as  evidence  of  hla 
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good  foith  in  the  matter,  and  aa  an  assurance  that  he  would  take  the  certifi- 
cates when  made  out,  (which  would  require  some  time,}  he  deposited  with  the 
county  treasurer  a  check  for  C2,000,  which  was  in  fact  much  less  than  the 
amount  necessary  to  be  paid  for  the  certiflcates  of  the  land  thus  selected. 
The  treasurer  did  not  turn  the  amount  into  the  county  treasury  at  that  time, 
but  held  it,  as  he  generally  did  in  such  cases,  until  the  transaction  should 
be  closed,  because  until  then  there  was  really  no  account  to  which  he  oould 
put  it.  About  the  middle  of  March,  and  m&M^uent  £oeA«<<xtA  of  that  month* 
Oppenheim  went  and  paid  to  the  county  treasurer  the  balance  ot  the  moaeyf 
and  received  the  certificates. 

If  the  parol  evidence  admitted  was  competent,  it  stands  conclusively  proven 
that,  while  the  certificates  bear  date  February  15th,  the  money  for  the  same 
was  not  all  paid  by  Linderman,  or  paid  into  the  county  treasury,  or  the  cer- 
tificates delivered  to  the  purchaser,  until  after  March  6,  JS77.  If  these  facts 
were  material,  there  can  be  no  doubt  that  parol  evidence  was  competent  to 
prove  them.  The  effect  to  be  given  to  these  certificates  as  evidence  is  fixed 
by  Laws  1874,  c.  1,  §  129,  by  which  they  are  placed  iu  that  respect  upon  the 
same  footing  as  any  other  deeds  of  real  estate.  The  date  of  a  deed  is  merely 
presuuiptivdy  the  date  of  its  delivery,  but  it  is  alwa^  competent  to  prove  by 
parol  that  this  was  not  the  true  date  of  its  delivery,  or  that  It  was  never  de- 
livered at  all.  It  can  hardly  be  necessary  to  cite  authorities  in  support  of  this 
proposition.   1  Greenl.  £v.  ^  284;  3  Washb.  Beal  Prop.  298. 

The  question  then  is,  when  in  point  of  time  did  Linderman's  rights  as  pur- 
cliaser  from  the  state  attach?  This  can  admit  of  only  one  answer,  viz.:  At 
the  date  that  he  paid  the  purchase  money  in  full  into  the  county  treasury.and 
the  certificates  were  delivered  to  him  by  the  county  auditor.  The  auditor, 
who  was  clothed  only  with  the  special  authority  vested  in  him  by  statute,  was 
authorized  to  assign  only  to  a  person  who  had  paid  into  the  county  treasury 
the  amount  for  which  the  lands  were  bid  in  for  the  state,  with  interest  and 
subsequent  taxes.  No  authority  is  given  to  him  to  make  contracts  for  future 
purchasefl,  or  to  sell  on  credit  for  the  whole  or  any  part  of  the  purchase  price. 
Consequently  Linderman's  rights  did  not  attach  until  on  or  about  March  15th, 
when  the  certificates  were  delivered  to  him,  upon  payment  in  full  of  the  pur- 
cliase  money.  All  that  occurred  prior  to  that  time  was  but  preliminary  to  a 
proposed  sale,  and  vested  no  legal  rights  whatever  in  him.  It  follows,  as  a 
logical  consequence,  that  the  state  was  the  owner  of  these  certificates  on  March 
6tb,  the  date  when  chapter  6,  Laws  1877.  went  into  effect,  and  that  Linder- 
man's rights  under  this  assignment,  having  been  acquired  after  that  date, 
could  not  ripen  into  title  until  notice  of  the  expiration  of  the  time  of  redemp- 
tion bad  been  given,  as  provided  in  section  37  of  that  chapter,  {State  v.  Smith, 
32  N.  W.  Bep.  174,)  and  the  burden  was  on  defendant  to  show  that  this  notice 
bad  been  given,  {IfeUoriY.  Central  Xancf  Co.,  SdMinn.  408. 29  K.W.Bep.  121.) 
Therefore  the  finding  of  the  court  that  the  allegationB  of  the  answer  were  true, 
was  not  supported  by  the  evidence.  The  statute  of  limitations  invoked  by  de- 
fendant (Gen.  Laws  1875,  o,  5,  §  30)  cannot,  at  least  under  this  disposition  of 
ibe  case,  liave  any  possible  application.  The  question  is  not  the  validity  of 
the  sale,  or  the  certificate,  but  whether  the  rights  acquired  under  them  have 
ripened  into  Utle. 

Order  denying  new  trial  reversed. 


Todd  and  others  v.  Minneapolis  &  St.  L.  By.  Oo. 

(.Supreme  Chart  qf  Mmnetota.   October  12,  1887.) 

L  Plbadiho — MonoH  to  Makb  Dinsm  avd  Ckbtaiit— Patkmt  DsPEcra. 

The  indefinitenaaa  or  ancertainty  to  be  relieved  against  on  motion,  is  only  raoh 
aa  appears  oo  the  face  or  the  pleading  itself,  and  not  an  uncertainty  arising  from 
ezbinsic  facta  as  to  what  particular  evidence  may  be  produced  to  support  it:  fol* 
lowing  Xm  v.  SaUwaa,  M  Hinn.  225,  2S  N.  W.  Rep.  389; 
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2.  Sams— Action  aqaik?!  CoBFOBAnov — CoxruiKT  ^BBD  xor  Gitb  Nambb  or  AoBXia 

COMMITTIHQ  WbOHQ. 

A  complaint  need  not  state  the  namas  of  offlcen  or  BicentB  of  the  defendant  who 
did  the  act  constituting  pIsintiiTs  caiue  of  action,  bnt  such  aoli  tnay  be  plsaded 
generally  as  done  by  uefeudant. 

Appeal  by  defendant  from  an  order  of  the  distrlot  coartt  Freeborn  ooanty, 
Faqmbb,  Judge,  presiding,  dei^ng  its  motion  to  require  the  complaint  to  be 
made  more  definite  and  certain. 

The  corai^nt  allegea,  in  subetuice,  that  prior  to  October  1, 1878,  the  de* 
fendant  laid  out  certain  warehouBe  Iota  on  its  station  grounds,  in  the  city  of 
Albert  Lea,  Minnesota,  and  offered  to  lease  themi  thi^  as  an  inducement  to 
buyers  and  shippers  of  grain  to  take  these  lots,  defembint,  prior  to  said  date, 
had  laid  out,  and  dedicated  and  graded,  a  street,  from  said  lots  oyer  and  across 
its  tracks  and  station  grounds,  connecting  with  the  only  direct  traveled  high- 
way from  the  business  part  of  the  cMy  to  the  said  station  grounds;  that  on 
said  October  1, 1878,  defendant  leased  one  Cf  the  lots  to  plaintiff  Elmore,  to 
whose  rights  plaintiffs  have  succeeded,  representing  to  him  alb  the  time  that 
satd  street  had  Iwen  dedicated,  and  was  to  be  a  permanent  street,  and  means 
of  access  to  the  said  city;  relying  upon  which  representations  of  defendant, 
Blmore  accepted  tbe  lease;  tliat  defendnnt  knew  at  the  time  that  the  intent  of 
Elmore  was  to  erect  buildings  on  the  lot,  for  the  purpose  of  engaging  in  the 
business  of  buying  and  selling  grain  and  other  merchandise,  among  wtiich 
was  a  certain  brand  of  flour,  manufactured  by  plaintiffs,  for  which  they  had 
a  proStable  market  at  said  Albert  Lea;  that  for  at>out  two  years  thereafter 
plaintiffs  enjoyed  tbe  use  of  said  street,  which  was  during  that  time  kept  open 
by.  defendant;  that  in  1882  defendant  permanently  closed  the  said  street  to 
public  travel,  whereby  plaintiffs'  business  has  Ijeen  destroyed.  For  the  de- 
struction of  their  business,  plaintiffs  brought  this  action  for  damages. 

Defendant  moved  to  have  this  compiatnt  made  more  definite  and  certain, 
presenting  in  support  of  the  motion  an  afladavit  stating  that  the  officers  who 
controlled  defendant  corporation  at  the  timeof  the  alleged  tease  in  1878,  have 
since  then  disposed  of  their  Interest  in  defendant  and  are  now  engaged  in 
other  business,  and  absent  from  ttie  state  of  Minnesota;  that  none  of  the  present 
officers  have  any  knowledge  or  information  of  any  ot  the  facts  or  allegations 
of  the  complaint  forgoing;  that  defendant  is  not  apprised  by  the  allegations 
of  said  complaint  by  whom  of  said  former  officers  of  defendant  the  negotia- 
tions, representations,  etc.,  were  made,  and  tliat  without  such  knowledge  de- 
fendant cannot  safely  answer  the  complaint;  that  the  former  officers  cannot 
lie  secured  as  witnesses  without  great  Inconvenience  to  them,  and  expense  to 
defendant;  and  that  to  bring  them  would  be  a  hardship,  when  any  or  all  of 
them  may  be  immaterial  wittiesses  if  they  took  no  part  in  the  acts  alleged. 
Defendants  therefore  moved  that  the  names  of  the  oihcers  of  defendant  who 
are  alleged  to  have  made  such  negotiations,  etc.,  be  stated  in  the  complaint. 
The  motion  was  denied,  and  defendant  appeals. 

B.  <3.  Lewis,  for  Minneapolis  &  St.  L.  ily.  Co.,  appellant.  Lovely t  Morgan 
A  Morga/n,  tax  Todd  and  othera,  respondents. 

MiTGHBLL,  J.  This  case  is  controlled  by  that  of  Lee  v.  Railway ^  34  Minn. 
225.  25  N.  W.  Rep.  399.  The  uncertainty  or  indefiniteness  complained  of  is 
not  as  to  what  the  complaint  alleges,  but  as  to  what  particular  evidence  the 
plaintiff  may  produce  to  support  it.  The  allegations  as  to  the  acts  of  the  de- 
fendant railway  constituting  plaintiff's  cause  of  action  are  not  claimed  to  be 
either  nnceitain  or  indefinite,  but  what  defendant  asks  is  that  the  plaintiffs 
be  required  to  plead  the  names  of  the  particular  officers  or  agents,  claimed  to 
have  done  or  coininltted  these  acts,  so  that  It  may  be  advised  in  advance  wliat 
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particular  witneeses  it  will  probably  need  to  rebut  the  evidence  of  the  plahi- 
tifl.  To  raqnlre  this  would  be  unprecedented,  and  subversive  of  the  most 
familiar  and  well-estabUahed  rules  of  pleading. 
Order  affirmed. 


State  seb  rs2.  Cole  and  another  v.  Bachao,  Se^ster  of  Deeds*  etc. 

(Sk^mw  Court     JfimusoCa.   Ootobv  S8, 1887.) 

1.  BEcnBOB— Rbqistkb  of  DiEue— Right  to  Ihspict. 

The  right  to  inspect  the pnblic  records  and  papers  in  tbe  offlceoftbe  register  of 
deeds,  "either  for  examination,  or  for  tlie  purpose  of  making  or  completing  an  ab- 
stract, or  transcript  therefrom,"  given  by  Oen.  St.  Minn.  1878,  e.8,  ^  179,  as  amended 
by  Laws  1885,  c.  116,  is  not  limited  to  those  having  some  Interest  in  such  records.' 

2.  Sakk—Abbteactb— Tract  Indbxes. 

Tboaewboarein  the  business  of  maUng  and  rnmishlngabstractsoftftle  to  others 
for  compeDiMtlon,  are  entitle<l  to  this  rightfor  the purposeofmakingor completing 
their  "  tract  indezea,"  subject  however  tn  such  reasonable  roles  as  the  rwister  of 
deeds  niaypTeMTibetosecarethesarety  of  the  public  records  Intrusted  to  his  otBclal 
custody. 
VB^OabvM  by  the  Court.) 

Appeal  fromdistrict  court,  Le  Sueur  county;  Edson,  Judge. 
K.  SoHthuiortht  for  Myron  H.  Cole  and  S.  May  Hofddns,  prtitionets.  Cad- 
wdl  A  Parker,  for  Hachac,  defendHnt. 

Mitchell,  J.  This  appeal  is  from  an  order  overruling  a  demurrer  to  the 
petition  of  respondents  for  a  writ  of  mandamiu  against  appellant  to  compel 
him  to  allow  them  to  inspect,  and  make  abstracts  and  transcripts  from,  the 
pnblic  records  and  papers  in  his  official  custody,  as  register  of  deeds.  The 
ground  of  the  demurrer  was  that  the  petition  did  not  state  facts  sufficient  to 
entitle  relators  to  the  relief  demanded.  As  the  contention  of  the  appellant 
rests  entirely  on  a  single  proposition  of  law,  it  is  only  necessary  to  say  that 
it  appeiirs  from  the  petition  that  the  respondents  were  engaged  in  the  "ab- 
stract" biuiness,  preparing  and  furnishing  to  any  and  all  persons  desiring 
them  correct  atHtracto  of  title  to  any  tract  of  land  in  Le  Sueur  county.  That 
in  this  business  it  is  necessary  to, malte  what  are  called  "tract  indexes"  which 
wiU  show,  under  the  designation  of  each  tract  or  lot  of  land,  all  conveyances 
or  liens  affecting  the  same;  and  what  they  claimed  was  the  privilege  uf  in- 
specting and  examining  the  public  records  in  the  register's  office,  and  making 
^wtracta  or  transcripts  therefrom,  for  the  purpose  of  preparing  their  "tract 
indexes." 

The  counsel  for  appellant  plants  himself  squarely  upon  the  broad  proposi- 
tion that  respondents  are  not  entitled  to  any  such  privileges  because  they  liave 
no  interest  in  tlie  records  which  they  desire  to  examine.  His  contention  m;iy 
Iw  briefly  stated  thus:  (1)  At  common  law  no  person  had  a  right  to  examine 
or  copy  tlie  records  in  a  public  oIlBce  in  which  he  had  no  interest,  present  or 
prospective.  (2)  That  the  statute  does  not  extend  this  riglit  to  others,  but 
merely  regulates  its  exercise  bv  those  who  already  possessed  it  at  cuminnu 
law. 

Conceding  that  the  rule  at  common  law  was  as  stated,  the  question  is,  how 
far  lias  this  been  changed  by  Gren.  St.  1878,  c.  8,  §  179,  as  amended  by  chap- 
ter 116,  U«n.  Laws  1885?  In  view  of  its  very  strong  and  general  language, 
we  are  strongly  inclined  to  think  that  the  original  statute  gave  to  every  per- 
son a  right  to  inspect  and  examine  at  all  reasonable  times,  and  in  a  proper 
way,  all  public  records  in  the  office  of  the  register  of  deeds,  whether  he  had  any 
interest  in  tbem  or  not,  subject,  of  course,  to  such  reasonable  rules  as  might 
be  necessaiy  to  secure  the  safety  of  tbe  records,  and  provided  it  was  dune  in 

'See  note  at  end  of  aaa. 
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such  a  way  as  not  to  interfere  with  tlie  proper  performance  of  the  offloial 
duties  ot  the  register  of  deeds.  But  however  this  might  ttave  t>een.  we  think 
the  matter  is  entirely  put  at  rest  by  the  amendment  id  1885.  It  is  a  matter 
of  common  knowledge  that  at  the  time  this  amendment  was  passed,  in  a  large 
majority  of  counties  in  this  state,  persons  had  engaged  in  the  "atotraot"  busi- 
ness, and  at  much  expenditure  of  time  and  money  had  prepared,  or  were  pre- 
pitring,  these  abstract  books  or  "tract  indexes."  These  abstract  offices,  it 
properly  conducted,  are  of  great  public  convenience,  because  for  well-known 
reasons  they  are  usually  the  only  place  where  abstracts  of  title  can  be  con- 
veniently obtained.  It  is  essential  to  the  conTeuient  and  proper  transaction 
of  the  business,  that  those  engaging  in  it  provide  themselves  with  these 
"tract  indexes. "  This  can  only  be  done  by  examination  of  the  records  in  the 
register's  office,  and  making  copies  or  abstracts  of  the  same.  The  right  to  do 
this  liad  been  usually  exercised  and  conceded  without  question.  But  in  some 
instances  the  right  had  been  denied,  and  disputes  and  even  litigatioa  over 
the  matter  had  arisen  between  the  registers  and  the  "abstract"  men. 

Under  this  state  of  affairs,  the  legislature  enacted  the  amendment  referred 
to,  which  throughout  bears  clear  evidences  of  being  intended  to  deflne  and  fix 
the  light  of  all  who  might  desire  to  make  copies  of  or  abstracts  from  any  of 
tliese  records.  While  its  operation  is  not  confined  to  those  engaged  in  the  so- 
called  "abstract  business,"  yet  in  its  langnage  and  general  scope  it  shows  that 
these  were  prominently  in  the  mind  of  t£e  legisUiture.  The  original  statute 
gave  to  every  one  demanding  it  the  right  to  "inspect"  these  records.  But  as 
there  might  be  doubt  what  the  right  of  inspection  included,  the  amendment 
adds,  "either  for  examination,  or  for  the  purpose  of  making  or  completing  an 
abstt-act  or  transcript  therefrom."  As  indicating  wtiat  and  whom  the  legis- 
lature had  in  mind,  the  act  further  provides  that  the  county  commissioners 
may  permit  any  person  having  a  set  of  "abstracts  of  titles"  to  occupy  a  part 
of  the  county  building  for  an  office.  Taking  the  whole  act  together,  and  con- 
struing it  in  the  light  of  the  circumstances  existing  at  the  time  of  its  passage, 
and  which  probably  suggested  its  enactment,  we  have  no  doubt  that  its 
meaning  and  intent  is  to  give  to  every  one  the  right  of  inspwtion  of  these 
public  records,  "either  for  examination,"  or  for  the  purpose  of  making  or 
completing  an  abstract  or  transcript  therefrom."  whether  they  have  any  in- 
terest in  such  records  or  not.  Of  course  this  right  is  subject  to  the  limita- 
tions expressed  or  implied  by  the  act.  What  these  are  does  not  concern  iis 
here,  but  we  may  say  generally  that  it  is,  of  course,  sutiject  to  such  reasonable 
rules  as  the  register  of  deeds  may  prescribe  to  insure  the  safety  of  the  public 
records  intrusted  to  his  official  custody,  and  the  act  expressly  provides  that  it 
does  not  give  to  any  person  the  right  to  use  the  records  when  it  would  inter- 
fere with  or  hinder  the  register  in  the  performance  of  his  official  duties. 

The  suggestion  in  appellant's  brief  that  the  petition  does  not  allege  or  show 
that  the  riglit  claimed  by  the  respondents  Ciin  be  exercised  without  interfering 
with  the  register  in  the  performance  of  his  official  duties  was  evidently  made 
under  a  mistake  of  fact. 

Order  affirmed. 

NOTE. 

Reoistrr  or  Dekds— Riobt  to  Copy  Estibb  Records.  Atcommon  taw,  parties  had 
no  vested  rights  In  the  exaniinaUon  of  a  record  of  title,  or  other  public  records,  save  by 
some  interest  in  the  laud  or  subject  of  record.  Cormack  t.  Wolcott,  (Kan.)  15  Pac.  Rep. 
245.  In  Kanaat,  it  is  he)d  that  the  register  of  deeds  will  not  be  compelled  by  mandamu* 
to  permit  any  person  to  make  copies  of  the  entire  records  in  his  omce  for  the  purpose 
of  making  a  set  of  abstract  books  for  private  use  or  speculation,  under  tliat  sectUm  of 
the  statute  which  provides  that  all  books  and  papers  required  to  be  kept  in  the  county 
offlcea  sliall  be  open  for  the  examination  of  any  person.  Id.  The  same  doctrine  is 
laid  down  In  Colorado,  under  a  similar  statute.  Bean  v.  People,  2  Pac.  Bep.  909.  Also 
in  Afichigan.  where  the  statute  provides  that  the  register  of  deeds  sliall  furnish  proper 
and  rea-sonabte  facilities  for  the  inspection  and  examination  of  the  records  and  ntea  in 
his  office,  and  for  making  meuioranduois  or  transcripts  therehrom  during  the  usual 
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bnsiness  lionn,  to  bW  persons  having  occasion  to  make  czniiii nation  oT  tlieni  for  any 
lawftil  purjtose.  Webber  v.  Townley,  5  N.  W.  Bep.  971.  lo  JV#w  ybri,  it  is  held  that 
CTery  person  has  the  right  to  inspect,  examine,  aiid  copy,  at  all  reasonable  (iiDes  and 
in  a  proper  way,  the  records  in  the  office  of  the  retiister  of  deeds ;  but  that  the  register 
ninst  necesaarily  have  control  of  his  office,  and  of  the  records,  and  must  be  permitted 
the  exercise  of  some  discretion  as  to  the  manner  in  which  persons  desirinc  to  inspect, 
cxftDiiue,  and  copy  the  records  may  exercise  thair  rights.   People  v.  Bicbards,  1  N.  K. 


Statb  ex  fW.  BiTRNEB  0.  BionxEB.  Sheriff. 
(Supreme  Cburt  of  lUnnemta.   November  II,  1887.) 

1.  BxTSADmoiT — Fugitive  jbok  Justicb. 

To  be  a  rti^tive  bom  jostlce  in  the  sense  of  the  act  of  congress  r^laUng  tha 
Bobject  of  extradition,  (Rer.  St.  U.  S.  9  6278,)  It  is  not  necessary  that  the  party 
charged  should  have  1^  the  state  in  which  the  crime  Is  allMed  to  hare  been  oora- 
mitted,  for  the  purpose  of  avoiding  a  prosecution  anticipated  or  begun,  but  simply 
that,  having  within  a  stale  conunltted  a  crime  against  its  lavrs,  when  lie  is  sought 
to  be  subjected  to  its  critiiinal  process  to  answer  for  his  offense,  he  has  left  its  juria- 
<liction,  and  is  found  within  tha  territory  of  another  state.  Bxibertt  t.  IMifs,  116 
17.  8.  80,  6  Sup.  Ct  Rep.  2»1. 

S.  S&KX — Pact  tbat  Pbbsoit  Chabqkd  has  Lbit  Statb,  ScrrioiBirr. 

The  important  fact  is  not  his  purpose  in  leaving,  but  that  he  has  left,  and  hence 
is  beyuud  the  reach  of  the  process  of  the  state  in  which  the  crime  was  ootamitted. 

3.  Sahb — Intbht  in  Leating,  Ihhatxbial. 

The  fact  that  he  is  not  within  the  state  to  answer  the  charge  wlien  required, 
renders  blm,  in  legal  intendment,  a  Ajgitive  from  jusUoe,  regardless  of  his  purpose 
in  leaving. 

{^idnabytheOmat.) 

Appeal  from  district  court,  Bamsey  county.   Writ  of  habeas  eorpua., 
Ft^fette  Manht  for  St^  eat  r«{.  Burner,  relittor. 

MiTOBEix,  J.  The  question  here  la  whether  the  relator  ts  a  fugitive  from 
jostioe  within  the  meaning  of  Rev  St.  U.  S.  §  5278.  The  record  shows  that 
she  waa  dnly  charged  with  crime,  committed  in  Shawnee  coanty,  and  state  of 
Kansas;  and  that,  upon  being  arraigned  on  an  information  filed  agi^nst  her 
in  the  district  court  of  that  county,  she  entered  a  plea  of  guilty.  It  is  not 
denied  tliat  she  was  in  that  state  at  the  date  when  the  crime  Is  {Jleged  tohave 
been  committed.  U  i^pean,  uid  hi  not  disputed,  that,  after  her  pTea.  but  be^ 
tan  any  aentenee  had  been  passed  upon  her.  she  left  ttie  state  of  Kansas  and 
came  to  the  stiUe  of  Minnesota,  where  she  has  since  remained.  According 
to  her  testimony,  the  sheriff  and  coanty  attorney  of  Shawnee  county  informed 
her,  after  the  entry  of  her  plea,  that  her  presence  there  was  no  longer  re- 
quired, and  advised  and  directed  her  to  leave  that  state,  wtdch  she  thereupon 
did,  and  came  to  the  state  of  Minnesota  to  answer  an  indictment  against  her 
pending  in  the  district  court  of  Hennepin  county.  In  accordance  wlut  tlie  oonr 
ditions  of  a  recfttnizance  which  she  had  previously  entered  into  In  thi^;  court. 
Her  contention  is  th^,  to  constitute  a  fugitive  from  justioe,  a  person  must 
liave  left  the  state  where  the  crime  was  committed  for  the  purpose  of  escap- 
ing from  the  legal  consequences  of  his  crime;  and  that,  inasmuch  as  she  did 
not  leave  the  state  of  Kansas  for  any  such  purpose,  or  with  any  sut^  intent, 
she  is  not  a  fugitive  from  justice,  within  the  meaning  of  the  statute.  We 
think  that  this  question  has  been  determined  adversely  to  the  relator's  con- 
tention by  the  supreme  court  of  the  United  States,  whose  decisions  upon  the 
construction  of  federal  statutes  are  controlling,  and  binding  upon  all  state 
eoorto.  In  HoberU  v.  BeUly,  116  V.  S.  80-97,  6  Sop.  a.  Bep.  291.  that  court 
held  that  **to  be  a  fugitive  from  justice,  in  the  sense  of  the  act  of  congress 
regul^ng  the  subject  under  consideration,  it  is  not  necessary  that  the  parfey 
charged  should  have  left  the  state  in  whicli  the  crime  is  alleged  to  have  been 
committed  after  an  indictment  found,  or  for  the  purpose  of  avoiding  a  pros- 
ecution anticipated  or  begun,  but  simply  that,  having  within  a  state  com- 
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mitted  that  which  hj  its  laws  constitutes  a  crime,  when  he  is  souglit  to  be 
subjected  to  its  criiuinal  process  to  answer  tor  his  offense,  he  lias  left  its  ju- 
risdiction and  is  found  within  the  territory  of  anottier. " 

The  meaning  of  this  language  is  unmistakable,  viz.:  Tliat  the  motives  or 
purposes  of  the  party  in  leaving  the  state  where  the  crime  was  coramittedare 
entirely  immaterial ;  that  all  that  is  necessary  to  constitute  him  a  fugitive  from 
justice  is  (1)  that,  being  within  a  state,  he  there  committed  a  crime  against 
its  laws,  and  (2)  when  required  to  answer  its  criminal  process,  he  has  left  ita 
jurisdiction,  and  is  found  in  the  territory  of  another  state. 

This  construction  fully  accords  with  our  own  views.  The  sole  purpose  of 
this  statute,  and  of  the  constitutional  provision  which  it  was  designed  to  carry 
into  effect,  was  to  secure  the  return  of  persona  who  had  committed  crime 
within  one  state,  and  liad  left  it  tiefore  answering  the  demands  of  justice. 
The  important  thing  is  not  their  purpose  in  leaving,  but  the  fact  that  they  had 
left,  and  hence  were  beyond  the  reach  of  the  process  of  the  state  where  the 
crime  was  committed.  Whether  the  motive  for  leaving  was  to  escape  prose- 
cution or  something  else,  their  return  to  answer  tlie  cliarges  against  them  ia 
equally  witnin  the  spirit  and  purpose  of  the  statute;  and  the  simple  fact  that 
they  are  not  witliin  the  state  to  answer  its  criminal  process  when  required 
renders  them,  in  legal  intendment,  fugitives  from  justice,  regardless  of  their 
purpose  in  leaving. 

Some  objections  were  made  to  the  sufflcienciy  of  the  extradition  papers,  but 
we  do  not  deem  them  of  autficient  importance  to  require  ns  to  say  more  than 
that  we  do  not  think  them  well  taken. 

The  writ  is  dischai^^,  and  the  relator  lemanded  to  the  custody  of  the  sher- 
iff of  Ramsey  county. 


Benedictt  v.  Thoe  and  another. 

(Supreme  Court  of  IRanevHA.   November  11,  ISST.i 

1.  Nbootiabli  ImtsDHxHiB— Sobitz  SiontKi  is  Maku— Dorr  or  Patsb  withodt 

Nones. 

Where  one  of  seveml  aiRnere  of  b  joint  note  is  surety  for  the  others,  but  such  fact 
does  not  appear  upon  the  face  of  the  paper,  the  payee  is  not.  In  the  absence  of  any 
notice,  bound  to  inquire  into  the  relations  of  the  iiialierB  as  between  themselves, 
Qor,  until  infornied  thereof,  ia  he  boundtor^ard  the  equitable  rightBofsoch  surety. 

2.  8amb— Nboleci  to  Ekfosob  Gollbctiok— Bblbass  or  Sobry. 

Mere  neglect  to  bring  suit,  or  take  active  efforts  to  collect  the  note  of  tba  priat^- 
pal  maker  at  the  requait  of  the  surety,  Is  itiBufflcIent  to  discharge  tlielattw.* 
(Sit^kibu*  by  the  Court.) 

Appeal  from  district  court.  Dodge  oounty;  Buokhah,  Judge. 
Geo.  B,  BdgwUm,  for  Olson,  appellant.   Arthur  £.  Qow,  for  Benedict,  re- 
spondent. 

Vandbbburgh,  J.  1.  The  defendant  Olson  claims  to  have  signed  the  notea 
in  suit,  as  surety,  though  ttiat  relation  as  between  him  and  tiie  other  signers 
is  not  disclosed  on  the  face  of  the  paper.  Upon  the  triiU  he  offered  to  show 
that,  while  Fladequal,  the  all^^  principal  on  one  of  the  notes,  was  solvent, 
he  requested  the  plaintiff  to  commence  suit,  and  collect  the  same  of  him,  which 
plaintiff  neglected  to  do.  It  did  not,  however,  appear  from  the  eviiteiice,  nor 

'The  fact  that  when  a  debt  falls  due  a  surety  requests  the  creditor  to  sue  the  princi- 
pal debtor,  who  is  then  solvent,  does  not  operate  to  discbarge  the  surety  upon  the  fail- 
ure of  the  creditor  to  comply  with  the  request,  and  the  subsequent  iDsolveni^  of  the 
debtor.  Smith  v.  Freyler,  (Mont.)  1  Pac.  Rep.2U.  Underthe  Dalcota  statute  it  is  held 
that,  in  order  to  so  operate,  there  must  be  an  explicit  notice  that,  in  case  the  creditor 
shall  fail  to  sue,  the  surety  will  hold  hiniaelfdiscliareed.  Kennedy  v.  Palde,  29  N.  W 
Itep.  667.  See  Silver  Plate  Co.  v.  Flory,  (Ohio,)  7  N.  E.  Rep.  753.  and  note;  Ingals  v 
SutUff,  (Kau.j  13  Pac.  Bep.  828 ;  Medley  v.  Tandy,  (Ky .)  4  S.  W.  Bep.  808. 
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did  the  defendant  offer  to  show,  that  Fladequal  hail  since  become  insolvent* 
or  bad,  in  fact,  left  the  jurisdiction,  or  that  he  liad  himself  ofTered  to  Indem- 
Dif^  plai  Qtlff  for  his  costs,  or  that  the  latter  had  waived  such  indemnity .  The 
offer  would  have  been  pi  operlj  rejected,  even  if  plaintiff  had  known  that  de- 
fendant was  surety  for  the  other  makers.  Hrtey  v.  Pinney^  5  Minn.  310,  (Gil. 
246:}  Gen.  St.  1878.  c.  66,  §  130.  Mere  passive  delay  on  the  part  of  the  plain- 
tiff ia  prosecuting  his  remedies  did  not  operate  to  release  the  surety.  lie 
could  Iiave  paid  the  debt,  and  become  subrogated  to  plaintiff's  rights,  and 
liave  proceeded  against  his  principal,  or  have  toought  suit  under  chapter  66, 
g  130.  Gen.  St. 

2.  As  tothesecond  note,  upon  its  face  all  the  signers  appear  to  be  joint  mak- 
ers. There  is  nothing  in  the  record  tending  to  show  that  the  plaintiff  had 
any  knowledge  or  notice  that  the  defendant  Olson  was  merely  a  surety.  The 
Tact  that,  after  the  note  became  due,  the  latter  requested  him  to  collect  it  of 
TIkw,  who.  as  he  alleges,  was  the  principal  debtor,  and  helped  get  security  of 
tiim,  ia  insulUcient  to  raise  a  presumption  of  the  knowledge  by  plaintiff  of  the 
obligations  of  the  debtors  between  themselves,  as  this  may  have  been  done 
fur  oUier  and  different  reasons.  As  to  bim,  they  all  contracted  as  joint  mak- 
ers, and.  until  lie  was  informed  of  the  relations  of  the  makers  to  each  other, 
be  was  not  bound  to  take  notice  of  the  defendant  Olson's  equitable  rights  as 
surety.  Agnew  v.  Merrittj  10  Minn.  312.  (Gil.  242,)  and  cases.  It  is  not 
material,  therefore,  to  consider  whether  the  trial  couit  erred  in  rejecting  the 
evidence  of  an  agreement  by  plaintiff  to  extend  the  time  of  the  pa/ment  of 
the  note,  in  oonsider^ion  of  the  security  given  by  Thoe. 

Order  alUrmed. 


Maxiu  e.  Wrdob. 

tUttpnme  Covri  cf  Wiaconam.   November  I,  1887.) 

1.  T—KFI1    TlTU  TO  LaKI>  Put  IJT  IwDB  by  DbHIAI.  oh  iNrORHATIOir  ARD  Bblibp. 

In  an  action  ftir  trespass  to  real  property,  a  denial  of  plaintiffs  Utle  to  the  prop- 
erty  In  quesHon,  "  apuo  Inlbrniatlon  and  belfer,"  puts  the  Utie  In  lasae. 

2.  Samv— OoeiB — JuDOHiKT  Lbbb  than  Fiftt  Dollabs. 

Rev.  St.  Wia.  ^  ZSIS,  2920,  provide  tbat  in  actions  for  tort  the  plsintifT  shall 
be  allowed  full  costa  when  bis  jadKoient  is  $60  or  more,  and  ir  t)ie  pifijntitrs  judg- 
nient  in  less  than  (50,  the  deTendant  shall  bare  full  costs.  Hdd  that,  in  an  action 
for  trespass  to  land,  where  the  title  is  in  issue,  the  plaintiff  ia  entitled  to  full  costs 
npon  a  judgment  of  less  than  $50. 

Appeal  from  circuit  court,  Winnebago  county. 

P.  ^.  Duffy,  for  respondent.   Blihu  Colaman,  for  appellant. 

Okton,  J.  The  complaint  substantially  alleges  that  the  plaintiff  was  the 
owner  and  in  possession  of  the  premises  upon  which  the  trespitss  was  com- 
mitted, and  that  the  defendant,  without  leave  of  the  plaintiff,  entered  said 
premises  and  cut  and  girdled  11  ornamental  shade-trees  of  the  value  of  $300, 
and  that  the  land  upon  which  said  shade  trees  were  growing  was  thereby 
greatly  damaged,  and  lessened  in  value  to  the  amount  of  $700,  to  his  diimage 
of  Sl.OOO.  There  is  an  auction,  also,  ttiat  said  land  was  owned  and  occu- 
pied bv  the  plaintiff  as  her  homestead.  The  defendant  allied  in  his  answer, 
substantialty,  ihaX,  he  has  no  knowledge  or  Intormation  suflScient  to  form  a  be- 
lief as  to  the  ownership  of  the  said  land,  and  that  he  so  entered  under  license, 
etc.  This  averment  of  the  defondan^s  want  of  knowle^^  or  iiiformution 
sufficient  to  form  a  belief  pat  the  plaintiff  to  proof  of  her  ownership  of  the 
huid.  Van  Santv.  PI.  436;  HasHnga  v.  Qioynn,  12  Wis.  671;  Boorman  v. 
Rrpren  Co.,  21  Wis.  1^;  section  2655,  Bev.  St.  The  plaintiff  recovered  only 
five  dollars  damages,  and  judgment  was  rendered  in  her  favor  for  said  Ave 
dollars  dami^es.  together  with  $196  taxable  costs.  The  defendant  appealed 
from  that  part  of  the  Judgment  allowing  the  plaintiff  said  costs,  and  claims 
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that  the  plaintiff  was  not  entitled  to  costs  on  said  recoTery.  and  tiiat  he  was 
entitled  thereto  because  the  plaintiff  recovered  in  the  circuit  court  less  than 
350  damages.  This  Is  the  only  question.  The  learned  counsel  of  the  appel- 
lant, in  support  of  said  claim,  contends  (1)  that  this  case  is  governed  by  part 
5  of  section  2918  and  section  2920.  Bev.  St.,  the  Qrst  giving  full  costs  to  the 
plaintiff  in  actions  of  tort,  when  ftSO  or  more  is  recovered,  and  the  latter  giv- 
ing costs  to  the  defendant  when  the  plaintiff  Is  not  entitled  thereto.  (2)  That 
this  action  is  for  the  unlawful  cutting  of  timber  where  the  value  thereof  re- 
covered does  not  exceed  $50,  as  provided  in  chapter  147,  Laws  1880.  amend- 
ing section  2922,  Rev.  St.  (3)  That  the  claim  of  title  to  real  property  did  not 
necessarily  arise  on  these  proceedings. 

1.  This  is  an  action  in  tort,  it  is  true,  but  It  Is  also  an  action  of  trespaas  to 
real  property,  where  the  title  of  the  plaintiff  to  the  lociu  in  quo  is  put  in  issue 
by  the  pleadings,  and  therefore  it  could  not  have  been  brought  in  a  justice's 
court.  The  recent  case  of  Jmea  v.  ifeehan,  63  Wis.  408,  23  W.  Rep.  586, 
is  in  point.  That  was  an  action  of  trespass  for  cutting  timber,  and  the  plain- 
tiff alleged  title  and  possession  in  himself  of  the  land,  and  the  answer  con- 
tained a  general  denial.  The  recovery  was  less  than  $50  damages,  and  $150.90 
costs.  It  was  held  thata  justiceof  thepeace  bad  no  jurisdiction  of  the  action, 
because  the  title  to  the  land  was  pnt  in  issue  by  the  pleadings,  and  that  the 
plaintiff  was  entitled  to  full  costs. 

2.  Chapter  147,  Laws  1880.  amendingaection 2922,  Bev.St.,  relates  toapar- 
ticular  chiss  of  actions  "founded  upon  the  unlawful  cutting  of  timber,"  the 
same  as  in  section  4269,  Rev.  St.,  "to  recover  the  possession  or  value  of  logs, 
timber,  or  lumber,  wrongfully  cut  upon  the  land  of  the  plaintifT;"  and  certain 
peculiar  statutory  provisions  relate  to  that  class  of  cases.  This  is  strictly  an 
action  of  trespass  where  the  damages  ariae  from  permanent  Injaiyto  the  free- 
hold. 

Therefore,  third,  the  title  of  the  plaintiff  may  properly  be  allied  and  put 
in  issue  by  the  answer.  The  case  of  Lipaky  v.  Borgman,  52  Wis.  256,  9  N. 
W.  Hep.  158.  was  fur  entering  upon  the  land  of  the  plaintiff  and  carrying  away 
a  certain  building.  The  answer  was  ageneral  denial.  It  was  held  that  "this 
denial  puts  in  issue  the  title  of  the  plaintiff  to  the  land  upon  which  the  tres- 
pass is  allpged,  in  the  first  count  of  the  complaint,  to  have  been  committed, 
and  of  itself  makes  a  proper  case  for  the  recovery  by  the  plaintiff  of  full  costs 
in  the  circuit  court,  if  he  succeeds  in  the  action."  It  not  only  makes  a  case 
under  subdivision  1  of  section  2918,  Rev.  St.,  "when  a  claim  of  title  to  real 
property  arises  on  the  proceedings, "  but  divests  a  justiceof  the  peace  of  juiis- 
dlctiun  in  the  case  under  section  3619,  Rev.  St.,  because  the  answer  "states 
facts  showing  that  the  title  of  land  will  come  in  question.**  The  above  re- 
cent cases  in  this  court  rule  this  case  In  all  particulars  as  to  the  question  of 
costs*  without  further  argument  or  citation  of  authority.  The  stipulation  of 
the  defendant  that  the  plaintiff  was  the  owner  of  the  land,  only  dispensed  with 
the  proof  of  that  fact.  It  did  not  divest  the  case  of  tliat  issue.  It  is  clear 
that  full  costs  were  properly  allowed  to  the  plaintiff. 

That  part  of  the  judgment  of  the  circuit  court  appealed  ttom  is  affirmed. 


Hattoon  Manttf'g  Ck).  r.  Oshkosh  Mut.  FniE  Ins.  Co, 

{Supreme  Court  of  Wiiootwin.   Xovembar  1,  1887.) 

iBauRANCS — What  Constitdtes  Cobtbact  fob. 

Plaintiff  gave  its  note,  undated,  to  defendant  insurance  comnnny,  payable  In  In- 
stallments at  such  Ume«  oa  derendant  might  order,  with  a  blank  apuhcation  signed 
by  plaintiff,  which  was  accepted  by  the  a^ent  of  the  defendant,  with  the  agreement 
that  it  would  effect  a  contract  of  insurance,  and  that,  when  plaintiff  would  give 
defendant  the  apportion  luent  of  the  risk,  the  policy  should  issue,  and  the  note  and 
application  be  nlled  up  to  correayund.  Held,  that  such  an  arrangement  did  not 
make  a  contract  of  Inanrance. 
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Aj^ieal  from  circuit  court,  Sheboygan  countj. 

amman  A  WUltams  and  /oghua  Stork,  for  reBpoodent.  F.  W.  Houghton 
and  C.  W,  FOker^  for  appellant. 

Orton,  J.  This  suit  was  instituted  by  the  respondent  company  to  recover 
$5,000  insurance,  by  virtue  of  a  contract  of  insurance  between  the  parties, 
made  on  the  twenty-fifth  day  of  August,  1886,  on  account  of  loss  by  fire  occur- 
ring  on  the  tenth  day  of  September,  1886.  The  pleadings  are  such  that  only 
one  sini^e  Issue  was  preeenied,  and  that  was  whether  there  was  any  contract 
(tf  insurance  between  the  parties,  or  whether  the  facts  proved  constituted  a 
eonUact  of  insurance.  It  was  stipulated  by  appelliint's  counsel  that  the  cir- 
cuit court  in  which  the  action  was  tried  might  direct  a  verdict  for  either 
party,  as  it  might  be  advised  from  the  evidence*  and  that  the  only  error  that 
the  ^pellant  can  assign  will  be  a  matter  of  law  arising  upon  the  finding  that 
there  was  a  contract  upon  the  facta  proved.  This  seems  to  be  the  effect  of  the 
proposition  made  by  the  learned  counsel  of  the  appellant,  found  in  the  record. 
The  court  thereupon  overruled  the  motion  of  the  defendant  to  direct  a  verdict 
in  its  favor,  and  directed  the  jury  to  find  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  84,800,  with  interest  on  that  amount  from  the  fourteenth  day 
September,  1886,  and  the  defendant's  counsel  excepted  to  both  rulings.  The 
defendant's  counsel  thereupon  made  a  motion  for  a  new  trial  on  the  minutes, 
on  the  ground  that  said  verdict  is  contrary  to  the  law  and  the  evidence,  and 
excepted  to  the  overruling  thereof. 

It  is  substantially  stated  in  the  complaint  that  about  the  twenty-fifth  day 
of  August,  1886,  the  respondent  gave  its  note  to  the  appellnnt  for  91,000, 
payable  In  inBtallmenta  at  such  times  as  the  appellant  might  oi'der  or  assess, 
with  a  blank  application  annexed  thereto,  duly  signed  by  the  respondent; 
and  that  the  same  was  accepted  by  the  agent  of  the  appellant  with  the  under^ 
staading  and  agreement  that  the  same  toould  effect  a  contract  of  inmratuse, 
uid  that  such  agent  should  fill  out,  or  cause  to  be  filled  out,  the  blanlcs  in 
said  application  and  note,  In  accordance  with  the  facts  relating  to  the  owner- 
ship at  the  property  to  be  insured,  with  a  description  of  the  risk,  of  wliich  a 
printed  form,  issued  by  the  respondent  for  such  purposes,  toas  then  ajtd  there 
toBkihited  to  the  appellant's  said  agent;  and  that  thereupon  a  written  policy 
of  insurance  for  such  time  and  for  such  terms,  in  accordance  with  such  agree- 
ment, should  be  made  by  said  appellant,  and  forthwith  delivered  to  the  said 
respondent.  It  is  further  stated  in  the  complaint  that  said  note  and  applica- 
tion were  by  said  agent  forwarded  to,  and  are  in  the  possession  of,  said  appel- 
lant, and  said  agreement  was  duly  reported  to  said  appellant,  aijd  siiid  appel- 
lant duly  accepted  of  said  risk,  and  notified  the  respondent  thereof,  but  has 
ii«^lected  to  send  the  written  policy  so  promised  to  the  respondent,  and  con- 
tinued to  so  neglect,  even  after  the  fire,  to  send  or  deliver  the  same  to  the  re- 
spondent, and  refuses  all  liability  in  the  premises.  These  statements  are  fol- 
lowed with  the  proper  statements  of  the  loss  of  certain  property  by  fire,  and 
of  demand  and  refusal  of  payment,  etc. 

It  IB  very  clear  that  these  facts  make  a  complete,  subsisting,  and  valid  con- 
tract of  insurance,  without  the  written  policy  that  the  appellant  company  so 
neglected  to  send  or  deliver  to  the  respondent.  (1)  It  is  alleged  that  the  ap- 
pellant gave  its  note  of  91,000  for  such  insurance;  (2)  that  there  was  an  un- 
derstanding and  agreement,  upon  the  acceptance  of  said  note  and  application 
by  tlie appellant,  tliat  the  same  would  effect  acontract  of  insurance,  and  that 
theagent  should  fill  outtbeblunks  therein  as  to  date;  (3)  that  said  agent  sliould 
filloat  said  application  with  a  description  of  the  risk,  of  which  the  printed  form 
was  then  and  there  exhibits!  to  said  agent;  and  (4)  that  thereupon  a  written 
policy  of  insurance,  for  such  time  and  terms,  should  be  made  out  and  delivered 
forthwith  to  the  respondent;  (5)  that  the  appellant  neglected,  and  still  neg- 
lects, to  ^  these  things ;  and  (6)  that  the  appellant  duly  accepted  of  said  risk. 
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and  notified  the  respondent  thereof.  These  allegations  are  necessary  and  vital 
to  make  the  contract  of  insurance  perfect  and  complete. 

These  important  allegations  were  virtually  denied  in  the  answer*  and  it  is 
subs  til  ntially  alleged  that  the  note  was  in  blank  as  to  date;  and  the  applica- 
tion was  in  blank  as  to  date,  and  the  description  of  the  property  to  be  insured, 
contained  in  a  form  to  be  thereafter  made  and  furnished  to  the  appellant  by 
the  respondent;  and  that  such  form  was  never  furnished  to  the  appellant  untU 
after  the  loss  by  fire  had  occurred. 

In  this  connection  it  is  proper  to  say  that  it  is  claimed  on  behalf  of  the  ap- 
pellant that,  admitting  the  facts  stated  in  the  complaint  to  be  true,  there  was 
no  contract  of  insurance,  because  there  had  been  no  payment  of  the  first  in- 
atallment  of  the  said  note,  as  the  first  year's  premium  on  said  risk,  accord- 
ing to  a  by-law  of  said  appellant  company,  that  makes  it  liableonly  aftersuch 
payment  as  a  condition  precedent.   It  seemed  to  be  customary  for  said  com- 
pany to  demand  and  receive  such  one  year's  premium  on  the  delivery  of  the 
policy;  and  there  is  in  evidence  a  policy  made  out  and  delivered,  bearingdate 
the  twenty-fifth  day  of  August,  1886,  the  date  of  the  application  in  that  case 
as  well  as  in  this,  to  the  Halstead  &  Whiffin  Manufacturing  Company,  by  this 
same  insurance  company,  for  $5,000  on  the  main  building,  and  three  classes  ' 
of  property  as  the  contents  thereiiff,  and  said  premium  of  8200  was  demanded 
and  paid  at  the  time  of  such  delivery.    George  B.  Mattoon  was  the  president  j 
of  both  companies,  and  made  the  application  in  both  cases.   In  that  case  the  i 
description  of  the  particular  property  to  be  insured  was  furnished  by  the  re-  ! 
spondent  to  said  company  at  the  time  of  the  application,  and  inserted  ther^Ot 
and  everything  was  done  to  make  a  valid  contract  of  fnsarance,  before  the  i 
actual  issue  of  the  policy,  wtiicb  was  to  be  antedated  to  agree  with  the  time 
of  the  application.   This  policy  of  insurance  to  another  company,  and  the 
facts  concerning  the  same,  were  introduced  in  evidence,  against  the  objection 
of  the  appellant.   Bat  it  certainly  serves  to  illustrate  the  manner  in  whidi  ! 
such  boainess  was  done  by  both  companies  at  the  time,  and  when  a  contractof 
insurance  was  deemed  fully  completed.   The  terms  of  the  note  given  In  such 
a  case,  and  in  this  case,  would  seem  to  determine  the  question  of  the  paynaent 
of  any  and  all  of  the  installments  thereof.  The  Sl.OOO  is  payable  by  innUUlmenU 
at  ntch  time  as  the  directors  o/said  oompany  map  order  and  tts$aa.  It  such 
a  note  is  given, and  everythingelse  done tomakeavalid contractof  insurance, 
we  cannot  say,  as  a  matter  of  law,  that  the  first  yea^s  installment  of  socfa  a  ' 
note  mast  be  paid  to  make  the  oompany  liable,  unless  the  company  had  so 
ordered  and  assessed  before  the  contract  was  othervlae  completed.   So  we 
say,  if  everything  stated  in  the  complaint  had  been  done,  the  contract  of  in- 
surance was  complete  although  such  first  year's  Installment  had  not  been  pud, 
because  not  so  ordered  and  assessed. 

Thexe  is  veiy  little  substantial  difference  between  the  testimony  of  llattoon, 
the  president  of  the  respondent  company,  who  made  the  blank  application 
and  note,  andofMather,theagentoftheappellantcompany,  who  received  and  I 
transmitted  the  same  to  said  company.  Wherein  there  Is  any  disagreement  will 
be  observed  In  passing.  The  facts  appear  to  be  as  follows: 

The  applications  for  insurance,  in  both  cases,  were  made  at  the  same  time. 
In  the  case  of  the  Halstead  &  Whiffin  Manufacturing  Company,  the  applica- 
tion and  note  were  filled  out  and  signed  at  the  time.  The  witness  Mattoon 
t(>8tiaed  that  "he  told  the  agent  that  he  wanted  the  65,000  to  cover  that  risk, 
[the  factory  and  contents.^  but  that  he  did  not  know  which  he  would  place  it  I 
ail  on,— machinery',  bulldmg,  or  stock. — but  tliey  were  just  taking  an  Inven-  | 
tory. "  The  treasurer  of  the  company,  Fftltzer,  handed  the  agent  a  printed 
"form"  that  liad  b^'en  used  In  other  cases,  containing  buildings  and  factory, 
the  size  and  location  thereof,  the  amount  of  machinery,  building,  and  stock  to 
be  insured.  The  object  of  awaiting  such  inventory  appears  to  have  been  to 
make  out  a  specific  "form"  similar  to  that  exhibited,' containing  a  descrip- 
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Uon  of  the  building,  and  tlie  pftrticular  contents  thereof,  classified  in  certain 
amounts  to  make  up  t!ie  $5,000.  This  was  to  be  the  description  of  the  prop- 
erty to  be  filled  In  the  written  application,  after  such  inventory  had  boen  made, 
and  80cb  form  furnished.  It  seems,  also,  that  this  particular  building,  and  the 
omtcnts  thereof,  bad  already  been  insured  in  other  companies  to  the  amount 
of  over  $60,000,  andsoclaasifled.  In  explanation  of  this,  said  witness  testified: 
"I  UM  hiui,  when  we  got  the  inventory  figured  up,  if  toe  tffere  short  on  ma- 
chineryot  stock,  that  I  would  put  it  on  that, — divide  It  up;  and  he  [agent]  said 
ttutwoald  beall  right.'*  When  asked  if  he  referred  to  fllUngoutthe  "form" 
vritb  the  amount  of  insurance  on  each  kind  of  property,  which  was  not  done 
at  tbat  time,  he  replied:  "It  was  understood  that  it  should  be  done."  "That 
fonn  was  made  out  three  days  after  the  fire."  "No  form  was  made  out  and 
sent  DQtil  it  was  made  out  and  sent  (with  a  letter  to  the  company)  three  days 
after  the  fire. "  (whichoccurredonthetenthday  ofSeptember,  1B86.)  "It  was 
left  with  them  to  make  it,  until  [after]  we  got  our  inventory  fixed,  untU  we 
could  tee  where  wtfDereahort."  The  blank  note  in  evidence,  which  was  signed 
b;  the  respondent,  had  no  date,  and  was  as  follows:  "Oshkosh,  Wisconsin, 

 188—.  For  va)ue  received  in  policy  No.  ,  dated  the  day  of 

 ,  1B8 — ,  we  promise  to  pay,  '*  ete.   The  application  prefixed  to  the  note  is 

as  follows:  "Application  of  [respondent  company^  for  insurance  in  [appellant 
oimpany]  in  the  sum  of  five  thousand  dollars,  against  loss  or  damage  by  fire 
aodUs^tning  on  the  property  helow  eped^led,  for  the  terra  of  five  years  from 
the  day  of  ,  188—,  to-wit.  . "  This  blank  left  for  a  descrip- 
tion of  the  property  is  followed  by  questions  and  answers  in  respect  to  the  prop- 
ertytot>einserted  in  thesame;  the  first  being  as  follows:  "Are you  sole  owner 
of  the  property  to  be  insured,  (exclusive  of  the  land?)  Answer.  Yes."  This 
note  and  application  so  left  in  blank  were  forwarded  to  the  comi>any  by  the 
agent,  Uather,  with  a  letter  dated  August  25, 1886,  and  at  said  date  saying: 
"Inclosed  find  application  [of]  the  Abittoon  M.  Co.,  to  be  held  until  they 
send  you  the  form  they  are  getting  up, — some  new  ones.  [Signed]  J.  H  Ma- 
THEA."  These  were  all  the  papers  or  advices  the  appellant  company  ever  re- 
ceivrf  until  after  the  fire. 

The  witness  Mattoon  further  testified:  "1  think  it  was  three  days  after 
the  fire,  the  13th,  when  I  made  up  the  apportionment  on  the  various  spe- 
dflcitemsof  property,  as  set  forth  in  Exhibit  H."  "Then,  when  we  made 
np  the  apportionment  or  the  forms,  we  placed  it  where  we  pleased;  that  is 
a  privilege  I  had  when  I  gave  the  insurance,  and  I  could  place  it  where  I 
saw  Bt."  This  apportionment  or  form,  which  was  to  contain  a  specific  de- 
scription of  the  property  insured,  and  which  was  so  furnished  after  the  fire, 
was,  in  effect,  $500  on  the  buildings,  describing  them;  $1,500  on  machinery, 
shafting,  etc.;  $8,000  on  stock,  raw,  wrought,  and  in  process,  etc.  The  ap- 
pellant company  was  furnished,  for  the  first  time,  the  day  after  the  fire,  with 
a  list  (rf  the  companiea  in  which  the  factory  and  contents  had  been  insured, 
vfth  the  particular  dracription  of  the  property  insured  in  each  company,  and 
tbs  amonnto  of  insurance  upon  each  class  of  the  property.  At  the  bottom  of 
this  schedule  or  Itat  la  appended  (he  following  note.  viz. :  The  Oshkosh  Hat- 
lul  has  accepted  a  risk  of  $5,000  on  this  property,  hut  it  has  not  yet  been  op- 
portfotud  litmen  'huUdinfft'  'machinery,*  and  *ttook,*  and  no  poliey  yet 

The  agoit,  Mather,  who  was  called  as  a  witness  forthe  respondent,  testified 
that  he  called  at  l^toon'a  office,  and  applied  for  some  insurance,  as  he  said 
be  would  give  him  aome;  that  Mattoon  replied  that  thi^  were  not  prepared  to 
fix  it  then,  afl  they  were  taking  stock;  and  they  showed  him  a  form  similar  to 
that  ffichiUted  to  witness,  and  he  understood  that  they  were  gettinfc  up  some 
new  ones,  and  as  soon  as  they  got  them  out  they  would  send  them  to  the 
^pany.  The  witness  then  proposed  that  they  would  make  out  a  blank  ap- 
plicAlon  then,  leaving  the  date  blank,  fill  the  note  out,  and  leave  the  date 
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blank,  and  when  the;  got  their  forma  ready  thR;  would  send  tfaem  to  the  com- 
pai^,  and  that  the;  oould  then  make  out  a  poli<7,  and  date  it,  and  fill  in  tlie 
date  of  the  note  and  application  to  correepoDd.  The  witness  farther  stated 
that  Mattoon  consented  to  this  arrangement*  and  signed  the  note.  The  wit- 
ness Mattoon  did  not  deny  this  versioa  of  the  matter,  when  re-examined,  ex- 
cept that  there  was  noUilng  said  about  dating  the  note  or  application. 

On  tbti  ninth  day  of  September,  the  day  before  Uie  fire,  the  secretory  of  the 
ajqwllant  oompimy  wrote  to  the  respondent  to  soncl  on  the  "forms"  to  be  in- 
serted in  the  policy,  and  that  the  policy  would  be  sent  by  return  mail,  andyet 
none  were  furnished  until  three  days  after  the  fire. 

This  ia  all  the  material  evidence  in  the  case. 

The  circuit  court  directed  a  veidict  for  the  plaintiff  for  $5,000;  less,  as  is 
supposed,  the  9200,  the  first  instalhnent  of  the  note  and  first  year's  premium. 

It  seems  to  us  that  these  facts,  viewed  in  the  most  favorable  light  for  the 
respondent,  fall  for  short  of  making  a  contract  of  insurance.  (1)  No  policy 
of  insurance  was  ever  issued,  nor  could  it  be  issued,  by  reason  of  a  waiit  of  de- 
scription of  the  property  to  be  insured ;  and  neither  the  note  nor  applicatiun 
was  ever  completed,  and  could  not  be,  for  the  same  reason.  (2)  Neither  party 
could  have  understood  that  the  contract  was  completed  and  viuid  on  the  twenty- 
fifth  day  of  August,  1886,  or  tlie  note  would  bHve  been  dated  on  that  day,  as 
well  as  the  application,  and  everything  doi\e,  except  tbe  speciOc  description  of 
the  property,  which  was  not  deemed  material,  and  left  to  be  inserted  by  the  re- 
spondent in  the  application  and  policy,  at  any  time  before  or  after  the  fire,  as 
a  matter  of  mere  form;  or  why  was  not  the  policy  issued  on  the  "factory  and 
contents,"  and  sent  to  the  respondent  to  insert  a  special  description  of  the  prop- 
erty Insured,  at  its  leisure?  (3)  The  respondent  was  never  bound  by  its  note 
or  application,  or  by  any  of  the  conditions  of  the  policy,  before  the  fire  or  since, 
and,  of  course,  neither  wiis  the  appelliint  bound  by  any  pretended  agreement 
on  Its  part.  (4)  Both  parties  saw  fit  to  make  the  contract  and  policy  depend 
upon  the  respondent's  furnishing  the  description  of  the  property  that  it  wished 
to  have  insured,  as  a  condition  precedent  to  the  issuing  of  the  policy.  (5)  The 
respondent  reserved  the  right  to  have  the  insurance  placed  upon  property  ttiat 
was  "short  of  insurance"  in  other  companies,  and  to  make  an  inventory  in  or- 
der to  ascertain  (hat  fact,  and  to  have  such  property  inserted  in  the  apphcatiou 
and  policy,  and  thereby  prevented  a  consummation  of  the  contract.  (6)  The 
description  of  the  property  to  be  Inserted  In  the  application  and  policy  was  not 
immaterial,  because  both  parties  saw  fit  to  make  It  material  by  their  contract. 
(7)  As  the  matter  stood  before  the  fire,  there  was  no  consideration  whatever  for 
the  risk.  All  that  the  appellant  company  had  ever  received  from  the  respond- 
ent was  this  blank  note  and  blank  application,  with  the  request  to  "  hold  them" 
until  the  "forms"  are  senton.  (8)  The  appellant  company  coutd  make  no  as- 
sessment of  the  cash  premium  to  be  paid  on  ttiis  blank  note,  according  to  sec- 
tion 1907,  Rev.  St.,  and  according  to  the  condition  of  such  notes  themselves. 
(9}  The  apportionment  of  the  insurance  was  the  right  of  the  respondent,  and 
it  nad  not  exercised  that  right.  (10)  The  appellant  company  had  never  acted 
upon  the  application,  or  been  called  upon  to  act,  but  awaited  Its  completion 
according  to  directions. 

By  the  simple  elements  or  elementary  principles  which  constituteacontract, 
here  was  no  contract.  (1)  Important  and  materialthlngs  were  left  to  be  done. 
(2)  The  minds  of  the  parties  had  never  met  upon  the  subject-matter  of  tlie 
contract,  or  property  to  be  insured.  (3)  There  was  no  mutuality  or  consid- 
eration in  the  unfinished  state  of  the  negotiation,  and  no  promise  or  under- 
taking on  the  part  of  the  appellant  company  to  insure  any  certain  property. 
(4)  There  must  be  subject-matter  to  which  the  policy  could  attach.  (5)  The 
amount  of  indemnity  must  be  definitfily  fixed.  (6)  The  duration  of  the  risk 
must  be  definitely  fixed,  also.  When  did  this  risk  commence,  and  when  was 
the  end  of  the  five  years?  ^7)  The  premium  of  cash  or  note,  as  the  consider- 
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ation  of  the  risk,  most  be  agreed  apon,  and  fixed  as  a  miltd  charge  against 
the  ifuuTed.  These  requisites  of  a  contract  of  insurance  witlioiit  a  written 
policy  are  all  wanting  in  tills  case,  and  if  either  of  them  is  wanting  there  is 
no  valid  contract.  1  Wood,  Fire  Ins.  §  5.  and  note.  "If  anything  is  left 
open  or  undetermined,  so  that  the  minds  of  the  parties  have  not  met,  no  con- 
tract exists."  (Id.  g  6,  and  note;  Strohn  v.  Insurance  Co.. 37  Wis. 625;)  "or 
where  the  apportionment  of  the  risk  has  not  been  agreed  upon,"  (Id.;  Haitd- 
fofd  V.  /twtirawoe  Co.,  11  Paige,  547;}  "or  if  anything  remains  to  be  done 
by  the  insured,  as  a  condition  pi-ecedent,"  (Id.;  Thayer  v.  Insurance  Co.^ 
10  Pick.  326;)  "or  if,  upon  the  whole  evidence,  it  is  left  in  doubt  whether  a 
binding  contract  was  really  made,  a  recovery  will  not  he  permitted;"  "the 
details  of  the  contract  must  be  fixedi"  (Id. ;  Hughes  v.  Insurance  Co.,  55  K. 
Y.  265;)  "or  where  the  assured  had  the  rightto  determine  how  therlsk  should 
be  i^)portioned,  no  recovery  for  the  loss  could  be  hud,"  (Sant^fordv.  Tnsuramm 
Co.,  supra;)  "or  if  the  contract  is  not  so  far  perfected  that  the  insurer  could 
maintain  an  action  for  the  premium,  no  perfect  agreement  exists,  and  the 
insurer  la  not  liable,"  (Id.;  Wood  v.  InauTanet  Co.,  32  N.  Y.  619.)  A  case 
very  mucb  in  point  is  dted  by  the  learned  counsel  of  the  appellant,  {Kin^ 
UxU  V.  Insurance  Co.,  17  Ped.  Bep.  625,)  restlngnpon  the  want  of  an  appor- 
tionment  of  the  risk. 

Bat  this  transaction  is  so  wanting  in  all  of  the  elements  of  a  perfect  con- 
tract, it  would  seem  to  be  superero^ion  to  cite  further  authorities.  Among 
other  numerous  authorities  cited  by  the  learned  counsel  of  the  rewondent  to 
support  this  contract,  there  are  none  applicable  to  such  a  case.  Here,  every- 
thing was  left  Uanft  and  ui^ierf  ected,  to  await  the  apportionment  to  be  made  by 
the  respondent,  as  to  fix  the  date,  and  consequently  tlie  duraUon,  of  the  risk, 
and  the  liability  of  the  respondent  upon  tlie  note,  or  for  the  premium  to  be 
paid,  and  to  complete  a  valid  appUdUilon  for  insurance.  I  do  ik^  believe  thiU 
any  case  can  be  found  so  wanting  in  nearly  all  of  the  elemente  vA  a  contract  of 
Insurance,  and,  much  lees,  in  whidi  such  facta  are  heU  to  have  constituted 
a  perfect  and  viUid  contract  There  may  have  been  cases  in  which  the  oon- 
tnct  was  held  to  be  valid  and  com[rf^  where  the  apportionment  was  not 
made  by  the  parties,  but  they  were  such  that  certain  known  property  was 
insnxed.  and  the  law  could  make  the  apportionment  from  data  furnished  by 
the  coDtract,  or  the  circumstances  of  the  case.  Such  was  the  case  of  PitUm 
V.  Jnmranea  ^'n,  20  Fed.  Bep.  766,  cited  by  the  l«amed  counsel  the 
respondent. 

There  was  something  siUd  about  the  poll(7  covering  the  "factory  and  con- 
tents,"  bat  the  appellant  company  never  knew  or  heard  of  any  such  thing; 
and  the  application  made  oat  by  the  respondent,  to  be  forwarded  by  the  agent 
to  tiie  company,  was  a  blank  as  to  any  and  all  propeity  to  be  insured,  and  re- 
mained so  until  after  the  fire,  and  the  company  never  knew  what  property 
tbe  respondent  wished  to  have  Insured. 

It  Is  too  dear  for  f  urUier  consideration  that  ttiere  was  no  contract,  and  we 
tbink  Utejclrcnit  court  orred  in  the  law  in  flntUng  from  tiiese  facts  that  there 
was. 

The  Judgment  of  the  drcnit  conrfc  ii  reversed,  and  the  cause  Is  remanded  for 
anew  trial. 


GXJEHKNT  «.  Glbxknt  and  another,  impleaded. 

(AprnM  Ooiat  vf  IfWnafn.   November  1. 1687.) 

L  pABmxBSBip— ExccDTioR  or  Non  aftbb  Dusolutioh— FAii.DBa  to  Oiva  NoiKia 
TO  Fates. 

In  an  action  upon  a  partnership  note.  It  waa  sbown  that  tha  partnanhip  waa  dis- 
aolved  prior  to  toe  execQtion  of  the  note,  bat  that  no  notice  of  aochdfnolutlon  was 
^v«n  to  Uie  payee.   Jidd  that,  in  tbe  absence  of  such  notice,  all  the  meniberB  of 
tfa«  Ann  were  chargeable,  notwitlutendhig  the  dinolntlon, 
v.S5N.w.no.l — 2 
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S.  Saks— LiKiTATioir  or  Acnoir— Ackhoitlmdohekt  bt  omc  Funrm  afteb  DnaoLV- 

Her.  St.  Wis.  i  4244,  providea  that  "If  there  are  two  or  more  joint  contractori 
*  *  *  uo  aacfa  contractor  •  •  •  ahaU  lose  the  benefit  of  [the  vtatute  of  lim- 
itations]  so  aa  to  be  chargeable,  bj  reaaon  *  *  *  of  any  acknowledgment  <a 
promise  made  hjr  any  other"  Joint  contractor,  XMd,  thai  a  partnmhlp  not*  is  a 
contract  within  the  meaning  of  the  statute ;  but  that  a  nromfae  or  acknowle(]U;meDt, 
within  the  iteriod  of  limitation,  by  one  member  of  a  firm  previously  dissolTed.  is 
not  l>inding  upon  another  member  onless  soch  dissolation  waa  not  known  to  the 
payee  of  the  note^  at  the  time  aneb  promise  or  aokpowledgment  woi  niade.^ 

Appeal  from  coonty  oourt,  Fosul  da  Lac  coon^. 

C.  JT.  Pier,  im  appellant,   ff,  F.  Rota  and  A.  M.  Blair,  for  respoadoit. 

Obton.  J.  This  action  was  brought  upon  two  promissory  notes  given  to 
the  plaintiff  hj  the  firm  of  Clement  Bros.,  composed  of  said  defendants,  tha 
first  dated  December  1 , 1874,  for  9125.  payable  90  days  after  date,  and  the  other 
dated  April  13, 1875.  for  C633.80,  payable  one  year  after  date.  The  defend- 
ant Charles  Clement  in  his  answer  admits  the  signing  of  both  notes  and  the 
receipt  of  the  money,  and  alines  that  he  made  fdl  the  payments  thereon  up 
to  1884,  and  counter-daims  for  board  of  plaintiff.  The  defendant  Stephen, 
while  admitting  the  partnership  up  to  January  1, 1875,  denies  its  continuance 
after  ttiat  date,  and  all^^  a  dissolution  thereof  on  that  day,  with  the  knowl- 
edge of  the  phdntiff.  before  the  last  note  was  given,  and  pleads  the  statute  of 
limitations  upon  both  of  said  notes. 

The  payments  proved  were  suffldent  to  cancel  the  first  note,  to  reduce  largely 
the  other  note,  and  these  payments,  running  along  from  July,  1875,  until  and 
including  September  1 ,  1884,  were  all  made  by  the  defendant  Charles.  In 
short,  the  pleadings  are  such  that  the  following  material  issues  were  made: 
First.  Whether  there  was  a  dissolation  of  the  firm  January  1, 1875,  or  before 
the  last  note  was  given.  Seoortd.  Whether  if  there  was,  the  plaintiff  had  no- 
tice thereof,  before  receiving  said  note  and  the  payments  thereon.  The  ref- 
eree found  that  the  defenduits  had  failed  to  show  by  a  preponderance  of  proof 
that  the  partnership  was  dissolved  "January  1, 1875,"  and  thitt  they  failed  to 
show  by  a  preponderance  of  proof  that  the  partnership  was  dissolved  "at  anj 
particular  or  specified  date."  This  last  finding  is  extremely  awkward,  but 
it  may  be  substantially  sufficient,  if  we  can  construe  it  to  mean  that  there  was 
no  preponderating  evidence  that  the  partnership  was  disBolved  before  the  last 
note  was  given.  If  the  evidence  did  not  show  the  date  of  the  dissolufdon,  it 
did  not  show  that  its  date  was  before  the  last  note  given,  aa  an  atflrmative 
fact  to  be  proved  by  the  defendants.  Having  thus  found,  the  referee  very 
properly  did  not  find  wiiether  the  plaintiif  bad  any  notice  of  such  dissolution. 
The  referee  held  both  defendants,  as  the  partnarahtp  of  "dement  Broa.!**  lia- 
ble for  the  balance  of  the  notes. 

On  the  f»unter-motions  to  confirm,  or  set  aside,  or  modify  the  report  of  the 
referee,  the  county  court  confirmed  tlie  report  as  to  the  defendant  Charles, 
and  rendered  judgment  against  him  accordingly,  but  set  aside  th^  report  of 
the  referee  as  to  Stephen  Clement  and  dismissed  the  complaint  as  to  him 
with  costs.  Whether  the  county  coart  found  that  thera  was  preponderating 
evidence  of  the  dissolution  before  the  note  was  given,  and  discharged  the  de- 
fendant Stephen  Clement  on  that  ground  alone,  or  found,  besides  this,  that 
the  plaintifT  had  notice  of  such  dissolution  before  the  note  was  given,  as  we 
understand  the  law,  the  finding  of  the  first  fact  made  the  other  necessary  in 
order  to  exonerate  the  defendant  Stephen.  On  reading  the  evidence,  we  are 
Inclined  to  hold  that  the  referee  was  right  in  his  finding,  and  the  county  court 
waa  wrong.   Although  thero  was  some  evidence  of  a  dissolution,  at  some 

1  After  dissolution  of  a  partDerHhip,  one  partner  baa  no  power  to  create  or  conUnne  s 
<lebt  aa  sgaiuat  bis  oopartuers,  either  by  express  agreement  or  partial  payment.  Cronk- 
Uite  V.  Herrin,  16  Fed.  Bep.  888.   See  note  to  Wni^  v.  SUte,  (Ind.)  fi  S.  R.  Rep.  BBl . 

Digilized  by  Google 


Wis.] 


CX.EMEHT  V.  CLBHEHT. 


19 


ttin^  the  date  ot  that  occurrence  was  left  by  the  evidence  very  uncertain. 
The  fining  of  the  second  fact  hj  the  county  court,  if  sucli  fact  was  found  at 
all,  that  the  plaintiff  had  notice  of  the  dissolution  before  the  note  was  given,  or 
the  payments  made  upon  it  witbtn  the  periods  of  limitation,  we  cannot  but 
think  waa  entirely  without  proof.  If  the  county  court  was  wrong  as  to  the 
fact  that  a  dissolution  took  place  before  January  1, 1875i  or  before  the  last 
note  was  given,  that  ends  the  case.  But  we  will  not  rest  the  dedslon  of  the 
cause  upon  that  finding,  but  npon  the  finding  (or  what  should  have  been  the 
finding)  that  the  plaiiUiifl  had  no  notice  of  such  dissolution  before  the  note 
waa  given  or  the  payments  made.  And  tbis  raises  the  only  real  question  of 
law  in  the  caae. 

It  does  not  seem  to  be  controverted  by  the  learned  counsel  of  the  respondent 
that  the  defendant  Stephen  dement  or  the  partnership  was  bound  by  the  sec* 
ondnotBk  unless  the  phdntifE  had  notice  of  the  dissolution  before  it  was  ^ven. 
The  plaintiff  had  dealings  with  the  firm,  and  took  the  first  note  so  recently 
tliai  there  can  be  no  question  but  that  he  had  a  right  to  assume  the  continu- 
ance of  the  partnership  to  the  tinw  of  giving  the  second  note,  unless  he  had 
notice  of  the  dissolution.  This  is  idementaiy.  Pars.  Fartn.  §  411  et  teg.. 
But  the  question  whether,  if  the  putnfflship  had  been  previously  dissolved  in 
tact,  notice  of  it  to  the  plaintiff  is  necessary  to  make  the  payments  of  promise 
made  by  one  partner  have  the  effect  to  remove  the  bar  ox  the  statute  of  limit- 
ations, is  seriously  and  plausibly  controverted  by  the  learned  counsel  of  the 
respondent.  The  statute,  section  4244,  Rev.  St.,  is  inv<^ed  to  show  that  tiie 
payment  or  acknowledgment  made  by  one  joint  contractor  shall  not  have  such 
effect.  There  may  be  some  question  whether  this  statute  is  applicable  to  part- 
nerships, or  to  partners  as  Joint  contractors.  But  It  has  been  held  by  some 
courts  in  states  where  this  statute  exists,  that  it  has  application  nib  modo, 
bat  net  to  dispense  with  the  necessity  of  notice  to  the  creditor  of  the  dissolu- 
tion, as  in  Peirce  v.  Tobey,  5  Mete.  168,  and  Faulkner  v.  Bailey,  123  Mass. 
583-  In  the  case,  specially  ci  ted  and  relied  upon  in  the  brief  of  the  respondent, 
of  6aU»  V.  FUh,  45  Micb.  522.  8  N.  W.  Rep.  558,  It  was  held  "that  a  part- 
nosfaip  note  is  a  joint  contract,  within  the  meaning  [of  the  statute,]  so  that 
a  p^ment  thereon,  by  one  partner  within  the  period  of  the  statute  of  limita- 
tioDS,  will  not  bind  the  other,  if  the  firm  had  previously  dissolved,  to  the 
papee'B  knowledge."  There  are  incidents,  rights,  and  liabilities,  of  a  pai^ 
oerehip  which  make  the  members  of  the  firm  in  such  case  something  more 
than  mere  joint  contractors,  and  it  is  only  after  notice  of  dissolution  to  t^e 
creditor  that  places  the  partners  upon  the  same  footing  of  other  joint  contract- 
OTS,  in  respect  to  a  promise  by  one  not  removing  the  bar  of  the  statute  as  to 
another  partner,  that  the  statute  has  any  application.  "Until  the  payee  knows 
Oif  tlie  dissolution,  any  contract  made  by  one  partner  within  the  scope  of  the 
partnership  business  binds  the  other  partner  also. "  Pratt  v.  Page,  32  Vt.  15. 
And  **  payment  by  the  liquidating  partner,  would  take  the  case  out  of  the  stat- 
ate  of  limitations."  Rupert  v.  Colvin,  48  Fa.  St.  248.  A  partnership  debt 
remains  the  same  after  dissolution,  and  the  partners  are  aU  responsible  in 
solida,  any  arrangements  between  the  partners  to  the  contrary  notwithstand- 
ing,and  they  are  still  agents  for  each  other  in  making  payments,  or  doing  any- 
thing else  material  to  the  contract  Pars.  Fartn.  (3d  Ed.)  388,  395, 398,  421, 
457;  CSolly.  Partn.  §  106;  Whitingy.  Farrand,  1  Conn.  60;  Qay  v.  Bowen,^ 
HeCc.  100;  Story.  Fartn.  g  834.  Dissolution  does  not  revoke  the  authority  of 
(me  partner  as  agent  for  the  others,  to  arrange,  liquidate,  settle,  and  pay  the 
debts  before  created.  Fars.  Fartn.  g  390.  Fart  payment  by  one  partner  before 
the  statnteof  limitations  has  attached,  as  In  this  case,  forms  a  new  point  from 
which  the  statute  begins  to  run  as  to  all  the  partners,  Pennoyer  v.  David,^ 
Mich.  4ffli  Palmer  v.  Dodge.  4  OhioSt.  21;  Turner  v.  Ross,  I'BL.I.eSiJoslyn 
T.  BmUh,  IS  yt.  853;  Mix  v.  SJiattvek,  50  Vt.  421;  Coleman  v.  Fobes.  22 
Fa.  St.  156.  Uaiqr  anthwities  hxM  that  until  notice  of  the  dissolution,  the 
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firm  ia  bound  even  hj  a  new  contract  that  any  of  the  partners  make  with  a 
creditor.  Pecker  v.  Hall,  14  Allen,  532;  Dickiruon  v.  IHckinson,  25  Orat. 
321;  Page  v.  Brant,  18  III.  37;  Pars.  Fartn.  S  397:  Lov^oy  v.  Spafford,  %i 
U.  S.  430. 

It  is  perfectly  clear,  then,  that  these  payments,  scattered  along  almost  every 
year  since  the  giving  of  the  note  until  1884,  by  Cliarles  Clement,  removed 
tbe  bar  of  the  stetute  as  to  Stephen  also,  the  plaintiff  having  had  no  notice 
of  the  dissolution.  This  disposes  of  this  case^  whether  there  was  a  dfisolution 
or  not,  as  there  was  no  evidence  of  tbe  plaintiff's  fcnowli*dge  of  It.  Both 
Cliarles  and  l^phen  Clement  were  alike  bound,  and  as  to  neither  bad  the  stat- 
ute of  UmltHtions  run  upon  either  note.  The  county  court  should  have  so 
found,  and  rendered  judgment  againrt  botb  of  the  defendants  as  an  ezistiog 
partUOTship. 

Tbe  judgment  of  the  county  court  appealed  from  is  reversed,  and  the  cause 
is  remanded  with  direetloos  to  render  judgment  in  said  action  also  against 
Stephen  Clement  fbr  tbe  amount  unpaid  of  said  note,  and  interest*  the  same 
as  against  said  Charles  Ctement. 


IfoON  V.  Estate  or  Evans,  Deceased. 

iSuprtme  Omrt  of  ITiHwnate.   November  1,  1887.) 

DnCKNT  ATTD  D18TBIBDTION  —  CbILDBSH  OmITTBD  FBOH  WiLL — AoOIDKlfT  OB  MiSTAKK. 

Bev.  ijt.  Wis.  {  2287,  providds  tliat  "  When  any  testator  shall  omit  to  provide  in 
bia  will  for  any  of  h!a  cliildren,  or  for  the  issue  of  any  deceased  child,  and  it  ahall 
appear  that  auch  omisnion  was  not  intentional,  bnt  was  made  by  mistake  nr  aoci* 
dent,  such  child,  or  tbe  issue  of  such  child,  shall  have  the  same  share  in  the  estate 
of  the  testator  as  if  be  had  died  intestate.  *  *  *"  AeM,  that  the  evidence  niint 
be  very  clear  that  the  amission  was  the  resnit  of  mistake  or  aocideut,  and  that  the 
right  of  a  child  omitted  to  share  in  the  estate  can  rest  upon  no  other  t>«ais. 

Appeal  from  circuit  court,  ^wa  county. 

J.  P.  amO&er  and  J.  M.  Stnith,  for  appellant.   A.  McArthur  and  Reete 

d  Carter,  for  respondent. 

Obton,  J.  The  petition  of  the  appellant  in  the  county  court  was  made  un- 
der section  2287,  Rev.  St.,  which  reads  as  follows,  to-wit:  "When  any  testa- 
tor shall  omit  to  provide  in  his  will  for  any  of  his  children,  or  for  the  issue  of 
any  deceased  child,  and  itsbHlI  appear  tliatsucb  omission  was  notintentioniU, 
but  was  made  by  mistake  or  accident,  such  cliild,  or  the  issue  of  such  child, 
shall  have  the  same  sliare  in  the  estate  of  the  testator  as  if  lie  had  died  intes- 
tate, to  be  assigned  as  provided  in  the  preceding  section" — which  is,  that  "it 
sb^  be  assigned  to  him  as  provided  by  law  in  case  of  intestate  estates. "  The 
will  of  Mary  Ann  Evans,  deceased  was  executed  October  8,  1883.  She  died 
February  17, 1885,  and  it  was  admitted  to  probate  May  4,  1885.  She  was  the 
mother  of  the  petitioner,  and  she  entirely  omitted  him  in  her  will,  and  pro> 
Tided  for  the  other  of  her  cliildren.  except  Harriett  Rogers,  and  for  her  hus- 
band, by  various  devises  and  legacies.  The  county  court  found  against  the 
petitioner,  and  upon  appeal  to  the  circuit  court,  the  jury  in  that  court  found 
"that  Mary  Ann  Evans  did  not  unintentionally  omit  her  son  William  [the  ap- 
pellant] from  her  will;  in  other  words,  did  intend  when  she  made  tlie  wilt, 
that  William  should  have  none  of  her  property  after  her  death."  From  the 
judi^ment  of  the  circuit  court  so  determining,  this  appeal  is  taken. 

Ttie  only  question  is  one  of  fact,  and  from  an  examination  of  the  evidence 
we  cannot  say  say  that  tlie  jury  did  nut  decide  correctly.  It  seems  from  tbe 
evidence  that  the  daugliter  uf  the  testatrix,  Harriett  R^ers.  had  been  amiriy 
provided  for  by  her  mother  in  her  life-time,  before  making  her  said  will. 

William  H.  Moon,  the  petitioner  and  appellant,  was  sentenced,  in  the  state 
of  Illinois,  to  the  Joliet  penitentiary  for  life,  for  murder,  the  eighteenth  day 
of  November,  1873,  and  was  pardoned  after  the  death  o^  his  mother.  May  18, 
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1885.  It  appears  from  the  evidence,  also,  tbat  his  mother  had  made  every  effort 
possible  to  defend  bim,  and  to  secure  his  pardon,  and  at  a  very  great  expense, 
which  she  complained  of  as  having  ruined,  or  nearly  ruined,  her.  and  which 
was  much  more  than  bis  equal  share  in  her  estate.  It  appears,  also,  that  she 
intended  to  change  her  will  "if  William  got  his  freedom,"  and  that  she  said 
at  one  time  that  she  intended  to  will  William  something,  and  if  William  never 
got  his  freedom,  she  was  going  to  iiave  her  property  willed  so  that  it  would 
come  back  to  the  rest  of  the  heirs.  This  is  very  strong  evidence  that  the  tes- 
tatrix intended  to  give  the  petitioner  notliing  by  her  will,  and  that  she  omit- 
ted him  intentionally  from  her  will.  The  testimony  of  Mr.  Smelker  only  shows 
that  she  wished  her  estate  chat  was  willed  to  her  husband,  to  come  back  to  her 
hein  OT  children^  except  her  daughter  Harriett,  after  bis  death.  This  was 
ber  direction  to  him  in  drawing  the  will,  and  he  did  not  know  ttuit  she  had  a 
child  named  Williara.  and  he  drew  it  accordingly.  The  testimony  of  Mr. 
Smelker  is  not  liable  to  any  criticism,  and  appears  to  have  been  very  fair  and 
honorable.  But  this  testimony  would  not  weigh  against  the  fact  tbat  he  read 
the  will  OTCT  to  her  after  it  was  drawn,  and  she  made  no  objections  to  it,  and 
she  was  a  competent  business  woman.  She  must  be  presumed  to  have  known 
what  wa8  in,  and  what  was  omitted  from,  her  will.  There  is  not  a  particle  of 
evidence  tbat  the  omission  of  the  petitioner  from  ber  will  was  made  "by  mis- 
take or  accident,"  or  that  it  was  not  intentional.  The  testatrix  evidently 
omitted  the  petitioner  intentionally.  She  probably  supposed  that  he  was 
doomed  4o  suffer  imprisonment  for  life,  and  would  need  none  of  her  estate, 
and  tbat  at  any  rate,  he  had  already  received  the  benefit  of  the  largest  portion 
of  itin  expenses  to  obtain  bis  pardon.  The  evidence  is  all  one  way,  and  tbat 
against  the  petitioner.  However  great  the  hardship,  and  however  much  we 
may  sympathize  with  the  petitioner,  after  he  has  been  pardoned  on  the  ground 
of  bis  innocence,  to  be  in  this  manner  excluded  from  the  generous  provision 
of  bis  mother's  will,  neither  the  courts  below,  nor  this  court,  can  open  her 
will  to  admit  him  to  his  full  share  as  one  of  her  heirs,  unless  the  evidence 
shows  tbat  his  omission  from  her  will  was  not  intentional,  but  was  mode  by 
mistake  or  accident,  and  this  the  evidence  falls  far  short  of  showing. 
The  judgment  of  the  drouit  court  la  afflrmed. 


Allen  v.  Gbiffin  and  others. 

(AvrfBW  Otmii  ^  IFiMOM^  Kovember  1, 1887.) 

1.  Will— AimnsioR  to  Psobatb— Evidkhcs  or  Totakbhtabt  Capaort— OoHTsm— 
BuBDu  or  Paoor. 

lo  an  action  cootesting  the  probate  of  a  will,  where  there  it  an  entire  abeence  of 
evidence  tcndin);  to  show  a  want  of  testamentary  capacity,  alight  evidence  of  such 
capacity  la  all  tbat  Is  reqnlred  to  authorize  the  probate  of  the  will,  and  the  harden 
of  proof  is  on  the  conteetant  to  show  want  of  anch  capacity. 
%  Samb— WmfiaBiB— KflowLBDQK  or  Natobi  or  ImrBDitBRT  hot  NaonsAST. 

It  is  not  necessary  to  the  validity  of  a  will  tbat  the  witaeaees  abooid  know  the 
nature  of  the  instrmuent  they  are  signing. 
8.  Baks— PanuHFiioH  that  TssiAToa  Siokbd  First. 

In  the  absence  of  clear  uroof  that  the  witne»es  to  a  will  rigned  it  before  ths  sign- 
ing of  the  testator,  it  will  be  presumed  that  the  latter  Signea  Bist. 

Appeal  from  circuit  court.  Winnebago  county. 

ChoM.  E,  J'ike,  for  ^pellant.   &arj/    Fonoardt  for  respondent. 

TATXXHt,  J.  This  Is  an  appeal  ftom  the  decision  of  the  circuit  court  refus- 
ing to  admit  to  probate  a  paper  writing  allegfd  to  be  the  will  of  Charity  8. 
Allen.  A  paper  writing  purporting  to  be  tlie  last  will  and  testament  of  Char- 
ity S.  Allen,  deceased,  was  offered  for  probate  in  the  county  court  of  Winne- 
bago county,  by  Edward  Allen,  the  husband  of  the  said  Charity  S.  Allen,  de- 
cewed.  The  probate  was  opposed  by  the  said  respoiidents.   The  objections 
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made  to  the  probate  of  tbe  said  alleged  will  were:  (1)  That  tlie  paper  wns 
not  dniy  executed  by  tbe  said  Charity  S.  Allen,  and  attested  as  her  last  will 
and  testament;  (2)  that  at  tbe  time  of  the  date  of  said  inHtnimnnt  the  said 
Qiaritj  S.  Alien  was  not  of  sound  mind;  (8)  that,  if  said  Ghaiily  U.  Allen 
signed  and  executed  said  paper,  her  signature  thereto,  and  tbo  execution 
thereof,  were  jmxrured  byfnudolent  practices,  and  nndoeinflttaice,exercise<l 
by  Edward  Allen,  named  as  the  principal  l^tee  and  exeentor  In  said  paper. 
<jn  tbe  hearing  in  tbe  county  court,  that  court  refused  to  probate  the  will,  and 
frmnthe  nder  of  that  court  refusing  such  probate  the  proptmratdulyf^pealed 
to  the  oinniit  court  of  Winnebago  county,  and  upon  the  hearing  the  case 
in  that  eonrt  probate  was  again  refused,  and  tbe  proponent  appealed  from  the 
jndgmoit  <rf  such  court. 

In  the  drcnit  court  no  evidence  was  oOeted  by  the  contestant.  After  the 
proponent  had  produced  his  witnesses  and  testimony  the  contestants  moved 
to  reject  the  paper  writing  proposed  as  Uie  last  will  and  testament  of  Charity 
8.  AUen  upon  the  evidence  of  Uie  proponent,  for  the  reason  that  it  is  not  estab- 
lished by  the  evidence  that  It  is  the  will  of  a  competent  testatrix,  and  executed 
and  attwted  as  required  by  law  to  estal^sh  it  as  a  wiU.  The  motion  of  the 
contestants  was  granted  ay  the  court  uul  probate  of  the  will  was  refused. 

The  circuit  court  made  the  following  findings  in  the  case:  "(1)  l*hat  said 
w^er  writing  was  n(^  attested  and  subscribed  in  the  prcMUceof  thesaid  Charity 
8.  Allen  by  two  competent  witnesses,  aa  required  by  law.  (2)  That  sajd  paper 
writing  is  not  the  last  will  and  testament  of  said  Charity  S.  Allen,  deceased. " 
And  as  conclusions  of  law:  **(1)  That  said  paper  writing  should  be  r&jected 
and  disallowed.  (2)  That  the  order  of  the  county  court  of  Winnebago  county 
mmaled  from  henin  be  affirmed."  These  findings  of  ftct  and  oonclusionii 
m  law  were  duly  excepted  to  by  the  appellant. 

In  this  court  the  learned  counsel  for  the  appellant  contends  that  the  circuit 
court  erred  in  finding  that  tbe  s^d  paper  writing  purporting  to  be  the  will  of 
Charity  8.  Allen  was  not  attested  and  subscribed  by  two  competent  witnesses, 
as  required  by  law.  And  he  further  insists  tliat  this  is  the  only  question  of 
factdeclded  by  the  circuit  court.  That  which  is  stated  as  a  second  nnding  of 
fact  is  a  mere  condusion  of  law,  and  not  a  fact  We  are  inclined  to  hold  that 
the  contention  of  the  counsel  for  the  appellant  is  sustained  by  the  record  in 
the  case,  and  that  the  only  material  question  raised  by  the  testimony  In  tbe 
case,  and  upon  tbe  findings,  is  upon  the  execution  and  witnessing  of  the  paper 
presented  for  probate.  No  evidence  was  given  which  in  the  least  tended  to 
show  any  fraudulent  practices  or  undue  influence  on  the  part  of  the  proponent, 
or  any  other  person,  and  no  evidence  was  given  which  tended  to  show  that 
the  said  Cliarity  S.  AUen  was  not  competent  to  make  a  last  will  and  testament 
at  the  time  she  executed  the  paper  writing  in  question. 

The  main  question  in  the  case,  as  disclosed  by  the  record,  is,  was  the  piq>er 
writing  executed  by  the  deceased  as  her  will,  and  was  such  execution  wit- 
nessed and  attested  by  two  competent  witnesses  in  her  presenoeY  After  a 
careful  consideration  ot  tbe  testimony,  it  is  very  clear  to  us  that  it  was  exe- 
cuted and  attested  as  prescribed  by  the  statute.  The  learned  counsel  for  tbe 
contestant  contends  that  the  evidence  does  not  conclusively  show  that  the 
two  persons  whose  names  were  placed  upon  the  paper  as  witnesses  at  tb« 
time  tbe  deceased  signed  it,  signed  as  such  witnesses  after  the  same  was  signed 
the  testatrix.  We  think  the  fair  construction  of  the  evidence  shows  that 
they  did  sign  after  the  deceased  had  signed,  and  that  they  signed  In  her 
presence.  To  reject  the  probate  of  a  will  upon  sucli  evidence  as  was  offered 
in  this  case,  on  the  ground  that  it  does  not  conclusively  appear  that  the  wit- 
nesses signed  as  such  after  tbe  signature  of  the  alleged  testatrix,  would  jeop- 
ardize the  probate  of  very  many  honest  wills.  We  think,  in  the  absence  of 
clear  proof  that  the  witness  or  witnesses  signed  before  the  signingfrf  Uietes- 
ti^or.  It  should  be  presumed  that  the  testator  signed  first.  This  would  be  tbe 
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Qsaal  order  of  signatare.  This  Tiew  of  the  case  seems  to  be  sustained  hj  fhe 
aatborities  below  cited.  Upon  the  proofs  in  this  case*  it  would  seem  to  ns 
that  it  afflrmatiTely  appears  that  the  two  witnesses  who  Arat  signed  aa  wit- 
nessca  signed  after  it  was  signed  hy  the  deceased. 

If  we  understand  the  very  able  argument  of  the  learned  ooansel  for  the  re* 
spondents,  be  does  not  rely  with  any  great  degree  of  confidence  on  this  foiat. 
The  main  argument  upon  which  he  justifies  the  rejection  of  the  probate  of  the 
Instrument  in  question  is  that  the  witness  Hattie  Wyman,  whose  name  appears 
as  the  first  wltaen  to  the  will,  had  no  knowledge  that  the  paper  she  signed  as 
a  witness  was  the  last  will  and  testament  of  the  said  Charity  S.  Allen.  And  be 
baa  made  a  very  ableand  elaborate  argument  to  show  that,  unless  the  persons 
who  sign,  as  witnesses,  an  instrument  which  is  intended  to  be  a  will,  know 
the  fact  that  such  is  the  nature  of  the  instrument  upon  which  they  place  their 
names  as  witnesses,  they  do  not  attest  and  subscrilae  as  required  by  section 
2282,  Bev.  St.  1878.  This  is  a  very  old  question,  both  in  England  and  this 
ooaotry,  and  with  all  due  respect  for  the  learning  and  ability  of  the  counsel 
for  the  contestants,  we  think  it  very  clear  that  the  great  weight  of  authority 
la  against  tlie  claim  made  by  the  counsel.  The  reason  for  holding  that,  under 
a  statute  like  ours,  the  witnesses  need  not  know  the  nature  of  the  instrument 
to  which  thejr  attach  their  names  as  witnesses  to  the  signature  of  the  person  who 
has  subscribed  the  same,  is  entirely  satisfactoiy  to  us. 

If  the  contention  of  the  learned  counsel  is  to  prevail,  then  the  fact  that  n 
will  was  duly  witnessed  as  required  by  law  would  in  aJl  cases  depend  upon 
the  memory  of  the  persons  signing  as  such  witneesee;  and  the  most  honest 
will,  executed  in  the  most  formal  manner,  would  be  defe^^d  of  probate  if  the 
witness  should  be  unable  to  call  to  mind  or  recollect  that  when  he  signed  as 
such  witness  the  person  signing  It  had  declared  that  it  was  bis  or  her  will. 
Sacb  a  rule,  instead  of  preventing  the  probate  of  suspicious  or  doubtful  testa- 
mentary  papers,  would  only  tend  to  defeat  the  probate  of  honest  and  fair  ones. 
Without  further  indicating  the  reasons  of  the  courts  for  holding  that  the  wit- 
nesses to  a  will,  under  our  statute,  and  statutes  of  a  similar  character,  need  not 
know  the  nature  of  the  instrument  witnessed  them,  we  content  ourselveK 
with  citing  a  few  of  the  many  cases  repudiating  the  contention  of  the  learned 
coansel  for  the  contestants.  Osbom  v.  Cook,  11  Cush.  535;  Hogan  v.  Grog- 
oenor.  10  Mete.  54-58;  TUden  t.  Tilden,  13  Qray,  110;  Bla  v.  Bdwarda,  16 
Gray,  91;  Eliot  v.  Bliot,  10  Allen,  857;  Chaw  v.  Kittredge,  11  Allen,  49-52; 
J^aey  v.  Deuiey,  1  Mete.  349;  Brinekerhoqf  t.  Remtent  8  Paige,  488;  Jaun- 
«ey  T.  Thome,  2  Barb.  Gh.  40;  Remtm  v.  Srinoksrhoof,  26  Wend.  324.  In 
the  cases  in  New  York,  the  Engll^  cases  holding  the  same  rale,  under  a 
statute  in  all  respects  like  ours,  are  cited  and  commented  upon.  Leventt  v. 
Carlisle.  19  Ala.  80;  Dickie  v.  Carter,  42  HI.  376;  Flood  v.  Pragroll,  79  Ky. 
607;  Brown  t.  MrAlt$Ur,  34  Ind.  375;  Bean  v.  Bean,  27  Yi.  746;  In  re 
Hulte,  52  Iowa.  662,  3  N.  W.  Rep.  734;  ereenough  t.  Greenough.  11  Pa.  St. 
489,  61  Amer.  Dec.  567;  Oebom  v.  Cook,  59  Amer.  Dec  155,  and  note;  £ati>- 
rvmee  v.  Norton,  45  Barb.  448-452;  Linton's  Appeal,  104  Pa.  St.  228. 

The  foregoing  citations  are  abundant  to  show  that  the  contention  of  the  re- 
qiondent  on  the  point  above  stated  Is  not  sustained  by  authority.  Although 
thia  court  may  not  have  passed  upon  the  exact  question  now  raised  by  the 
leauned  counsel  of  the  respondents,  it  has  certainly  strongly  intimated  that  it 
would  fcdlow  the  rule  established  in  cases  above  cited.  See  In  re  Meurer,  44 
Wis.  392;  In  re  Jenkins,  43  Wis.  610.  We  think  no  good  results  oould  fol- 
low the  estabUshment  of  the  rule  contended  for  by  the  learned  counsel,  bat, 
on  tlw  amtzaiy,  tliat  tbej  great  eril  might  be  the  nsolt  of  estabUshlng  siidi 
rala. 

We  think  Uiere  is  great  force  and  good  sense  in  the  rema^  of  the  learned 
Judge  who  delivered  ttie  (pinion  in  the  case  of  Flood  v.  Pragrcll,  supra.  He 
aaju:  "The  kyldatiire  has  prescribed  such  formalities  as  it  deemed  propw, 
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HDd  we  ought  not  to  add  to  them  fonnaHties  by  construction,  especially  when 
the  pfBcacy  of  the  constructive  requirement  depends  solely  upon  the  memory 
of  the  subscribing  witness.  After  any  considerable  lapse  of  time,  the  witness 
who  could  remeraberthe  circumstances  connected  with  hts  subscription  to  the 
paper,  so  as  to  be  ablo  to  state  that  the  person  whose  signature  he  was  called 
to  attest  declared  that  the  paper  signed  was  a  wilt,  might  be  justly  subject 
to  suspicion  of  fabrication,  one  ot  the  principal  things  against  whicli  the  for- 
malities specifically  prescribed  were  designed  to  guard.  •  •  •  These  rul- 
ings show  the  understanding  of  the  court  to  be  that  the  attestation  is  of  the 
genuineness  of  the  signature  of  the  te8tator«  and  not  of  the  contents  of  the 
paper.** 

There  is  no  question  in  this  case,  upon  the  testimony,  but  that  the  writing 
to  which  the  witnesses  afiBxed  thdr  signattwes  was  Intended  by  the  deceased 
to  be  her  wUi.  This  Is  fully  established  by  the  evidence  of  Hall,  wlio  drew 
the  instrument,  and  witnessed  the  same;  and  this  fact  would  not  be  more 
clearly  established  had  the  other  witness,  Hattie  Wyman,  been  able  to  testify 
that  the  deceased  asked  her  to  sign  as  a  witness  to  her  will.  Her  memory  of 
that  fact  would  not  be  as  satisfactory  as  the  evidence  of  the  man  who  was 
called  upon  to  draw  the  instrument,  and  had  full  knowledge  of  its  contents, 
and  of  the  purpose  for  whieh  it  was  made.  We  are  satisfied  that  the  learned 
circuit  judge  erred  in  holding  that  the  will  was  not  attested  and  subscribed  in 
the  presence  of  the  testator  by  two  competent  witnesses. 

But  it  is  farther  insisted  by  the  learned  eou  nsel  for  the  respondents  that  the 
ruling  of  the  circuit  court  ought  tobe  afflnned,  because  there  was  no  evidence 
given  as  to  the  competency  of  the  deceased  to  make  a  will  at  the  time  this  was 
made.  The  answer  to  this  contention  is — First,  that  the  court  below  has  not 
passed  upon  that  question;  and,  woond,  that,  in  the  absence  of  any  testimony 
tending  to  show  a  want  of  testamentary  o^mctfy,  slight  evidence  of  such  ca- 
pacity is  all  that  is  needed  to  authorize  Its  probate.  The  evidence  in  this  case 
certainly  tends  to  show  nothing  impeaching  the  testamentary  capacity  of  the 
deceased  at  the  time  the  will  was  executed,  and  there  is  some  direct  testimony 
showing  such  capacity.  The  witness  Hattie  Wyman  was  asked  the  following 
question:  "How  did  Urs.  Allen  seem  to  be  at  the  time,  so  far  as  her  mind 
was  concerned?"  And  she  answered:  "I  did  not  observe  anything  unusual," 
This  witness  was  intimately  aequidnted  with  tiie  deceased.  This  testimony, 
together  wltli  the  other  matters  as  to  what  she  did  at  the  time,  is  snfflctcnt  to 
entitle  the  will  to  probate,  so  far  as  her  sonndness  of  mind  is  eonceriied,  there 
being  nothing  in  tlte  case  which  In  the  least  tends  to  show  aflBrmatively  a  want 
of  testamentary  capacity.  This  court  has  held,  and  we  think  properly,  that, 
in  a  case  wberea  will  is  contested  on  the  ground  that  the  deceased  was  insane 
or  otiierwise  incompetent  to  make  a  will  at  the  time  the  same  was  made,  tlie 
burden  of  proof  is  on  the  contestant,  and  that  the  proponent  need  not,  in 
making  out  his  side  of  the  cast*,  malce  full  proof  of  the  capacity  of  tlie  testa- 
tor, but  may  content  himself  by  making  out  a  prima  facie  case  of  capacity, 
and  introduce  his  further  proofs  on  that  question  after  the  conteHtant  haa 
made  his  proof.  See  Silverthom  v.  Sil-oerthom,  32  N.  "W.  Rep.  287;  In  n 
Cole,  49  Wis.  179,  5  X.  W.  Kep.  S46.  In  a  case  whicli  does  not  disclose  any  facts 
which  tend  to  show  incompetency,  sllghtevldenceof  the  competency  of  the  tes- 
tator is  sufilcfent  to  put  the  contestant  to  his  proofs  upon  that  question. 

We  do  not  pass  upon  the  question  raised  as  to  the  validity  of  the  provisions 
of  the  will  pr<»ented  for  probate  in  this  caae.  If  the  same  was  duly  signed 
and  witnessed,  and  if  there  was  no  fraud  or  undue  influence,  and  the  dce^tsed 
was  competent  to  make  a  will,  then  we  think  it  should  be  admitted  to  probate. 
As  tliere  has  not  been  a  trial  upon  the  real  Issues  In  the  case,  the  judgment 
of  the  drouit  court  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 
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WiTTB  V.  MeTBB. 
{9tipr€me  Cburt  of  Witemuin.   November  1,  1687.) 

PBACITO— FlLIKG  CoHPLAinT— ObDBB  op  POBLICATtON. 

In  ftn  action  wcaiint  a  non-resident,  to  recover  damagei  for  an  aaBtnlt  mil  bat- 
terr,  tiio  eomnlaint,  affldarlt,  and  order  of  tmblloatlon  were  Indorsed:  "County 
Court,  Fbnd  Lac  Connty.  Wia.  Filed  May  14, 1886.  J.  W.  WAnoii,  aeric/' but 
tliOT  were  never  left  fn  the  office  of  the  clerk  of  the  court,  but  were  Icept  by  plain- 
tiff^ attorney  In  hit!  office.  Rev.  8t.  Wis.  i  2640,  provides  that  an  order  of  publica- 
tion shall  be  based  on  a  complaint  dulg  verifled  and  filed.  Btid,  that  it  was  not 
inch  a  flllnx  ai  la  required  by  tbe  atstate. 

Appeal  fnnn  Fond  du  Lac  county  court. 

Oerpheide  eft  MoSeana,  for  respondent.   W.  D,  ConkUn,  for  iq>pellant. 

Tayi^ob,  J  This  is  an  action  to  recover  damages  for  a  poiaonal  assault 
tqr  tbe  appellant  upon  the  plaintiff  and  respondent.  The  action  waa  com- 
menced against  the  defendant,  who  Is  not  a  resident  of  this  state,  but  is  a  resi- 
dent of  the  state  of  Illinois.  After  issui  ng  the  summons  the  respondent  made 
an  affidavit  showing  thiMi  he  had  a  cause  of  action  for  damagest  for  an  assault 
and  battery  committed  upon  bim  by  the  defendant;  that  the  cause  of  action 
arose  In  this  state;  and  that  the  defendant  was  a  resident  of  tlie  city  of  Chi- 
cago. Upon  this  affidavit  an  order  to  serve  the  anrnmons  by  publication  was 
made,  and  publication  was  made.  The  wder  tor  publicatEon  was  made  the 
fourteenth  day  of  May,  1886. 

Upon  the  third  day  of  September,  1886,  W.  D.  Conklin,  as  aUomey  for  the 
defendant,  appeared  specially  for  the  purpose  of  making  a  motion  to  dismiss 
tbe  action,  and  vacate  idl  proceedings  therein  on  the  ground  that  "there  liad 
been  no  service  of  the  summons,  and  no  jurisdiction  thereof  by  the  court.  ** 
This  motion  was  made  upon  all  the  proceedings  in  tbe  case,  and  upon  the  affi- 
davit of  W.  D.  Conklin,  showing  that  the  complaint  in  the  action  had  not 
been,  and  was  not,  filed  with  the  clerk  of  the  court  on  tlie  day  the  order  of 
publication  was  made,  nor  at  any  time  up  to  tbe  timeof  makingsuch  motion. 
At  the  time  the  motion  was  to  be  heard,  the  counsel  for  the  plaintiff  stated  in 
open  court  that  the  complaint,  affidavit,  and  order  of  publication  were  filed, 
but  still  remained  in  the  hands  of  the  plaintiff's  attorneys  in  their  office. 

Thereupon,  by  leave  of  the  court,  the  clerk  made  tbe  following  certificate: 

**  I,  J.  W.  Watson,  clerk  of  the  court  in  and  for  said  county,  hereby  certify 
that  no  summons,  complaint,  affidavit,  or  order  of  publication,  nur  other  paper 
or  entry  whatever,  has  remained  on  file  or  of  record  In  my  office,  since  the 
fourteenth  day  of  May,  1886,  and  that  no  state  tax  has  been  paid  in  the  above- 
entitled  action  of  Carl  Witte  against  Herman  P.  Meyer,  nor  at  any  time.  If 
my  signature  or  filing  upon  any  paper  or  pleading  in  said  cause  has  at  any 
time  been  procured,  such  paper  or  pleading  waa  not,  and  has  not  been,  left 
with  me,  nor  been  or  remained  on  file  in  my  office,  at  any  time  up  to  and  in- 
eluding  the  opening  and  adjournment  of  tbe  session  of  the  said  county  court 
on  this  forenoon, 

"  Witness  my  hand  and  seal  of  said  court,  this  thirteenth  day  of  September, 
1886.  J.  W.  Watson,  Clerk  as  above  stated." 

The  motion  was  then  held  open  until  2  o'clock  f.  u.  of  the  same  day.  when 
the  counsel  for  the  plaintiff  produced  what  purported  to  be  the  complaint,  af- 
fidavit, and  order  of  publication,  which  severally  appeared  to  have  the  follow- 
ing indorsed  tiiereon:  "County  Court,  Fond  du  Lac  County,  Wis.  Filed  May 
14, 1886.  J.  W.  Watson,  Clerk."  And  tliereupon  tlie  court  denied  the  mo- 
UoD.  of  the  appellant,  without  costs,  and  with  leave  to  the  defendant  to  an- 
swer herein,  within  20  days  from  and  after  service  of  the  order.  From  this 
order  the  d^endant  appealed  to  this  court. 

We  think  the  publication  of  the  summons  and  tbe  other  proceedings  In  the 
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eourt  Bhonld  have  been  set  usid^  on  the  ground  Uiat  It  conclusively  appeared 
that  tbe  complaint  bad  not  been  filed  as  required  hy  the  proTiBions  ot  section 
2640,  Bev.  St  The  affldarit  of  Mr.  Gonklin  and  tbe  certtaeate  of  tbe  <Mc 
deariy  show  that  the  oomplaint  had  not  been  "  filed"  within  the  meantnj;  of  the 
statute.  It  has  been  said  that  the  object  of  the  statnte  In  requiring  the  complaint 
to  be  filed  is  that  the  defendant  m  if  he  sees  fit.  examine  it  at  Uw  offloe,  to  de* 
termine  whether  he  will  appear  and  answer  tn  the  case.  Bat,  wheUter  ttils  or 
some  other  purpose  was  the  reason  whicAi  Indnoed  the  I^slatore  to  require 
it  to  be  filed,  it  is  very  clear  from  all  the  dedidons  upon  t£e  subject  that,  the 
manner  of  service  being  a  purely  statutoiy  one,  all  the  requirements  of  the 
statute  must  be  ftdlowed,  or  the  service  is  void,  and  tbe  court  acquires  iio  jur^ 
isdlction  to  try  the  case,  Andernn  t.  Coftum.  27  Wis.  658;  OamnUnffs  v. 
Tabor,  61  Wis.  185, 191, 21 N.  W.  Bep.  72:  UamUnff  v.  JfeaOv,  64  IfHs.  630, 
25  K.  W.  Bep.  1. 

If  an  attorn^  may  procure  an  indorsement  ot  U»  flUng  of  his  oomplaiatby 
the  clerk,  and  then  put  the  same  in  his  pocket  until  he  enters  Judgment,  tbe 
statute  might  as  well  be  repealed  so  tsr  as  it  is  intended  to  furnish  any  Infor- 
mation to  the  defendant  in  the  action.  We  do  not  hold  that  a  temporaiy  re- 
moval of  the  complaint  from  the  files  of  tbe  court  would  vitiate  the  service, 
but  we  bold  that  it  must  be  in  fact  filed  in  tbe  offloe  of  the  clerk,  and  remain 
there,  subject,  perhaps,  to  a  temporary  removal  for  a  lawful  purpose.  The 
evidence  in  this  case  dearly  shows  that  it  never  was  in  tbe  liands  of  thecleik 
as  a  p^>er  filed  in  his  office,  nor  does  it  appear  that  any  entry  of  the  acUon 
was  made  in  the  docket  of  the  clerk.  We  cannot  approve  of  the  practice  pur- 
sued in  this  case. 

There  is  another  objection  to  this  proceeding,  to  which  we  call  the  attention 
of  the  attorneys  of  the  plalntifE  for  their  consideration:  Tbe  affidavit  sets  up 
a  cause  of  action  in  tort,  arising  in  ttiis  state,  and  alleges  the  non-residence 
of  the  defendant,  and  perhaps  comes  within  the  lettw  of  the  statute.  Sub- 
division 1,  §  2639,  Rev.  St.  We  have  very  grave  doubts  whether  a  Ju4^;ment 
rendered  against  the  defendant  in  such  an  action  would  bind  his  person  or 
property.  If  it  would  not,  it  would  be  improper  to  permit  the  party  to  take 
judgment  therein.  If  there  had  been  an  allegation  in  the  affidavit  that  the 
defendant  liad  property  in  this  state,  describing  the  same,  it  maybe  that  the 
action  might  proceed  to  judgment  without  first  attaching  such  property,  and 
that  such  property  might  be  liable  to  seizure  and  sale  upon  an  execution  1^ 
sued  on  such  judgment.  That  this  might  be  lawfully  done  was  strongly  in- 
timated in  the  case  of /arvif  v.  Barrett,  14  Wis.  591-595;  See,  also,  Winwr 
T.  Fitzgerald,  19  Wis.  d9S',  Jones  r.Speneer,  15  Wis.  583;  itopa  v.  ffaoton.  9 
Wis.  328.  We  think  the  same  cases  as  strongly  intimate  that  when  the  affi- 
davit does  not  disclose  that  the  defendant  has  property  within  the  state,  the 
court  cannot  obtain  jurisdiction  of  tbe  defendant,  so  as  to  make  the  Judgment 
of  any  effect  against  blm.  Upon  this  question,  see,  also,  the  ease  u  AnAftr. 
Grady,  31  N.  W  Rep  477. 

Tbe  order  of  tbe  county  court  is  reversed,  and  the  cause  is  remanded,,  with 
directions  to  that  court  to  enter  an  order  setting  aside  all  the  proceedings  lo 
the  action,  exc^t  the  issuing  of  the  summons. 


CoNBAD  «.  HiLDBBBAMp  and  another. 

(Suprenu  Oomt      maeonabt.   October  11, 1S87.) 

KaaiiiGBHOB— Miami  or  Hobhb— Iimsuorioira. 

Plafotiff  brought  an  action  to  recover  damages  for  injariea  to  bli  horse.  The  erl- 
cleiiCA  tended  to  show  that  tba  bone  was  about  four  yean  old,  and  had  never  bean 
worked  in  a  collar,  and  was  io  good  condition  at  the  time  i4alnUff  hired  defend- 
ants to  pasture  it;  and  that  banng  got  tbe  distemper  and  while  sick,  the  defend* 
ania  had  worked  bimonaTOy  hot  di^r  In  aoollarbaraesBdrawinx  heavy  loads,  and 
that  when  returned  to  plalnuff  his  neek  was  lealdsd  and  iwoUvi,  hb  knees 
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imrKOd,  %ad  he  waa  In  a  Tery  poor  conditton  and  stlU  affected  by  the  dieteniper. 
HM,  ihe  inquiry  being  whether  the  iiutifT  '""J  caused  by  the  ac^raTations  of  the- 
dleeaae  through  the  neglect  and  misuse  of  defendants,  instructions  predicated  upOD' 
th«  theory  that  the  misuse  of  the  hone  caused  him  to  have  the  di8t«mper,  wen 
properly  refused. 

AfpeaX  from  Milwaukee  couoty  ooart. 

TAompmm  df  Df>rr,  for  respondent.   C.  M.  Blot,  for  appellants. 

Obtok,  J.  Th]B  action  was  brought  in  a  justice's  court  for  damages- to  a 
koTse  of  the  plaintiff  caused  hy  the  defendants  while  he  was  in  their  care  and 
keeping  as  bailees.  Tbe  main  facts  are  few.  About  the  sixteenth  day  <d 
June,  the  plaintiff  hired  the  defendants  to  pasture  bis  horse  of  about  four 
years  <dd.  In  the  mean  time,  tbe  horse  escaped  from  the  pasture  of  defend- 
ants with  one  of  their  own  horses,  and  they  hunted  bim  up  and  reclaimed  bim. 
In  tbe  mean  time,  also,  the  horse  had  a  distemper,  and  while  he  was  sick  tbe 
defendants  worked  him  with  another  horse,  in  a  collar  harness,  drawing  loads 
of  earth  or  sand.  *  The  horse  had  never  been  worked  much,  and  never  in  a 
collar,  and  the  heat  was  very  intense.  When  the  horse  was  finally  retarned. 
aboot  the  eighth  day  of  July,  to  tbe  plaintiff,  his  neck  bad  been  scalded  and 
was  very  much  swollen,  and  his  knees  were  bunched  and  enlarged,  and  be 
was  very  much  reduced  in  flesh,  and  was  still  affected  by  tbe  distemper,  and 
was  generally  in  a  very  poor  condition.  When  taken  to  pasture  he  was  sound,, 
and  in  good  health  and  condition,  and  was  of  tbe  value  of  about  9250.  « 

The  claim  of  the  plaintiff  was  that  bis  horse  had  been  much  injured  by  the 
defendants  by  their  working  him  as  they  did,  and  by  other  bad  treatment. 
The  jury  found  that  the  value  of  the  horse  had  been  lessened  by  said  bad 
teeatment  and  use  $125,  and  allowed  the  defendants  on  their  counter-d^m- 
$25  for  bunting  and  reclaiming  the  horse  after  he  had  so  escaped.  Tbe  printed 
ease  leaves  out  tbe  most  material  and  strongest  evidence  of  the  plaintiff,  and' 
argues  that  there  was  no  proof  that  the  d^endants  had  so  injured  and  dam- 
a^d  the  horse.  We  think  by  rwdingtbe  bill  of  exceptions  that  there  wassuffi- 
eUnt  evidence  of  such  injury  to  warrant  tbe  jury  In  finding  as  they  did.  The 
^>pdlant8  claim,  also,  that  the  court  ought  to  have  given  the  inBtrnotions  asked 
by  them.  These  oonsist  of  eight  sections  of  very  long  Instructions,  some  of 
tbem  paaaiiig  upon  the  effect  of  the  evidence,  and  none  of  them  very  api^ica- 
Me  to  tha  ease  proved.  These  special  requests  ^pear  in  the  printed  case;. 
wUto  the  very  full  instmctitHui  given  by  the  court  to  the  jury  do  not  appear 
there.  TtiiB  might  be  a  suflSclent  reason  for  tiiis  court  to  disregard'  this  as- 
rignment  of  enor.  But  we  have  taken  the  trouble  to  read  the  instructions 
fMind  in  the  bUI  of  exceptions*  as  well  as  the  evidence,  and  we  are  satisfied 
that  tbe  Instruotions  covered  the  whole  ease,  aiul  that  they  were  very  fair  to> 
tbe  defendants.  The  jury  found  that  the  horse  was  taken  8t<dk  while  in  the 
eaia  at  tbe  defendants,  and  when  he  was  so  taken  it  whs  ohservaUe  by  thran 
with  "pmpet  care,  and  that  it  was  not  proper  can  for  them  to  use  the  horse- 
as  they  while  sick,  and  that  such  use  and  exercise  aggravated  the  disease 
wftb  which  the  horse  was  afflicted,  and  that  he  was  dami^sed  thereby.  Includ- 
ing expnues.  $125.  The  learned  counsel  seems  to  have  mistaken  the  evi- 
denoe  and  finding  by  predicating  instructions  upon  the  theory  that  the  misuse 
vt  tbe  horse  oansed  mm  to  have  tbe  distemper.  There  was  no  such  evidence- 
or  special  verdict.  The  m^n  injury  was  thei aggravation  of  the  disease  by 
nogieet  and  misuse.  According  to  the  evidence  on  bebalf  of  the  plaintiff,  the 
bone  ms  Tory  badly  used  and  injured,  and  the  jury  was  jusUfiol  in  so  find- 
ing, and  tlie  amount  of  such  damage  stated  In  the  evidmce.  We  can  find  no 
powSUe  errw  in  the  record,  and  t£»  learn«d  oounsel  of  the  iqipellants  have- 
ailed  to  discover  any. 

The  Jiid^ent  of  the  county  oouxt  is  affirmed. 
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Hawkhiboh  «.  Habjuw. 

(6fcg)r«m«  Ciswrt  ^.  Wi$eoiuin.   Nomuber  1. 1887.) 

1.  Goimucn—WHAT  Coimrmrries— Lsttkbs. 

Uereiidant.  h&vinK  been  solicited  to  purchase  some  trees  of  plsintifT,  a  nnnerj- 
niaii  near  Miniiespulis,  wrote  the  plsintiff 's  agent,  April  2^  IMS.  Inquirinx  if  tlw 
trees  could  be  delivered  at  his  Ikrra  lo  Lisbon,  Dakota.  "  as  soon  as  possible."  l>e- 
fetitlaiit  passed  tliroiigh  MinneHpolis  May  8th,  and  while  there  wrote  plaintiff's 
agent  on  that  data  to  tlie  etfect  that  if  he  liad  not  shipped  the  trees  to  Lisbon,  to  do 
so  at  once.  These  two  letters  were  handed  plain  tin*  Saturday,  Ma^  t)th,  and  the 
trees  were  shipped  tlie  following  Mondsy.  Two  days  later  plaintitf  found  a  tele- 
gram in  his  post-otfice  box,  dated  May  lUh,  and  purporting  to  be  from  the  defends 
ant  at  Liitt>oD,  and  ordering  him  not  to  send  the  trees.  Hmd,  that  the  two  lettora 
taken  togetlier  constituted  a  contract  for  the  purcliase  of  (he  trees,  and  that  deimtd- 
ant  was  liable  thereon,  plaJntifF  baviog  used  due  diligenoe  in  filling  the  order. 

Si.  Fbadd',  Statotb  or — CoiiTRAcr  fob  Salk  or  Ooons— Mkhobahdiiii  Sioitkd  bt  Aobht. 
A  contract  for  the  sale  of  trees  of  tlie  value  of  $91.50  is  within  the  Wisconsin  stat- 
ute of  Itaads,  and  Is  Tuid  where  no  earnest-money  is  paid,  and  po  partial  delivery 
TDsde,  unless  "a  note  or  niemorandnm  of  such  contract  be  made  in  writing,  and 
be  subscribed  by  the  parties  to  be  charged  therewith ;"  bnt  an  order  by  letter  is  a 
BufBcient  "nieinoranauni,"  and  under  Her.  St.  22S27,  soeh  **sabsorip(ion"iuaj  ba 
made  by  an  agMit  of  the  buyer.* 

Appeal  from  oonntj  court.  Winnebago  county. 

This  action  was  brought  by  fiawklnson,  appellant,  In  jusdoa'a  court,  to  ro- 
<mTer  the  purchase  price  of  a  quantity  of  trees  alleged  to  have  been  sold  1^ 
the  plaintilT  to  tlie  defendant.  The  plaintiff  recovered  before  the  justice,  and 
the  defendant  appealed  to  the  county  court.  A  trial  in  tlie  latter  court  re- 
sulted in  a  Judgment  of  nonsuit,  from  which  the  plaintiff  appeals  to  this 
court.  The  material  facts  as  disclosed  by  the  testimony  given  on  the  trial  in 
the  county  court,  are  as  follows:  The  plaintiff  is  a  nursery-mHn  in  the  vicin- 
ity of  Minneapolis,  Minnesota;  the  defendant  resides  at  Oshkoah,  in  this  state, 
and  has  a  farm  In  Dakota,  but  in  the  transactions  out  of  which  this  action 
Arose,  one  Little  was  the  agent  of  the  plaintiff,  and  one  Chase  the  agent  of 
the  defendant.  Under  the  date  of  Oahkosh,  April  29,  1885,  Chase,  by  direc- 
tion of  defeiulant,  wrote  to  Little  as  follows:  "I  received  yours  of  the  22d, 
and  immedUtely  wrote  a  postal  to  Horace  Harmon,  [the  defendant]  but  be 
did  not  come  to  see  me  until  yesterday;  but  I  told  mm  you  wrote  me  that 
you  would  commence  to  deliver  last  Monday,  and  I  did  not  know  where  a  let- 
ter would  reach  you,  but  I  would  write  lo  Minneapolis.  *  *  *  He  says 
he  will  be  there  when  the  trees  arrive,  and  if  they  look  O.  K.  he  has  the 
money  to  pay  for  them  on  the  spot.  He  wants  13,5(H)  box-elders,  one  year 
old,  at  94  per  thousand,  and  18,500  soft  maple,  one  year  old,  at  $3  per  thou- 
sand. This  makes  in  all  27,000  trees — quite  a  little  order.  He  wants  them 
delivered  at  Lisbon,  Dakota,  as  soon  as  possible,  and  wants  you  to  write  to 
me  just  as  soon  as  you  get  this,  and  tell  me  if  you  can  do  it,  and  when  the 
trees  will  be  in  Lisbon;  for  he  is  going  there,  and  does  not  want  to  go  until 
about  the  time  the  trees  will  be  there. "  This  letter  was  signed  by  Chase.  It 
contained  other  matter,  but  the  above  extracts  therefrom  are  all  it  contained 
concerning  the  trees.  Under  date  of  Minneapolis,  May  8.  1885.  the  defend- 
ant wrote  to  Little  as  follows:  "I  stopped  over  here  on  my  way  out  to  Lis- 
bon,  to  see  if  you  had  shipped  my  trees.   £  presume  you  have  not.  Please 

■As  to  what  is  a  snfBcient  memorandum  of  a  contract  to  satisfy  the  statute  of  frauds, 
see  Love's  Ex'rs  v.  Welch,  (N.  C.)  2  S.  E.  Rep.  242;  Duherty  v.  Hill.  (Mass.)  11  N.  K. 
Rep.  fiSl :  Elliot  v.  Barrett,  (Mssk.)  10  y.  E.  Rep.  820,  and  note ;  HiKliam  v.  Uurri^,  (In  J.) 
S  N.  E.  Rep.  255;  HastinKS  v.  Weber,  (Massj  7  N.  E.  Rep.  MS ;  l''alrnonth  &  L.  T.  Co., 
V.  Shawhan,  (Ind.)  5  N.  E.  Rep.  408 ,  Welch  v.  Darling,  (Vt.)  7  Atl.  Rep.  547  ;  Dunn)  v. 
Rotberiiiel.  (Pa.)  3  Atl.  Rvp.  KOO;  Banks  v.  Mannfacturing  Co..  20  Fed.  Kep.667 :  War- 
dell  V.  Williams.  (Mich.)  28  N.  W.  Rep.  796;  Camp  v.  MTireman,  (Ky.)  2  &  W.  Sep. 
179:  Insurance  Co.  V.  Oliver.  (Ala.)  2  South.  Rep.  445;  Webster  v.  Brown,  (Mich.)  94 
IT.  W.  Rep. 076;  Sheley     Whitman,  (Mirh.)  84  N.  W.  Rep.  879. 
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send  them  once,  as  I  do  not  want  to  stay  oat  there  anj  longer  than  I  can 
paesibl;  help,  and  I  can't  do  anything  until  they  come.  Youra,  respectfully, 
H.  If.  Harhok."  The  trees  here  mentioned  are  those  specified  in  Ciiase'a 
Mter  of  April  29th.  Buth  the  above  letters  were  hnnded  to  the  plaintiff  by 
Ijttle  on  Satonl^,  May  9, 1885.  and  the  plaintiff  shlpp^jd  the  trees  to  Llabun. 
Dakota,  consigned  to  the  defendiint,  by  the  Northern  Pacific  Uailroad,  on 
Monday,  May  11, 1885.  a  little  after  noon.  He  also  took  the  usual  bill  of  lad- 
ing from  the  a^ent  of  the  railway  company,  and  about  the  same  time  sent  a 
bill  of  the  trees  to  Chase  at  CHhkosh.  The  testimony  tends  to  show  that  the 
trees  arrived  at  Lisbon,  mul  the  defendant  refused  to  accept  Ihem  because,  he 
elafnied,  tb^  came  too  late;  but  the  plaintiff  was  not  notified  ot  such  refusal 
until  two  or  three  weeks  afterwards.  The  pliUntiff  guarantied  tira  freight  on 
the  trees,  and  afterwards  paid  It  On  May  18th,  two  days  after  the  ship- 
ment, the  plaintiff  found  in  his  post-office  box  a  telegram,  diUed  May  lltli, 
signed  "H.  M.  Harmon,"  which  reads:  **Do  notsend  the  trees."  To  whom 
tms  tel^ram  was  addressed,  or  how  It  came  in  the  plaintiff's  box,  does  not 
a^>e«r.  It  was  not  there,  howevw,  on  Mi^  lltb.  On  the  above  testimony 
the  county  oonrt  nonsuited  the  i^Hlntiff. 
/oeftfon  (ft  Thompgoot  for  appellant.  Ftneh  <ft  Borbsr,  for  respondent. 

ItT<»i*  J.  Counsel  for  the  defendant  maintain  that  tlie  tratimony  fails  to 
shew  any  contract  for  the  snle  and  purchase  of  the  trees;  and  if  that  proposi- 
Uon  is  not  sustained,  and  it  be  held  that  a  oootract  In  form  was  so  made,  that 
such  contract  is  void,  under  the  statute  of  frauds. 

1.  Did  the  parties  enter  into  such  contract?  There  Is  some  apparent  ground 
for  the  argument  that  the  letter  uf  April  29,  1885.  was  a  letter  of  inquiry,  to 
ascertain  whether  the  trees  could  be  procured  of  the  plaintiff,  rather  than  an 
absolute  order  for  them.  But  the  two  letters,  of  April  29th  and  May  8th. 
must  be  read  together,  and,  b^ug  so  read,  there  can  be  no  doubt  but  that  they 
oouatitute  an  absolute  order  for  the  trees,  which  became  a  ^sontract  of  pur- 
chase and  sale  between  the  parties,  when  the  plaintiff  accepted  the  same  and 
ship{.ed  the  trees  as  directed.  In  the  letter  of  May  8th,  the  plaintiff,  or  what 
is  the  same  thing,  his  agent.  Little,  was  requested  to  send  the  trees  nt  once. 
It  must  be  held,  therefore,  that  a  contract  for  the  sale  and  purchase  of  the 
trees  was  closed,  at  least  In  form. 

2.  The  claim  that  such  contract  is  void  within  the  statute  of  frauds  cannot 
be  snccessfully  maintained.  The  point  made  against  t^e  validity  of  the  con- 
tract is  that  no  note  or  memorandum  thei'eof  was  made  In  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith,  liev.  St.  655.  §  2308.  The 
letter  of  April  29th  was  subscribed  by  Chase,  the  agent  of  the  defendant,  and 
that  of  May  8th  by  the  defendant  himself.  Section  2327,  Bev.  St..  provides 
that  "every  instrument  required  under  any  of  the  provisions  of  this  title 
(title  22)  to  be  subscribed  by  any  party,  may  be  subscribed  by  the  agent  of 
such  party  lawfully  authorized  thereto."  TbiH  section  is  applicable  to  the 
present  case.  We  conclude  that  the  contract  between  the  p:irties  is  nut  void 
under  the  statute  of  frauds.  It  follows  that  if  the  plaintiff  has  executed  the 
contract  on  his  part  he  is  entitled  to  recover.  No  question  is  made  but  that 
the  trees  shippnl  by  him  fullltled  the  requii-ements  of  the  contract,  as  to  de- 
scription, quidity,  and  quantity.  If,  therefore,  he  sliipped  them  witliin  a 
reasonable  time  after  he  received  the  oixler  therefor,  he  has  fulfilled  the  con- 
tract on  his  part.  The  testimony  tends  to  show  that  the  shipment  whs  made 
within  a  ressonable  time.  The  plaintiff  having  established  a  prima  /anie 
esse  by  the  testimoDy  which  he  introduced  on  the  trial,  it  was  error  to  non- 
suit him. 

The  judgment  of  the  county  court  must  be  reversed,  and  the  cause  will  be 
renuwded  for  a  new  trial. 
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HAmOH  «.  JQlOBBTAJBDI. 
(Aqhwm  Cburt      IFSnonifo.   KorantMr  1,  1887.) 

FOBLIO  RkCORM— RXOI9TBT  OF  DKBD* — RlGHT  TO  MaKB  PsiTATl  ABSTRACT  BOOKB. 

Uuder  Bev.  St.  Wis.  {  700,  any  person,  during  the  usual  hours  of  busioess  ofeaeh 
day,  In  a  proper  iiianner.  and  bypayinK  few,  when  allowed,  and  noder  the  raa8<Hi- 
able  enperTiilon  and  control  of  aach  offloer,  nuiiy  entw  the  offloe  of  the  reglater  of 
deeds,  and  ezauilne  the  records,  and  take  minatea,  notes,  and  ooptaa  of  books,  reo- 
ords.  and  instrumenia  therefrom,  to  make  a  art  of  absbraotbookB  Ibr  his  own  ose.* 
Okfos,  J.,  dissenting. 

Appeal  from  circuit  court.  Green  Lake  cottnty. 

Tbe  complaint  verified  February  4,  1887,  alleged,  in  effect,  that  the  plain- 
tiff was  elected  and  qualified  as  roister  of  deeds  of  Waasban  county;  ttiat  as 
auch  he  occupied  the  office  of  register  of  deeds  at  Wautoma  provided  by  th» 
oounty;  that,  December  1, 1886,  the  defendant,  without  his  ecmscnt,  took  and 
continued  to  hold  poasesaion  of  said  office,  and  occupied  a  t^bte^  and  books 
and  records  therein,  and  belonging  thereto,  and  ttireatened  to  omtinue  to  do 
so,  and  would  unless  restrained;  that  by  so  doing  the  defendant  swioualy  in- 
terfered with  the  plaintiff's  performaneeof  hisofflciai  duties;  that  the  defend- 
ant uses  such  books  to  sit  down  upon,  thereby  excluding  the  plaintiff  and  the 
public  therefrom;  that  In  doing  the  things  stated,  the  defendant  pretends  that 
he  is  preparing  an  abstract  of  titles  to  lands  in  said  oounty  from  the  records 
there^,  for  his  own  use;  tliatsuch  use  of  said  records  is  not  in  the  naoal  way 
of  taking  notes,  but  to  the  exclusion  of  the  plaintiff  and  the  public;  that  said 
office  is  a  rather  small  room,  only  large  enough  for  the  plaintiff  and  the  pub- 
lic, and  that  the  defendant's  occupancy  constitutes  a  nuisance;  tiiat  the  de- 
fendant utterly  refuses  to  desist,  though  often  requested;  that  the  plaintiff 
has  offered  the  defendant  the  reasonable  use  of  such  books.  records,and  office 
in  the  usual  way,  but  he  refuses  such  use,  and  persists  in  using  as  set  forth; 
wherefore,  betrays  an  injunction,  e^.  TJpon  that  complaint,  February  11, 
1887.  the  defendant  was  tempor^iy  restrained  from  doing  the  acts  men- 
tioned, during  the  pendency  of  the  action,  or  until  the  further  order  of  the 
court. 

The  verified  answer  of  the  defendant  denied  each  and  evrty  allegation,  and 
each  and  every  matter  and  thing  contained  In  the  complaint,  except  as  therein 
expressly  admitted  and  qualtfi^,  and  as  hereinafter,  in  effect,  stated.  Upon 
that  answer,  and  two  affidAvits  verified  March  12  and  14, 1887,  the  defendant 
moved  the  court,  March  18,  1887,  for  a  dissolution  of  said  injunction.  From 
suid  answer  and  affidavits,  and  two  affidavits  verified  March  16  and  19, 1887, 
used  in  opposition  to  said  motion,  it  appears,  in  effect,  that  the  defendant  was 
a  lawyer  residing  at  Berlin;  that,  being  desirous  of  preparing  an  abstract  of 
the  title  to  lands  in  the  eastei'n  portion  of  Waushara  oounty  for  the  purpose 
of  opening  and  keeping  an  abstract  office  at  Berlin,  he  went  to  the  register's 
office  in  the  custody  of  the  plaintiff,  about  December  1. 1886,  and  took  notes, 
minutes,  and  copies  from  the  books  and  records  therein,  with  the  consent  or 
acquiesf^nce  of  the  plaintiff,  from  day  to  day.  until  December  11,  1886,  when 
the  plaintiff  informed  him  that  he  had  no  right  to  usesnch  books  and  records 
for  the  purpose  of  making  such  abstract,  and  then  forbade  him  the  further  use 
of  the  same;  that,  December  20,  1886,  the  defendant  made  a  formal  demand 
for  the  use  of  such  books  and  records  for  the  purposes  aforesaid;  ttiat  tbe 
plaintiff  then  gave  him  access  to  said  books  and  records  until  December  25, 
1886;  that,  about  February  3,  1887,  the  plaintiff  renewed  bia  work  of  taking 
such  notes,  minutes,  and  oopiea,  and  tbe  pIidDtifl  fumlabed  the  same,  but  In- 

'  As  to  the  right  to  examine  the  public  renords  and  take  copies  thereof  for  the  pui^ 
pose  of  making  a  aet  of  abstract  hooka,  see  Bute  v.  Kachac,  (Hinn.)  ante,  7. 
and  note. 
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sisted  tb»t  the  defiBiidimt  had  no  right  thereto,  and  that  he  should  atop  him 
wbanerer  he  got  xeadj  to  do  ao;  that  he  did  not  want  the  defendant  therefor 
that  purpose,  as  be  was  in  the  waj;  that  the  defendant  chdmed  the  right  to 
be  there  ftor  the  purpoee  named;  that  the  plaintiff  acqoiesced  in  his  being 
there,  and  his  oontinning  such  worlc,  nnUI  Felnroaiy  11, 1887,  when  the  snm- 
mons,  complaint,  and  injunctional  order  were  served  upon  hbn;  that  the  dft< 
fendant  never  at  saj  time  interfered  with,  or  in  any  way  obatru^ed,  the  idain- 
tifl  in  the  performance  of  his  duUea  as  such  register,  nor  with  Uie  onrrent 
bosSneas  of  the  office,  nor  the  business  of  the  public  with  said  office;  that  de- 
fendant at  all  times  surrendered  and  gave  np  any  books  wheuever  requested 
bj  the  plaintiff,  and  obeyed  oTeiy  request  and  direction  of  the  plaintiff.  Upon 
-the  hearing  of  the  motion,  and  upon  Marob  23,  1887,  the' court  ordered  that 
«aid  injunctional  order  be,  and  the  same  was  thereby  dissolved,  vaoated,  and 
aet  aside.   From  Uiat  otd<ar  the  plaintiff  brings  Oils  ai^eaL 

CatB,  Joru9  dt  Sanborn,  for  appellant.  0m},  D.  Waring  and  B.  L»  D,  Portert 
tat  leapondMit. 

Casbodat,  J.  It  is  urged  by  coonsel  for  the  plaintiff  that  it  was  an  abuse 
■of  discretion  to  dissolve  the  preliminary  injundilon.  He  contends  that  the 
lyfiA  to  inspect  and  copy  public  records  is  confined  to  those  having  some  in- 
terest in  the  particular  record  sought  to  be  Inspected  or  copied,  and  does  not 
extend  to  one  seeking  to  do  so  from  mere  curiosity,  or  toi  his  own  private 
gain.  Such  seems  to  be  substHntlally  the  rule  at  common  law.  1  Greenl. 
Ev.  §g  473-475.  It  is  claimed  that  the  same  role  should  be  applied  underour 
statutes.  In  support  of  such  contention  oounsel  rely  upon  Bwk  v.  CoUimt 
51  Ga.  391;  Bean  v.  People,  7  Colo.  300,  2  Pac.  Bep.  909;  Brewer  v.  Wateon, 
71  Ala.  299;  Bandalph  v.  8taU,  2  South.  Uep.  714;  Webber  v.  TowiHey,  43 
Mich.  534,  5  X.  W^.  Bep.  971.  To  fully  apprechite  the  slgciflcanee  of  these 
decisions,  as  authority  here,  it  becomes  necessary  to  carefully  note  the  stat- 
utes, and  drcamstances  under  which  they  were  respectlv^y  mode,  as  com- 
pared with  those  here  involved. 

In  the  Georgia  cose,  the  complainant  insisted  upon  the  right  to  make  ab- 
stracts from  buoka  of  records  "  without  the  payment  of  any  fees"  under  stat- 
ntes,  which,  as  construed  by  the  court,  entitled  the  offioer  in  charge  of  such 
records  to  exact  fees.  The  court  merely  held  that  the  complainant  could  not 
exercise  such  right  without  the  payment  of  fees. 

The  Colorado  case  was  under  a  statute  requiring  the  recorder  to  keep  his 
office  "open  during  the  usual  business  hours,  •  •  «  and  that  all  books 
and  papers  required  to  be  kept  In  bis  office  shall  be  open  for  the  examination 
at  any  person."  But  the  stetate  of  that  state  also  made  it  the  duty  of  the 
.several  clerks  and  recorders  "to  make  and  furnish,  upon  application  there- 
for, abstracts  of  deetU,**  etc.,*'to  any  person  who  shall  make  application  there- 
for, and  shall  pap  or  tender  the  fees  provided  by  law."  Sub.  584,  Gen.  St. 
Colo.  268.  That  case  was  based  upon  staiutee  making  such  fees  appurtenant 
to  the  office  of  the  custodian  of  such  records.  Under  such  circumstances  it 
was  held  that  the  recorder  was  "not  compellable,  by  mandamus,  to  allow  ab- 
stract makers  to  use  his  office  and  the  county  records  for  the  purpose  of  ab- 
Btracttng  the  entire  records  of  the  land  titles  of  the  county  for  sale. "  To  hold 
otherwise  would  have  been,  in  effect,  to  hold  that  such  recorder  was  compel- 
lable, by  mandatMUt  to  aid  in  building  up  a  rival  establishment  which  would 
necessarily  reduce  the  emoluments  of  his  office,  and  without  any  statute  in 
texms  requiring  him  to  do  so.  By  section  762,  Bev.  St.  o.  353,  Laws  1864,  and 
chapter  Laws  1867,  a  register  in  this  state  was  required  to  keep  a  tract 
index  in  such  counties  aa  had  already  kept  one,  and  In  such  other  counties  as 
the  board  of  supervisors  thereof  should  thereafter  order  one  to  be  kept.  That 
section  was  sabseqnently  amended  so  as  to  authorize  the  discontinuance  of 
sndi  index,  and  to  ke^  and  maintain,  in  place  thereoti  "a  complete  abstrud 
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of  title  to  the  real  estate  of  such  county."  Chapter  149,  Laws  1881.  Bnt 
tliere  is  nothing  in  this  record  indicating  that  Waushara  county  had  adopted 
eittier  system;  nor  that  it  is  theduty  of  the  register  thereof  to  make  abstracts; 
much  less  that  the  fees  for  mailing  abstmcts  are  Hppurtenant  to  his  nffioe. 

Tlie  earlier  Alabama  case  cited  was  an  action  against  the  state  auditor  to  . 
recover  damages  alleged  to  liave  been  suffered  by  reason  of  the  refusal  of  such 
auditor  to  allow  him  access  to,  and  inspection  of.  certain  public  records  t}e- 
longing  to  his  office.  The  decision  was  placed  apon  the  rule  at  oooimuu  law; 
and  there  does  not  appear  to  hare  been  any  statute  in  the  state  purporting  to 
give  the  rigtit  demanded. 

The  Michigan  case  cited  was  an  application  for  a  mandamtu  to  compel  tlie 
register  of  deeds  to  permit  tlie  relators  to  inspect,  or  copy,  or  abstract  the  pub- 
lic records  in  his  ofllce,  subject  to  reasonable  rules  and  regulations  as  to  time, 
facilities,  etc.  The  opinion  of  the  court  is  devoted  principally  to  the  rule  at 
common  law,  In  such  cases;  and  it  was  held  that  "tliere  is  no  common-law 
right  to  make  copies  or  abstracts  of  public  recoi-ds  for  speculative  purposes, 
as  for  the  compilation  of  a  set  of  abstract  books  for  selling  abstracts  of  title." 
In  reference  to  the  statute  in  that  state,  the  court  said:  "The  language  of  the 
act  referred  to  does  not  in  clear  and  unmistakable  terms  include  a  case  like 
the  present,  and  such  a  one  should  not  be  conftrred  by  construcUon.  The 
object  of  the  act  was  to  enable  persons  having  occasion  to  make  examination 
of  tlte  records  '/br  any  laiqful  purpose, '  and.  what  would  be,  we  have  already 
indicated,  to  have  suitable  fadJities.therefor,"  etc-  The  words  "for  any  law- 
ful purpose"  were  taken  from  the  statute,  and  were  there  manifestly  con- 
strued to  mean  any  lawful  purpose  as  understood  at  common  law.  In  Dia- 
mond  Match  Co.  v.  Powers,  51  Mich.  145,  16  X.  W.  Hep.  314,  an  applica- 
tion for  a  mandamtu  was  made  for  substantially  the  same  purpose  as  in  the 
other  case,  and  was  denied  on  the  ground  that  "the  remedy  by  mandamn» 
contemplates  the  necessity  of  indicating  the  precise  thing  to  be  done;  it  is 
not  adapted  to  cases  calling  for  continued  action,  varying  according  to  cir- 
cumstances." In  the  opinion  by  Orates,  C.  J.,  no  reference  is  made  to  tho 
case  in  43  Mich.  534,  5  N.  W.  Bep.  971.  supra,  although  it  was  decided  only 
three  years  before. 

The  recent  Alabama  case  cited  was  an  application  for  a  mandamtu,  re- 
quiring the  judge  of  probate  to  permit  the  examination  and  abstract  of  the 
records  in  his  office,  when  not  in  use  by  him;  and  was  made  under  a  statute 
declaring  that  "the  records  of  the  Judge  of  probate^s  office  must  be  free  for 
the  examination  of  all  persons,  when  not  in  use  by  liim."  Section  698.  Code 
Ala.  1876.  The  court,  following  the  earlier  case,  and  the  Michigan  case  cited, 
held,  in  effect,  that,  notwithstanding  the  statute,  "attorneys  at  law,  who  are 
engaged  in  loaning  money,  are  not  entitled  to  have  access  to  the  records  for 
the  purpose  of  making  abstracts  of  all  the  titles  to  real  estate  in  the  county,  to 
enable  them  in  future  transactions  tof  urnish  abstmcts  promptly  as  required." 

In  People  v.  RicTiarda,  99  N.  Y  623, 1  JJ.  E.  Bep.  258,  an  application  was 
made  for  a  mandamus  to  compel  the  register  of  deeds  to  allow  more  than 
"three men,"  employed  by  the  relator,  to  make  abstracts  in  the  office  at  the 
same  time,  under  a  statute  which  made  the  register  "custodian  of  all  the  books 
and  records  in  his  office."  and  provided  that  such  records  sliall  "at  all  proper 
times  be  open  for  the  inspection  of  any  person  paying  the  fees  allowed  by 
law;"  and  although  the  court  were  unable  to  hold  that  the  mandamuB  was 
"improperly  refused,**  yet  tlie  rule  was  declared  thus:  "These  records  are, 
tlierefore,  public  records  which  every  person  has  the  right  to  inspect,  examine, 
and  copy,  at  all  reasonable  times,  in  a  proper  way,  and  the  register  cannot 
deny  access  to  his  office  or  to  the  books,  for  such  purposes,  to  any  person  com- 
ing there  at  a  proper  time*  and  in  an  orderly  manner.  But  he  must  necessap 
rily  Iiave  control  of  his  office  and  of  Uin  records,  and  must  have  some  discre- 
tion to  exercise  as  to  the  manner  in  which  persons  desiring  to  insped;,  exam- 
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ine,  and  oop;  tiM  records  exercise  their  rights.  He  must  trsnsiiot  the 
current  bnsineM  of  the  office,  and  allow  all  persona  reaaonabje  facilities  to 
exercise  their  rights  in  the  office."  That  case  was  followed  in  a  ftimilar  ease, 
and  nndor  a  similar  statute  in  Ptople  t.  Heillg,  88  Hun,  438.  See  ffatoe§  t. 
White,  66  Ua  805;  O'Hara  t.  King,  52  liL  803. 

The  statute  of  this  state  deoUres  tliat  "ereiy  *  *  *  .  twister  of  deeds 
*  *  *  shall  keep  his  office  •  •  •  openduringtheusnalbusinesshours 
of  each  day,  *  *  *  and  with  proper  care,  shall  open  to  the  examimdion 
of  ttH]fpenon  all  books  and  papers  required  to  be  kept  in  his  office,  and  per- 
mit any  person  so  examining  to  take  notes  and  Of^lee  ot  such  boito,  records, 
or  papers,  or  minutes  therefrom;  and  U  any  such  office  shall  neglect  or  re- 
fuse to  eomplj  with  any  of  the  provisions  of  this  secUon,  he  shall  forfeit  five 
dollars  tor  each  day  sw^  non<«ompliance  shall  continue."  Section  7Q0,  Bev. 
St.  This  language,  literally  c<mstrued,ontain]y  includes  the  defendant.  The 
words  **a&y  person,"  when  so  construed,  are  distributive,  and  Include  evocy 
person.  By  what  authority,  then,  are  we  to  constrae  Uiese  words  as  only  ap> 
plicatde  to  a  psTtiftular  dau  at  persons,  as,  for  instance,  those  mly  who  are 
intereated  in  the  particular  piece  of  land,  the  record  of  which  is  sought  to  be 
inspected  or  oc^ed?  If  so,  how  is  the  fact  of  such  interest  to  be  determined 
— by  tlie  applicant,  or  by  the  register?  Is  the  register  to  accept,  without 
question,  the  statement  of  the  appUcant,  or  may  he  require  other  evidence? 
Of  course,  every  statute  is  to  be  construed  with  reference  to  its  object  and 
subject-matter;  and  in  that  way,  it  frequently  occurs  tlint  general  words  are 
limited  in  their  operation.  Wilb.  St.  173-177.  Here  the  subject-matter  Is 
the  examination  (k  the  public  books  and  records  in  the  raster's  office,  and 
the  taking  of  notes,  minutes,  and  copies  therefrom;  and  the  statute  requires 
the  roister  under  a  penalty,  to  "permit  any  person"  to  so  examine  and  take 
notes,  mtotites.  and  copies.  Under  such  a  statute  can  we  say  Uiat  when  a 
respectable  person,  in  a  respectful  manner,  applies  to  the  register  to  make 
such  examination,  etc.,  he  Is  to  be  excluded,  merely  because  he  does  not  be- 
long to  some  class  of  persons  unnamed  and  undefined  in  the  statute;  or  if  per- 
mission is  given,  is  his  examination  to  be  conUned  to  lands  in  which  he  or  his 
clients  haveapresent  pecnnlary  interest?  As  bearing  upon  the  construction, 
of  language  thus  sweeping  and  imperative,  we  venture  a  few  citations.  Ii>. 
Shwffts  V.  Croumimhield,  4  Wheat.  204.  Mabshall,  C.  J.,  said:  "It  woulil 
be  dangerous  in  the  extreme  to  infer  from  extrinsic  circumstances  that  a  0iist> 
for  which  the  words  of  an  instrument  expressly  provide  shall  t>e  exempted 
from  its  operation.  *  *  *  If ,  in  any  case,  the  plain  meaning  of  a  provia- 
ion,  not  contradicted  by  any  other  provision  in  the  same  instrument,  is  to  be  - 
disr^arded,  because  we  believe  the  framers  of  that  instrument  could  not  in- 
tend what  they  say,  it  must  be  one  in  which  the  absurdity  and  injustice  of 
applying  the  provisions  to  the  case  would  be  so  monstrous  that  all  mankindj 
without  hesitation  unite  in  rejecting  the  application. "  In  Oibbona  v.  Ogden,, 
9  Wheat.  217,  the  same  chief  justice,  speaking  for  the  court,  said:  "If  the 
power  reside  In  congress,  as  a  portion  of  the  general  grant  to  regulate  com- 
merce, then  acta  applying  that  power  to  vessels  generally  must  be  construed 
as  comprehending  all  vesseU.  If  none  appear  to  be  excluded  by  the  language 
of  the  act,  none  can  be  excluded  by  oorutruction. "  In  the  language  of  Dixon. 
C.  J.,  in  ffarrington  v.  Smith,  28  Wis.  60:  ''General  words  in  a  statute 
must  receive  a  general  construction,  unless  there  be  sometliing  in  it  to  re- 
strain them,  or,  as  it  is  otherwise  frequently  expressed,  if  there  be  no  ex- 
press exception."  To  the  same  effect.  Laughter  v.  Seela,  59  Tex.  186.  In 
BvereU  v.  WeOe,  2  Scott,  531,  Tindal.  C.  J.,  said:  "It  is  the  duty  of  all 
courts  to  confine  themselves  to  the  words  of  the  legislature,  nothing  adding 
thereto,  nothing  diminishing. "  Of  course  he  referred  to  statutes  in  which 
the  language  was  plain  and  unambiguous.  In  the  same  opinion,  he  said,  in 
effect^  we  have  no  authority  for  **importing  into  the  act  a  oonditlou  which  we 
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do  not  And  there."  Substantially  the  same  langn^  hns  been  used  by  thia 
court  in  the  case  above  cited,  and  othen.  Comatoek  r.  Bechiel,  63  Wis.  661» 
24  N.  W.  Bep.  465.  Even  the  maxim  that  penal  statutes  are  to  be  strictly 
construed  "is  not  to  be  bo  applied  as  to  narrow  the  words  of  the  statute  to  the 
exclusion  of  cases  wliich  those  words  in  their  ordinary  acceplation.  or  in  that 
flense  in  which  the  legislature  bad  obviously  used  them,  would  comprehend." 
U.  8.  V.  WUtberffer,  5  Wheat,  95-  In  re  Coy,  31  Fed.  Rep.  800,  per  Harlan. 
J.  In  so  far  as  the  Alabama  and  Michigan  courts  may  have  indicated  that  a 
fltattite  giving  ceitain  enumerated  rights  respecting  records  to  "any  person" 
is  a  mwe  confirmation  of  a  rule  at  common  law,  giving  similar  rights  to  only 
a  particular  class  of  persons,  we  must  decline  to  follow  them.  On  the  con- 
trary, we  mnst  hold  that  our  statute  in  question  extends  such  right  of  exam- 
ination, etc.,  to  **any  person,"  applying  to  such  custodian  of  public  records 
In  a  proper  manner,  subject,  however,  to  the  payment  of  fees  when  allowed, 
and  such  reasonable  supervision  and  control  by  such  officer  as  are  essential  to 
the  convenient  performanceof  bisduties,  and  the  current  business  of  thepub- 
lic.  It  may  be  that  some  more  definite  regulations  should  be  made  fn  sncfa 
matters*  but  that  is  a  question  for  the  legislature,  and  not  for  us. 
The  order  of  the  circuit  court  is  affirmed. 

Obton,  J.^  dissents. 


Hankinb  v.  Bookfobd  Ihs.  Go.  of  Boosfobd,  III. 

(g»^preme  Cbwrt  iff  Witamsin.   Kovember  1, 1887.) 

iRnTBANCE — Rtipdlatioh  agaikst  Incuvbbaitceb— Waives  bt  Local  Aoseit. 

A  policy  of  insurance  was  iadued  upon  property  upon  wlifch  ther«  was  a  mort- 
gage,  and  contained  a  stipulation  thattbepropertyinsuredabnuldnot  be  mortgaged 
«rlncuniber{>d  in  any  way,  except  by  ttie  written  consent  of  tbe  secretary  of  the 
insurance  company.  Subsequently  the  existing  mortgage  was  paid  otf,  and  a  new 
■one  given  to  a  dilferent  mortgagee,  without  first  obtaining  the  consent  of  the  insur- 
ance company,  as  provided  In  tlie  policy,  the  local  agent  of  the  company  agreeing 
4o  waive  the  condition  prohibiting  such  mortgage.  In  ao  action  apon  the  policy, 
JieJd,  that  the  attempted  waiver  by  the  local  agent  is  a  nullity.^ 

Appeal  from  circuit  court,  Richland  county. 

This  action  is  upon  a  policy  of  insurance  issued  by  the  defendant  to  the 
plaintiff.  J une  10,  1885,  wherein  and  whereby  the  defendant,  in  effect,  agreed 
to  make  good  all  such  immediate  loss  or  damage  as  might  be  sustained  by  the 
plaintiff  by  fire  and  lightning  to  the  building  and  property  therein  specified, 
not  exceeding  the  sum  insured,  from  June  10,  1885,  to  June  10, 1890.  and 
containing  this  clause:  "Loss,  if  any,  payable  to  Mrs.  Bmma  Pease,  as  her 
interest  may  appear,  as  mortg^ee;"  and  also  a  clause  to  the  effect  that  if 
any  of  the  property  thereby  insured  should  thereafter  become  mortgaged,  or 
in  any  manner  incumbered,  "without  the  consent  of  the  secretary  in  writ- 
ing," then  and  in  every  such  case  said  policy  shall  become  void.  The  policy 
also  contained  this  clause:  "It  is  expressly  provided  that  no  officer,  agent,  or 
employe,  or  any  person  or  persons,  except  the  secretary,  in  writing,  can  in 
any  manner  WHive  either  or  any  of  the  conditions  of  this  policy,  which  ia 
made  and  accepted  upon  tbe  above  express  conditions."  The  Pease  mort- 
gage appears  to  have  been  paid  and  discharged  July  14,  1885.  October  8. 
1886,  the  building  so  insured  was,  without  the  fault  of  the  plaintiff,  totally 
<ieetroyed  by  fire.  This  action  was  commenced  February  28,  1887.  Among 
the  defenses  relied  upon  is  that  March  24, 1886,  and  contrary  to  a  clause  of  tbe 
policy  above  mentioned,  and  without  any  such  waiver  thereof,  the  plaintiff  and 
his  wife  executed  and  delivered  to  one  James  amortgiweuponthepiemisesta- 
sured,  to  secure  the  payment  of  the  sum  of  •62.60;  which  mortgage  was  there- 

■See  note  at  end  of  case. 
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upon  duly  recorded,  and  continued  to  be  a  valid  and  subsisting  lien  and  in- 
cumbrance upon  said  premises  insured  from  the  date  thereof,  until  lung  after 
the  said  building  had  been  consumed  bj  Hre.  and  the  losa  of  the  plaintiff 
tliereby  incurred.  A  motion  for  a  nonsuit  having  been  overruled,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  and  from  the  judgment  entered 
thereon  tlie  defendant  brings  this  appeal. 
L.  H.  Bancroft,  for  respondent,    if.  W.  Chj/rioipeth,  for  appellant. 

Gassodat,  J.  The  mere  fact  that  the  mortgage  to  Pease,  mentioned  in  the 
policy,  had  been  paid  and  discharged,  did  not  autliorize  the  plaintiff  to  place 
another  mortgage  running  to  a  different  party  upon  the  premises  insured,  in 
violation  of  the  conditions  of  the  policy  above  mentioned.  Such  conditions  in 
policies  "are  to  secnre  risks  in  which  there  shall  be  no  motive  fur  intentional 
or  dislionest  loss."  Redman  v.  Inaurance  Co.,  61  Wis.  301, 8  N.  W.  Kep.  226. 
True,  the  mortgage  here  is  small,  but  to  hold  that  the  plaintiff  had  the  right 
to  put  it  upon  the  premises  in  contravention  of  the  agreement,  without  jeop- 
ardizing the  risk,  would  be  to  establish  a  rule  which  would  authorize  a  large 
mortgage  with  the  same  impunity.  The  question  was  submitted  to  the  jury 
whrther  the  plaintiff  procured  the  consent  of  the  local  agent  to  the  placing  aC 
that  mortgage  upon  the  premises,  with  the  instruction  that,  if  lie  did,  it 
"would  be  a  waiver  of  the  ccwnpany  of  this  special  clause  in  the  policy."  The 
jury  necessarily  found  that  the  plaintiff  did  procure  such  consent,  and  hence 
that  there  was  such  waiver.  It  is  urged  tliat  a  local  agent  for  an  insurance 
company  is  an  agent  for  such  company  for  all  purposes,  under  section  1977, 
Rev.  St.  Expressions  may  be  found,  when  not  limited  by  the  facts  of  tlie 
particular  case  being  considered,  authorizing  such  an  inference.  But  the 
authority  of  a  decision  is  necessarily  limited  to  tlie  points  decided.  True,  that 
section  declares  that  "whoever"  does  one  of  the  several  things  tlierein  men- 
tioned, "shall  be  held  an  agent  of  such  corporation  to  all  intents  and  pur- 
poses;" but  such  agency,  after  all,  is  limited  to  the  act  of  the  paiticular  per- 
son in  doing  one  or  more  of  the  things  thus  speciUcally  designated.  In  that 
sense  "the  word  agent,  whenever  used"  in  chapter  89,  Rev.  St.,  is  to  "be  con- 
strued to  include  all  such  persons."  Id.  In  other  words,  whenever  an  in- 
surance company  authorizes  any  person  to  do  anyone  of  the  things  thus  speci- 
fied, it  cannot  disclaim  the  agency  of  such  person  in  the  doing  of  iinything 
necessarily  implied  in  the  specitic  act  thus  authorized.  Thus  it  has  been  fre- 
quently held,  by  this  and  other  courts,  in  effect,  that  where  a  person  was  au- 
thorized by  an  insurance  company  to  make  a  contract  of  insurance,  he  thereby 
had  implied  authority  in  doing  so  to  waive  stipulations  as  to  the  condition 
of  the  property,  or  other  facts  t?tm  existing;  and  It  may  be  as  to  subsequent 
conditions,  if  such  waiver  is  made  at  the  tlmeof  effecting  the  insurance.  But 
those  cases  have  no  bearing  upon  the  question  herepreseoted.  Thiscontract 
of  insurance  was  completed  in  all  of  its  terms,  and  binding  upon  both  parties, 
June  10.  1885.  The  plaintiff  accepted  it  with  all  its  conditions  and  limita- 
tions. In  the  absence  of  any  fraud  or  mistime,  he  was,  on  general  principles, 
conclusively  presumed  to  know  Its  contents.  Herbst  v.  .^mw.  65  Wis.  821, 
26  X  W.  Bep.  751 ;  Brown  v.  Iruuranee  Co,,  59  N.  H.  298.  Thus  It  appears 
Uwt  the  poIiiEy  was  "made  and  accepted"  by  the  plaintiff  with  knowledge  in 
law  of  its  oontento,  "upon  the  above  express  conditions,'*  to  the  effect  that 
no  local  agenU  at  least,  "can  in  any  manner  waive  either  or  anp  of  the  -con- 
ditions of  this  policy.**  With  this  policy  in  his  possession,  and  morethan  nine 
iQonttM  after  the  contract  of  insurance  had  been  thus  completed,  the  plaintiff, 
according  to  bis  testimony,  requested  the  local  agent  to  allow  him  permisdon, 
notwithstanding  the  conditions  of  the  policy,  to  phu»  the  mortgage  upon  the 
premises,  and  claims  that  such  agent  answered:  "It  Is  all  right;  goahead  and 
make  out  the  contract. "  In  other  words,  it  is  claimed  that,  notwithstand- 
ing the  conditions  and  limitations  In  the  policy,  it  was,  nevertheless,  com- 
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petent  for  the  local  agent,  without  tlie  knowledge  or  consent  of  the  defendant, 
or  any  of  its  general  officers,  and  without  any  consideration,  and  by  mere 
words,  to  essentially  change  and  modify  the  contract  which  had  already  been 
completed  and  binding  upon  the  parties  for  more  tlian  nine  months.  Cer- 
tainly, no  such  alteration  of  an  existing  contract,  without  the  knowledge  or 
consent  of  one  of  the  parties  to  it,  in  any  oilier  business,  would  be  permitted. 
We  must  hold  that  when  the  assu  red  lias  accepted  a  policy  containing  a  clause 
prohibiting  the  waiver  of  any  of  its  provisions  by  the  local  agent,  he  is  bound 
by  such  inhibition,  and  that  any  subsequently  attempted  waiver,  merely  by 
virtue  of  such  agency,  is  a  nullity.  This  projtosition  seems  to  be  support^  by 
tlie  weight  as  well  ua  tbe  It^ic  of  the  adjudicated  cases,  iferserau  v  Inmr- 
anoe  Co.,  66  Y.  274;  MaiDiu  v.  Imuratice  Co.,  85  N.  Y.  278,  39  Amer. 
Rep.  657;  O'Heilly  v.  Corporation  qf  L.  Asmr.,  101  N.  Y.  575,  6  N.  E.  Rep. 
668;  KyU  v.  Assurance  Co.,  144  Mass.  43, 10  X.  E.  Rep.  518;  JfeTntyre  v.  In- 
surance Co.,  52  Mich.  188,  17  N.  W  Rep.  781;  Cleatiers  y.  Insurance  Co., 
82  N.  W.  Bep.  660;  Sowlin  v.  Tnsurafioe  Co.,  31  X.  W.  Rep.  859  ;  8huggart 
T.  Intttranoe  Co.,  55  Cal.  408;  Bnos  v.  Insurance  Co.,  67  Cal.  621.  8  Fac. 
Rep.  379;  Leonard  t  Inmranee  Co.,  97  Ind.  299;  Insurance  Co.  r.  Halz- 
grafe,  53  HI.  516;  Insurance  Co.  t.  Weiss,  106  Pa.  St.  20;  Insurance  Co.  v. 
Insurance  Co.,  100  Pa.  St.  137.  Some  of  these  cases  go  much  further  in  favor 
of  the  Insurance  company  than  tbe  proposition  stated.  By  citing  them,  we 
are  not  to  be  i^gaided  as  oommitting  oiuselves  to  anytbtog  extraneous  to  Uie 
question  here  InvolTed  and  decided. 

The  judgment  of  the  eirenit  coatt  is  reversed,  and  the  cause  Is  reman<led 
for  a  new  trial. 

NOTE. 

iHBtTRAHCK  AoiHTS— PowKSs  OF.  A  provlnion  Id  bu  insurance  policy  that  the  agents 
of  the  company  shftll  not  have  aathority  to  modify  any  of  the  conaitlona  of  the  contract, 
or  to  waiveforfeitureo,  or  aiiv  other  limitation  upon  the  powers  of  theageiitezpresaed  in 
tbe  policy,  is  binding  upon  the  insured.  Cleaverv  InanranceCo.,  fMicb.)  32  N.  W.  Rep. 
660;  ClevengerT.InsurantieGo.,(Dak.)8N.W.fiep.8I8.  Butthecompanymay wafvea 
forfeiture  or  stipulation  as  to  the  powera  of  its  agent  by  its  methods  in  dealing  with  him. 
Insurance  Co.  v.  Block,  (Pa.)  1  Atl.  Bep.  623.  And  the  fact  that  the  compauy  has  sane 
tioned  a  departure  from  the  terms  of  the  policy  in  this  respect  may  be  shown  by  i>arol. 
Clevenger  v.  Insurance  Co.,  tupra.  Where  a  policy  prescribes  the  manner  In  whicli  tbe 
conditions  contained  in  it  may  be  waive<L  as  by  indorsement  upon  the  policy,  the  local 
agent  can  waive  the  conditions  in  no  other  way.  Bnos  v.  Insurance  Co.,  (Cai.)  8  Pac. 
Rep.  879.  And  in  Masmiduueat,  an  agent  having  the  fallest  authority  cannot.  Kyte  v. 
Union  Assur.  Co..  10  N.  £.  Rep.  618.  But  in  Wuconnti,  where  a  policy  was  iasueii 
containing  a  condition  that  no  additional  insurance  should  be  taken  without  the  con- 
sent of  the  secretary  of  the  company  indorsed  on  the  policy,  the  court  held  that  the 
consent  of  a  general  agent  to  further  insurance  was  a  waiver  of  sooh  stipulation,  in- 
surance Co.  V  Qallatin,  3  N.  W.  Hep.  772.  An  ^eot  who  is  only  auihorixed  to  receive 
applications,  and  to  collect  and  transmit  premiums,  cannot  even  ((rant  an  extension  of 
time  for  the  payment  of  the  premium.  Critohett  v.  Insurance  Co.,  (Iowa,)  6  N.  W. 
Rep.  M3.  Nor  has  an  agent,  wno  is  merely  authorized  to  deliver  a  policy  and  receive 
the  premiums  therefor,  power  to  alter  a  contract  of  insurance  so  as  to  make  it  payable 
to  one  other  than  the  aaeured.   Bank  v.  Insnranoe  Co.,  (Tenn.)  1  8.  W  Rep.  689. 

Bot  in  the  absence  of  any  provisions  to  the  contrary,  an  insurance  agent  may  modify 
or  alt<^ti)er  waive  the  conditions  of  the  policy.  Schoener  v.  Insuranoe  Co.,  (Wis.)  7 
N.W.Bep.&44;  SilTerbeig  v.  Insurance  Co.,  (Cal.)  7  Pac.  R^.  88,  Alexander  v.  Insur- 
ance  Co.,  (Wis.)  30  N.  W.  Rep.  727.  As  to  the  power  of  an  agent  to  waive  a  oondition  in 
the  policy  that  it  shall  not  be  binding  until  the  actual  payment  of  the  premium,  or  to 
waive  a  forfeiture  occurring  by  reason  of  the  failure  to  pay  any  of  tbe  premiums  at  tbe 
stated  times,  see  O'Brien  v.  Insurance  Co.,  22  Fed.  Rep.  606;  Wagon  Co.  v.  Insnrance 
Co.,  20  Fed.  Rep.  282 ;  Tennant  T.  InsuiandS  GOq  81  Fed.  B«o.  A22:  Cohen  T.  Insurance 
Co.,  (Tex.)  3  S.  W.  Bep.  286. 
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Skimker  t>.  James  and  Wife. 

(A^prenw  Omai  cf  Wuconnn.    November  I,  lft87.) 
TlVm  RmnLTlKG— COMTBYAMCK  TO  HC8BAND— PoRCHASK  MoitST  FuBMIBHED  BY  WlFE. 

A  wife  ftiniished  one-half  of  the  purchase  price  of  a  bomeiitead,  by  an  agreement 
with  her  husband  that  the  deed  was  to  be  made  to  her,  bat  at  the  time  the  conrey- 
■oce  was  luadeahe  knew  it  was  oiade  directly  to  her  husband,  and  raised  no  ob- 
jection. Heid,  that  in  the  aboence  of  fraud,  under  Rev.  St.  Wis.  }  2071,  abolishing 
uses  and  trusts,  except  as  "authorized  and  nioditied;"  and  providing  (section 
20771  that  "when  a  grant  •  •  •  shall  he  made  to  one  person,  and  the  consid- 
eration therefor  ahall  be  paid  by  another,  no  trust  shall  result  In  Atot  of  the  par- 
ion  bj  whom  such  payment  is  made,  but  the  title  shall  rest  In  the  perron  named 
as  alienee;"  and  providing  (section  2078)  that  "every  such  conveyance  shall  be 
preaamed  fraudulent,"  etc.,  and  "a  trust  nhall  result  In  favor  of  creditors, "—no 
trust  resulted  In  favor  of  the  wife,  notwithstanding,  at  the  time,  she  thought  her 
husband  took  the  deed  In  trust  for  her.> 

Appeal  from  circuit  court,  La  Fayette  county. 

This  action  of  ejectment  waa  commenced  October  31, 1883.  To  establish  his 
l^al  title,  the  plaintifE  relies  upon  the  facts,  in  effect,  that  January  9,  1860, 
the  legal  title  to  80  acres  of  land  in  La  Fayette  county,  being  the  W.  ^  of  the 
S.  W.  i  of  section  33,  township  3  N..  of  range  2  E.,  was  conveyed  to  the  de- 
fendant William  James  by  warranty  deed  from  Bobert  Bently  and  wife,  and 
then  recorded,  which  deed  recited  a  consideration  of  $1,000;  that  thereupon 
the  defendants  went  into  the  possession  of  said  premises,  and  continued  to 
live  on  the  south  40  thereof,  as  husband  and  wife;  that  November  3U,  1877, 
Nichols.  Shepard  &  Co.  obtained  and  docketed  a  judgment  in  the  circuit  court 
for  Ia  Fayette  county,  against  said  William  James  and  another,  for  $339.71; 
that  December  6.  1877,  the  same  party  obtained  and  docketed  anotlier Judg- 
ment in  the  same  court,  against  said  William  James  and  another,  for  $975.35; 
that  December  24,  1877,  an  execution  was  issued  on  each  of  said  judgments 
to  the  sheiifF  of  said  county,  who  levied  the  same  upon  the  north  40  of  said 
premises,  and  March  29,  1878,  sold  the  same  at  sheriff's  sale  on  said  execu- 
tions, and  in  satisfaction  thereof,  to  the  plaintiff;  that,  said  premises  not  hav- 
ing been  redeemed  from  said  sale,  the  said  sheriff  executed  and  delivered  to 
the  plaintiff  a  sherifF's  deed  of  the  same.  July  23.  1881,  which  was  recorded 
on  the  same.day. 

The  defendants  severally  answered  the  complaint,  which  was  in  the  statu- 
tory form,  and  pleaded  a  general  denial,  and  that  said  Ann  Moody  was  the 
sole  owner  in  fee-simple  of  the  land.  Subsequently,  and  December  5,  1884, 
Ann  Moody  amended  her  answer  by  adding  an  equitablecounter-clalm,  to  the 
effect  that,  about  the  time  the  land  was  so  conveyed  to  William  James,  she 
handed  him  $500  of  her  own  money,  with  the  request  that  he  buy  the  land  for 
her  home,  and  take  the  title  in  her  name;  that  he  paid  said  $500  thereon  as  a 
part  of  the  purchase  price;  that  said  William  took  said  deed  in  bis  own  name, 
without  her  knowledge  or  consent;  that,  at  the  time  of  said  purchase,  she  and 
her  husband  executed  a  mortgage  on  said  premises  to  one  John  Moody  to  nuse 
.$500,  with  which  she  paid  the  balance  of  said  purchase  price;  that  she  dually 
paid  off  the  Indebtedness  created  by  said  mortage  with  her  own  money;  Uiat 
she  bad  hdd  posaeBslon  of  the  land  as  her  own  separate  property,  claiming  title 

'In  some  states,  when  a  conveyance  is  made  to  one  person,  the  consideration  for 
which  moves  from  another,  a  trust  results  in  favor  of  the  latter.  Bigley  v.  Jones,  (Fa.) 
7  Atl.  Rep.  54;  Dunlin  v.  Bradley,  (III.)  10  N.  E.  Rep.  11 ;  Harris  v.  Mclntyre,  (111.)  S 
N.  £.  Rep.  mi;  Springer  v.  Young,  (Or.)  12  Fac.  Rep.  400;  Smith  v.  Brown,  (Tex.)  1 
H.  W.  Uep.  673 ;  Bedford  y.  Graves,  (Ky.)  1  S.  W.  Rep.,  note,  687 ;  Ward  v.  Matthewa, 
<Cai.)  14  Pac.  Rey.  604.  And  such  trust  results,  even  though  the  consideration  has  been 
in  lact  advancea  by  the  grantee  for  tbe  other  person,  the  grantee  holding  the  title  as 
Mcurity  for  such  advances.  Barroilhet  v.  Anspacher,  {Cat.)  8  Pac.  Rep.  804;  Walton 
V.  Kanies,  (Cel.)  7  Pac.  Rep.  676.  But  see,  to  the  oontrary,  In  re  Wood,  6  Fed.  Rep. 
443;  Bear  t.  Koenigstdn,  (Neb.)  80  H.  W.  Bep.  KM. 
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to  the  same,  ever  since  Januarj  9.  1860;  that  until  January,  1878,  she  anp. 
posed  it  had  been  deeded  to  her;  that  she  then,  for  the  first  time,  learned  that 
it  was  deeded  to  said  William;  that  she  thereupon,  and  without  delay,  re- 
quested said  William  to  convey  the  land  to  her  in  her  own  name,  which  he 
accordingly  did.  January  24,  1878,  by  deed  reciting,  in  effect,  that  it  waa  to 
confirm  in  her  the  equitable  title  which  she  always  had;  that  said  judgments, 
execution  sales,  and  sheriff's  deed  were  a  cloud  upon  her  title,  which  she 

grayed  to  have  removed,  and  that  she  be  adjudged'to  be  the  sole  owner  of  the 
md. 

Tlie  plaintiff,  by  way  of  reply,  denied  each  and  eveiy  allegation  of  the 
counter-daim.  A  jury  was  waived,  and  the  whole  cause  was  tried  by  the 
court. 

At  the  close  of  the  trial,  the  court,  in  addition  to  said  several  conveyances, 
mortgage,  judgments,  execution  sale,  and  sheriff's  deed,  found,  in  effect,  that 
the  9500  paid  down  at  the  time  of  the  purcliase,  January  9,  1860,  was  then 
the  separate  property  of  said  Ann  Moody;  that  at  the  time  slie  and  her  hus- 
band talked  over  making  the  purchase  of  the  80,  and  it  was  then  understood 
between  them  tliat  it  should  be  made  for  a  home  for  them,  and  he  considered 
it  her  property ;  that  both  were  present  when  the  deed  from  Bently  was  de- 
Uveratl  to  said  William,  and  both  then  joined  in  giving  the  9500  mortgage  to 
John  Moody  to  pay  the  balance  of  the  purchase  price;  that  said  deed  to  said 
William  was  by  him  recorded  January  9,  1860,  and  soon  thereafter  taken  by 
him,  and  delivered  to  his  wife  for  safe-keeping,  she  being  the  custodian  of  all 
his  papers,  and  that  she  had  ever  since  had  the  custody  thereof ;  that  sheknew 
that  said  deed  was  executed  to  her  husband,  but  always  believed  that  be  held 
the  title  in  trust  for  her;  that  the  said  mortgage  indebtedness  on  said  land 
wuspaidoff  by  moneys  derived  from  thestock  and  crops  raised  upon  said  land 
by  the  defendants ;  that  they  had  lived  upon  the  land  ever  since  the  time  of  said, 
purchase,  except  three  years,  while  they  lived  in  Darlington,  during  which 
time  said  William  rented  the  land  for  two  years  to  one  Troop,  and  one  year 
to  Logiie,  and  used  the  rent  as  his  own;  that  the  indebtedness  for  which  each 
of  said  judgments  was  recovered  was  incurred  by  said  William  and  one  Gal- 
lagban  as  partners;  that,  at  the  time  of  the  execution  of  said  sheriff's  deed  to- 
the  plaintiff,  the  defendants  were  in  possession  of  the  40  in  question,  adversely 
to  the  pliilntiff,  and  have  been  ever  since;  that  nodemand  was  made  upon  the 
defendHnts  to  surrender  the  possession  to  the  plaintiff  before  this  action  was 
commenced;  that  the  rental  value  of  the  40  in  question  is  880  per  annum,  or. 
for  the  three  years  intervening,  $240;  that  the  south  40  was  the  defendwt's 
homestead,  and  that  the  same  was  agricultural  lands,  and  not  within  aii7 
city  or  village. 

As  conclusions  of  law,  the  court  found,  in  effect,  that  the  40  acres  of  land 
described  waa  owned  in  fee-simple  by  said  William  up  to  January  24, 1878. 
subject  to  no  implied  or  other  truat  therein  in  favor  of  said  Ann  Moody;  that 
said  judgments  in  favor  of  Nichols,  Shepard  Ss  Co.  became  liens  upon  said  40; 
that  said  conveyance  from  said  William  to  his  wife,  Ann  Moody,  January  24,. 
1878.  was  subject  to  said  judgment  liens  upon  said  40;  that  July  23,  1881,  by 
virtue  of  said  sheriff's  deed,  the  plaintiff  became  seized  in  fee-simple  of  sai<i 
40,  and  has  ever  since  that  time  been,  and  now  is,  the  owner  in  fee-simple 
thereof,  and  well  entitled  to  the  possession  thereof,  and  that  during  all  of 
said  time  the  defendants  have  unlawfully  withheld  the  possession  thereof 
from  the  plaintiff;  that  the  plaintiff  is  entitled  to  judgment  that  the  defend- 
ants surrender  to  him  the  possession  of  said  40,  and  that  he  recover  from 
them  ^40  damages  for  the  unlawful  withholding  of  t^e  same,  and  the  rents 
and  profits  thereof  from  July  23.  1881,  to  the  time  of  such  findings,  with  « 
costs, — and  judgment  was  ordered  accordingly.  From  the  Judgment  entered 
in  pursuance  of  said  findings,  December  19,  1884,  the  defendants  bring  lliia 
appeal. 
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Orton  A  Otftom,  for  reBpondent.  S,  Magoon  and  M.  M.  Cothrm,  for 
■ppeUftiits. 

GA880DAT,  J.  A  earefol  examination  of  the  record  forces  the  oonviction 
that  the  findings  of  the  court  are  fnlly  sustained  by  the  evidence.  This  being 
the  case  must  be  determined  with  reference  to  tlie  Acta  thus  estaUiBhed. 
Among  these  facts  It  ai^wars,  in  effect,  that  the  defendant  Ann  Moody  James 
and  her  husband  talked  over  the  making  iA  Uie  purchase  of  the  80;^that  they 
vmt  together  to  consummate  the  purchase;  that  she  handed  her  husband  the 
$500,  to  be  paid  as  a  part  of  the  purchase  price;  that  they  were  both  present. 
January  9. 1860,  when  the  deed  was  delivered  to  the  husband;  and  ttie  mort- 
gage m  the  land  executed  by  her  and  her  husband;  that  she  then  knew  tiiat 
said  deed  was  encnted  to  her-hnsband;  that  be  had  the  deed  recorded  on  tba 
same  day;  that  soon  Uiereafter  he  deUvered  it  to  her  for  safe-keeping;  that 
the  deed  remaUied  In  ber  custody  for  18  years  prior  to  the  deed  to  her  tsofsa 
her  husband. 

ICanlfestly.  the  deed  of  purchase  was  so  taken  in  the  name  of  the  husbanil 
with  the  knowledge  and  consent  of  the  wife.  There  is  nothing  in  the  case 
indicating  any  fraud  or  mistake  in  so  taking  the  deed  in  the  name  of  the  hus- 
hand.  This  b^ng  so,  the  wife  may  well  be  conclusively  presumed  to  have 
known  the  contents  of  the  deed  at  tlie  time  it  was  taken,  January  9f  1860. 
HarUt  T.  Zouw.  65  Wis.  321,  26  K.  W.  Bep.  751;  Haiikim  t.  Imuranoa 
Co.,  ante,  34.  (decided  herewith.)  True,  it  was  found  by  the  court  that  she 
always  believed  that  her  husband  held  the  title  In  trust  for  her;  but  such  be- 
lief was  always  necessarily  accompanied  with  full  knowledge  on  her  part  of 
the  existing  facts  stated.  She  was,  during  all  the  time  in  question,  conclu- 
sively presumed  to  know  the  law  applicable  to  the  facts  thus  within  her  knowl- 
edge. If  the  taxAA  thus  within  her  knowledge  n^jautlve  the  existence  of  sucb 
trust,  then  her  bdief  chat  her  husband  held  the  title  In  trust  for  her  was  oer> 
talnly  without  any  foundation. 

Much  was  said  on  the  argument  as  to  a  supposed  equity  in  her  favor,  by 
reason  of  the  payment  of  the  $500,  and  the  ase  or  trust  which  would  conse- 
quently rrault  in  her  favor  at  common  law.  But  all  *'  uses  and  trusts,  except 
asanthorized  and  modified"  by  statute,  were  abolished  In  this  state,  before  the 
purchase  in  question,  by  what  is  non*  section  207 1 ,  Rev .  St.  Had  it  appeared 
in  the  deed  that  the  husband  took  the  title  in  hia  name,  "to  the  use  of,  or  in 
trust  for,"  his  wife,  then  there  would  have  been  no  difficulty  In  sustaining 
her  right  to  the  land.  Section  2075.  StUlivan  v.  Bruhling,  66  Wis.  472,  29 
y.  W.  Rep.  211.  But  such  is  not  the  fact;  and,  in  construing  a  lilce  Bectioii 
in  the  Michigan  statute,  it  has  been  lield  that  where  such  purpme  is  expresaett 
in  some  other  writings,  and  not  in  the  deed  itself,  the  legal  title  will  not  vesti 
in  the  person  for  whose  use  or  twneflt  it  is  taken.  Loring  T.  Palmer,  118  U- 
8.  343,  6  Sop.  Ct.  Rep.  1073.  Much  less  would  it  so  vest  where  there  is  no 
snch  writing,  and  botli  parties  know  all  the  facts. 

Bat  our  statute  goes  further,  and  expressly  precludes  any  use  or  trust  re- 
sulting in  favor  of  the  wife  by  reason  of  her  paying  a  part  of  the  considera- 
tion, by  section  2077,  declaring  that  "when  a  grant  for  a  valuable  consldera- 
titm  shall  be  made  to  one  person,  and  the  consideration  therefor  shall  be  paid 
by  another,  no  use  or  trust  shall  result  In  favor  of  the  person  by  wliom  sucli 
psyment  Is  made;  but  the  title  shall  vest  in  the  person  named  as  alienee  in 
siudi  conveyance,  subject  only  to  the  provisions  of  the  next  section."  The 
"next  section"  thus  referred  to,  provides  that  "every  such  conveyance  shall 
be  presumed  fraud  ulent  as  against  the  creditors  of  tlie  person  paying  the  oon- 
sid^tion,  and,  when  a  fraudulent  intent  is  not  disproved,  a  trust  sliall  result 
ia  favor  of  such  creditors  to  the  extent."  etc.   Section  2078,  Rev.  St. 

Hwl  the  judgments  in  question  been  recovered  a^nst  the  wife,  instead  of 
the  hosfaaiid,  priw  to  smdi  conv^anoe,  a  trust  ml^t  have  resulted  in  favor 
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of  such  judgment  creditor;  but  even  then,  according  to  the  Kew  Tork  decis- 
ions under  like  statutes,  no  interest,  legal  or  equitable,  would  have  vestfid  in 
the  wife,  to  which  a  judgment  and  execution  could  have  attached,  as  the  stat- 
ute would  merely  have  imposed  "a  pure  truat"  in  favor  of  such  creditor 
"upon  the  legal  estate"  in  Uie  hands  of  the  husband,  which  would  have  been 
enforceable  in  equity  only.  Qaffield  v.  ffatmaker,  15  N.  Y  i75.  Of  course, 
the  present  case  does  not  come  within  the  exception  in  favor  of  the  creditors 
of  the  persiHi  paying  the  consideration  mentioned  in  the  last  section  cited,  be- 
cause this  is  a  creditor  of  the  husband  who  held  the  l^al  title.  True,  the 
statute  provides  that  "section  2077  shall  not  extend  to  cases  where  the  alienee 
named  in  the  conveyance  shall  have  taken  the  sameas  an  absolute  conveyance 
in  his  own  name,  without  the  knowledge  or  consent  of  the  person  paying  the 
consideration,  or  when  such  alienee,  in  violation  qf  some  trust,  shall  have 
purchased  the  lands  so  conveyed  with  moneys  belonging  to  another  person. " 
ejection  2079,  Bev.  St.  A  struggle  has  here  been  made  upon  the  facts,  to 
bring  the  case,  if  possible,  within  the  provisions  of  tbis  last  section,  in  order 
to  relieve  it  from  the  effect  of  section  2077,  ntpra;  as  in  the  case  of  Kltten- 
der  V.  FeruJee,  53  Wis.  118,  10  K.  W.  Bep.  370.  But  the  facts  stated  nega- 
tive such  contention,  and  take  the  case  out  of  that  rule.  Here  it  appears 
affirmatively,  as  indicated,  that  the  deed  was  taken  in  the  name  of  the  hus- 
band, with  the  knowledge  and  consent  of  the  wife,  and  in  her  presence; 
which  precluded  any  violation  of  any  trust  imposed  in  the  husband  by  the 
wife. 

It  is  very  clear  that  the  facts  bring  the  case  squarely  within  the  provisions 
of  section  2077.  and  the  rights  of  the  parties  must  therefore  be  determined 
by  it.  In  the  langui^e  of  this  section,  substantially,  and  in  accordance  with 
its  uniform  construction  by  this  and  other  courts,  under  like  provisions,  the 
deed  of  January  9,  1860,  vested  the  title  to  the  lands  in  question  in  the  hus- 
band, the  person  named  as  alienee  in  such  conveyance,  with  no  use  or  irust 
resulting  in  favor  of  the  wife,  the  person  by  whom  a  part  of  the  consideration 
was  paid.  Week  v.  Boatoorth,  61  Wis.  85.  20  N. W.  Bep.  657;  Cemey  v.  Paw- 
let,  66  Wis.  265,  266.  28  N.W.  Bep.  183.  Such  title  remained  in  the  husband 
until  some  time  after  the  rendition  and  docketing  of  the  judgment  against 
him.  By  the  docketing  of  tliose  judgments,  they  respectively  became  liens 
upon  the  separate  reai  estate  of  the  husband,  as  one  of  the  judgment  debt- 
ors. Section  2902,  Bev.  St.;  Bvans  v.  Virgin,  33  N.  W.  Bep.  569.  Such 
liens  were  not  destroyed,  nor  in  any  way  frustrated,  by  his  subsequent  con- 
veyance to  his  wife.  The  executions  recited  the  judgments,  and  the  time  of 
docketing  them,  and  were  against  the  real  property  belonging  to  the  debt- 
ors, respectively,  on  the  day  wlien  the  judgments  were  so  docketed.  Id.;  sec- 
tion 2969,  Bev.  St.  sub.  1.  And  the  right  and  title  of  such  judgment  debtor, 
at  the  time  of  sucb  docketing,  in  and  to  the  land  in  question,  was  sold  to  the 
plaintiff  on  such  executions,  and  conveyed  to  htm  by  the  sherifl's  deed.  Sec- 
tions 3016.  3017,  Bev.  St. 

It  follows  that,  before  the  commencwient  of  this  action,  the  plaintiff  ac- 
quired the  legal  title  to  the  40  acres  of  laud  in  question,  and  the  defendants 
liave  failed  to  make  out  any  defense.  The  judgment  of  the  oircuit  court  ia 
affirmed. 


BAWSON  MaNUF'O  Co.  tl.  BtCltARDS. 

(Supreme  Oourt  qf  WUconrin,   November  1,  iS87.) 

1.  SUiV—CosnmOKAIr— Moss  BE  m  WBITnro  AHD  Rbodbobd. 

A  contract  Tor  theuleof  pensonal  property  by  the  terms  of  which  the  title  Is  to 
remain  in  the  vendor  until  the  purchase  price  is  paid,  ia  not  valid  except  between 
the  parties  thereto,  and  tliose  having  notice  thereof,  unless  the  contract  shall  be  in 
writing,  subscribed  by  the  parties,  and  filed  in  the  office  of  tlie  derk  or  the  town, 
<dty,  or  village  where  Uie  vendee  resides,  m  provided  in  Rev.  8t.  Wis.  |  JS17. 
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2.  Sams— Faiiokx  to  Rhjobd — Rightc  or  A-rrAOHiKG  Cbbditoiv. 

A  contract  for  the  sale  of  barveating  niaRhines,  by  vbioh  tbe  title  was  to  remain 
in  the  vendor  until  tbe  mncbines  were  paid  for,  was  not  filed  as  required  by  Rev. 
St.  Wis.  {  2317,  until  after  an  attachment  had  been  levied  by  theshentT.  /Aw  that, 
«s  to  th«  attachlDB  crediton,  the  ownovbip  of  tbe  inaohinea  most,  iu  the  abaenoa 
«f  actual  noUoa  of  the  teriua  of  the  oontract,  be  inmimed  to  have  been  in  the 
Tendee. 

Appeal  tnm  circuit  court.  Grant  county. 

The  defendant  was,  during  tbe  timw  herein  mentioned,  sheriff  of  Grant 
oouDV^.  August  26, 1886,  there  vas  placed  in  his  hands,  as  such  sheriff,  a 
snmnutna,  complaint,  and  attachment  papers,  in  an  action  wherein  the  Mil- 
waukee HarreslOT  CSompany  was  plainUff,  and  one  Thomas  L.  Lomas,  of  Fen- 
nimme.  Grant  county,  was  defendant,  with  direction  to  serve  and  execute 
the  same*  and  which  he  did  then  and  there  so  serve  and  execute;  that  in  do- 
ing 80  he  attached  a  large  number  of  agricultural  implements  as  the  property 
of  said  Lomas;  that  the  complaint  in  said  attachment  sait  alleged,  in  effect, 
tbe  incorporation  of  the  Milwaukee  Harvester  Company,  aforesaid;  a  contract 
betwem  it  and  Lomas,  under  which  it  furnished  Lomss  certain  agrloultuial 
implements  and  extras,  described,  at  prices  named,  during  tbe  summer  of 
1^,  to  the  amount  of  $4,310.95,  to  be  sold  by  liim  for  it,  and  all  the  moneys 
and  notes  received  therefor,  thereupon  to  be  remitted  and  turned  over  to  it; 
that  Lomas  bad  sold  all  of  such  machines  and  extras,  and  received  therefcr 
cash  and  notes;  that  Lomas  had  not  paid  the  Milwaukee  Harvester  Oompany 
for  any  portion  of  said  machines  or  extras ;  that  he  had  failed  and  neglected 
to  account  to  it  for  any  of  tbe  cash  or  notes  so  received  by  him,  and  had  con- 
verted all  of  said  property  to  his  own  use;  that  there  waa  due  and  owing 
from  him  to  it,  therefor,  tbe  sum  of  94,310.95;  that  he  had  refused  to  settle 
or  turn  oyer  to  it  said  cash  or  notes,  after  being  duly  demanded.  Among  the 
machines  so  attached  by  the  defendant  herein,  as  such  sheriff,  were  three 
^wson  reapers  and  four  Bawson  mowers,  which  Lomas  had  previously  re- 
ceived from  the  plaintiff  herein.  September  6,  1886,  the  plaintiff  herein  de- 
manded of  said  sheriff  said  seven  Bawson  machines,  which  he  refused  to  de- 
liver, and  thereupon  the  Bawson  Manufacturing  Company  brought  this  ac- 
tion against  said  sheriff  to  recover  9485,  as  the  value  of  said  seven  machines. 
The  said  sheriff  justified  under  said  attachment.  At  the  dose  of  Uie  trial  the 
jury  returned  a  verdict  for  the  defendant  herein,  and  trom  the  judgment  en- 
tered thereon  tlie  plaintiff  brings  this  appeal. 

C.  M.  Bice,  for  respondent.  Orr  A  Lotory,  John  i>.  WHaon,  and  Carter  A 
Cleary,  for  respondent. 

Cassodat,  J.  It  is  urged  that  tbe  complaint  in  the  attachment  suit  "al- 
leges a  cause  of  action  ex  delicto, "  and  hence  that  the  attachment  was  improv- 
idently  granted,  and  no  justification  in  the  hands  of  the  sheriff.  The  sub- 
stance of  the  complaint  is  stated  above.  It  is  to  the  effect  that  Lomas  con- 
verted to  his  own  use  the  moneys  and  notes  he  received  as  agent.  There  is 
no  allegation  that  such  conversion  was  wrongful,  unlawful,  or  fraudulent. 
Tbe  evidence  In  that  case  probably  tended  to  prove  that  such  conversion 
was  tortious.  But  in  such  cases  it  is  always  competent  to  waive  the  tort, 
and  sue  on  the  contract.  Walker  v.  Duncan,  il2  N.  W.  Bep.  689.  This  is 
just  what  was  done.  The  contract  between  the  plaintiff  herein  and  Lomas 
was  in  writing,  dated  December  10,  1885,  and  is  to  tbe  effect  that  the  plain- 
tiff agreed  to  furnish  to  Lomas,  on  the  conditions  therein  mentioned,  the  ma- 
chines therein  described,  at  the  respective  prices  therein  mentioned,  "net." 
payable  by  cash  or  good  indorsed  notes,  taken  of  farmers,  to  be  Indorsed  by 
Lomas,  or  to  contain  a  true  property  statement,  showing  each  purchaser  to 
be  worth  91,000  over  and  above  all  liabilities  and  exemptions ;  and  in  case  any 
of  audi  notes  proved  to  be  uncollectible,  Lomas  therein  agreed  to  make  them 
good  to  the  plaintiff,  and  to  aetUe  for  all  machines  ordered  by  November  1, 
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1886,  and  to  pay  for  all  repairs  sold,  in  cash,  at  such  time  of  settlement.  Said 
machines  were  to  be  delivered  by  the  plaintiff  on  the  cars  at  Milwaukee,  and 
Lomas  was  to  pay  all  freight  and  charges  on  the  same.  The  machines  were 
to  be  sold  in  Grant  county  only.  A  discount  was  to  be  allowed  by  the  plain- 
tiff on  all  cash  paid  by  October  let;  and  if  the  whole  account  was  then  paid 
in  cash,  10  per  cent,  discount  was  to  be  allowed.  Lomas  therein  agreed  to 
settle  for  aU  machines,  drawing  notes  to  the  order  of  the  plaintiff,  and  on 
Ihelr  blanks,  «nd  to  sell  as  per  plainUff's  printed  warranty,  so  that  the  test 
would  be  a  matter  of  fact,  not  cd  choice.  The  plaintiff  tfaertin  agreed  to  f  ur- 
nlah  all  posters,  clnmlan,  and  pamphlets  tree  of  cliarge,  save  the  transpor- 
tation on  the  same,  and  Lomas  was  to  distribute  the  same.  No  deductions  or 
promises  were  to  be  allowed  save  those  mentioned  in  that  contract;  and  the 
plaintiff  was  not  to  be  held  liable— in  case  of  fire,  or  should  the  demand  ex- 
ceed the  prodnetioit— in  case  it  could  not  fill  orders  sent  it.  The  contract 
alsocont^ned  this  clause*  **  Any  machines,  extras,  or  notes,  tsken  for  ma- 
chines on  hand,  aresach  that  the  title  and  right  of  ownership  do  not  pass  from 
the  *  *  *  [plaintiff]  until  this  account  is  paid  in  full."  The  plaintiff 
also  therein  reserved  the  right  to  revoke  the  contract  at  any  time  it  deemed 
itself  Insecure,  and  take  possession  of  said  machines  and  extras. 

The  court  charged  the  jury,  in  effect,  that  whatever  machlneir  Lomas  had 
received  from  the  plaintiff  under  the  contract,  and  not  paid  for  at  the  time  of 
the  attachment,  was,  as  between  It  and  Lomas,  the  prop«ty  of  the  i^intlff ; 
tiut  tile  proof  showed  that  the  contract  was  not  filed  before  the  lUtachment, 
as  required  by  section  28X7,  Bev.  St.  That  section  provides  that  "no  con- 
tract for  the  sale  of  personal  property,  by  the  terms  of  which  the  title  Is  to  re- 
main in  the  vendor,  and  the  possession  thereof  in  the  vendee,  until  the  pur- 
chase price  is  paid  or  other  conditions  of  sale  are  complied  with,  shall  be  valid 
as  against  any  other  person  tiian  the  parties  thereto  and  those  having  notice 
thereof,  unless  such  contract  shall  be  in  writing,  subscribed  by  the  piutie^, 
and  the  same  or  a  copy  tbereot  shall  be  filed  In  the  office  of  the  clerk  of  the 
town,  city,  or  village  where  the  vendee  resides,  **  etc.  Exception  is  taken  be- 
cause the  court,  in  effect,  submitted  to  the  jury  the  question  whether,  at  the 
time  of  levying  the  attachment,  the  defendant  knew  of,  or  had  reasonable 
cause  to  believe  in,  the  existence  of  soch  contract,  or  that  Lomas  was  not  at 
the  time  theownerof  such  machines.  The  court  also  charged,  in  effect,  that, 
in  making  the  attachment,  the  sheriff  acted,  In  a  sense,  as  the  agent  of  the 
Milwaukee  Harvester  Company,  and  any  notice  the  company,  or  Its  au- 
thorized agent  in  the  matter  of  said  suit,  might  liave  had  at  the  time  of  the 
attachment,  would  be  notice  that  would  bind  the  defendant  as  such  sheriff. 
There  can  be  no  question  that  the  charge  was  sufficiently  favorable  to  the 
plaintiff,  if  the  contract  was  "for  the  sale  of  personal  property"  upon  the  con- 
dition named  in  tbe  section,  and  we  are  clearly  of  the  opinion  that  it  was. 
The  contract  being  of  the  nature  indicated,  and  not  having  been  Sled  as  re- 
quired by  the  statute,  the  title  to  the  seven  Rawson  machines  mentionedmust 
be  conclusively  presumed  to  have  been  in  the  vendee,  Lomas,  who  was  still 
in  possession  at  the  time  of  tlie  levy  of  tbe  attachment  thereon  in  favor  of  his 
creditors,  having  no  such  notice  as  is  mentioned  in  tbe  section.  £^imball  v. 
Poat,  44  Wis.  476.  The  evidence  sustains  the  verdict  of  the  jury,  and  the 
verdict  conclusively  negatives  the  existence  of  any  such  notice. 

The  judgment  of  the  circuit  court  is  affirmed. 


Thouas  and  others  v.  Bichabds. 
(auprtmt  Oouri  itf  Wuconnn.   NoTsmber  1, 1887.) 
L  Sals— ComuTioaAL— Pailuu  td  Aioobd— AnAoaif  sm— Komai  xo  SnBirr—Faor- 

IVCS  or  JUBY. 

Plaiotifis  claimed  title  to  oertaio  attached  property  under  a  written  contract  of 
sale,  by  the  tenus  of  which  the  property  was  to  remain  in  them  until  paid  Ibr.  The 
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proof  showed  that  the  contract  waa  not  filed  aa  required  hy  theitatate.  and  the  coart 
sDbniitted  to  the  Jury  the  question  whether  at  toe  time  of  levying  the  attachment 
the  defendant,  a  siienff.  had  notice  of  such  contract.   Il^d,  not  error. 

2.  SufB— FiifDiKo  Copy  of  Cohthact  at  Time  of  Litt. 

The  court  instructed  the  jury  that  to  charge  the  sheriff  with  notice,  they  mtist 
find  that  he  knew,  either  tliac  the  machines  had  been  shipped  under  the  contract 
and  not  paid  for,  or  that  he  had  reasonable  cause  so  to  believe.  The  only  notice  dis- 
doaed  by  the  eridence  was.  in  etfect,  that  In  executing  the  attachment  a  copy  of 
tb«  contract  was  found.  Meld,  that  suoh  disoovery  at  tuoh  a  tlm  e  ii  not  sach  notice 
aa  would  defeat  the  attachment,  and  the  error,  If  any,  in  th«  inatruotlon,  wai  im- 
material. 

S.  Sam— NoncB  to  SBKinFr  vtrt  SnrriciBiiT. 

Hotlco  of  ancb  conditional  sale,  If  the  contract  is  not  filed  as  required  by  law,  to 
be  effectual  as  against  an  attachlngcreditor,  must  be  brought  home  to  the  creditor, 
and  not  merely  to  the  sheriff  who  makes  the  levy. 
4.  Attacbmbht— Sbbviob  or  Papbbs— Waitsb  bt  Amcohdiko  thom  Statk. 

A  defendant  in  attachment  waives  service  of  copies  of  the  writ,  aOldaTi^  twdeP' 
taking,  and  inventory,  by  absconding  from  the  county  and  state. 

Appeal  from  oircult  coart,  Qrant  county^. 

Among  the  machines  attachfld  by  the  defendant  herdn  aa  Bherfflof  Qrant 
eoDDty.  by  virtue  of  the  attachment  mentioned  in  the  statement  of  the  case 
of  Mam^aaturing  Co.  v.  Rtchards,  ante,  40,  decided  herewith,  were  3S  sulky 
hay  rakes  and  two  Thomas  hay  tedders,  alleged  to  be  the  property  of  the  plain- 
tiffs herein*  doing  business  at  Springfield.  Ohio,  under  the  firm  name  of  J.  H. 
Thomas  A  Sons,  and  of  the  value  of  $700.  and  wi-ongfnlly  token  and  wrong- 
fully detained  by  the  defendant;  which  rakes  and  tedders  were  received  by  Lo- 
mas  from  the  pI^ntiCTs  under  the  oontract  hereinafter  mentioned ,  and  for  the  re- 
comy  of  which,  and  damages  for  suoh  detention  thereof,  this  action  la  brought, 
uid.  in  case  a  recovery  of  said  rakes  and  tedderscannot  be  had, then  additional 
damages  to  the  amount  of  their  value.  The  sheriff  justified  under  said  attach- 
ment. The  sheriffs  return  in  the»ttachment  suitaatottieserviceof  thesum- 
mons  and  complaint  is  to  the  effect  that  he  served  them  on  the  defendant 
bertdn, Thomas L. Lomas. on  August  26, 1886,  "by  leavingatruecopythereof 
at  his  last  usual  place  of  abode,  in  the  presence  of  S.  W.  Rogers,  a  member  of 
bis  family,  he  being  a  person  of  suitable  age  and  proper  discretion,  to  whom 
'  he  informed  its  contents  at  Fennimore*  aforesaid;"  "said  Lomas,  after  due 
and  diligent  search,  not  being  found  in"  said  "county,  or  within  the  state  of 
Wiscouain."  The  contract  between  the  plaintiffs  lierein  and  Lomas  was  in 
writing,  dated  February  23, 1886.  and  is  to  the  effect  that  said  plaintiffs  therein 
bargained  and  agreed  to  sell  to  Lomas,  on  the  conditions  therein  named,  the 
several  machines  therein  descrilxfd,  to  be  delivered  on  the  cars  at  SpringHeld, 
Ohio,  brtween  January  1,  and  June  15,  1886,  at  the  respective  prices  named, 
with  interest  at  the  rate  of  7  per  cent,  after  due— discount  for  cash,  1  per 
cent,  per  month  between  May  1,  and  September  1,  1886;  but  failure  to  ship 
between  said  dates,  unless  machines  have  been  otherwise  ordered,  by  letter  or 
in  person,  by  Lomas,  and  reasonable  time  allowed  for  such  shipment,  is  not 
to  release  him  from  his  obligation  to  take  them.  Said  machines  were  war- 
ranted to  be  made  of  good  materials,  and  to  do  good  work  when  properly  set 
up  and  adjusted  and  used  according  to  directions.  If  any  part  of  said  ma- 
chines proved  defective,  ttie  plaintiffs  were  to  have  the  right  to  replace  them, 
and  no  machine  was  to  be  condemned  on  account  of  such  defect  if  the  same 
be  made  good.  Lomas  agreed  to  examine  the  machines  on  arrival,  and  to  no- 
ti^  the  plaintilh  if  there  should  be  any  shortage  or  defective  parts,  and  give 
reasonable  time  to  replace  them,  or  the  plaintiffs  were  not  to  be  held  responsi- 
ble for  any  shortage  or  defects.  Lomas  agreed  to  see  that  all  machines  sold 
by  him  were  properly  set  up  and  operated  as  per  directions  when  started  to 
woik,  ynd  be  governed  by  instructions  on  tlie  baclc  of  the  contract.  Lomas 
agreed  to  receive  the  machines  on  arrival,  pay  freight  and  charges  thereon 
from  tha  factcnj,  and  take  pn^er  care  therauf ;  and,  in  case  of  neglect  or  re- 
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fusal,  the  plaintiffs  were  at  liberty  to  take  the  care  of,  and  control  over,  the 
same,  to  avoid  dAmagc,  Injury*  or  loaa,  and  hold  them  on  storage  for  liOmas, 
or  dispose  of  them  to  the  best  advantage;  but  without  releasing  him  from  bis 
obligHtioa  to  pay  for  the  same  as  ther^n  provided,  and  from  any  loss,  damage, 
or  expense  the  plalntifEs  might  sostaln,  or  be  put  to.  In  looking  after,  taking 
care  ot,  or  reselling  the  same  by  reason  of  the  neglect  or  refusal  of  Lomas  to 
carry  out  his  agreement  therein  made.  Lomas  agreed  to  make  all  reasonable 
effort  to  sell  said  machines,  and  not  take  the  agency,  nw  in  any  way  bectnne 
Interested  in  the  sale,  of  other  sulky  rakes  or  hay  tedders.  Lonuu  agreed 
that  the  title  to,  and  ownership  of,  all  machines  shipped  under  the  contract, 
should  remain  in,  and  tludr  proceeds  in  case  of  sale  be  the  property  of,  the 
plaintiffs,  uid  subject  to  their  order  until  full  payment  should  be  made  for 
the  same  by  Lomas  to  their  acceptance ;  but  without  in  any  way  releasing  Lo- 
mas from  making  payment  as  agreed.  The  {datntifls  therein  reserved  the 
right  to  revoke  the  contract  at  any  time,  if  Lomas  failed  to  dischai^e  any  ob- 
ligations thereby  entered  into,  or  if  they  had  reason  to  believe  Lomas  unable 
to  perform  them ;  and  'without  being  liable  to  Lomas  for  damages  by  reason 
of  such  revocation;  and  upon  such  revocation  all  the  indebtedness  of  Lomas 
should  then  be  dnc.  Lomas  i^reed  to  give  bis  nc^  to  the  plaintiffs  for  said 
machioes  whenever  so  requested  after  ahipmoit,  but  final  and  entire  settle- 
ment to  l>e  made  by  September  1,1886.  If  Lomas  found  be  lud  more  machines 
than  his  trade  required  when  the  retail  selling  season  came,  and  if  at  bis  de- 
sire the  piaintifCs  stiould  order  away  any  machines,  Lomas  was  to  ship  them 
promptly,  in  good  order,  and  complete,  as  directed  by  the  plaintiffs,  free  and 
clear  of  all  freight  and  charges  whatsoever;  but  nothing  therein  was  to  be 
construed  as  obligating  the  plaintiffs  to  order  away  any  machine  unless  they 
elected  so  to  do.  At  the  close  of  the  trial  the  jury  returned  a  verdict  in  favor 
of  the  defendant  herein ;  and  from  the  j  ui^;ment  entered  thereon  the  plaintiffs 
bring  this  appeal. 

Clark  si  Mills,  for  appellant.  Orr  A  Lowryt  Carter  A  CUary,  imd  John 
D,  WUson,  for  respondent. 

Cassodat,  J.  The  substance  of  the  contract  between  Uie  plaintiffs  and 
Lomas,  thus  stated,  made  the  shipment  under  it  a  conditional  sale  within  the 
provisions  of  section  2317,  Rev.  St.  It  is  stdied  in  the  charge  of  the  court  to 
the  jury,  that  "the  proof  shows  that  this  contract  was  not  filed  as  required 
by  this  section."  We  find  no  exception  to  this  statement  of  fact,  and  it  must 
be  treated  as  a  verity  in  the  case.  Besides,  this  statement  is  not  oontradid»d 
by  the  manifestinadvertoncethatitwas  notOled  "priorto  February  26, 1886." 
only  three  days  after  its  date  and  before  any  shipment  had  been  made,  and 
hence  before  there  was  any  occasion  to  file  it.  Had  there  been  any  evidence 
contrary  to  this  statement  in  the  charge,  the  court's  attention  should  have 
been  called  to  it  at  the  time.  The  court  submitted  to  the  jury  the  question, 
in  effect,  whether,  at  the  time  of  levying  the  attachment,  the  defendant,  or  the 
Milwaukee  Harvester  Company,  or  its  agent,  knew  of.  or  had  reasonable  cause 
to  believe  in,  the  existence  of  such  contract,  or  that  Lomas  was  not  at  the 
time  the  owner  of  such  machines.  This  was  not  error.  ManufctotuHng  Co, 
V.  Richards,  ante,  40,  (decided  herewith.)  Exception  is  taken  because  the 
court  instructed  the  jury,  in  effect,  that  to  charge  the  sheriff  with  notice  under 
that  section,  they  must  find  that  he  knew,  eitheE  that  such  machines  had  t>een 
shipped  under  the  cootract  and  not  paid  for,  or  that  he  had  reasonable  cause 
to  80  believe.  Assuming  this  to  have  l>een  error  in  the  abstract,  still  the  only 
notice  disclosed  in  the  evidence  is,  in  effect,  that  in  executing  the  attachment, 
a  copy  of  the  contract  was  f  ouud  with  other  papers  of  Lomas  in  the  safe.  Such 
a  discovery  made  at  such  a  time,  should  not,  in  our  judgment,  defeat  sj^ch  at- 
tachment; and  hence  the  error,  if  any,  was  immaterial.  Besides,  we  are  in- 
clined to  think  that  such  notice,  to  be  effectual,  must  be  brought  home  to  the 
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pKitj  in  interest,  and  not  merely  to  the  stwrlfl,  who  is  the  agenc7  of  the  law 
and  a  mete  nominal  party.  The  return  of  Uie  sheriff,  as  to  &e  lenrioe  ct  the 
sammoiis  and  oomplatnt  as  stated,  seems  to  hare  been  in  oompUuice  with  sub- 
division  4.  g  2686,  Ber.  St., and  hence  snfflcient  to  give  the  court  Jurisdiction 
to  enter  judgment  on  dpfanlt,  as  it  did,  against  Lomas.  UwOey  v.  Sutlert  66 
Wis.  9. 27  N.  W.  Bep.  822. 

It  ^kpears  frran  the  retium  IndOTsed  upon  ttie  writ  of  attachment,  that  the 
uaddnMy  in  qiusUon  was  attached  on  the  d^  the  summons  and  complaint 
wen  served;  Uiat  16  diys  thereaflw  other  property  described,  of  Lomas,  was 
also  attached  1^  the  sune  wilt,  and  all  held  subject  to  Uie  order  of  t^  court. 
The  ahorifl  f  nrtiier  returned  therem,  that,  after  due  and  diligent  searcsh,  ha 
waa  nnable  to  find  the  defendant  ther«n.  Lomas,  witliin  Grant  county,  or 
within  the  state  of  Wisconsin.  STo  objection  is  made  to  tlie  sufficiency  <rf  the 
affidavit,  undertaking,  inventory,  or  ai^oaisonent.  The  attachment  papws 
were  aU  filed  with  the  clerk  at  the  court,  September  18, 1886,  and  within  30 
d^ys  from  the  receipt  of  them  by  the  sheriff,  as  required  by  section  2734,  Bev. 
St.  The  court  certainly  acquired  jurisdiction  over  the  machinery  In  question 
by  virtue  of  the  seizure  on  the  attachment.  But  it  is  uwed  thst  the  attacdi- 
ment  became  a  nullity  by  reason  of  faiiute  to  leave  c<^es  of  the  writ,  affl- 
darit,  undertaking,  and  inventory  with  Bogere,  as  provided  in  section  2786, 
BeT.  St.  The  reason  given  in  the  return  for  leaving  copies  of  the  summons 
and  complunt  with  Bogers,  were,  that  he  was  then  a  member  of  Lomas*  fam- 
ily, of  suitable  age  and  proper  discretion.  On  the  motion  for  a  new  trial, 
based  in  part  upon  such  alic^^ed  defective  service,  it  appeared,  in  effect,  that 
Bogers  was  the  keeper  of  a  hotel  at  Fennimore  during  the  year  1U86;  that  ia 
August  of  that  year,  and  for  several  months  immedit^y  prior  thereto,  Lomas 
waa  a  gneet  and  boarder  of  his  at  said  hotel;  that  during  that  time  Lomas 
was  a  single  man  having  no  other  family;  that  in  August,  1886,  Lomas*  ab- 
sconded to  parts  unknown.  Upon  these  facts,  the  failure  ct  tike  sheriff  to 
leave  such.oc^ies  of  the  attachment  papers  with  Bogers,  the  same  as  he  had 
of  the  summons  and  onnplaint  18  days  before,  seems  to  have  been  excusable. 
The  only  purpose  of  leaving  such  oopies  is  to  furnish  information  of  what 
has  been  done,  to  the  defendant  in  the  attachment.  The  same  section  pro- 
vldes  that  "in  case  of  a  non-reaident  or  a  for^n  corporation,  the  sheriff  shall 
serve  such  copies  on  any  agmt  of  such  defendant  in  the  county,  if  any  be 
hnown  to  him.*'  We  are  not  aware  of  any  statute  purporting  to  nullify  such 
attachment  by  reason  of  such  failure  to  leave  copies.  A  statutory  condition 
subsequent  to  the  acquisition  of  Jurisdiction  may  bedispensed  with  or  waived; 
especially  where  such  statute  is  for  the  benefit  of  the  party  waiving  the  same, 
and  no  public  right  or  policy  is  thereby  invaded.  Winner  v.  Hojf^  32  K.  W. 
Bep.  133.  Certainly,  the  defendant  in  attachment  may  waive  such  service  by 
abaconding  from  the  county  and  state.  There  seems  to  be  no  other  qneatimis 
IHeeented,  requiring  attention. 

The  jodgmoit  of  the  circuit  oourt  is  affirmed. 


Caow  o.  DAT,  Adm*r,  eto. 

(Suprmu  Oovft  of  Fifcotutn.   November  1, 1887.) 
XzaoDTon  ud  ADUirnTSATOBfl — Mobtqaqk  or  Ljutds  bt  Dkcbased— JnanroicnoK  or 

COOKTT  OOUBT. 

The  Vila  and  heln  of  the  deceased  oonveyed  mortgaged  land  belongiog  to  the 
daoeaeed,  by  »  qaltdaim  deed,  to  the  inortKAfjree.  The  ■dmliiiatrator  claimed  the 
right  of  poMesuon  of  the  land,  and  to  rentlt  for  OiabeneBt  of  theoomnion  credit- 
on.  The  mortffBKee  petitioned  the  county  court  to  order  the  adminiatratorto  pay 
OTCT  the  rente  ooUected,  not  necesaaiy  to  pay  ex  pen  sea  of  adniiDiatration,  to  the 
mortgagee,  and  to  deliver  poeneewion  of  the  land  to  him,  and  sell  it  subject  to  the 
uor^pige.  Ihe  oornity  oonrt  ordered  the  surrender  of  the  widow's  duwer  Interait 
to  the  mortgagea,  and  that  the  adndnlilrator  aaU  or  mortgece  the  remainder  for 
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th«  ben^t  of  the  oomnion  oredfton.  HM,  that  In  Wtaoonsin  the  oonnty  court 
hmd  Jurisdiotlon  to  order  tbe  surrender  of  the  widow's  dower  iDtenet,  but  that  it 
WM  without  JnriidioUon  m  to  the  other  mfttlen. 

Appeal  from  circuit  court,  Grant  county. 

Clark  A  MUl9,  for  app-illant.  W.  B.  Carter  and  Orr  A  Lowry,  for  re* 
spondent. 

Ortoh,  J.  The  appellaiit  filed  his  petition  in  the  county  court  of  Grant 
county,  setting  forth  the  fallowing  facts,  Tie.!  One  Wesley  Crow  died  intes- 
tate  October  8,  1883,  leaving  his  widow,  Mahala  Crow,  and  adult  difldren, 
Charles  M.  Crow,  Arabella  Crow,  Loroy  W.  Crow,  Ladora  Crow,  Albert  Crow, 
and  Celia  Crow.  The  respondent  was  appointed  admlnlstmitor,  and  made  an 
Inventory  of  the  personal  property  appraised  at  WJ\ .20,  and  allowance  to  the 
widow,  ^00.  On  March  20, 1884,  the  administrator,  under  an  order  of  the 
court,  sold  all  the  personal  property  applicable  to  the  payment  of  the  debts, 
for  •408.20.  Commissioners  for  that  purpose  allowed  nnseenred  claims  of 
•824.08.  On  the  twenty-eighth  dav  of  January,  1879,  the  taiA  Wesley  Crow, 
deceased,  and  his  wife  mortgaged  ail  the  land  thedeoeased  owned  the  time 
and  when  he  died,  of  certain  description,  situated  in  said  oonnty,  valued  at 
the  sum  of  ^,200.  to  Nelson  Y.  A.  &ow,  the  aj^lant,  for  tbe  sum  of  92,155 
borrowed  mon^,  with  Interest  at  10  per  cent.,  none  of  which  has  evw  been 
paid.  The  land  iswortti  much  less  than  the  amount  (rf  tbe  mortgage  debt 
and  interest,  and  on  the  eighth  day  of  January,  1884,  the  said  widow  and  the 
said  heirs,  being  unable  to  pay  the  same,  conveyed  said  land  by  quitdaim  deed 
to  said  mortgagee,  and  surrendered  the  possession,  and  their  right  <tf  poaa/e^ 
sion,  of  the  said  land  to  htm.  All  the  other  propoiy  <rf  said  estate,  ftnd  pro- 
ceeds thereof,  as  aforesaid,  were  Insufficient  to  pay  the  unsecured  claims  so 
proved  and  allowed.  The  respondent  administn^r  claims  the  right  of  pos- 
session to  said  land,  and  to  rent  the  same,  and  apply  the  rents  to  tbe  pay- 
ment of  said  claims,  and  940  of  rents  was  in  the  hands  of  the  administrator 
to  await  the  order  of  the  county  court.  The  prayer  Is  that  the  administrator 
account,  pay  over  said  040,  it  not  necessary  to  pay  expenses  of  administration, 
deliver  possession  of  said  land  to  the  petitioner,  and  sell  or  lease  the  same  for 
the  payment  of  such  Indebtedness,  subject  to  said  mortgage.  The  county 
court  ordered  the  administrator  to  surrender  to  the  petitioner  the  dower  of 
said  widow,  when  admeasured,  and  that  he  sell  or  mortgage  the  remainder 
on  the  Iwst  possible  terms,  for  the  iwneflt  of  the  common  creditors.  In  com- 
pliance with  said  order  thesaid  administrator  leased  the  same.  The  petitioner 
appealed  from  said  order  to  the  circuit  court.  The  circuit  court  affirmed  that 
part  of  the  order  that  directs  the  administrator  to  surrender  the  widow's 
dower  interest  In  the  land  to  the  petitioner,  and  as  to  all  other  matters  ordered 
that  the  appeal  be  dismissed  for  want  of  Jurisdiction  In  the  county  court. 

The  appellant  assigns  as  error:  (1)  That  the  circoit  court  made  no  order 
for  the  distribution  the  money  now  in  the  hands  of  the  administrator,  nor 
directed  the  county  court  to  do  so.  (2)  That  the  circuit  court  did  not  order 
the  administrator  to  procure  a  license  to  sell  said  real  estate,  or  to  anrrender 
the  possession  of  said  land  to  the  petitionert  or  direct  the  administrator  to 
pay  the  petitioner  the  interest  on  his  mortgage  debt. 

It  is  supposed  that  the  money  that  the  petitioner  desires  to  have  the  admin- 
istrator distribute,  or  to  be  applied  to  the  payment  of  the  interest  on  the  mort- 
gage debt,  is  the  $40  so  received  for  rents  upon  the  land.  It  is  very  clear  that 
the  petitioner  has  no  interest  in  the  distribution  of  the  other  moneys  of  the 
estate  which  are  to  be  applied  to  the  payment  of  claims  proved  and  allowed. 
The  x^titioner  as  mortgagee  has  never  proved  bis  claim,  or  filed  the  same 
in  tbe  county  court.  Tne  administrator  had  the  right  to  the  possession  of  the 
kmd  pending  the  administration,  and  to  collect  the  rents  of  the  same  for  the 
benefit  of  the  credttoES,  unless  he  bad  been  prevented  b7  some  proper  proceed- 
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ing  by  the  petitioner,  as  mortgagee,  to  hnve  the  snme  applied  upon  blB  mort- 
gage, and  no  snoh  proceeding  has  ever  been  taken.  Section  2823,  Rev.  St. 
The  administrator  Is  chained  with  that  940,  so  legitimately  collected  as  rents, 
and  Is  required  to  pay  the  same  to  the  oommon  cradltoia  wlio  had  proved  their 
claims.  The  county  court  had  no  jurisdletlon  to  protect  the  lights  of  the 
I>etitioner  as  mortgagee  merely,  and  lie  is  an  utter  stmngerln  that  court.  He 
should  have  applied  in  proper  time  to  the  circuit  court  for  such  relief,  if  he  was 
entitled  to  any.  The  county  court  could  know  nothing  of  that  (40,  except  that 
it  was  ccdlecteci  as  rents  from  the  real  estate  in  the  possession  ot  the  adminis- 
trator, and  is  applicable,  as  part  of  the  assets,  to  the  payment  of  the  (Olowed 
dalms.  That  ooortdoes  not,  and  cannot,  know  the  petitioner  as  mortgagee 
aimt^y.  If,  as  mortgagee,  he  had  proved  his  claim  in  the  county  oourt,  and 
it  bad  been  determined  in  some  proper  way  that  there  was  a  deftciency  after 
ftale  of  the  land,  then,  for  such  deficiency,  he  might  stand  as  one  of  the  cred- 
itors, and  have  an  interest  in  said  940  as  collected  rents;  but  in  no  other  way 
could  the  county  court  consider  or  adjudicate  upon  his  claim.  Neither  could 
the  county  oourt  order  the  surrender  of  the  possession  of  the  land  to  the 
]>etitioner  as  mortgagee.  It  iuui  no  jurisdiction  in  such  matter.  It  could 
US  well  adjudge  a  common  or  strict  foreclosure  of  the  mortgage.  As  to  the 
failure  of  the  county  court  to  order  the  administntor  to  sell  the  land  subject 
to  the  mortgage,  the  same  want  of  jurisdiction  exists.  That  court  knows 
nothing  of  the  mor^gee.  for  he  has  not  proved  his  claim  as  a  creditor  of  the 
estate.  The  conditions  upon  which  the  land  can  be  sold  to  pay  debts  are 
specifically  prescribed  In  chapter  167,  Bev.  St.,  and  there  is  no  jarisdiction  in 
the  county  court  of  that  matter,  outside  of  the  statute.  If  the  county  court 
liad  clear  jurisdiction  in  the  matters,  as  daimed  by  the  petitioner,  It  ceriainly 
ought  not  to  have  put  this  insolvent  estate  to  the  expense  of  selling  the  land, 
when  it  Is  absolutely  certain  that  it  could  not  have  been  sold  at  such  price  as 
would  more  than  pay  the  mortgage  debt.  According  to  the  petition,  neither 
the  estate,  the  creditors,  nor  the  administrator,  the  widow,  nor  the  heirs,  nor 
any  one  except  the  petitioner  himself,  has  any  interest  In  such  a  sale,  except 
to  pay  the  expenses,  or  would  in  any  respect  be  benefited  by  it.  It  is  too 
pbdn  for  argument  that  the  petitioner's  only  remedy  in  respect  to  his  mo^tgf^[e 
or  mortgage  interests  must  be  sought  by  foreclosure  or  someproper  procec^ng 
In  the  circuit  court.  He  is  certainly  an  intruder  In  the  county  court  as  tuthe 
matteis  he  complains  of.  The  circuit  court  proceeded  suffldenUy  far  in  the 
order  made,  and  very  properly  dismissed  the  appeal  as  to  all  other  matters. 
The  Judgment  of  the  circuit  court  is  affirmed. 

Oebhah  Bank  v.  Fbtebson,  Oarnlshee. 

(Sigmau  Qmrt  qf  Witeomm*   November  1, 1887.) 

AjMomraHT  roK  Bxinm  or  OmBrngta  iHvsToar— Roa»vATW»  or  BoKwnun  ami 
BxKMPTiont. 

Ill  an  BssiKDnient  for  the  twaeftt  of  oredltora  of  all  a  debtor's  property,  both  real 
andpersonal,  "  except  bqcH  as  are  exempt  from  levy  and  execuuon  ander  the  laws 
of  Wiaconsin,"  an  inventory  of  the  property  asaigned,  wbereln  the  assignor  states 
that  he  reacrvce  the  right  to  claim  any  of  the  lots  assigned  and  iDventoried  as  hfs 
homestead,  and  to  lelect  oertain  artioleaof  personal  property  as beina  exempt  from 
lery  and  sale  on  exeeution,  is  not  aneh  an  insufBdent  invantory  under  the  law  as 
to  nuder  the  aaaignmoit  void,  for  it  oontalua  all  the  propoty  aMgned. 

A^wal  frcni  oiionit  court,  Oalumet  county* 

8«aman  A  WiUUm$,  tor  appellant,  r.  B.  Bitdd  and  Jo$.  B.  SeynoldSf 
for  respondent. 

Taylor,  J.  The  respondent  was  garnished  In  the  case  of  €hrman  Bank 
V.  Adolph  Sfoeller.  The  garnishee  answered  denying  that  he  had  any  prop- 
erty in  his  possession  belonging  to  said  Adolph  Hoeller,  or  that  he  was  in- 
debted to  bim,  and  farther  alleges  that  before  the  ganiiBhee  inoceas  was 
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served  in  the  case,  the  said  Moeller  had  made  a  volantary  asBignment  to  him 
of  all  his  property  for  the  benefit  of  his  creditors;  and  tbiU;  be  Iwld,  at  the  time 
the  garnishee  summons  was  servad,  a  large  amount  of  real  and  personal  prop- 
erty under  such  assignment,  which  had  formerly  belonged  to  the  said  Moeller. 

The  only  reason  which  the  appellant  urges  for  holding  said  respondrait  lia- 
ble as  garnishee  is  that  the  assignment  on  its  face  assigned  all  his  property, 
"except  such  as  are  exempt  from  levy  and  sale  under  the  laws  of  the  state  of 
Wisconsin;"  and  that  in  the  inventory  which  the  assignor  made  of  his  prop- 
erty thereafter  he  enumerates  all  his  real  and  persoDal  property,  but  in  the 
inventory  of  the  real  estate,  after  describing  the  same,  there  ia  added  the  fol- 
lowing: "The  above  is  listed  by  said  debtor,  he  reserving  to  himself  the  right 
to  claim  any  and  all  of  the  above-described  tracts,  lots,  or  pieces  of  land,  as 
his  homestead,  or  in  any  way  exempt  from  levy  and  sale  on  execution  or  at- 
tachment under  any  law  or  statute  of  this  state,  and  reserving  to  himself  all 
his  exemptions  and  reserved  rights  therein. "  To  the  inventory  of  the  per- 
sonal property  was  appended  the  following:  "The  statutory  exemptions  in 
favor  of  debtors,  or  stm^  In  trade^  or  any  other  right  of  exemption,  have  not 
yet  been  selected  from  the  above  pn^fwtj  ot  this  inventory.  This  inventory 
is  filed  subject  to  any  such  right  of  exemptloD  which  the  aaiA  Adolph  Moeller, 
assignor,  may  have  therein. " 

The  learned  counsel  for  the  appellant  does  not  claim  that  the  provision  in 
the  assignment,  reserving  to  the  assignor  his  exempt  property,  renders  the 
assignment  void.  That  question,  it  is  admitted,  has  been  decided  against  him 
by  this  court  in  Bateg  v.  Simmons,  62  Wis.  69.  22  N.  W.  Bep.  335;  Bank  v. 
Backett,  61  Wis.  335,  21  N.  W.  Bep.  280;  €Ml  v.  ffubbeU,  61  Wis.  293.  20 
N.  W.  Rep.  674,  and  21  N.  W.  Rep.  288;  and  Cribben  v.  Sllis,  34  N.  W. 
Bep.  154.  In  addition  to  the  long  list  of  cases  cited  by  counsel  in  this  last 
case,  sustaining  assignments  wM(£  contain  a  reservation  of  exempt  property, 
ive  cite  tlie  case  of  Jfuhr  v.  Pinover,  decided  June  23,  1887,  by  the  court  of 
appeals  of  Maryland,  and  reported  in  10  AU.  Bep.  289.  It  being  settled  that 
an  assignment  containing  a  reservation  of  exempt  property  is  valid,  it  would 
seem  to  follow  that  a  claim  of  such  exemption  in  the  inventory  afterwards 
filed  could  not  destroy  the  assignment.  But  the  learned  counsel  for  the  ap- 
pellant insists  that  the  inventory  filed,  containing  s  uch  reservation,  is  not  such 
an  inventory  as  the  law  i-equiree,  and  therefore  the  assignment  under  the  law, 
as  it  was  when  this  assignment  was  made,  ia  rendered  void,  because  no  suffi- 
cient inventory  was  filed  within  the  time  prescribed  by  law.  The  inventory 
filed  purports  to  i>e  an  inventory  of  all  the  property,  both  real  and  personal, 
of  the  assignor,  and  is  sworn  to  by  the  assignor,  and  certified  by  the  assignee* 
as  required  by  the  statute.  The  fact  that  the  assignor  s^ys  that  be  will  claim 
some  of  the  inventoried  property  as  his  homestead,  and  some  of  the  personal 
property  as  exempt  to  him.  does  not  show  that  the  Inventory  does  not  contain 
all  the  property  which  he  assigned  to  his  assignee,  but  ^  an  intimation  that 
it  contains  tbe  exempt  property  which  he  did  not  assign.  It  certainly  does 
not  show  that  it  Is  not  an  inventoiy  of  aU  the  property  which  he  assigned  ta 
tbe  assignee. 

The  assignment  is  clearly  a  valid  assignment,  and  the  only  possible  ques- 
tion that  can  arise  is  whether,  having  scheduled  the  property  as  the  property 
assigned  by  him,  this  reservation  tn  the  inventory  is  sufficient  to  entitle  hina 
to  reclaim  the  homestead  and  other  exempt  property  from  the  assignee,  if  such 
assignee  has  the  property  in  his  poesession.  That  question  is  not  In  this  case, 
and  need  not  be  determined.  ThvCt  Is  a  question  to  be  determined  between  the 
assignee,  the  assignor,  and  the  general  creditors  in  the  assignment  proceedings, 
and  not  in  this  case,  which  must  necessarily  proceed  upon  the  groutul  that  the 
assignment  itself  Is  void.  Upon  this  question,  I  refer  those  intemted  to- 
the  remarks  of  the  court  in  the  case  of  Muhr  v.  Ptnorw,  itupra, 

Tbe  judgment  of  tite  circuit  court  is  aSlriaed. 
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(Au  roM  OmH  nf  Wtteonrin.  Kovember  1, 18S7.) 

1.  HlOHWATB— FsoOXEDinOI  TO  BWABLMI— Aw— ITOT  <a  DaSUOB—FAILVU  IVTA!.!- 
&4TBB  PBOCnDUTOB. 

Rev.  St.  Wis.  2  1270,  proylde  that,  in  proceeding  to  lay  oot  a  hJghway,  the  town 
sopenriBOTa  may  agree  m  wrlljDg  with  an  owner  of  land  throagh  which  the  high- 
way Is  to  pass  aa  to  the  amoant  of  damages  whioh  the  town  shall  pay  Mm.  and 
ttiat,  unless  Uie  owner  haa  bo  aereed,  or  has  given  a  written  release  of  all  olaima 
for  damages,  the  supervisors  shul  asaeea  such  damagea.  Heid,  that  a  failure  on  the 
part  of  the  sapervisors  to  award  damages  to  an  owner  of  the  land,  or,  in  lieu 
thereof,  to  procure  from  him  a  written  agreement  as  to  the  amount  of  damages,  or 
a  written  release  thereof,  Is  such  a  defect  aa  inralldatee  the  proceedings  of  the 
BQperyisors,  and  that  such  defect  may  be  takw  admitaga  of  any  pemn  intei^ 
ested  in  the  laying  ont  of  the  highway. 

X  SUU — WaiTKK— RkLBABB— EeiOFFBL. 

JSdd,  aUo,  that  a  statement  to  the  superrUon  by  a  parbr  that  he  woald  allow 
the  road  to  be  run  on  his  land,  and  that  he  did  not,  and  would  not,  claim  any 
damagea  therefor,  was  not  such  a  waira  aa  would  hind  blm,  waa  not  a  valid  r»> 
lease  under  the  statute,  and  did  not  raise  an  estoppel  in  paig. 

Appeal  fn»n  ciicait  court,  Gnut  county. 

Carter  A  CUarg,  tox  a{^>dllant.   W.  H.  Bmbe,  for  ntpondent. 

Tatlob.  J.  The  respondent  brought  an  action  in  justice's  court  against  the 
^^lant  for  wrongfully  breaking  and  entering  the  plaintiff's  dose,  and 
OirowiDg  down  and  destroying  bis  fences.  The  defendant  answered  that  the 
loeuff  in  quo  was  a  pablic  highway ;  that  he  did  the  acts  complained  of  for  the 
purpose  of  removing  the  fences  of  said  plaintiff  from  said  highway,  and  that 
what  he  did  was  by  ordw  of  the  board  of  supervisors  of  the  town,  for  the  par- 
pose  (tf  opening  such  highway.  The  defendant  gave  the  proper  bond,  and  the 
cue  was  sent  to  the  circuit  court  of  the  county,  where  the  same  was  tried. 
On  the  trial  the  juryasaessed  the  plaintiff's  damages  at  93-75,  and,  by  consent 
of  the  parties,  the  court  was  to  order  judgment  either  for  the  plaintiff  for  said 
damages,  or  for  the  defendant,  if  he  found  that  as  a  matter  of  law  the  entry 
and  alleged  trespass  were  justified  by  the  evidence  in  the  case.  Thereupon 
the  court  ordered  judgment  in  favor  of  the  plaintiff  for  the  said  daoiages.and 
the  costs  of  the  action.  From  the  judgment  so  ordered  the  defendant  appealed 
to  this  court.  The  counsel  for  the  appellant  in  a  very  able  brief  contended 
tiiat  the  evidence  clearly  established  the  following  facts,  viz. :  That  the  su- 
penrisors  of  the  town  had  regularly  laid  out  a  highway  in  said  town  over  the 
ioeus  in  qttOf  and,  after  laying  out  the  same,  had  ordered  the  same  opened  as 
1  highway,  and  notified  the  plaintiff  to  remove  his  fences  from  within  the 
bounds  of  such  highway;  that  the  plaintiff  had  n^lected  to  so  remove  said 
fences  for  more  than  80  days  after  the  service  of  such  notice,  and  thereupon 
tbe  supervisors  directed  thed^endant*  tiie  overseer  of  the  highway  of  the  dis- 
trict in  wiilefa  said  alleged  highway  was  located,  to  remove  such  fences  and 
open  BQch  road,  and  that  in  pursuance  of  such  order  the  defendant  did  the 
lets  oom|dained  of. 

After  a  careful  oonsideratlcm  of  all  the  evidence  in  the  case  showing  all  th» 
proceedings  taken  the  sapervisors  in  their  attempt  to  lay  out  a  tdghway 
over  ttie  place  where  tbe  alleged  trespass  was  committed,  we  find  no  irregu- 
larity wt^eh  would  render  the  proceedings  void,  except  the  omiuion  to  make 
in  award  ct  damages  to  Hook,  one  of  tbe  owners  of  the  lands  ovw  which  the 
ami  was  attempted  to  be  laid.  This  questi<m  has  been  the  main  point  argued 
hi  this  court  by  both  parties,  and  we  are  led  to  believe  that  it  was  the  point 
iqmn  which  tbe  dreait  Judge  dedared  the  proceedings  at  the  snperviaras  vtAd, 
and  no  protection  to  the  deftaidant.  The  evidence  shows  that  Hook  was  a 
psUckmer  for  the  highway,  and  that  such  proposed  highway  led  from  an  ax- 
▼.86N.w.no.l— 4 
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isting  highway  across  the  lands  of  the  plaintiff  for  about  80  rods  west,  and 
then  extended  west  80  rods  more  on  the  line  between  the  lands  of  the  plain- 
tiff and  of  the  said  Hook,  and  twminntol  upon  the  lands  of  said  Hook.  The 
evidence  also  shows  that  there  was  an  award  of  damages  to  the  plaintiff,  but 
no  award  of  damages  to  Hook.  It  also  appears  that  Hook  stated  orally  to  the 
supervisors  tliat  he  did  not  want  any  damages,  and  waived  all  damages  for  bis 
lands  taken  by  the  highway.  Tliere  was  no  agreement  In  writing  between 
said  Hook  and  the  supervisors  In  regard  to  hla  damages,  and  no  written  release 
of  damages  given  by  him  to  the  superrisors  or  to  the  town. 

This  court  has  held  that  the  supervisors  of  a  town  must  comply  with  every 
substantial  requirement  of  the  statute  regulating  the  laying  out  and  opening 
of  highways,  otherwise  their  proceedings  will  t«  void.  It  has  also  held  that 
certain  provisions  of  the  statute  are  provisions  in  which  the  public  are  inter- 
ested, such  as  the  presentation  of  the  required  petition,  the  giving  of  the  pub- 
lic notice,  the  making  of  the  order  within  the  time  prescrilied  by  law,  and 
other  matters  of  a  like  nature;  and  as  to  such  matters,  neitherone  norall  the 
persons  peculiarly  interested  can  waive  their  performance.  This  court  has 
also  lield  that  there  are  other  matters  which  are  personal  to  some  of  the  peo- 
ple; among  these  is  the  requirement  that  written  personal  notice  shall  be 
given  to  the  owners  of  the  land  required  to  be  taken  for  the  road.  The  serv- 
ice of  this  notice  may  be  dispensed  with  when  the  owner  expressly  waives 
such  personal  notice.  And  so  with  the  award  of  damages  which  the  statute 
requires  should  be  made  to  eaoh  owner  of  land  over  which  any  part  of  the  pro- 
posed road  is  to  be  laid.  This  award  may  be  waived,  and  if  waived  in  the 
manner  prescribed  by  statute,  the  proceedings  will  be  valid.  In  the  case  of  the 
notice,  if  the  person  entitled  to  receive  it  has  waived  such  notice  in  a  manner 
that  will  bind  him,  no  other  party  interested  in  the  highway  can  allege  the 
want  of  such  notice  as  an  irregularity  in  the  proceeding.  At  the  same  time, 
this  court  has  held  that  when  such  personal  notice  has  been  given,  and  has 
not  been  waived  by  the  party  entitled  to  receive  it  so  as  to  bind  him,  such  ir- 
regularity in  the  proceedings  may  be  taken  advantage  of  by  any  other  party, 
and  the  proceedings  will  he  held  void  for  snch  irregularity,  unless  the  party 
complaining  has  in  some  way  estopped  himself  from  attacking  the  legality  of 
the  proceedings,  as  by  receiving  the  compensation  awarded  to  him  for  his  lands 
taken  for  the  highway.  A  failure  to  award  damages,  or  in  lieu  thereof ,  to  pro- 
cure a  release  of  damages,  from  an  owner  or  owners  of  land  taken  for  the  high- 
way, may  be  alleged  by  any  other  person  Interested  in  defeating  the  laying  out  of 
the  highway  as  an  irregularity.  This  we  think  was  clearly  decided  inthecase 
of  Dolphinv.  PecUey,  27  Wis.  469.  The  head-note  In  this  case  reads  as  follows: 
"A  highway  is  not  legally  laid  out  unless  the  commissioners,  within  the  time 
prescribed  by  the  statute,  file  with  the  town  clerk  their  order  describing  such 
highway,  and  an  award  of  damages  to  all  the  persons  through  whose  land  it 
passes,  and  who  have  not  released  the  damages. "  The  word  "all"  is  italicized 
in  the  head-notes, and  seems  to  have  been  Justified  by  the  language  of  the  opinion 
in  the  case.  There  should  have  been  another  quHllfication  added  to  the  last 
clause  of  the  head-note,  "or  who  have  not  made  an  agreement  in  writing 
with  the  supervisors  in  regard  to  their  damages. "  The  omission  of  this  qual- 
ification in  the  head-note  and  in  the  opinion  does  not  detract  from  the  force 
of  the  decision.  In  the  opinion  in  this  case  the  present  chief  justice  says: 
"  Xo  w  the  statute  expressly  provides  that  where  the  supervisors  lay  out  a  high- 
way, they  shall  make  out  an  order  containing  a  description  thereof  and  file 
such  order,  together  with  the  award  of  damages,  in  the  office  of  the  town 
clerk;  and  that,  if  they  fail  to  file  such  order  and  award  within  the  ten  days 
after  laying  out  the  highway,  they  shall  be  deemed  to  have  decided  against  such 
application.  So  it  is  evident  that  the  supervisors  did  not  comply  with  the  pro- 
visions of  the  statute  in  laying  out  the  highway  in  question,  by  omitting  to 
award  damages  to  all  the  persons  tfaioogh  vhose  lands  the  h^hway  was  laid 
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outt  and  who  had  not  released  SQch  damages.  This  was  the  omission  of  a  very 
important  matter,  and  showed  that  the  requirements  of  the  statute  were  not 
oomplied  with  by  the  supervisors."  This  opinion,  it  seems  to  us,  settles  the 
question  that  any  one  interested  in  defeating  the  highway  may  take  advantage 
of  the  neglect  to  award  the  damages  as  required  by  the  statute;  and  thatsuch 
objection  is  not  contined  to  the  person  whose  damages  have  not  been  a<)se9sed 
or  released,  and  is  in  harmony  with  the  eases  wtiich  bold  that  any  one  inter- 
ested may  take  advantage  of  the  want  of  personal  notice  to  the  owners  of  the 
land,  required  to  be  given  by  the  statute,  and  that  such  want  of  personal  no- 
tice will  render  the  proceedings  void,  in  the  absence  of  proof  showiog  that 
such  notice  was  waived  by  the  person  or  persons  entitled  thereto  and  who 
were  not  served.  It  is  urged  by  the  learned  counsel  for  the  appellant  that  this 
case  Is  not  in  point  because  it  does  not  appear  but  that  the  party  complaining 
was  one  of  the  persons  whose  dam^es  bad  not  been  assessed.  The  facts  of 
that  case  do  not  show  that  the  oomplalning  party  was  a  land-owner  whose 
damages  had  not  been  assessed,  and  If  that  had  been  considered  a  material 
matter  by  the  court,  it  seems  to  us  it  would  have  been  mentioned.  Independ- 
ent of  the  fact  that  it  is  the  command  of  the  statute  and  must  therefore  be 
performed,  there  is  a  sufficient  reason  why  any  party  may  allege  the  defect, 
other  than  the  person  entitled  to  the  notice  or  damages.  There  can  be  no 
question  but  that  the  peraon  who  had  not  received  the  notice,  as  required  by 
law,  or  whose  damaged  had  not  been  assessed,  and  who  bad  not  waived  such 
notice,  or  award  of  damage,  could  defeat  the  opening  of  the  highway,  and  it 
WQQld  work  hardship  to  every  one  if  it  could  be  opened  on  one  day,  notwith- 
standing the  objection  of  a  i»rty  who  had  had  notice,  or  whose  damages  had 
been  awarded,  and  on  the  day  after  it  could  be  closed  by  the  party  who  had 
no  notice,  or  whose  damages  had  not  been  awarded.  Every  one  having  an  in- 
terest in  the  highway  hu  an  interest  to  see  to  it  that  it  is  so  laid  out  and 
opened  that  it  cannot  be  closed  at  the  will  of  some  other  party  on  tbe  line 
thereof. 

While  we  think  this  court  has  settled  the  rule  that  any  one  interested  may 
attack  the  validity  of  the  proceedings  of  the  supervisors  in  laying  out  a  high- 
way, and  defeat  such  proceediugs,  when  they  have  not-eomplied  with  the  stat- 
ute, alUiough  the  irregularity  relates  to  matters  which  may  be  personal  to  some 
of  the  parties  Interested,  we  think  it  is  equally  well  settled  that,  as  to  such 
matters  as  are  personal  to  some  of  the  owners  of  the  lands  taken,  such  persons 
may  waive  the  doing  of  such  acts.  Ruhland  v.Supervisorg,  55  Wis.  664-668, 
13  N.  W.  Bep.  877;  Moehrbom  v,  Schmidt,  16  Wis.  646;  Karber  v.  milis,  22 
Wis.  215;  Atutin  v.  Allen,  6  Wis.  134^142. 

The  only  other  material  question  is  whether  Hook  has  waived  his  right  to 
damages  for  taking  his  land,  in  such  a  way  as  would  have  estopped  him  from 
objed;ing  to  the  opening  of  this  proposed  highway  at  the  time  the  same  was 
opened  by  the  defendant  in  this  action.  The  statute,  (section  1270,  fiev.St..) 
provides,  flrst,  that  the  supervisors  may  agree  with  the  owners  through  whose 
'and  a  highway  shall  be  laid  out,  as  to  the  damages  a  town  shall  pay,  and  it 
requires  that  such  agreement  shall  be  in  writing,  signed  by  the  owner  and  the 
supervisors*  and  filed  in  th6  office  of  the  town  clerk,  and  then  prescribes  "  that 
every  such  agreement  and  every  release  of  damages  given  shall  forever  pre- 
clude such  owner,"  etc.  Immediately  following  this  language  the  same  sec- 
tion provides:  "If  there  be  any  owner,  etc.,  •  *  *  wbo  shall  not  agree 
with  the  supervisors  as  to  the  compensation  he  shall  reoelve  for  damages  sus- 
tidned  by  him  by  reason  of  the  laying  out,  etc.,  *  *  *  of  such  highway* 
tad  who  shall  not,  previously  to  tbe  making  of  the  order  laying  out,  etc, 

*  *  *  deliver  to  said  supervisors  a  written  release  of  all  claims  for  such 
damages,  said  supervisors  shall  at  the  time  of  making  such  order  assess  the 
damages  which  such  owner  will  sustain  by  reason  of  the  laying  out,  etc., 

*  *  *   through  his  lands,  and  make  an  award  in  writing.  speeiQring  therein 
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ttie  sum  awarded  hj  Uiem  to  each  of  said  owners  for  tiidr  nspectiTO  dam- 
ages." 

The  evidence  in  this  case  shows  that  no  written  agreement  was  made  be- 
tween the  BupOTVisors  and  the  said  Hook  as  to  the  damages  he  should  receiTe; 
that  no  written  release  was  glTeo  as  prescribed  by  law ;  and  that  no  award  of 
dama^  was  made  hj  the  supervisors  to  him.  On  the  iaoe  of  the  proceedings 
it  is  dear  that  the  supervisors  luvefiailed  to  proceed  in  the  manner  prescribed 
by  tiie  statute,  and  consequently  these  proceedings  are  irregular  and  void,  un- 
less the  evidence  discloses  facts  which  would  have  estopped  tlie  said  Hook 
from  objecting  to  the  opening  of  said  highway,  at  the  time  the  same  was 
opened  by  the  defendant.  The  only  evidence  upon  which  an  estoppel  can  be 
based  is  the  testimony  of  Hook  himself.  He  says:  "I  did  not  claim  any 
damages  of  the  town  for  running  that  road  there.  It  was  the  understanding 
that  I  was  not  to  claim  any  and  I  never  did  claim  any. "  "I  told  them  when 
they  were  there  that  I  was  willing  to  have  that  road  ran  on  my  land,  after  it 
struck  my  land."  This  at  most  was  a  parol  license  to  the  supervisors  to  lay 
out  the  highway  over  his  land,  without  awarding  him  any  damages,  and  It  ia 
clear  that  it  could  be  revoked  at  any  time  before  the  supervisors  actually 
opened  the  road  for  public  use.  This  was  so  decided  in  the  case  of  Sqtiierg  v. 
Neenah,  24  Wis.  588.  In  that  case  it  was  held  that  the  parol  consent  of  the 
owner  that  the  village  authorities  might  lay  out  a  street  acroes  his  lands  with- 
out tlie  payment  of  damages  or  condemning  the  same,  as  required  tiie  con- 
stitution, could  be  revoked  at  any  time  before  the  street  was  In  fact  open  for 
public  use,  and  he  was  himself  allowed  to  maintain  an  action  of  trespass 
against  the  authorities  for  opening  the  street  against  his  consent.  Under  the 
authority  of  that  case  it  is  evident  that  Hook  could  have  prevented  the  open- 
ing of  the  highway  in  question,  notwithstanding  his  statement  that  he  did 
not  claim  any  damages,  and  that  it  was  understood  that  he  was  not  to  claim 
any  damages.  If  Hook  could  at  that  time  have  prevented  the  opening  of  the 
highway,  then  under  the  authority  of  Dolphin  v.  Pedley,  supra,  we  think  the 
phiintifF  could.  What  the  effect  of  a  written  release  of  damages  given  to  the 
supervisors  by  Hook,  after  the  order  laying  out  the  highway  had  been  made, 
or  what  would  have  been  the  effect  if  the  highway  had  been  opened  by  ttie 
supervisors  at  the  express  request  of  Hook,  are  questions  not  In  this  case  and 
are  not  decided. 

There  are  certainly  two  reasons  why  this. parol  arrangement  did  not  estop 
the  said  Hook  from  objecting  to  the  opening  of  the  highway  across  his  land: 
First,  the  fight  to  maintain  a  highway  across  his  land  is  an  interest  in  real 
estate,  and  cannot  be  granted  except  by  writing.  The  fact  that  the  Justice  is 
ousted  of  his  jurisdiction  by  the  plea  that  the  locus  in  quo  was  a  highway 
shows  this.  Second,  because  the  statute  in  very  clear  terms  declares  that  the 
only  way  he  can  bar  himself  from  claiming  damages  is  either  by  an  agree* 
ment  in  writing  or  by  a  written  release,  and,  outside  of  the  statute,  be  could 
only  be  barred  by  an  estoppel  in  pais.  There  is  some  reason  for  this  provis- 
ion of  the  statute.  It  is  to  make  a  public  record  accessible  to  all,  which  will 
show  that  such  a  waiver  of  damages  has  been  made  in  a  way  to  bind  the  party 
effectually,  and  so  assure  other  parties  interested  that  he  has  no  power  to 
avoid  the  proceedings  on  that  account.  Without  such  a  provision,  there  would 
always  remain  a  very  great  uncertainty  as  to  the  validity  of  the  proceedings, 
which  could  only  t>e  conclusively  settled  by  an  action  to  try  their  validity. 
The  learned  counsel  in  his  supplemental  brief  says  the  statute  does  not  require 
that  the  written  release  spoken  of  in  the  statute  should  be  filed  in  any  pub- 
lic office,  and  so  there  is  no  force  in  this  reason.  We  think  this  is  a  mis- 
take. Section  1279,  Rev.  St.,  provides  that  all  applications  and  other  papers 
relating  to  laying  out  any  highway  shall  be  filed  in  theofficeof  the  town  clerk, 
as  soon  as  the  supervisors  have  decided  thereon.  Under  this  section  we 
think  a  release  of  damages  taken  in  sach  proceedings  should  be  filed  tn  said 
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(tfBce.  Hocdc  not  having  estopped  himself  from  objecting  to  the  opening  of 
the  hif^waj,  whra  the  defendant  proceeded  to  open  it  against  the  objection 
of  the  plaintiir,  the  proceedings  of  the  supwTisom  were  no  protection  to  the 
defendant. 

The  judgment  of  the  circuit  court  is  affirmed. 


PowEBS  V.  FowEBS  and  others. 
(Sujireme  Court  of  WiMcontin.   NoTember  1,  1887.) 

1.  PAXnmSHlP — FiBH  AHS  PuTATK  CuDITOBa— Pbiobitt  aqaisst  Fuuc  Asbstb. 

A  sepamte  creditor  of  one  of  tbe  partoen  of  «a  insolvent  partnership  obtained 
Jodgnient  against  the  IndlTidoal  partner,  and  Isvied  npoo  All  tlie  partneiahlp  prop* 
erty,  bat,  before  sale  under  tbe  ezeoaUon  levy,  a  partnerahlp  cradltor  attaobed  the 
same  property,  and  afterwards  got  Judgment.  The  sheriff  sold  the  property  on  the 
execution  in  favor  of  the  separate  creditor,  and  held  the  proceeds  subject  to  the 
order  of  the  coart.  On  petition  of  inteirention  br  the  partnership  creditor,  held, 
that,  aa  the  partnership  oredltor  had  obtained  a  Uen  on  the  property  before  the 
same  had  been  appropriated  to  the  delit  of  tbe  separate  oredltor,  tbe  proceeds  must 
fine  be  applied  in  payment  of  the  debt  of  the  tlmi  oredltor,  and  that  It  was  1mm a-  > 
terial  that  tbe  separate  creditor  had  obtained  a  lien  first,  so  long  aa  the  property  had 
not  been  sold  before  the  lien  of  the  firm  creditor  attached.^ 

1  Sakb— FcHD  IN  Const— Rights  DsTBaHiRED  bt  PxriTioif. 

Bdd,  afao,  that  since  tbe  fund  to  be  distributed  was  in  the  hands  of  the  court,  and 
no  persons  were  interested  In  it  except  thesepatatecreditor  and  the  petitioning  firm 
credUor,  the  ri^tsofthecontesting  creditors  to  thefhnd  oould  bed^rminedupon 
potion,  without  the  neoessity  of  resorting  to  an  action  in  equity;  and  allegation 
and  proof  of  fraud  on  the  part  of  tbe  separate  crediton  was  not  noBSsaarr  to  glTt 
the  court  the  right  to  proceed  by  petition. 

Amnal  from  circuit  court,  Grant  oounty. 

John  2>.  WUton,  for  appellant.   Clark  A  MUla,  for  respondents. 

Tatxx>b,  J.  The  petition  of  the  respondents  shows  that  the  appellant  ob- 
tained a  judnnent  against  Frank  L.  Powers  for  the  sum  of  $3,463.25  dam- 
ages, and  $£»  costs,  on  tbe  eighth  of  February,  1886.  On  the  same  date  exe- 
cution was  Issued  on  such  judgment,  and  placed  in  tbe  hands  of  tbe  sheriff  of 
tbe  proper  county.  On  the  same  day,  by  virtue  of  said  execution,  said  sheriff 
seized  upon  all  the  goods  and  chattels  of  Frank  L.  Powers  and  S.  Stone,  as 
partners,  and  that  all  tbe  goods  and  chattels  seized  upon  said  execution  were 
tbe  goods  and  chattels  of  the  said  firm  of  Powers  &  Stoue.  The  petition  fur- 
ther sets  forth  that  the  respondents  were  creditors  of  the  firm  of  Powers  & 
Stone,  for  goods  theretofore  sold  to  said  firm,  and  that  on  the  eleventh  day 
of  February,  1886,  they  commencofl  an  action  against  said  Powers  &  Stone,  to 
recover  tbe  amount  due  them ;  that  in  said  action  a  writ  of  attachment  was 
lasaed  against  the  property  of  said  Powers  &  IStone,  and  by  virtue  of  such 
attachment,  the  goods  and  chattels  in  the  hands  of  said  sheriff,  by  virtue  of 
his  levy  and  seizure  upon  the  execution  above  mentioned,  were  duly  attached 
and  dnly  appraised  at  tbe  value  of  S2.548.34.  The  petition  further  ^l^es 
that  at  the  time  of  the  levy  of  said  attachment,  tbe  only  property  owned  by 
Powers  &  Stone,  or  by  either  of  them,  liable  to  execution,  were  the  goods  and 
chattels  seized  by  them  on  such  attachment.  The  petition  further  alleges 
that  Powers  A  Stone  are  both  insolvent,  and  that  the  execution  Issued  upon 
tbdr  judgment  obtained  in  the  attachment  action  was,  on  the  second  day  at 
April,  1887,  returned  unsatisfied.  The  petition  further  sets  forth  that  the 
sheriff  proceeded  to  sell  the  proi>erty  of  said  Powers  &  Stone  upon  the  execu- 
tim  inned  upon  ttie  judgment  in  favor  of  ttie  ai^ellant,  and  upon  su(di  sale 

^As  to  priorities  between  firm  uid  private  creditors  in  making  disposition  of  the  as- 
Miiof  an  insolvent  firm,  see  Johnston's  Appeal,  (Pa.)  9  Atl.  Eep.  76,  and  note;  Mar 
d>iiw  Go.  V.  Baunon.  (Tenn.)  4  8.  W.  Bep.  891,  and  note ;  Saocesslon  of  Filcher,  (La.)  1 
&mth.  Bep.  S2Bi  and  note. 
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he  realized  a  large  sam  of  money,  more  than  sufficient  to  satisfy  the  judgment 
<tf  the  petitioners,  and  that  such  mon^  la  still  in  the  hands  of  said  sheriff, 
who  holds  the  same  under  the  order  of  the  court  to  be  paid  over  to  m<Ai  party 
or  person  as  may  be  entitled  thereto.  The  petition  asks  for  an  order  of  the 
coortt  directing  the  sheriff,  or  other  officer  or  person  having  such  money,  to 
pay  over  to  the  petitioners  the  amount  of  their  said  judj^ent,  etc.  They 
also  ask  the  court  to  make  an  order  requiring  the  said  ^man  A.  Fotfera, 
the  respondent,  to  answer  their  petition.  The  circuit  court  thereupon  made 
an  order  requiring  said  Lyman  A.  Powers  to  answer  said  petition  within  20 
days  after  service  of  a  copy  of  the  order  and  a  copy  of  the  petition  upon  him. 

After  the  service  of  sucli  order  and  petition,  tlie  said  Lyman  A.  Powers  ap- 
peared in  court  and  filed  a  demurrer  to  said  petition,  stating  the  following 
grounds  of  demurrer:  "(l)  That  the  court  has  no  JuriBdlction  of  the  person 
of  the  plaintiff,  or  defendant,  or  of  the  suhjectrmatter  set  forth  in  tiie  peti- 
tion, or  of  the  above-entitled  action.  (2)  That  the  petitioners  have  not  legal 
capacity  to  sue  or  intervene  herein.  (3)  That  there  is  another  action  pend- 
ing between  the  parties  hereto  for  the  same  cause.  (4)  That  there  is  a  de- 
fect of  parties,  both  plaintiff  and  defendant,  for  the  reason  that  Samuel  fitone 
and  Ora  Bichards,  sheriff,  should  be  made  a  party  to  this  proceeding.  (5) 
That  several  causes  of  action  and  grounds  for  relief  have  been  improperly 
united.  (6)  That  the  petithm  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  entitle  the  petitioner  to  the  relief  prayed  for.  (7)  That 
the  action  was  not  commenced,  or  petition  flled  for  leave  to  intwvene,  within 
the  time  limited  by  law."  The  circuit  court  overruled  the  demurrer,  and 
from  the  order  overruling  such  demurrer  the  said  Lyman  A.  Powers  appeals 
to  this  court. 

The  case  presents  the  following  facts  In  brief:  A  creditor  of  one  of  the 
partners  of  an  insolvent  partnership  obtains  a  judgment  against  such  part- 
ner upon  his  individual  indebtedness,  and  levies  upon  all  the  partnerahip  prop* 
erty.  A  creditor  of  the  partnership  commences  an  action  upon  a  demand  due 
to  him  from  the  partnership,  before  the  sale  under  the  execution  levy,  and  at- 
taches the  same  partnership  property  for  his  partnership  debt,  and  afterwards 
obtains  judgment  against  Ibe  partnership.  In  the  mean  time,  and  after  his 
attachment,  the  sheriff  sells  the  property  of  the  partnership,  upon  the  execu- 
tion, in  favor  of  the  individual  creditor,  and  retains  the  proceeds  of  the  s^e 
in  his  hands  to  be  paid  over  by  orderof  thecourt,  tothe  party  entitled  thereto. 
The  parties  having  the  attachment  and  judgment  ag»inst  the  piu'tnership  ask 
the  court  to  direct  ttie  money  in  the  hands  of  the  sheriff  to  be  appropriated, 
in  the  first  place,  to  the  payment  of  their  judgment.  That  the  petitioners 
are  entitled  to  have  the  money  so  applied  b^  some  process  of  law  cannot  well 
be  denied.  All  the  cases  hold  that  in  a  contest  between  a  creditor  of  one  of 
two  or  more  partners  and  a  creditor  of  the  partnership,  the  creditor  of  the 
partnership  is  to  be  preferred,  if  he  shows  that  lie  has  in  any  way  obtained  a 
lien  upon  the  partnership  property,  before  the  same  iias  been  appropriates!  to 
the  payment  of  the  debt  of  the  creditor  of  the  individual  partner.  The  peti- 
tion clearly  shows  that  the  petitioners,  the  creditors  of  the  partnership,  had 
attached  the  partnershipassets  before  the  same  had  been  sold  on  the  execution 
in  favor  of  the  creditui  of  the  individual  partner.  In  such  case  it  is  wholly  im- 
material that  the  creditor  of  the  individual  obtained  a  lien  first,  so  long  as 
the  property  has  not  been  sold  before  the  lien  of  the  creditor  of  the  firm  at- 
taches. Conroy  v.  Woods,  73  Amer.  Dec.  605,  606,  13  Cal.  626;  Qremioood 
V.  lirodhead,  8  Barb.  594;  Wilder  v.  Keeler,  3  Paige,  167;  Jackson  v.  Cor- 
nell, 1  Sandf.  Ch.  348;  Coover' a  Appeal,  ^"Bsk.  St.  9,  70  Amer.  Dec.  150.  In 
tliis  case  the  court  say:  "But  when  the  joint  creditoi-s  acquire  a  lien  on  the 
joint  assets,  either  by  assignment  or  levy,  no  subsequent  disposition  of  the 
property  by  tiie  several  partners,  or  by  their  separate  execution  creditors,  can 
defeat  such  lien.   It  differs  from  a  lien  against  a  single  member  of  the  firm 
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in  this  important  pHrticnlar;  that  the  former  is  a  lieo  oa  the  chattels  them- 
selvea,  while  the  latter  ia  a  lien  on  the  surplus  only  after  payment  of  the  part> 
netship  debts.  The  lien  of  the  partnership  creditoi*  is  In  time  it  acquired  be- 
fore the  sale.  The  moment  their  equity  to  the  partnership  property  is  thus 
secured,  their  rights  become  paramount,  and  nu  arrangement  of  the  order  of 
sale  can  give  the  separate  creditors  a  preference  over  him."  This  case,  it  ap- 
pears to  ua,  correctly  states  the  law  aa  to  the  relative  rights  of  an  individual 
creditor,  and  the  rights  of  a  creditor  of  tt>e  partnership,  when  both  have  ac- 
quired a  lien  upon  the  partnership  assets,  before  a  sale  of  Che  same  has  been 
made  by  the  individual  creditor.  The  cases  cited  by  the  learned  counsel  for 
the  appellant,  which  seem  to  hold  a  different  rule,  will  be  found  upon  exam- 
ination to  be  cases  in  which  the  individual  creditor  of  one  of  the  members  of 
the  firm  had  been  allowed  to  proceed  and  sell  the  property  of  the  Qrm  to  pay 
his  individual  debts,  before  any  steps  were  taken  by  the  creditora  of  the  firm  to 
attach  theproperty  of  the  firm  for  their  debts,  or  in  any  other  way  obtain  a  lien 
thereon.  In  such  case  the  courts  hold  that  tlie  equitable  lien  of  such  cred- 
iton  over  the  creditor  of  the  individual  is  a  lien  to  be  worked  ont  in  the  name 
of  the  partnm,  and  not  in  their  own  names. 

It  is  objected  by  the  learned  counsel  for  the  appellant  that  if  the  petitioners 
have  any  right  aa  against  the  ol^m  of  the  a^pcdUnt,  it  can  only  be  enforced 
in  an  equitable  action ,  and  not  by  petition.  We  see  no  reason  why  the  court 
cannot  do  justice  in  this  matter  upon  the  petition  todistributethe  fund  In  the 
bands  of  the  court,  as  well  aa  by  an  independent  action.  No  persons  appear 
to  be  interested  in  the  fund  except  the  appellant  and  the  petitioners.  The 
sberifl  has  no  interest  hostile  to  either,  aud  there  are  no  other  creditors  who 
would  seem  to  have  any  interest.  It  is  urged  that  the  right  to  distribute  the 
fund  depends  upon  the  good  faith  of  the  appellant  in  proceeding  to  sell,  and  as  no 
fraud  is  charged,  the  i^Uion  should  not  be  sustained.  In  the  cases  in  which 
this  court  has  held  that  the  rights  of  contesting  creditors  to  a  fund  arising 
from  the  sale  of  the  property  of  the  common  debtor  may  be  determined  upon 
the  petition  of  one  of  the  cUimants,  it  may  have  appeared  that  the  rights 
of  the  petitioner  in  such  cases  did  depend  upon  the  fraud  of  the  claimant; 
bnt  we  are  not  aware  that  it  was  decided  that,  in  order  to  give  the  court  ju- 
risdiction to  make  an  order  distributing  such  fund,  it  was  necessary  to  charge 
and  prove  fraud  on  the  part  of  the  other  claimant.  If  the  court  has  jurisdio- 
tioa  to  determine  a  question  of  fraud  in  order  to  base  an  order  for  the  distri- 
bution, it  would  seem  the  court  might,  with  much  greater  propriety,  make  an 
order  of  distribution  when  no  fraud  was  involved,  and  only  a  question  of  law 
upon  an  admitted  state  of  facta.  See  Breslauer  v.  Qeii/uss,  65  Wis.  378, 
27  X.  W.  Rep.  47;  Nanaauer  v.  Techner,  66  Wis.  388,  27  N.  W.  Rep.  40. 

The  r^ht  of  a  court  to  distribute  a  fund  brought  into  court  by  the  sale  of 
property  upon  its  order  or  writ  has  always  been  recognized,  and  is  the  well- 
known  method  of  proceeding  whoiever  there  ia  a  surplus  arising  upon  the 
sale  of  real  estate  in  the  foreclosure  of  a  mortgage,  or  other  judicial  sales. 
Bet  if  it  were  necessary  that  the  element  of  fraud  should  exist  to  give  the 
eourt  tlie  right  to  proceed  by  way  of  petition,  that  element  would  exist  in 
this  case.  The  petition  shows  that  the  firm,  and  the  individuals  comprising 
the  firm,  an  Insolvent,  and  unable  to  pay  their  debts;  and  if  the  creditor  of 
ilw  individual  partner  is  permitted  to  apply  the  assets  of  the  firm  to  the  pay- 
ment of  bis  debt,  it  would  be  a  fraud  upon  the  creditors  of  the  firm.  See  Keith 
V.  Armstrong,  65  Wis.  225-228,  26  K.  W.  Bep.  445.  and  cases  there  cited. 
This  petitioner  having  acquired  a  lien  upon  the  partnership  assets  out  of  which 
the  fund  iu  court  was  raised,  be  is  in  a  position  to  intervene  without  the  con- 
sent or  co-operation  of  the  partners. 

Tbe  order  of  the  circuit  court  ia  affirmed,  and  the  cause  is  remanded  for 
Curther  proceedings. 
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9TATB  fl(s  rd.  Town  of  Whitb  Oak  Spbxmgs  v.  Cuaassraov,  Judge,  etc.* 
and  another.  Clerk,  etc. 

(Suprems  OoaH  of  F'i*(»n«jn.   NoTember  1,  1887.) 

TaZAL— yBBOIOI  FOB  IfOMINlL  DAKAeV— BbOOHBIDBKATIOV  BT  JuXT— DtBAGBSBmHT. 

In  an  action  as&lnat  a  towD  to  reooTar  damagea  for  posonal  Ii^atifla  aamed  by  a 
defect  in  the  hisnway,  the  Jury  fband  that  the  town  waa  Uabl&  but  aaaeaaed  nom- 
inal damafiea  of  $1.  The  presidiOK  judge  reftiaed  to  receive  the  verdict,  and  sent 
the  jary  out  for  further  conaideration,  telling  them  that,  If  the  plaintiff  was  entitled 
to  recover  at  all,  afae  was  entitled  to  aubalantial  damages.  The  Jury,  apon  retora- 
ing.  announced  that  thm  had  not  agreed  upon  a  verdict,  and  were  not  likely  to 
agree.  They  were  then  dlBcharoed,  and  the  clerk,  by  the  direction  of  the  Judge,  re- 
fused to  enter  up  any  verdict  or  Judgment  in  the  action.  Upon  mandamtw  to  compel 
the  j  ndge  and  clerk  to  enter  np  the  verdict  of  $1,  Ac/ti,  that  the  jary,  having  silently 
acquieeced  in  the  request  of  the  court  that  theyahould  reconsider  their  verdict,  and 
bavins  afterwards  declared  that  they  could  not  agree  upon  any  verdict,  and  having 
been  discharged,  must  be  considered  to  have  receded  from  the  verdict  as  fint 
broDght  in ;  and  their  final  action  being  a  disagreement,  thera  was  no  verdict  fa  the 
case  upon  which  any  Indgnunt  ootdd  m  wteiod. 

Mathdatnm. 

Orton  ds  Oabom,  tot  relator,  appellant.  P.  B.  Siftypson  and  The  Attomajf 
Cfemral,  for  reapondenti. 

Tatix)B,  J.  This  is  a  proceeding  by  mandamus  issued  out  of  this  court 
on  the  petition  of  the  said  town  against  the  Judge  and  clerk  of  the  circuit 
court  of  La  Fayette  county,  to  compel  said  judge  to  direct  the  clerk  to  enter 
Judgment,  and  the  clerk  to  enter  judgment  upon  a  verdict  of  the  ]ur7,  which 
it  is  alleged  was  returned  by  said  jury  to  said  court  on  the  tri^  of  an  aotton 
in  which  Susanah  March  was  plaintiff  and  said  town  was  defendant. 

The  petition  sets  forth,  in  substance,  that  one  Susanah  March  commenced 
an  action  about  the  eleventh  day  of  May,  1886,  in  the  circuit  court  of  the 
county  of  La  Fayette,  against  said  town  of  White  Oak  Springs  in  aaid  county, 
to  recover  damages  for  an  injury  to  her  person,  alleged  to  have  been  caused 
by  reason  of  the  insufficiency  of  a  certain  highway  in  said  town.  The  peti- 
tion then  sets  out  a  copy  of  the  complaint  in  said  action,  and  the  answer  of 
the  defendant.  The  complaint  alleges,  in  substance,  that  the  plaintiff  was 
thrown  from  her  buggy  while  driving  aJong  a  certain  highway  in  said  town, 
and  was  injured;  that  her  left  arm  was  broken,  and  she  was  also  injured 
about  the  head.  It  alleges  a  defect  in  the  highway  as  the  cause  of  the  injury, 
and  claimed  damages  in  the  sum  of  81,500.  The  answer  denies  that  the  h^^h- 
way  was  insufficient  or  out  <^  repair  at  the  time  and  place  alleged  in  the  com- 
plaint; denies  all  the  other  material  allegations  of  the  complaint,  and  alleges 
that  if  the  plaintifC  was  thrown  from  her  wagon  and  injured  while  traveling 
upon  said  highway  in  said  town,  it  was  caused  by  her  own  neglect  and  want 
of  care,  and  not  from  any  defect  or  insufficiency  of  said  highway.  The  peti- 
tion then  alleges  that  said  action  came  on  for  trial,  and  was  tried  in  said  cir- 
cuit court  before  the  court  and  a  jury,  and  sets  out  at  length  the  charges  of 
the  court  to  the  jury  in  such  action.  It  further  shows  that  upon  such  trial 
the  following  questions  were  submitted  to  the  jury  for  them  to  answer,  but 
not  as  a  special  verdict:  "^1)  Was  the  highway  at  the  place  of  the  accident 
in  a  reasonably  safe  condition  to  accommodate  the  customary  travel  passing 
over  it?  Anstoer.  No.  (2)  Was  the  team  John  March  was  driving  at  the 
time  of  the  accident  an  ordinarily  safe  team?  A.  Yes.  (3)  Was  John 
March  driving  in  an  ordinarily  careful  manner,  under  all  the  circumstances, 
at  the  time  of  the  accident?  A.  Yes.  (4)  Was  the  plaintiff,  at  the  time  of 
the  accident,  exercising  ordinary  care?  A,  Yes.  (5)  At  what  sum,  if  you 
find  for  the  plaintiff,  do  you  assess  the  damages  that  she  is  entitied  to  recover 
for  past  pain  and  suffering  ?  A.  One  doUar.   (6)  At  what  sum,  if  anything. 
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if  yoa  find  for  the  pli^ntiff,  do  you  aasces  the  damages  that  the  plaintiff  la  en- 
titled  to  leooTW  for  fatnra  painf  A.  90. " 

The  petition  fnither  shows  that  when  the  juzy  had  been  Instructed  by  the 
eoait,  they  retired  to  eonslder  apon  this  verdict,  and  after  having  remained 
oat  for  a  considerable  length  of  time,  returned  into  court,  and  being  asked 
If  they  had  agreed  apon  their  verdict,  th^  replied  tiiat  they  had,  and  handed 
to  thu  derk  or  Judge  the  questions  sabmitted  to  them,  answered  as  above  in- 
dicated, and  also  the  f(dlowing  general  verdict:  "We,  tlie  jury,  find  for  the 
plaintiff,  and  assess  her  dam^ee  at  that  the  judge,  after  reading  the 
verdict,  then  said  to  the  jury:  "Qentlemen,  this  is  n^  a  verdict  that  will 
stand  in  the  law.  If  I  should  receive  this  verdict,  and  the  plaintiff  appealed 
to  the  supreme  court,  this  verdict  would  not  stand.  If  the  plaintiff  is  entlOed 
to  recover  anything,  she  is  entitled  to  recover  more  than  yuu  have  found.  I 
do  not  say  how  much,  but  something  snbstajitial;  more  than  nominal  dam- 
ages. It  is  not  my  du^  to  reoelve  this  verdict.  You  may  retire  for  one 
hour,  and  if  at  that  time  you  are  unable  to  agree,  I  will  discharge  you." 
That  the  verdict  with  the  questions  and  answers  were  returned  to  the  jury  by 
the  court,  and  thereupon  the  jury  ^ain  retired  to  their  room.  To  the  action 
of  the  court  in  making  this  statement  to  the  jury,  and  reeCusing  to  receive  the 
said  verdict,  and  have  the  same  entered,  and  in  directing  and  permitting  the 
jufy  to  agidn  retire  to  consider  a  verdict,  the  defendant's  counsel  objected  and 
excepted,  and  then  insisted  to  the  eoart  that  the  verdict  as  returned  by  the 
jury  should  be  received,  entered,  and  filed,  and  the  jury  be  discharged  from 
the  further  consideration  of  the  case,  all  of  which  the  court  refused  against 
the  objection  and  exception  of  the  defendant's  counsel;  that  thereupon  the 
Jury  again  retired,  and  remained  In  their  room  until  12  o'clock,  noon,  unable 
to  agree  on  any  other  verdict  than  as  above  set  forth,  and  they  handed  such 
verdict  and  such  questions  and  answera  to  the  clerk,  and  they  were  duly  filed 
on  that  day  by  the  clerk,  and  the  jury  was  discharged.  Thai  the  defendant 
demanded  of  Uie  clerk  that  be  enter  such  vwdict  in  the  minutes  of  the  court, 
which  the  said  clerk  refused  to  do,  and  still  refuses;  and  that  said  clerk  whs 
directed  by  the  judge  of  said  court  not  to  enter  the  said  verdict,  and.  in  fact, 
said  verdict  and  the  answers  to  said  questions  have  not  been  entered  in  the 
minutes  of  the  court,  and  that  no  judgment  has  been  rendered  or  entered  in 
said  action. 

The  petition  further  all^^  that  on  the  twenty-eighth  day  of  May,  1886, 
•  the  defendant  town,  by  its  counsel,  prepared  and  presented  to  the  clerk  of 
said  court,  George  F.  West,  a  judgment  in  said  action  upon  said  verdict,  and  de- 
manded that  the  said  clerk  should  file  and  enter  said  judgment  In  said  action, 
and  that  he  also  enter  said  verdict,  and  tendered  him  his  fees  for  so  doing, 
and  all  his  other  fees  in  said  action ;  that  said  clerk  refused  to  enter  said  ver- 
dict, or  file  or  enter  said  judgment  in  the  action ;  and  further  alleges  tliat  the 
Hon.  Gbobob  Clementson,  the  circuit  judge,  refused  to  permit  said  verdict 
or  judgment  to  be  entered  in  said  action.  The  petition  gives  a  copy  of  the 
judgment  presented  for  entry,  which  would  be  a  proper  judgment  in  form,  to 
be  entered  upon  the  verdict  as  reported  by  the  jury,  when  they  came  into 
court,  aod  reported  they  had  agreed  upon  their  verdict.  The  prayer  of  the 
petition  is  for  an  alternative  writ  of  mamdamua  commanding  the  said  Gbobqb 
Cleuentson,  the  circuit  judge,  and  George  F.  West,  the  clerk  of  said  court, 
to  receive  said  verdict,  and  make  proper  entries  in  the  minutes  of  said  court, 
of  the  said  verdict  of  said  jury,  and  of  the  said  questions  and  answers,  and 
to  enter  a  judgment  upon  said  verdict  in  said  action,  upon  and  in  accordance 
with  said  verdict.  An  alternative  writ  was  issued  as  prayed  for  in  the  petip 
tion. 

The  Hon.  George  Glementson,  circuit  judge,  and  the  clerk  of  said  court, 
each  made  a  return  to  said  writ.   Tliese  returns  admit  the  allegations  of  the 
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petition  of  the  relator  ai  to  the  pendenc;'  ot  the  action  between  Susanah  March 
against  the  said  town  of  White  Oak  Stings,  the  object  of  Mid  action,  and  the 
pi-oceedinga  taken  therein,  up  to  the  time  the  jury  returned  into  court  and  re- 
ported that  tbej  had  agreed,  and  handed  to  the  clerk  the  questimiB  and  an- 
swers by  them,  together  with  a  general  verdict  for  theplaintifl,  luseasing  her 
damages  at  As  to  what  the  court  said  to  the  Jury  at  ^t  tbne,  and  the 
action  of  the  jury  thweafter.  Is  stated  in  the  return  of  the  oirouit  judge, 
as  follows:  The  circuit  judge  in  his  return,  after  stating  at  considerable 
length  what  iiutructions  were  given  to  the  jury,  and  the  difficulty  the  jury 
seemed  to  have  in  arriving  at  a  vordiet,  before  the^y  presented  the  verdict  in 
question,  admits  that  at  the  time  alleged  in  the  petitim  the  jury  came  into 
court,  aikl  upon  being  interrogHted  as  to  whether  they  had  agreed  upon  the 
verdict,  rejmed  tliat  they  had,  and  then  handed  to  the  derk  the  questions  sub- 
mitted to  them,  with  their  answers  to  the  sune,  together  with  their  general 
verdict,  as  stated  in  said  petition.  He  then  sets  out  at  length  what  he  said 
to  the  jury  upon  their  presenting  such  verdict,  as  follows:  "'Gentlemen,  thia 
verdict  is  not  a  verdict  that  will  stand  in  the  law.  If  I  should  receive  tbia 
verdict,  and  the  plaintifF  appealed  the  case,  the  supreme  court  would  reverse 
it  and  send  it  back,  because  they  would  say  that  If  that  woman  was  entitled  to 
recover  anything,  she  was  entitled  to  recover  something  that  was  not  simply 
nominal.  I  don't  know  that  you  can  agree  in  this  case,  but  it  would  be  sim- 
ply tiseless  to  receive  this  verdiut.  If  you  find  that  the  plaintiff  is  entitled  to 
receive  aujrthing  at  all.  you  will  have  to  find  ttiat  she  is  entitled  to  receive 
something  substantia].  The  amount  you  have  named  in  this  verdict  is  sim- 
ply nominal,  and  it  will  be  my  duty  to  return  it  to  you,  and  request  you  to 
consider  it  f  m-tber.  I  will  send  you  out  for  one  hour  longer,  gentlemen,  and 
if  you  do  not  agree  I  will  discharge  you. "  Tht^se  remarks  and  the  whole  pro- 
ceeding were  objected  to  by  the  defendant.  The  judge  then  says  the  verdict, 
the  questions,  and  the  instructions  of  the  court,  were  returned  to  the  jury, 
and  tbey  again  retired.  He  then  stated  that  the  jury  remained  out  until  12 
o'clock  u.,  when  they  were  again  brought  into  court,  and  after  having  been 
regularly  called,  and  all  answering  to  their  names,  the  court  asked  them  if 
they  had  agreed  upon  a  verdict.  The  foreman  replied  that  tiiey  had  not. 
They  were  then  asked  if  there  was  any  prospect  of  their  agreeing,  and  the  re- 
ply was  in  the  negative,  and  thereupon  the  court,  wittiout  objection  ct  any 
one,  discharged  them  from  the  further  consideration  of  the  case. 

The  return  of  the  judge  also  denies  that,  when  the  jury  returned  into  court  * 
the  last  time,  tliey  announced  that  tliey  were  unable  to  agree  upon  any  other 
verdict,  and  any  other  answers  to  said  questions,  than  such  as  they  had  brought 
in  about  the  hour  of  10,  aa  aforesaid ;  but,  on  the  contrary,  alleges  the  fact  to 
be  that  after  being  sent  out  at  the  hour  last  named,  the  jury  did  not,  at  any 
time  before  they  were  discharged,  state  to  thecourt  that  they  had  agreed  upon 
the  same  verdict  or  any  other  vei-dict,  but  that  they  stated  that  they  could  not 
agree,  and  thereupon  were  discharged.  The  circuit  judge  further  returns 
that  when  the  said  jury  were  brought  into  court  the  last  time,  at  12  o'clock^ 
they  brought  back  with  them  the  instructions  of  the  court,  said  questions,, 
and  said  verdict  that  had  been  returned  to  them  when  they  were  last  sent  out, 
but  they  brought  them  back  simply  as  papers  placed  in  their  care  to  l>e  re- 
turned to  the  court  with  all  papers  in  their  hands  connected  with  the  case,  aa 
they  knew  from  their  experience  as  jurors  should  be  done.  He  admits  tliat 
after  the  jury  were  discharged,  the  defendant's  attorneys  demanded  of  the 
court  tliat  the  verdict  that  the  jury  had  offered  at  10  o'clock  be  enteretl  as  the 
verdict  in  the  case,  and  that  he  refused  the  demand,  and  directs  the  clerk  to 
enter  in  his  minutes  that  the  jury  disagreed  and  were  discharged;  but  to  die 
the  instructions,  questions,  and  answers,  and  said  paper  purporting  to  be  a 
verdict,  with  the  other  papers  in  the  case. 
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The  clerk  in  hia  return  admits  tbat  the  attorneys  for  tbe  defendant  town 
presented  a  Judgment,  and  demanded  that  he  sign  and  file  tbe  same,  as  alleged 
in  the  petition,  and  that  be  refused  to  do  as  demanded, 

Tbe  circuit  judge  also  alleges  In  his  return  that  the  ano(mtradicted  testi- 
ffionf  in  tbe  case  proved  that  the  plaintift  was  thrown  from  the  bugxy  in 
which  she  was  riding  at  the  place  In  the  higl^way  alleged  in  the  c<nnplAnt; 
that  1^  her  tall  her  wrist  was  broken,  and  Uiat  tlureby  for  a  considerable 
length  of  time  she  had  suffered  great  pain.  Her  own  testimony  tended  to 
show  that  she  had  not  folly  recovered  at  the  time  of  the  trial,  and  that  she 
still,  at  times,  suitered  patn  on  account  of  the  injury,  and  that  no  testimony 
in  the  case  tended  to  contradict  h€X  testimony  upon  this  point. 

The  r^ator  demurred  to  tbe  several  returns  of  the  respondents.  'She  case 
is  tbetcfore  to  be  beard  upon  tbe  themy  that  the  auctions  in  the  returns  are 
true. 

Taking  tbe  all^pitions  in  the  return  <rf  Uie  circuit  judge  as  a  correct  state- 
moit  of  what  took  place  on  tbe  trial,  it  is  very  clear  to  us  tiiat  there  has  been 
no  verdict  rMidered  in  the  action  upon  which  any  judgment  could  be  entei'ed. 
B,  after  the  judge  had  requested  the  jury  to  retire  and  consider  further  upon 
tbkr  verdict,  they  had  returned  Into  court  and  stated,  as  Is  alleged  In  the  pe- 
tition of  tlie  rdator,  that  they  could  not  agree  upon  any  other  verdict  than 
fiiat  which  they  had  before  handed  to  tbe  dwk  as  their  verdict,  and  then  re- 
tomed  tbe  papers  to  the  court  in  the  same  condition  as  b^ore,  that  would 
present  a  questimi  not  raised  upon  thisdemurrer;  but  if  after  being  requested 
to  retire  and  further  conaidw  their  verdict,  they  retired,  and.  when  tliey  fimOly 
came  iilto  court,  stated  that  they  could  not  agree  upon  any  verdict,  and  were 
thereupon  discharged  from  any  further  consideration  of  the  case*  it  Is  very 
dear  to  us  that  they  receded  from  their  verdict  as  first  handed  to  the  clerk, 
and  that  their  final  aoUon  was  a  disagreement,  and  so  there  is  no  verdict  in 
the  ease  upon  which  any  jnc^fmrnt  can  be  entered.  All  tbe  authorities  hold 
that  a  jury  may,  after  announcing  a  verdict,  if  th^  see  fit  before  they  are  dis- 
charged, change  the  same  and  reader  a  different  verdict.  And  in  many  cases, 
where  the  jury  have  manifestly  made  an  omission  or  mistake  in  their  ver- 
diet,  it  ia  the  duty  of  the  presiding  judge  to  call  tbeir  attention  to  Oiat  fact, 
and  return  it  to  the  jury  for,  correction.  See  High  v.  Johnson,  28  Wis. 
72-80;  Fiefc  v.  Sfulholland,  48  Wis.  413-419,  4  N.  W.  Rep.  346;  Schweitzer 
T.  Connor,  57  Wis.  177-182,  14  N.  W.  Rep.  922;  BlacMey  v.  Sheldon,  7 
Johns.  32;  Lobar  v.  KopUn,  4  K.  Y.  550;  Root  v.  S?iertJ)ood,  6  Johns.  68; 
Tgrrttl  V.  Lockhart,  8  Blackf.  136;  Smith  v.  WUliams,  22  III.  857;  Tifield  v. 
Adams,  3  Clarke,  (Iowa,)  487;  Maclin  v.  Bloom,  54  Miss.  365;  McRae  v. 
Htate,  4  S.  W.  Kep.  758;  Goodwin  v.  Appleton,  22  Me.  453;  Nining  v.  Knox^ 
8  Minn.  149,  (Gil.  110:)  Bell  v  Hutchinson,  2  McCord,  409;  Smith  v.  Keela, 
15  Rich.  318;  Edelen  v.  Thompson,^  H&r.  &  G.  31.  and  numerous  other  cases. 
These  cases  show  the  power  of  the  court  as  well  as  the  jury  over  their  ver- 
dict, nid  tliat  the  verdict  wliich  binds  all  parties  is  that  at  which  the  jury 
Anally  wrrive  and  deliver  to  the  court. 

Tbe  qnestion  in*this  case  Is  not  whether  the  court  committed  any  error  in 
cidling  the  attention  of  the  jury  to  what  appeared  to  him  to  be  an  inconsist- 
encT  in  their  verdict,  and  requesting  them  to  reconsider  it,  or  in  the  other 
remarks  he  made  to  them  at  that  time.  That  question  might  have  arisen  in 
the  case  if  the  jury  had  afterwards  returned  a  verdict  in  favor  of  the  plaintiff 
for  such  damages  as  were  satisfactory  to  her,  and  judgment  had  been  entered 
in  her  favor  upon  such  new  verdict,  upon  an  appeal  from  such  judgment  by 
the  defendant;  but  the  jury  having  silently  acquiesced  In  tbe  request  of  the 
court  to  reconsider  their  verdict,  and  afterwards  having  declared  that  they 
were  unable  to  agree  upon  any  verdict,  it  cannot  be  said  that  their  final  con- 
clusion in  the  case  was  that  expressed  in  the  verdict  they  bad  before  presented 
to  the  court. 
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It  Is  very  clear  to  us  that  if  the  undisputed  erldenoe  was  as  the  drcnit  j  adge 
In  hlB  rrtum  states  It,  then  tiie  rerdlot  waa  elearly  wrong,  and  It  would  have 
been  the  duty  of  the  conrt  to  hare  set  it  aside,  and  granted  a  new  trial.  It  Iw 
had  received  it  as  their  verdict.  See  Smmona  t.  Shddon,  26  Wis.  648;  Tem- 
pZeton  V.  0rave$,  59  Wit.  96-102, 17  N.  W.  Bep.  672. 

By  returning  the  verdict  totlie  Jury  for  further  consideration,  the  jury  have 
tiiemselvea,  hy  a  final  failure  to  agree  upon  any  verdict,  accomidlshed  the 
same  result  as  would  have  been  accompllslud  by  receiving  It,  and  then  setting 
it  aside  and  granting  a  new  trlat.  Under  the  evidence  in  the  caae^  it  is  very 
dear  it  was  not  a  case  for  merely  nominal  damagea.  The  verdict  waa  very 
nearly  as  perverse  aa  tliough  the  Jozy,  after  havl^  found  all  tha  facta  which 
entitled  the  plaintiff  to  a  verdict,  had  found  tox  the  defendant.  The  conse- 
quences of  the  verdict  first  found  1^  the  Jury  were  about  the  same.  U  judg^ 
ment  had  been  entered  on  it,  she  would  have  recovered  one  dollar  damages ,  and 
the  defendant  would  have  been  Mititled  to  recover  the  corts  of  the  action  against 
her.  Sections  2918  and  2920,  Bev.  St.  The  answer  doee  not  show  that  the 
relator  is  entitled  to  the  relief  adwd  for.  The  dauurrer  to  the  anawen  of  the 
reapondenta  ia  overruled. 


Boss  and  others  o.  IfrasB  and  others. 
(SHpnm  Oautt  nf  MiMgan.  October  S7, 1887.) 

1.  PBAOIH-Ia  PUBOFABX  Or  Goose— BOHXHX  TO  PBXrBB  CbBOITOS— EVIDKVOB. 

Defendant,  a  firm,  purchased  ^ooda  from  plaintiff;  in  Detroit,  Mlcblnn,  where 
it  had  opened  a  store.  Before  going  to  Detroit,  defendant  had  been  In  bustnen  In 
Comnna,  and  contracted  debts  that  ware  UDpaid.  After  the  parchase  of  the  goods 
lh)m  pluntifl;  it  executed  a  (battel  mortgage  on  them  to  N.  for  a  debt  oontraoted 
in  Corunna.  and,  subeequently,  made  an  aangnnient  for  the  benefit  of  oredlton. 
Plaintiff  replevied  the  goods  on  the  groond  of  fraud,  alleging  that  opening  the 
store  in  Detroit  wsa  onlv  a  scbenie  on  defendant's  part  to  obtain  goods  to  liqindate 
the  claim  of  N.  HM,  thai  it  was  iffoper  to  ahow  now  many  ffooda  defendant  pur^ 
chased  on  credit,  from  whom  it  bought  them,  If  the  parties  with  whom  it  dealt  bad 
any  knowledge  of  N.'s  claim,  what  aes^  it  had  when  it  came  to  Detroit,  what 
money  It  put  into  the  business  afterwards,  what  goods  it  sold  and  what  it  did  with 
the  proceeds  of  such  sales,  and  what  Its  aasots  were  when  it  failed,  aa  tending  to 
prove  or  to  rebut  the  claim  that  the  buBloesa  ip  Detroit  was  a  fraudulent  scheme. 

2.  Suta— FcBOHASi  with  iNTnrr  to  Mobioaoe  to  Thibd  Fabtt— Rbplbtih. 

If  a  merchant  buys  goods,  intending  never  to  pay  for  them,  and  Intending  to 
avoid  payment  by  mortgaging  them  to  another  creditor,  in  an  action  of  replevin 
by  the  vendor,  the  fraud  thus  perpetrated  will  have  the  same  effect  in  law  as  if  de- 
fendant hod  made  false  and  Aiaaaalent  repreaoitatlonB  as  to  bis  Ananoial  standing 
at  the  time  of  the  purchase. 
8.  Sana— Fbotihoi  or  Jubt. 

In  an  aotion  by  a  vendor  to  replevy  nods  sold  on  credit,  on  the  ground  that  de- 
fendant bad  fraudulently  parchaaed  them  In  order  to  mortgage  them  to  a  prior 
creditor,  and  had  subsequently  made  an  assignment  for  the  benefit  of  his  creditors, 
the  agent  of  plaintiff,  who  sold  the  goods  to  defendani  testided  that  when  he  spolce 
to  defendant  in  regard  to  a  mortgage  existing  at  the  time  of  the  sale,  defendant 
fiilsely  represented  that  such  mortgwe  had  been  dlBcbarged,  and  that  there  waa  no 
other  indebtedness  against  them.  Jteld.  that  it  was  error  to  lefase  to  submit  the 
question  of  fraud  to  the  jury. 

Error  to  circuit  court,  Wayne  county;  John  J.  Speed,  Judge. 

Beplevin  of  goods  sold  by  plaintiff  to  defendants  on  credit,  on  the  ground 
that  the  purchase  was  fraudulent. 

Prior  to  October,  1884,  defendants,  Miner  and  Agnew,  had  been  In  buslnees 
at  Corunna,  in  Shiawassee  county.  In  the  beginning  of  that  month,  they 
started  in  business  at  Detroit,  in  partnership  with  Alexander  L.  Kirby,  as  the 
firm  of  Kirby,  Miner  &  Agnew,  for  the  sale  of  teas,  and  other  grocery  articles 
of  a  similar  character.  The  partners  were  to  put  in  02.500  in  equal  amounts, 
which  was  not  completely  done.  On  the  fourth  of  December,  1884,  the  firm 
dissolved,  and  Miner  and  Agnew  agreed  to  pay  all  the  debts.   On  the  third 
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of  December,  a  chattel  mortgajre  was  made  to  Benjamin  Miner  and  Mary  £. 
Agnew,  of  Corunna,  for  91,600»  which  was,  on  the  next  day,  December  4th, 
discharged  of  record,  and  declared  satisfied.  This  transaction  is  not  explained, 
and  ia  claimed  to  have  been  a  fraud.  On  the  eleventh  of  December,  a  chattel 
mortgage,  covering  the  personal  property  and  entire  assets  of  the  firm,  was 
made  to  Albert  T.  Nichols,  of  Corunna,  for  92,201,  to  secure  several  notes 
aggr^^ing  that  amount;  the  Qrst  for  S40U,  being  dated  September  26, 1884, 
at  3  months;  one,  October  9,  1884,  at  60  days,  for  $1,150,  marked  "Dupli- 
cate;" one,  December  2,  1884,  at  30  days,  for  8200;  one,  December  5, 1884, 
at  30  days,  for  9101 ;  and  one,  December  10.  1884,  at  90  days,  for  $200.  Oa 
tbe  same  day.  2)ecember  11,  1884.  a  general  assignment  was  made  to  Frank 
D.  Androa.  It  is  claimed  that  the  ch^tel  mortgage  was  given  at  the  same 
time  to  create  a  fraudulent  preference,  and  Nichols,  aa  a  preferred  security 
holder,  will  absorb  all  the  assets,  if  successtnL  It  does  not  appear  that  any 
talae  representations  In  fiuit,  or  any  representations  at  all,  were  made  when 
plaintiffs  sold  the  teas. 

Albert  J.  Chapman^  for  plalntUh,  afqwllants.  Corlin  A  AnAna,  for  de- 
fendants. 

MoBSE.  J.  The  controversy  In  this  case,  and  the  principal  facts  relating 
thereto,  are  set  out  in  the  opinion  filed  when  the  cause  was  first  brougitt 
before  us.  See  31  N.  W.  Bep.  185.  Another  trial  has  taken  place  since 
then  in  the  circuit,  upon  which  trial  the  Hon.  Wilijah  Jennison  directed  a 
verdict  for  the  defendants.  He  also  shut  out  testimony  tending  to  show  the 
dealings  of  the  defendants.  Miner  and  Agnew,  while  in  business  at  De- 
troit, and  before  they  made  a  general  assignment  for  the  benefit  of  their 
creditors.  Plaintiffs  sold  certain  teas  on  the  sixteenth  and  twenty-fourth  of 
November.  1884,  to  the  firm  of  Kirby,  Miner  &  Agnew.  Their  theory,  as 
stated  by  their  counsel  upon  the  trial,  was  that  Miner  and  Agnew  came  to 
Detroit  from  Corunna.  for  the  express  purpose  of  ostensibly  starting  a  bona 
fide  business  as  retail  grocers,  but  really  to  get  all  the  credit  they  could,  and 
then  use  Uie  goods,  obtained  by  such  credit,  to  pay  a  claim  of  A.  T.  Nicliuls. 
There  was  evidence  admitted  sufficient  to  go  to  the  jury  to  prove  this  fraudu- 
lent purpose.  When  Kirby  went  out  of  the  firm  he  only  took  out  what  he 
pnt  in.  The  goods  on  hand  at  tbe  time  of  tbe  assignment  brought  some 
•400  or  $500  less  than  Nichols*  claim.  On  the  third  of  December,  Miner  and 
Agnew,  without  the  knowledge  of  Kirby,  mortgaged  all  their  stock  and  fixt- 
ures to  relatives,  in  the  sum  of  $1,600.  Tbe  next  day  tbe  mortgage  was  dis- 
charged of  record.  The  discharge  stated  that  it  was  fully  paid  and  satis- 
fled.  On  tbe  eleventh  of  Decemt^r,  Kirby  having  gone  out  of  tbe  firm.  Mi- 
ner and  Agnew  mortgaged  the  entire  assets  of  the  firm  to  Albert  T.  Nichols, 
for  $2,201.  One  thousand  seven  hundred  dollars  of  the  notes,  which  this 
mortgage  purported  to  secure,  were  in  existence,  by  their  dates,  before  the 
$1,600  mortgage  was  discharged,  and  marked  paid,  and  the  notes  were  in- 
dorsed by  the  parties,  or  some  of  them,  to  whom  the  first  mortgage  was  ex- 
ecuted. This  $1,700,  if  ever  a  good-faith  debt,  was  owing  to  Nichols  before 
Miner  and  Agnew  came  to  Detroit.  It  would  look  as  if  tbe  first  mortgage 
was  a  sham  transaction,  and  if  the  debt  to  Nit^hols  was  bona  fide,  it  would 
yet  appear,  as  far  this  record  is  concerned,  that  it  took  all  the  goods  they  secured 
after  they  came  to  Detroit,  to  pay  about  the  amount  of  their  indebtedness  to 
Nichols  that  existed  before  they  left  Corunna,  and  gives  some  color,  at  least, 
to  the  theory  of  plaintiffs*  counsel. 

Fraud  is  seldom  capable  of  direct  proof.  It  must  be  established  by  facts  and 
circumstances  taken  together,  and  the  natural  inferences  to  be  drawn  there- 
from, which  will  satisfy  the  ordinary  unbiased  man,  either  as  a  juror,  or  out- 
side of  the  Joiy-box,  that  it  exists.  It  was  competent  to  show  the  whole  bus- 
iness of  Miner  and  Agnew,  as  far  as  it  oould  be  done,  after  they  came  to  De- 
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troit,  and  up  to  the  time  o£  the  assignment.  It  was  proper,  to  this  end,  to 
show  how  many  goods  they  purchased  on  credit,  and  of  whom  they  pur^iased 
them,  and  whether  the  parties  with  whom  they  dealt  had  any  linowledge  or 
not  of  this  alleged  indebtedness  to  Nichols.  This  could  be  followed  up  by 
showing  what  their  assets  were  when  they  came  to  Detroit,  how  much  money, 
if  any,  they  put  in  the  business  thereafter,  how  many  goods  were  sold,  and 
wlmt  was  done  with  the  proceeds  thereof,  and  what  were  their  assets  and  lia- 
bilities upon  the  day  of  their  failure,  as  tending  to  show  that  their  business 
in  Detroit  was  but  a  scheme  to  acquire  goods  with  which  to  liquidate  an  old 
debt,  even  if  it  was  a  valid  one,  to  Nichols,  or  as  rebutting  such  a  presump- 
tion. Great  latitude  in  the  search  for  fraud  must  necessarily  be  allowed,  or 
the  ends  of  justice  are  liable  to  be  defeated.  If  the  debt  to  Nichols  was  a 
valid  one,  and  tlieir  busiuess  in  Detroit  an  honest  venture,  such  an  investigH- 
tlon,  with  the  explanations  the  defendants  themselves  could  furnish,  cuuld 
not  barm  them. 

On  the  other  hand,  if  they  bought  the  teas  of  plaintiffs  with  the  intent  sever 
to  pay  for  them,  but  to  swallow  them  and  all  their  other  property  by  this  mort- 
gage to  Nichols,  even  though  his  debt  was  a  valid  one,  ll  would  be  a  fraud 
upon  plaintiffs  which  would  avoid  the  sale  of  the  teas.  And  we  Ieuow  of  no 
better  way  to  ascertain  the  truth  than  that  above  indicated,  and  which  plain- 
tiffs' counsel  undertook  to  do  when  he  offered  the  testimony  of  Donnan  and 
others  to  show  how  many  goods  they  sold  defendants,  Miner  and  Agoew.  and 
whether  or  not  they  had  any  knowledge  of  tbe  Nichols  indeUednesB.  The 
testimony  was  improperly  rejected. 

Frank  £.  Smith,  who  sold  the  teas  as  agent  of  plaintiffs,  teetiflee  that  he 
knew  nothing  of  this  indebtedness  when  he  sold  the  goods.  He  afterwards 
discovered  this  first  mortgage  of  91,600,  and  went  to  see  Miner  and  Agnew 
about  it.  They  told  him  that  this  mortgage  had  been  discharged,  and  that 
there  was  no  other  indebted  ness  against  them.  This  was  a  false  stcitement,  if 
the  Nichols  mortgage  secured  a  valid  debt,  as  shown  by  the  notes.  This  was, 
also,  a  circumstance  tending  to  show  fraud  from  the  beginning.  Upon  the 
testimony  admitted,  and  in  the  case,  there  being  no  evidence  on  Uie  part  of  the 
defendants  explaining  these  transactions,  tbe  plaintiffs  sboald  have  bem  per- 
mitted to  submit  the  question  of  fraud  to  the  jury. 

It  is  contended  on  the  part  of  the  defendant  that  as  it  stands  admitted  that 
tbe  defendants  made  no  representations  of  their  flnanctal  standing  at  the  time 
the  teas  were  sold,  there  was  no  fraud  practiced  upon  Uiem  at  that  time,  and 
that  there  was  no  evidence  tending  to  show  any  intenton  the  part  of  defend- 
ants at  that  time  to  defraud  plaintiffs.  We  think  we  have  disposed  <tf  this 
argument  In  what  we  have  already  s^.  If  they  bought  the  goods  intending 
never  to  for  them,  and  intending  to  get  rid  of  such  payment  by  the  in- 
terposition of  this  Nichols  mortgage  between  the  plaintiffs  and  defendants' 
assets,  then  it  would  be  a  fraud  upon  plaintiffs,  havingan  equal  effectln  law, 
as  re^tnls  this  snft.  as  If  they  had  made  false  and  fraudulent  representations 
as  to  their  financial  standing  at  the  time  they  bought  the  teas. 

Tbe  judgment  of  the  circuit  court  frar  the  county  of  Wayne  must  be  levMBed, 
with  costs,  and  a  new  trial  gruted. 

Shbbwood  and  Chahfun.  JJ.,  concurred. 


Setsottr  and  another  v.  Peters. 
{Supreme  Court  qf  Michigan.   October  27,  1887.) 

I.  TAXAnOK— AS9K88MEST  ROLLS — COPIIS  OF  OEiaiKAL  RoLM. 

The  Hicbigan  statutes  reUtlns  to  taxation  require  that  the  taxes  shall  be  entered 
and  extendfld  upon  tlie  oriKinal  aneaaiuent  rolls  in  the  hands  of  the  sapervisors, 
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and  that  the  asaoBBiiicmt  rolls  and  tax-lists  vent  to  tbetreaBareTBliall  be  copies  of  the 
original  rolls ;  and  a  failure  to  observe  these  requirements  is  fatal,  and  lovalidateB 
the  tax  deeds  founded  upon  the  taxes  extended  upon  the  collection  rolls. 

2.  Sam — Diurqubitt  List— ArriDATir  or  Tbkabokbb— Validitt  or  Tax  TrrLi. 

Where  the  return  of  delinquent  taxes  1$  not  subscribed  norsworn  to  by  the  town- 
ship treasurer,  a  tax  title  for  such  taxes  Is  Toid. 

3.  Saxb — HiQUWAT  Tax— BxcBsaiTE  Asscbshkiit. 

The  commissioners  of  highways  levieii  a  tax  of  one  mill  on  the  dollar  for  high- 
way purpftses.  By  the  Mi^ican  statute  the  commissioners  are  required  to  assess 
apon  the  nlaation  appearing  on  the  aasessmeDt  roll  of  the  preceding  year.  The 
Tmloation  of  certain  lands  was  $50,  and  the  assessed  tax  on  these  lands  should  have 
been  5  centa  in  addition  to  the  tax  of  60  cents  for  highway  labor,  whereas  the  landa 
were  taxed  $1.   Seld,  that  the  excess  made  the  tax  void.  « 

4.  Saks— Ukooccficd  Lahss  or  Hoif-RniDBirrs— Sspabatk  Boli^ 

The  provisions  of  the  statutes  requiring  that  all  lands  anoocapied  and  not  claimed 
to  be  owned  by  any  resident  of  the  township  where  they  are  situated,  and  not  ex- 
empt from  taxation,  ehall  be  entered  on  a  part  of  the  roll  soparate  mm  that  on 
which  eatates  of  residents  are  entered,  are  luandstory,  and  tax  titles  based  on  as- 
sessments made  in  disregard  of  them  are  invalid. 

5.  8uu— Tax  Debim  Priob  to  1809— SrATon  PBoersorcTB. 

The  right  to  contest  thevalidityof  tax  deeds  prior  tol8C9ia  not  abridged  by  How. 
Bt.  Mich,  i  1166,  providing  that  no  one  shall  quesUon  a  title  acquired  by  the  audi- 
tor general's  deed,  without  proving  that  he,  or  the  person  throngbwhom  heclaims, 
had  the  title  to  the  land  at  the  dme  of  the  sale  thereof  for  non-payment  of  taxes ; 
for  the  statute  was  not  passed  till  Ifi^  and  the  act  waa  {urospectlTC.  dart  t.  SaS, 
18  Mich.  ST3,  followed. 
9.  Tbovxb  asd  Cokvsbsioit— Titlb  ik  Thud  Pabtt. 

In  an  action  of  trover  it  Is  competent  for  defendant  to  imjteaoh  plaintiff's  right 
of  action  by  showing  the  title  to  the  chattel  to  be  in  a  third  penon,  a  stranger  to 
theat^oD. 

Error  to  circuit  court,  Manistee  county;  J.  Btbon  Jjtdksxb,  Judge. 
A,  J.  Dowif  for  defendant,  appellant.   Bamsd^l  dt  Benedict  and  A.  V.  Me- 
Alvajf,  for  appelleea. 

Grampxjn,  J.  The  action  in  this  case  is  trover  for  a  quantity  of  pine  saw- 
logs.  The  suit  waa  commenced  by  declaration  filed  and  served  on  the  secoud 
day  of  February,  1886.  The  conversion  of  the  ioga  is  alleged  to  have  oc- 
curred on  the  thirtieth  day  of  January,  1886.  The  logs  were  cut  by  plain- 
tiffs, marked  with  their  mark,  and  deposited  upon  skidways  near  a  railroad 
owned  and  operated  by  defendant,  from  whence  they  were  to  be  transported 
by  rail  to  Manistee  lake.  They  were  cut  from  the  S.  £.  ^  of  the  S.  £.  ^  of 
section  5,  in  township  20  N.,  range  17  W.  Defendant,  claiming  to  have  bought 
the  logs  from  one  Carrie  L.  Munn  some  time  in  January,  1886.  took  posses- 
sion of  the  logs,  and  removed  them  in  the  nigh^time,  cut  out  the  plaintiff's 
marks,  and  placed  his  own  upon  them.  The  plaintiffs  claimed  ownership 
<^  the  logs  through  tax  titles  from  the  state  of  Michigan,  by  auditor  general's 
deed,  for  delinquent  taxes  for  the  years  1859  to  18^,  both  inclusive.  The 
defendant  attacked  the  validity  of  these  tax  titles  for  several  reasons,  which 
will  be  stated  further  on. 

Counsel  for  plaintifts  deny  the  right  of  the  defendant  to  contest  the  validity 
of  tite  plaintiffs*  tax  deeds,  and  be  invokes  the  provision  of  section  1166  <Ht 
Howell's  Statutes  to  support  his  position.  This  section  of  the  statute  was 
not  enacted  until  1869*  and  stood  as  section  164  of  that  aet  That  act  was 
prospective,  and  the  point  raised  was  adjudicated  in  CJark  v.  Ball,  19  Mich. 
878,  and  need  not  be  further  noticed. 

Objection  Is  made  to  the  validity  of  the  tax  deeds  for  the  reason  that  cor- 
rected assessment  rolls  in  the  hands  of  the  supjervisors  did  not  contain  the 
taxes  assessed  against  the  several  parcels  of  land  In  the  township,  and  the  as- 
wssment  rolls  and  tax-list  plaoed  in  the  hands  of  the  treasurer  for  collection  for 
the  years  1859, 1861,  and  1863,  were  not  copies  of  the  assessment  rolls  remain- 
ing in  the  hands  of  the  mpervisors.  It  appears  that  the  supervisor  of  the 
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town  of  Freesoil,  in  which  these  lands  were  situated,  did  not  in  anj  of  the 
years  mentioned  extend  the  taxra  upon  his  corrected  assessment  roll,  except 
one  year,  and  then  only  partially  so,  and  in  that  case  the  taxes  on  the  cor- 
rected roll  did  not  agree  with  those  upon  the  copy  of  the  assessment  roll  and 
tax-list  delivered  to  the  township  treasurer.  It  is  claimed  by  defendant's 
counsel  that  this  is  a  fatal  defect  and  renders  the  levy  and  tax  deeds  void. 
On  the  other  hand,  plaintlfEs*  counsel  contend  that  the  law  neither  required 
nor  contemplated  that  the  supervisor  should  extend  the  taxes  assessed  by  bini 
upon  the  corrected  assessment  roll,  but  only  that  he  should  copy  the  assess- 
ments upon  such  roll  as  corrected,  and  extend  the  taxes  upon  such  copy.  The 
question  is  an  important  one,  for,  if  the  defendant's  position  is  correct,  it 
disposes  of  the  merits  of  the  controversy,  for  the  reason  that  the  titles  through 
which  the  plaintiffs  claim  would  thereby  be  invalid,  so  far  as  it  depends  upon 
those  years.  It  certainly  has  been  the  understanding  of  this  court  that  th& 
taxes  nasessed  must  be  extended  upon  the  corrected  assessment  roll  which  the 
supervisor  receives  from  the  board  of  supervisors,  and  which  the  law  requires 
shall  remain  in  his  office.  In  Ferton  v.  Feller,  83  Mloh.  203,  Mr.  Justice 
Grates,  speaking  for  the  raurt,  said;  "The  roll  first  made  by  the  supervisor 
is  carried  before  the  board}  and  after  final  correction  there,  and  after  its  au- 
thentication by  the  chairman,  it  is  delivered  to  the  supervisor,  who  is  re- 
quired to  file  and  keep  it  in  his  office.  Section  995.  Comp.  Laws  1857.  Ko 
other  roll  is  brought  to  the  attention  of  the  board,  and  this  alone  receives  the 
sanctiou  of  the  board.  With  thu  before  him,  and  the  requisite  certificates 
and  statements  in  regard  to  the  taxes  to  be  levied,  and  their  destination,  the 
supervisor  is  required  to  proceed  to  assess  according  and  in  proportion  to  the 
particular  and  individual  estimate  and  valuation  specified  in  the  assessment 
roll.  Section  999,  Comp.  Laws  1857.  He  Is  next  to  make  the  collection  roll, 
and  this  is  required  to  be  a  copy  of  the  corrected  roll  in  his  office.  Section 
1002,  Comp.  Laws  1857.  As  this  correspondence  is  indispensable  in  the  first 
instance,  Its  continuance  is  equally  indispensable.  The  symmetry  of  the  pro- 
ceeding, the  consistency  of  the  records,  and  the  dependence  of  the  collection 
roll  upon  the  firat  roll  and  their  legal  connection,  all  alike  require  it.  As  the 
first  is  to  remain  in  the  supervisor's  office  as  a  public  record  or  memorial,  so 
the  collection  roll  is  to  go  ultimately  to  the  county  treasurer's  office  for  the 
same  purpose.  Section  1023,  Comp.  Laws  1B57.  The  entire  theory  of  the 
system  and  all  the  regulations  contemplate  that  these  documents  shall  be  and 
continue  substantially  alike,  and  in  all  essential  particulars  spe^  the  same 
language  when  referred  to.  Ko  lawful  change  can  be  made  in  the  collection 
roll,  unless  warranted  by  the  state  of  the  roll  having  the  sanction  of  the  board 
of  supervisors,  and  consequently  the  collection  roll  cannot  legally  be  changed 
so  as  to  be  in  substantial  disagreement  with  the  other." 

Notwithstanding  this  decision,  which  is  directly  in  point,  counsel  for 
plaintiffs  insist  that  we  have  misconceived  the  intention  of  the  legislature, 
and  the  laaguage  of  the  law  relative  to  the  assessmentand  collection  of  taxes, 
and  that  it  did  not  require  the  assessment  of  the  taxes  to  be  entered  upon  the 
original  assessment  roll.  And  they  call  attention  to  the  language  of  the  stat- 
ute, which  designates  the  copy  to  be  delivered  to  the  treasurer  for  collection 
as  the  "assessment  roll  and  tax-list."  Sections  818,  819,821,  Comp.  Laws 
1857.  It  is  so  designated  in  these  sections,  but  that  is  merely  to  distinguish 
it  from  the  correct«I  assessment  roll  from  which  it  is  copied.  Section  815, 
Comp.  Laws  1857,  provides  that  "the  supervisor  of  each  township  shall  pro- 
ceed to  assess  taxes  for  the  amount  stifled  in  such  certificate,  together 
with  the  amount  of  money  to  be  raised  by  his  township,  adding  thereto,  and 
to  all  other  taxes  required  by  law  to  be  assessed  by  him,  not  more  than  four, 
nor  less  than  two  per  cent,  for  collecting  expenses  upon  the  taxable  property 
in  the  township,  according  and  in  proportion  to  the  individual  and  particular 
estimate  and  Talu^on  as  ipedfled  in  the  assessment  xoU  fd.  the  township  fbr 
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tbe  year."  The  supervisor  is  required  to  assess,  that  is,  to  set,  fix,  or  charge 
»  certain  sum  to  each  tax-payer  in  tlie  proportion  named.  When  shall  he  set 
these  sums  or  enter  these  charges?  Certainly  not  upon  fugitive  sheets  of 
paper,  nor  in  Uie  copy  of  the  assessment  roll,  for  as  yet  the  statute  has  said 
nothing  of  the  oopy  of  the  corrected  roll.  That  Is  madea  subsequent  duty  by 
a  aoceeeding  section.  Tbe  law  has  always  required  the  supervisors  to  make 
their  assessments  upon  blanks  furnished  by  the  auditor  general,  and  It  Is  com< 
inon  knowledge  that  the  blanks  furnished*  whereon  to  assess  the  property,  do 
and  always  have  contained  the  proper  ooiumns  tor  extending  the  tax  upon 
and  against  the  original  assessment.  In  arriving  at  the  intention  of  tiie  leg- 
islature the  whole  law  must  be  taken  and  construed  together.  In  so  doing, 
it  is  b^ond  question  that  the  legislature  intended  that  the  tnes  should  be  en- 
tered upon  the  original  asseasoient  roll.  This  is  ^)parent  from  section  S80, 
which  reads  as  f^lowi:  "Theprodactionofanyassesamentrollon  thetritUof 
any  ai^ion  Inought  for  the  recovery  d  a  tax  therein  assessed  may.  upon  proof 
Uiat  it  is  the  original  assessment  roll,  or  the  assessment  roll  with  the  warrant 
annexed,  of  tiie  township  named  as  the  plaintiflin  such  action,  be  rend  or  used 
In  evidence;  ai^  If  it  slull  aj^Mar  from  said  aasessmait  roll  that  there  is  a 
tax  therein  assessed  against  the  defendant  in  such  snit,  it  shall  be  prima 
fdeta  evidence  of  tbe  l^^ity  and  regalarilj  of  the  assessment  of  the  same." 
etc  It  there  ^pears  that  the  legislature  int^ed  tliat  the  tax  should  be  al- 
tered npcm  the  orii^nal  iroU,  and  that  tto  xoU  to  which  the  warrant  is  annexed 
sbonid  be  a  copy  Uwreof.  and  dther  shall  be  prima  fiioie  evidence  of  the  tax 
therein  assessed.  This  fvovision  relative  to  the  eonespondence  ot  the  original 
and  copy  of  the  assessment  rolls,  Is  enacted  for  the  beneAt  and  protection  of 
the  tax-payer,  as  well  as  for  the  protection  of  the  public.  It  was  designed 
to  protect  the  tax-payer  against  unauthorized  meddling  with  the  amount  of 
taxes  asseued  against  him,  after  the  ndl  has  passed  from  the  hands  of  the 
supervisor,  as  was  tbe  case  of  FerUm  v.  F^ler,  It  is  also  designed  to  protect 
the  township  gainst  the  loss  or  destruction  of  the  collection  roll,  and  to  afford 
means  for  the  collection  of  the  taxes  assessed.  It  was  not,  therefore,  a  mere 
irregularity  in  the  procedure,  but  a  fundamental  requirement,  which  cannot 
be  dispensed  with,  and  the  omission  to  observe  this  requirement  invalidated 
the  tax  deeds  founded  upon  the  taxes  extended  upon  the  collection  roll. 

The  counsel  for  defendant  also  claimed  that  the  highway  tax  for  1860  waft- 
excessive.  He  introduced  the  records  of  the  commissioners  of  highways  held, 
in  liajt  by  which  it  appears  that  they  voted  to  levy  a  tax  of  one  mill  ou  tiie  - 
dollar  upon  the  valuation  of  the  real  and  personal  property  in  the  town  for 
highway  purposes.  He  also  introduced  the  records  of  the  township  board,  ta> 
show  that  no  highway  tax  was  voted  by  the  township  board.  By  the  statute, . 
tlie  valuations  upon  which  tbecommlssionersareauthorized  to  assess  fwhlgh^ 
way  parposes  are  those  appearing  upon  tbe  assessment  roll  of  the  preceding, 
year.  This  valuation  of  the  parcel  in  question  was  $&0.  The  one-miU  tax 
authorized  to  be  assessed  would  be  five  cents.  It  was  assessed  upon  the  roll 
for  highway  tax  for  1860,  at  $1.  The  law  would  authorize  an  assessment  for 
highway  labor  of  SI  on  each  tlOO  of  valuation,  and  this  would  authorize  an 
asseesment  against  this  land  of  50  cents,  making  a  total  of  55  cents.  The  ex- 
cess rendered  the  tax  void.  For  tbe  year  1862,  the  return  of  delinquent  taxes 
was  not  subscribed  nor  sworn  to  by  the  township  treasurer.  Tbe  tax  title  for 
this  year  was  invalid  for  that  reason. 

The  bill  of  exceptions  oontiUns  a  .statement  that  "the  non-resident  lamls 
wore  not  assessed  in  a  separate  part  of  the  roll  from  the  resident  lands  in 
any  of  tbe  forgoing  assessment  or  ttuc-folls  for  any  of  the  years.  '*  Tbe  law 
required  that  all  lands  unoccupied,  and  not  claimed  to  be  owned  by  any 
resident  of  the  township  wheru  they  are  situated,  and  not  exempt  from  taxa- 
tion, should  be  "entered  <m  a  part  of  tbe  roll  separate  from  that  upon  which 
tlie  estates  of  residents  are  entered. "  This  court  has  held  this  provision  man- 
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datory.  and  that,  when  It  was  disregarded,  the  title  based  npon  asseasments 
so  made  is  invalid,   ffarueom  v.  fflnman,  80  Mloh.  419;  Sajfiur  t.  £«,  20 

Mich.  384. 

Defendant  offered  to  show  title  to  the  logs  In  a  third  person,  a  stranger  to 
the  action.  Plaintiffs  contend  that  this  is  not  permissible  in  an  action  of 
trover.  The  law  has  been  settled  otherwise  in  this  state.  Such  testimony 
was  admissible.  Ribble  v.  Lawrsnce,  51  Mich.  569.  17  IT.  W.  Rep.  60.  and 
cases  cited. 

Other  objections  are  urged  against  the  validity  of  the  tax  deeds  introduced 
by  plaintiffs  in  evidence,  but  it  is  unnecessary  to  examine  them,  as  those 
pointed  out  are  sufficient  to  show  that  the  circuit  judge  erred  when  be  in- 
structed the  jury  that  the  tax  deeds  were  valid. 

The  judgment  must  l>e  reversed,  and  a  new  trial  ordered. 

Shbbwood  and  Morsb,  JJ.,  concurred. 


Bawlimos  v.  Cole  and  another. 

tSupreme  Onert  of  3Gekiffan.    November  8,  1887.) 

1,  Flbadiko — NoTics  OF  Depehbe — Sfkcial  Plza. 

Under  the  MichiEan  practice,  (How.  St.  2  7363,)  notice  of  an  Intended  defense 
must  be  given  wherever  the  couinion  law  would  require  a  epeoial  plea. 

2.  Bahr — Acnoir  on  'Son — Girbbal  Ibbok — Etidbkcb  or  RxLATiomHip  ahd  RsLBua 

ow  Sdbett. 

In  an  action  on  a  promlaaory  note  one  of  the  Joint  defendants  offered  to  prove 
that  be  signed  ae  surety  only,  and  was  released  by  an  anatithoriied  extension  of 
time  to  the  principal  debtor.  Beld,  not  addilsBlule  under  the  general  Issue,  no 
notice  baving  been  ^ven. 

Error  to  circuit  court,  St.  Clair  County;  Herman  W.  Stevbns.  Judge. 
W.  B.  Leonard,  (  W.  M.  Clin»t  of  counsel,)  for  defendant,  appellant  P.  H. 
Phtllipat  for  appellees. 

Sherwood,  J.   The  plaintiff  sued  the  defendante  Injustice's  court  in  tu- 
mimpsit  on  the  following  promissory  note:  " 
"»50.  Port  Huron,  Mich.,  January  17,  1884. 

"One  year  after  date  we  promise  to  pay  to  the  order  of  Robert  S.  Kawllngs 
fifty  dollars,  at  the  First  National  Bai^,  FUrt  Huron,  Mich.,  value  received, 
with  interest  at  7  per  cent.  Henrt  Cole. 

his 

"Chas.  X  Cols.** 
mark. 

Two  payments  of  825  each  were  indorsed  upon  the  note.  Heniy  Cole 
pleaded  the  general  Isisue.  The  defendant  Charles  Ooia  filed  the  plea  of  the 
^neral  Issue,  and  m  affldavlt  denying  his  execution  ai  the  note  under  oath. 
Also  gave  notice  that  It  be  ever  did  sign  the  note,  he  did  ao  as  an  Indoraer 
Upon  these  pleadings  the  cause  was  tried  b^ore  the  jasUce,  who  rendered 
Judgment  for  the  plaintiff  foi  #57.15,  and  SIO  coats.  On  the  trial  in  the  clr- 
•cuit  before  a  jury,  the  verdict  was  for  860.34,  In  favor  of  pbintifl,  and  from 
.the  judgment  rendered  tliereon  the  def endan  t  Charles  Cole  brl  ngs  erm.  Upon 
the  trial,  after  the  plaintiff  had  introduced  his  pnx^  md  rested,  the  defend- 
ant offered  to  show  ttrnt  he  signed  the  note  as  surety,  and  that  he  was  releaaed 
from  any  liability  on  said  note  by  reason  of  a  contract  made  by  the  pl^ntift 
with  the  defendHnt  Henry  Cole  to  extend  the  time  of  payment  of  said  note, 
without  the  consent  of  the  surety,  one  year.  To  the  Intinluction  of  this  tea- 
timony  the  plaintiff  objected,  on  the  ground  that  no  notice  had  been  given  of 
this  d^fetue,  and  that  the  testimony  was  inadmissible  under  the  general  issue. 
The  court  sustained  the  objection,  and  counsel  for  defendant  excepted.  This 
ruling  includes  the  substance  of  all  the  assignments  of  error  in  lAie  case. 
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The  circuit  jndge  was  correct  In  fals  raling.  Under  the  common-law  rale, 
this  defense  must  have  been  specially  p1endt>d  before  It  could  be  introduced  in 
«Tidnioe,  and  the  notice  under  our  practice  Is  substituted  for  the  special  plea. 
How  St  §  7S6S;  Archb.  Crim.  Fl.  179;  Hoaenbury  v.Angell,  6  Mich.  621. 

The  general  bnue  is  a  denial  of  all  tbe  niatfrial  facts  and  allegations  con- 
tained in  the  pbdntiR's  declaration.  The  mHtertal  matters  contained  in  a 
declaration  are  those  facts  and  allegations  necossaiy  to  be  proved  in  making 
oat  the  plaintifiF's  case.  The  test&nony  offered  was  in  no  sense  a  denial  ot 
tbe  matters  necessary  to  be  prov^  by  the  plaintift  In  making  out  a  liability 
on  the  part  of  the  d^ndant.  The  proof  oflCered  was  for  the  purpose  of  estab* 
lishing  another  and  different  contract  from  tbe  one  declared  npon»  made  at  a 
different  time  and  pbwe  and  between  different  persons.  The  plea  and  notice 
should  hare  informed  the  plaintiff  that  such  a  defense  was  Intended,  tliat  he 
might  be  prepared  to  meet  It,  if  untrue.  Miller  y.  Fttdeyj  2tf  Mich.  249; 
Wheeler  t.  CnrtU,  11  Wend.  654;  Bank  t.  Weed,  19  Johns.  300;  HoIIUUt  v. 
Bender,  1  Hill.  150;  1  Chit.  FI.  506*  and  casps  cited;  Taylor  t.  Hilary,  1 
Cromp.  M.  ft  B.  741;  Taylor  t.  Hilary,  3  Dowl.  461;  Harden  T.  Vlifton,  1 
Oale  ft  B.  22. 

There  was  no  wror  in  the  ruling  of  the  court,  and  the  Judgment  must  be 
affirmed. 

(^AMFUN  and  MOBSB,  JJ,,  concnrred. 


Sharp  o.  Township  op  ErsROBBKN. 

(Aiprcmc  Ontrt  ef  Michigan.   November  3,  1887.) 

1.  HioHWATS — DBracTB — Liifs  Road — Liability  of  Townsrif. 

A  state  road  ran  north  and  south  on  the  line  between  two  townships.  Plaintiff 
was  injured  in  an  accident  caused  bv  the  nnsafe  condition  of  the  road,  and  occurrinit 
on  that  portion  of  the  road  which  bad  been  asaigned,  by  the  action  of  prop«r  uln- 
ctals,  to  tbe  care  and  repair  of  tbe  defendant  township.  Tbe  Michigan  act  of  1836 
placed  all  state  roads  under  the  control,  care,  and  supervisiun  of  the  several  town- 
ships "  through  which  the  same  shall  pass."  How.  tit.  i  1445,  nialces  it  the  diity  of 
townships  to  keep  in  good  repair  the  roads  in  their  jurisdiction ;  and  section  1442 
inres  a  light  of  action  to  persons  injured  by  n^lect  to  keep  roads  in  safe  and  good 
oonditioii.  HM  that,  nnder  these  statutes,  the  defmdant  was  liable. 

2.  SuiniAT— iHraBT  RicBirsD  Whiue  Tbatklimo. 

Plaintiffwas  driving  on  a  township  road  on  Sunday,  for  a  lawftil  pnrpose,  and 
was  injured  by  an  accident  resaltiiig  fh>ni  tbe  township's  neglect  to  keep  the  road 
Sn  good  and  safs  repair.  HM,  that  the  township  was  liable.^ 

Ernw  to  drcnlt  court,  Montcalm  county;  Vebnoh  H.  Smith.  Judge. 
Laauel  Clute,  (JV  J  Brown,  of  counsel,)  for  defenduit.  appellant.  Sli»' 
worth  <fr  Rardtnt  for  appellee. 

SHEBWOODt  J.  The  state  rood  running  from  Ionia  to  Houghton  lake  was 
built  by  the  state  under  Act  No.  117  of  the  Laws  of  1859,  p.  310.  It  runs 
north  and  south  on  the  line  betwetm  the  townshii>s  of  Evei^reen  and  Sidney, 
in  tbe  county  of  Montcalm.  Evergreen  lies  on  the  east,  and  Sidney  on  the 
west,  side  of  the  road.  The  plaintiff  is  the  wife  of  Jaroea  Sharp,  and  they  re- 
side in  the  city  of  Stanton.  Mr.  Sharp  owned  a  farm  In  the  town  of  Bnslmell, 
about  eight  miles  from  Stanton,  and  on  Sunday  the  eighth  day  of  July,  1883, 
Mrs.  Sharp  rode  out  to  their  farm  with  her  husband,  In  the  morning,  and  on 
retammg  In  the  afternoon  came  over  the  road  in  question,  and  at  a  point 
about  two  miles  south  of  Stanton  they  descended  a  sand  hill  in  the  highway, 
where  the  road  had  been  raised  to  the  height  of  15  feet,  and  left  about  16  fbet 
wide,  nnprotected  on  ^ther  side  by  any  railings  or  other  structure  to  prevent 
persons  or  teams  from  going  off  the  bank  at  the  sides  in  case  al  accident. 

■See  note  at  tad  oreasa^ 
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Wtaen  abont  half  waj  down  the  hiU,  th«  bone  after  which  the  plaintifl  and 
her  husband  and  child  were,  riding  shied  to  the  weet  side  of  the  track,  wbicb 
was  planked  at  this  point,  and,  becoming  unmanageable,  went  off  the  em- 
bankmeiU;,  carrjing  with  him  and  the  buggj  the  plaiatifl.  her  husband,  and 
child,  aeriously  injuring  Mrs.  Sharp,  and  disabling  her  from  performing  any 
kind  oi  labor,  and  entailing  upon  her  much  pain  and  suffering.  It  Is  for  this 
injury  she  briitga  her  suit  against  the  defendant*  under  ActNo.  214,  Laws  of 
1879,  and  amendments  thereto  made  in  Act  No.  244,  Laws  of  1885.  counting 
upon  tlie  negligence  of  the  defendant  in  not  providing  proper  saf^uarda  at 
said  embankment  to  prevent  persons  and  horses  from  being  precipitated  down 
tbe  precipice.  The  defendant  pleaded  the  gennsl  issue.  A  trial  was  had  in 
the  Montcalm  circuit,  which  resulted  In  a  verdict  and  judgment  for  the  plain- 
tiff for  S1,S00.  The  defendant  brings  error. 

At  the  close  of  tbe  Irial  counset  for  the  defendant  asked  the  court  to  cha^e- 
the  jury  aa  follows: 

**(1)  There  is  no  evidence  in  the  case  which  shows  the  township  was- 
under  any  legal  obligation  to  keep  the  road  in  repair  at  the  place  where  the 
accident  occurred,  and  your  verdict  should  be  for  the  defendant.  (2)  The- 
undisputed  evidence  shows  that  the  road  at  the  place  where  the  injury  oc- 
curred was  a  state  road  not  within  the  jurisdiction  and  control  of  defendant,, 
therefore  your  verdict  should  be  for  defendant.  (3)  The  plaintiff  avers  in 
his  declaration  that  there  was  no  railing  or  other  protection  provided  at  any 
time  to  prevent  horses  or  teams  from  running  off  from  said  plank  road  on  the- 
west  side  thereof,  and  tbat  it  was  tbe  duty  of  defendant  to  have  built  and 
maintained  a  railing  or  guard  at  the  place  where  the  accident  occurred;  but 
the  road  was  as  the  state  built  it,  so  far  as  the  railing  is  concerned,  and  wO' 
have  no  statute  which  imposes  any  duty  on  townshii»  to  complete  state  roads,, 
and  defendant  was  not  in  fault  for  leaving  the  road  in  question  without  a  rail- 
ing at  the  place  named  in  the  declaration,  and  your  verdict  should  be  for  the- 
defendant.  (4)  If  you  find  the  ii^nry  to  pliUntiff  occurred  in  part  because- 
of  the  road  not  having  a  railing,  and  in  part  because  of  the  careless  driving 
of  a  blind  horse,  plaintiff  cannot  recover.  And  in  considering  this  question 
of  contributory  negligence  you  should  find  that  greater  care  should  be  used  ia 
driving  a  blind  horae  than  one  that  is  not  blind.  (5)  Plaintiff  tesUfled  that 
she  had  been  to  see  her  daughter  regarding  threshing;  that  she  went  on  Sun- 
day, and  was  returning  on  Sunday,  the  ^y  of  the  accident.  She  was  not, 
then,  under  the  terms  of  our  statute,  which  forbids  any  one  performing  any- 
labor,  business,  or  work  on  Sunday,  entitled  to  recover  for  any  damages  she- 
sustained  while  engaged  in  violating  our  Sunday  laws,  which  are  intended 
to  promote  morality,  and  to  keep  people  from  engaging  in  any  work  other 
than  work  of  necessity  or  charity,  and  your  verdict  should  be  for  defendant. 
(6)  The  burden  of  proof  is  on  the  plaintifl  to  show  that  the  accident  did  not 
occur  on  account  of  careless  driving,  and  if  you  find  in  this  point  the  eTidenc» 
equally  balanced,  your  verdict  should  be  for  defendant." 

The  court  refused  to  charge  as  requested  in  numbers  two,  three,  and  Hve, 
and  counsel  for  defendant  excepted  to  tbese.several  rulings.  These  requests 
and  the  rulings  thereon  raise  bH  the  questions  presented  in  the  case.  Upon 
these  rulings  also  depended  the  questions  upon  the  admissibility  of  testimony. 

From  the  record  it  appears  that  the  place  where  the  plainliff  was  injured 
was  in  the  highway,  and  in  the  township  of  Sidney,  but  it  still  further  ap- 
pears that,  under  a  verbal  agreement  made  by  the  commissioners  of  the  two 
townships,  after  the  road  was  laid  out  and  built,  it  was  arranged  that  the 
township  of  Evergreen  should  keep  that  portion  of  said  road  where  the  acci- 
dent occurred  in  repair,  and  the  defendant's  commissioner  took  possession  of 
the  same  for  that  purpose  more  than  20  years  since,  and  tbat  from  that  tim& 
to  the  present  the  township  und  its  commissioners  have  kept  that  portion  as* 
sigaed  to  it  in  the  division  in  repair.   That  in  the  division  made  by  the  com- 
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miaslonerB  of  tbe  two  townslilps  each  township  was  assigned  alternate  miles 
across  the  end  of  the  township  for  care  and  repaira.  This  division  of  the 
highway,  although  not  recorded,  has  Hlways  been  noted  upon,  it  would  ap- 
pear, bjr  the  townships.  How.  St.  §  1307,  requires  such  division  to  be  made 
«f  town-line  roads  for  the  purpose  of  care  and  repaira.  Section  11  of  the 
Laws  of  1859  provides  tliat  no  moneys  of  the  state  shall  be  used  in  the  con- 
struction of  state  roads,  except  that  derived  from  the  sale  of  swamp  lands. 

The  following  is  the  section  of  the  statute  referred  to,  requiring  division  of 
the  rond  to  be  made  aud  kept  In  repair,  and  the  township's  liability  therefor, 
upon  township  lines:  "Whenever  a  line  road  shall  have  been  laid  out  and 
•cstabliBfaed  pursuant  to  the  last  two  preceding  sections,  the  officera  or  author- 
ity having  jurisdiction  in  the  premises  shall  forthwith  jointly  determine  as 
to  the  time  when  the  same  shall  be  opened  and  improved,  and  shall  at  the 
same  time  determine  and  allot  what  portion  shall  be  opened,  Improved,  and 
maintained  by  either  of  such  townships  or  municipalities;  and  such  township 
«r  municipality  shall  have  all  the  rights,  and  be  subject  to  all  the  liabilities, 
in  relation  to  tbe  part  of  such  road  so  allotted,  as  if  the  same  was  located 
wholly  in  such  township  or  municipality,  and  the  damages  which  may  be  as- 
sessed in  any  case,  together  with  the  costs  and  expenses  of  the  proceedings, 
shall  be  apportioned  by  the  joint  action  of  such  authorities  to,  and  paid  by, 
tbe  townships  or  municipal  corporations  on  the  line  between  which  said  line 
Toad  may  be  located,  m  proportion  to  the  benefit  to  be  derived  therefrom  by 
such  townships  or  municipal  corporations. "  The  other  two  sections  refer  to 
the  laying  oat  of  hlghvrsys  upon  the  line  between  townships  by  the  town  au- 
thorities. 

In  1836  tbe  legislature  of  our  state  placed  all  state  roads  undor  the  control, 
■care,  and  supervision  of  the  commissioner  of  highways  in  tlie  several  town- 
sbips.  The  statute  reads  as  follows:  "All  state  roads,  which  are  now  or  may 
hereafter  be  laid  out  in  this  state,  shall  be  under  the  care  of  the  commission- 
ers of  highways  of  tbe  several  townships  through  which  the  same  shall  pass, 
■and  subject  to  be  by  them  opened  and  kept  in  repair  in  the  same  manner  as 
township  roads,  but  such  state  roads  shall  be  altered  or  discontinued  only  by 
the  Ixiarda  of  supervisors  of  the  counties  in  which  they  may  be  situated." 
See  section  1321,  How.  St  Section  1445.  How.  St.,  makes  it  the  duty  of 
townships  to  keep  in  good  repair,  so  that  they  shall  be  safe  and  convenient 
for  public  travel  at  all  times,  all  public  highways,  streets,  bridges,  cross- 
walks,  and  culverts  that  are  within  their  jurisdiction,  and  under  their  care 
and  control.  And  section  1442  provides  that  "Any  person  or  persons  sua- 
taining  l>odily  injuiy  upon  any  of  the  public  highways  or  streets  in  this  state* 
1^  reason  of  neglect  to  keep  such  public  highways  or  streets,  and  all  bridges* 
«n)8i-walkB,  and  calveits  on  the  same,  in  good  repair,  and  in  a  condition 
reasonably  safe  and  flt  for  travel,  by  the  township,  village*  city,  or  corpora- 
tion wb(»e  corporate  authority  extends  over  such  public  highway,  street, 
bridge,  cross-walk,  or  culvert,  and  whose  duty  it  is  to  keep  the  same  in  good 
I'^r,  such  township,  village,  city,  or  corporation  sliall  be  liable  to,  and  shall 
to  the  person  or  persons  so  injured  or  dlsaUed,  just  damages,  to  be  re- 
covered in  an  action  of  trespass  on  the  case*  before  any  court  of  ecnnpetent 
jurisdiction." 

Under  the  facts  above  stateil,  and  the  several  statutes  cited*  the  plaintiff 
ctaims  it  was  tbe  duty  of  the  township  of  Evei^pieen  to  keep  the  road  where 
she  was  injured  In  repair,  and  properly  protected*  so  as  to  prevent  such  acd- 
deots  and  injury  as  overtook  the  plaintiff  when  she  was  precipitated  down 
the  ranbankment  and  injured.  The  defendant  claims  thftt  these  several  stat- 
•utes  impose  no  duty  to  keep  the  state  road  in  rqiair  by  said  township*  and 
have  no  application  to  a  line  road  laid  out  and  built  by  the  state. 

The  Tenllet  of  the  jury  has  settled  the  question  of  negligence  of  the  parties 
in  IsTtv  of  tbe  lAalnUlI*  bu^  if  tbe  statutes  do  not  ap{dy  to  state  roMs,  the 
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pontiff  caniuA  lecorer.  I  think*  however,  that  a  fair  and  reasonable  oon> 
Btruction  of  these  sereral  statutes  plaoes  Uie  said  line  road  under  the  juris* 
diction  of  the  townships  brtween  which  it  passes,  and.  under  the  teslimonjr 
that  portion  of  the  rood  where  the  plaintiff  received  her  injury,  under  th« 
Jurisdiction  of  the  township  of  Evergreen,  and  its  care  and  control  under  its- 
commissioner;  and  that  said  township  is  liable  to  this  plaintiff  for  any  injury 
she  may  iiave  received,  without  her  foult,  in  consequence  of  the  neglect  of 
said  township  or  its  commissioner  to  keep  the  same  in  good  re^r;  and 
whetlier  it  did  or  not,  tlie  determination  of  the  jury  upon  that  subject  was- 
final.   There  is  no  other  question  needing  consideration  in  the  case. 

The  plaintiff  had  the  right  to  ti-avel  on  this  town-line  road  on  Sunday,  aa 
well  as  upon  any  other  day,  for  any  lawful  purpose,  and  ttie  dut?  of  the  town- 
ship, in  case  of  injury  through  Its  neglect  to  persons  or  property,  is  the  sam& 
on  that  day,  under  such  circumstances,  as  on  any  other*  under  the  statute. 

The  judgment  most  be  affirmed. 

Chahflih  and  Mobsb,  JJ.,  concurred. 

NOTE. 

SoMDAT— LiABtLiTT  roR  IiMcaiBS  Kbcbitbd  OH.  One  Injured  While  trftTellngon  Sun- 
day, through  the  negligence  of  another,  Is  not  required  to  show,  in  order  to  recover 
damagefl,  tnst  he  wu  engaged  in  aworkorneceadty  at  the  time  of  the  accident.  Black 
V.  City  of  LewiBton,  (Idaho,)  18  Fac.  Rev.  80.  The  right  of  recovery  eziota  in  auch  a 
coae  though  the  plaintiff  waa  traveling  for  pleaanre,  Knowlton  v.  Railway  Co.,  (Wis.> 
tS  N.  W.  Rep.  17 ;  and  in  violation  of  statute,  Opsahl  v.  Judd,  (Htnn.)  U  US.  W.  Rep. 
fi7S.  So  one  who  receives  injuries  while  working  on  Sunday,  in  violation  of  the  Sun- 
day lawa,  is  not  precluded  by  that  fhct  alone  fh)ni  recovery.  Railway  Co.  v.  Frawtey, 
(Ind.)  9  N.  E.  Rep.  694.  A.nd  nnder  the  Ifebmka  statute,  which  prohibits  ooninioii 
labor  on  Sunday,  Wt  penults  a  railroad  oompany  to  run  necessary  trains,  it  is  held 
that  a  section  band  working  on  that  day  to  put  the  track  in  paaaableoondition  for  tnob 
trains,  may  recover  for  injunes  received  through  theneKllgence  of  the  oompany  John- 
son V.  Railroad  Co.,  26  n.  W.  Rep.  347.  So,  on  the  other  hand,  a  railroad  company 
does  not  become  liable  for  injuries  inflicted  on  stock  on  Sunday,  from  the  mere  fact 
that  In  running  Its  trains  on  that  day  it  is  violating  a  statute  which  imposes  a  Sne  for 
working  on  Sunday.  Tinglfl  v.  Railway  Co.,  (Iowa,)  14  N.  W.  Rep.  BiO.  But  under 
the  laws  of  XutaehmelU  it  has  been  held  that,  unless  enniged  in  a  work  of  necessity  or 
charity,  a  plain  tiff  could  not  recover  for  Injuries  received  on  Sunday,  without  r^ard  to- 
thequestlon  of  the  negligence  of  the  defendant.  Read  y.  Railroad  <^.,  4  K.B.  Bq;>.  227. 


Petrie  and  others  v.  Lask. 

lifaprMu  Court  af  MiakigaiL   November  8, 1887.) 

Daxaobb— Bbbaoh  or  Cohtbact  Bsroai  Fsrfobmahcb  bt  PuiimrF — Paoms. 

Plaintiffs  owned  a  saw-mill,  and  contracted  to  saw  4,000,000  feet  of  logs  to  be  fur- 
nished by  defendant.  In  an  action  for  dtfetidant'a  breach  of  contract  in  not  fur- 
nishing the  logs  as  agreed,  plaintiffs  filed  a  bill  of  particulars,  claiming  for  "  loss  of 
protlta  on  sawing  four  million  feel  of  logs,"  etc.,  and  "  loss  ofprofits  on  account  of 
defendant's  fsilnre  to  perform  his  contract."  They  did  not  ofler  to  show  that  they 
had  incurred  actual  damage,  by  reason  of  expenses  In  preparing  to  perform  the 
contract,  or  stoppage  of  the  mill  for  want  of  work,  nor  claim  notplnal  danuges- 
Seld,  that  under  their  bill  of  particulars,  plaintiffs  could  not  recover. 

Error  to  circuit  court,  Muskegon  county;  Fbed.  J.  Busskll,  Judge. 
Ddano  &  Bunker,  for  plaintiffs,  appellants.   F.  W-  Cook  and  Ptetoher  A- 

Wanty,  for  appellee. 

MoBSE,  J.  In  this  case  the  plaintiffs  set  out  in  their  declaration  an  agree- 
ment with  the  defendant  that  the  defendant  should  deliver  to  the  plaintiffs  at 
their  saw-mill,  situated  in  the  village  of  North  Muskegon,  to  be  sawed  into- 
lumber  and  piled  on  the  dock  of  plaintiffs,  as  the  dt^fendant  sliould  direct,  all 
the  pine  saw-logs  belonging  to  defendHnt  at  tliat  time  in  the  store  booms  of 
the  Muskegon  Booming  Company,  at  the  city  of  Muskegon,  as  well  as  all  th» 
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pine  Bsw-logs  which  should  thereafter,  by  the  defendant,  be  floated  down  the 
Musk^^n  river,  during  the  sawing  season  of  1B82,  in  all  atwut  4,000,000 
feet;  and  that  the  plaintiffs  sliould  manufacture  the  same  into  lumber,  and 
should  receive  therefor  the  sum  of  $2  per  tlionsand,  board  measure,  for  all 
lumber  so  manufactured  and  flat  piled  on  their  docks,  and  92.25  per  thou- 
sand for  the  lumber  so  manufactured  and  cross  piled.  The  same  to  be  suwed 
and  piled  during  the  sawing  season  of  1882,  as  the  defendant  should  direct. 
The  contract  was  oral,  and  made  on  the  twenty-flrst  of  July,  1882.  They 
also  aver  that  on  the  same  day  the  defendant  notified  the  booming  com- 
pany, in  writing,  to  deliver  his  logs  to  plaintiffs.  And  that  they  received 
from  said  defendant,  under  said  agreement,  in  piirtial  fulfillment  tliereof, 
200,000  feet  of  Ic^  delivered  by  the  booming  company  to  them.  That  they 
prepared  and  procured  at  great  expense,  everything  essential,  necessary,  or 
aeedfnl,  to  the  full  and  perfect  discharge  ot  the  agreement  upon  their  part. 
But  that  the  said  defendant  caused  the  logs  so  delivered  to  plaintiffs  by  the 
booming  company,  to  be  surreptitiously  removed  from  the  possession  of  said 
plaintiffs,  and  out  of  their  custody  and  control,  and  did  not,  and  would  not 
perform  his  contract,  but  wholly  neglected  and  refused  so  to  do,  without  any 
reason  or  excuse  whatever.  Whereby,  and  by  means  whereof,  the  mill  of  said 
plaintiffs  was,  from  the  time  of  the  default  of  defendant,  to-wit,  July  24, 1882. 
to  the  close  of  the  sawing  season  of  that  year,  more  or  less  stopped  and  unable 
to  work,  and  aaki  pliUntiffs  put  to  great  expenae,  and  made  to  suffer  great 
losses. 

They  further  aver  that  the  actual  costs  and  expense  to  them  of  manufactur- 
ing said  logs  into  lumber  and  flat  piling  the  same  on  their  docks  would  not 
have  exceeded  the  sum  of  81  per  thousand  feet,  board  measure,  and  would 
not  have  exceeded  the  sum  of  91.25  per  thousand  for  sawing  and  cross  pil- 
ing.  and  that  Uiey  could  and  would  have  made  in  the  sawing  and  piling  of 
nid  lumber,  under  said  contract,  a  profit  of  one  dollar  per  thousand  feet, 
boud  measure,  on  each  and  every  thousand  feet  thereof,  whereby  they  have 
suffered  damages  in  the  sum  of  910.000.  and  ther^re  they  bring  suit,  etc. 
Upm  demand  of  defendant,  who  pleaded  the  general  issue,  the  plaintiffs 
filed  the  following  bill  of  particulars  of  their  claim  under  said  declaration: 

"Sib:  Take  notice  that  the  following  is  a  bill  of  particulars  of  the  plain- 
tiff*sdemand  in  this  cause,  uid  for  the  recovery  of  which  this  action  is  brought: 

1882.  Loss  of  profits  on  sawing  four  million  feet  of  logs  to  be 
furnished  b7  defendant  as  per  verbal  contract  with  defendant, 
as  Bet  forth  in  platntlffa*  deckuation,  @  $1  per  M.,    -        -  94.000 

1882.  Loss  of  profits  on  account  of  defendant's  failure  to  per- 
fwm  his  verbal  contract,  as  set  forth  in  plaintlfls'  declaration,  95*000 

''Dated  Mwkegon*  Miohiffan,  Manh  10, 1883. 

"YOOZB, 

"MoLaxtohlzh,  Delano  ft  Bunker,  Hatntilh'  Attorn^. 

To  S,  J.  MaedontOdt  B$q.,  J>^mdanV9  Attorn^.'* 

Upmi  the  trial  of  the  cause  in  the  drouit  court  for  the  coon^  of  Huakegon. 
before  a  jury,  the  idaintifls  first  called,  as  a  witness,  Albert  H.  Fetrle.  upon 
fail  bdng  sworn,  Uw  counsel  for  the  defendant  interposed  an  objection  that 
the  plaiiitifb  were  not  entitled  to  the  admission  of  any  proof  under  their  deo- 
Uruion.  and  the  bill  of  particulars  furnished  In  the  cause.  Upon  inquiry  by 
the  court,  Mr.  Bunker,  one  the  counsel  for  the  plaintllb.  stated  that  the 
only  claim  they  had  was  the  one  set  up  In  the  bill  of  particulars,  and  that  he 
knew  of  no  other  injury  which  the  plaintifni  had  suffered.  The  court  then 
uU:  "It  you  desire  to  amend  your  bill  of  particulars,  I  think  I  will  allow 
TOO  to  do  so."  Mr.  Bunker,  "We  have  no  desire  to  amend  the  bill  ot  par- 
tKulars."  The  court  then  ruled  that  under  the  bill  of  particulars,  as  filed, 
tbs  phiintiffi  could  not  recover.  The  counsel  for  plaintiib  were  then  per^ 
vUM  to  maka  offer,  as  fully  as  they  desired,  ot  the  proofs  they  intended  to 
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addnoe  In  support  of  their  case.  The  offer*  as  made  by  them,  was  to  prove 
the  contract  as  setoutinthelr  declaration,  and  a  breach  <^  the  same  as  therein 
set  forth,  and  that,  if  thej  had  been  allowed  to  perform  the  agreement,  they 
could  have  made  in  profits  thediflerence  betveen  tl.lS  perthousand  feet,  re- 
duced by  4320.  and  Uie  total  value  of  the  slabs,  and  two  dollars,  the  contact 
price.  2'he  Court,  "The  damage  you  claim  Is  for  loss  of  proQts."  Mr.  Bun^ 
ker.  "The  damage  we  claim  is  loss  of  profits  as  stated  In  the  bill  of  particu- 
lars. The  court,  thereupon,  instructed  the  jury  to  find  a  verdict  for  the  de- 
fendant, and  upon  such  verdict  Judgment  passed  against  the  plaintiffs,  who 
bring  tlie  case  liere  for  review. 

It  will  be  noticed  that  the  plalntiSs  did  not  offer  to  show  that  they  had  in- 
curred  any  dumage  by  reason  of  expenses,  necessarily  incurred  in  getting 
ready  to  perform  this  contract,  or  that  the  mill  had  been  stopped,  or  laid  up 
for  any  time  for  want  of  work,  by  reason  of  thcbreach  of  the  contract  on  de- 
fendant's part.  Nor  did  they  even  claim  nominal  damages.  They  put  them- 
selves deliljerately  upon  the  naked  proposition  that  as  a  matter  of  law  they 
were  entitled  to  the  profits  upon  all  the  lags  mentioned  in  said  contract,  inde- 
pendent of  any  tact  or  thing  showing  actual  damages.  In  other  words,  al- 
though they  incurred  no  expense  on  account  of  preparing  to  perform  this 
contract,  and  their  milt  was  not  closed  because  of  the  breach  of  the  same,  but 
was  at  work  the  time  manufacturing  other  lumber  to  its  fullest  capacity, 
they  were,  nevertlieless,  entitled  to  the  profits  they  might  have  made  in  the 
fulfillment  of  this  contract,  and  also  all  the  profits  they  might  make  in  tho 
same  time  in  sawing  other  lumtwr.  thereby  in  effect  doubling  the  capacity  of 
the  mill,  and  increasing  its  profits  twofold. 

The  compensation  aiTived  at,  and  which  the  law  intends  to  give  in  an  ao- 
tion  for  a  breach  of  a  contract  or  agreement  of  this  kind,  is  thedamages  actu- 
Hlly  incurred  on  account  of  such  breach.  The  law  seeks  to  make  good  the 
party  injured  by  such  breach,  and  to  put  him,  as  far  as  possible,  in  the  same 
condition  that  he  would  have  been  in  had  the  contract  been  performed.  It  is 
not  intended  that  he  shall  profit  by  the  breach,  and  receive  compensiition  for 
injuries  ttiat  he  has  not  suffered.  Here  actual  damages  were  in'effect  dis- 
claimed, and  the  circuit  judge  was  right  in  liia  ruling.  The  damages  sought 
to  be  recovered  must  be  considered  as  quite  uncertain  and  speculative.  But 
I  do  not  consider  it  necessary  as  the  case  stands,  to  discuss  the  question, 
whether  under  any  circumstances  such  profits  might  or  might  not  be  recov- 
ered. The  cases  bearing  upon  this  question,  in  this  state,  do  not  seem  fav<nv 
ably  inclined  towards  allowing  the  recovery  of  mere  prospective  profits  in  the 
running  of  a  saw-mill.  They  are  said  to  t>e  "proverbially  uncertain,  indef- 
inite, and  contingent."  Allis  v.  IfcXmn,  48  Mich.  433,  12  N.  W.  £ep.  640; 
Talcott  v.  Crippen.  52  Mich.  683, 18  N.  W.  Bep.  392;  FetrU  v. Zand,  58  Hlch. 
527,  25      W.  Bffp.  504. 

The  judgment  is  affirmed  with  costs. 

Sherwood  and  Cbamfuk,  JJ.,  concurred    Campbbll,  C  J.,  did  not  aU. 


People  v.  Coughlin. 

(SttprgrM  Cburt  of  iRchigan.    Korember  3,  1887.) 
L  HOXIOISB — DrAWIHO  JdBT — TOWITBHIP  HOT  REPBBBBirTKD — ChALLBNQK. 

The  derendaut  In  a  prosecution  for  murder  challenged  the  array  because  two 
tovnshipe  of  the  county  (inciiidiug  the  vicinage  of  the  crime)  were  not  represented 
on  the  panel.  The  order  in  this  case  directed  a  jury  to  be  drawn  from  the  body  of 
the  ooQiity,  as  authorized  by  How.  St.  Mich.  }  7S78.  It  was  not  shown  that  the  of- 
flcen  who  drew  the  jury  had  arbitrarily  left  out  the  townships  from  which  jurois 
were  not  drawn,  nor  that  the  lists  of  such  townships  had  not  already  been  ex- 
faansted.   Htidj  that  the  challenge  was  properly  overrnled. 
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3.  Samb— PRBUxpnoir  trat  Orriont  Dbawivq  Jubt  did  Hu  Ddtt. 

In  tbe  absence  of  evidence  to  the  oontrary,  It  will  be  presumed  that  the  ofBcen 
efaaiKed  wllh  the  dravlnK  end  anmmonlng  of  Joron  have  fluthfolly  and  correctly 
patformed  thrir  duty  Id  the  pranlaei. 

3.  Samb — Cbaixutok  to  Abhat— Sukhokiho  too  Maht  Jcbobs. 

How.  St.  Mich.  2  7S78t  authorizes  an  order  of  court  for  tbe  summoning  of  a  jiuy 
for  the  general  purpoees  of  tbe  term,  vheo  tbe  regular  panel  has  not  been  snm- 
moned  14  days  before  the  term,  or  vheo  a  sufficient  number  of  the  regular  panel 
do  not  appear.  Under  this  section,  the  sammooiug  of  S5  jurors,  Instead  of  2ii,  fs 
not  caon  of  challenge  to  the  amiy. 

4.  SaK>— OOVFSBBIOKS— NlWBPAnB  Abtkiu  AS  ETXPuros. 

Afto-  defendant's  arrest,  and  before  trial,  an  article  in  a  newspaper  was  shown  to 
him  which  purported  to  aira,  among  other  things,  a  summary  of  his  statements 
before  the  coroner,  the  crime  charged  being  murder.  Uefendant  read  the  whole 
article^  and  admitted  that  It  was  correct.  On  the  trial,  alter  proof  of  these  fhcts, 
the  proeecnting  attorney  out  out  that  portion  of  tbe  article  which  related  solely  to 
deCendsnt's  statements,  and  oAred  aiudi  portion  in  afidanca.  AU,  that  It  was 
properly  admitted,  vitnoot  putting  in  the  whole  artiole. 

9.  SaMB — FBOCBEDinOB  BXPOBB  COBORBB. 

The  proceedings  before  the  coroner  are  not  admissible  ss  evidence  for  the  defend- 
ant, when  the  object  Is  merely  to  corroborate  tbe  defendant's  testimony  upon  the 
trial. 

^  BaMB—SKU^PwBHSB—IirT Aaron  o?  DwBixiira. 

In  a  prosecution  for  murder,  the  defense  was  that  the  killing  was  done  In  self- 
defense.  At  the  time  of  tlie  homicide  the  defendant  wss  in  his  "  root-boose,"  or 
outdoor  cellar,  and  resisting  an  invasion  of  it.  The  court  gave  tbe  same  inatrao- 
tions  aa  would  have  been  applicable  IT  this  "root-hon8e"bad  been  defimdant's 
dwelling-hoose.  HM  no  error. 

7.  8amb— 6KLr-DsrEinB— BiTBDKH  or  PBoor. 

An  instruction  ^at  "  the  burden  of  proof  was  nptm  the  prosecution  to  satisiy 
the  jury,  beyond  a  reasonable  doubt,  that  the  killing  was  not  In  self-defense^  and 
that  no  reasonable  belief  existed  in  defendant's  mina  at  tbe  time  that  he  wss  in 
great  bodily  danger,  aa  the  facta  and  drcomstances  then  appeared  to  him,"  held 
correct.! 

8.  Sakb— FsAB  or  Bodiit  Habm— Bbasohablb  BsLiBr. 

An  instruction:  "If  you  should  find,  beyond  a  reasonable  doubt,  that  defend- 
snt  shot  and  killed  Perault  thronjch  mere  cowardice,  or  from  Int«iUonally  point- 
ing bis  gun  at  him,  and  carelessly  shooting  to  frighten  blm  away,  and  under  oir- 
cnnistancea  vhich,  as  they  tjvpvani  to  him  at  the  time  of  the  abootinK  were  not 
sufficient  to  Induce  in  him  a  reasonable  bell^  that  be  was  In  danger  of  bodily 
harm,  the  law  will  not  Justify  the  killing  on  the  ground  of  aelMafense,"  AsU  cor- 
rect. 

9i  Samb— ImnpcnoBs— Tbmdxbot  or  Evubhcb. 

It  is  not  error  for  the  oourt  to  refuse  to  instrtiot  the  Jozy  that  ontaln  eridaioa  baa 

a  certain  tendency. 

Error  to  circuit  court,  Chippewa  county;  J.  H.  Steerb,  Judge. 

Breman  (fr  Donndlj/t  {Latorenoe  F.  Bedford^  of  ooun8el,)£or  defendant, 
appellant.  JToew  Taggartt  Atty.  Gen.,  and  John  B.  Qojft  Ptos.  Atty.,  Cot 
the  People. 

MoBSE,  J.  The  respondent  was  convicted  of  the  crime  of  manslaughter 
ID  tbe  ciicnit  court  for  the  county  of  Chlf^wa,  for  shootliig  and  killbig  one 
Joseph  Perault 

It  is  complaiDed.  first,  as  a  reason  for  the  reversal  of  this  conviction,  that 
a  legal  jury  was  not  summoned  at  the  term  of  court  in  which  tiis  trial  took 
place.  A  motion  was  entered  challenging  the  array  for  the  foUowiug  rea> 
sons:  "Fint.  Said  panel  was  not  drawn  fourteen  days  before  the  first  day 
of  the  term.  Second.  Because  more  than  the  lawful  number  was  summoned, 
tbirty-Qve  being  drawn  instead  of  twenty-four.  Third.  Because  there  are 
eight  townships  and  supervisor  districts  in  tbe  county  of  Chippewa,  and  it 
'^^■Bats  from  the  certificate  of  tbe  officers  drawing  said  jury  that  no  jurors 

'As to  the  burden  of  woof  in  proseoations  for  honidda,  see  Feople  v.  Ooaghlin, 
OOch032».W.Ilep.9U6.andnote. 
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were  summoned  or  drawn  from  two  of  said  townships,  one  of  which,  '  Sugar 
Island,'  was  the  scene  of  the  killing,  and  such  certificate  does  not  state  whether 
the  jurora  drawn  from  Sault  Ste.  Marie  were  summoned  from  the  village  or 
township  of  that  name.  Fourth.  Because  the  order  directing  the  drawing 
and  summoning  of  said  jury  Is  irregular  and  insnflBcient."  The  prosecuting 
attorney  stood  on  said  cliallenge  as  of  a  demurrer.  Tlie  court  sustained  ttie 
demurrer,  and  overruled  said  cliallenge.  In  the  argument  in  this  court  the 
Brst  objection  is  abandoned,  but  the  ^lien  are  insisted  upon.  We  ttiink  the 
challenge  was  properly  overruled. 

The  second  and  fourth  objections  may  be  considered  together.  At  the  open- 
ing of  the  term  the  circuit  judge  made  the  following  order:  "No  petit  Jurors 
having  been  drawn  and  summoned  for  this  term  of  court,  and  it  satisfactorily 
appearing  to  the  court  now  here  that  the  attendance  of  said  jurors  is  neces- 
sary, it  is  therefore  hereby  ordered  and  directed  that  thirty-five  qualiQed  ju- 
rors  be  forthwith  drawn  and  summoned  in  pursuance  of  the  statute  in  sucb 
cases  made  and  provided,  to  be  and  appear  In  said  court  at  the  court-house* 
in  the  village  of  Sault  Ste.  Marie,  In  said  county,  without  delay,  to  serve  as 
such  petit  jurors."  It  is  claimed,  upon  the  authority  of  PmpU  v.  HalU  4& 
Mich.  482, 12  N.  W.  Bep.  665,  that  this  order  should  have  speciQed  the  town- 
ships from  which  the  Jurors  were  to  be  drawn,  and  ttiat  the  vicinage  of  the 
alleged  offense  should  have  been  included  In  such  order.  Under  section  7578, 
How.  St.,  the  court  could  order  the  jury  drawn  from  the  county  at  large, 
or  from  specified  townships  near  the  county-seat.  In  this  case  the  order 
was  that  the  jurors  be  drawn  and  summoned  according  to  law,  which  would 
be  from  the  county  at  large,  as  specified  and  directed  by  the  statute.  Tlie 
objection  to  the  jury  drawn  in  the  case  of  People  v.  Hall  was  that  they  were 
neither  a  jury  of  the  vicinage,  nor  a  jury  of  the  county  at  large,  nor  one  de- 
sired by  the  Judge  himself  for  the  general  purposes  of  the  term.  **It  waa 
therefore  not  sanctioned  by  law."   See  People  v.  Hall,  at  page  487. 

The  order  in  this  case  was  legal,  as  it  directed  a  Jury  to  be  drawn  and  sum- 
moned from  the  body  of  the  county  for  the  general  purposes  of  the  term,  and 
it  appears  that  35  were  none  too  many  for  the  exigencies  of  the  term,  as  tales- 
men had  to  be  summoned  to  complete  the  panel  in  this  case.  There  la  no 
cause  of  complaint  because  35  men  were  drawn  instead  of  24. 

In  relation  to  the  third  objection,  if  it  anywhere  appeared  that  the  offlcera 
who  drew  the  jury  had  arbitrarily  left  out  the  townships  from  which  jurors 
were  not  drawn,  it  would  have  been  a  good  cause  for  quashing  the  array. 
But  it  does  not  so  appear.  The  burden  of  proof  was  on  the  respondent  to 
show  the  invalidity  of  the  proceedings  by  which  the  jury  was  obtained.  In 
the  absence  of  a  showing  to  the  contrary,  it  must  be  presumed  that  these  offi- 
cers faitlifuUy  and  correctly  performed  their  duty  in  the  premises. 

We  held  in  People  v.  Coffman,  59  Mich.  1,  26  N.  W.  Rep.  207.  that  the 
omission  of  the  supervisorto  return  a  list  of  names  from  one  township  would 
not  destroy  the  legality  of  a  jury  drawn  from  the  body  of  the  county,  and  from 
the  lists  returned  from  the  other  townships  according  to  law.  And  it  will  be 
seen  by  examining  the  whole  statute,  as  to  the  selection  of  Jurymen  from  the 
lists  returned,  that  it  may  often  happen  that  within  any  year  the  lists  from 
one  or  more  townships  may  be  exhausted  by  previous  drawings.  The  lists, 
are  made  in  reference  to  the  population  of  the  supervisor  districts,  and  there- 
fore some  of  them  may  send  but  a  very  few  names  to  the  clerk.  How.  St. 
g  7556.  The  names  of  those  drawn  at  any  trial  are  not  to  be  returned  to  the 
packages  until  the  list  shall  have  been  exhausted.  How.  St.  §  7567.  It  is- 
also  a  cause  of  challenge  to  a  juror  if  within  a  year  he  has  been  a  member  of 
a  panel  of  Jurors  in  the  same  court.  How.  St.  S  7582.  It  was  evidently  in- 
tended by  the  legislature  that  when  a  person  had  been  drawn  from  the  list  of 
any  township,  and  served  once  on  a  panel,  he  should  not  be  drawn  again  within 
Uie  year.   It  is  also  provided  ttiat  U  any  name  is  drawn  of  one  who  is  dead  or 
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insane,  or  who  has  permanently  removed  frcon  the  county,  sneh  name  aliall  b» 
vitbdmwn  and  inAxoytd,  and  another  name  drawn  from  the  same  pack^^ 
inatoul  thereof.  How.  St.  §  7667,  subd.  4.  It  is  therefore  possible  that  tb& 
lists  from  the  townships  omitted  In  this  drawinghad  been  exiiauated.  There 
being  DO  showing  that  sach  lists  had  not  t>een  exliausted  under  the  provisions 
oC  the  statute,  it  must  be  presumed  that  they  luul  been,  and  for  that  reason  no 
Jurors  were  drawn  and  summoned  from  those  townships.  It  was  for  the  re- 
spondent to  clearly  show  a  violation  of  duty  upon  the  part  of  the  summoning 
cheers.    We  cannot  presume  it. 

Shortly  after  the  shooting  of  tlie  deceased  by  the  respondent,  and  while 
Ooq^iUn  was  under  arrest  and  in  the  county  jail,  one  Oren,  a  reporter  for  a 
newspaper  called  the  "Chippewa  County  Newrf,"  interviewed  the  respond- 
ent. He  had  with  him  an  article  from  another  newspaper,  the  Sault  Ste. 
Marie  Democrat.  The  article  was  handed  to  the  respondent,  who  read  the 
wh€3»  of  ft.  When  Oren  was  on  the  stand  as  a  witness  for  the  prosecution,, 
be  gave  an  account  of  this  interview,  and  stated  tiiat  the  respondent,  after 
reading  the  article,  said  it  was  correct,  with  the  exception  of  one  or  two 
things.  The  whole  article  appears  in  the  bill  of  exceptions,  with  the  portlona 
not  aidmicted  In  evidence  erased  with  red  ink.  From  a  perusal  of  this  article 
it  ai^>earB  that  it  starts  out  with  a  report  of  tlie  shooting,  and  some  general 
particulars  of  the  tragedy  gleaned  from  several  sources.  The  article  then  pro* 
ceede  to  state  the  circumstances  of  the  case  as  taken  from  the  evidence  of 
CoiigbUn  before  the  coroner's  Inquest,  heading  it  "Coughlin's  Statement." 
After  giving  such  statement,  the  article  reads:  "These  are  the  principal  state- 
ments as  made  by  Mr.  Coughlin."  Then  the  article  proceeds  to  give  llie  tes- 
timony of  one  Dr.  Ennls  before  the  coroner's  jury,  the  verdict  of  the  jury^ 
and  the  dying  declaration  of  John  Peranlt,  a  brotherof  the  deceased,  who  waa 
killed  at  the  same  time  as  his  brother,  Joseph,  for  whose  killing  the  respond- 
ent was  on  trial.  The  article  furtlier  proceeded  to  state  that  the  persons 
killed  were  the  only  support  of  a  widowed  mother,  who  had  just  buried  a  sis- 
ter the  day  before*  and  might  Jose  her  reason.  It  also  described  the  scene  of 
tbe  homicide. 

After  the  testimony  of  Oren,  the  prosecuting  attorney  cut  out  that  portion 
of  the  article  beginning  with  "Coughlin's  Statement,"  and  ending  with  the 
same,  and  offered  such  portion  in  evidence.  Before  it  was  admitted,  counsel 
for  the  defendant  asked  the  witness  if  Coughlin  had  read  the  whole  article. 
He  replied  that  he  did.  The  counsel  then  objected  to  the  admission  of  tbe- 
p^ier  offered,  as  incompetent  and  immaterial.  This  objection,  we  tliink,  was- 
broad  enough  to  include  the  claim  made  here  that  it  was  error  to  introduce 
ttiis  portion  without  putting  in  the  whole  article. 

To  digress  a  little,  we  think  it  is  proper  to  remark  here  that  in  acase  where 
any  documentary  evidence  is  excluded  by  the  trial  court,  or  a  poi-tion  is  ad- 
mitted, and  tbe  claim  is  that  the  wholeshould  have  t>een  Introduced,  such  evi- 
dfflice  not  introduced  or  excluded  should  be  made  a  part  of  the  bill  of  excep- 
tioDB.  so  that  the  court  can  judge  of  its  admissibility.  We  speak  of  this  be- 
cause in  this  case  the  circuit  judge  refused  to  make  that  portion  of  the  arti- 
cle not  introduced  in  evidence  a  part  of  the  bill  of  exceptions.  It  was  not  in 
the  record  as  printed,  and  tlie  counsel  for  respondent  only  succeeded  In  get- 
ting it  returned  with  the  manuscript  record  as  mutilated,  and  this  was  ac- 
complislied  with  some  difficulty,  and  against  the  protest  of  the  prosecuting  at- 
torney, who  Insisted  that  it  should  not  come  here  at  all.  If  the  whole  article 
were  not  here,  so  that  we  could  get  its  tenor  and  effect,  it  would  heour  duty  to- 
reverse  the  conviction  of  the  respondent,  because  we  would  be  entirely  umible 
to  say  that  the  admission  of  a  portion  of  the  article,  the  whole  uf  which  was. 
read  by  Coughlin,  did  not  prejudice  his  case  before  the  jury.  But  as  it  is,  we 
an  satisfied  that  the  prosecuting  attorney  but  performed  his  duty  wiien  he 
pot  in  evidence  only  that  part  of  the  article  which  related  solely  to  the  re- 
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«pondent*B  own  statements.  The  adminlon  at  the  balance  cotdd  have  bad  no 
other  effect,  la  our  Judgment,  than  to  injure  Instead  of  beneflting  the  re- 
spondent. He  therefore  cannot  complain,  and  ought  to  be  well  saUsfied  with 
•the  action  of  the  prmecution  in  this  respect. 

The  respondent's  counsel  offered  in  evidence  the  proceedings  before  the  cor- 
oner'a  jury,  including  the  evidence,  and  thevwdict  of  the  jury.  It  was  prop- 
erly excluded.  The  object,  as  admitted  bj  defendant's  counsel,  was  to  show 
that  Coughlin  testified  before  such  jury  substantially  as  upon  the  trial,  and 
that  such  jury  found  the  shooting  was  done  in  self-defense.  It  was  not  of- 
fered for  the  purpose  of  oootradicnng  any  wiloeas  swianiipon  the  trfal»  or  for 
impeachment  but  simply  to  oorrobonite  the  resp<mdent*8  tesHmony  npon  the 
trial  by  his  statement  bef  oi%  the  coroner,  Tbia  could  n<^  be  done. 

The  remaining  errors  are  assigned  agidnat  the  charge  of  the  court  to  the 
Jury.  Without  gtAng  into  detail.  It  is  snffldent  to  say  that  Uie  case  of  tiie  de* 
fendantwas  fairly  put  to  the  jury  in  the  instructions  of  the  circuit  judge. 
When  the  shooting  took  place,  the  defendant  was  in  a  root-house  or  out-door 
■cellar,  or  In  the  door  of  it.  The  man  killed  was  claimed  to  have  been  attempt- 
ing to  enter  against  the  protest  and  warning  of  Coughlin.  It  was  contended 
on  the  trial  that  the  shooting  was  done  in  self-defense.  The  judge  in  his 
•charge  made  this  root-house  the  same  as  his  dwelling-house,  and  instructed 
the  jury  that  he  was  tuA  obliged  to  flee  therefrom,  but  that  he  was  autliorized 
to  repel  force  by  force,  and  protect  himself  and  his  houta  from  intrusion,  and 
if  in  the  reasonable  exercise  of  his  rights  of  self-defense,  as  appeared  to  him 
-at  the  time,  he  killed  his  assailant,  the  killing  would  be  justiOnble  homicide. 
That  the  burden  of  proof  was  upon  the  prosecution  to  satisfy  the  jury,  be* 
jond  a  reasonable  doubt,  that  the  killing  was  not  in  self-defense,  and  that 
no  reasonable  belief  existed  in  defendant's  mtnd  at  the  time  tliat  he  was  In 
Areat  bodily  danger,  as  the  facts  and  circumstances  then  appeared  to  him. 
we  do  not  perceive  how  the  case  of  the  respondent  could  have  been  better 
stated  within  the  law. 

It  is  complained  that  the  court  erred  In  further  stating  to  the  jury,  in  this 
■connection,  that  Coughlin  would  have  no  right  to  at  once  shoot  deceased  sim- 
ply because  he  would  not  go  away  when  told,  or  because  he  insisted  on  enter- 
ing when  forbidden,  and  further  as  follows;  "But  in  no  case  is  human  life 
to  be  lightly  disregarded,  and  if  you  should  find,  beyond  a  reasonable  doubt, 
that  defendant  shot  and  killed  Ferault  through  mere  cowardioe.  or  from  In- 
'tentionally  pointing  his  gun  at  him,  and  carelessly  shooting  to  frighten  him 
■away,  and  under  circumstances  which,  as  they  ai^ieared  to  him  at  the  time  of 
the  shooting,  were  not  sufficient  to  induce  in  him  a  reasonable  belief  that  he 
was  in  danger  of  bodily  harm,  the  law  will  not  justify  the  killing  on  the  ground 
•of  self-defense.  '*  We  think  the  law  was  properly  stated  as  to  the  right  to 
shoot,  and  as  the  circuit  judge  expressly  chained  the  jury  that  they  could  not 
couvict  the  respondent  of  any  higher  crime  than  manslwighter.  that  portion 
of  the  instructions  as  to  careleuly  shooting  to  frighten  him  away  waa  also 
■correct. 

The  court  was  asked  to  instruct  the  jury  that  the  evidence  offered  on  tiie 
behalf  of  the  respondent  tended  to  show  that  tlie  act  of  killing  was  done  while 
the  defendant  was  under  the  belief  that  he  was  in  danger  of  death  or  serious 
bodily  harm.  The  court  refused  to  so  charge.  Authorities  are  cited  to  the 
•effect  that  it  is  within  the  province  of  the  court  to  instruct  the  jury  as  to  the 
tendency  of  evidence.  We  find,  however,  no  authority  holding  it  error  for 
the  court  to  refuse  to  instruct  the  jury  that  certain  evidence  has  a  oertain 
4«ndency. 

The  judgment  of  the  court  below  must  be  affirmed. 

Skbbwood  and  Giuhflin,  JJ.,  concurred.  Campbell,  0,  J.,  did  not  sit. 
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Fbofle  o.  Bounds. 

{Buprtme  Oouri  of  Michigan.   NoTeiuber  8,  1887.) 

1.  Aansr— Without  Wabrakt^Bbiaoh  or  Peace  in  Fbksekcb  or  OmcsB. 

Defendwit  wbb  on  trial  for  obscrucUne  and  resistine  aa  of&cer  while  th«  latter 
WM  cudeftvotins  to  keep«tbe  peace.  The  officer,  without  a  warraDt,  arrested  de- 
ftodant  for  an  ailesed  breach  of  the  peace  committed  in  bis  presence.  An  instruc- 
tioD  was  g^Yen,  as  foliowa :  "The  ofScer  could  arrest  without  a  warrant  only  for  a 
breach  of  the  peace  actually  being  committed  in  fats  presence,  and  if  you  believe, 
from  all  the  evidence  Id  the  oase,  that  no  such  breach  of  the  peace  took  place  until 
the  amat  was  made,  and  then  only  in  resisting  such  arrest,  such  reBistance  was- 
Jostiflable.  If  an  officer  does  not  keep  within  the  law,  he  is  not  acting  as  an  offi- 
cer, nor  endtled  to  protection  as  one.  Defaidant  had  a  right  to  resist  an  illegal  ar> 
rest."   Bdd  no  error. 

S.  Samk. 

Thtt  Jaiywere  also  instnieted.  "For  a  breaeh  of  the  peace,  committed  in  hl» 
pneence,  the  officer  may  arrest  without  a  watranL  for  the  purpose  of  taking  the- 
offender  before  a  magistrate  for  examination  or  trial.  And  when  an  officer  sees  a 
breach  of  the  peace  being  committed  in  his  presence,  it  is  Uada^u  a  peace  officer 
to  arrest  the  ofTender  without  a  warrant."  Held  correct. 
8k  Obt  BPCTiito  JumcE— Ikfobhatioh — Stjkplusaob. 

The  information  charged  that  defendant  "did  obstmct,  resist,  and  oppose"  the- 
officer  "in  the  lawful  execution  of  bla  office  in  attempting  to  arrest  respondent  for 
being  then  and  there  drank,  and  disturbing  the  peace."  At  tlie  timeoftbeallesed 
ofiense,  drunkenness  was  not  an  offense  recognised  by  statute  or  ordinance,  i/e^tf, 
that  the  words  "  bring  drunk  "  might  be  treated  as  surplusage,  and  that  the  tiifor- 
mstion  subBtantfally  complied  with  the  act  (How.  Mich.  St.  i  9257)  making  it  a 
felony  to  "obetmct,  n^A,  and  oppose  officers  In  their  lawful  acta,  attempts,  and 
tttkittM  to  m^taln,  pieeerye,  and  keep  the  peace." 
A.  BrnKAOH  or  the  Pbacb— Etidehce. 

Kridence  was  admitted  that  defendnnt  made  some  disturbance  at  the  place  of  the- 
allcged  offense  before  the  officer's  arrival ,  this,  as  tending  to  show  a  coutinnous 
^■urbanee  at  the  place  during  the  whole  erening.  But  Uie  Jury  were  instructed 
not  lo  regard  thia  endenos  ai  bearing  against  defendant  Ana  he  was  peroiiited  to- 
■bov  that  he  waa  engued  In  helping  to  keep  quiet  and  good  order  at  the  place  for 
■ome  tfana  before  the  officer  arrind.  Held  no  error. 

Bzcepttan  from  otnmit  conzt,  lAringston  ooont^;  'Wxlliaii  IfxwroHr 
Judge. 

SoiUn  B.  Per$oiUf  {D.  BhMdat  of  counael.)  for  defendant.  Mom  Tag^ 
gart,  Atty.  Gen.,  for  the  Peoide. 

MonsE,  J.  The  respondent  was  tried  and  found  guilty  in  the  circuit  court 
for  the  county  of  Livingston  of  "knowingly  and  wiUruUy  obstructing,  resist- 
ing, and  opposing  Setta  B.  Hubert,  marshal  of  the  village  of  Howell,  while  in 
the  lawful  execution  of  his  office  in  attempting  to  arrest  said  Elbert  C.  Bounds, 
for  being  then  and  there  drunk  and  disturbing  the  peace  in  the  presen(»  of 
said  Seth  B.  Hubert,  marshal  aa  aforesaid,  the  said  Seth  B.  Hubert  being  then 
and  there  engaged  in  maintaining,  preserving,  and  keeping  tlie  peace. "  Upon 
the  trial  it  was  conceded  that  tbe  marshal  had  no  warrant  or  other  process- 
against  the  reepondent  at  the  time  of  the  arrest. 

Upon  the  part  of  the  people  tbe  evidence  tended  to  show  that  on  the  even- 
ing of  November  30,  1B88,  the  salvation  army  were  holding  services  in  a 
building  in  Howell,  known  aa  the  "Salvation  Army  Barracks."  The  marshal 
came  along,  and  saw  Bounds  and  some  others  standing  outside  the  barracks. 
He  beard  Hounds  say.  "  When  he  comes  out,  I  am  going  to  give  it  to  him." 
Hubart  said  to  UouiuIb  he  must  not  tiave  any  trouble  there  that  night,  if  be 
did  beshould  arrest  him.  Told  him  he  better  go  home,  liounds  then  grabbed 
bold  of  htm,  saying  "Seth,  come  here,  I  want  to  talk  with  yon,  **  and  took  him 
off  a  distance  of  15  paces.  He  told  the  marshal  he  was  a  fool  to  think  he  could 
arrcBt  him ,  and  offered  to  bet  five  dollars  tliat  he  could  not  do  It.  After  some 
parley.  Hubert  broke  away  from  tiim  and  went  into  the  barracks.  He  had 
not  been  in  there  but  a  short  time  when  Bounds  enteredp  came  up  to  Babert*. 
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grasped  him  by  tlie  coat  and  satd  **S^h  c<nn6  liere.  I  want  to  talk  with  yon,** 
and  jerked  him  along  towards  another  corner  of  the  barraiAa.  Rounds  talked 
in  a  loud  voice,  and  disturbed  the  servioes  tlien  going  on.  The  marahal  told 
him  serend  times  that  he  must  keep  quiet,  or  he  should  arrest  him.  As 
Bouiute  did  not  desist,  the  marshal  flnaUy  took  hold  of  the  lapels  of  his  ooat 
and  said.  "I  arrest  you.**  Thereupon  Bounds  dreirbsck.  and  struck  Hubert 
iu  the  face,  and  kept  on  striking  him  until  another  officer  came  to  the  assist- 
ance  of  the  marshal.  In  going  out  of  the  building,  Bounds  grabbed  for  a 
stick  of  wood,  as  did  also  the  marshal.  Tin  marshal  strnck  Bounds  over  the 
head  with  a  stick  of  wood. 

Tlie  respondent's  version  of  the  transaction  was  substantially  as  ft^ows: 
He  is  22  years  of  age.  and  resides  In  HowelL  Had  drank  two  glasses  of  beer 
tlut  evening,  but  was  not  intoxicated.  Towards  the  close  of  the  meeting  he 
was  standing  outside  with  some  other  hoys  talking  qnietly.  Rnbert  came 
rapidly  up  to  him  within  arms-length,  shook  his  fist  in  his  fiice,  and  in  a  load 
.tone  of  voice  said  Rounds  must  not  have  any  trouble  there  that  night ;  that 
he  had  better  go  home,  for  if  there  was  any  disturbance  there  he  would  have 
to  put  him  in  jail.  Denies  that  he  told  Rubert  that  he  was  a  fool  to  think  he 
could  arrest  him,  or  that  he  ofTered  to  bet  he  could  not  do  so.  Asked  Hubert 
to  step  one  side,  and  may  have  placed  his  hand  upon  his  shoulder,  but  did  not 
poll  him.  He  simply  wanted  Rubert  to  explain  what  he  meant,  but  could 
get  no  satisfaction.  Admits  that  he  went  into  the  barracks,  and  walked  up 
to  Rubert,  and  put  hla  band  upon  his  shoulder,  and  said  to  him :  "  *I  want  to 
speak  to  you.*  We  stepped  out  one  side  and  I  asked  what  I  had  done,  and 
what  he  meant.  I  did  not  talk  loud  or  so  as  to  disturb  anybody.  He  would 
not  tell  me  what  I  had  done,  or  why  he  talked  so  to  me,  btit  said  that  be 
meant  just  what  he  said,  and  should  arrest  me  if  I  made  any  disturbance. 
His  refusal  to  explain  matters,  or  to  let  me  know  what  he  blamed  me  for,  so 
as  to  have  tilings  undOTstood,  and  Us  repetition  of  the  threat,  made  me  mad. 
and  I  said  to  him  he  could  not  get  to  arresting  too  quick.  At  that  he  grabbed 
me,  and  I  presume  I  struck  him.  They  say  I  did,  but  I  was  so  much  excited 
that  I  don't  know  what  I  did  do."  He  also  tratifled  that  he  did  not  grab  for 
a  stick  of  wood,  but  only  put  his  hand  upon  the  wood-box  to  straighten  him* 
self  up.  Rubert  grabbed  a  stick,  and  struck  him  over  the  head.  "The  blow 
struck  through  the  scalp  to  the  bone,  and  somewhat  stunned  me." 

There  was  testimony  introduced  tending  to  corroborate  both  theories  of  the 
transaction.  We  think  thecircuit  judge  fairly  submitted  the  case  to  the  jury. 
He  gave  the  following  instructions,  as  asked  by  the  respondent's  counsel: 
"(1)  That  no  such  drunkenness  has  been  proved  in  this  case  on  the  part  of 
the  defendant  as  would  justify  the  officer  in  making  the  arrest  for  that  cause 
alone.  The  question  for  the  jury  to  consider  is  this,  was  the  respondent  act- 
ually disturbing  the  public  peace,  in  the  salvation  army  barracks  at  the  time 
the  arrest  was  madeV  and  not  whether  he  was  about  to  do  so.  as  the  latter  is 
not  charged  in  the  Information  filed  in  this  cause.  The  officer  could  arrest 
without  a  warrant  only  for  a  breach  of  the  peace  actually  being  committed  In 
his  presence,  and  if  you  believe,  from  all  the  evidence  in  the  case,  that  no  such 
breach  of  the  peace  took  place  until  the  arrest  was  made,  and  then  only  in 
resisting  such  arrest  to  the  extent  of  striking  several  blows  with  the  fist,  then 
such  resistance  was  justifiable,  and  you  should  acquit  the  defendant.  If  an 
officer  does  not  keep  within  the  law,  he  is  not  acting  as  an  officer,  nor  entitled 
to  protection  as  one.  Rounds  had  a  right  to  resist  an  illegal  arrest.  You 
must  remember  that  you  cannot  take  into  consideration  anything  that  hap- 
pened at  the  barracks  before  Rubert  got  there;  and  that  you  must  find  Rounds 
not  guilty  if  it  is  reasonably  possible  to  reconcile  the  fucts  with  innocence." 

He  also  further  instructed  the  jury,  substantially:  "Again,  an  officer  has 
no  right  to  arrest  without  warrant  for  any  breach  of  the  peace  not  committed 
in  his  presence.  But  for  a  breach  of  the  peace  committed  in  bis  presence,  he 
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maj  make  an  arrest  witbont  s  warrant,  for  the  purpose  of  Uklng  the  offender 
before  a  magistrate  for  examination  or  trial.  And  when  an  officer  sees  a 
breach  ot  the  peace  being  committed  in  his  presoice,  It  Is  his  dnty  as  a  peaoe 
officer  to  arrest  the  offender  without  a  warrant.  The  supreme  court  of  this 
state.  In  the  case  ot  IkntM  y.  Burgen,  20  K.  W.  Bep.  540,  has  deflned  what  is 
un^Tstood  by  a  breach  of  the  peace.  The  court  says:  •  By  peace,  as  used  in 
the  lav  in  this  oonnection,  is  meant  the  tranqnUitj  enjoyed  hy  the  citizens  of 
a  municipality  or  community,  where  good  order  relgna  among  its  members. 
It  is  the  natural  right  of  all  persons  in  political  society,  and  any  intentional 
vi(^ation  of  that  right  Is  a  **  breach  of  the  peace.  **  It  is  the  offense  of  disturb- 
ing the  public  peace,  or  a  vifdatton  of  public  order  or  public  decorum.  Act* 
ual  personal  violence  Is  not  an  essential  element  In  the  offense.  If  it  wrae. 
communities  might  be  kept  in  a  constant  state  of  turmoil,  fter,  and  lutUci- 
pated  danger  by  the  wicked  language  and  conduct  of  a  guilty  party,  not  only 
destructive  of  the  peace  of  the  citizens,  but  of  public  morals,  without  the  com- 
mission of  the  offense.^  That  section  (9802,  How.  St.)  ^ve  the  marshal  au- 
thori^  to  apprehend  and  arrest  on  sight  any  person  disturbing  a  religious 
meeting,** — quoting  the  section  in  full.  That  if  the  Jury  found  that  Bounds 
followed  ButMrt  into  the  barracks,  knowing  that  he  was  an  officer,  fOr  the  pur- 
pose and  intent  of  Inviting  a  personal  dispute  and  controversy  with  lilm,  and 
<lid  enter  into  such  controversy,  and  they  further  found  that  be  did,  in  a  rude 
and  insolent  manner,  in  said  bwracks,  take  Hubert  by  the  shoulders,  or  col- 
lar, or  lapels  of  his  coat,  against  Hubert's  will,  and  pull  or  push  him  several 
feet  from  the  place  where  ne  stood,  these  acts  would  constitute  an  assault  and 
battery,  and  breach  of  the  peace,  and  the  marshal  would  have  the  right,  witb- 
ont process,  to  arrest  him,  and  take  him  before  a  magistrate. 

Upon  the  arraignment  of  the  respondent  his  counsel  moved  to  quash  the 
information  filed  agiunst  him.  on  the  ground  "that  the  same  did  not  set  out 
an  offense  within  the  original  jurisdiction  of  the  court,"  which  motion  was 
cverrnled.  It  is  claimed  In  behalf  of  this  motion  that  the  information  does 
not  allege  anything  more  thnn  »n  assault  and  battery.  That  there  was  at  the 
lime  of  the  arrest  no  such  crime  as  drunkenness  under  the  general  statutes  of 
this  state,  (see  People  v.  Beadle,  26  X.  W.  Hep.  BOO,)  and  there  was  no  aver- 
ment that  there  existed  any  village  ordinance  against  drunkenness.  That  to 
meet  the  requirements  of  the  statute  (How.  St.  §  9257)  the  information  should 
have  charged  that  Hounds  "did  obstniet,  resist, and  oppose  Bubertin  hislaw- 
ful  acts,  attempts,  and  efforts  to  maintain,  preserve,  and  keep  the  peace." 
That  there  is,  in  effect,  no  such  allegation.  The  averment  that  he  "did  ob- 
stmct,  resist,  and  oppose  Hubert  in  the  lawful  execution  of  his  office  in  at- 
tempting to  arrest  respondent  for  being  then  and  there  drunk  and  disturbing 
the  peace."  is  claimed  not  to  be  sufficient  under  the  statute. 

We  think  the  words  "being  drunk"  may  be  treated  as  a  mere  surplusage, 
and  that  the  information  is  a  substantial  compliance  with  the  statute.  It 
allies  clearly  enough  the  appointment  of  the  raaishal.  his  authority  to  main- 
tain and  preserve  the  peace,  and  his  being  obstructed  while  acting  in  such 
capacity,  and  that  he  was  thus  ot»tructed,  resisted,  and  opposed  while  he  was 
^tempting  to  arrest  the  respondent  for  disturbing  the  peace  In  his  presence. 

£rror  is  claimed  in  that  the  circuit  judge  allowed  evidence  to  be  Introduced 
showing  that  Rounds  made  some  disturbance  in  the  barracks  before  tlie  officer 
came  there,  and  not  In  his  sight.  It  was  admitted  by  the  court  on  the  ground 
that  the  evidence  tended  to  show  a  continuous  disturbance  of  the  meeting 
daring  the  whole  evening.  The  jury  were  plainly  told  that  they  could  not 
take  tTiis  evidence,  or  any  testimony  of  what  happened  at  the  barracks  before 
theofflcergot  there,  into  consideration  in  determining  the  guilt  of  the  respond- 
ent. As  the  respondent  was  also  permitted  to  show  that  he  was  engaged  in 
hel|dng  to  keep  quiet  and  good  order  at  the  meeting  for  some  time  before  the 
marshal  arrivedr  we  are  of  the  opinion  that  the  admission  of  tills  testimony, 
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with  the  Imtruction  to  the  jury  not  to  regard  it  as  bearing  against  the  re- 
spondent, did  not  prejudice  tlie  case,  or  influence  the  verdict  against  him. 

Evidence  was  given  on  both  aides  that  the  meeting  was  disturbed  more  or 
less  all  the  evening,  and  we  are  not  prepued  to  say  it  was  not  admissible  as- 
part  of  the  re*  gesUs  showing  a  breach  and  distarbance  of  the  peace. 

It  is  complained  that  the  circuit  judge  went  outside  of  his  legal  duty,  to  the- 
prejudice  of  the  respondent,  in  quoting  to  the  jury  the  statute  against  dia- 
iurbing  religious  meetings,  and  in  the  remarks  he  made,  to  the  effect  that  the- 
humblest  religious  worshiper  is  protected  by  the  law  as  fully  as  is  tlie  one  who* 
woi'ships  In  tlie  "costly  temple  which  represents  the  monument  of  the  faitlv 
and  hope  of  the  worshiper. "  "W^e  know  not  what  was  the  occasion  of  this  re- 
mark, but  it  is  to  be  presumed  that  then  was  shown  during  the  trial  more  or 
less  prejudice  against  the  "Salv^ion  Army,"  as  it  is  a  matter  of  general 
knowledge  that  such  prejudice  exists  in  every  place,  and  that  these  devotees 
are  everywhere,  because  of  their  peculiar  and  not  altogether  pleasant  methods 
of  wor»iiip,  subject  to  ridicule,  persecution,  and  contumely.  If  such  was  tho 
here,  the  remarks  were  eminently  proper,  and  could  do  no  harm  at  any 
rate.  It  was  but  a  statement  that  the  law  knows  no  distinction  between  the  ricK 
and  the  poor,  and  that  religious  lilwrty  is  guarantied  to  all  alike. 

Tliere  was  no  error  committed  upon  the  trial,  and  the  proceedings  are  af- 
firmed. 

Shebwood  and  GuAJiPUHf  JJ.>  concurred.  Gahpbell,  G.  J.*  did  not  ait. 


Fender  «.  Powers. 

(Supreme  Cmtrt  of  Mithigmi.   Noremlier  8;  1887.) 

1.  Gdabdiait  Ain>  Ward— Sali  or  Bbaitt — IsBiouLAKinB  —  Bosa  Fiob  Fdsohasbb. 

Ill  proceedlDxs  tn  the  probate  court  for*  goardiau'Bsaleof  real  estate,  tbepetillon 
for  license  to  sell  oDiittCK]  to  set  oat  the  drcamstaDces  of  the  estate ;  the  gaardian 
did  nut  subscribe  the  oath  before  sale;  no  bond  before  sale  was  Riven ;  and  It  was 
doubtfol  whether  a  report  of  sale  had  been  made.  Hdd,  that  these  were  not  sucb 
irreguUrltiea  as  to  invaUdste  the  title aoqaired  abonajiddparohaser  atsaoh  sale. 
S.  Appfial— Eqoitt— Rktiew  or  Jncas's  Fihdiiim. 

Ill  an  eouity  appeal,  where  the  teatimony  ia  oontradiotory  and  oondicting,  the- 
findings  or  the  tnal  jadge  will  not  be  disturbed. 

Appeal  from  circuit  court,  Barry  county,  in  chancery;  Frank  A.  Hqoksb,^ 
Judge. 

Action  in  equity  to  obtain  the  surrender  and  cauoellation  of  a  deed.  Com<~ 
plainant's  title  was  based  upon  a  guardian's  sale  of  real  estate  under  license 
from  the  probate  court.  Eunice  Sherman,  the  guardian,  filed  her  petition  for 
license  to  sell,  in  which,  after  setting  out  her  guardianship,  and  a  description 
of  the  property,  slie  represented  "that  it  is  for  the  best  interest  of  said  minora 
that  said  land  be  sold,  and  the  proceeds  placed  at  interest  for  their  benedt. " 
The  petition  was  duly  verified.  The  guardian's  "oath  before  sale"  wasfound 
in  the  flies,  properly  fllled  out,  but  not  subscribed  by  the  guardian.  The  court 
did  not  require  of  the  guai'dian  a  bond  before  the  sale,  and  none  was  g^ren. 
Ttie  sale  was  duly  and  regularly  confirmed.  The  probate  judge  testified  that 
he  had  no  doubt  the  report  of  sale  was  before  him  when  the  confli-mation  was 
made;  it  was  the  usual  custom  of  the  ofiice;  confirmations  were  generally 
diawn  from  the  reports  of  sale.  The  succeeding  probate  judge  certified  that 
he  liiv<l  searched  the  files  of  the  office  for  a  report  of  sole,  and  found  none,  nor 
any  record  of  its  being  filed.  The  addiLlunai  facts  in  the  case  are  stated  ia 
the  opinion. 

Walter  8.  Powera  and  James  Sf»  Powers,  for  defendant  and  appellant. 

I'-  titiim  for  license  to  sell  was  defective  in  not  setting  out  circumstances 
am;  >  utiditlon  of  estate.   Ryder  v.  f  fo;uZer«,  30  Mich.  341;  How.  St.  §  6086;. 
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Frgor  r.  Downgy,  50  Cal.  398;  eregttry  t.  MePhcraon,  13  Oal.  662;  Ball  v. 
Chapman'M  AdmW,  35  Ala.  553:  ^acftwn  r.  iZo&(nwn,  4  Wend.  436;  Fiteh 
V.  JfiUtfr,  20  Cal.  352;  NichoU  t.  £«.  10  Mich.  529:  ArmU  t.  failey,  60  Ala. 
435.  As  to  oath  before  sale.  How.  St.  §  6093;  Itythr  t.  Glanders,  80  Mich. 
343;  Freem.  Jud.  Sales.  §  22.  As  to  bond  befora'sale,  Stmoarl  v.  Bailey,  28 
Mich.  251 :  Ryder  t.  Flandere,  30  Mich.  843;  Ror.  Jnd.  Sales,  §347.  As  to 
report  of  sale,  Blwood  t.  Northrop,  12  N.  £.  Bep.  590. 

A  If.  Bhriner  and  C2m«nt  iSnUM.  for  appellee. 

Iiregalaritlee  in  guardian's  proceedings  for  sale  will  not  affect  tlOe  <MC  pur^ 
ehaser  in  good  foiUi.  if  essentials  complied  with.  Palmar  T.  Oakleyt  2  Doug. 
433;  Bovwrd  t.  Moore,  2  Mich.  226;  Coon  T.  Pry»  6  Mich.  506;  Wooda  v. 
Monroe,  17  Mich.  238;  Oman  t.  ZVopAa^,  23  Mich.  80;  Dexter  t.  C'ranjH 
ton.  41  Mich.  448,  2  ISt.  W.  Bep.  674.  Petition  was  sufficient  to  oontftr  Juris- 
diction. Byder  r.FImuUra,  30  Mich.  841;  BichoU  v.Zm,  10  Mich.  526; 
LynA  r.KMty,  86  Mich.  239.  Bond  was  imneoeasaiy.  How.  St.  §  6102, 
subd.  2;  Drake  t.  Kiruai,  88  Mich.  286;  Barman  t.  (Hney,  81  N.  W.  Bep. 
555;  Beynolda  t.  Schmidt,  20  Wis.  394. 

Shkrwood,  J.  This  case  was  brongbt  before  ns  on  demurrer  to  oCHOplain- 
ant's  UU  at  the  June  term  last  year.  Fender  t.  Poumra,  28  N.  W.  Bep.  880. 
The  demuTTer  was  overruled.  Since  then  the  defendant  has  answered  the 
bill.  Frooh  have  been  talcen,  and  the  cause  heard  on  tlie  pleadings  and  proofk 
before  Judge Hooeeb,  at  the  Barry  circuit, and  a  decree  rendered  in  favor  of 
the  complainant.  Tliedefendant  appeals.  The  bill  is  Sled  for  the  purposeof 
quieting  the  title  to  80  acres  of  land  in  the  county  of  Barry;  and  alleges,  in 
subetmce,  that  in  1868  William  B.  Sherman  became  the  owner  of  the  property, 
and  died  seized  of  tlie  same  before  January,  1873.  leaving  two  minor  children. 
Fanny  and  Bobert  P.,  and  Eunice  Sherman,  his  widow,  his  only  heirs  at  law. 
JBunice  was  appointed  gu»rdian  of  the  minor  children  on  the  first  day  of  Sep- 
tember. 1873.  and  as  such  gunrdian,  under  a  license  granted  to  her  for  that 
pnrpoee  by  the  probate  court  for  the  county  of  Eaton,  in  which  county  William 
B.Siterman  lived  and  died,  she  sold  the  Innd  in  question  at  public  sale  to  one 
Gibson,  for  the  sum  of  $400;  that  said  sale  was  made  in  good  faith  and  for  a 
fair  consideration ;  tliat  the  proceedings  to  sale  and  the  sale  were  r^ular  in 
all  respects,  except  that  no  sale-bond  was  required ;  that  before  January  1, 
1885.  aaid  minors  became  of  age.  and  received  of  their  guardian  the  proceeds 
of  said  sala,  with  the  income  tiiereof ,  and  were  entirely  satisfied;  that  in  1881 
the  complainant  became  the  purchaser  of  said  land  at  the  consideration  of 
•1,200,  and  has  since  been  in  the  quiet  and  peaceable  possession  of  the  same; 
that  said  OibsoD.  while  he  owned  It.  was  in  the  pea(»able  possession  of  the 
property,  and  made  valuable  and  permanent  improvements  thereon,  and  that 
at  the  time  of  filing  the  bill  it  was  worth  $1,500.  The  bill  further  avers  tliat 
Walter  S.  Powers,  who  is  a  brother  of  the  defendant,  on  the  twenty-third  day 
of  April,  1885,  applied  to  Bobert  and  Fanny,  and  asked  them  to  deed  to  him 
a  certain  parcel  of  land  in  Nashville.  Michigan,  and  which  was  once  the  prop- 
erty of  Fanny  and  Bobert,  to  which  request  they  assented ;  that  in  draughting 
the  deed  Powers  Inserted  the  name  of  his  brother,  the  defendant,  as  grantee, 
and  Included  therein,^  with  the  intent  to  cheat  and  defraud  the  complainant 
out  <^  his  property,  the  description  of  the  land  in  question;  tliat  the  grantors 
did  not  intend  to  convey  the  complainant's  land,  and,  upon  learning  the  im- 
position tint  had  been  practiced  upon  them,  they  disclaimed  any  such  convey- 
ance, and  OTi  July  13.  Iw5,  made  a  conveyance  to  the  complainant  of  any  in- 
toest  they  had,  eitlier  legal  or  equitable.  The  bill  further  avers  that  the  deed 
thus  obtained  by  Powers  was  without  the  comphiinimi'a  consent  or  knowledge, 
and  without  consideration;  that  it  is  fraudulent  and  a  clo'ud  upon  hfa  tltie; 
and  prays  it  may  be  delivered  up  and  canceled.  V  ' 

v.S&x.w.no.l — 6 
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!rhe  answer  "admits  tbe  title  to  the  land  down  to  William  B.  Sberman, 
Shennan's  death,  heirship  of  bis  estate,  and  appointment  of  Eunice  Sherman 
«s  guardian,  as  allied  in  said  bill;  denies  ttmt  ffuardlan's  sale  to  Gibson  was 
rfgular,  and  alleges  sale  was  void  by  reason  of  ( 1 )  defective  petition  for  license 
to  sell;  (2)  guardian  did  not  take  and  subscribe  oath  before  sale;  (3)  guardian 
<id  not  give  bond  before  sale;  (4)  no  report  of  salewasever  made  by  guardian 
to  probate  court, — by  reason  of  which  the  court  had  no  Jurisdiction;  denies 
•that  the  land  has  been  enhanced  in  value  by  the  improvements;  denies  that 
the  minors  were  ever  satisfied  with  the  sale ;  denies  all  fraud  on  part  ot  W. 
8t  Powers;  ^eges  the  land  wasboii^htin  good  faith,  for  a  valuable  considera- 
tion, paid  to  Bobert  and  Fanny  Sherman.'* 

The  testimony  in  the  case  was  taken  in  open  court  before  Judge  Hooker, 
and  all  the  parties  Interested  were  sworn  and  testified  at  length.  We  have 
examined  that  testimony  with  care.  Upon  several  subjects  much  of  it  is  con- 
tradictory and  conflicting,  and  not  as  satisfactory  as  we  would  wish.  The 
learned  circuit  judge,  however,  saw  all  the  witnesses,  and  heard  the  testimony 
as  they  delivered  It  upon  the  stand.  These  clrcumstanoes  placed  him  in  a 
position  which  gave  him  the  greatest  advantage  in  determining  the  credibility 
of  the  witnesses  and  their  testimony,  and,  upon  tlie  question  of  fraud,  alleged 
In  the  complainant's  bill,  the  finding  is  against  the  defendant,  and  we  see  no 
occasion  for  questioning  the  correctness  of  that  finding. 

We  have  also  reviewed  the  record  and  briefs  of  counsel  upon  the  question 
of  the  validity  of  the  f>robate  proceedings,  which  are  the  foundation  of  the 
complainant's  title,  and  have  been  unable  to  discover  any  snch  irregularitiee 
therein  as  invalidate  the  title  of  the  complainant  to  tbe  property  in  question. 
The  decree  will  therefore  be  affirmed. 

Gbamplim  and  Mobsb,  JJ.,  ooncnrred. 

BuppB  and  another  «.  Fstbbsoh. 

(Aiprrnu!  (hurt  <tf  Michigan.   November  S,  1887.) 

FBAttDB,  Statdtb  or— Pbokhx  to  Pat  Debt  or  Arothbe. 

A  retail  trader  died  indebted  to  plaintiCb  for  eoods  porcbued.  His  widow  con- 
tinued the  buainese,  and  orally  proniiaed  plaintiffs  to  pay  her  husband's  indebted- 
ness if  they  would  sell  goods  to  her  on  credit.  The  credit  was  Kiven.  Hetd  tliat. 
under  How.Bt.  Mich. 36186,  providing  that  "  every  special  promise  to  answer  for 
the  debt,  default,  or  misdoinn  of  another  person  "  must  be  in  writing,  and  signed, 
«tc.,  the  widow  vas  not  liable  for  the  husband's  debt;  her  promise  to  pay  bring 
purely  collateral,  and  no  equitable  oonslderatlon  moving  to  ber.> 

Error  to  circuit  court,  Houghton  county;  William  D.  Williams,  Judge. 
T.  L.  Chadboume,  for  defendant  and  appellant.   Stone  A  €fTay,  for  ap- 
pellees. 

Sherwood,  J.  John  Peterson,  the  hosband  of  the  defendant,  died  on  the 
twenty-secKtnd  day  of  Kovember,  1886.  Daring  his  Ufe-Ume  he  was  engaged 
in  selling  goods,  consisting  ot  groceries  and  family  supplln,  at  Portage  En- 
try,  in  the  county  of  Houghton.  The  plalnUfCs  are  general  dealers  in  the 
same  kind  ot  goods,  and  have  done  business  In  the  village  of  Hancock  during 
the  past  16  years,  and  John  Peterson  had  been  acenstomed  to  purchase  goods, 
to  retail  at  bis  oonntry  store.  <tf  the  platntilb'  firm  for  10  yean  prerioos  to 
bisdeath.  And  at  the  time  of  his  death  beowed  tlie  plaintlih  a  balance  of  ae^ 
oount  of  $984.71.   After  the  death  of  her  husband,  Mrs.  Peterson  oontinued 

>The  mare  fact  that  an  adTantage  may  resnlt  inddentally  toone  who  orally  promise* 
to  pay  the  debt  of  another  is  not  sufficient  to  take  it  out  of  the  statute  of  fhtuds.  Tbe 
resulting  advantage  must  be  (ha  consideration  upon  which  the  promise  was  made. 
Clapp  V.  Webb,  (Wis.)  0  N.  W.  Rep.  786. 
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the  letaU  trade  at  the  store  in  Portage  Entry  down  to  tbe  time  this  suit  was 
brought,  which  was  on  the  thirty-first  day  of  January.  1887,  and  during  this 
perifd  the  defendant  purchased  goods  of  the  piaintifts*  firm  for  ber  trade  to 
tbe  amount  of  9456.10.  At  the  date  last  named  the  pliuntiffs  brought  their 
suit  in  aisumpsit  against  thedefendant  for  the  two  sums  above  stated,  in  the 
IToiigbton  circuit,  where  the  defendant  made,  before  the  trial,  a  written  offer 
•of  judgment  for  the  balance  she  was  owing  the  plaintiffs  for  goods  purchased 
by  her  since  her  husband's  death,  viz.,  $456.10.  This  was  not  ncoepted,  and 
tbe  trial  resulted  in  a  judgment  for  the  plaintiff  for  both  items  In  their  claim, 
amounting  to  the  sum  of  j|l.410.58.   The  defendant  brings  error. 

At  the  close  of  tbe  trial  the  defendant's  counsel  requested  the  court  to 
•cluirge  the  jury  that  "tbe  plaintiffs  are  only  entitled  to  a  vei-dictfor  tbe  price 
of  the  goods  sold  and  delivered  to  her  after  tbe  husband's  death."  This  the 
coart  refused,  and  counsel  for  defendant  excepted.  At  the  request  of  coun- 
sel for  the  plaintiffs,  the  court  submitted  the  following  special  requests  for 
answers  by  the  jury:  (1)  Did  John  Peterson,  the  husband  of  the  defendant, 
owe  plaintifb  a  balance  of  $934.71,  November  26. 1886?  (2)  Did  the  defend- 
ant on  tbe  twentieth  day  of  November,  1886,  promise  plaintiffs  to  pay  said 
ind^Ttedneas  of  her  husband  if  they  would  thereafter  furnish  her  xwds  on 
credit?  (3)  Did  plaintiffs  thei-eafter  furnish  goods  to  defendant  upon  credit* 
in  consideration  of  such  promise?  These  requests  were  each  answered  in  the 
affirmative  by  the  jury. 

Tbe  court  charged  the  jury  that  If  they  found  the  defendant  promised  to 
pay  for  the  goods  bought  by  her  husband,  and  for  which  be  was  owing  when 
he  died*  If  ^e  plaintiffs  would  extend  to  her  a  line  of  credit,  and  such  credit 
was  afterwards  given,  "according  to  the  agreement, "  then  the  defendant  was 
liable  for  such  indebtedness  of  her  husband.  This  charge,  and  tbe  refusal  by 
the  oonrt  to  give  tbe  defendant's  request,  raise  the  only  question  in  the  case, 
the  defendant's  coansel  claiming  that,  under  our  statute,  the  defendant's 
rammise  relied  upon  by  the  plaintiffs  should  have  been  in  writing  to  be  of  any 
Validity.  Some  goods  ordend  by  the  hosband  had  not  been  delivered  when  he 
4lted. 

Tbe  following  is  tbe  substance  of  all  the  testimony  upon  which  the  pliUn- 
tiffa  claim  a  promise  on  the  part  of  Mrs.  Peterson  to  pay  her  husband's  in- 
debtedness to  them  at  tbe  time  he  died,  and  upon  which  tbe  Judgment  for  that 
item  was  given.  The  testimony  was  that  given  by  one  of  tbe  plaintifTs, 
George  Buppe,  and  is  as  follows:  "I  did  not  see  Mrs.  Peterson  until  the  day 
of  ber  busl^nd's  funeral.  I  saw  ber  that  day  with  reference  to  business  mat- 
ters- She  was  here  in  Hancock  that  day,  and  I  was  taking  ber  from  my  house 
on  board  the  tug-boat.  She  wanted  to  know  if  I  would  not  send  down  those 
goods  her  husband  ordered  that  were  not  sent,  and  that  she  would  pay  all  tbe 
accounts  that  Mr.  Peterson  owed,  and  she  wanted  to  keep  on  continuing  the 
bosinees.  I  told  her  she  was  going  on  with  the  business,  and  I  would  tissiat 
all  that  I  could,  and  would  send  tbe  hama  that  day.  Question.  What,  if  any- 
thiog,  was  said  with  reference  to  the  old  account?  Anncer.  She  said  that 
would  pay  her  husband's  account,  if  she  was  given  more  credit,  so  as  to 
go  on  with  the  businesB ;  and  she  wanted  me  to  give  all  the  goods  that  was 
ordered,  and  not  delivered  yet.  I  told  her  I  would.  She  said  she  would  pay 
her  husband's  account,  and  would  pay  her  own.  She  continued  the  trade 
upon  credit,  and  run  the  bill  mentioned  here  as  having  been  offered.  On  the 
flame  dayl  gave  her  these  hams.  They  amounted  to  t228.  She  felt  bad,  and 
said  abe  would  come  up  in  a  week  or  ten  days.  Ttie  goods  went  with  ber  on 
the  boat  the  same  day,  amounting  to  nearly  $300.  fine  eontinued  totradethe 
balance  of  November,  December,  and  January.  *  *  *  About  a  week  or 
ten  days  afterwards  she  came  up  again.  She  ordered  further  goods  on  that 
d^y.  She  stated  to  me  she  had  ^ne  on  with  the  business.  We  took  no  steps 
to  have  an  administrator  appointed.  Q.  Are  these  all  the  promises  yon  rely 
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a[KHi  in  kbit  case?  A.  YeBiSir.  There  was  another,  which  Mr.  Stone  thought 
was  not  material.  This  oonTeraatfon  that  I  hare  spoken  of  about  busfnesff 
with  Mrs.  Peterson,  wherein  I  ctaim  she  promised  to  paj  her  husband's  debt, 
was  tiad  when  she  was  passing  out  of  my  house,  to  g«t  into  the  sleigh.  Q. 
By  the  Court.  What  entry  did  you  make  upon  your  books,  if  any,  at  tlie  time 
you  had  ttiis  taik  with  this  woman?  A..  I  did  not  m^e  any  entry  at  that 
time,  exoept  when  the  goods  were  delivered.  Q.  I  am  speaking  of  tlie  debt  of 
the  husband;  did  you  make  any  entry?  A.  No,  sir.  Q.  I  want  to  know  if 
you  chai^;ed  it  to  anybody  else  at  that  time;  you  say  not, — ^yoti  did  not  charge 
them  to  anybody  else?  A.  No,  sir."  Evidence  whs  offered  by  the  d^endant 
tending  to  disprove  the  alleged  promise  of  the  defendant  to  pay  the  indebted- 
ness of  her  husband  to  the  plaintiffs. 

It  will  be  noticed  that  the  jury  found  the  promise  of  the  defendant  to  be 
that  she  "  would  pay  the  indebtedness  of  her  husband  if  they  would  thereafter 
furnish  her  goods  on  credit, "  and  that  goods  were  thus  furnished.  The  sec- 
tion of  our  statute  under  which  the  invalidity  of  this  promise  is  claimed  says: 
"Every  agreement,  contract,  and  promise  sh^  be  void  unless  such  agreement, 
contract,  or  promise,  or  some  note  or  memorandum  thereof,  be  in  writing, 
and  signed  by  the  puiy  to  be  charge  therewith,  or  by  some  person  by  him 
thereunto  lawfully  authorized;  that  is  to  say,  •  *  •  every  special  prom- 
ise to  answer  for  the  debt,  default,  or  misdoings  of  another  person."  I  think 
this  statute  applies  to  the  case,  and  the  request  of  defendant's  counsel  should 
hare  been  given  to  the  jury.  The  debt  incurred  by  the  husband  was  not  the 
defendant's  debt.  Upon  the  claimed  promise  made  by  her,  the  husband's 
debt  was  neither  canceled  nor  discharged,  but  remained  against  his  estate.  The 
plaintifb  could  have  taken  proceedings  the  next  day  for  its  collection  against 
the  estate,  and  the  defendant  had  no  agreement  with  the  plaintiffs  by  whicti 
she  could  have  prevented  such  proceedings.  The  extension  of  time  promised, 
related  entirely  to  the  goods  she  should  thereafter  purchase,  and  even  that 
time  was  indeflnlte.  There  is  nothing  in  the  record  showing  that  the  plain- 
tiffs might  not  have  brought  their  suit  for  the  goods  she  bought  as  well  in  two 
days  as  in  two  months  after  their  purcliase.  They  did  not  agree  to  release 
their  claim  against  the  husband's  estate  for  his  indebtedness  to  them  at  any 
time  or  to  any  person,  nor  agree  that  they  would  not  prosecute  their  claim 
against  it;  but  they  did  speak  dlscouragingly  to  her  about  taking  out  letters 
of  administration  upon  it. 

I  am  not  able  to  discover  what  benefit  or  advantage  she  could  derive  from 
the  arrangement  the  plaintiffs  claim  to  have  made  with  her,  and  upon  which 
they  claim  the  promise  she  made  to  them  was  based.  Certain  it  is,  there 
was  nothing  in  the  arrangement  for  her  benefit  which  she  could  hare  en- 
forced against  the  plaintiffs,  either  at  law  or  in  equity.  She  could  not  have 
forced  them  to  sell  her  goods  on  credit,  any  more  than  they  could  compel  her 
to  buy  them.  There  was  no  time  fixed  when  she  was  to  buy  goods,  neither 
was  the  amount  she  might  buy  stated,  or  the  length  of  time  the  credit  was  to 
be  given,  nor  was  there  anytime  fixed  within  which  she  was  to  pay  her  hna- 
baml's  debt.  If  there  was  any  consideration  for  the  claimed  promise  made 
by  her  to  pay  the  debt  of  her  husband,  or  any  benefit  or  advantage  to  her  of- 
fered by  the  plaintiffs,  in  the  arrangement  containing  her  alleged  promise, 
the  record  does  not  disclose  it;  and,  whatever  the  promise  was,  it  is  conceded 
not  to  have  been  put  in  writing,  and  that  no  memorandum  thereof  was  ever 
made.  I  know  of  no  case  which  holds  a  promise  to  pay  the  debt  Ot  another, 
made  under  such  circumstances,  valid  under  our  statute. 

It  is  true  the  plaintiff  who  let  the  defendant  have  the  goods,  In  his  testi- 
mony, says  he  would  not  have  done  so  had  it  not  been  forthearrat^ment  he 
states  he  made  with  the  defendant;  but,  if  the  promise  upon  wtilch  he  acted 
was  void,  what  he  might  or  might  not  bare  done  under  ^er  circumstances 
does  not  affect  the  validity  of  the  defendant's  alleged  promise.   It  app^rs. 
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however,  he  was  quite  anxious  to  sell  aod  deliver  to  the  defendant  the  plain- 
tiffs' goods.  In  this  case  the  defendant  was  not  liable  to  p&y  her  hoslmnd's 
debt.  Her  promise  to  pay  was  purely  oollateral.  She  could  not  l^;aUy  receive 
m  control  any  <a.  the  goods  of  the  estate  liable  to  be  sold  for  the  payment  ot 
BiMth  IndebtedneBS  under  administration  of  the  estate.  She  oould  reedye  no 
benefits  fromsoch  gooda,  and  none  under  ttie  arrangement  with  the  plaintiiTs. 
She  was  tlierefore  in  the  possession  of  no  fQud  properly  belonging  to  the  es- 
tate applicable  to  the  payment  of  her  husband's  indebtedness.  There  was 
therefore  no  equitable  consideration  requiring  her  to  pay  such  indebtedness, 
ud  her  case  ocnnes  fair^  within  the  statute.  IFaloA  t.  ManiOt  36  Micb.  59; 
Baker  IngmU,  39  Mich.  158;  Awfor  T.  PenM,  12  Mich.  224;  OihU  t. 
Blanehard,  15  Mich.  292;  Coricin»  t.  Collifu.  16  Micb.  480;  Pratt  t.  Bates, 
40  Mich.  87;  Hake  v.  Solomon,  28  H.  W.  Bep.  908;  Baiee  t.  Bonneajf,  57 
Mich.  G21.  24  N.  W.  Hep.  788;  Calkim  T.  Chandler,  36  Mich.  920;  MauU  T. 
Buefcnell,  50  Fa.  St.  53;  Browne,  St.  Frauds,  24;  Fitzgerald  r.  DreslUr,  7  C. 
B.  {ISf.  S.)  374;  iterant  v.  AOea,  48  Vt.  58;  18  Amer.  Law  Beg.  {IX.  8.)  693; 
€foaer  v.  Stuart,  40  Mich.  747. 

The  view  we  take  of  the  case,  as  presented  upon  this  record,  will  render  a 
reversal  of  the  judgment  necessary,  and,  ander  the  stipuUUion  of  the  parties, 
judgment  will  be  rendered  in  thla  court  in  IteTor  of  the  plaintljEb  for  the  sum 
of  $466. 10.  Neither  party  will  be  idlowed  to  recover  costs  against  1^  other 
In  the  court  below.   The  defendant  is  entitled  to  costs  of  this  court. 

ItoBSB,  J.,  concurred.   Chahpun,  J.   I  concur  in  the  result. 


Brennah,  Adm*r.  etc.,  o.  Fabzmkimb. 

(aipr0BU  Oourt  <ff  Michtgan.   November  8,  1887.) 

1.  PABTmOBHIF— PBaSUHPTIOir  or,  VBOM  USB  or  WoBDB  Co." 

In  a  state  where  there  is  no  statute  prohibiting  th«  carrying  on  of  badn«n  under 
a  name  or  an  abbreviatioo,  other  than  tbatof  the  Individual,  as  in  Mtohlgan,  there 
is  no  neocHary  presnmptiou  tliat  when  "  A  Co."  ia  made  twe  of  after  the  dealer's 
name^  he  has  a  partner  or  partners,  or  that  auoh  title  inclodas  mora  than  one  per- 
■on. 

i  Baxb— FuBOHASB  o?  GooDs  ArTEB  Death  or  Sole  Tbadss— Ujtauthorizsd  FATifKrr. 
W.,  an  indiTidnal  trader,  was  carrying  on  bus! neaa  under  the  name  of  "  Thomaa 
Walah  &  Co."  Three  days  after  his  death,  defendant  went  to  his  etore  and  there 
booffbt  gooda  to  a  la^e  amonut,  which  were  delivered.  Payment  was  made  by  a 
■ebeck,  which  was  first  drawn  to  "  Ttiumaa  Walsh  &  Co.,"  but  afterwards  changed 
%v  defendant  to  onerunnlnK  "to  bearer,"  this  being  done  on  account  of  W.'s  death. 
Toe  check  was  cashed  by  W.'s  bookkeepfo*,  who  pud  over  the  money  to  the  widow. 
The  latter  refused  to  deliver  It  to  the  administrator,  who,  thereupon,  broiigbttrover 
against  defendant  for  the  goods.  The  estate  waa  insolvent.  There  had  been  previ- 
oui  dealings  between  W.  and  defendanL  BeU,  that  defendant  waa  liable,  notwiUi- 
aUndlng  his  alleged  belief  that  he  was  haying  from  a  sorviving  partner  of  W. 

Emv  to  tirenlt  oonrt,  Wayne  county;  John  J.  Spbbd,  Judge. 
0flo.  W.  Radford,  tor  defendant,  appelluit.    Brmnan  A  Bormelly  and 
Jamee  T.  Keena,  for  appellee. 

Shsbwood,  J.  The  deceased  in  his  life-time,  carried  on  the  auction  and 
Cttnmission  business  in  the  city  of  Detroit,  first,  under  the  name  of  Wardell 
A  Walsh,  and  after  Wardell  retired,  Walsh  tooli  a  special  partner,  named 
Jennings,  and  the  business  was  then  conducted  under  the  name  of  Thomas 
Walsli  &  Co.  Jennings  died,  and  after  his  death  Waish  continued  the  busi- 
ness alone  under  the  same  name.  The  defendant  resided  in  Chicago,  aud  did 
husinesB  there,  and  carried  on  a  branch  store  in  Detroit  under  the  name  of 
Patdridge  &  Co.,  which  was  managed  by  Mr.  Nye  and  Miss  Randall. 

Walsh  died  on  the  evening  of  September  16,  1885.  On  the  day  of  Walsh's 
death  an  ancthm  sale  of  prqpcsty  at  his  store  was  Md,  and  the  defendant* 
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Pardridge's  agent,  attended  and  bid  off  quite  a  large  quantity  of  goods,  but 
they  were  neither  set  apart  nor  delivered  to  him .  A  day  or  two  after  Walsh'a^ 
death  the  defendant  went  to  the  store  of  Waidh  and  bought  of  the  cleitoi- 
goods  to  the  amount  $3,039.96.  which  w^ere  all  delivered  to  defendant  on  tfae- 
nineteenth  day  of  September  and  paid  for  on  the  2lBt  following,  by  chedc. 
given  to  the  bookkeeper  who  iiad  been  in  Walsh's  employ  and  was  In  the  store 
at  the  time  doing  business,  and  the  bookkeeper  turned  over  the  money  to  the- 
widow  of  Mr.  Walsh.  Thomas  Walsh's  estate  was  insfdvent,  and  never  re- 
ceived the  money  for  the  goods,  or  any  part  of  it. 

The  plaintiff,  after  his  appointment  aa  special  administrator,  endeavored, 
to  obtain  the  money  of  the  widow,  for  the  nse  of  the  estate,  but  she  de- 
clined payment.  Failing  to  obtain  the  money  for  the  goods,  and  the  auction 
sale  not  having  been  completed,  the  administrator  saw  the  defendant,  Ptird- 
ridge,  and  made  demand  upon  him  for  the  goodSp  which  was  refused,  and  the- 
plaintiff  then  brought  this  salt  in  trover. 

The  defendant  pleaded  the  general  issue  to  the  plaintiff's  declaration,  and. 
gave  notice  therewith  that  he  would  show  (1)  that  Walsh,  in  his  life-time, 
was  not  the  owner,  or  in  possession  of  the  goods  in  question;  (2)  that  he- 
bought  the  goods  in  good  faith  at  the  store  of  Walsh,  and  paid  therefor  sup- 
posing he  was  buying  them  of  the  surviving  partner  of  Walsh,  and  was  with- 
out knowledge  to  the  contrary,  and  that  Walnh  did  business  under  a  sign  and 
name  which  would  represent  a  Arm,  and  that  the  goods  were  receipted  to  him 
in  the  name  of  Thoe.  Walsh  &  Co.  The  trial  of  the  cause  was  had  in  the- 
Wayne  circuit  before  Judge  Speed,  who,  at  the  close  of  the  testimony,  di- 
rected a  verdict  for  the  plaintiff,  and  the  defendant  brings  error.  A  careful 
inspection  of  the  record  impels  us  to  affirm  this  Judgment  The  errors  as- 
signed are  upon  the  ruling  of  the  court  as  to  the  admission  of  testimony, 
and  the  refosal  of  the  eourt  to  give  the  defendant's  requests. 

The  first  question  upon  this  record  Is,  did  Thomas  Walsh  at  the  time  of  hls- 
deatli,  or  at  the  time  the  goods  were  purcliased,  have  a  partner?  This  is 
placed  beyond  question  upon  the  record.  The  party  who  was  his  principal 
clrak,  and  had  been  for  many  years,  testified  that  Walsh  had  no  partner,  and 
this  testimony  is  not  disputed.  That  feet  must  be  regarded  as  settled  in  the 
ne^tive,  and  prima  /ocis  should  dispose  of  the  case.  But  the  defendant 
claims  that  Mr.  Walsh  did  business  in  such  a  w^  as  led  the  defendant  to  be- 
lieve that  he  had  a  partner,  and  that  defendant  had  a  right  to  act  upon  such 
appearances  and  representations  that  he  had  a  partner,  and  did  so  act.  We- 
have  examined  the  record  through  for  testimony  showing  any  reprraentatlons 
made  by  Thomas  Walsh  in  his  tife-time,  or  any  made  by  his  agent  or  clerks, 
to  the  effect  that,  at  the  time  these  goods  were  purchased,  or  for  several  months- 
previous  thereto,  Thomas  Walsh  was  doing  business  in  company  with  some- 
other  person  or  persons,  and  have  found  none. 

It  is  claimed  that  the  defendant  was  misled  upon  this  subject  by  the  name 
under  which  WaLih  was  doing  business;  that  its  purport  was  that  he  was 
doing  a  company  business.  The  undisputed  tacts,  however,  preclude  any 
such  conclusion.  In  the  Orst  place,  it  is  matter  of  common  knowl^  that  in. 
tills  state  there  is  no  statute  preventing  the  deceased  when  he  was  alive  from 
doing  business  in  the  manner  and  under  the  name  he  did,  and  that  many^ 
persons  did  business  in  that  way  under  an  assumed  name,  which  would  he- 
appropriate  for  a  firm ;  and  it  ai^>ear8  from  the  testimony  in  this  case  that 
the  defendant  himself  did  business  In  this  manner,  and  und«:  an  assamed 
name,  nearly  opposite  Walsh's  place  of  business  on  the  other  side  of  the 
street.  It  further  appears  that,  before  the  transaction  was  completed  out  of 
which  this  suit  arose,  the  defendant  showed  knowledge  upon  the  subject,  or 
rather  those  acting  for  him,  in  completing  tlie  purchase  of  the  goods.  Th& 
defendant,  for  the  goods  he  purchased,  offered  In  payment  a  chetik  made  to- 
Thomas  Walsh  ft  Co.,  but  this  was  subsequent  changed  by  the  defendant 
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to  one  Tanning  to  beuer.  This  was  done  on  account  of  the  death  ci  W^h* 
and  at  the  nqnert  of  his  finmer  olerk,  so  that  there  would  be  no  trouble  with 
the  bank  when  the  check  was  presented.  Of  course  no  such  change  In  the 
check  would  have  been  necessarj  If  Thomas  Wabh  had  a  partner  when  he 
died,  and  this  circnmataace,  undiluted  as  It  is»  would  seem  to  be  sufflt^t 
to  pot  the  defendant  on  his  guard  as  to  the  real  person  wiUi  whom  he  was 
dealing,  or  sufficient  to  lead  oim  to  make  Inquiry. 

It  appears  further  that  the  defendant  had  hod  dealings  senral  years  with 
Walsh  previous  to  his  death;  and  that  after  his  death,  and  while  the  cmpe 
was  stiU  han^ng  upon  the  door  of  his  place  business^  which  was  not  over 
90  or  100  feet  £rom  the  defendant's  store,  the  defendant  should  make  pur- 
chases at  tlie  deceased's  place  of  business  to  the  amount  of  between  93,000 
and  $4,000,  without  knowing  from  whom  he  was  puxchaslng,  and  to  whom 
he  could  I^ally  make  payment,  seems  almost  Incredible.  The  dtfendant's 
manager.  Nye,  certainly  had  some  knowledge  of  the  situation  and  of  Walsh's 
death,  and  ordinary  business  prudence  would  require  that  the  defendant  and 
his  manager  should  know  with  whom  th^  were  trading  aftw  the  death  of 
Walsh.  Every  creditor  Walsh  left  was  intereeted  in  the  pn^r^  and  its  dis- 
position, and  no  person  could  acquire  any  title  thereto,  ^ther  cx  equlta. 
ble,  except  through  administration,  the  estate  being  insolvent. 

In  a  state  where  there  is  no  statute  prohibiting  the  use  of  a  name  or  an 
abbreviation  to  do  business  under,  other  than  that  of  the  individual,  as  in  thia 
state,  there  is  no  necessary  presumption  tlmt.  when  "tfr  Co."  is  miade  use  of 
Hfter  the  dealer's  nam^  he  has  a  partner  or  partners,  or  that  such  title  includes 
more  than  one  person.  Robinaon  v.  Magarity,  28  HI.  423.  The  plaintiff's 
right  to  recover  was  not  limited  in  this  case  to  the  goods  actually  owned  by 
Walsh,  but  to  those  the  defendant  received  of  i^e  estate,  which  were  held  by 
Walsh  in  his  life-time  for  sale  on  commission,  as  well.  The  owners  had  never 
proved  claims  for  them  against  the  estate  before  commissioners.  Cullen  v. 
ffHara,  4  Mich.  133 ;  Bmery  v.  Berry,  8  Foet  483 ;  Campbell  v.  Totuey,  7  Cow. 
64;  White  v.  Mann,  26  Me.  361;  Hubble  v.  Fogartie,  3  Bich.  413;  Whit  v. 
Ray,  4  Ired.  14;  Sharlona  v.  MUdon,  5  Hare,  469;  Bdtoards  v.  Harben,  2 
Term  B.  596. 

There  being  no  delivery  or  acceptance  of  such  of  the  goods  as  defendant 
claims  came  to  him  through  the  auction  sale,  he  had  no  more  right  to  detiUn 
those  from  the  plaintiff  than  the  others.  We  can  discover  nothing  in  the 
record  that  would  enable  the  defendant  to  prevail  against  the  claun  of  the 
pLdptifl,  and  the  direetion  given  by  the  olrcuit  judge  most  be  sustained. 

The  judgment  is  tlmefore  affirmed. 

Chahplih,  J  I  eonoar  in  affirming  the  judgment.  Uobs^  J.,  conouned 
in  affirmance. 


Fboplb  e.  GxtmsEB. 

{Sttpreme  Court  of  Mchigan,   Kovember  3, 1887.) 

InoxiOATiirs  LiQVOBs — Fatmbht  or  MAHurAoruBxa'a  Tax — Sale  at  Rxtaiii. 

DeTendsnt  numafoctured  beer,  atid  sold  the  same  at  wholeeale  and  retail.  Bhe 
had  paid  the  manuftcturer's  tax,  and  this,  by  How.  St.  Mich.  {  1281,  exempted  ber 
from  pajing  s  wholesale  tax.  She  paid  do  retail  tax.  The  amount  or  tax  for 
"sailing  at  wholeMde,"  "  selling  at  retail,"  or  "selling  at  wholesale  and  retail,"  la 
the  tame^  Bdi,  tbtt  deHtadant  wai  not  authorised  to  ssU  at  retail. 

Ai^eal  from  recorder'a  court  (tf  Uie  city  of  Detroit. 
John  0.  EauUv*  tot  iqipellant.   ffao.  V  BtAi9on,  Fms.  Atty.,  for  the 
Bsople. 

HOBSE,  J.  The  respondent  was  convict  in  the  recorder's  court  for  the 
dty  of  Detroit,  fm  selling  beer  at  letoil  without  paying  the  tax  in  full  in  ad^ 
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vanoe  to  the  county  treasurer,  as  required  bj  section  1281,  How  St.  Tiia  re- 
spondent is  a  brewer  and  manufactures  beer  at  tlie  comer  of  Sliermun  street 
aiid  6t.  Aubin  avenue,  in  the  citj  of  Detroit.  She  sells  on  Uie  premises, 
where  the  beer  is  brewed,  at  wholesale  and  retail,  beer  of  her  own  manu- 
facture. She  had  paid  the  manufacturer's  tax,  but  no  wholesale  or  retail 
tax.  It  is  claimed  that  as  the  payment  of  a  mannfacturer's  tax  exempts 
the  person  so  paying  from  the  payment  of  the  wholesale  tax,  it  also  exempts 
her  from  paying  the  retail  tax,  as  the  amount  of  the  tax  for  selling  at  whole- 
sale Is  the  same  as  the  tax  for  selling  at  wholeeale  and  retail.  The  statute  as 
to  the  manufacture  and  sale  of  malt  liquors  provides  the  following  taxes: 
First,  Upon  the  mnnufacture,  if  less  than  1,500  barrels,  965  per  annum. 
Heeond.  Selling  at  wholetMile,  9200.  Third.  Selling  at  retail.  $200.  FouHh. 
Helling  at  wholesale  and  retail,  $200.  "No  person  paying  a  manufacturer's 
tax  on  brewed  or  malt  liquors  under  this  act  shall  be  liable  to  x>ay  a  wholeaale 
dealer's  tax  on  the  same."   How.  St.  §  1281. 

The  argument  aeems  to  be  in  the  brief  of  respondent's  counsel  that  becanse 
the  payment  of  the  manufacturer's  tax  excuses  the  payment  of  the  wholesale 
tax,  and  the  wholesale  tax,  being  the  same  in  amount  as  the  tax  for  selling 
at  wholesale  and  retail,  the  tax  for  selling  at  wholesale  and  retail  is  in  effect 
a  wholesale  dealer's  tax.  We  do  not  so  consider  it.  The  legislature  evi- 
dently intended  that  the  manufacturer  might  sell  at  wholesale  as  an  adjunct 
of  his  business  without  paying  an  additional  tax.  But  It  was  not  intended 
he  might  also  sell  at  retalU  which  is  not  a  necessary  part  of  the  businpsa  of 
manufacturing.  If  the  Intention  had  been  different*  the  legislature  would* 
in  an  probability,  have  exempted  the  manufiicturer  from  paying  the  wholesale 
and  retail  tax  in  »  many  words.  We  must  take  the  law  as  it  reads.  It  does 
not  authorize  the  manufacturer  to  sell  at  retail,  unless  either  the  TOtall  or  the 
wholesale  and  reiwil  tax  is  paid,  to-wit,  $200. 

The  conviction  is  affirmed. 

Sbbbwood  and  Chakflih,  JJ.,  concurred.  CUkpbexXi  C.  J.*  did  not  sit. 


People  t>.  Xvmt. 

(Supreme  Cburt  of  Michigan.   NovemlMr  8,  1887.) 

1.  CuMIirlL  FaACTlCa— FOBKBB  JlOPABDT— Noik  PbOB.  BiFOBI  JcBT  IlIPAltlUBt. 

K  nolle  pro*equHo  bd  iiifortiiBtion  will  not  operate  as  an  aoqqiUal  wbannojoiy 

has  been  impaneled  in  the  case.' 

S.  SaMB— PULIMtKABT  EXAKINATIOll— FraiTTVB  FBOH  JuRICB. 

Derentlaiit  was  convicted  of  a  crime  and  Heoteoced  to  iioprisonmenL  Aa  Infor- 
luatloD  for  another  offense  was  tlien  pending;  afcainat  biru,  bat  this,  on  his  incar- 
ceration, was  noUc  prot'd.  He  escaped  from  prisont  and  ded  to  Canada.  Anotlier 
infoniiation  on  the  second  ult'eiise  was  then  made,  and  on  this,  after  hia  extradi- 
tion, he  was  tried  without  examination  before  a  niaxiatrate.  ITeid,  that  defendant 
was  a  "fagitive  from  justice  "within  the  meaning  of  a  statute  (How.  Mich.  8L  | 
9553)  providing  that  inforntaMons  may  be  filed,  wlwoat  preliminaiy  examination, 
against  fugitives  from  justice. 

Error  to  recorder's  court,  city  of  D^rolt. 

Geo.  Z.  M.  CoUieTt  for  defendant*  appellant.  Moaes  Tuggart,  Atty.  Oea., 
for  tlie  People. 

CiuHFLiM,  J.  Frank  Kuhn  was  convicted  In  the  recordor's  ooaii  of  tfa« 
city  of  Detroit  on  the  twenty-first  of  February,  1882,  of  assault  with  intent 
to  commit  the  crime  of  rape,  and  was  sentenced  to  the  state  house  of  oorreo- 

iWliere  tbedefendant  in  a  criminal  case  obtains  anew  trial  the proseciiting attorn^, 
with  the  consent  of  the  coart,  may  enter  a  TwUtprosequi  to  the  infornuUlun  withont 
prqudice  to  a  Stmh  proaecntion.  State  t.  Bnat,  (Kan.)  8  Fac  Bep.  488. 
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tion  and  reformatory,  at  Ionia.  At  the  time  vi  his  conviction  there  was  also 
an  information  pending  against  him  In  the  same  court  for  the  crime  of  rob- 
bery. He  was  committed  to  the  prison  at  Ionia,  and  between  one  and  two 
inoriths  later  the  prosecuting  attorney  of  Wayne  county,  of  his  own  motion, 
f-tf-rpd  &  nolle  pi'osegui  to  such  infonnation  for  roblseiy.  About  March  1. 
1885,  Kuhn  escaped  from  prison  and  fled  to  the  Dominion  of  Canada.  In 
April,  1885.  the  prosecuting  attorney  filed  a  petition  in  the  recorder's  court, 
setting  up  Uie  facts  aa  above  stated,  and  alleging  that  said  Frank  Kuhn  was 
a  fugitive  from  justice,  and  asked  leave  on  sucli  sworn  petition  to  file  an  in- 
formation under  section  9555  of  Howeirs  Statutes,  which  was  ftrnnted,  and 
such  information  was  filed,  containing  an  allegation  that  said  Frank  Kuhn 
waa  **a  fugitive  from  justice  of  the  state  of  Michigan,  and  is  sojourning  in 
the  jail  of  the  county  of  Essex,  in  the  Dominion  of  Canada,  awaiting  an  ex- 
amination on  a  complaint  in  this  matter  before  an  extradition  commissioner 
of  said  Dominion."  Kuhn  was  extradited  on  the  charge  of  robbery  for  which 
the  information  was  flled,  and  on  being  arraigned  interposed  a  plea  in  bar 
settiDg  up  his  conviction  and  sentence  above  stated,  and  commitment,  and 
-also  that  the  information  filed  against  him  for  robbery  was  nolle  proseguVd, 
at  which  time  be  was  serving  his  time  at  the  state  house  of  correction  upon 
the  sentence  g^ven  upon  the  conviction  for  assault  with  intent  to  commit  a 
xape,  and  Uiat  he  twd  not  been  examined  upon  any  charge  for  any  offense 
rinoe  the  said  noU9  prtmqui  was  entered.  Tliis  plea  wag  overmled,  and  the 
defendant  required  to  plead  to  the  information,  which  be  refused  to  do,  and 
thereupon  the  court  ordered  a  plea  of  not  guilty  to  be  entered.  He  was  tried 
sod  caavi^eA.  The  court  thweupon  sentenced  him  to  confinement  In  the 
state  bonse  of  correction  and  reformatmy,  at  Ionia,  at  hard  labw  for  the  pe- 
riod of  five  years. 

The  ease  Is  hiou^t  here  by  writ  of  error.  Section  9555,  How.  St.,  reads 
SB  fi^wB:  **Ko  Information  shall  be  flled  against  any  person  for  any  offense, 
ontll  snch  person  shall  have  had  a  preliminary  examination  thereof  as  pro- 
vided law  btfore  a  justioe  of  the  peace,  or  other  examining  magistrate  or 
oflleer,  oidess  such  person  shall  waive  his  right  to  such  examination:  pro- 
'vlded,  howevw,  thi^  infonnation  may  be  flled  without  such  examination 
^jainst  fugitives  from  Justice;  and  any  fugitive  from  justice  against  whom 
8D  informatfon  shall  be  flled,  may  be  demanded  by  the  governor  of  this  state 
•of  the  executive  authorities  of  any  other  state  or  territory,  or  of  any  foreign 
■governmeDt  in  the  same  manner,  and  the  same  proceedings  may  be  had  thereon 
as  provided  by  law  In  like  cases  of  demand  upon  Indictment  Sled.**  Two 
-qnestkms  are  raised  upon  the  record — First.  Did  the  nolle  jtrosequi  entered 

rrate  as  an  acquittal  of  Kuhn  upon  the  information  flled  against  him  upon 
ehuge  of  robbery?  Bteond.  Was  Enbn  at  the  time  the  innmnation  in  this 
ease  was  filed  1^  leave  of  oonrt  a  f  ngitive  from  Justice  within  the  meaning  of 
the  above  section?  Ve  tfalnk  the  first  question  must  be  answered  in  tlie  nega- 
tive. A  noile  protequi  to  an  infonnation  will  net  operateas  an  acquittal  where 
no  jury  has  been  impaneled  in  the  case.   Upon  this  the  authorities  are  agreed. 

1  Wiiart.  Araer.  Crim.  Law,  S  513,  and  cases  In  notes;  Utate  v.  Lopezt  19 
Mo.  255,  256;  State  v.  Stut,  31  Kan.  509.3  Pac.  Rep.  428;  Com.  v.  Wheeler, 

2  Mass.  172;  1  Bisb.  Crini.  Law,  §§  1014-1016.  The  second  question  must 
be  answered  in  tlie  affirmative.  A  person  who  commits  a  crime  within 
a  state,  and  withdraws  himself  fi-om  such  jurisdiction  without  waiting  to 
abide  theconsequences  of  such  act,  must  be  regarded  as  a  fugitive  from  justice 
<rf  the  state  whose  laws  he  has  infringed."  Jn  re  FoorAees,  32  N.  J.  Law,  141. 
Wlien  Kuhn  escaped  from  the  prison  at  Ionia,  and  fied  to  Canada,  be  was  a 
furtive  from  the  justice  of  this  state.  He  had  committed  a  crime  for  which 
kehad  not  been  tried;  and  it  matters  not  that  he  had  escaped  from  prison 
bston  ills  Boitenoehad  expired,  and  became  a  fugitive, — he  retained  his  charac- 
ter as  snch*  and  his  escspe  formed  no  obstacle  to  his  extradition  and  trial  for  the 
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crime  of  robbery.  It  is  true  that  he  committed  another  offense  by  escaping^ 
from  prison,  but  a  multiplication  of  crimes  for  whicli  he  may  be  hereafter 
punished  cannot  operate  to  shield  him  from  being  brought  to  the  Jurisdiction 
of  the  state  to  stand  trial  for  a  crime  committed  twf  ore  be  escaped  from  prison- 
and  ded  from  justice.  It  follows  that  undo*  the  statute  no  previous  examlna^ 
tion  before  a  magistrate  was  required. 
TheriB  was  no  error  in  the  record,  and  the  judgment  is  afflnned. 

toKBWOOD  and  Mobsb,  JJ.,  concurred.   Cahpbexx*  0.  J.i  did  not  sit. 


< 

iSuproM  Cburt  of  Ifictiigan.    November  3,  1887.) 

BacBiviMG  SioLBif  QooDB — BntDnina  or  Ibvoeiiatioh— JvDOMiurr. 

In  a  proseuutioii  for  recdvitig  stolen  property,  knowlnK  it  to  have  been  felonf-- 
otialy  stolen,  It  is  not  neeoiaary  for  the  information  to  allege  that  the  proseoaUon- 
is  for  a  first  offense  of  that  cbaracter,  nor  that  the  act  of  stealing  the  property  re- 
ceived by  (lerendaiit  was  not  a  siiuple  larceny,  nor  that  defendant  has  made  no- 
resUtoUou  or  satiafaction  of  any  kind  to  the  owner  of  the  property.  Nor,  wheu* 
judgment  follows  upon  a  plea  of  guilty,  need  any  of  theee  niatten  appear  in  tfae- 
judgment 

Error  to  cbrcuit  court,  Hillsdale  county;  Andrew  Howell,  Judge. 
Allan  Howard  J^rtuer,  for  defendant.  iq>pellant.   JfoM  Taggart,  AHj, 
Gen.,  for  the  Pet^e. 

Champlih,  J.  Defendant  was  convicted  upon  his  idea  of  guilty  lo  an  In- 
formation charging  him  with  receiving  stolen  property  of  the  value  of  CSSt- 
knowing  it  to  have  been  feloniously  stolen.  He  had  the  aid  of  counsel  before- 
entering  the  plea,  and.  after  a  private  examination  as  required  by  statute,  the 
circuit  judge  sentenced  him  to  imprisonment  in  the  state  prison  at  Jackson- 
for  the  term  of  four  years.  By  another  counsel  he  sued  out  a  writ  of  errorr 
and  afterwai'da,  upon  an  application  to,  and  allowance  by,  the  chief  justioe,  a 
writ  of  certiorari  was  issued  to  the  circuit  judge,  who  has  made  return  nw- 
ativing  all  the  material  facts  stated  In  the  affidavit  for  the  writ  upon  wUm 
the  allegutiODS  of  error  were  based. 

It  is  now  assigned  as  error  that  there  is  no  all^tion  or  averment  of  any 
kind  in  the  information:  "(a)  that  defendant's  conviction  of  receiving  stolen 
property  was  other  than  a  first  conviction  for  a  like  offense;  (6)  that  the  act 
of  stealing  said  stolen  harness  received  by  defendant,  and  for  which  he  was 
convicted,  was  not  a  simple  larceny;  and  (e)  that  defendant  made  no  restUn- 
tion  or  satisfftctfon  of  any  kind  to  the  par^  from  whom  the  harness  received 
by  defendant  was  stoleu;  nor  is  any  of  said  matters  a,  6,  and  o  set  forth  tn. 
said  information.  (2)  Nor  are  the  same  things  above  mentioned,  or  any  of 
them,  entered  or  comabied  in  the  judgment  of  said  court  in  said  case,  or  in  any 
of  the  proceedings  tlierein.  (8)  Mor  is  there  any  inquiry,  finding,  or  detw* 
mination  of  any  kind  by  the  courts  or  by  a  jury  of  record,  or  otherwise,  show- 
ing any  or  all  the  matters  set  forth  ia  a,  b,  and  e,  above  mentioned." 

It  is  not  necessary  that  the  information  should  contain  any  allegation  of ' 
the  kind  specified  fn  the  flicA  assignment  of  error.  These  are  allmatters- 
which  are  proper  to  be  brought  before  tiie  court  by  the  defendant,  and  go  in 
mitigation  of  the  punishment  to  be  inflicted.  Unless  chained  as  a  second  of- 
fense it  is  presumed  that  the  prosecution  Is  for  a  first  offense.  The  Judg- 
ment followfd  upon  the  plea  of  guilty,  and  it  was  not  necessary  that  any  oi 
the  matters  ^eged  in  the  first  assignment  of  error  should  appear  In  the  j  udg- 
ment. 

No  error  appearing  upon  the  record  t^e  judgment  is  affirmed. 
SiisHwoos  and  Mouse,  JJ.,  concurred.    Gamfsbll,  C  J.,  did  not  sit. 
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FbOFLS  v.  OOBLIS. 
(Suprtm  Omrt  vf  iRehigan.   November  8,  1887.) 
I.  OomrmmoKAi.  Law— Tnu  or  Aov— IircoRrounoK  or  Cirr— MuirioirAL  Couht 

NscnsABT  iKOIDCira. 

A  ■tstote  entided  **  An  set  to  Incorporate  the  oily  of  EaUmsioo,"  is  not  nnoon- 
ftHotional  becxiue  It  proTides  for  Uie  oi^^iiiution  or  ■  raoorder'B  conrt  In  luch  t&tj. 
The  eatabliabnient  oriuiiDidt>ftl  ooarts  is  one  of  the  neccwry  thinpi  in  the  Incor- 
pontion  of  cities,  and  doee  not  iafHnge  the  ooDstitiitlonal  prorition  afainat  legiaU- 
aon  on  subjects  not  embraced  in  the  title  of  the  act. 

t.  Ckbtiobabi— TiTi.1  TO  Orricc  or  Jdogb  caskot  bb  Collatkballt  Tbibd  bt. 

The  title  ofa  poraon  to  the  office  ofjudgeof  the  recorder's  court  of  adty  cannot 
be  tried  in  a  ooUateral  proceedinx  arudnK  bj  way  of  o«rtiorari  to  hla  judgment  as 
•odi  reeorder,  it  not  b^ng  alleged  that  any  other  peraon  Is  the  dniy  elected  and 
qoallOed  recorder. 

S.  OODBIB — CiTT  BkOOBOIB — POWKB  TO  SsiTrXBOX  TO  HoUSB  OV  CORBBCnOIT. 

A  city  recorder  (haviog  the  same  jariedictlon  In  criminal  cases  as  a  justice  of  the 
peace)  before  whom  a  person  is  tried  and  convicted  of  a  misdemeanor,  triable  by  a 
Josticetandpunlshable  hy"impri5oninent  in  the  conntyjail  •  •  •  not  more 
than  ninety  days,"  cannot  sentence  such  person  to  imprisonment  in  the  state  lioose 
of  owrectitm,  notwfthstaocUng  the  act  creating  inch  house  of  correction,  which  was 
earlier  In  time  than  that  creating  the  specific  offense  cbamd,  provides  that  "  all 
courtshaving  criminal  Jurisdiction  may  sentence  "  to  imprbonmentin  it  "all  male 
peraonn  dolyconvlcted  before  them  ofa  mlsdemeaoot^  when  theimprisonnientshall 
not  be  less  than  ninety  days."   How.  St.  Mich.  }  fflSo. 

Error  to  circuit  court,  Kalamazoo  countj;  Alfkbd  J.  Mxlu,  Judge. 
0.  T.  Tuthitl,  for  defendant,  appellaat.   Moaeg  TaggaH,  AlOy.  Oen..  and 
Frank  B.  Knappen,  Pros.  Aitj.,  for  the  People. 

Champzjk,  J.  Gomplai  nt  was  entered  sflalnst  respondent  before  the  recorder 
of  the  city  of  Kiilamazoo  tot  furnishing  liquor  to  Nellie  Bafter,  a  minor  of  the 
age  of  four  years,  said  respondent  not  being  a  dru^ist.  He  was  arrested  and 
convicted,  and  removed  the  record  into  the  circuit  court  for  the  county  of 
Kalamazoo,  where  the  judgment  was  affirmed.  The  errors  assigned  in  the 
affidavit  for  oertiorart  (being  the  same  which  are  assigned  here)  raise  three 
questions  of  law.  (1)  The  recorder  had  no  authority  to  hear,  try,  and  detei^ 
mine  the  case.  (2)  The  recorder  had  no  authority  to  sentence  the  respondeat 
to  be  confined  In  the  state  house  of  correction  and  reformatory  at  Ionia.  (3)' 
The  offense  of  which  respondent  was  convicted  was  not  such  as  aatfaorixed  a 
sentence  to  the  prison  aforesaid. 

The  respondent  claims  that  the  recorder  had  no  jurisdiction  to  act  In  the 
matter  because  he  was  elected  to  fill  that  place  under  an  act  of  the  legisla- 
ture constituting  and  organizing  the  recorider's  court,  being  Act  No.  337, 
Sess.  Laws  18B3.  The  legislature  In  1885  substantially  re-enacted  that  portion 
of  Act  Xo.  337  organizing  the  recorder's  conrt.  The  material  changes  con- 
siited  in  omitting  a  clause  in  the  former  act  which  declared  the  recoi-der^s- 
court  to  be  a  court  of  record,  and  in  giving  to  the  recorder  exclusive  jurisdic- 
tion in  cases  of  bastardy  arising  within  the  city.  It  also  contained  this  pro- 
vision: "All  acts  heretofore  done  under  and  by  virtue  of  chapter  16,  Act  No. 
837  of  the  local  acts  of  the  legislature  of  the  state  of  Michigan,  passed  at  the 
reguhir  session  of  1883,  are  hereby  declared  valid,  and  nothing  in  this  act  con- 
tained shall  aftect  the  term  or  title  to  the  olBce  of  the  recorder  heretofore' 
elected  by  the  city  of  Kalamazoo."  The  argument  of  counsel  for  respondent 
is  that  the  act  of  1883  was  unconstitutional,  for  the  reason  that  it  was  entitled 
**An  act  to  incorporate  the  city  of  Kalamazoo,"  and  the  organization  of  the 
recorder's  court  was  not  embraced  in  the  title  of  the  act.  But  this  would  not 
render  the  act  anconstltutional.  The  establishment  of  municipal  courts  In 
the  organization  of  cities  Is  one  of  the  necessary  things  in  the  incorporation 
of  a  city,  and  does  not  infringe  the  oonsUtntional  provision.  Sargruve  t- 
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Weher,  82  S.  W.  Bep.  921 ;  3ot/ce  t.  StMng,  88  N.  W.  Rep.  815;  Harris  v. 
PcopU,  59  K.  T.  599^ 

The  recorder  was  elected  under  the  act  ctf  1888,  qualified  and  acted  as  judgn 
•of  the  recorder's  court,  and,  for  aught  tliat  appears,  he  was  legally  elected, 
and  he  is  still  acting  as  such  recorder.  '\f  e  cannot  try  his  title  to  the  office  in 
this  collatfflal  proofing,  and  his  acta  while  exercising  the  functiona  of  bia 
■office  must  he  held  legal  and  valid,  whether  he  was  properly  elected  w  not. 
It  is  not  like  eaae  of  an  officer  whose  term  of  office  has  expired  and  an- 
other elected  and  qnaUSed  to  fill  his  place.  Here  there  is  no  daim  that  any 
other  person  is  the  duly  elected  and  qnalifled  recorder  of  the  city  (tf  Kalama- 
zoo. The  errors  assigned  hraed  upon  Uils  objection  are  orermled. 

The  second  and  Uiird  objections  may  be  considered  tc^ether.  The  statute 
4sonfers  upon  the  recorder's  court  tin  same  criminal  junsdiction  as  that  cra- 
ferred  upon  Justices  of  the  peace  of  the  several  townships  of  this  state.  The 
contention  of  counsel  for  respondent  is  that,  as  justices  of  the  peace  have  Ju- 
risdiction only  over  sudi  offenses  as  are  committed  within  their  counties, 
therefore  they  cannot  sentence  a  person  tobeimprisonedoutsideof  theoounty, 
and,  as  the  Jurisdiction  of  the  recorder  is  limited  to  the  limiU  of  the  ctty,  be 
■can  only  sentence  to  the  county  jail.  Justices  of  the  peace  have  such  juris- 
diction and  power  as  the  l^slature  confers  upon  them  within  the  limits  at 
the  constitution,  and  section  9755.  How.  St.  provides:  "From  and  after  the 
time  when  the  state  house  of  correction  shall  have  been  opened  for  the  recep- 
tion of  all  oflendOTB,  all  courts  having  criminal  jurisdiction  in  Michigan  aokj 
sentence  all  male  persons  dnly  convicted  of  a  felony  before  them,  and  who 
shail  be  at  the  time  of  the  sentence  of  the  fall  age  of  sixteen  years,  and  not 
more  than  twenty-five  years  of  age;  and  also  all  male  persons  duly  convidwt 
before  them  of  a  misdemeanor  when  the  imprisonment  shall  not  be  less  than 
-ninety  days."  It  wss  under  this  section  of  the  statute  that  the  respondent 
was  sentenced  to  90  days*  imprisonment  in  the  state  house  of  correction  and 
reformatory  at  Ionia.  The  prosecuting  attorney  of  Kalamazoo  county,  wlw 
appeared  and  argued  the  case  before  us  in  behalf  of  the  peo|de,  claims  that 
this  section  authorizes  the  punishment  inflicted  by  the  recorder,  and  affirmed 
by  the  circuit  court.  The  offense  of  which  respondent  was  oonvletad  was 
created  by  section  2271,  How.  St.,  which  forbids  any  person  not  a  druggist 
to  sell,  furnish  to,  or  give  any  liquors,  or  beverage  containing  liquors,  to 
any  minor,  or  to  any  intoxicated  person,  etc  The  next  section  forbids  any 
person  to  keep  any  billiard  room,  etc.,  in  the  same  room  where  intoxicating 
liquors  are  sold  or  kept  for  sale,  and  it  also  forbids  any  person  to  play  billiards 
•or  any  other  game  of  chance  where  such  liquor  may  be  sold  or  kept  for  sale, 
ijection  2273  makes  It  unlawful  to  sell,  furnish,  or  give  such  liquors  in  any 
■concert  ball  or  other  place  of  amusement.  Section  2274  provides  for  thedos- 
ing  of  places  where  liquors  are  sold  on  Sundays,  election  days,  and  from  9 
o'clock  in  the  evening  until  9  o'clo<^  in  the  morning.  The  penalty  for 
these  infractions  of  the  law  Is  provided  for  In  section  2275,  and  reads  as  fol- 
lows: "Any  person  who  shall  violate  any  of  the  provisions  of  the  preceding 
sections  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  nor  more  than 
one  hundred  dollars,  and  costs  of  prosecution,  and  imprisonment  in  the  county 
jail  not  less  than  ten  days  nor  more  than  ninety  days,  in  the  discretion  of  the 
court.  And  in  case  such  fine  and  costs  shall  not  have  been  paid  at  the  time 
such  imprisonment  expires,  he,  the  person  serving  out  such  sentence,  shall  be 
further  detained  in  jail  until  such  fine  and  costs  shall  have  been  fully  paid: 
provided  that  in  no  case  shall  the  whole  term  of  imprisonment  exceed  ninety 
<lays."  The  act  of  which  section  9755  forms  a  part  was  passed  originally  in 
1877,  and  is  entitled  "An  act  to  regulate  and  govern  the  state  house  of  cor- 
lection  and  r^ormatory  at  Ionia.  **  It  contained  the  clause  relative  to  aen- 
tendng  to  that  Institution  for  misdemeanors  wliere  the  imprisonment  was  to 
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be  not  leas  than  90 days,  and  this  clause  has  reioained  unchanged  to  this  time. 
It  was  a  genera]  law,  applying  in  terms  to  all  courts,  and  yet  I  think  it  eX' 
eeedinglj  doubtful  if  the  legislature  intended  It  should  apfdy  at  all  to  sen- 
tences pronounced  by  Justices  of  the  peace. 

AJthutigh  the  prison  at  Ionia  is  called  "a  house  of  correction  and  retorma- 
t<H7,*'  it  is  no  less  than  a  state  prison.  Persons  convicted  of  felony  are  sen- 
tenced to  that  prison,  and  confined  there.  ThelegislHture  originally  intended 
it  to  be  a  sort  of  intermediate  prison  where  youthful  offenders  could  be  con- 
Sned,  and  it  limited  the  offenders  who  could  be  sentenced  there  to  males  be- 
tween the  ages  of  16  and  25  years;  but  by  Act  No.  77,  of  the  legislature  of 
1887,  all  male  persons  convicted  of  felony,  without  regard  to  age,  as  for  the 
firat  offense,  except  rape,  murder,  and  treason,  may  be  sentenced  to  that  prison. 
If  there  can  be  any  reason  why  those  convicted  for  felonies,  such  as  bur- 
glary, robbery,  arson,  and  other  serious  crimes,  for  the  first  time,  or  those  be- 
tween 16  and  25  years  of  age  should  not  be  brought  in  contact  or  imprisoned 
with  the  more  obdurate  and  confirmed  criminals,  there  is  a  much  stronger 
reason  why  thMe  who  have  committed  that  class  of  crimes  denominated  mis- 
^meanors,  which  are  within  the  jurisdiction  of  a  Justice  of  the  peace,  should 
not  be  imprisoned  with  felons,  and  thus  be  brought  within  the  immoral  at- 
mosphere which  surrounds  all  criminals  who  are  Imprisoned  for  the  graver 
offenses,  whether  it  be  under  a  first  conviction  or  not.  Ttiere  is  a  class  of 
miBdomeanors  punishable  in  the  circuit  courts  where  the  fine  may  exceed  AlOO. 
and  the  imprisonment  in  the  county  jau  may  not  exceed  one  year,  and  where 
the  gravity  of  the  offense  approaches  very  near  to  a  felony,  and  it  ia  quitft 
probtU)le  that  it  was  these  misdemeanors  which  the  legislature  had  in  view  In 
section  9755  of  the  statute.  This  construction  of  the  law  Is  at  least  plausible 
when  another  section  of  the  law  Is  considered.  The  statute  conferring  crim- 
inal Jurisdiction  upon  justices  (tf  the  peace  limits  their  power  to  try  ml8de> 
meanors  to  those  cases  where  the  fine  does  not  exceed  4100,  or  the  imprison- 
ment does  not  exceed  three  months  in  the  county  jail,  or  both  such  fine  nnd 
imprisonment.  How.  St  g  7092,  snbd.  8.  It  is  by  virtue  of  this  section  that 
a  justice  of  the  peace  has  jurisdiction  to  try  the  offense  for  which  respondent 
was  convicted.  The  punishment  named  in  this  section  is  the  test  and  limit 
of  his  jurisdiction,  and  if  a  misdemeanor  arising  from  the  infraction  of  a  so- 
called  liquor  law  is  punishable  by  imprisonment  in  the  state  house  of  correc- 
tion, the  justice  would  have  no  jurisdiction  to  try  the  offender.  The  viewa 
above  expressed  are  those  of  first  impression,  and  as  the  question  mooted  is 
not  necessary  to  a  disposition  of  the  case  before  us,  and  was  not  fully  argued, 
we  do  not  make  it  a  basis  of  oar  decision.  The  case  was  properly  disposed  of 
by  a  consideration  of  the  two  sections  above  quoted.  As  before  stated,  sec- 
tion 9755  was  enacted  in  1877,  and,  while  it  was  upon  the  stntuto  liook,  the 
act  under  which  respondent  was  convicted  was  passed  in  1881. 

This  act,  oftor  declaring  the  doing  of  the  prohibited  acts  to  be  mlsdemean- 
era,  expressly  provided  what  punishments  should  be  inflicted,  and  in  tormft 
limits  the  imprisonment,  if  any  was  imposed,  to  the  county  jail.  The  legis- 
lature did  not  intend  that  other  or  more  odious  punisliment  should  be  imposed 
than  that  specified  in  the  act.  It  is  a  greater  and  more  odious  punishment 
to  be  imprisoned  with  convicted  felons  in  a  stato  house  of  correction  than  in 
a  oounfylaiL  Had  the  legislature  intended  that  hu  infraction  of  the  iaw  might 
be  puniuied  by  sentence  to  the  stato  bouse  of  correotion,  they  should,  and 
pn^ably.would.  have  said  so.  The  infemtion  that  the  countj^  jail  Istheprlson 
to  which  perwms  tomsgreoaing  this  statute  should  be  sentenced,  is  rendered 
tdear  by  the  provision  which  declares  that  if  the  fine  and  costs  have  not  been 
pdd  at  the  time  siudt  Imprisonment  expires,  the  persons  serving  out  the  sen- 
tence shall  be  further  detained  in  Jail  until  sach  fine  and  costs  shall  have  been 
fully  paid:  provided,  eto.  This  being  the  later  enactment,  and  expressing 
the  Intention  of  the  l^slatare  In  positive  terms,  must  prevail. 
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I  do  not  think  that  the  sentence  Imposed  upon  respondent  in  this  cast*  was 
^authorized  by  law,  and  it  follows  that  the  judgment  must  be  reversed,  and  the 
respondent  discharged. 

SRDtwooD  and  IfoBSB,  JJ.»  concurred.  Camfbeu.*  0.  J.,  did  not  ait. 


IVhipplb  9.  Stbbbinb,  BeeeiTer,  etc. 

{Supreme  Court  <if  Hichiffan.   November  10,  1887.) 
.CHATnL  IfoBiGAOn— Ov  Evx  or  AaBioKXEiiT-^iiTUiT  TO  PBKru— BovA  Fids  Movr- 

A.  corporation  gave  a  mortgage  to  secure  a  bma/de  indebtednen,  and  Immediately 
afterwards  made  a  general  assignment,  withoat  preferences,  for  the  t)«netit  of  creci- 
Itors.  The  mortgage  was  tiled  and  recordeil  before  the  awlgnment.  The  evidenm 
showed  that  the  corporation  Intended  to  make  an  assiftntnent  whm  it  ezecated  the 
mortgage;  also,  tliat  the  mortgagee  did  not  know  that  the  corporation  was  em- 
barrassed, or  was  intending  to  assign  when  she  accepted  the  mortgy^e,  and  that  she 
acted  In  good  faith  In  the  whole  matter.  JfM,  that  the  mortgage  was  valid,  and 
that  tbe  mortgagee  was  raititled  to  have  it  paid  out  of  the  fbnd  In  the  liands  of  the 
aflslgiiee.1 

Appeal  from  circuit  court,  "Wayne  eountj,  in  chancery;  John  J.  Spbbd, 
.Judge. 

Hoyt  Post,  {Q«o,  W.  Mat^fordf  Frqnk  D.  AndnUt  Julian  ff.  DSe1Un»on, 
and  Bdmund  Haug,  of  counsel,)  tor  StebUns,  appellant.  9r^ln  S  Warner, 
for  Mar7  W.  Whipple,  appellee. 

Chahflim,  J.  Defendant  is  tbe  receiver  of  the  Scranton  &  Watson  Lum- 
ber Company,  who,  on  the  nineteenth  day  of  August,  A.  D.  1886,  executed  a 
.common-law  assignment  for  the  benefit  of  all  their  creditors,  without  prefer- 
ences, to  one  James  Dewey.  He  having  failed  to  qualify,  defendant  was,  on 
.application  of  certain  creditors,  appointed  receiver  by  the  drcuft  court  for 
.the  county  of  Wayne  to  execute  the  trusts  of  the  assignment.  The  assignors 
were  a  corporation  organized  under  the  laws  of  this  state.  Tbe  corporators 
were  J.  P.  Scranton,  Harvey  M.  Mixer,  and  Joseph  £.  Watson.  Prior  to  th'? 
incorporation  Scranton  and  Mixer  were  engaged  in  the  lumbering  business 
in  tbe  city  of  Detroit,  as  co-partners,  under  the  name  of  J.  P.  Scranton  &  Co. 
Watson  was  also  engaged  in  business  at  East  Jordan,  Michigan.  Inform- 
ing the  corporation  it  was  agreed  that  J.  P.  Scranton  &  Co.  should  pat  into 
.the  corporation  as  capital  the  assets  of  that  firm,  and  that  the  corporation 
should  assume  and  pay  the  debts  and  liabilities  of  the  Arm,  and  t)ie  Hame 
agreement  was  made  with  respect  to  the  assets  and  debts  of  Watson.  The 
.corporation  was  organized  about  the  first  of  Octotwr,  1885,  and  carried  on 
.business  and  acted  as  a  corporation  to  the  time  of  tite  assignment.  Tbe  Arm 
of  J.  P.  Scranton  &  Co.  was  indebted  to  Mary  W.  Whipple  for  money  bor- 
rowed to  the  amount  of  95,000,  which  was  one  of  the  debts  which  the  cor- 
poration assumed  and  agreed  to  pay.  At  the  time  of  the  assignment,  such 
indebtedness  was  evidenced  by  two  promissory'  notes,  one  dated  October  1, 
1885,  payable  in  one  year  to  the  orderof  Mary  W.  Whipple,  for  92,000,  signed 
by  J.  P.  Scranton  &  Co.,  and  indorsed,  "Scranton  &  Watson  Ldhbbk  Co., 
H.  M.  IkliXBR,  Trees."  The  other  note  was  dated  August  2,  1886,  payable 
three  months  afterdate  to  the  orderof  Mary  W.  Whipple,  signed  by  J.  P. 
Scranton  &  Co.,  apd  indorsed,  "Scranton  &  Watson  Lumber  Co.,  H.  M. 
Mixer,  Treas. "   On  the  eighteenth  day  of  August,  1886,  the  corporation 

'in  tbe  absence  of  statntory  prohibition,  a  debtor,  thongh  Icnown  to  be  in  biting  cir> 
jcnnistances,  and  contemplaunK  an  assignment,  may  pay  or  ucnre  one  or  more  of  his 
creditors,  though  the  eSwA  of  such  action  i»  to  render  liim  atiableto  payorsaeureotbei 
claims  eQiialty  meritorious.  Oilbert  v.  McCorkle,(Ind.}  11 M.  £.  Rep.28e.  See  Wood* 
aooket  Rubber  Oo.  t.  FsU^y,  80  Fed.  Rep.  808.  and  note. 

Digilized  by  Google 


Hieh.] 


WHIPnJE  V.  8TXBI1ZN8. 


95 


executed  a  chattel  mortgage  to  MIbb  Whipple  to  secure  the  pafmeiit  of  the 
indebtedness  evidenced  by  the  above  notes,  which  was  filed  In  the  city  clerk's 
office  on  the  nineteenth  di^  d  August,  1886«  at  8  o'clock  and  55  mioutes* 
and  the  assignment  was  executed  u  9  o'clock  and  10  minatea  on  the  same 
dsif.  The  COTporatlon  became  embarrassed  flnanclally,  and  on  the  eighteenth 
4xf  of  Ai]^ast  over  $4,000  of  Its  notes  went  to  protest.  A  few  days  pre- 
vloasly  certain  drafts,  drawn  by  tlie  corporation  and  sent  to  Cleveland  to  be 
accepted  by  one  Smith  as  an  accommodation,  had  been  returned  unaccepted, 
and  Mr.  Mixer  and  Mr.  Scranton  took  advice  of  their  counsel  as  to  the  best 
■course  to  pursue  under  the  drcnmstances  in  which  the  corporation  was 
placed.  Their  counsel  advised  them  to  secure  Miss  Whipple,  and  a  chattel 
mOTtgage  wiis  then  and  there  drawn  up  and  executed,  which  Mr.  MUer  handed 
to  his  wife  to  deliver  to  Miss  Whipple,  which  she  did,  and  Miss  Whipple  ac- 
e^ited  the  security  and  returned  it  to  Mrs.  Mixer,  who  handed  it  to  Mr. 
Mixw  the  same  evening.  The  next  morning  he  handed  it  to  his  couuael.  who 
'Caascd  it  to  be  filed  at  the  hour  above  stated.  It  appears  that  at  the  inter- 
view at  which  the  chattel  mortgage  was  drawn  tlie  advisability  of  making  an 
assignment  was  talked  over  and  contemplated.  Both  Scranton  and  Mixer  tes- 
tUled  that  they  had  not  Anally  concluded  to  make  an  assignment  until  they 
exerated  it  on  the  morning  of  the  19tb.  But  the  testimony  is  convincing 
that  ttiey  fully  intended  to  do  so  on  the  18th,  when  they  executed  the  cliattel 
mortage.  This  conclusion  inevitably  follows  from  what  was  done  on  the 
*18th.  They  arrived  at  their  counsel's  office  at  about  2  o'clock,  and  stated  to 
Mm  their  sttuation.  At  3:55  o'dodc  they  sent  the  following  telegram  to  Mr. 
Wataon,  viz.: 

"ThK  WxSTKRN  UnXOH  TBLBtiaAJPU  GOMFANT. 

"Time  filed,  8:55.  Dittboit,  August  18, 1886. 

"I'D  J.  E.  Wataon,  Ba»t  Jordan,  Mieh. :  We  find  it  necessary  to  make  an 
assignment.  Must  have  your  concurrence  this  afternoon.  Please  wire  your 
•consent  this  afternoon.   Answer  by  meeaenger.  H.  M.  Mixer. 

"J.  P.  SCBAMTON." 

Watson  answraed  by  telegraph,  as  follows: 

"The  Western  Union  Telegraph  Company. 
"Time  received,  8:20.        Dated  East  Jordan,  Mzoh.,  Aug.  18, 1886. 
"To  if,  M.  Mlsoer  or  /.  P.  Scranton,  Franklin  (ft  OuboU  SU.:  1  agree  to 
the  assignment.  Jos.  £.  Watson.  " 

The  attorney  set  about  preparing  the  assignment  on  the  afternoon  of  the 
18th,  although  It  was  not  fully  completed  until  the  next  morning.  Wlien 
Mr.  Dewey,  the  assignee;  was  notified  does  not  appear,  but  he  came  to  their 
counsels'  office  on  the  morning  of  the  19tli,  and  Joined  In  the  execution  of  the 
assignment.  I  have  no  doubt  but  that  the  officers  of  the  corporation  intended 
to  make  the  assignment  which  was  prepared  on  the  18th  and  executed  on  the 
19th.  at  the  time  they  executed  the  mortgage  to  Miss  Whipple,  and  that  it  was 
substantially  one  transaction,  and  that  the  two  instruments  were  to  all  in- 
tents and  purposes  contemporaneous.  It  also  appears  that  in  the  transactions 
brtween  the  firm  of  J  P.  Scranton  &  Co.  and  Sliss  Whipple  she  was  repre- 
sented by  Mrs.  Mixer,  the  wifeof  H.  M.  Mixer.  Mrs.  Mixer  was  Miss  Whip- 
ple's slster^in-Iaw.  She  made  thelonns  to  the  firm  for  Miss  Whipple,  received 
the  interest  paid  on  the  notes  for  Miss  Whipple,  and  was  the  custodian  of  the 
noica  for  her.  She  says  that  she  left  her  papers  with  Mrs.  Mixer  because  she 
was  boarding,  and  thought  they  would  be  safer  with  her  than  at  her  board- 
ing place.  She  says  that  slie  had  no  knowledge  or  expectation  that  the  assign- 
ment was  contemplated  or  was  about  to  be  executed.  That  she  had  several 
timfls  sptften  to  Mrs.  Mixer,  and  told  her  she  wanted  security  for  the  money 
iMUutf ;  and  tt  appears  that  Mrs.  Hixw  bad  communicated  her  request  to  Mr. 
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ixer,  and  he  had  pruiuised  that  socuri^  should  be  given.  Mr.  Mixer  says- 
that  he  was  willing  to  give  her  securitj,  and  Mr.  Scranton  says  he  objected, 
because  the  giving  of  security  would  injure  their  credit.  It  also  appears  that 
Mr.  Mixer,  before  he  delivered  the  chattel  mortgage  to  his  wife,  told  her  of 
their  embarrassment  but  did  not  tell  her  that  they  had  tiUked  of  or  intended, 
to  make  an  assignment.  The  mortgage  was  executed  in  the  corporate  name 
by  Scranton  as  vice-president  and  secretary^  and  Mixer  as  treasurer.  Watson 
was  not  consulted,  and  of  course  gave  no  consent.  There  was  no  meeting^ 
of  the  board  of  directors,  and  no  corporate  action  taken  by  resolution  or  other- 
wise. But  by  resolution  adopted  by  the  board  the  above-named  officers  were 
given  general  authority  to  manage  and  conduct  the  business. 

The  statute  forbids  because  it  prohibits  any  debtor  who  makes  a  common- 
law  assignment  from  preferring  one  creditor  over  another.  It  forbids  any 
such  assignment  unless  it  be  of  all  the  debtor's  property,  except  such  as  is  ex- 
empt from  execution.  As  we  have  before  said,  the  main  object  of  the  stat- 
ute is  to  prevent  a  failing  debtor  from  preferring  one  creditor  over  another* 
and  to  insure  an  equal  distribution  of  the  debtor's  property  among  all  his 
creditors.  It  is,  however,  neither  an  insolvent  nor  a  bankrupt  taw.  It  af- 
fords no  discharge  to  the  debtor  who  has  surrendered  all  his  property  to  sat- 
isfy the  claims  of  his  creditors.  It  does  not  declare  preferences,  by  way  of 
payment  or  security  before  making  the  assignment,  void.  It  provldee  no 
means  by  which  the  assignee  can  recover  from  a  creditor  so  preferred  pay- 
ments made  or  property  pledged.  The  greatest  extent  to  which  the  law  goes 
is  to  authorize  the  assignee  to  recover  all  property,  or  right  or  equities  in 
property,  which  might  be  reached  or  recovered  by  any  of  the  creditors  of  auoh 
assiKUor.  This  does  not  authorize  the  assignee  to  recover  a  payment  made 
by  way  of  preference  to  a  bona  fide  creditor  before  the  assignment,  nor  to 
attack  the  validity  of  a  mortgage  given  to  secure  the  payment  of  s  bona  Jtde 
indebtedness.  No  creditor  could  successfully  attack  such  mortgage  if  tlie  as- 
'  signment  had  not  been  made,  and,  unless  prohibited  by  law,  a  debtor  lias  a 
right  to  secure  a  bona  fide  indebtedness  to  his  creditor,  although  such  act 
may  operate  to  prefer  him  over  other  of  his  creditors.  Tbe  law  does  not  de- 
clare such  preferences  fraudulent;  they  are  not  fraudulent  in  fact.  Prefer- 
ences ai'e  void  only  in  common-law  assignments  because  forbidden  by  statute. 
The  statute  inhibits  the  debtor  from  preferring  a  creditor  in  the  instrument. 
It  it  is  done  by  another  and  separate  instrument  contemporaneous  witli  Uie 
asBignment  it  can  only  be  held  void  as  an  evasion  of  the  law  by  the  parties 
to  the  instrument.  The  parposemust  be  mutual  by  tbe  mortgagor  and  mort- 
gagee, for.  no  matter  what  the  intent  of  the  mortga^r  is  with  reference  to 
evading  the  law  or  committing  a  fraud  upon  it.  such  intent  cannot  affect  the 
validity  of  a  security  otherwise  valid  given  to  a  person  wlta  i»  innocrat  oi 
such  intent,  and  who  does  not  knowingly  participate  therein.   BHnmutn  r. 

Hart,  55  Mich.  76.  20  K.  W.  Bep.  792;  Root  v.  Potter,  59  Hioh  ,  26  N. 

W.  Bep.  682;  Sweetser  v.  Camp,  29  N.  'VT.  Bep.  506;  FiOd  v.  Fivher,  82  K. 
W.  Bep.  838. 

The  total  absence  of  enactments  neoesaary  in  order  to  effectuate  the  inten- 
tion of  Uie  law  to  secure  an  equal  distribution  of  all  tbe  debtor's  property 
among  all  of  his  creditors,  and  to  recover  preference  nude  with  intent  to  evade 
Its  pruvistonSi  renders  the  law  but  little  bettor  than  a  dead  letter  upen  th« 
statute  book.  We  are  satisfled  ttiat  tiie  debt  to  Miss  WhippJe'vaa  one  that 
the  corporation  had  assumed,  and  wasobllgated  topay;  (hat  it  was  a&onajtds 
liability  of  the  corporation  which  it  had  a  right  to  secure.  Tbe  chattel  loort- 
gf^;e  appears  to  ua  to  be  a  valid  instrument,  and  was  received  by  the  p^- 
Boner  without  notice  or  knowledge  that  the  corporation  or  its  officers  intended 
to  make  a  general  assignment  for  the  benefit  of  tbeir  creditors.  It  was  tiiein- 
foiB  a  valid  security  In  her  hands,  and  undw  thestipolatlonxnadeia  ttieo^ose 
whereby  she  consented  to  the  sale  of  tbe  property  by  the  receiver,      tb^t  be 
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should  hold  the  fund  subject  to  her  lien  if  established,  she  is  entitled  to  pay- 
ment of  her  mortgage  debt  out  of  such  fund,  and  the  decree  of  the  court  be- 
low is  affirmed.  The  costs  will  be  paid  by  the  reoeivei  out  of  the  genual 
fund  in  bis  hands  as  recover. 

MoBSB  and  Shbewood,  JJ.,  ooncurred. 


Pendleton  v.  Elliott  and  another. 
(Supreme  Court  of  MUJiigan.   November  10,  1887.) 

HoBTOAav— Ihbubahce  bt  Mokxgaoex— Pbocekds  Afplixd  ok  Uobtgaoe  Dsbt. 

Id  a  proceeding  to  foreclose  a  mortgafce  for  $6,929.12,  on  a  hotel  property,  the 
evidence  showed  that  the  niortf;age  contained  no  stipulatiou  reqairing  the  mort< 
ngoT  toinsare  for  the  mortgagee's  beneflt;  that  an  insurance  company  issued  to 
the  niortg^M^ee  a  policy  for  (2,000  on  bis  mortgage  interest  in  the  building ;  that 
the  faot«l  burned,  and  the  insurance  company  paid  the  $2,000  to  the  mortgagee: 
that  the  policy  contained  no  j^vision  that,  in  case  of  payment,  the  company  woula 
be  entitled  to  subrogation.  The  evidence  alao  showed  that  the  whole  course  of  the 
dealings  of  the  parties  was  consistent  with  a  memorandum  indorsed  on  the  appli- 
cation, that  the  assewments  were  to  be  paid  by  the  mortgagor,  and  was  Inconsist- 
ent with  ^e  theory  that  the  insurance  was  obtained  by  tlie  mortgagee  solely  aud 
exclusively  for  his  benefit.  Eeld,  that  the  mortgagor  was  entitled  to  hsTB  the  in- 
SQrance  money  applied  In  rednction  of  the  mortgage  debt. 

Appeal  from  circuit  court,  St.  Joseph  oonntj,  In  chancery;  Bvsbel  B. 
Peai/eb,  Judge. 

D.  B.  Thomas  and  ff.  B.  RUey,  for  complainant  and  iqipellant.   /.  IT. 
FUmderg,  for  appellees. 

Champx^,  J.  This  is  a  proceeding  in  chancery  to  foreclose  a  mortgnge 
executed  by  d^endants,  Edwin  W.  Elliott  and  Amanda  H.  Elliott,  of  date  July 
16, 1873,  to  securethepaymeatof  $6,529. 12, infiveequal  annual  installments 
of  $1,305.82,  evidenced  by  five  notes  bearing  that  date  payable  in  one,  two, 
three,  four,  and  five  years.  'The  premises  covered  by  the  mortgage  were  sit- 
uated in  the  village  of  Sturgfs,  St.  Joseph  county,  Michigan,  upon  which  was  a 
hotel.  The  mortgage  contained  no  stipulation  or  agreement  requiring  the 
mortgagor  to  insure  for  the  mortgagee's  benefit.  On  the  twenty-seventh  day 
of  September,  187^.  the  St.  Joseph  County  Village  Fire  Insurance  Company 
issued  and  delivered  to  E.  W.  Pendleton,  mortgagee,  a  policy  of  insurance  on 
the  mortgage  interest  of  the  mortgagee  in  the  hotel  building  for82,000.  The 
hotel  was  totally  consumed  by  Are  on  the  nineteenth  day  of  March,  1876,  and 
the  insurance  company  paid  the  $2,000  to  the  moitgagee.  The  policy  con- 
tained no  provision  that,  in  case  of  loss  and  payment  of  the  insurance,  the 
company  should  be  entitled  to  subrogation.  Thequestion  in  dispute  Is  whether 
the  mortgagor  is  entitled  to  have  the  insurance  money  applied  in  reduction  of 
the  mortgage  debt.  The  right  of  the  insurance  company  to  be  subrogated  to 
the  righte  of  the  mortgagee  does  not  arise  in  this  suit,  except  so  far  as  the 
qaestion  may  be  involved  in  the  dispute  between  the  parties  to  the  mortgage. 
It  was  conceded  upon  the  argument  that  the  Insurance  company  has  as  yet 
made  no  claim  to  be  subrogated. 

The  law  is  well  settled  that  If  the  mortgagee  obtain  insurance  on  his  own 
account,  and  the  premium  is  not  paid  by  or  charged  to  the  mortgagor,  he  can- 
not claim  the  benefit  of  a  paymentof  the  insurance.  Insurance  Co.  v.  Wood- 
hurpt  45  Mo.  447;  White  t.  Srown,  2  Cush.  412;  8tineJ{fleld  v.  Millikm,  71 
Me.  567.  If.  however,  the  policy  contains  no  stipulation  for  subrogation  in 
case  of  payment  to  the  mortgagee,  and  there  is  any  arrangement  between  the 
mortgagor  and  mortgagee,  either  verbal  or  wHtten,  by  which  the  mortgagor 
becomes  liable  to  pay  for  the  insurance,  he  is  entitled  to  the  benefit  tliereof, 
and  to  have  it  applied  in  liquidation  of  the  mortgage  debt  .jrro  tento,  and  his 
v.SSu.w.no.l — 7 
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rigbt  In  tfaiB  respect  does  not  depend  opon  the  fact  that  be  has  paid  for  the 
insarance,  nor  whether  the  mortgagee  procured  the  insnrance,  intending  to 
look  to  the  mortgagor  for  reimbursement  of  the  premiam;  but  itdepends  upon 
whether  be  is  liable  to  the  mortgagee  therefor  under  any  agreement,  express 
or  implied.  And  in  such  case,  if  the  insurer  receives  the  premium  knowing 
it  Is  paid  by  the  mortgagor,  or  for  him,  he  will  not,  in  ttie  absence  of  astipu- 
lation thereof  In  the  policy,  be  entitled  to  be  substituted  to  the  rights  of  the 
mortgagee  against  the  mortgagor.  Xemochan  v.  Insurance  Co.,  17  N.  T. 
428-441;  Cone  v.  Insurance  Co.,  60  N.  Y.  619,  624. 

The  mortgagor  Elliott  claims  that  he  procured  the  insurance  upon  the 
mortgagee's  interest,  and  paid  the  premiums  thereon.  On  the  contrary,  the 
complainant  claims  that  he  procured  such  insurance  for  his  own  beneQt,  and 
without  any  agreement  whatever  between  himself  and  Elliott  that  it  should 
be  obtained.  Both  of  these  parties  were  examined  aa  witnesses,  and  their 
testimony  is  as  conflicting  as  it  well  could  be,  and  both  are  more  or  less  cor- 
roborated by  facts  and  circumstances,  which  malies  it  extremely  difficult  to 
arrive  at  a  very  satisfactory  solution  of  the  case.  Mr.  Elliott  testifies  posi- 
tively that  he  obtained  the  insurance  in  question,  or  applied  for  it,  for  Mr. 
Pendleton's  benefit,  and  paid  assessments  upon  it;  that  he  transacted  the 
business  with  J.  Eastman  Johnson,  who  was  an  officer  of  the  company.  Mr. 
Johnson,  however,  denies  that  he  made  application  to  or  procured  the  insur- 
ance from  him;  and  Mr.  Charles  Cooper,  who  was  at  the  time  agent  of  the 
insurance  company  for  St.  Joseph  county,  testified  that  Elliott  applied  to  him 
for  insurance  upon  the  hotel,  and  he  declined  to  take  the  risk, — did  not  want 
to  airry  any  risk  on  it.  Mr.  Pendleton  testifies  that  he  made  the  application 
and  procured  the  insurance  for  ills  own  benefit  without  Mr.  Elliott's  knowl- 
edge, and  the  original  application  was  produced  in  evidence  from  the  office  of 
the  insurance  company,  and  it  appears  to  be  and  is  in  Mr.  Pendleton's  hand- 
writing, and  signed  by  him ;  that  Charjes  Cooper  acted  for  the  company  in 
taking  the  application;  that  it  was  done  at  the  Exchange  Hotel,  and  no  one 
was  present  but  Cooper  and  himself.  Mr.  Cooper,  however,  testifies  that  he 
lias  no  recollection  of  having  received  the  application  from  Mr.  Pendleton. 
At  the  time  tills  appliration  was  made  John  C.  Joss  was  secretary  of  the 
company.  He  died  in  1879,  two  years  before  this  suit  was  commenced.  The 
office  filing  indorsed  upon  the  application  is  in  the  handwriting  of  Mr.  Joss, 
and  is  as  follows:  "St.  Joseph  County  Village  Eire  Insurance  Company. 
Application.  E.  W.  Pendleton;  P.  0.  Sturgis.  September  27,  1873.  Chiss 
9,  $2,000.  Hotel  burned  in  February,  1876.  Assessments  to  be  paid  by  £. 
W.  Elliott.   Sturgis.   Premium,  {*|;g{J;   Chas.  Coopek,  Agent.** 

The  only  fact  of  significance  in  the  indorsement  is  that  the  assessments 
were  to  be  paid  by  B.  W.  Elliott.  Mr.  Pendleton  testifies  that  he  gave  no 
such  insti  uction  to  the  officers  or  agents  of  the  insurance  company,  and  that 
the  indorsement  was  placed  upon  his  application  without  his  knowledge  or 
consent.  Mr.  Cooper  testities  that  he  has  no  knowledge  and  does  not  know 
how  or  by  whose  direction  the  indorsement,  "Assessments  to  be  paid  by  E. 
W.  Elliott,"  came  upon  the  application.  Its  existence  there  Is  an  important 
fact;  for  if  placed  there  by  direction  either  of  the  mortgagee  or  mortgagor, 
and  assented  to  by  the  company,  it  not  only  precluded  the  company  from  in- 
sisting on  subrogation,  but  it  was  evidence  that  the  insurance  was  intended 
for  the  mortgagee's  benefit,  and  of  an  agreement  that  the  mortgagor  should 
pay  the  assessments,  and,  under  the  law,  the  insurance  in  case  of  loss  would 
have  to  be  applied  by  the  mortgagee  in  reduction  of  the  mortgage  debt.  Now, 
if  Mr.  Pendleton,  although  he  made  and  presented  the  application  to  the  agent, 
gave  no  such  information  to  the  agent  or  officers  of  the  company,  it  follows 
that  Mr.  Elliott  must  have  done  so.  If  he  did  not,  it  is  very  singular  and  un- 
accountable how  such  Indorsement  came  to  be  made.  A  strong  inference 
uisee  from  this  fact  that  some  agreement  must  have  been  entered  into  hy 
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whidi  Elliott  was  to  pi^  the  asseasments.  The  books  of  the  companj  show 
and  ttie  parUes  have  stipulated  that  assessments  were  paid  upon  the  polity  as 


folio  wa: 

Jlareh  aBSeasmentt  1874,  paid  by  E.  W.  Pendleton,      -  -  •  7  95 

OotObv  assessment,  1874,  paid  br  E.  W.  Elliott.    -  •         24  06 

April  assessment,  1875,  paid  by  £.  W.  Elliott.  -        -  -      7  68 

lTov«mber  assessment,  1875.  paid  by  E.  W.  Pendleton,  -          3  00 

March  asaeasment,  1876,  paid  by  E.  W.  Pendleton,      -  -    21  53 


Tbua  Ui  appeara  that,  of  the  total  assessmento  paid,  Elliott  pidd  •31.74,  and 
Pendleton  ^2.48.  Mr.  Pendleton  explains  the  payments  of  asaesaments  by 
Mr.  Elliott  aa  follows:  "When  the  first  note  became  due,  that  would  be  about 
July  16, 1874.  Mr.  Elliott  said  tbtA  be  was  unable  to  meet  the  note,  and  asked 
for  an  extension.  The  note  was  partly  paid.  Be  said  that  owing  to  some 
old  matters  coming  up  from  La  Grange  that  Mr.  Ellison  had.  that  he  was 
unable  to  pay  it,  and  wanted  further  time.  I  told  liim  that  as  money  was 
worth  10  per  cent.,  and  that  these  notes  were  only  drawing  7,  and  no  interest 
due  until  the  notes  became  due,  that  I  oould  not  afford  to  give  him  further 
time;  and  also  that  I  had  been  to  the  expense  of  getting  my  mortgage  inter 
est  insured.  He  asked  me,  '  Have  you  got  your  mortgage  insured?'  and  I 
tidd  him  I  had.  He  asked  me  in  what  company.  I  told  him,  in  the  St.  Jo- 
s^  County  Village  Fire  Insurance  Co.  He  said  that  was  strange;  thecom- 
pany  bad  refuaedtoglTehima  policy  upon  the  building;  and  he  then  asked  me 
liow  much  it  cost.  I  told  him  I  did  not  know ;  it  d^>ended  upon  the  losses  the 
company  sustained,  and  they  made  their  asseesments  accordingly.  He  said 
that  *  if  you  will  not  crowd  me,  and  give  me  more  time,  I  will  pay  your  assess- 
ments for  you  until  I  can  pay  you.'  I  said,  *  Yeiy  well,  but  you  must  p»y  it 
as  soon  as  yon  can.*  I  think  he  paid  the  two  next  assessments, — the  ones  of 
the  £aU  of  *74.  in  October  and  April,  *75.  When  the  next  note  became  due, 
which  was  about  July  16,  75,  he  was  considerably  behind;  I  think  some- 
where about  the  amount  of  the  second  note.  He  said  he  had  not  got  the 
money,  but  he  would  not  pay  any  more  assessments;  that  one  of  them  was  a 
heavy  assessment.  I  asked  him  what  he  would  do  I  could  not  afford  to  let 
it  stand  in  that  shape  at  that  rate  of  interest.  He  said  he  would  pay  10  per 
cent,  on  all  payments,  and  the  interest  of  the  same  after  they  became  due.  I 
said  then  we  might  as  well  put  it  upon  the  papers,  and  be  said,  'Well,'  and 
I  wrote  out  the  statement  on  the  back  of  the  mortgage,  and  he  signed  it,  and 
he  paid  no  assessments  after  that. "  He  also  testified  that  he  received  the  no- 
tices of  asseesments  directed  to  himself  through  the  mail.  Mr.  Elliott  was 
afterwards  recalled,  and  further  examined,  but  his  attention  was  not  called  to 
the  above  testimony  of  Mr.  Pendleton;  neither  did  he  denyitin  express  terms. 
He  testified,  however,  that  he  paid  all  the  assessments  except  the  last;  but  is 
uncertain  to  whom  be  paid  them,  but  tliinks  to  Mr.  Cummins,  ttie  collect- 
ing agent  of  the  company.  Mr.  Cummins  was  dead  at  the  time  he  gave  his 
testimony.  The  next  testimony  in  order  of  time  bearing  upon  thequestion  is 
that  of  J.  Eastman  Johnson,  who  went  to  Sturgis  to  investigate  the  loss  im- 
mediately after  the  fire.  He  swore  both  Mr.  Elliott  and  Mr.  Pendleton,  and 
made  written  memoranda  oi  their  statements.  His  memoranda,  which  were 
introduced  in  evidence,  show  that  Mr.  Elliott  at  that  time  stated  to  Mr.  John- 
son that  he  had  1^000  insurance  in  the  Home  Insurance  Company  of  New 
York,  and  •l,0UO'on  the  furniture,  and  that  all  his  policies  were  for  his  own 
beneSt,  and  that  he  held  none  for  Mr.  Pendleton's  beneOt.  It  is  claimed  that 
this  statement  shows  that  Elliott  at  that  time  did  not  make  any  cliiim  to  the 
insurance  held  by  Pendleton,  but  I  do  not  think  any  such  inference  follows. 
Pendleton  waa  present  and  was  sworn  at  the  same  time,  and  the  examination 
was  being  made  for  the  purpose  of  adjusting  the  loss  under  Pendleton's  policy. 
The  statement  of  Mr.  Elliott  was  directed  to  the  policies  which  be  held,  and 
these  be  stated  he  held  tm  his  own  benefit. 
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Hr.  Johiuon  testifies  that  afterwards,  and  during  tbe  settlement  oC  the  loss, 
he  had  a  conrersation  with  Ui.  Pendleton,  In  which  he  toM  Mr.  Fendlebon 
that  the  money  should  be  applied  as  he  thought  upon  the  SUiott  mortgager 
the  payment  <hC  which  was  partly  seoured  by  tbat  policy.  Mr.  Johnson  says 
that  was  thesnbstanoe  of  his  part  ct  the  conversation;  that  he  might  not 
have  used  those  identical  words;  tbat  Mr  Pendleton  replied  be  thought  he 
should  so  apply  It.  This  wsa  the  substance  of  the  conversation.  Tbat  Mr. 
Pendleton  also  stated  that  he  had  other  claims  against  Mr.  laiiott.  This  item 
of  testimony  has  a  beuring  upon  tiie  right  of  the  company  to  be  sutno^iated 
to  the  mortgagee's  interest.  Mr.  Johascm  was  president  of  the  company 
when  the  application  wu  made,  and  it  already  appears  that  the  company  un- 
derstood that  the  insurance  waa  for  Mr.- Elliott's  benefit  JCr.  Johnson  waa 
secretary  of  the  company  when  adjusting  this  loss,  and  his  testimony  sbowa 
how  the  company  understood  tbe  matter;  that  the  mort^^  was  partly  se- 
cured by  that  policy.  Mr.  Pendleton  asserted  no  claim  tbat  it  was  not  bo  se- 
cured, but  saM  be  thought  he  should  so  apply  it.  The  money  was  paid  by  the 
insaraneeoompanyin  installments,  and  when  the  company  had  raised  between 
twelve  and  fifteen  hundred  dollars  It  desired  to  hand  it  over  to  Mr.  Pendleton 
as  partial  payment.  Mr.  Elliott  testifies  that  Mr.  Cummins  came  with  the 
money,  and  be  and  witness  went  and  hunted  Mr.  Pendleton  up.  Gummina 
asked  him  to  receive  tbe  money,  and  indorse  it  on  the  mortgage;  that  Pen- 
dleton said  that  he  could  not  use  that  amount  then,  aa'be  bad  no  place  to  use 
it  until  he  gut  the  whole  of  It;  that  he  said  when  we  got  the  whole  of  it  be 
would  indorse  it  on ;  that  tbe  money  was  then  paid  into  the  bank  for  Mr. 
Pendleton's  credit.  This  statement  is  denied  by  Mr.  Peudleton.  It  appears 
without  dispute  that  Mr.  Elliott  desired  to  rebuild  the  hotel.  He  sa^  be 
called  on  Mr.  Pendleton,  and  requested  him  to  loan  him  tbe  money  to  rebuild 
with,  and  he  told  him  that  be  could  not  let  him  have  it.  Mr.  Pendleton  tes- 
tifies that  Mr.  Elliott  asked  him  if  he  would  not  let  hfm  have  the  $2,000  in- 
surance money  to  assist  him  in  rebuilding,  and  be  told  him  be  could  not;  that 
he  told  him  if  he  would  reduce  the  mortgage  to  $3,000  he  would  extend  the 
lime  of  payment  of  tliat  amount  for  five  years,  or  a  portion  of  it;  that  is,  it 
was  all  to  be  paid  in  the  course  of  five  years;  and  upon  that  they  made  such 
an  agreement,  which  was  put  in  writing,  and.  as  be  understood  it,  was  re- 
corded; that  Mr.  Elliott  at  that  time  paid  him  $862.69,  being  the  balance  due 
upon  the  second  note,  which  had  matured  tbe  July  previous.  The  agreonent 
entered  into  at  that  time  was  as  follows: 

"  Whereas,  the  Exchange  Hotel,  in  the  village  of  Sturgis,  having  boen  de> 
stroyed  by  fire,  and  there  being  due  and  to  become  due  to  Edward  W.  Pendle- 
ton, upon  his  mortgage  upon  said  property  from  Edwin  W.  Elliott,  and  tbe 
said  property  being  Insufficient  to  secure  said  sum  of  $5,526.61,  tbe  amount 
now  remaining  unpaid  upon  said  mortgage,  the  said  Elliott  agrees  to  pay 
this  day  the  balance  due  upon  tbe  third  installmeut  of  said  mortgage,  riz.* 
$862.69,  and  to  rebuild  said  hotel  with  brick.  In  consideration  thereof  said 
Pendleton  agrees  to  loan  upon  said  property  to  said  Elliott  the  sum  of  $3,000 
of  the  unpaid  installment  of  said  mortgage,  and.  if  said  mortgage  should  be 
less  than  $3,000,  then  the  same  to  be  made  up  to  that  amount  in  money;  said 
loan  to  be  for  the  term  of  five  years,  with  annual  interest  at  ten  per  oent; 
Biiid  instaUraents  that  shall  not  be  due  when  this  agreement  sliall  be  consum- 
mated to  be  discounted  so  as  to  make  them  worth  ten  per  cent,  at  the  time  of 
such  loan.  Said  Elliott  agrees  to  proceed  to  build  said  hotel  within  six  months 


"State  qf  Michigan,  8t.  Joseph  County— »8. :  I,Xlcholas  Hill,  register  of 
deeds  iu  and  for  said  county,  do  hereby  certlfythat  I  have  compared  the  copy 
of  <  Copy  of  Contract  *  to  which  this  is  attached  with  the  record  of  tbe  orig- 
inal instrument,  which  said  original  Is  now  of  record  in  my  office,  and  find 


from  this  date. 

"Bated  AprU  7,  '76. 


E.  W,  Elliott. 
E.  W.  Pkndlston. 
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tbe  sanie  to  be  a  true  eopy  ot  such  recotd,  and  of  tlie  wbole  thereof.  Said 
ocqiy  of  contract  was  receiTed  for  record  on  the  nineteenth  day  of  Feb- 
ro8r7,  A.  D.  1878,  at  2  o'clock  p.  v.,  and  wad  recorded  In  YolBme  2  of  Mls- 
oellaneoua  Records,  on  pi^  226. 

**  Witness  my  hand  at  GentreTllIe.  in  said  county,  this  eleventh  day  of  July, 
A.  D.  1885.  [Seal.]  Nicholas  Hill,  Begister." 

At  the  time  this  agreement  was  made  the  Insurance  money  had  not  been 
received  by  Afr.  Pendleton.  He  afterwards  received  and  gave  receipt  therefor 
to  the  company  as  foUows:  **  April  25,  1876,  •1,435;  June  %  1876,  8165; 
July  11,  1876»  «160:  Angast  25,  1876,  «100;  February  10, 1877.  •160:  total, 
$2.020* — the  twenty  dollars  being  interest  on  the  deferred  payments." 

The  testimony  of  Mr.  Elliott  and  of  Mr.  Pendleton  conflicts  with  reference 
to  tbe  manner  in  which  the  mortgage  debt  was  to  be  reduced  to  $3,000,  as 
specifled  In  tbe  above  agreement  of  April  7,  1876.  Mr.  Elliott  says  that  the 
insurance  money  when  received  was  to  be  applied  upon  the  mortgage,  and 
tiiat,  if  by  such  application  the  mortgage  should  be  reduced  below  93,000,  he 
tfas  to  have  suffldent  money  from  Mr.  Pendleton  to  make  the  mortgage  up  to 
•3,000.  Mr.  Pendleton  says  tliat  the  insurance  money  was  not  to  be  applied* 
and  says  that  EUlott  was  to  reduce  the  mortgage  by  payment,  which  he  has 
never  done.  Both  agree  that  the  •862.69  was  paid  on  that  day,  and  it  ap- 
pears that  Mr.  Elliott  went  on  and  rebuilt  the  hotel  with  brick  as  specifled  in 
tbe  agreement.  I  think  Mr.  Elliott's  statement  concerning  the  way  the  mort- 
gage was  to  be  reduced  to  •S.OOO  is  the  corredi  version  of  the  affair.  It  is 
sui^rted  1^^  the  peculiar  language  of  the  Instrument.  The  moiigage  was  to 
be  oontin  ued  on  the  premlsee,  "  and  if  said  mortgage  should  be  less  than  three 
thousand  dollars,  then  the  same  to  be  made  up  to  that  amount  in  money.** 
The  words  would  be  meaningless  unless  there  was  some  amount  to  be  appUed 
on  tlie  mortoage  which  In  the  contemplation  of  the  parties  might  reduce  it 
below  •3,000.  If  Elliott  was  to  pay  so  as  to  reduce  it  to  $3,00U,  such  lan- 
guage would  have  been  unnecessary.  Pendleton  makes  no  satisfactory  ex- 
planatlon  of  this  clause  of  the  contract,  and  my  conclusion  is  that  it  referred 
to  the  insnrance  money,  and  If  it  did  it  also  follows  that  the  parties  under- 
stood from  the  beginning,  taken  in  connection  with  the  fact  of  the  indorse- 
ment upon  the  application,  and  the  payment  by  EUlott  of  part  at  least  of  the 
assessments,  and  tbe  manifest  understanding  oX.  the  insurance  company,  that 
the  insnrance  was  tm  Mr.  Elliott's  benefit. 

After  tbe  hotel  was  rebuilt,  and  on  the  thirteenth  of  April,  1878,  Elliott 
convoyed  the  premises  in  question  to  Charles  B.  Buck,  one  of  the  defendants. 
Mr.  Buck  testifies  that,  previous  to  his  purchase,  Mr.  Pendleton.  Mr.  Elliott. 
Benjamin  Buck,  and  himself  met  in  the  office  of  Mr.  Flanders,  to  see  what 
was  going  to  Mr.  Pendleton, — to  see  what  there  was  going  to  him, — so  they 
coQld  tell  how  much  the  balance  was  that  Mr.  Elliott  owed  him.  Mr.  Pen- 
dleton had  his  papers  there,  and  Mr.  Flanders  and  Mr.  Pendleton  both  figured 
the  mortgage,  and  made  the  balance  coming  to  Mr.  Pendleton,  as  near  as  he 
could  remember,  about  $3,200.  He  states  there  was  no  controversy  at  that 
time  between  the  parties  as  to  the  amount  due  on  the  mortgage.  The  deed  he 
received  from  Elliott  contained  the  usual  covenants  of  warranty,  and  It  cov- 
enants against  incumbrances,  except  mortgages  of  $8,000.  These  he  aays  were 
the  mortgage  to  Pendleton  for  83,000,  one  t^  Buck  of  $4,000,  and  one  to  Wait 
of  $1,000.  Benjamin  Buck  corroborates  G.  B.  Buck  as  to  the  meeting  in 
Flanders*  office;  says  he  can't  recollect  the  exact  amount  they  found  due  on 
the  mortgage,  but  it  was  about  $3,000.  He  is  also  corroborated  by  Mr.  Elli- 
ott. Charles  B.  Buck  purchased  the  property  subject  to  Mr.  Pendleton's 
mortgage,  and  afterwards  made  payments  to  Mr.  Pendleton  thereon  as  fol- 
lows: November  4, 1878*,  $300;  April  26,  1879,  $700;  September  20,  1879, 
theamountof  a  boud  bill.l^;  and  on  December  14.1881.  he  tendered  to  Mr. 
Pendleton  $2,778,  which  he  claims  was  the  balance  dae  Mr.  J^ndleton  upon 

Digitized  by  Google 


102  KORTHWESTEBN  BEPOBTEB.  [Hlch. 

the  mortgage.  Mr.  Pendleton  received  the  money  tendwed,  bat  Insisted  that 
it  did  not  pay  the  mortgage  in  full,  and  afterwards  filed  thia  bill  to  foreclose 
the  mortgage  for  the  balance  Vhich  he  claims  to  be  due  him  thereon.  It  is 
conceded  by  the  parties  that  if  the  insurance  money  was  applied  towards  the 
payment  of  the  mortgage  debt  the  money  tendered  was  sufficient  to  extlnguisli 
the  mortgage. 

The  conclusion  at  which  I  have  arrived  is,  after  duly  considering  all  the 
testimony,  that  the  insurance  of  Mr.  Pendleton's  mortgage  interest  was  tor 
the  benefit  of  the  mortgagor,  and  was  effected  with  the  understanding  that 
the  mortgagor  should  pay  the  assessments  therefor,  and  was  liable  to  the 
mortgHgee  for  the  assessments  be  has  paid  therefor.  Starting  from  the  mem- 
orandum indorsed  upon  the  application,  and  following  down  through  the 
whole  course  of  the  dealings  between  these  parties,  their  actions  are  consist- 
ent with  this  fact,  and  Inconsistent  with  the  fact  that  the  insurance  was  ob- 
tained by  Mr.  Pendleton  for  his  sole  and  exclusive  benefit.  This  conclusion 
reached,  the  question  whether  the  tender  was  properly  made  or  not  is  of  no 
consequence.  The  payment  made  discharged  the  lien  of  the  mortgage,  and  It 
only  remains  for  Mr.  Pendleton  to  execute  the  formal  discharge. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

MoBSB  and  Sherwood,  JJ.,  concurred. 


HAltT  fl.  FiRZLAFF. 
(Supreme  Ontrt  of  Hichigaji.   Soveoiher  10,  1887.) 

1.  OOBTBAOIB — CoHBTBUCTtOH. 

lu  an  action  to  recover  for  ezpenaee,  and  for  money  paid  apoo  a  Joint  contract 
for  the  pnrcbaae  of  Und,  it  appeared  that  plaintiff,  who  was  a  real-estate  dealer, 
first  negotiated  the  sale  to  defendant  alone,  and,  after  the  first  payment,  took  a 
one-half  interest,  bat  the  evidence  was  conflicthig  as  to  the  exact  nature  of  the  con- 
tract. PlaintifT  claimed  to  have  been  to  considerable  expense  in  negotiating  the 
sale,  and  looking  after  the  land,  and  testified :  "  I  was  to  pay  one-balj;  and  be  was 
to  pay  one-half.  The  condition  of  niy  making  one-hali  of  these  paymenta  was 
that  he  should  reimburse  tiie  for  one-half  of  my  expenses."  The  court,  In  stating 
to  the  jury  the  plaintiff's  version  of  the  contract,  said:  "  Mr.  Ftrzlaff  was  to  buy  the 
lands,  ana  pay  (3,000  down  upon  tliem,  and  afterwards,  if  it  became  neoesBary,  Mr. 
Hart  and  Mr.  FinlafT  wonld  pay  the  balance  of  the  parchase  money  equally,  and 
if  tbey  sold  at  an  advance  they  would  divide  the  profits;  and,  if  the  land  was  after- 
wards sold  at  a  profit,  then  Mr.  Firzlaff  was  to  have  the  $3,<XI0  he  bad  paid,  with 
Interest  at  seven  per  cent,  taken  oat,  and  the  balance  divided  between  the  parties." 
Plaintiff  excepted  to  the  charge  on  the  ground  that  the  condition  upon  which  plain- 
tiff was  to  ftimish  any  money  at  all,  as  he  stated  the  contract,  was  not  givoi  to  tba 
jury.   Seld,  that  the  exception  was  well  taken. 

2.  Same— Bbeaoh— Abandonhbht. 

In  an  action  to  recover  for  expenaea,  and  for  mon^y  paJd  on  a  Joint  contract  for 
the  purchase  of  land,  the  claim  for  expenses  was  submitted  to  Uiree  arhitratora. 
who  awarded  the  plain  tiff  |203. 21.  In  chaining  the  jury  the  conrt,  referring  to  this 
award,  said.  "Ifthen  Mr.  Firzlaff  refused  to  pay  those  expenses,  that  would  be  a 
breach  of  the  conbvct,  and  Mr.  Hart  would  have  a  right  to  abandon  the  oontrMSt, 
and  reoovw  hia  money  back.  If,  upon  the  other  hand,  notwithstanding  the  fact 
that  there  was  an  award  made,  if  he  rehued  to  carry  out  the  contract,  there  could 
be  no  recovery  iu  this  suit  at  all.  De/eTtdai^a  Oatmael.  He  could  abandon  the 
award  as  well  aa  the  contract?  The  Court.  Yes,  air."  Seld,  that  the  inatrncttoa 
was  misleading  and  erroneous. 

Error  to  eircnit  court,  Manistee  county;  J.  Btron  Judkins,  Judge. 
Ramadell  dk  Senedtot,  for  plaintiff  and  appellant.   A.  J.  Dovellt  for  appel- 
lee. 

Shekwood,  J.  The  plaintiff  in  this  case  is  a  dealer  in  real  estate,  and  re- 
sides at  Manistee,  and  has  a  set  of  abstract  books  showing  the  titles  to  lands 
in  Manistee  county.    He  is  a  dealer  in  pine  lands,  and  for  several  yean  has 
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been  accustomed  to  procure  examination  of  pjne  timber,  and  in  1877and  since 
tben  has  had  men  In  the  woods  to  make  such  examinations.  The  defendant 
is  a  faotel  keeper,  and  lives  In  Manistee,  where  he  has  resided  many  years.  In 
the  BpriT^f  of  1882,  the  plaintiff  claims,  after  he  had  looked  op  the  land  an^ 
eetinutted  the  timber  thereon,  he  ne^tiated  a  contract  with  the  Jackson, 
Idmsing  ft  Saginaw  Railnnd  Company  in  behalf  of  the  d^endant,  for  the 
parchase  of  1,%6.24  acres  of  land,  lying  in  the  counties  of  Ogemaw  and  Bos- 
common,  and  secnred  the  execution  of  a  written  contract  to  the  defendant 
therefor.  The  terms  of  the  contrart  were  that  the  defendant  agreed  to  pay 
for  the  land  <39,000;  03,000  at  the  date  of  the  contract,  and  the  balance  in  five 
installments,  extending  through  a  period  of  four  years.  Theplidntiff  further 
claims  that  he  loidEed  up  said  lands,  and  estimated  the  timber  thereon,  and  ne- 
gotiated the  contract  in  behalf  of  the  defendant,  for  their  purchase,  under  the 
following  agreempnt  with  thedefendant:  That  in  consideration  of  these  things, 
and  the  plaiiitifi*s  efforts  to  sell  said  lands,  the  defendant  agreed  to  fnrnish 
the  money  to  make  the  payment  of  the  lands  which  were  to  be  sold  as  soon  as 
pnrcbasers  could  be  found;  and  when  the  sales  were  made  the  defendant  was 
to  receive  back  the  money  he  had  paid  on  the  contract,  with  interest,  and  the 
pn^ts  made  in  the  transaction  were  to  be  equally  divided  between  them .  Un- 
der this  arrangement  the  defendant  paid  the  first  $3,000,  and,  when  the  next 
payment  became  due,  the  f^reement  was  modified  between  the  pitrties,  as  fol- 
lows: It  was  then  forced  that  tliey  should  jointly  own  the  land,  and  jointly 
raise  the  money  at  the  bank  to  make  the  payments  upon  the  contract;  that 
defendant  should  pay  the  plaintiff  one-half  bis  expenses  incurred  in  the  enter- 
prise, and,  after  such  expenses  were  paid,  the  profits  on  Bales  of  the  land  were 
to  be  equally  divided  as  before. 

Plaintiff  further  claims  that  he  invested  large  sums  of  money  in  expenses 
both  before  and  after  the  modification  of  his  agreement  with  defendant,  and 
paid  large  sums  upon  the  modified  agreement;  but  that  defendant  made  de- 
fault, and  on  or  about  August  13,  1U84,  refused  to  allow  or  pay  one-half  the 
plfUntiff's  expenses;  and  tliat  about  December  6, 1885,  he  notltibd  the  plaintiff 
that  he  would  not  recognize  him  as  having  any  interest  or  right  in  the  con- 
tra^ and  refused  to  give  him  a  one-half  Interest  therein.  The  plaintiff,  ufter 
such  notification,  brought  this  suit  against  the  defendant  in  the  Manistee  cir- 
cuit, claiming  for  the  expenses  he  had  paid  in  the  premises,  and  the  moneys 
he  had  advanced  upon  the  contract,  under  the  agreement  with  the  defendant. 
The  defendant  pleaded  the  r^eaeral  issue-  A  trial  of  the  cause  was  had,  and 
the  defendant  prevailed.    The  plaintiff  brings  error. 

Thedefendant,  upon  the  trial,  did  notconcede  the  agreement  made  between 
the  parties,  as  stated  by  the  plaintiff,  but  testified  that  he  was  induced  by  the 
plaintiff  to  make  the  investment  be  did  in  the  lands  upon  the  former's  rep- 
resentations that  the  pui-chase  was  a  good  one  for  speculation;  that  the  land 
would  sell  within  30  or  60  days  at  a  large  profit;  that,  in  the  arrangement  he 
made  with  the  plaintiff,  he  guarantied  that  the  land  wonld  sell  at  a  large  profit 
before  it  became  necessary  to  make  the  second  payment;  and  that,  if  it  be- 
came necessary  to  make  more  payments  than  the  first,  he  would  furnish  half 
tlie  money;  and  that  they  were  to  share  equally  in  the  profits  made. 

It  appears  from  the  testimony  that  the  second  payment  became  due  in  Au- 
gust. 1882,  and,  anticipating  the  third  payment,  the  parties  obtained  a  loan 
at  the  bank  on  their  joint  note  of  96,907.50;  that  on  December  26.  1882,  the 
plaintiff  made  sale  of  one  section  of  the  land  for  the  sum  of  $12,000;  that  each 
received  from  this  sale,  after  paying  for  the  land  sold  and  a  few  expenses,  a 
profit  of  8547.84^  The  testimony  further  shows  that  the  efforts  of  the  parties 
to  sell  the  remaining  lands  were  unavailing,  and  that  on  the  twenty-eighth 
of  April,  1883,  they  paid  the  interest  on  the  contract,  to  the  amount  of  $1,- 
871.^,  each  party  paying  his  half  of  the  same;  and  that  this  was  the  last  pay- 
ment made  by  either  party  npon  the  contract.  At  this  time  it  would  appear 
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each  party  had  tnvested  equally  in  the  property,  except  that  Hart  had  not  been 
reimbursed  for  hia  costH  incurred.  At  this  time  the  parties  sliU  owed  at  the 
bank  on  their  note  97,911.21. 

The  plaintiff  presented  to  the  defendant  a  bill  of  his  expenses,  under  the 
Agreement  between  them,  as  he  claimed  it,  of  6557.21,  of  which  he  requested 
the  defendant  to  pay  half.  Over  tins  claim  a  difficulty  arose  between  the 
parties,  which  they  submitted  to  three  arbitrators,  who  found  thnt  the  defend- 
ant should  pay  the  plaintiff  S203.21.  The  plaintiff  then  paid  to  the  tiank  his 
half  of  the  note,  less  the  sum  awarded  for  the  defendant  to  be  p;iid  to  him. 
The  defendant  paid  his  half  of  the  note,  but  refused  to  pay  the  amount  of  the 
awai'd.  which,  with  interest,  the  plaintiff  afterwards,  on  the  sixteenth  day  of 
October,  paid,  and  at  the  same  time  told  the  cashier  of  the  bank  to  tell  the  de- 
fendant "tliat  I  wash  my  hands  of  it;  that  he  could  run  the  thing  after  this; 
that  I  had  run  it  for  tt.ree  years,  and  put  in  all  expenses,  and  that  he  migiit 
put  in  the  expenses  hereafter  as  long  as  he  would  not  pay  what  the  board  of 
arbitrators  decided  heshouldpay."  Afterthis  the  plaintiff  told  several  parties 
he  had  dropped  out  of  the  contract.  The  defendant  then  offered  the  property 
for  sale  to  several  parties,  but  did  not  sell  to  them,  and  gave  testimony  tend- 
ing to  prove  that  he  went  to  Hart,  and  protested  against  his  giving  up  the 
agreement;  but  that  Hart  insisted  he  would  have  nothing  more  to  do  with  it, 
but  said  he  would  assist  the  defendant  what  he  could  in  making  sale  of  the 
property.  In  Kovember  some  parties  applied  to  Hart  for  the  purchase  of  the 
land,  and  asked  a  refusal  of  it  for  80  days.  Hart  carried  the  proposal  to  the 
defendant,  who  directed  him  to  give  the  refusal.  The  defendant's  terms  were 
Anally  accepted,  and  the  defendant  transferred  the  contract  he  held  for  the 
lands  to  the  purchaser  fur  030,000,  on  the  first  day  of  December,  1885.  The 
defendant  received  upon  this  sale,  after  deducting  the  amount  due  the  rail  road 
company,  from  the  purchase  money,  $3,799.18.  The  testimony  further  shows 
that  the  plaintiff  paid  for  expenses,  and  on  the  parties'  note  at  the  bank 
299.07,  and  received  in  profits  9547.84. 

The  plaintiff  claims  that  when  the  d^endant  refused  to  pay  the  expenses 
found  by  the  arbitrators  due  hiin  he  became  released  from  his  agreement  with 
the  defendant,  and  was  entitled  to  recover  back  the  money  he  had  expended; 
or,  if  his  subsequent  negotiation  of  the  sale  of  the  property  should  be  con- 
sidered  a  waiver  of  the  default  made  bj  the  defendant,  then  the  plaintiff  should 
recover  the  amount  of  his  award,  and  one*ha]f  of  what  was  paid  to  Hansen 
on  the  last  sale,  both  sums  amounting  to  $2,103.50.  The  derendant  claims 
that  under  the  agreement  he  made  with  Hart,  notwithstanding  Hart  may  have 
put  more  money  in  the  venture  than  himself,  upon  the  sale  of  the  property  the 
defendant  is  entitled  to  take  out  all  of  his  investment  before  any  division,  and 
is  to  give  Hart  half  the  profits,  and,  there  being  no  profits,  be  owes  the  plain- 
tiff nothing.  He  also  testiQes  that  his  loss  is  ;S2,714.42.  It  was  under  these 
several  claims  the  cause  was  tried  and  submitted  to  the  jury. 

On  the  trial  the  de*endant's  counsel  was  allowed  to  show  that  the  defend- 
ant, after  he  claims  tlie  plaintiff  gave  up  his  agreement  with  defendant,  went 
to  Mr.  Banieft,  the  railroad  company's  agent,  and  offered  to  give  up  the  con- 
tract, and  pay  something  in  addition  to  what  lie  h:id  paid  if  the  company 
would  cancel  his  contract.  This  was  objected  to  as  irrelevant  and  immaterial. 
In  view  of  the  claims  submitted  to  the  jury,  I  tliink  the  evidence  was  proper. 
It  did  no  more  than  ahow  the  efforts  made  by  the  defendant  to  dispose  of  the 
property.  The  plaintiff  makes  claim  fur  a  portion  of  its  proceeds  on  final  dis- 
position. Under  the  theory  of  the  defendant,  and  the  claims  made  by  the 
plaintiff,  the  other  testimony  objected  to  and  admitted  was  properly  received 
in  evidence.  Counsel  for  plaintiff  assigns  error  on  the  statement  by  the  court 
to  the  jury  of  the  plaintiff's  version  of  the  contract  between  the  parties  as  given 
by  the  plaintiff  when  upon  ttie  stand.  In  the  charge  the  court  said:  "  Mr. 
firzlafl  was  to  buy  the  lands,  and  pay  $3,000  down  upon  them,  and  after- 
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wards,  if  it  became  necessary.  Mr.  Hart  and  Mr.  Firzlafl  would  pay  the  bal- 
ance of  the  purchase  money  equally,  and  if  they  sold  at  an  advance  they  would 
divide  the  profits;  and  if  the  land  was  afterwards  sold  at  a  profit,  then 
Mr.  Firzlafl  was  to  have  the  $3,000  he  had  paid,  with  Interest  at  seven  per 
cpnt.  taken  out,  and  the  balance  divided  between  the  parties."  In  relation 
to  the  plaintiff's  advancing  any  money  upon  the  contract  the  plaintiff  testi- 
fied: "I  was  to  pay  one-lulf  and  he  was  to  pay  one-half.  Tlie  condition  of 
my  making  one-half  of  these  payments,  and  taking  an  interest  with  him, 
was  that  he  should  reimburse  me  for  one-half  my  expenses." 

It  will  be  noticed  that  the  condition  upon  which  the  plaintiff  was  to  fur- 
nish any  money  at  all,  as  he  states  the  contract,  was  not  given  to  the  jury. 
Tbis  was  a  hurtful  omission  in  stating  the  contract  as  the  plaintiff  claimed 
it.  If  the  defendant  refused  to  pay  one>half  tlie  expenses,  the  plaintiff,  was, 
nnder  the  plaintiff's  statement  of  the  agreement*  under  no  obligation  to 
make  any  advances  upon  the  contmet.  The  «iTOr  upon  this  Bubjeot  Is  well 
assigned. 

Counsel  for  plaintiff  excepted  to  that  portion  of  the  charge  reading  as  fol- 
lows: Referring  to  the  expenses  that  had  been  awarded  to  the  plaintiff  by 
the  arbitrators,  the  court  said:  "If,  then,  Mr.  Firzlaff  refused  to  pay  tliose 
expenses,  that  would  be  a  breach  of  the  contract,  and  Mr  Hart  would  have 
a  right  to  abandon  the  contract,  and  recover  his  money  tnck.  Mr.  Dovel.  If 
be  did  it  on  that  acoountf  The  Court.  Yes,  sir.  If,  upon  the  other  hand, 
notwithstanding  the  £act  that  there  was  an  award  made,  ii  he  refused  to  carry 
out  the  contract,  and  abandoned  the  whole  contract,  therecould  l>e  no  recovery 
in  this  suit  at  all.  Mr.Dovel.  He  could  abandon  the  award  as  well  as  the  con- 
tract? The  Court.  Yes,  sir."  While  from  this  passage  it  may  be  a  little 
difficult  to  say  just  what  the  court  intended  the  Jury  should  understand,  still 
I  think  the  language  is  misleading,  and  must  be  regarded  as  prejudicial  to  the 
rights  of  the  plaintiff,  and  erroneous. 

I  find  nothing  in  the  record  in  the  testimony  of  the  defendant  warranting 
the  following  statement  made  by  the  court  In  the  charge  to  the  jury,  viz.: 
"Mr.  Firzlaff,  on  the  other  hand,  claimed  that  he  never  broke  his  engagement 
at  all.  He  admits  making  the  contract  very  much  as  claimed  by  plaintiff,  but 
claims  that  Mr.  Hart  refused  to  carry  it  out,  refused  to  make  payments,  al- 
though he  wasui^ed  by  Firzlaff  to  do  so."  The  exception  to  this  charge  was 
well  taken.  It  appears  from  the  record  that  neither  party  made  payments 
upon  the  contract  after  August  26. 1888,  nor  does  It  appear  that  the  plaintiff 
was  asked  by  the  defendant  to  make  any. 

For  the  enor  stated  the  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Chauplin,  J.   I  agree  in  a  reversal  of  the  judgment. 

Morse,  J.  I  do  not  think  this  case  was  presented  to  the  jury  upon  the  right 
basis  as  to  the  respective  rights  or  claims  of  the  parties,  and  therefore  concur 
in  a  reversal  of  the  judgment.  If  the  plaintiff's  testimony  was  to  be  twlieved, 
the  last  and  final  arrangement  was  that  each  should  pay  for  one;half  of  the 
land,  and  share  equally  in  the  profits,  if  any.  Tlie  defendant  was  to  pay  him 
one>half  of  the  expenses  already  incurred  In  and  about  the  looking  up  and  pur- 
chase of  the  land,  and  in  trying  to  sell  it.  The  defendant  was  to  receive  out 
of  the  proceeds  of  the  sale  of  the  land  the  S3>000,  with  interest,  that  he  had 
paid  when  the  contract  for  the  lands  was  executed.  There  is  no  doubt  but, 
after  the  refusal  of  fchedefendanttopay  tbeawardof  thearbitrators.theplain- 
tiflannounced  his  intention  of  throwing  up  and  abandoning  the  contract,  and 
refused  for  a  time  to  do  anything  mixre  about  it.  If.  as  he  claims,  he  after- 
wards waived  this  abandonment,  and  with  tiie  consent  or  acquiescence  of  the 
defendant,  entered  into  n^tiations,  and  helped  sell  the  land,  he  would  be  en- 
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titled  to  one-halt  of  the  proceeds  of  tbe  sale,  and  one-half  of  Uie  expenses  in- 
corred  by  him.  If  there  was  a  loss  upon  the  venture,  be  would  be  entitled 
to  what  he  had  paid  in  upon  the  contract,  and  the  expenses  as  above  stated, 
less  one-balf  of  the  loss,  which  he  must  share  with  defendant.  I  can  find  no 
law  from  the  facts  of  tbe  case,  as  stated  bj  himself,  that  would  authorize  blm 
to  recover  back  from  the  defendant  what  he  had  paid  upon  the  contract,  with- 
out regard  to  tbe  question  of  losses  upon  the  same.  According  to  his  own 
stateoient  after  the  sale  to  Sailing  and  Hansen,  and  before  they  had  settled 
for  the  purchase,  he  only  asked  to  be  pfud  one-half  of  tbe  amount  received 
over  and  above  tlie  amount  going  to  the  railroad  company.  This  is  all  he  was 
entitled  to  under  his  own  evidence.  In  regard  to  the  statement  of  facts  made 
by  the  court  to  the  jury,  I  think  it  was  the  duty  of  tbe  plaintiff's  attorneys  to 
correct  the  court,  at  the  time,  if  he  made  any  mistake  in  the  statement  of  the 
plaintiff's  claim  as  to  the  terms  of  tbe  agreement  between  tbe  paities.  If  this 
bad  been  done,  and  the  court  bad  not  made  the  correction  when  suggested,  it 
would  have  been  error.  But  when  tbe  court  made  the  statement  that  tbe  de- 
fendant claimed  ttiat  Mr.  Hart  "refused  to  make  payments,  although  he  was 
urged  by  Fiizlaff  to  do  so, "  plaintiff's  counsel  were  not  called  upon  to  inter- 
fere. I  also  find,  with  my  Brother  Soebwood,  no  warrant  in  tbe  record  for 
this  statement.  I  also  think  that  portion  of  tbe  charge  wherein  the  court  in- 
stnicted  the  jury  tliat  plaintiff  could  abandon  tbe  award,  as  wellas  the  contract, 
as  misleading  and  prejudicial  to  the  plaintiff's  case.  There  was  no  evidence 
anywhere  tending  to  showthattheplaintiff  ever  abandoned  theaward.  If  the 
agreement  was  as  he  claimed,  be  bad  the  right  to  abandon  the  contract  when 
Firzlaff  refused  to  pay  his  share  of  the  expenses.  And  the  whole  testimony 
shows  that  his  sole  reason  for  stating  that  be  would  have  nothing  more  to 
do  with  tlie  contract  was  on  account  of  the  refusal  of  Firzlafl  to  pay  tbe 
amount  of  the  award.  Firzlaff  admits  that  he  refused  to  pay  tbe  award  after 
he  had  agreeil  tu  submit  the  matter  to  the  arbitrators.  But  beclaims  that  he 
never  agreed  at  any  time  to  pay  these  expenses,  but  refused  to  do  so,  and  that 
such  payment  upon  his  part  was  no  part  of  the  first  or  any  subsequent  agree- 
ment as  to  the  purchase  of  tbe  lands,  and  that  he  told  the  arbitrators  as  soon 
as  they  announced  their  decision  that  be  would  not  pay  it,  as  they  had  notdone 
rigtit.  If  Firzhiff  never  agreed  as  a  part  of  bis  contract  to  pay  one-half  of 
Hart's  expenses,  bis  refusal  afterwards  to  abide  by  tbe  award  would  not  ju»- 
tify  Hart  in  abandoning  the  contract.  The  case  then  should  have  been  sub- 
mitted to  tbe  jury  upon  the  plaintiff's  theory,  as  legitimately  drawn  from  his 
own  testimony,  that,  if  his  story  of  the  transaction  was  true,  be  was  entitled 
to  recover  such  sum  as  would  give  him  one-balf  of  the  profits  of  the  venture, 
if  any,  or,  if  there  were  no  prolits,  such  sum  as  would  leave  him  loserof  only 
half  of  tbe  entire  loss  upon  the  contract,  and  reimburse  him  for  one-half  of 
his  expenses.  Upon  the  defendant's  theory,  if  the  jury  believed  that  Fitzlafit 
never  agreed  to  pay  these  expenses,  aud  that  Hart  abandoned  the  contract,  the 
plaintiff  could  not  recover  anything, 

Blatjcb.  «.  Grafhan. 

[Suprmu  Ootoi  of  ilichiffan.   Koveraber  10, 1887.) 

1.  MAsna  AKD  Sbbvakt— Nbouobkob  or  SnpsntOB— Khowlbdqb  of  Muicb. 

Plaintiff,  a  csrpenter  employed  on  a  building  by  defendant,  was  sent  by  one  S,, 
who  had  been  placed  in  full  control  of  the  building  by  defendant  upon  some  slaira 
from  which  S.  had  removed  the  cleat  which  kept  theru  A-oiu  Blipping.  There  was 
erideuce  that  defendant  knew  8.  wsscareless,  and  tliat  be  bad  been  careless  In  o^er 
work  about  the  building,  ifeld,  that  an  fustraotion,  that  if  the  accident  waacaused 
by  the  negligence  of  S.,  and  defendant  knew  3.  was  a  careless  workman  in  the  place 
where  he  put  him,  and  S.  was  in  fact  careless,  then  defendant  was  liable  irplaintiiT 
was  In  ezerdse  of  dae  care  and  in  ignorance  that  8.  was  careless,  and  had  removed 
the  oleat,  was  not  erroneous. 
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3:  fiun— ALtn  Sao— Woikkah  iit  Cuamk  or  Builihiis. 

Vfaere  defendant  gave  an  employe  fVill  control  of  a  balldfng  and  the  men  em- 
ployed thereon,  that  he  stood  In  the  shoes  of  hli  piindpal,  the  defendant, 
and  bis  n^Hgmce  was  that  of  the  defendant.' 

Sl  Appul— Plkadikq  ahd  Psoor— Yabiarci  Waiveo. 

In  a  suit  for  damages  for  injuries  from  a  fall,  iilaintiff  alleged  in  his  declaration 
that  the  n^Iect  vbicb  caused  the  injury  was  with  the  knowledge  aud  in  the  prcs* 
enoe  of  defendant,  while  tba  testimony  showed  he  was  absent,  and  knew  notuing 
about  f  L  Seld  that  as  there  was  no  claim  of  a  variance  at  the  trial,  dot  in  the  as- 
Blgument  of  eiTon,  it  cannot  be  raised  on  appeal. 

to  (drcait  court*  Gfaarierotx  ooanty;  J.  6.  "Ramsoell,  Judg& 
Vruichtfutnk  A  Orier,  for  plalntifl.   Pailthorp  A  Oeorffe  and  Taggart, 
WeiUott    Qanson^  for  defendant. 

MoRSR,  J.  This  action  was  brought  by  the  plaintiff  to  recover  damages 
for  an  injury  resulting  from  a  fall  while  he  was  employed  as  a  carpenter  about 
the  construction  of  a  hotel,  which  thedefendant  was  building  at  Bay  Springs, 
in  Charlevoix  county.  The  theory  of  the  plsJntiff  upon  the  trial  was  that  the 
Injury  was  occasioned,  without  fault  on  his  part,  through  the  negligence  of 
one  Charles  Sizer,  who  had  the  whole  charge  and  management  of  the  work 
and  the  workmen  employed  In  the  building  of  the  hotel,  and  that  the  defendant 
was  liable  forthe  result  of  Sizer's  negligence,  because  he  knew  that  Stzer  was 
careless  and  negligent,  and  kept  him  in  his  employ  and  in  charge  of  the  work 
after  such  knowledge  of  bis  incompetency  by  reason  of  such  carelessness  and 
negligence;  and  also  because  Slzer  being  employed  by  the  defendant  to  take 
the  whole  charge  of  the  erection  of  the  building,  and  exercising  full  control 
over  it  in  the  place  and  stead  of  defendant,  his  negligence  was  tbe  negligence 
of  the  defendant,  even  if  thu  defendanfthad  no  knowledge  that  Sizer  was  lu- 
com|>etent  or  careless. 

There  seems  to  be  no  dispnte  about  the  reason  of  the  accident.  A  tempo- 
rary staircase  had  been  erected  connecting  the  second  and  third  storios  of  the 
hobsl.  This  stairway  was  kept  from  sliding  or  slipping  by  a  cleat  at  the  bot- 
tom. In  putting  in  the  permanent  stairway  it  became  necessary  to  remove 
this  cleat  Sizer  removed  it  without  the  knowledge  of  the  plaintifT.  After 
its  removal  he  ordered  plaintiff  to  go  up  the  temporary  stall's  to  work  about 
the  permanent  stairway.  When  near  the  top  the  stairs  gave  w:iy  on  account 
of  the  removal  of  the  supporting  cleat,  and  the  plaintiff  was  precipitated  into 
the  basement  below,  severely  injuring  him.  He  recovered  a  judgment  for 
S1,000.  It  is  claimed  by  the  couusel  for  the  defendant  that  the  proofs  in  the 
case  were  at  variance  witli  the  declaration.  That  the  declaration  avers  that 
the  removal  of  this  cleat  was  with  the  knowledge  and  consent  of  the  defend- 
ant, who  was  present,  while  the  evidence  shows  that  Chapman  w,is  absent 
and  knew  nothing  about  it.  It  appears  however  from  the  record  that  no  claim 
of  this  kind  was  made  upon  the  trial,  nor  is  there  any  assigument  of  errors 
that  covers  it.  It  cannot  now  be  raised  here  for  tlie  flrat  time.  The  other  er- 
rors assigned  relate  to  the  charge  of  the  court. 

We  think  that  the  court  very  fairly  and  properly  instructed  the  jury  as  to 
the  law  of  the  case.  Every  request  of  the  defendant's  counsel  was  given  in 
tbe  exact  language  of  the  counsel,  and  without  modification.  The  court  in- 
structed the  jury  in  substance  that  if  Sizer  was  employed  by  the  defendant  to 
ti^e  the  whole  charge  of  the  erection  and  construction  of  the  hotel,  and  exer- 
cised full  control  over  it,  in  ttw  phu»  of  the  defendant,  then  the  negligence  of 

'To  constitate  one  Tlce-principal  or  snperior  servant,  the  master  must  have  commit- 
ted to  htm  tbe  virtual  and  siibtUntial  control  of  tbe  business,  and  the  power  to  do  all 
arte  necosary  to  Its  oonduot.  WiUis  v.  Railroad  &  Nav.  Co.,  (Or.)  4  Fac  Kep.  121. 
Where  a  maater  delcsates  duties^  which  tbe  law  imposes  upon  him,  to  an  agent,  the 
igent,  whatavttT  his  rank,  acts  aa  the  maata  in  performing  these  dntiea.  Copper  v.  Bail- 
nad  C(>.,  (Ind.)  3  M.  B.  Bep.  748.  Boo  note  to  Id. 
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Sizer  would  be  the  negligence  of  the  defendint,  who  would  be  liable  for  such 
negligence,  no  matter  whether  he  knew  Sizer  was  incompetent  or  careless  or 
not;  and  also,  that  If  the  Injury  was  occasioned  by  the  negligence  of  Sizer» 
tlie  defendant  would  be  liable  for  the  same  if  he  knew  Sizer  to  be  incompetent 
iind  careless,  and  Sizer  was  in  fact  a  careless  and  negligent  workman  in  the 
place  where  the  defendant  had  put  him:  provided,  however,  in  either  case, 
that  the  plaintiff  himself  was  not  In  fault,  for  the  plaintiff  must  also  show 
that  he  was  ignorant  of  these  faults  in  Sizer,  and  ignorant  of  the  remorol  of 
the  cleat,  and  ttiat  he  exercised  all  the  care  and  caution  that  b  competent* 
workman  in  his  calling  woald  have  exercised  under  like  circumatances*  and 
that  if  the  plaintiff,  in  going  upon  the  stairs  to  work,  when  he  was  ordered  to 
do  so  bj  Sizer,  without  first  examining  them  to  determine  their  safet;^,  did 
not  thereby  exercise  the  care  and  caution  which  common  prudence  would  re- 
quire of  one  in  Ids  calling,  he  could  not  recover,  notwitlistanding  the  negli- 
gence of  Sizer. 

It  is  contended  here  that  there  was  no  evidence  tending  to  show  that  Ctiap- 
man  Iiad  any  knowledge  that  Sizer  was  careless  or  negligent  in  his  work  as 
foreman,  or  that  in  ttxA  Sizer  was  so  careless  or  negligent.  There  was  evi- 
dence tending  to  show  not  only  that  Sizer  was  careless  in  removing  this  cleat, 
and  then  sending  the  plaintiff  upon  the  stairway,  but  that  he  was  careless  in 
other  i-espects  as  to  the  fastenings  of  braces  and  other  supports  upon  which 
the  workmen  must  rest  in  tlie  process  of  the  work  upon  this  building.  There 
was  also  testimonv  that  Chapman  said  after  the  accident  that  he  knew  Sizer 
was  careless  aad  ''expected  he  would  kill  somebody,**  and  that  he  "was  the 
man  who  built  the  grand-stand  at  Adrian.**  This  testimony  was  not  denied 
by  the  defendant,  as  appears  from  thy^cord.  It  is  also  Insisted  that  because 
the  foreman,  Sizer,  worked  himself  aBout  the  buildimg,  the  s<ime  as  the  other 
carpeut«8,  and  at  times  with  them,  he  was  a  fellow-servant  of  the  plaintiff, 
in  htw,  and  therefore  the  direction  of  the  court  below  was  erroneous  in  in- 
structing Jury  that  his  negligence  might  be  considered  the  negligence  of 
Chapman.  There  was  testimony  tending  to  show  that  Sizer  was  something 
more  than  a  mere  foreman  or  boss  workman.  If  he  had  the  full  charge  and 
control  of  this  building  and  the  men  employed  thereon  delegated  to  bim  by 
the  defendant,  and  his  agency  covered  the  entire  building,  and  his  capacity 
and  discretion  dominated  over  It,  In  respect  to  his  legal  accountability,  he 
stood  in  the  shoes  of  his  principal.  Chapman,  and  his  negligence  was  the  neg- 
ligence of  the'defendant  without  question.  Mining  Co.  v.  Kitts,  42  Mich. 
34,  3  N.  W.  Kep.  240;  Syan  v.  Bagaley,  50  Mich.  179,  180,  15  U.  W.  Bro. 
72;  WilUa  v.  Navigativn  Co,,  4  Pac.  Rep.  121;  Rodman  v.  Railroad  Co.,  55 
Mich.  62,  20  K.  W.  Bep.  788,  and  26  K.  W.  Bep.  651. 

We  find  no  error  in  the  proceedings  upon  the  trial,  and  the  judgment  of  the 
court  below  will  be  affirmed,  with  costs. 

Sherwood  and  Chauflih,  JJ.,  concurred.  Caupbbli.,  C.  J.,  did  not  sit. 


Faain  e.  Metropolitan  Ltfe  Ins.  Co. 

(thipreme  Cburi  of  Michigan.   November  10,  1887.) 

Ihburakce — Li?B — Rbtcrn  of  Policy — Questiow  fob  Jdbt. 

flaintilf  procured  from  defendant  8  policy  on  tlie  life  of  her  father.  Her  father 
was  never  exaiuiue<l  by  a  phyaidan.  FlaiotilT  paid  tlie  preininnis.  An  Inspector 
sent  out  by  the  company  to  examine  and  take  up  improper  policies,  called  upon 
plaindtr,  learned  her  fattier  had  not  been  exuniined,  and  took  the  policy  tosend  to 
tbeconipany,  promising  the  company  would  return  the  pulley  or  the  preniitima. 
Plaintiff  afterwards  demanded  the  policy  or  the  premlmna  of  the  local  agent,  bat 
received  neither.  Defendant  claimed  to  have  returned  the  poller  to  pl^nnfPB  hus- 
band through  the  local  agent.  He  denied  having  received  it.  There  was  no  claim 
of  fraud  on  the  part  of  plaintiff.  Held,  that  an  Instructtoodlreotlngaverdict  fbr  de- 
fendant was  enoneou.  The  case  should  have  been  left  to  th«  Jnr^. 
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Appeal  from  circuit  court,  Wayne  county;  Wu.  Jennison,  Judge. 
Oi^n  <ft  Warner  and  Ormond  F.  SurUt  for  plaintiff.   Sdmtmd  Maug, 
for  defendant. 

MossB.  J.  The  plaintiff  brought  suit  in  the  Wayne  cireait  court,  and  filed 
a  biU  of  particulars,  the  action  being  in  asaumpsit,  to  recover  moneys  paid  to 
the  defendant  for  premium  and  assessments  on  an  insurance  policy  issued  to 
her  by  tlie  defendant  company  upon  the  life  of  her  father.  The  defenduit 
pleaded  the  general  issue,  and  gave  notice  under  said  plea  that  the  policy  was 
procured  by  means  of  certain  false  and  fraudulent  repreeentations.  This  de- 
fense under  the  notice,  however,  was  not  sustained,  and  cuts  no  figure  in  the 
case.  The  circuit  judge  directed  a  verdict  for  the  defendant.  The  Metro- 
politan Life  Insurauce  Company,  as  appears  from  the  record,  bad  at  the  time 
a  superintendent  of  agencies,  one  Alexander  Adams,  over  the  disti'ict  which 
consisted  of  the  city  of  Detroit,  where  phiintifT  resided,  wlien  she  received  her 
policy.  It  appears  from  the  testimony  of  the  plaintiff  tliat  she  took  out  the 
policy  in  December,  1883,  and  paid  all  the  premiums  and  assessments  upon  it 
up  to  the  time  it  was  taken  away  frum  her,  $59  in  all.  This  is  the  amount 
she  sues  for.  In  February,  1885,  one  Southworth,  an  inspector  of  the  com> 
pany,  came  to  her  house.  He  came  from  Xew  York,  and  said  he  was  in- 
specting aU  the  agent's  business.  He  asked  to  see  plaintiff's  policy,  and  she 
producMl  It.  He  asked  her  if  the  pliyslcian  of  the  company  had  ever  seen  her 
father,  and  she  told  him,  "Xo."  Southwoi-th  then. said  that  was  not  right, 
and  he  would  take  the  policy,  and  that  the  company  would  either  return  the 
policy  or  the  premiums  paid  thereon.  He  took  the  policy,  and  afterwards  she 
went  to  the  office  of  Adams,  and  asked  him  if  the  policy  had  come  back.  He 
replied  that  Southworth  liad  taken  it  to  head-quarters,  and  that  it  had  not 
bwa  returned.  She  went  to  Adams  at  another  time,  and  offered  to  pay  the 
premiams  then  due,  as  she  did  not  wish  the  policy  to  lapse.  Adams  refused 
to  take  the  money,  for  the  reason,  as  assigned  by  him.  that  the  policy  had 
lapsed  when  Southworth  took  it  away.  She  had  never  seen  the  policy  since, 
and  the  premiums  have  not  been  refunded  to  ber.  At  the  time  the  policy  was 
issued  her  husband  was  an  agent  of  the  company,  and  one  Branch,  who  was 
assistant  superintendent  at  Detroit,  came  to  her,  and  asked  her  about  having 
some  of  her  frie^ids  insured.  She  said  perhaps  she  would  get  her  father's  life 
insured,  and  finally  she  did  so.  Mr.  Branch  filled  out  the  application.  Her 
father  at  tlie  time  lived  at  Brussells,  Ontario,  and  was  70  years  of  age. 
He  was  never  examined  by  a  physician,  and  for  this  reason  the  policy  was 
taken  up. 

It  appeared  fcotn  the  testimony  of  Adams  that  he  and  Southworth  came  to 
Detroit  together  to  examine  into  the  condition  of  the  agency  there,  and  to 
take  up  and  cancel  policies  iaken,  as  this  one  was,  without  any  examination 
of  the  insured  person  by  a  physician.  He  claims  that  Southworth  sent  the 
policy  in  question  here  to  the  company,  who  returned  it  to  Adams,  who  de- 
livered it  to  Frain.  the  husband  of  the  plaintiff.  Frain  denies  that  it  was 
ever  delivered  to  him.  There  is  nothing  in  the  record  before  us  to  show  that 
Mrs.  Frain  made  any  false  or  fraudulent  representations  to  the  company,  or 
that  she  was  in  any  way  responsible  for  her  father's  not  being  examined 
by  a  physician,  as  required  by  the  rules  of  the  company.  The  circuit  judge 
held  that  there  was  no  evidence  tending  to  show  that  Southworth  had  any  au- 
thority to  promise  on  behalf  of  the  company  to  return  the  policy  or  pay  hack 
the  premiums.  But,  if  the  testimony  of  the  plaintiffs  is  to  be  taken  as  true, 
she  was  innocent  of  any  fraud  upon  the  defendant.  She  paid  in  good  faith 
•59  in  premiums.  She  delivered  up  the  polii^  to  one  professing  to  act  for 
the  defendant.  The  evidence  upon  the  part  of  tlie  defendant  shows  that 
Southworth  was  sent  by  the  company  to  Detroit  for  the  express  purpose  of 
taking  op  and  caniseling  jiut  such  policies  as  thid;  that  he  sent  this  policy  to 


Digitized  by  Google 


110 


X0BTHWX81XBM  BBPORTEB. 


the  company,  and  presumedly  the  defendant  was  acquainted  by  him  why  it 
was  so  sent.  If  the  plaintiff's  evidenoe  is  true,  she  has  never  had  the  policy 
returned  to  her,  or  to  any  one  for  her;  and  her  testimony  and  that  of  Adams, 
taken  together,  shows  that  the  company  refuse  to  recognize  the  validity  of 
the  policy,  yet  has  in  its  iiands  959  that  in  equify  and  good  conscience  belongs 
to  plaintiff,  if  she  committed  no  fraud  upon  them  in  procuring  the  inanrance. 

The  case  should  have  been  submitted  to  the  Jury.  Judgnwnt  is  reversed, 
and  a  new  trial  granted,  with  costs  of  this  court. 

Shbbwood  and  GfUUFLiN,  JJ.,  concurred.   Oaufbell,  0.  J„  did  not  sit. 
SrsBBB  and  others  v.  Yambbrbebq. 

{Bi^rem  Ootttt  qf  SHdiifon.   VToTember  10, 1887.) 

Attachiibiit— Pkbsokal  Snvtoa  oh  DinitDAirT— Aftidatit— Filiho  Dbclabatioh. 
By  How.  St.  Mich,  g  8005,  In  a  proceeding  againatadebtor  by  attach  ineiit  la  a  cir- 
cuit conrt,  if  a  copy  of  the  attachment  writ  has  not  been  served  personally  on  the 
defendant,  and  he  does  not  entwan  appearance  in  theanit,  the  plaintiff  may,  on 
filing  an  affldavit  of  the  puUlcationofaootain  nottoe,  fllethedeolaration  and  pro- 
ceed to  judgment  as  If  personal  service  had  been  obtained.  Plaintiff  sued  oat  on 
attachment  writ,  and  it  was  returned  wlthoat  such  service.  Plaintiff  then  filed  hia 
declaration,  and  several  dara  afterwards  filed  the  required  affidavit,  and  thereupon 
proceeded  to  judgment  by  default.  Held,  that  thefaitase  to  comply  with  the  statute 
was  not  a  mere  insularity,  and  that  the  Jodgm«it  was  toUL 

Error  to  circuit  court,  Montcalm  oonnty. 

Wm.  O.  Webster,  {S.  Q.  Millard,  of  counsel,)  for  {^ntifEBt  appellantB. 

MiUihel  dh  McQarry,  for  defendant. 

Chahplin,  J.  In  this  case  the  writ  of  replevin  Issaed  by  the  plaintiflFs 
was  quashed,  and  the  cause  came  on  to  be  heard  in  the  court  below  for  the 
purpose  of  assessing  the  value  of  the  property  taken  upon  the  writ.  Testi- 
mony was  taken  therein,  and  upon  request  of  plaintiff  the  dieult  court  filed 
special  findings  of  fact  and  law  as  follows: 

"First.  In  September,  1884,  one  George  G.  W.  Richards  was  engaged  in  the 
drug  business  at  Sheridan,  Michigan,  and  had  in  his  possession,  and  owned 
the  same,  a  stock  of  drugs  and  medicines. 

"Second.  September  5,  1884,  Hazelton,  Perkins  &  Co.,  in  the  names  of  the 
different  members  of  the  firm,  commenced  suit  against  said  Bichards  by  at^ 
tachmeut,  alleging  in  the  affidavit  that  Richards  had  absconded  from  the  state 
with  intent  to  defraud  his  creditors,  and  that  be  had  assigned  his  property 
with  the  like  intent,  and  a  writ  of  attachment  was  duly  iesned  on  the  same 
day,  returnable  September  12,  1884.  The  writ  was  returned  not  served  on 
the  return-day,  but  showing  a  seizure  of  the  property  in  question  in  this  suit 
— the  drugs  and  medicines.  Notice  of  attachment  was  duly  and  r^ularly 
published  for  six  successive  weeks,  and  on  the  twenty-ninth  day  of  Novem- 
ber affidavit  of  publication  was  filed.  The  declaration  was  filed  in  the  case 
November  21, 1884.  On  the  same  day  that  affidavit  of  publication  was  filed, 
being  Novemt>er  29,  1884,  the  defendant's  default  was  entered  and  tlie  same 
made  absolute  December  2,  1884.  On  the  third  of  December,  1884,  judgment 
was  rendered  against  defendant  Richards  for  ^544. 18.  Dec.  5, 1884,  costs 
taxed  at  $39.50.  and  execution  was  issued  Dec.  5,  1884.  returnable  Decern-- 
her  20th,  on  which  the  following  return  appears: 

"  •  By  virtue  of  the  annexed  execution,  to  me  directed,  I  levied  on  the  goods 
and  chattels  of  the  defendant  therein  named  as  described  to  me  in  the  notice 
annexed  to  said  writ,  and  after  advertising  the  same  for  sale  as  required  by 
law,  I  did,  at  tbe  time  and  place  appointed  in  the  notice  of  sale,  expose  said 
goods  and  chattels  for  sale  at  public  auction  or  vendue,  and  at  said  sale  sev- 
eral persona  were  in  Httendautie*  and  several  different  peiaona  \AA  therefor; 
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that  the  same  was  sold  and  duly  struck  off  to  M.  J.  Sammera  for  the  sum  of 
thirteen  bandred  and  flftj  dollars.  I  further  certify  and  return  that  I  hare 
paid  the  attorney  for  the  within  named  plaintiffs  the  full  amount  of  the  dam* 
.ages  and  coets  herein,  and  taken  his  receipt  therefor. 

"'Dated  December  20.  1884.  J.  A.  Sithhbrs,  Under-Sherifl.* 

**  Third.  On  the  eighteenth  of  September.  1884,  suit  was  commenced  against 

said  Richards  bj  attachment  for  the  sum  of   ,  In  fovor  of  Hinchman 

«l  al.»  as  plaintifbt  and  the  writ  issued  and  made  returnable  October  7>  1884, 
on  which  d^  it  was  retumi^  showing  that  the  defendant's  property  was  at- 
tached, but  no  personal  service  had  bwause  the  defendant  could  not  be  found. 
The  affidavit,  notlee  of  attachment,  proof  of  publication,  filing  of  declaration, 
entry  of  debnlt,  default  absolute,  rendition  of  judgment,  Issuance  and  return 
-cf  execntlon,  were  substantially  the  same  as  In  the  case  <tf  Hazeltinsb  Perkins 
A  Go.  against  Richards. 

"  J^'ourM.  On  the  twelfth  of  September,  1884,  another  suit  was  commenced 
hj  attachment  in  favor  of  Barnes  et  a2.,  and  against  said  lUctiards,  in  which 
like  proceedings  in  the  case  last  above  mentioned  wwe  had  and  taken. 

'*P^th.  On  the  thirteenth  of  September  another  suit  was  commenced  by 
■attachment  in  favor  of  Gonrtlandw  et  al.  against  siUd  Richards  for  the  sum  of 
over  one  hundred  dollars,  in  which  the  subsequent  proceedings  ware  the  same 
as  la  the  case  of  Hinohmcm,  et  al.  v.  €ho.  C.  W.  Richards. 

"Sixth.  Each  suit  vas  commenced  by  afDdavlt  agidnst  Richards  as  an  ab- 
soonding  debtor  and  were  substantially  the  same. 

"Seventh*  The  executions  issued  in  the  several  attachment  suits  having 
been  levied  on  the  said  stock  of  goods,  and  the  judgments  ther^n  amounting 
to  $1,350,  the  property,  after  b«ng  duly  advertised,  wu  offered  for  sale  by 
said  undernsherifl,  and  Uds  made  thereon.  The  sale  was  held  open  until  after- 
noon, and  during  this  time  an  i^freonent  was  vitered  Into  between  Mr.  Oris- 
wold,  representing  the  attachment  creditors,  the  i^ent  of  Hintdiman  ft  Sons, 
one  of  sidd  creditors,  whose  execution  was  the  last  one  levied,  and  Mr.  M.  J. 
Snmmexs;  that  Summers  should  bid  on  the  goods  •1,360,  and  if  no  person 
bid  more  they  shonld  be  struck  off  to  him ;  that  Hinchman  ft  Sons  would  pay 
the  amount  due  the  prior  attaching  creditors  in  cash,  and  give  Summras  time 
to  pay  for  the  goods,  taking  his  notes  indorsed  by  bis  father  and  also  secured 
by  chattel  mortgage  on  the  goods  for  the  full  amount  of  91,350.  When  the 
sale  was  again  opened  in  the  aftpmoon,  Mr.  Griawotd,  at  the  request  of  Sum- 
mers, made  the  bid  of  $1,350,  and,  there  being  no  higher  bid  made^  the  goods 
were  struck  off  on  that  bid.  Subsequently  the  notes  and  mortg^  were  exe- 
cuted by  Summers  to  Hinchman  ft  Sons  for  the  price  bid,  $l,t^,  and  Mr. 
Qriswold  took  them  to  Detroit  to  close  the  matter  up  with  Hinchman  ft  Sons, 
but  owing  to  some  misunderstanding  they  declined  to  accept  the  same  and 
pay  the  other  attaching  creditors.  When  notifled  of  this  fact,  Summers  not 
being  in  a  situation  to  pay  the  money,  and  by  an  agreement  between  Oris- 
wold  acting  for  the  attaching  creditors,  Mr.  M.  J.  Summers  and  the  defend- 
ant in  the  case,  the  goods  were  delivered  to  the  defendant,  the  notes  and  mort- 
gage  delivered  up  to  Summers,  and  the  defendant  paid  in  cash  to  Griswold 
•900  for  the  same,  and  Mr.  Griswold.  as  attorney  for  the  plaintifts  in  the  at- 
tachment suits,  receipted  the  judgments  and  executions  to  the  sum  and 
amount  of  $1,350.  the  amount  at  which  they  were  struck  off  to  Summers. 

'^Eighth.  Immediately  afterJacobYanderbeiiCpnrcbasedthestock of  goods, 
he  pnt  an  ^^nt  in  charge  and  commenced  wiling  the  same  at  retail.  He 
also  purchasec^me  goods  which  he  added  to  the  stock.  The  amounts  so  sold 
and  purchased  were  about  equal.  In  this  manner  he  was  carrying  on  ttie  busi- 
ness when  the  writ  of  replevin  in  the  present  case  was  served,  and  the  prop- 
erty in  question  seized  upon  the  writ  and  delivered  to  the  plaintiffs. 

"mnth.  On  the  thirtieth  day  of  January.  1885,  the  plaintifts  instituted  this 
suit,  Mr.  Vandorbe^  was  made  sola  defandant.  The  stock  of  goods,  as 
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above  stated,  was  seized  and  delirered  to  tiie  t^ointiibi  who  subsequently 
sold  and  disposed  of  it.  Ko  personal  senrloe  was  ever  had,  though  sererjU 
aliaa  writs  wero  issued.  Vpaa  nu^on  of  defendant's  attorn^  the  writ  was 
dismissed,  and  the  suit  ordered  to  stand  on  the  assessment  of  value.  Upon 
this  issue  tratimony  was  taken  on  the  part  of  the  defendant. 

'*Tenth.  The  piaintifb,  who  are  attorn^  at  law,  claim  title  to  the  prop- 
txty  in  question  by  virtue  of  the  following  inatramenC,  wliich  they  claim  had 
been  executed  by  Oeo.  G.  W.  Bicharda,  and  was  in  their  possession  btfore  suit 
was  brought,  viz.: 

"  «POWKE  OF  ATTOBNBT. 

<  Know  all  men  by  these  presents  that  I,  Oeo.  C.  "W.  Bicharda,  of  the  vil- 
lage of  Sheridan,  Montcalm  county,  Michigan,  have  made,  constituted,  and 
appointed,  and  by  these  presents  do  malce,  constitute,  and  appoint,  Steere  & 
Brown  my  true  and  lawful  attorneys,  for  me,  in  my  name,  place,  and  steady 
to  collect  my  exemption  rights,  and  receive  the  money  for  l^e  same  from  cer^ 
tain  parties  who  have  seized  my  business  and  household  goods  by  virtne  of 
certain  writs,  the  nature  of  which  I  do  nut  accur^Iy  know;  and  alio  seilinff 
and  ooHveying  wniQ  tf^m  all  qfmy  goods  in  said  county t  giving  and  grant- 
ing to  my  attorneys  full  power  to  do  an'd  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done  in  and  about  the  premises  as 
fully  to  all  intents  and  purposes  as  I  might  or  could  do  if  personally  present ; 
with  full  power  of  substitution  and  revocation,  hereby*ratify{ng  and  confirm- 
ing all  that  my  said  attorn^  or  their  substitutes  shall  lawfully  do  or  cause 
to  be  done  by  virtue  hereof. 

** '  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the  day 

of  ,  1885.  Geo.  C.  W.  Biohaeds.  [Seal.]' 

^Eleoenth.  The  plaintiffs  are  a  law  firm  doing  business  at  Stanton,  and  one  of 
the  Qrro.  Mr.  Brown,  was  present  at  Sheridan  at  the  sale  when  ihe  property  in 
question  was  sold  on  the  execution  by  the  sheriff.  After  said  sale  and  prior  to 
the  replevin  suit  the  instrument  under  which  the  plaintiffs  claim  title  was 
drawn  in  the  offlceof  said  plaintiffs  by  one  of  their  clerks,  and  at  their  request 
sent  to  said  Geo.  G.  W.  Bichards,  in  the  state  of  Galifornia,  who  executed  the 
same  and  sent  it  by  mail  to  the  plaintiffs.  The  plaintiffs  paid  no  consideration 
for  the  property  in  question.  The  said  Geo.  C.  W.  Richards  is  a  non-resident  of 
this  state,  and  has  been  ever  since  and  prior  to  the  issuing  of  said  writs  of 
attachment.  Such  goods  were  worth  at  the  time  of  the  seizure,  January  30, 
1885,  9900,  and  defendant  is  entitled  to  judgment  for  that  amount  and  in- 
terest thereon  at  seven  per  cent,  to  date,  which  Is  $1,024.95.  Said  defend- 
ant having  waived  a  return  of  the  property,  let  judgment  be  entered  for  de- 
fendant in  that  amount. 

**(1)  That  the  judgments  rendered  in  the  several  attachment  cases  against 
Geo.  0.  W.  Richards  are  voidable  only  and  not  void,  and  that  a  sale  upon  an 
execution  issued  thereon,  while  unreversed,  would  confer  a  v^id  title  upon  the 
purchaser  at  such  sale.   The  judgments  are  not  open  to  attack  collaterally. 

"(2)  That  the  sale  on  such  execution  divested  said  Geo.  G.  W.  Bichards  of 
his  title  to  the  goods  in  qnestian,  and  conferred  said  title  in  the  purchaser  at 
said  sale. 

"  (3)  That  the  plaintiffs,  having  no  right  nor  title  to  the  goods  in  question, 
cannot  contest  the  validity  of  Vanderberg's  title  thereto." 

There  are  only  two  questions  presented  by  this  record.  (1)  Was  Bichards 
divested  of  bis  title  to  the  goods  in  question  by  the  attachment  proceedings  ? 
(2)  If  not,  did  the  instrument  under  which  the  plaintiffs  claim  transfer  the 
title  to  them?  The  proceedings  in  the  attachment  suit  are  conceded  to  be  de- 
fective, but  counsel  for  the  d^endant  claims  that  the  defects  went  merely  to 
ther^ularity  of  the  proceedings,  and  hence  were  not  such  as  to  render  the  judg- 
ment a  nullity.  Tlw  defects  appear  in  the  second  finding  of  facts.  The  writ 
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WIS  iaaoed  September  5. 1884,  returnable  September  12.  1884.  It  was  re- 
tamed  on  tliat  d^,  from  wlilch  it  appeared  that  propwty  had  been  altaehcd,  ' 
and  Uiat  defendant  oonld  not  be  found.  On  the  twenty-first  day  of  Novem- 
ber, 1884.  the  pliUiitfff  filed  hla  declarattun.  This  was  prenmture,  Bi  »!&• 
davit  of  pablicKkm  was  not  filed  until  the  twenty-nlntb  day  of  Novembor. 
KoUce  <rf  attainment  was  duly  and  regularly  published  for  six  weeks.  On 
the  same  di^  the  aflldavit  was  filed  the  defmdant^s  default  was  enter*^  On 
December  2d  tlie  default  whs  made  absolute,  and  on  December  3d  Judgment 
was  rendoed  against  Blcbards  for  9544.18.  Neither  the  statutes  noi-  rules 
ot  ooarl  were  regarded  by  the  plaintiff  in  the  attachment  suit.  Section  8005. 
How.  St..  enacts  that  "if  a  copy  of  the  attachment  has  not  been  served  upon 
any  ot  the  defendants,  and  none  of  them  shall  appear  in  the  suit,  the  plain- 
tiff, on  filing  an  affidavit  of  publication  of  the  notice  hereinbefore  reijuired 
for  six  successive  weeks,  may  file  his  declaration  in  the  suit,  and  pi-oceed 
therein  as  if  a  copy  of  such  attachment  had  been  served  upon  defendants. " 

The  jurisdiction  conferred  upon  circuit  courts  in  proceedings  by  attach- 
ment is  special,  and  a  strict  compliance  with  statutory  requirements  is  essen- 
tial to  the  validity  of  judgments  rendered  where  tliere  has  been  no  personal 
service  of  the  writ.  That  irregularities  in  the  pruceedings  may  l>e  corrected 
opoD  writ  of  error  no  one  disputes.  It  is  a  settled  rule  ot  law  that  all  ex- 
ceptional methods  of  obtaining  jurisdiction  over  persona  not  found  witlii  n  the 
state  must  be  confined'to  the  cases  and  exercised  in  the  way  precisely  indi- 
cated by  the  statute,  and  it  may  also  be  regarded  as  settled  law  that  a  failure 
to  comply  with  the  statutory  requirements  when  the  jurlsdictlou  conferred 
is  special  and  no  personal  service  is  obtained  renders  the  judgments  null  and 
void.  Tfutmpaon  v.  Thomas^  11  Midi.  274;  King  v.  HarringUm,  14  Mich. 
532;  MiUer  v.  Babeock.  29  Mich.  526;  Johmon  v.  Delbrtdge,  35  Mich.  436; 
Woolkin*  V.  Haid,  49  Mich.  299,  13  N.  W.  Rep.  598;  Rolfe  v.  Ihidley,  58 
Mich.  208.  24  N.  W.  Bep.  657. 

In  Woolkiru  v.  Haid,  mpra,  it  was  said  that  "in  suits  by  attachment, 
when  no  actual  service  has  heen  obtained  nor  any  real  appearance  made,  a 
scrupulous  adherence  to  the  settled  course  of  practice  has  always  been  re- 
quired, and  the  plaintiff  has  uniformly  been  held  to  a  strict  compliance  with 
all  the  conditions  precedent  to  a  judgment  by  default.  The  default  here  en- 
tered was  wholly  unauthorized,  and  had  no  force.  The  proceedings  derive 
no  support  from  it  But  as  there  was  no  actual  service,  and  no  appearance 
in  fact,  a  valid  default  was  a  needful  preliminary  to  a  final  judgment.  It 
could  not  be  dispensed  with."  The  defect  in  that  case  was  the  same  as  in 
this.  The  declaration  was  filed  four  days  before  the-allldavit  was  filed.  It 
is  unnecessary  to  pursue  the  subject  further.  The  judgment  rendered  was  a 
nullity,  and  not  a  mere  irregularity.  Granger  v.  Jttdge  Superior  Court  of 
Detroit,  44  Mich.  384,  386,  6  N.  W.  Bep.  848.  In  this  case  the  distinction 
between  cases  where  there  has  been  a  personal  service  and  where  there  has 
not  la  dearly  pointed  out  Id  the  former  case  the  irr^ularity  must  be  taken 
advantage  of  upon  writ  of  error.  In  the  latter,  proceedings  not  conforming 
to  the  statutes  are  void.  It  follows  also  that  such  proceedings  can  be  at- 
tacked collaterally,  as  was  done  in  JliUer  t.  Babeoekt  29  Ifich.  626,  and  In 
King  v.  Harrington,  14  Mich.  532. 

The  title  of  defendant  having  failed  for  want  of  a  valid  judgment  to  sup. 
port  it,  the  court  below  was  in  error  in  awarding  to  him  the  value  of  the 
property  upon  the  assessment  of  damages.  The  judgmmt  is  revexsedt  and  a 
new  trial  on  the  assessment  of  damages  ordered. 

JtfOBaa  and  Shebwood,  JJ..  oonourred.   Camfbbll,  G.  J.,  did  not  sit. 
v.86w.w.no.l— 8 
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Oallowat  v.  Estate  of  HcPherson. 
(8uprem«  Omrt  eg  JficAvan.   November  10^  1887.) 
ExsctrroBi  Airs  AmiiininAion— Xxpimu  or  Lux  Siouai  or  Wm  Patablb  et 

HUBBAHD. 

A  decednitwho  had  prior  to  Iter  death  always  lived  with  her  hosband,  lelt  an  es- 
tate of  between  ^000  and  $3,000.  i/c/tl,  thnt  the  expenses  of  her  last  riclmaa  aDd 
foDeral  were  a  charge  upon  tbe  husband,  and  not  upon  the  estate. 

Appeal  from  circuit  court,  Wayne  county;  John  J.  Speed,  Jadge. 
Jay  Fuller,  Cor  appellaat.  Aieso,  D.  Father,  for  Urs.  Maty  Bobs,  Quardian, 
appellee. 

Sherwood,  J.  Mrs.  HcFboson,  at  the  Ume  of  her  death,  lived  with  her 
husband,  James  McFherson.  She  died,  leaving  an  estate  of  between  two  koA 
three  thousand  dollars,  and  John  Galloway,  the  appellant,  was  appointed  ex- 
ecutor of  her  will.  The  funeral  expenses  and  doctor  bills  of  Urs.  McFherson 
during  her  last  sickness  amouuted  to  thesum  of  $168,  and  the  executor  asked 
her  husband  to  pay  them,  which  he  did.  The  executor,  on  rendering  his  final 
account,  included  this  sum  among  his  disbursements,  it  standing  in  the  ac- 
count as  an  item  for  money  **paid  James  McFherson  for  money  advanced  by 
him  by  my  direction  to  the  undertakers  and  doctors  for  services  and  funeral 
expenses."  On  appeal  of  the  executor  from  the  disallowance  of  the  circuit 
coui-t  for  the  county  of  Wayne,  where  a  trial  was  had.  Judge  Speed  directed  the 
verdict  of  the  Jury  in  favor  of  the  estate. 

It  does  not  appear  but  that  the  husband  was  able  to  pay  his  wife's  funeral 
expenses,  and  it  was  his  duty  to  do  sa  Sears  v.  Qidday,  41  Mich.  590,  2  K. 
W.  Eep.  917;  Jenkins  v.  Tucker,  1  H.  Bl.  90;  Ambrose  v.  Kerrison,  10  C.  B. 
776;  Macq.  Husb.  &  W,  191;  Sradshaw  v.  Beard,  12  0.  B.  (K.  8.)  844; 
Bertie  v.  Chesterfield,  9  Mod.  31;  Methodist  Church  v.  Jaques,  1  Jobna, 
Ch.  450;  Zhirell  v.  Haytoard,  9  Gray,  248. 

The  judgment  at  the  circuit  will  be  affirmed,  with  costs. 

MoBSB  and  Chauplxm,  J  J.,  Concurred. 


State  t>.  Myers. 

(Owrema  Court  <if  towa.   December  2,  1886.) 
HoitioiDB— AsiAOLir  WITH  Ihtbht  to  Kill— ImxBDonom— AmUf— Bxu  ov  Ezcar- 

TIOMB. 

Appeal  from  district  court,  Butler  county. 
A.  /.  Baker,  Atty.  Gen.,  for  the  State. 

SeevissS)  J.  The  defendant  was  Indicted  for  an  assault  with  Intent  to 
commit  murder,  and  was  found  guilty  on  a  trial  before  a  jury.  Judgment 
was  pronounced  on  the  verdict,  and  he  appeals.  In  the  record  before  us  we 
find  the  indictment,  instructions,  verdict,  and  Judgment  of  the  court,  and 
motion  for  a  new  trial,  which  was  overruled.  A  new  trial  was  asked  on 
eight  grounds,  but  we  are  able  to  consider  only  one  of  such  grounds,  for  the 
reason  that  the  evidence  is  not  before  us,  and,  as  there  is  no  bill  of  excep- 
tions, we  are  unable  to  say  whether  the  seven  grounds  upon  which  the  motion 
is  based  are  true  or  not.  The  remaining  ground  of  the  motion  is  that  the 
court  erred  in  the  chaise  to  the  jurj:,  and  in  relation  thereto  we  have  to  say 
that  the  charge  seems  to  us  to  be  correct.  Abstractly  oonaldered,  it  oertalnly 
IS,  and  whether  it  is  applicable  to  the  evidence  we  are  of  coarse  unable  to 
say.  Affirmed. 
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Statb  v.  Fuxxab. 
(AffrmM  Cbwt     Iowa.  December  2;  1888L) 
(^nmrAL  Tbactiob— Kitibv  on  ArrmAV—Tlmom. 

Appeal  from  district  court.  Buena  Vista  county. 
A,  J.  Baker,  Attj.  Oen.,  for  the  State. 

SsEVSBA.  3,  This  cause  was  submitted  Dpoii  transcrlptt  and  the  Indict- 
men^  evidence*  charge,  and  all  of  the  proceedings  at  the  district  court,  are 
now  before  na.  We  liave  carefully  examined  the  record,  and  deem  it  sofitoieDt 
to  say  that  we  have  failed  to  dUscover  any  error  therein.  Afl&rmed. 


Bkantz  V,  Marcus. 

(AQMvme  Onat  of  Xeaek.   October  21,  1887.) 

1.  AbbatHiT  AiTD  Battkbt — Civil  Action— Instrcctioitb. 

In  an  action  for  nasnult  and  battery  tlie  court  instrncted  the  jary  that.  In  order 
to  entitle  the  plaintitf  to  recover,  Ihey  must  And  that  he  was  "uitlawftilly,  wan- 
tonly, mnd  wlllfnlly  assaulted."  It  was  insisted  that  the  word  *'  wanton  "  means 
nialfclous,  and  that  there  was  no  evidence  of  niallce.  JTeAl,  that  no  such  raeaning 
should  be  given  the  word  as  uncd  by  the  court,  and  the  Jury  were  only  required 
tinder  the  instruction  to  determine  whether  the  assault  was  willful  and  lotenUooal, 
or  JustiKable  or  excusable. 

1,  Tbial — AuENDKKNT  OF  Pr.aADiir&~OBixorioN  Raised  aitsb  Vutsioi. 

In  an  aaion  for  assault  and  battery,  after  all  the  evidence  had  been  introduced, 
plaintifT  asked  leave  to  Alo  an  sniendment  to  bis  petition  to  conform  the  allega- 
tions to  the  proof.  It  did  not  appear  that  the  amendment  was  actually  filed,  but 
it  was  in  the  hands  of  the  cuurt,  and  the  court  gave  instructions  In  conformity 
thereto.  Defendant  knew  the  purport  of  the  amendment,  but  made  no  objection 
to  it  until  after  the  verdict.  ifeAi,  that  it  was  then  too  late  to  object  to  the  amend- 
ment. 

8.  Appbal— Xzcvnon  to  ImiauonoRB  iidst  bs  Brioinc. 

Under  Code  Iowa,  \  2789,  excei^lomr  to  the  instructions  of  the  trial  court  must 
state  speoiiically  the  grounds  upon  which  they  are  baited. 

Appeal  from  superior  court,  dty  of  Council  Blufb. 

The  petition  states  that  tlie  defendant,  at  Grand  Island,  Xebraaka,  unlaw- 
foily,  negligently,  and  with  force  assaulted  the  plaintiff*  and  did  then  and 
there  shoot  him,  wheret^  one  of  his  ^es  was  put  out  and  destroyed.  The  de- 
fendant denied  the  allegations  of  the  petition,  and  pleaded  he  was  justified  in 
shooting  the  plaintiff,  because  tlie  latter,  at  the  time  he  was  shot,  was  attempt- 
ing to  enter  a  building  at  a  late  hour  of  night,  which  was  occupied  by  the  de- 
fnidsnt  as  a  store,  ^mal  before  a  jury,  verdict  and  judgment  for  the  plfUn- 
tifl,  and  defendant  appeals. 

WriiihU  Saldwin  A  HaldoMt  for  appellant.  Seott «  ffilfart  uid  Smith  A 
Hafle,  tor  appellee. 

SsBVBBB,  J.  1.  After  the  evidence  had  been  introduced,  and  counsel  con- 
cluded their  arguments  tu  the  jury,  the  plaintiff  asked  leave  of  the  court  to 
file  an  amendment  to  his  petition  to  "conform  the  allegations  to  the  proof, 
andforanch  amendment  strikes  out  of  said  petition  *  *  •  the  word 'neg- 
ligently,' and  substitutes  therefor  the  words '  wantonly  and  willfully.'  "  It  is 
doubtful  whether  the  amendment  was  marked  "Filed,"  and  it  will  beconceded 
that  it  was  not:  but  it  is  certain  it  was  in  the  hands  of  the  judge,  and  coun- 
tAtoT  the  defendant  had  knowledge  of  this  fact,  and  of  its  purport  prior  to 
time  the  instructions  were  given.  The  court  re^rded  it  as  filed,  and 
gave  the  instmettons  in  oonfonmty  thereto.  When  ooansel  fOT  the  defend- 
aat  obtained  knowledge  of  the  amendment,  th^  made  no  objections  thereto; 
but,  aa  we  think  the  court  was  justified  in  believing,  acquiesced  therein,  or. 
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in substance,  agreed  tbat  the  same  might  be  regarded  as  being  Qled.  The 
supposition  oannot  be  indulged  tliat  counsel  did  not  have  ample  opportunity 
to  object  to  the  filing  of  the  amendment,  and  their  failure  to  do  so  precludes 
themfromnow,  after  verdict,  makingsuch  objection.  If  the  amendment  was 
deemed  material,  and  counsel  were  taken  by  surprise  thereby,  they  should 
have  applied  for  a  continuance.  They  knew,  when  the  instructions  were 
made,  the  court  regarded  ttici,  amendment  as  filed.  Objections  ooukl  have 
t>een  made;  none  were  made,  except  in  a  motion  for  anew  trial.  This  was  too 
late. 

2.  Ko  exceptions  were  taken  to  the  instructions  except  in  the  motion  for  a 
new  trial,  and  such  exceptions  must  be  regarded  as  not  sufficiently  speciQc. 
t)ecause  the  ground  of  the  exception  is  not  stated.  Code,  g  2789.  This  is 
true  also  as  to  the  instructions  asked  and  refused.  The  court  instructetl  the 
jury,  in  substance,  as  the  defendant  claims,  that  In  order  to  entitle  the  plain- 
tiff to  recover  they  must  find  he  was  unlawfully,  wantonly,  and  willfully 
assaulted;  and  it  is  insisted  the  evidence  does  not  justify  ttie  verdict.  The 
evidence  clearly  shows  that  the  shooting  was  willful,  as  distinguished  from 
accidental.  The  d^endant  purposely  flred  the  pistol.  He  so  testifies;  and  It 
such  act  was  not  excusable  it  was  unlawfnt.  But  it  Is  said  the  word  "wan* 
ton**  means  ** malicious,"  and  that  there  Is  no  evidence  of  mnliro.  Ko  such 
meaning  can  or  should  be  given  to  the  word  "  wanton"  ns  used  by  tlie  court. 
At  most,  the  jury  were  required  to  determine  whether  the  assault  was  will- 
ful and  intentional,  or  justifiable  or  excusable.  In  fact,  the  onlyquestion 
nnderthe  evidence  was  whether  the  assault  was  excusable,  and  this  was  fair^ 
submitted  to  the  Jury,  and  witli  tlieir  finding  we  cannot  Interfere. 

Afllrmed. 


Hauqh,  Adm'r.  v.  Chicago,  B.  I.  A  P.  By.  Ca 

fAqM-oM  Court  ^  Iowa.  Outober  21,  1887.) 

1.  Bailkoai)  GoMpARin— IwuBtn  to  Emplotb— OotrrRiBDTOBT  Nbouobxc-b. 

Plaintiff's  intestate,  a  yardman  in  defeiulant's  employ,  was  ordered  to  cotiple  to 
the  train  a  car  of  lumber.  Tliecarhad  been  inipri)|»erly  loadeil,  tli«  liiiiibLT  pro- 
jecting too  far  forward,  and  in  coupling  tliccar  pJaiutitfa  intattate  was  wwlit  i>e- 
tween  the  projaoting  lumber  and  the  teinler  of  tlie  locomutive,  and  killed.  TIi» 
evidence  showed  that  the  order  to  deceased  to  couple  the  car  was  uiiqualitiod,  and 
given  at  the  last  minute.  Tlie  car  waa  to  be  put  iiiiiiieilrutely  into  the  train  fur 
transportation.  It  whs  night,  and  the  projecting  lnmt>er  was  aeva  bvdeL-eased  only 
as  he  approached  it  by  the  lijilit  of  liis  lantern.  Held,  Uiat  deceased  had  »  right  u> 
prciiurae  that  the  car  waa  properly  loaded,  and  lie  waa  nut  guilty  of  cuntributory 
negligence  in  not  closely  examining  the  ear  as  to  its  readitieds  fur  shipment. 

S.  Bami— Dmr  or  Company  to  Have  Cars  Pbopeblt  Loadrd. 

The  evidence  showed  that  it  was  the  custom  for  defendant  railroad  company  to 
■end  ita  cars  to  the  yard  of  certain  lumber  nierchanta  to  be  loaded  with  lumber, 
and  to  put  them  into  the  train  when  loade<l.  In  au  action  by  plaintiff  against  the 
raiiroaa  company  to  recover  damages  Tor  the  death  of  lier  intestate,  caused  by  thft 
Improper  loading  of  a  car  of  lumber  by  the  ownt^ra  of  tlie  lumber  in  their  yard, 
kela.  that  it  made  no  diHerence  whether  the  car  was  in  fact  loaded  by  men  In  the 
employ  of  defendant  or  not ;  the  loading  was  eflsentially  the  act  of  defendant,  and 
it  was  Its  dnty  to  see  that  the  ear  waa  properly  loaUed. 

Appeal  from  district  court,  Scott  county. 

Action  for  a  personal  injury  to  the  plidntffC*B  intestate,  Dennis  Haagh» 
while  engaged  as  the  employe  of  tlie  defendant  in  coupling  cars.  There  was 
atrial  to  a  jury,  and  verdict  and  Judgment  were  rendered  for  the  plaintiff* 
The  defendant  appeals. 

Cooh  d  Dodg«t  fur  appellant.   Qannon  cB  MoQtUrkt  for  appellee. 

Adahs,  C.  J.   On  the  thirtieth  of  August,  1884.  the  plaintiff's  intestate* 
Dennis  Unugh,  was  killed  while  attempting  to  couple  to  the  dt^endant's  train 
car  loaded  with  lumber.   The  accident  occurred  by  reason  uf  the  fitct  that 
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the  lumber  was  bo  loaded  ns  to  project  too  tar  forward.  HHUgh  i^proached 
the  loaded  car  riding  upon  the  foot  board  fixed  across  the  rear  end  of  the  ten- 
der, and  was  caught  between  the  projecting  lumber  and  the  tender.  He  was 
himself  controlling  the  movement  of  the  engine*  through  signals  to  the  en- 
gineer,  and  no  fault  is  chargeable  to  the  latter.  The  plaintiff  contends  that 
the  company  was  responsible  for  the  improper  way  in  which  the  lumber  was 
loaded;  and  the  comiMiny  contends  that  the  deceased  was  negligent  in  not  dis- 
covering that  tiie  lumber  was  improperly  loaded,  and  In  attempting  to  make 
the  coupUng  in  the  pwition  in  which  he  was.  The  loaded  car  stood  upon  a 
nde  track  in  the  city  of  Davenport.  It  had  been  loaded  by  the  owners  of  the 
lumber.  Keator  &  Son,  a  Ann  of  lumber  merchants.  They  had  given  the  oom- 
*paoy  the  usual  notice  that  the  car  was  ready.  On  the  night  of  the  accident 
the  deceased  and  one  Stapleton.  both  engag^  as  yardmra,  were  directed  to 
bring  the  car  from  the  side  tnujk,  and  the  accident  oocarred  in  the  attempted 
execution  of  this  order. 

Several  questions  are  discnraed,  but  If  a  certain  instructton  given  by  the 
eonrt  Is  correct,  it  sroewa  to  us  that  there  is  no  error  in  the  other  matters 
complained  (tf.  That  instruction  Is  in  these  words:  "Koqaestionismade  uu- 
der  the  evidence  but  that  Uie  car  in  question  was  loaded  by  Keator  A  Son  at 
their  own  yard,  said  car  being  sent  there  Air  that  parpose  In  accordance  with 
a  common  cnstomi  which  custom  also  required  the  defendant  to  send  for  the 
car  and  put  it  into  the  train  when  tt  was  loaded.  From  the  standpointof  ttie 
law  it  makes  no  difference  under  the  ciccumstances  whether  it  was  in  fact 
loaded  by  men  in  the  employ  or  pay  of  the  defendant  or  not;  It  was  essentially 
the  act  of  the  defendant,  and  stuids  In  precisely  the  same  situation  as  if  act* 
ually  loaded  by  men  In  the  my  of  the  defendant."  The  givingof  this  inatruc* 
tfon  Is  assigned  as  error.  The  instruction  proceeds  upon  the  theory  that  the 
company  owed  the  deceased  the  duty  (tf  seeing  that  the  car  was  properly  loaded, 
so  £u  as  the  safety  of  the  deceased  was  concerned,  and  that  it  must  be  ileemed 
to  have  adopted  the  acts  of  Eeator  &  Son  in  the  loading  of  the  car.  Thecom- 
pany  denies  that  it  owed  the  deceased  such  duty,  and  denies  that  it  whs  re- 
sponsible for  the  manner  in  which  the  car  was  loaded.  It  admits  that  no  ciir 
loaded  as  this  was  should  be  taken  into  the  train,  but  Its  position  is  that  it 
can  act  only  through  employes,  and  that  the  deceased  was  the  sole  employe 
diarg^  with  the  duty  of  discovering  whether  the  car  was  properly  loaded  or 
not. 

A  lai^  amount  <3i  evidence  was  introduced  tending  to  show  that  the  de- 
eeased  was  by  virtue  of  his  employment  and  mode  of  doing  business  charged 
with  some  duty  in  respect  to  the  examination  of  the  car  and  the  manner  in 
which  it  was  loaded.  It  was  also  shown  that  the  company  did  not  have  an 
Inspection  made  of  the  cars.  loaded  under  similar  circumstances,  until  the 
yanimen  were  sent  to  bring  them  from  the  side  track.  But,  in  our  opinion, 
the  instruction  given  is  not  inconsistent  with  such  evidence.  Every  em- 
ploye must  keep  his  eyes  open,  aud  exercise  reasonable  care  to  guard  against 
danger  to  himself.  Some  examination  of  all  that  he  has  to  do  with  may  with- 
out question  be  required  of  him.  if  It  is  practicable  for  him  to  make  it,  and 
this  u  so  notwithstanding  the  company  may  have  owed  him  the  duty  of  mak- 
ing a  prior  exami  nation.  We  do  not  therefore  iritach  much  importance  to  the 
evidence  as  to  the  duty  of  the  deceased  to  examine  the  car,  and  the  way  it  was 
loaded,  before  atlempting  tocouple  to  it.  The  company  might  have  set  up  this 
claim  without  evidence,  because  this  duty  would  be  impost  by  law  from  the 
very  nature  of  his  employment.  He  was  bound  to  exercise  reasonable  care. 
But  what  would  be  reasonable  care  would  be  greater  or  less  according  to  cir- 
cumslances.  He  of  course  saw  the  car  and  saw  the  lumber,  but  he  did  not  go 
quite  to  the  car  before  mounting  the  foot  board  of  the  tender,  and  he  saw  the 
car  only  as  he  approached  it.  and  by  the  light  of  his  lantern  which  he  held  in 
his  hand.  If  he  had  appreciated  his  danger,  he  could  by  a  signal  have  stopped 
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tbe  engine  wbloh  was  moving  very  slowly^.  It  may  be  that  a  man  of  ordinary 
prudence  wonld  have  been  more  watchful,  but  this  was  a  question  for  tbe 
jury.  In  determining  it  tbey  might,  we  think,  properly  consider  that  be  bad 
a  right  to  assume  that  the  company  through  soma  one  had  examined  tbe  car, 
and  the  way  It  was  loaded. 

We  arrive  at  this  conclusion  parUy  from  the  ofaaraoter  of  the  order  itself. 
It  was  an  unqualified  order  to  bring  out  the  car.  It  carried  upon  its  faco  the 
implication  that  tite  company  considered  tbe  car  ready  to  be  brought  out.  Its 
unqualified  character  is  not  consistent  with  tbe  idea  that  the  deceased  was 
charged  with  the  primary  and  sole  duty  of  determining  whether  it  was  readj 
to  be  brought  out.  Besides,  it  was  given  at  tbe  last  minute.  The  oar  waa 
to  be  put  immediately  into  the  tiiiin  for  transportation.  We  do  not  andef^ 
stand  it  to  be  claimed  that  the  car  could  have  been  reloaded  and  put  Into  that 
train.  The  commonest  business  principles  would  su^^est  that  tdie  car  should 
have  been  examined  in  time  to  enable  it  to  go  in  tbe  tnUn,  and  with  the  dis- 
patch which  the  shippers  desired.  We  think  tliat  thedeceued,  in  the  absence 
of  any  express  information  to  the  contrary,  had  a  right  to  take  this  view  of 
the  sitnaUon,  and  that  ttie  care  and  diligence  which  could  be  required  of  htm 
should  be  measured  1^  such  fact.  While  be  was  bound  to  look  at  the  ear  and 
lamber,  be  was  not  bound  to  make  the  strict  examination  that  he  would  have 
been  If  be  had  been  told  that  he  was  to  make  the  primary  and  acAe  examina- 
tion. Under  this  view  It  appean  to  us  that  the  instruction  set  out  Is  cor- 
rect, and  that  there  Is  no  error  In  tbe  other  rulings  omiplained  of. 

Afflrmed, 


Btatb  ex  nl.  Board  or  Transportation  o.  Frbhokt,  E.  &  U.  V.  B.  Oo. 

{StgireiM  Court  of  Nebrtuka.    ITovember  10^  1887.) 

1.  AlTOBRKT  Gbitbral— PowaBa—MAKAOKiuirr  OP  Cabb. 

Tbe  attorney  general  is  the  Ihw  officer  of  tbe  Ptate  and  is  reqaired  to  prMecnloor 
derend  any  case  in  the  supreme  court  in  wbicli  the  state  is  a  party  or  interested ; 
therefore,  where  a  niajoritv  of  the  board  of  transportation  of  tbe  state  adopted  a 
resolutton  asking  the  aupreiiie  conrt  to  contimie  a  case  pending  therein  a<{utitat  a 
railroad  company  to  compel  such  eotupany  to  conform  ita  rates  and  charges  to  an 
order  praviously  made  by  said  board,  AaU,  tbac  tbe  board  lias  no  authority  to  eon- 
trol  tha  action  of  the  attorney  general  in  the  management  of  tbe  oisa. 

S.  Bailioad  GoxrAHin — Ratks— Powbb  or  Boabo  or  TBAnaPOBTATTOir  to  Rbdocb. 

Where  a  railroad  company  demurred  to  an  alternative  writ  requiring  it  to  reduce 
Its  rates  and  ehari^  to  confonti  to  an  order  of  the  board  of  transjiortatlon.  aud 
denied  the  power  of  the  board  to  reduce  such  rates  and  charges,  Ae/d,  that  the  court 
would  determine  the  qnenion  of  the  fiower  of  the  board  to  make  the  order  in  ques- 
tion before  entering  nponanenmtnationofthefliels,  and  therefor*  would  not  iier* 
mit  the  demurrer  to  be  withdrawn. 

S.  Saxb. 

The  act  to  regulate  railroads  and  prevent  unjust  discriminations,  approved  March 
31,  1887,  provides  that  all  the  charges  made  fur  service  rendered,  or  to  be  rendered, 
by  any  railway  company  in  the  state,  in  the  transportation  of  paaaenKcrs  or  prup- 
oty,  shall  be  reasonable  and  jnst.  and  every  unjust  and  unreasonable  charge  fur 
such  service  is  prohibited  and  declared  to  be  unlawful;  and  requires  buch  railway 
comiMUiy  to  print  and  keep  for  public  inspection,  schedules  showing  tlie  ratea  and 
fares  and  charges  which  have  been  established  and  are  in  force  at  tlie  time  upon 
Bucli  railroad.  Held,  that  the  board  of  transportation  liaa  authority  to  determine  in 
the  Brat  instance  what  are  Just  and  reasonable  charges  for  the  services  rendered, 
or  to  be  rendered,  on  such  railway. 

4.  Same— DiBCBiinirATioii^-^HFLAiirr. 

Tbe  act  in  question  prohibits  any  preference  or  advantage  to  any  partlcnlar  per- 
son, company,  corporation,  or  locality,  or  any  particular  description  of  tmlHc  in 
any  respect,  or  to  subject  any  particular  person,  company,  tinu,  corporation,  or 
locality,  or  any  particular  description  of  traffic  to  any  prejudice  or  disadvantage  In 
any  respect,  and  places  the  [;eneral  supervision  of  all  railroads  within  tbe  state  In 
the  board  of  transportation,  and  requires  it  cartfolly  to  iDvestigsta  any  ooniplalnt 
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made  Id  writing,  and  tinder  oatb,  concerning  any  nnjiist  dtocriminaUon  i^faufc 
any  person,  flnii,  corporation,  or  locality,  dlhar  In  rates  or  fiidlltlfla  ftimisbed.  In 
order  to  prevent  unjust  discriminations  against  either  persons  or  places. 
S.  Same— "IxtCALirr"  Defihkd. 

The  word  "  locality  "  mentioned  In  the  atatnte  means  the  territorr  nnjnstly  dla- 
eriminated  against,  and  luay  bea  village,  dty,  county,  or  portion  or  the  state. 

9.  SaMK— POWKB  or  BOABD  TO  FiX  RSASOHABLB  RaTBB. 

The  power  to  determine  what  la  an  unjiist  mte  and  charge,  and  Uie  extant  of  the 
same,  and  to  prevent  unjust  discrimination,  carriea  with  it  the  power  to  dedde  what 
is  a  just  rate  and  charge,  and  authorlxea  the  board  to  fix  just  and  reasonable  rates 
and  charges. 

7.  Same— FiKDiKos  or  Fact  bt  Board — CoircLtntTBiriBs. 

The  finding  of  &cta  by  tlie  board  of  transportation  In  any  matter  snbmltted  to  it 
imder  tbe  above  statute  for  determination,  is  ;>rinui/aew  evidence  of  the  ezistenoe 
of  such  facta  and  of  the  reasonableness  of  an  onler  made  by  sidd  board  in  punoance 
'  thereof. 

8.  Sake — ConsTBucTioir  or  Acr. 

The  act  to  regulate  railroads  and  prevent  unjust  discriminations,  approved  March 
31,  1887,  being  a  remedial  statnte,  Is  to  receive  a  liberal  oonstroction  to  carry  into 
effect  the  purpose  for  which  it  was  enacted. 

9.  8&HK— Mahdahos  to  Compel  RBDUorioK  or  Rates. 

Where  tbe  board  of  transportation  has  investigated  charges  of  unjnst  discrimina- 
tion against  a  railroad  company,  and  has  foana  such  unjust  discrimination  to  ex- 
ist, and  ordered  such  railroad  company  to  reduce  its  rates  to  conform  to  a  schedule 
presented  by  such  board,  which  order  tbe  railroad  company  n^lected  to  oomply 
with,  memdamut  Is  a  proper  remedy  to  enforce  sach  order,  and  tbe  mention  of  tbe 
district  ooort  In  tbe  statute  will  not  preclnde  bringing  the  action  In  the  iopreme 
conrt,  where  the  latter  court  taw  original  Jnriadictlon. 
(SgtUiJna  bg  the  Court.) 

Mandamus. 

0.  P.  Mason  and  WiRiam  Leese,  Atty.  G«n.,  for  nlBtor.  /a&n  B.  Bato- 
Ui/t  {T.  M*  Marquettt  with  him,)  for  respondent. 

Maxwell.  Gl  J.  1.  Ontbetwenty-foarthda^of  September,1887.tIieboard 
of  tnuuportftUoD  of  this  state  served  notice  upon  Vbe  resmmdent,  requiring  it 
to  reduce  its  freight  charges  88  1-8  per  cent,  on  all  its  Unee  wltiiin  Uie  state 
irf  Nebraska,  on  or  before  October  1, 1887,  a  schedule  of  ebaraes  to  be  made, 
as  reduced,  tor  freight  on  tbe  said  line  of  nnd  within  the  state  being  furnished 
to  the  respondent.  Tbe  respondent  n^leeted  to  oomplj  with  ttieordarofthe 
bovd  of  transportation,  and  on  tbe  fourth  day  of  October,  1887,  the  board, 
thtougb  tbe  attorney  general  of  tbe  state,  applied  for  an  altematlTe  writ  of 
nmdamas  to  compel  the  respondent  to  comply  with  said  order.  The  wilt 
was  returnable  on  the  fifth  of  that  month,  when  the  respondent,  by  ita  attor- 
ney, appeared  and  prayed  for  additional,  time  In  which  to  plead  to  tbe  wilt, 
which  was  granted.  The  respondent  demurred  to  the  complaint,  and  also  to 
tbe  altematTve  writ,  and  the  case  was  set  for  hearing  on  the  eleventh  day  of 
October,  1887.  On  that  date  the  attorney  for  tbe  respondent  appmred.  and 
the  attorney  general  being  absent  at  Washington  on  bnainess  pertaining  to 
his  office,  t^e  case  was  passed  until  his  return.  On  his  return  the  case  was 
set  for  bearing  on  the  thirty-first  day  of  October.  1887.  At  that  date  the  at- 
torney for  the  respondent  appeared  and  filed  a  statement  of  an  alleged  com- 
promise  with  tbe  board  of  transportation  of  the  state,  exce^  the  attorney  gen- 
eral, and  also  a  resolution  of  said  board,  except  said  attorney  general,  asttlng 
the  court  to  continue  the  case  until  the  January  term.  This  the  attorney  gen- 
era! resists,  and  insists  that  the  case  shall  proceed,  in  OTder  that  the  authority 
of  the  board  over  the  subject-matter  may  be  determined.  The  first  question 
presented,  therefore,  is  the  authority  of  the  attorney  general  to  proceed  with 
the  prosecution  qf  the  case  against  the  protest  of  a  majority  of  the  board  of 
transpKntation. 

Section  la,  art.  fi.  o.  88,  Comp.  St.  1887,  provides  that  "the  attorney  gen- 
eral shall  appear  for  the  state,  and  prosecute  and  defend  all  actions  and  pro- 
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oet-dlngi,  civil  or  crlmlniil,  in  the  sapreme  coart  im  wtiich  the  state  shall  be 
Imenated  or  a  party,  and  shall  also,  when  requested  by  the  gorenwr.  or  either 
branch  of  the  legislature,  appear  for  the  state  and  prosecute  and  defend  in 
anj  court,  or  before  any  officer,  any  cause  or  matter,  cirll  or  criminal.  In 
which  the  state  may  be  a  party  or  interested."  The  attorney  general  is  thus 
the  hiw  officer  of  the  state,  and  Intrusted  bj  law  with  ttie  management  and 
control  of  all  cases  in  which  the  state  Is  a  party  or  interested.  The  majority 
'  uf  the  state  board  of  transportation,  tlierefore,  cannot  control  his  actions  in 
tlie  premises,  and  the  motion  to  continue  the  cause  must  be  overruled. 

2.  Upon  the  overruling  of  the  motion  for  continuance,  the  attorney  for  the 
ri-spondent  asked  leave  to  withdraw  the  demurrer,  and  for  time  in  which  to 
prepare  and  file  an  answer.  This,  however,  cannot  be  permitted.  The  re- 
8|iondent  denies  the  authority  of  the  state  board  to  regulate  and  control  the 
rates  of  freight  upon  Its  lines  of  railway.  The  quesuon  of  power  Is  .fully 
raised  by  the  demurrer,  and  should  be  decided  before  entering  upon  the  con- 
sideration  of  questions  offset.  It  is  Important,  too,  tliat  if  such  power  should 
be  found  to  exist,  that  the  question  be  determined,  so  that  parties  agsprieved 
may  apply  to  the  board  for  relief.  The  motion  for  leave  to  withdraw  fclie  de* 
murrer  and  Ble  an  answer  is  therefore  overruled.  If.  however,  the  court 
should  decide  that  the  board  of  transportation  has  the  power  to  regulate  ratea, 
as  contended  for  in  the  petition  and  alternative  writ,  the  demurrer  will  be 
overruled,  and  upon  proper  application  the  defendant  will  have  leave  to  an- 
swer. 

3.  It  is  a  niatter  of  the  public  history  of  the  state  that  for  aniimt>er  of  years 
prior  to  the  thirty-first  day  of  March,  1887,  it  was  generally  ciiiimed  some  or 
all  of  the  railroads  of  the  state  had  granted  secret  rebates  to  favorite  shippers 
over  their  lines;  that  the  effect  of  such  rebates  was  to  charge  a  party  not 
thus  favoml  a  larger  sum  for  the  same  service  than  was  charged  to  the  fa- 
vorite shipper;  that  equal  facilities,  in  many  cases,  were  not  furnished  to  all 
who  desireil  to  ship,  either  goods,  grain,  or  stock,  and  business,  as  far  as  pos- 
sible, was  thrown  into  the  ^nds  of  favorito  parties.  It  was  also  claimed  tliat 
certain  prominent  competing  points  in  the  state  which  had  paid  large  sums 
as  donations  to  secure  competing  lines,  had  actually  been  discriminated  against 
by  the  increase  in  rates,  and  that  charges  generally  throughout  the  stitto  were 
much  higher  than  those  of  other  states  having  the  same  amount  of  business. 
Other  wrongs  were  claimed  which  need  not  be  noticed  here.  To  correct 
these  wrongs,  the  legislature,  at  its  last  session,  passed  "An  act  to  regulate 
mllroftds,  prevent  unjust  discriminations,  provide  for  a  Imard  of  transporta- 
tion, and  deflne.its  duties,  and  repeal  articles  b  and  8  of  chapter  72.  entitled 
'Railroads.'  of  the  Bevised  Stetutes,  and  all  other  acts  and  parts  of  acte  in 
conflict  therewith."  Comp.  St.  1887.  pp.  563-570.  The  first  section  of  the 
act  provides  that  it  shall  apply  to  any  common  carrier,  or  carriers,  engaged 
in  the  transportation  of  passengers  or  property  by  railroad  under  a  common 
control,  management,  or  arrnngement.  for  continuous  carringe  or  shipment 
from  any  point  in  the  state  of  Nebraska  t-o  any  other  point  in  f^d  state,  and 
requires  that  all  charges  made  for  any  service  rendered,  or  to  be  renderei),  in 
the  trunspuitation  of  passengers  or  property,  sliall  be  reasonable  and  just; 
and  prohibits  unjust  and  unreasonable  charges,  and  declares  them  to  he  un- 
lawful. The  second  section  declares  that  no  common  carrier,  subject  to  the 
provisions  of  the  act,  sitall,  directly  or  indirectly,  by  any  special  rate,  rot>ate, 
drawback,  or  other  device,  charge,  demand,  collect,  or  receive  from  any  per- 
son or  persons  a  greater  compensation  for  any  service  rendered,  or  to  be  ren- 
dei^,  in  the  transportation  of  passengera  or  property  than  it  charges,  de- 
mands, collects,  or  receives  from  any  otiier  person  or  pc^jpons  for  doing  for 
hitn  or  Uiem  a  like  and  contemporaneous  service  in  the  transportation  of  a 
like  kind  of  traffic  under  substantially  similar  circumstances  and  condiLiuns. 
The  third  section  declares  it  to  be  unlawful  for  any  such  common  carrier  to 
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glTe  any  preference  or  advantnge  to  any  particular  person,  company,  firm, 
OOTporation,  or  locality,  or  (on)  any  particular  deacrlption  of  tratHc  in  any 
nspeet  whatever,  or  to  subject  any  particular  person,  compHny,  Qrm,  cor- 
poration, or  locality,  or  any  particular  dewrfption  of  traffic  to  any  preju> 
dice  or  dlsadvantuge  in  any  respect  whataoever,  and  also  declares  that  a 
railway  connecting  with  other  lines  shall  not  dlscriminHte  in  their  rates  and 
charges  between  such  connecting  lines.  The  fllttt  section  prohibits  the  pool- 
ing of  earnings  of  railways.  The  sixth  section  requires  such  railways  to 
print  and  keep  for  public  inapectfon  sohedolee  showing  the  rates  and  /area 
and  tharget  "for  tlie  transportation  of  passengers  and  property  which  any 
common  carrier  haa  entablUhed,  and  which  are  in  force  at  the  time  upon  its 
railroad,  as  defined  by  the  first  section  of  thto  act.  The  schedules  printed  as 
aforesaid  by  any  such  common  carrier  shall  plainly  state  tlie  placea  upon  its 
railroad  between  which  property  and  passengers  will  be  carriad,  and  shall 
contain  the  classification  of  freight  in  force  upon  such  railroad,  and  shall  also 
Btate  separately  the  terminal  cliarges  and  any  rules  or  regulations  which  in 
anywise  change,  affect,  or  determine  any  part  of  its  aggregate  of  such  afore- 
said rates  and  fares  and  charges.  Such  schedules  sImU  be  printed  in  large 
tjrpe,  of  at  least  the  size  of  ordinary  pica,  and  copies  for  the  use  of  the  public 
stall  be  kept  in  every  depot  or  station  upon  any  such  railroad,  in  such  places, 
and  in  such  form  that  they  may  be  conveniently  inspected.  TSo  advance 
shall  be  made  in  the  rates,  faree,  and  charges  which  have  been  established 
and  published  as  aforesaid  by  any  common  carrier  in  compliance  with  the  re- 
quirements of  this  section,  except  after  ten  days*  public  notice,  which  shall 
plainly  state  the  changes  proposed  to  be  made  In  the  schedule  then  in  force, 
and  the  time  made  in  the  schedule  then  in  force,  and  the  time  wh«n  the  In- 
creased rates,  fares,  or  chai^j^  will  go  into  effect;  and  the  propueed  changes 
shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly  indicated  upon 
the  schedules  tben  in  force  at  the  time,  and  kept  for  public  inspection.  He- 
duetions  in  such  published  rates,  fares,  or  charges  may  be  made  without  pre- 
vious public  notice;  but  whenever  any  such  reduction  is  made,  notice  of  the 
same  shall  be  publicly  posted,  and  the  changes  made  shall  immediately  be 
made  public  by  printing  new  schedules,  or  shall  immediately  be  plainly  Indi- 
cated upon  the  schedule  at  the  time  in  fon»  and  kept  for  public  inspection. 
And  when  any  such  common  carrier  shall  have  established  and  publislied  its 
rates,  fares,  and  charges  in  compliance  with  the  provisions  of  this  section,  it 
shall  be  unhiwful  for  such  common  carrier  to  charge,  demand,  collect,  or  re- 
ceive from  any  person  or  persons,  a  greater  compensation  fur  the  transporta- 
tion of  passengers  or  property,  or  for  any  services  in  connection  therewith, 
than  is  specified  in  such  published  schedule  oit  rates,  fares,  and  charges,  as 
may  at  the  time  be  in  force." 

It  is  contended  by  the  attorney  for  the  respondent  that  without  «  charge  act- 
ually made  in  reference  to  some  specific  freight,  aud  against  some  particular 
person,  the  statute  is  not  and  cannot  be  violated;  and  it  Is  said  on  page  6  of 
the  reepondeot's  brief:  "A  charge  cannot  be  made  when  there  is  no  property 
transported,  and  when  there  is  no  person  for  whom  such  property  has  been 
or  is  to  be  transported.  There  must  be  both  a  specific  person  and  specified 
property,  and  the  chaise  must  be  made  fur  such  specific  property,  and  Hgainat 
such  specific  person:  and  it  must  be  for  such  service  rendered  or  to  be  ren- 
dered." The  respondent's  attorneys  seem  to  Ignore  the  remedy  given  by 
the  statute,  and  place  the  claim  for  relief  entirely  upon  the  ground  that  there 
must  be  a  charge  actually  made  for  services  rendered,  before  the  question  of 
the  untowful  charges  can  be  determined.  The  statute,  however,  requires 
the  ntilway  company  to  establish  and  publish  its  rates,  fares,  and  charges, 
before  rendering  the  service.  Suppose  A.,  residing  at  Columbus,  or  other 
point  in  the  state,  wishes  to  ship  goods  to  Omaha  or  Lincoln,  but  deems  the 
cbatgweKceBstve;  tlie  statute  givea  him  the  light  to  complain  of  such  diai^iea 
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aa  beingexcessive,  and  ask  that  they  shall  be  fixed  at  such  Bum  as  shall  be  rea- 
sonable and  just,  as  provided  In  the  first  and  sixth. sections  of  the  act.  Th& 
fii-st  section  declares  that  every  unjust  and  unreasonable  charge  is  prohib- 
ited and  declared  to  be  unlawful.  The  board  of  transportation,  therefore,  is 
clothed  with  power  to  determine  what  is  a  just  and  reasonable  ch»i^  on  all 
the  lines  of  railway  within  the  state,  and  this  may  be  done  in  advance  of 
the  rendition  of  the  service. 

4.  The  seventh  section  requires  such  railway  company  to  file  with  the  board 
copies  of  its  schedules,  of  its  rates,  fares,  and  charges  which  have  been  estab- 
Ushed  and  published  in  compliance  with  the  statute,  and  promptly  to  notify 
said  board  of  all  changes  made  in  the  same,  and  also  to  file  with  said  board 
copies  of  all  contracts,  agreements,  or  arrangement  with  other  common  car- 
riers, in  relation  to  any  traffic  affected  by  the  provisions  of  this  act,  to  which 
it  may  be  a  party,  and  in  cases  where  passengers  and  freight  pass  over  con- 
tinuuuB  lines  or  routes  operated  by  more  than  one  common  carrier,  and  the 
several  common  carriers  operating  such  lines  or  routes  establish  joint  tariffs 
or  rates  or  fares  or  charges,  for  such  continuous  lines  or  routes,  copies  of  such 
joint  tariff  shall  also  in  like  manner  be  filed  with  said  board.  Such  continu- 
ous lines  shall  publish  the  joint  rates,  fares,  and  charges  thereon  when  so  di- 
rected by  the  board,  and  may  be  compelled  to  publish  the  same  if  on  such  re- 
quest they  neglect  or  refuse  to  do  so. 

The  eighth  section  maices  it  unlawful  for  such  common  carrier  to  enter 
into  any  combinittioD,  contract,  or  agreement,  express  or  implied,  to  prevcmt 
by  chaiige  of  time,  schedule,  carriage  in  different  cars,  or  by  other  means  or 
devices,  the  carriaj;^  of  freight  being  continuous  from  the  place  of  shipment 
to  the  place  of  destination.  The  nintli  section  authorizes  a  recovery  against 
any  such  carrier  as  shall  do,  cause  to  be  done,  or  permit  to  be  done,  any  act, 
matter,  or  thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  shall 
omit  to  do  any  act,  matter,  or  thing  in  this  act  required  to  be  done.  Thetentb 
section  provides  tlie  procedure  by  any  person  cUdming  to  be  damaged.  The 
twelfth  section  authorizes  the  board  to  inquire  into  the  management  of  the 
business  of  all  common  cai'riers.  subject  to  the  provisions  of  this  act,  and  itahall 
Iceep  itself  informed  as  to  the  manner  and  method  In  which  the  same  is  con- 
ducted, and  shall  have  the  right  to  obtain  from  such  common  carriers  full 
and  complete  information  necessary  to  enable  the  board  to  perform  the  duties 
and  carry  out  the  object  for  which  it  was  created,  and  It  ia  clothed  with 
power  to  require  the  attendance  and  testimony  of  witnesses,  and  the  produc- 
tion of  all  books,  papers,  tariffs,  contracts,  agreements,  and  documents  relat< 
ing  to  any  matter  under  Investigation,  and  it  may  invoke  the  aid  of  either 
the  district  or  supreme  courts  to  require  the  production  of  the  required  wit- 
nesses or  documents.  Tlie  thirteenth  section  provides  that  "any  person,  firm, 
corporation,  or  association,  or  any  mercantile,  agricultural,  or  manufacturing 
society,  or  any  politic  or  municipal  organization,  complaining  of  anything 
done  or  omitted  to  be  done  by  any  common  carrier  subject  to  the  provisions 
of  tlie  act  in  contravention  of  the  provisions  thereof,  may  apply  to  said  board 
by  petition,  which  shall  briefiy  state  the  facts;  whereupon  a  statement  of  the 
charges  thus  made  shall  be  forwarded  by  tlie  boatd  to  such  common  carrier, 
who  shall  be  called  upon  to  satisfy  the  complaint,  or  to  answer  the  same  in 
writing  within  a  reasonable  time,  to  be  specified  by  the  board.  If  snch  com- 
mon carrier,  within  the  time  specified,  shall  make  reparation  for  the  injniy 
alleged  to  have  been  done,  said  carrier  shall  be  relieved  of  liabili^  to  tlie 
complainuit  only  for  the  particular  violation  of  law  thus  complained  of.  If 
snob  carrier  shaU  not  satisfy  the  ctnnplaint  within  the  time  specified,  or  there 
shall  appear  to  be  any  reasonable  ground  for  Investigating  said  complaint,  it 
shall  he  the  duty  of  the  board  to  Investigate  the  matters  complained  of  in  such 
manner  and  by  Bttcb  means  as  It  shall  deem  proper.  Ko  complaint  shall  at 
any  time  be  dismissed  because  of  absence  of  direct  damage  to  the  eomplaifi- 
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ant, " — that  js,  railroada  being  public  ways,  and  subject  to  legislative  control,, 
any  violation  of  the  statute  by  them  is  a  matter  of  public  right  to  procure  the 
enforcement  of  a  public  duty,  and  it  is  sufficient  for  the  complainant  to  show 
that  he  is  a  citizen,  and  aa  such  is  interested  in  the  execution  of  the  laws. 
State  V.  ahropshire,  4  Neb.  413,  414;  HaU  v.  People,  57  111.  313:  State  v. 
Jvdge^  7  Iowa,  202;  HamUlon  v.  StaU,  8  Ind.  458;  People  v.  HaUey,  87  N. 
Y.  S48;  StaU  t.  SUotm,  11  Neb.  106, 7  N.  W.  Rep.  743.  The  fourteenth  sec- 
tion reqaires  the  board  to  make  a  report,  in  writing,  in  respect  to  any  investi- 
gation which  they  shall  have  made*  which  shall  include  the  findings  of  fact, 
together  with  a  recommendation  as  to  what  reparation,  if  any,  can  be  made 
by  the  common  carrier  to  the  party  injured*  and  such  findings  shall  be  deemed 
prima  facie  evidence  of  every  such  fact  found.  The  fifteenth  section  de- 
clares that  if  it  be  made  to  appear  to  the  satisfaction  of  the  board,  eitlier  by 
the  testimony  of  witnesses  or  other  evidence,  ttkat  anything  has  been  done,  or 
pennitted  to  be  done,  in  violation  of  the  provisions  of  this  act,  or  any  law  cog- 
nizable by  said  board,  by  any  common  carrier,  01  that  injury  or  damage  has 
been  sustained  by  the  party  or  parties  complaining  or  by  other  parties  ag- 
grieved in  consequence  of  any  such  violation,  it  shall  be  the  duty  of  thetward 
to  forthwith  cause  a  copy  of  its  report  in  respect  thereto  to  be  delivered  to 
such  common  carrier,  together  with  a  notice  to  such  common  carrierto  cease 
and  desist  from  such  violation,  or  to  make  reparation  for  its  injury  so  found 
to  have  been  done,  or  both,  within  a  reasonable  time,  to  be  specified  by  the 
board.  The  sixteenth  section  declares  that  "if  such  railroad  companies  sliall 
violate^  or  refuse,  or  neglect,  to  obey  any  lawful  order  or  requirement  of  tho 
board  in  this  act  named.  It  shall  be  the  duty  of  the  board,  and  lawful  for  any 
company  or  person  interested  in  such  order  or  requirement,  to  apply  in  a  sum- 
mary way,  by  petition  filed  in  the  judicial  district.  In  which  the  common  car- 
rier GCHnpIaiDed  of  has  its  principal  office,  or  in  the  district  in  wtiich  the  vio- 
lation or  disobedience  of  such  order  or  requirements  shall  happen,  alleging' 
soeb  violation  or  disobedience,  as  the  case  may  loe,  and  the  said  court  sliall 
bare  power  to  hear  and  determine  the  matter  m  such  short  notice  to  the  com- 
mon  carrier  complained  of  as  the  conrt  shall  deem  reasonable,  and  said  court 
shall  proceed  to  hear  and  determine  the  matter  speedily  as  a  court  of  equity* 
but  In  such  manner  as  to  do  jostice  In  the  premises;  and  to  this  end  the  court 
shall  have,  if  It  think  fit,  power  to  direct  and  prosecute  in  snob  mode  and  by 
mdi  perstms  as  it  shall  appoint,  and  such  inquiries  as  the  court  may  think 
needful  to  enable  it  to  form  a  jast  Judgment  in  the  matter  of  such  prtition* 
and  (m  such  hearing  the  report  of  snch  board  shall  be  prima  fai^  evidence 
of  the  matters  therein  stated,  and  if  it  be  made  to  appear  to  such  court  on 
SDch  hearing,  m  on  npfot  <A  any  such.perwm  or  pnsons,  that  the  lawful  order- 
4W  requiremmt  of  said  board  toiwn  In  question  has  been  violated  or  diso- 
beyed, it  shall  be  lawful  for  such  court  to  issue  a  writ  of  injunction  or  other 
proper  process,  man^itoty  otherwise,  to  nstrain  such  common  carriw  from 
f  arttuDT  eontinoing  such  violation  or  disobedience  of  such  order  or  require* 
ment  of  said  board,  and  enjoining  obedience  to  the  same ;  and  in  case  <tf  any 
disc^iedience  of  any  such  wilt  at  Injunction,  or  otho-  proper  process,  man- 
datory or  otherwise,  it  shall  be  lawful  for  such  court  to  issue  writs  of  attach- 
ment, or  any  other  process  fill  said  court  incident  or  applicable  to  writs  of  in- 
Jund^on,  or  other  proper  process,  mandi^ory  or  otherwise,  against  such  com- 
mon carrier;  and  if  a  corporation,  against  one  or  more  of  the  directors,  ofll- 
cers,  or  agents  of  the  same,  or  against  any  ownett  lessee,  trustee,  receiver,  or 
any  otherperson  failing  to  obey  any  such  writ  <tf  Injunction,  or  other  proper 
process,  mandi^ory  or  otherwise;  and  said  court  may,  if  It  shall  think  fit, 
make  an  order  direct!  og  such  common  carrier,  or  other  person,  so  disobeying 
aaoh  writ  of  injunction  or  other  proper  proctxs.  mandatory  or  otherwise,  to 
paysuoh  sum  of  money  not  exceeding  for  each  carrier  or  person  In  default  the 
sum  of  five  hundred  dollars  for  every  day.  after  a  day  to  be  named  in  tbeordor^ 


Digitized  by  Google 


124 


KOBIHWESTSSK  BBPORTBU 


Ibat  such  carrier  or  other  person  Bhall  fall  to  obey  sacb  injunctkm*  or  other 

proper  process.  mandiUory  or  otherwise. " 

The  mention  of  the  district  court  in  the  above  section  does  nut  exclude  tbe 
supreme  court  from  hearing  Hiiy  case  in  which  it  has  original  Jurisdiction. 

iSection  17  provides  tliat  "said  board  shall  have  the  general  supervision  of 
All  raih'oads  0()erated  by  steam  in  the  state,  and  shall  inquire  into  any  neglect 
•of  duty,  or  violation  of  any  of  the  laws  of  this  state  by  railroad  corporations, 
doing  business  in  this  state,  or  by  any  officer,  agent,  or  employe  of  any  rail- 
road corporation,  doing  business  in  this  state;  aiUd  shall  from  time  to  time 
«HrefuIiy  examine  and  inspect  the  condition  of  each  railroad  in  this  state,  and 
its  equipments,  and  manner  of  the  conduct  and  mamigement  of  the  same,  with 
reference  to  the  public  safety,  interest,  and  convenience.  It  sliall  carefully 
investigate  any  complaint  maite  in  writing,  and  under  oath,  concerning  any 
lack  of  facilities  ur  accommodations  furnished  by  any  railroad  corporation, 
bluing  business  in  this  state,  for  the  comfort,  convenience,  and  accommoda- 
tion of  individuals  and  the  public;  or  any  unjust  discrimination  against  either 
■any  person,  tlrm  or  corporation,  or  locality,  either  in  rates,  facilities  furnished, 
-or  otherwise;  and  whenever,  in  the  judgment  of  said  board,  any  repairs  are 
necessary  upon  any  portion  of  the  road,  or  upon  any  stations,  depots,  station- 
Jiouses,  or  warehouses,  or  upon  any  of  the  rolling  stock  of  any  railroad,  doing 
business  in  this  state,  or  additions  to,  or  any  changes  in,  its  rolling  stock, 
atatiuns,  depots,  station-houses,  or  warehouttes,  are  necessary  in  order  to  se- 
cure the  safety,  comfort,  accommodation,  and  convenience  of  the  public  and 
individuals,  or  any  change  in  the  mode  of  conducting  its  business,  or  operat- 
ing Its  road,  is  reasonable  and  expedient,  in  order  to  promote  the  security  ajid 
Accummtxlation  of  the  public,  or  in  order  to  prevent  unjust  discriminations 
against  either  persons  or  places,  it  shall  make  a  finding  of  the  facts  and  an 
order  requiring  said  railroad  corporation  to  make  such  repairs,  improvements, 
or  addition  to  its  rolling  stock,  road,  stations,  depots,  or  warehouses,  or  to 
make  such  clianges,  either  in  the  mannw  of  conducting  its  business,  or  in  the 
manner  of  operating  its  roidi  as  such  board  sfaall  deem  proper,  reasouable, 
and  expedient." 

It  will  thus  be  seen  that  the  board  is  clothed  with  the  "general  supar* 
vision  of  all  railroads  operated  by  steam  in  the  stiite,  **  *  *"  and  it  is 
made  its  duty  to  **csrefully  investigate  any  complaint  in  writing,  and  ander 
oath,  concerning  «  *  «  any  unjust  discrimination  against  either  any 
person,  Qrm  or  corporation,  or  locality,  either  in  rates,  facilities  furnished, 
■or  otherwise.  *  *  *  In  order  to  piviwnt  unjust  diwriminatioru  i^ainat 
either  persons  or  places,  it  shall  make  a  flmling  of  the  facts  and  an  order  re- 
quiring said  railroad  corporation  *  *  *  to  make  such  changes  *  «  * 
in  the  manner  of  conducting  its  buaineas.  as  such  board  shall  deem  proper, 
reasonable,  and  expedient." 

Webster  defines  the  word  "superrlslon"  to  be,  **the  act  of  orerseelng;  in- 
spection ;  supei-intendence. "  The  board,  therefore,  is  dt^ed  with  the  power 
•of  overseeing,  inspeoting,  and  superintending  the  railways  within  the  slate* 
lor  tbe  purposes  of  carrying  into  efEtet  tbe  provisions  of  this  act,  and  they  are 
clothed  with  power  to  prevent  unjust  discriminations  against  either  persons  or 
places.  The  attorn^  for  the  respondent  contend  that  tbe  act  Is  to  receive  a 
strict  construction.  No  satisfactory  reason,  however,  was  given  for  the  adop- 
tion of  Bucb  rule.  The  act  is  remedial  la  its  nature,  and  is  designed  to  pre- 
vent and  punish  abuses,  in  tbe  management  of  stime  or  all  of  tbe  rallw^ 
■of  the  state;  and  in  construing  remedial  statutes  there  are  three  points  to  be 
considered,  tIz.:  the  old  law,  the  mischief,  and  the  remedy;  tliat  how  the 
law  stood  at  tbe  making  of  the  act,  what  the  miscbief  was  for  whiob  the  for- 
mer law  did  not  provide,  and  what  remedy  tlie  legishttare  bas  provided  to  care 
the  mischief;  and  it  is  the  business  of  courts  so  to  construe  tbe  act  as  to  sup- 
jn-esa  tbe  miscbief  and  advance  the  remedy.   1  Bl.  Comm.  87;  Rogen  v.  J3»- 
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lei  Co..  4  Xeb.  58.  Hero fsut  net  whtdideclRrea  that  all  dinrgeBSluiIllwjuafc 
and  reasonable,  prohibits  and  deelares  unlawful  all  unjiiat  and  nnreaaunable 
charges;  wbich  requires  schedules  of  such  Just  and  reasonable  diai^es  to  b& 
posted  for  the  use  the  public,  and  prcriiibits  an  advance  in  rates,  except 
uponcertainconditlons;  wliioh  prohibits  any  preference  in  favorof.orBSHinst, 
any  person  or  place;  which  requires  the  board  to  investigate  all  oomplainia 
against  any  railway  corporation  doing  business  within  tlie  state,  and  gives- 
such  board  power  to  call  for  persons  and  papers  In  order  that  their  Investiga- 
tions  may  be  thorough,  and  the  report  thereof  based  upon  facts ;  and  also  makes 
their  Andingof  tadB  prima  facie  evidence  tliereof,  and  requires  said  board  to 
investigate  and  pnvent  any  unjust  discrlmlmuion  against  either  any  person, 
firm,  oorporation.  or  locality.  These  are  broad  powers.  They  are  not  to  be 
restricted.  Such  powers  were  conferred  for  the  express  and  dedared  purpose 
of  fixing  charges  which  shall  be  reasonable  and  just,  and  prohibiting  unjust 
and  nnreasonable  charges,  and  unjust  discrimination.  The  court  has  no  au- 
thority to  limit  the  board  In  tmy  respect  in  that  r^rd.  Su^  board  is  to  de- 
termine, in  the  first  instanoe  at  least,  what  are  reasonable  and  just  charges, 
what  unreasonable  and  unjust,  and  when  any  person,  finn,  corporation,  or 
kK»Il^  is  unjustly  discriminated  i^nst.  llwre  can  be  no  restriction  of  the 
word  *'localify.**  It  may  refer  to  a  vllUge,  dty,  connty»  or  portion  of  the 
state,  the  meaning  in  eaiob  cue  to  be  determined  by  the  territory  which  tho 
board  shall  find  to  be  unjustly  discriminated  against.  And  if  there  is  discrim- 
{nation  against  any  person,  firm,  or  eorpmntlon,  it  Is  the  duty  of  the  board  so 
to  find,  uul  to  require  the  railway  tympany  to  cease  its  discrimination.  To 
do  so  such  board  has  the  authwlty  to  require  such  railway  company  to  reduce 
its  ratee  to  a  reasonable  and  just  standard.  The  power  to  flxa  reasonable  and 
just  rate  isdearly  conferred  on  the  t)oard,  asalsothe  power  to  determine  what 
rates  are  unjust  and  unreasonable.  It  is  the  duty  of  the  board  to  prevent  un- 
jint  discrimination  in  all  the  forms  mentioned  ^  the  statute,  and  to  do  so  it 
mny  determine  what  is  a  proper  charge  to  and  tram  any  pointa  wiiliin  the 
state,  and  its  order  in  that  regard,  bnsed  on  its  finding  of  mcts,  willbepHma 
faeie  evidence  of  the  correctness  of  the  order. 

In  tile  case  under  consideration  the  board  found  that  the  rates  and  charges 
of  the  respondent  were  excessive;  in  other  words,  ttiat  there  was  unjust  dis- 
crimination against  tliat  part  of  the  state;  and  having  so  found,  the  board  is 
clothed  with  ample  power  to  require  such  railway  company  to  reduce  its  rates 
and  cliargfs.  Tlie  power  of  the  board,  therefore,  to  establish  and  regulate 
rates  and  charges  upon  railways  within  the  state  of  Nebraska,  is  full,  ample, 
and  complete. 

5.  Some  objection  is  made  to  the  remedy  by  mandamus,  and  it  is  said  by 
the  attorneys  for  the  respondent  that  the  writ  may  not  ir  .ue  where  there  is  a 
plain  and  adequate  remedy  in  the  onlinary  course  of  the  law,  (Code,  §  64t>;) 
that,  therefore,  "it  may  not  issue  in  this  cHse*  because  there  is  a  plain  and  ad- 
equate remedy  in  the  law  for  enforcing  the  order  of  the  board  of  transporta- 
tiiin.  if  its  ordei  is  a  lawful  one,  by  application  to  the  district  court  in  the  mode 
pomtetl  out  in  the  sixteenth  section  of  the  act  of  1887;  that  the  proceeding 
i.::ilfr  the  sixteenth  section  is  both  plain  and  adequate.  That  the  legisla- 
ti.-re  ilid  not  intend  to  authorize  or  permit  the  enforcing  of  all  orders  of  tlie 
iKhud  by  mandamua  is  clear  from  ttie  fact  tlmt  as  to  the  particular  matters 
mentioned  in  the  seventeenth  section  it  gave  authority  to  proceed  hymanda- 
mm  as  the  only  and  exclusive  remedy  for  enforcing  such  orders ;  and  as  toall 
other  orders  in  reference  to  all  other  matters  mentioned  in  tlie  act  the  letn^is- 
lature  provided,  as  the  only  and  exclusive  remedy,  an  application  in  the  first 
Instance  to  the  district  court,  as  provided  in  section  16.  The  fact  that  the 
leginlature  specifically  gave  the  right  to  proceed  by  mandamus  in  the  cases 
mentioned  in  the  seventeenth  section  only,  and  provided  other  specific  and 
sdequate  remedy  for  M  other  cases,  leaves  no  doubt  that  It  was  the.iutention 
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of  that  body  that  numdamtu  should  only  be  resorted  to  In  the  cases  provided 
for  in  the  seventeenth  -section."  These  objections  are  anteniU)le»  Th^  are 
that  the  district  court  alone  has  Jurisdiction,  and  not  that  the  relator  lias  an- 
other remedy  besides  mandamtia.  But  even  if  the  objections  were  to  the 
form  of  the  remedy,  they  could  not  be  sustained.  The  fact  that  an  action 
will  lie  does  not  supersede  the  remedy  by  mandamttt.  If  the  remedy  by  an 
action  Is  not  a  plain  and  adequate  remedy,  a  mandamtu  may  be  issued,  not- 
withstanding an  action  would  lie.  State  v.  Stmma^  11  Neb.  107,  7  K.  W. 
Bep.  748.  Thus,  while  a  party  aggrieved  by  some  violation  of  the  statute  by 
the  respondents  might  maintain  an  action  against  such  respondents,  yet,  if 
such  remedy  was  not  adequate,  it  wonM  not  prevent  him  from  enforcing  his 
rights  by  mandamta.  The  test  to  be  applied  in  determining  the  right  to  re- 
licdF  by  mandamua  is  to  inquire  whether  the  relator  has  a  clear,  legal  right  to 
such  writ,  and  whether  he  has  any  other  adequate  legal  remedy*  People  v. 
Head,  25  111.  325;  People  t  HiUiard^  29  111.  418. 

In  the  case  at  bar  the  relators  show  a  clear  legal  right  to  have  the  ordn- 
made  by  them  complied  with.  People  y^MayoTthl  lU.  28;  Peopiey.  Brooh- 
lyn,  1  Wend.  318.  And  this  writ  may  be  applied  for  in  a  proper  case  in  the 
supreme  court  under  any  section  of  the  act  which  authorizes  the  filing  of  an 
appUcation  in  the  district  court  for  sucli  writ.  In  many  cases  the  district 
court  is  unable  to  grant  adequate  relief,  ito  jurisdiction  being  limited  to  a  par- 
ticular county.  Thus,  suppose  the  board  of  transportation,  as  in  the  case 
under  consideration,  should  order  a  railway  company  to  reduce  Its  rates  and 
charges  on  all  its  lines  within  the  state;  a  question  might  perhaps  arise  as  to 
the  power  of  ttie  district  court  to  act  on  rates  without  the  county  in  whidi 
the  action  was  brought.  So  in  cases  of  like  character.  But  where  the  action 
is  instituted  in  the  supreme  court,  no  question  of  that  kind  can  arise,  nor  can 
the  party  be  debarred  by  any  statute  of  a  constitutional  right.  The  supreme 
court,  therefore,  has  jurisdiction  in  the  case,  and  mandamue  is  the  prtqier 
remedy. 

The  demurrer,  therefore,  is  overruled,  and  a  peremptory  writ  will  issue 
within  10  days  from  tliis  date,  unless  the  respondent,  within  that  time,  shall 
present  to  tlie  court  an  answer  showing  compliance  with  the  alternative  writ, 
or  a  defense  upon  tbe  facts  to  the  action.  Judgment  accordingly. 

(The  other  judges  concur.) 


BOTTMAH  and  others  t.  Babtuns  and  others. 

{Supreme  Court  of  X^nuka.   November  10^  1887.) 

L  BsLiatOTO  SoCimBS— SCSUK— iKTRBrSBIKCa  BT  Eqvitt. 

Where  tliere  is  a  schism  lii  a  religious  society,  a  court  of  eqnit;  does  not  attempt 
to  enforce  the  decree,  faitli,  or  doctrines  of  eitlier  party,  though  their  existence  and 
nature  may  incidentally  be  Involved  In  an  inquiry  relative  to  the  rigbts  of  such 
society.  All  that  it  does  is  to  enforce  the  obao'Taiioe  and  execution  of  an  ascer- 
tained trust. 

2.  Same— Skfaratiov— SnccxnioN. 

Where  a  separation  lias  token  place,  a  court,  in  determining^  the  question  of 
legitimate  anccession,  vill  adopt  tbe  rule  of  such  society,  and  cnroroeito  policy  in 
the  8i»irit  and  to  tbe  effect  for  which  It  was  designed. 

8.  Samr— CaAi«OB  OF  CoKsnTDnon — Notice. 

Where  a  churcli  has  been  orf*anized,  and  a  constitution  adopted  and  signed  by 
its  nietiibers,  under  wliioh  tbe  church  has  existed  for  a  series  of  years,  such  constf- 
tntion  can  be  changed  only  in  the  manner  provided  therein,  or  by  the  roles  or  by- 
laws of  such  society;  and,  where  the  oonstitntion  provides  for  a  three-months 
notice  of  any  proposed  change  in  tbe  constitution,  a  change  effected  without  giv- 
ing such  notice  is  invalid,  and  of  no  effect. 

i.  fiAifii— Sbpahatioit — FosBBsioir  or  CntntCH  Pbopkbtt. 

Where  certain  members  and  officers  of  the  Evangelical  Lutheran  Church,  with- 
out giving  the  notice  required  by  the  consUtuUou  and  complying  with  ite  tonua, 
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Join  '*  IHa  Bnte  ]>enlBch«  EvanMlIselM  Zioxm  0«nidiide,"  htkt  that  baTins  eaued 
to  ba  menibcvB  of  the  IiQiheian  Church,  tbajr  were  not  enUtled  to  the  poamaioo  of 
the  property  ofauch  ohnrch. 

(agOahtubgOu  Qmrt.) 

Appeal  from  dlstriot  conrt,  Otoe  county;  Fouxn^  Judge. 
S.  H.  Calhmm,  tor  plaintlffw.  JP  T.  BoMom  and  John  C.  Watton,  for  de- 
fendants. 

Maxwell,  C.  J.  The  platntf  A  all^  in  thefr  potion — 
"That  ihey  are  letidents  of  Nebraska  Oity,  In  Otoe  oonnty,  state  of  Ne- 
braska ;  that  oa  the  twentieth  day  of  January,  1867,  at  said  Kelimtaka  City,  the 
said  First  Evangdical  Lutheran  Church  in  Nebraska  City,  Nebraska,  was 
duty  organized  under  tlie  laws  and  r^nlatlons  of  the  general  synod  of  the 
Evangdical  Lutheran  Church  of  the  United  States,  and  was  Uien  duly  Incor- 
porated under  the  general  incorporation  law  of  the  tlien  territmy,  now  state, 
of  Nebraska,  by  the  election  of  a  board  of  trustees,  consisting  of  £11  Hober, 
Charles  C.  Walbnnm,  F.  Templin,  H.  H.  Fatring,  A.  F.  Mollring,  Frederick 
W.  Buttman,  and  John  Stromer,  and  adopted  a  constitution  In  accordance 
with  the  rules  and  regulations  of  the  general  synod;  that  under  said  constitu- 
tion, two  at  stdd  trustees  are  called  'deacons,*  and  two  of  them  are  called 
*  elden,'  and  two  of  them  are  called  *  trustees,'  and  that  said  officers,  to- 
gether with  the  pastor,  eonstitnle  the  council  of  said  congregation,  and  have 
charge  of  Its  affairs,  and  control  and  custody  of  its  pnqierty  and  haid  all  the 
same  in  trust  for  said  congregation,  subject  to  and  in  accordance  with  the 
roles  and  regulations  of  said  general  synod ;  that,  shcvtly  after  s^d  organization, 
thesaid  congregation  purchased  lots  one  (1)  and  two,  (2,)  in  block  eight,  {8.)  as 
designated  on  the  recorded  plat  of  South  Neoraska  City,  now  a  tnrt  of  Nebraska 
City,  in  Otoe  county,  Nebraska,  and  during  said  year  of  1867  erected  thereon 
a  commodious  building  for  public  worship  to  be  therein  held  according  to  the 
iloctrines,  beliefs,  and  discipline  of  the  said  Evangelical  Lutheran  Church, 
and  for  such  other  purposes  as  said  congregation  might  properly  see  fit  to  uae 
said  building,  in  connection  with  ordinary  ohurch  work  of  said  Evangelical 
Lutheran  Swiety;  that  aaid  property  was  so  purchased,  and  said  church 
ediflce  BO  erected  tliereon,  by  members  of  said  Evangelical  Lutheran  Church 
■at  that  time,  and  with  the  further  Aid  of  certain  funds  furnished  by  the 
Church  Extension  Society  of  the  Evangelical  Lutheran  Church  of  the  General 
Synod  of  the  United  States, — the  same  l>eing  an  organization  of  the  said 
Evangelical  Lutheran  Church,  for  the  purpose  of  aiding  In  the  erection  of 
church  ediflces  in  the  United  States  for  the  use  and  benefit  of  congregations 
and  organizations  of  said  particular  sect  or  denomination,  and  tiiat.the  same 
has  been  so  used  until  about  the  happening  of  the  events  hereinafter  men- 
tioned; that  Die  Erste  Evangelische  Zions  Oemeinde,  to-wit,  the  First  Ger- 
man Evangelical  Zlons  Congregation,  Is  a  religious  organization  different  and 
distinct  from  the Evaogelical  Lutheran  Church  aforesaid,  is  not  in  afiSliation 
with  the  general  synod  of  said  Lutheran  Church,  nor  with  those  who  pur- 
chased said  property  and  contributed  to  the  price  thereof,  and  to  the  erection 
at  said  church  ediflce,  nor  with  the  said  church  extension  society,  which 
aided  in  said  purchase  and  erection,  Hiid  is  not  subject  to  the  said  general 
synod,  or  in  any  way  controlled  thereby;  that  on  or  about  the  eighteenth  of 
December,  1884,  the  above-named  defendants,  combining  and  confederating 
with  other  persons  to  these  plaintlfte  unknown,  but  whose  names,  when  dis- 
covered, plaintiffs  ask  may  be  added  hereto  as  defendants,  with  apt  and  suit- 
able words  to  charge  them  herein,  did  wrongfully  and  Arauduiently,  and  in 
violation  of  the  rigiits  of  those  plaintiff  and  other  members  of  said  Evangeli- 
-cal  Lutheran  Churcli,  undertake  to  unite  aaid  Evangelical  Lutheran  Churcli 
with  said  First  German  Evangelical  Zlons  Oongrqgauon,  and  to  take  posses- 
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sion  of  said  property,  and  to  transfer  the  same  to  the  possecnion  and  control 
of  said  Ziona  Congregatton.  and  dtd  at  said  meeting  agree  among  ttipmselves- 
to  change  said  orf^niiization  to  and  to  become  a  part  of  said  ZIons  Congr^^ 
tiim,  and  to  deprive  these  plaintifCa  and  thesaid Evangelical  Lutheran Churclk 
In  Nebraska  City,  Nebraska,  uf  said  property,  and  of  all  right,  title,  and  in* 
terest  therein,  and  to  prevent  them  from  worshiping  therein,  or  otherwise 
using  said  property  as  and  for  the  use  of  the  srUd  Evahgelioal  Lutheran 
Church;  that  on  tlie  evening  of  the  thirteenth  of  February,  1885,  at  about 
eight  o'clock  p.  h.  of  said  day.  after  these  pliUntifb  and  certain  other  mem- 
bers of  said  Lutheran  Oburch  had  quietly  and  peaceably  entered  said  church 
eiliflce,  and  were  engaged  in  religious  services,  and  also  in  holding  a  bustneas- 
meeting,  and  before  said  religious  servicee  were  concluded,  under  the  direc- 
tion and  temporary  charge  of  Bev.  Joseph  W  Kimmel,  a  i-egularly  ord^ned. 
minister  of  the  said  Evangelical  Lutheran  Church,  the  said  Rev.  J.  W.  Kim* 
mel  hHving  been  in  writing  duly  instructed  and  authorized  by  the  president 
of  the  Nebraska  synod  of  said  Evangelical  Lutheran  Church  to  look  after  the 
interests  of  said  church,  and  its  property  in  SHid  Nebraska  City,  the  said  de- 
fendants and  their  said  confederates  did  enter  said  church  building  violently, 
tumultuouBly,  and.  as  these  plaintiffs  verily  believe,  some  of  them  armed,  and 
did  interrupt  said  meeting,  and  did  with  violence  eject  him,  the  said  Uev.  J. 
W.  Klmm^  from  the  room,  and  did  then  and  there,  by  their  violent  and  out- 
rageous conduct,  and  by  blowing  out  the  lights  with  and  by  which  said  church 
WHS  tlien  lighted,  stop  and  end  said  meeting,  and  did  refuse  to  allow  and  did 
actually  prevent  said  business  meeting  or  said  religious  services  from  being^ 
completed,  although  the  said  Hev.  J.  W.  Kimmel  read  aloud  his  said  written 
authority;  that  said  defendants  and  their  said  confederates  seized  the  prases- 
sion  of  said  property  and  still  retain  tlie  same;  that  said  defendants  and  their 
said  conl'ederates  have  seized  the  custody  and  control  of  all  the  records  and 
Ljouks  of  said  Evangelical  Lutheran  Church,  and  the  keys  to  the  said  church 
edifice,  and  stilt  retain  the  same,  and  refuse  to  give  them  up  to  the  regular 
ofilcers  uf  said  church,  who  are  the  only  proper  legal  custodians  thereof,  and 
they  threaten  to  ret^tin  possession  of  all  said  property,  and  to  prevent  the  said 
Evangelical  Lutheran  Church  from  holding  divine  services  in  said  building- 
to-murrow,  tbe  fifteenth  uf  February,  lBti6,  and  at  all  times  thereafter,  and 
cliiim  to  hold  said  property  for  tbe  use  and  benefit  of  the  said  Zions  Congrega- 
tion, and  refuse  to  allow  these  plaintifts,  and  the  said  Evangelical  Lutheran 
Church,  any  possession  of  or  control  in  any  of  said  church  property,  and  to- 
prevent  them  from  ever  hereafter  holding  services  or  public  worship  as  such 
Evangelical  Lutheran  Church  therein;  that  the  mode  of  worship  and  the 
religious  belief  in  accordance  with  the  tenets  of  the  said  Zions  Church  is  not 
the  mode  of  worship  nor  the  religious  belief  nor  the  discipline  which  these 
pltiintiffs,  nor  the  said  Evangelical  Lutheran  Church  for  which  they  are  trus- 
tees, profess,  nor  prefer  and  desire,  nor  the  one  for  which  said  property  was- 
puvchased,  and  said  chnrch  edifice  erected,  and  that  they  have  no  other  place 
of  worship  in  said  Nebraska  City,  nor  is  there  any  other  place  in  said  Ne- 
braska City  solemnly  dedicated  to  public  worship,  as  these  plaintiffs  and  said 
chiircli  believe  that  said  edifice  should  be  dedicate  ),  nor  is  there  another  regu- 
larly ordained  minister  of  said  churcli  now  here  to  conduct  divine  worship., 
except  the  said  Rev.  J.  W.  Kimmel,  so  far  as  these  plaintiffs  know ;  and  that 
their  lij^htsln  the  premises  demand  prompt  and  immediate  protection. 

"Plaintiffs  ask  ttiat  said  defendants,  and  all  persons  acting  by,  through,  un- 
der, or  in  connection  with  them  in  any  way,  may  be  restrained  forever  from 
keeping  thme  plaintiffs,  and  the  said  Evangdical  Lutheran  Church,  out  of  the- 
po!«ession  of  said  properly,  or  of  the  key  or  keys  whereby  access  may  be  ob- 
tained  thereto,  and  of  the  records,  books,  papers,  and  documents  of  said  Lu- 
theran Church,  and  frant  any  longer  retaining  any  of  the  property  of  any  do 
soription  which  they  have  taken  from  the  said  organization  known  as  the  First 
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ETangelieal  Lutheran  Church  In  Kebrnska  Gitj,  Nebraska,  and  from  any  in- 
terference with  or  interrupting  the  meetings  ur  the  worship  of  said  churcli, 
or  setting  up  any  claim  or  claims,  as  such  Zions  Congregation,  to  the  property 
of  said  Lutheran  Cbnrch,  or  from  preventing  these  piaiDtISs,  and  the  said 
Lutlieran  Church,  from  having,  holding,  and  enjoying  the  sole  and  uninter- 
rupted use  and  possession  of  siiid  property,  and  all  that  pertains  thereto;  and 
for  such  further  and  otlier  relief  in  the  premises  as  shall  seem  agreeaUe  to 
equity  and  good  con^ience. " 
Jn  their  answer  the  defendants  admit — 

"That  on  tlie  twentieth  day  of  January,  1867,  the  First  Evangelical  Lu- 
theran Church  in  Nebraska  City,  Nebmska,  was  duly  organized  as  in  the  peti- 
tion seated;  and  admit  the  election  of  tlie  persons  therein  named  as  a  board  of 
trustees ;  and  that  a  constitution  was  adopted  as  In  the  petition  alleged ;  and 
that  under  said  constitution  two  of  said  trustees  are  called  '  deacons, '  and  two 
are  called  'elders, '  and  two  are  called  'trustees;'  and  that  said  officers,  to- 
gethsr  with  the  pastor,  constitute  the  council  of  said  congregation,  and  have 
cbaige  of  the  affairs  and  control  and  custody  of  its  property,  and  hold  the  same 
in  trust  for  said  congregation;  but  deny  they  hold  the  same  for  said  congre- 
gation subject  to  and  in  accordance  with  any  rules  and  regulations  of  the  Gen- 
eral Synod  of  the  Evangelical  Lutheran  Church  of  the  United  States,  and  al- 
that  the  said  general  synod  has  no  right,  authority,  or  jurisdiction  over 
the  said  property  of  said  congregation ;  nor  can  said  general  synod  dispose  of 
the  property  of  said  congregation,  nor  can  It  prevent  the  said  congregation 
from  disposing  of  the  same  in  any  manner  the  said  congregation  see  fit;  ad- 
mit the  purchase  by  the  said  First  Evangelical  Lutherau  Church  of  theproperty 
described  in  the  petition,  and  timt  a  church  edifice  was  erected  upon  said  prop- 
erly, but  deny  tliat  said  property  was  purchased  or  said  church  edifice  erected 
through  any  means  furnished  by  the  general  synod,  or  by  any  aid  received 
from  any  church  extension  society ;  and  deny  that  said  property  was  purchased 
through  any  aid  received  from  aaid  synod  or  said  society.  They  allege  that 
said  synod  or  said  society  loaned  to  said  First  Evangelical  Lutheran  Church 
money,  and,  to  secure  the  repayment  of  the  same  and  interest,  took  a  mort- 
gage from  said  church  concerning  the  said  real  estate,  and  the  church  odifice< 
thereon,  and  they  allege  ttie  said  debt  was  paid,  with  interest,  by  the  said  First 
E-vangeiical  Lutheran  Church,  and  the  said  synod,  and  the  said  Church  Ex- 
tension Society  have  no  longer  any  claim  thereon.  They  deny  that  the  said, 
synod,  or  the  said  church  extension  society,  furnished  any  money,  or  any  means, 
to  aid  tlie  said  First  Evangelical  Lutheran  Clmrch  in  purchasing  said  prop- 
erty, or  in  erecting  the  church  edifice  thereon,  other  than  as  above  set  forth;: 
and  deny  that  the  said  synod,  or  the  said  church  extension  society,  have  any 
right,  title,  claim,  or  interest  of  any  kind  in  or  to  said  property.  They  admit 
tbeaaidchurch  eiliOce  was  erected  as  a  building  of  public  worship  to  be  therein 
held  according  to  the  doctrines,  beliefs,  and  discipline  of  said  Evangelical  Lu- 
theran  Church,  and  for  such  other  purpose  as  said  congregation  might  see  fit  to 
use  the  said  building  in  connection  with  ordinary  church  work  of  said  Evan- 
gelical Lutlieran  Church;  that  the  said  First  German  Evangelical  Zions  Con- 
gregation is  a  religious  organization,  as  herein^ter  set  forth  more  fully;  but 
deny  that  it  is  different  or  distinct  from  the  Evangelical  Lutheran  Church, 
and  that  it  is  not  in  affiliation  with  the  General  Synod  of  the  Evangelical  Lu- 
theran Church,  or  with  those  who  purchased  said  property,  and  contributed 
to  the  price  thereof,  and  to  the  erection  of  said  edifice. 

■They  deny  that  on  the  thirteenth  of  December,  1884,  or  at  any  otiier  time, 
they  wrongfully  and  fraudulently,  and  in  violation  of  the  rights  of  said  plain- 
tilb,  and  other  members  of  said  First  Evangelical  Lutheran  Church,  un- 
dertook to  unite  said  Evangelical  Lutheran  Church  with  said  First  German 
Bvang^cal  Zions  Church;  that  they  undertook  to  take  possession  of  said 
fBOperty.  and  to  transfer  the  same  to  the  possession  and  control  of  said  Zions 
T.SSs.w.no.l — 9 
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Chnrch  or  Congregation ;  thai  thej  agreed  among  theniselvea  to  change  said 
congregation  to  and  become  a  part  of  said  Zions  Congregation  or  Church,  and 
todepnve  the  plaintifte  and  the  said  Evangelical  Lotheran  (%urch  of  the  said 
property,  and  of  all  or  anj  right,  tiUe,  or  Interest  therein^  or  to  prevent  them 
from  worshiping  therein,  or  otherwise  using  said  property  as  and  for  the  ase 
of  said  Evangelical  Church ;  deny  that  they  on  the  thicteenth  of  Fehrnary, 
1885,  or  at  any  other  time,  entered  the  said  church  building  violently  or  tu- 
multuously  and  armed,  and  thus  interrupted  Xhe  plafntifFs  and  others  when 
lawfully  worsliiping  therein;  deny  that  they  prevented,  or  attempted  to  pre- 
vent,  the  plaintiffs  worshiping  in  said  diurch  building,  but  admit  that  they 
prevented  them  from  transacting  any  business  therein;  deny  that  they  seized 
possession  of  said  property,  but  allege  that  defendants  were  actually  and  law- 
fully in  the  possession  of  said  bnildlng,  and  that  they  still  lawfully  retain  pos- 
session of  said  building;  deny  that  they  seized  the  records,  books,  papers,  and 
other  property  of  said  First  Evangelical  Lutheran  Church,  and  all^e  that  de- 
fendants were  in  the  lawful  possession  and  custody  of  said  properties,  and 
still  retain  such  lawfnl  possession,  and  deny  that  they  i-efuse  to  give  up  the 
said  pn^erties  to  the  le^^l  custodians,  and  allege  that  they  are  the  legal  cus- 
todians of  all  the  property  of  the  said  First  Evangelical  Lutheran  Chnrch  of 
Nebraska  City,  and  tliat,  as  such,  they  are  and  have  had  uninterrupted  pos- 
session of  the  said  church  building,  and  all  other  properties  of  said  church. 

"They  deny  that  they  threatened  to  prevent  the  said  First  Evangelical  Lu- 
theran Church  from  holding  divine  worship  in  said  bnlldlng,  but  allege  that 
on  the  eighteenth  day  of  December,  1884,  they  were  the  duly  elected  and  act* 
ing  trustees  of  the  said  First  Evangelical  Lutlieran  Church  in  Nebraska  Cit^; 
that  on  tliat  day  a  meeting  had  been  called  pursuant  to  notice  for  tlie  purpose 
of  amending  the  constitution  of  the  said  last-named  chnrch  in  tlie  matter  of 
the  name  of  the  church  and  the  congregation  only;  that  defendants  WtUiani 
Luecke,  Albert  Schnitker,  and  Frederick  W.  Rodenbrock  were  duly  elected 
trustees  of  said  Evangelical  Lutheran  Church,  and  were  duly  installed  and 
entered  upon  the  duties  of  said  offices  and  trust  on  October  28,  1883,  and, 
under  the  constitution  of  said  last-named  church,  their  terms  of  office  expire 
on  November  1,  1885;  that  the  defendants  Adam  Schafer,  Herman  H.  Bart- 
ling,  and  Henry  Fastenan  were  duly  elected  trustees  of  and  for  said  church 
for  the  term  of  two  years,  and  on  the  twenty-eighth  day  of  October,  1883. 
were  duly  installed  as  such,  and  entered  upon  the  duties  of  said  offices,  and 
that,  under  tlie  constitution  and  laws  of  said  church,  their  terms  uf  office  ex- 
pire on  November  1, 1886;  and  that  said  election  was  duly  and  regularly  held 
by  said  church  association,  at  the  time  and  in  the  manner  required  by  the 
constitution,  rules,  and  customs  of  said  church  association,  and  said  plain- 
tlfFs,  or  a  majority  of  them,  participated  therein,  and  have  acquiesced  therein 
-since  the  date  thereof,  until  the  date  of  the  disturbances  mentioned  in  the  pe- 
tition; that  two  of  said  defendants  are  trustees,  two  of  them  are  deacons, 
-and  two  are  elders,  duly  installed  and  in  charge  of  the  aftaira  and  property  of 
■said  church,  and  are  in  possession  of  said  church  building,  and  the  pews  and 
'furniture  therein,  and  of  the  service  owned  by  said  church,  and  of  all  books 
:and  other  property  belonging  to  the  said  church,  and  have  been  so  In  charge 
;and  possession  thereof  ever  since  the  twenty-eighth  day  of  October,  1883,  at 
which  date  their  predecessors  in  office  turned  the  same  over  to  them,  at  which 
time,  nor  ever  since,  has  there  been  any  question  raised  by  any  one  in  or  out 
of  said  church  as  to  the  right  of  defendants  to  administer  said  offices  until 
the  same  was  raised  in  this  proceeding;  that  defendants  and  their  predecessors 
in  office  have  been  in  the  peaceable  possession  of  said  church  and  its  property 
since  the  date  of  its  organization,  to-wit,  in  the  year  1867,  until  the  present 
time,  and  the  said  plaintiffs  have  at  no  time  been  in  the  lawful  j>ossession  of 
said  church,  or  any  of  its  property:  said  plaintiffs  are  not  the  trustees  of  said 
First  Evangelical  Lutheran  Church,  nor  are  they  or  eltiier  of  them  trustees 
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thereof,  nor  do  they  or  either  of  tliem  hold  an  office  in  said  church,  and  there 
lias  been  no  election  of  them,  or  eittier  of  them,  to  the  office  of  trustees,  or  to 
any  other  olHoe  in  said  church ;  and  no  meetinft  of  said  sodeLy  has  ever  been 
called  at  which  the  said  plaintifibt  or  any  of  them,  were  elected  to  any  office  In 
said  church. 

"Defendants  are  the  legal  and  lawfully  elected  trustees,  and  are  in  the  law- 
fol  poasesaion  of  the  said  First  Evangelical  Lutheran  Church,  and  of  all  its 
affaits  and  property,  and  hold  the  same  in  trust  for  said  society;  that  on  the 
eighteenth  day  of  December,  at  the  said  meeting  called  as  required  by  the 
oonsUtnfeion  and  regulations  governing  aald  Lutheran  Church.  It  was  nnani- 
moudy  reaolved  by  the  sud  congregation  to  change  the  name  of  the  sai^  church 
from  that  ftf  the  First  Evangelical  Lutheran  Church  of  Nebraska  City,  to  the 
First  German  Evangelical  Zions  Lutheran  Gengregation.  and  the  said  consti- 
tution was  changed  and  altered  in  that  particubr,  but  in  writing  up  the  pro- 
ceedings had  in  thus  changing  the  name  of  said  church  for  the  purpose  of  fil- 
ing a  certificate  there(^  in  the  county  clerk's  office  of  Otoe  county,  Nebnuka, 
and  in  writing  up  the  minntes  of  said  meeting,  the  word  *  Lutheran '  was  un- 
intentionally left  out  by  the  secretary*  and  proceedings  have  been  taken  by 
said  Bodety  to  have  the  said  minutes  and  the  said  certificate  amended,  and  the 
said  word  '  Lutheran '  wlUf  u  soon  as  the  rules  and  regulations  governing 
the  meetings  of  said  sodety  permit,  be  inserted  in  the  name  a£  siUd  church: 
that  it  was  the  understanding  and  Intention  of  said  society,  and  of  all  the  mem- 
bers present  at  said  meeting,  that  the  word  *  Lutheran*  was  to  be  a  part  of  the 
said  name  at  said  church  assooiiriiion,  and  there  was  no  intention  to  change 
the  doctriiies,  modes  of  worship,  or  disciplines  in  said  church,  but  It  was  and 
is  now  the  desire  of  defendants  that  the  doctrines,  modffl  of  worship,  and 
church  discipline  in  said  congregation  shall  be  and  remain  the  same  as  it  has 
been  heretofoxe,  from  the  date  ot  the  organizi^ion  of  said  First  Evangelical 
Lutlieran  Church,  and  defendants  and  those  acting  with  tliem  do  not  intend 
to  change  the  doctrines,  mode  of  wrashlp,  or  church  discipline  in  any  partic- 
ular from  that  which  has  already  been  practiced  in  said  First  Evangelical 
Lutheran  Church,  and  the  said  church  constitution  as  so  amended  does  not  as- 
sume or  pretend  to  change  tiie  doctrines  to  be  preached  to  said  congregation, 
nor  to  transfer  ttie  said  church  congr^aUon  to  ai^  faith  other  than  the  faith 
of  the  said  Lutheran  Church. 

**That  at  said  meetiug  on  the  ei^iteenth  of  December  there  were  present 
all  the  members  of  said  First  Evangcdical  Lutheran  Church  who  were  in  good 
standing,  and  there  was  none  who  dissented  from  the  changes  sought  by  said 
meeting  to  be  made  in  its  constitution;  that  the  said  congregation  of  said 
Evangelical  LutJieitui  Church  is  composed  exclusively  ot  Germans,  all  oC 
whom  speak  and  understand  the  German  langu^,  and  the  persons  who  con- 
tributed to  the  purchase  of  said  church-site,  and  the  church  building  thereon, 
were  Qermans.and  the  said  church  has  always  been  one  in  which  the  German 
language  has  been  spoken  exclusively,  and  it  was  the  desire  of  the  said  con- 
gregation that  the  word  *  German '  should  appear  in  the  name  of  said  church, 
wtiich  was  also  inserted  in  the  mane  of  the  church  at  said  meeting;  that  the 
plaintiffs  have  conspired  among  themselves  to  have  the  English  language 
spoken  in  s^d  church,  at  least  during  a  portion  of  the  time  of  service,  and  to 
have  the  church  exercises  and  ceremonies  conducted  and  administered  In  the 
En^ish  language,  which  language  is  not  spoken  or  understood  at  all  by  a 
portion  of  said  congregation,  and  by  a  portion  thereof  is  not  readily  under- 
stood; that  to  this  end,  and  with  the  intent  to  so  introduce  the  said  English 
laagoage  into  said  church,  the  said  plaintiffs  have  attempted  to  take  forcible 
possession  of  said  church,  and  have  at  times  broken  the  doors  of  said  church 
building  open,  and,  without  any  authority,  the  said  plaintifiTs  have  called  to 
take  the  aid  church  one  J.  W.  Kimmel,  and  the  said  J.  W.  Kimmel  has  en- 
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tered  Into  the  eonsplmey  with  the  snid  plaintifls*  with  the  Intent  to  aid  and 
aaaist  them  fn<tlieir  said  plot;  and  in  pnrsuanee  ot  their  said  oonspiracy,  the 
said  plaintiffs,  In  company  with  the  said  J.  W.  Klmmel,  proceeded  to  said 
church  edifice  on  the  thirteenth  day  of  Febmury,  lti85,  and  with  force  and 
violence  did  unlawfully  enter  said  church  in  the  absence  of  defenctonts,  the 
officers  and  truBtees,  said  church,  and  In  the  absence  of  the  said  oongregH- 
tion,  and  that  said  entry  and  breaking  were  made  and  done  In  the  nlght-Ume^ 
and  defendants  and  other  members  of  the  said  church  association  ieamingf 
that  such  unlawful  bretdcing  and  entry  had  been  made,  and  that  it  had  been 
made  with  the  intent  to  take  forcible  possession  of  said  church  building  and 
the  properties  ct  said  church,  went  to  said  church  building  while  plaintiffs 
and  the  said  Klmmel  were  in  the  said  church,  and  entered  the  same  in  a 
peaceable  manner,  and  did  not  interfere  or  Interrupt  the  said  plaintifFs  or  the 
said  Klmmel  while  engaged  in  worship,  though  i^ntlfFs  and  said  Klmmel 
had  no  right  or  authority  to  hold  services  thwein;  that  after  the  services  were 
concluded  the  said  Kimmel  cUimed  to  be  the  pastor  of  said  First  Evangelical 
lAthemn  Church,  uid  be  and  said  plaintifb  attem^ed  and  commenoed  to  ex- 
ercise the  rights,  duties,  and  functions  of  said  churchcongr^tlonand  church 
officers;  and  thraeupon  defendants  and  othw  members  of  saU  congr^tlon  of 
the  sfUd  First  Evangelical  Lutheran  Church  ejected  and  removed  said  plala- 
tUb  and  said*Klmmel  from  said  church  building,  having  flmt  requested  them 
to  withdraw  from  the  same,  and,  upon  th^  refusal,  ejected  them,  using  only 
sufficient  force  for  that  purpose;  defendants  deny  tliat  they  or  any  ot  them 
were  armed,  nor  was  any  one  with  them  armed,  and  all^  that  the  all^a- 
tions  In  the  petition  stating  any  ot  th«B,  or  any  of  the  oongregation  who  ac- 
companied them,  were  armed,  are  wlioily  and  absolutely  false  in  evei7  partlo- 
ular;  that  the  said  Geo.  F.  Kregel,  as  tbey  verily  believe,  was  armed  for  the 
purpose  of  terrifying  defendants  and  the  said  other  members  ot  said  congre- 
gation, and  was  about  to  draw  the  said  weapon  from  his  pocket  the  time 
deCendants  requested  the  said  Eiramel  and  said  plaintiffs  to  withdraw,  when 
defendant  Bartling  cautioned  him  not  to  do  so,  or  have  any  trouble,  where- 
upon said  Kregel  desisted,  and  refrained  from  drawing  said  weapon;  that 
said  Kimmel  has  not  been  chosen,  called,  elected,  or  app(dnted  Uie  said 
First  Evangelical  Lutheran  Church  to  act  as  the  pastor  thereof,  and  he  and 
the  said  plaintiffs  are  seeking  to  place  hiiu,  the  said  Klmmel,  in  chai^  of  said 
church,  and  said  congregation  unlawfully,  and  contrary  to  the  rulesand  reg- 
ulations of  said  church,  and  against  the  wishes  of  said  congr^atlon. 

**That  under  the  rules,  practice,  and  under  the  constitution  or  governing 
law  of  the  said  congregation,  whether  it  is  called  by  the  old  or  the  new  name, 
pastors  for  said  congregation  are  chosen  by  said  congregation,  and  no  synod, 
whether  the  General  Synod  of  the  United  States  or  the  General  Synod  of  North 
AiDOTiua,  has  any  authority  to  place  any  pastor  over  or  in  charge  at  said  con- 
gregation, but  the  said  congregation  is  an  Independent  body,  with  the  right, 
power,  and  authority  to  choose  its  own  pastor,  preaching,  practicing,  and  own- 
ing the  faith  ot  the  Lutheran  Church;  that  under  the  wiA  constitution  of  the 
First  Evangelical  Lutheran  Church,  and  under  the  constitution  of  the  congre- 
gation thereof  under  the  new  name  given  to  said  congregation,  that  said  F. 
W.  Kottman,  said  Kregel,  John  Teten,  and  Frederick  W.  Petring  are  not  in 
good  standing  In  said  church,  because  and  for  the  reason  that  none  ot  them 
have,  for  more  than  two  years,  eontributed  to  the  support  of  said  church, 
thougli  they  and  eacit  of  them  are  amply  able  to  contribute  to  the  support 
thereof,  and  said  Meyers  and  said  Noeltlng  are  not  considered  members  of  said 
oongregation,  whether  under  the  old  or  new  name,  and  they  are  not  members 
thereof,  as  they  have  never  been  received  into  said  congregation,  and  have 
not  signed  the  constitution  of  said  church;  that  not  one  of  said  plaiutiflb  is 
entitled  to  vole  for  church  officers  of  said  congregatkiD,  by  leaaon  of  the  tacts 
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aforesaid,  and  are  by  the  provisions  of  the  said  constitution,  as  it  waa  then 
and  now  is  as  amended,  disqiialitled  from  holding  ofHce  or  voting  at  any  elec- 
tion for  church  officers,  and  they  and  each  of  them  have  been  so  disqualified 
for  more  than  two  years  from  voting  or  holding  ofBce  in  said  church. 

"Article  7  of  the  (M>nstitutton,  as  it  waa  and  as  it  exists  now.  is  the  same. 

"Sections  1  and  2  are  as  follows:  All  congregational  elections  must  be 
published  by  the  church  council  to  the  congregation  at  least  two  weeks  before 
the  election.  (2)  At  these  elections  only  such  persons  shall  be  entitled  to  vote 
who  are  in  full  communion  with  the  church,  and  have  signed  the  constitu- 
tion, who  submit  to  its  government  and  discipline  regularly  administered, 
who  have  within  the  year  previous  communed,  unless  provideoliaily  pre- 
vented, and  who  have  contributed  aecording  to  tli^  ability  and  engagement 
to  all  its  necessary  expenditures.* 

"That  said  plaintiffs  are  all  and  each  is  disqualified  from  Toting  or  holding 
office  in  said  congregation  for  the  reason  that  none  of  the  pltuntifb  have 
within  a  year  communed  in  said  church,  and  they  were  so  disqaalifled  at  the 
last  Section  fox  officers,  though  they  were  not  refused  the  right  to  vote,  nor 
debarred  from  voting,  by  ai^  of  the  defendants  or  said  congregation,  but  they 
refrained  from  voting  or  absenting  themselves  from  such  election;  that  on 
November  26i  1882,  said  Uottman  was  a  deacon  in  said  congr^tion,  and  had 
bem  for  some  time  such  officer  therein,  and  on  that  day  he  tendered  his  resig* 
nation  to  the  congregation,  and  withdrew  from  the  council  of  said  church, 
and  his  said  resignation  was  accepted  by  the  said  congregation;  tliat  on  Feb- 
ruary 6, 1888,  the  said  Geo.  F.  ^vgel  asked  for  leave  to  withdraw  from  the 
memberstiip  of  said  congregation,  and  asked  for  a  certificate  of  ilfsmisaal  from 
the  said  church,  and  thesame  was  allowed  and  issued  to  him.  and  he  has  never 
been  reinstated  to  membership  in  said  congregation  since  tliat  time;  that  the 
said  Henry  Noelting.  on  Octolwr  24, 1880.  was,  at  an  election  held  by  said 
church,  elected  to  the  office  of  deacon  in  said  congregation,  and  thereupon  he 
was  installed  into  said  offloe.  when  it  was  learnt  that  he  was  not  a  member 
of  said  congr^ation,  nor  a  member  of  any  Lutheran  church,  which  fact  he 
admitted,  and  a  new  election  was  ordered  and  held  to  fill  the  vacancy;  that  he 
has  not  been  received  into  said  church  as  a  member  by  the  said  congregation 
since  then;  thi^  said  plaintiffs  are  alone  in  tlieir  efforts  to  seize  the  said  pn^ 
erty,  and  are  not  supported  by  even  a  respectable  portion  of  said  congregation, 
and  are  not  supported  by  any  member  of  said  congr^ation  in  good  standing 
In  said  church,  so  far  as  defendants  have  been  able  to  learn;  that  said  con- 
gregation is  in  charge  of  said  church  through  their  said  trustees,  the  defend- 
ants, and  the  plaintiffs  have  no  right  therein,  either  as  officers  or  members.  Iw- 
cause  of  tlie  facts  aforesaid ;  that  on  the  said  eighteenth  of  December,  1884, 
the  following  provisions  were  in  the  church  constitution,  to-wit: 

"  'Article  I.  Of  the  Name.  The  name  of  this  church  shall  be  the  First 
Evangelical  Lutheran  Church  of  Nebraska  City. 

"  'Art.  2.  Doctrinal  Position.  This  church,  in  accordance  with  the  doc- 
trinal basis  of  the  General  S^'nod  of  the  Evangelical  Lutheran  Church  in  tii» 
United  States,  and  in  the  words  thereof,  receives  the  word  of  God  as  con- 
tained in  the  canonical  scriptures  of  the  Old  and  New  Testament,  as  theoidy 
infallible  rule  of  faith  and  practice,  and  the  Augsburg  Confession  as  a  cor- 
rect exhibition  of  the  fundamental  doctrines  of  the  Divine  Word,  and  of  the 
faith  of  our  church  founded  upon  that  Word.* 

"  'Art.  4.  0/  the  Pastor.  The  pastor  of  this  church  shall  be  a  member  of 
some  synod  in  connection  with  the  General  Synod  of  the  Evangelical  Lutheran 
Church  in  the  United  States.' 

"That  on  said  eighteenth  day  of  December  it  was  unanimously  resolved  at 
said  meeting  to  change  and  amend  said  articles  1, 2,  and  4,  so  that  they  should 
read  as  follows,  and  a  resolution  so  amending  them  was  unanimously  framed 
by  said  congT^gation,  to-Wil: 
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"  'Article  1.  Name.  The  undersigned  have  associated  themselves  together 
aa  a  religiuus  societj,  under  the  name  of  the  First  German  Evangelical  Zions 
Congregation  in  Nebraska  City,  in  Otoe  county,  Nebraska. 

"  'Art.  2.  We  profess  to  be  a  Christian  society,  believing  with  the  Apostle 
Paul,  Ist  Cor.  3: 11,  that  noother  foundation  can  be  laid  than  that  as  laid  in 
Jesus  Christ;  we  profess  to  be  an  evangelical  society,  considering  ourselves 
members  of  the  evangelical  church  of  Christ,  which  takes  the  Holy  Scriptures 
as  the  Word  of  God,  as  the  only  true  doctrine  of  faith,  and  the  reposition  of 
the  Holy  Scriptures  as  laid  down  in  the  Lutheran  and  Reformed  Church, 
namely:  The  Catechism  ot  Luther  and  the  Heidelberg  Catechism,  as  near  as 
they  correspond.  In  their  difference,  we  hold  to  the  Holy  Scriptures  relating^ 
thereto.* 

"  'Art.  4.  The  pastor  of  this  congregation  shall  be  a  member  of  theOerman 
Evangelical  Synod  of  North  America.' 

"Defendants  allege  that  said  two  names  designated  but  one  and  the  saiue 
body  of  people,  to-wit.  the  congregation  worshiping  in  the  church  building 
described  in  the  petition,  of  which  body  defendants  are  the  trustees,  and 
hold  and  own  said  property  to  the  use  and  benefit  of  said  congregation,  to  be 
used  and  disposed  of  aa  the  said  congregation  shall  direct,  whether  it  order 
the  same  as  the  drst  named  society  or  the  second." 

The  plaintifb,  in  their  reply,  say  that  they  do  not  claim  that  the  General 
Synod  of  the  Lutheran  Church  has  authority  over  the  property,  or  can  dis- 
pose of  the  same,  but  allege  that  the  property  was  purchased  by  the  original 
organization  for  the  purpose  of  worshiping  in  accordance  with  the  tenets 
of  the  church  of  which  the  synod  is  the  representative;  that  the  Church  Ex- 
tension Society  of  said  Lutheran  Church  did  aid  in  the  erection  of  said  building, 
and,  while  th^  money  advanced  to  said  organization  has  been  refunded,  yet 
the  Church  Extension  Boclety  donated  the  use  Uiereof  without  Interest,  and 
the  General  Synod  of  the  Lutheran  Church  supported  the  pastor  of  the  church 
In  question  for  a  long  time;  that  on  the  eighteenth  of  December,  1884,  the 
defendants,  and  those  acting  with  them,  did  unite  with  said  Zlons  Congrega^ 
tion,  and  did  ordain  that  said  congregation  "shall  adha«  to  the  faith  of  the 
STangelical  Cfaristiaii  Church;"  that  plalntlfte  do  not  desire  to  unite  with 
a^d  Evangelical  Christian  Church,  or  with  said  Zlons  Congregation,  and  do 
not  desire  to  have  settled  over  them  a  pastor  who  is  a  member  of  the  Evan- 
llcal  Synod  of  2forth  America,  but  desire  still  to  adhere  strictly  and  util- 
ity to  the  doctrines,  discipline,  and  tenets  of  the  Lutheran  Church. 
There  are  a  number  01  oUier  allegations  In  the  reply  in  which  the  plaintifEa 
claim  the  right  to  aidd  church  property,  and  deny  the  right  of  the  defendanta 
to  the  possession    the  same. 

On  the  trial  of  the  cause  the  court  found  ''that  the  defendant*  Herman  H. 
Bartllng,  Frederick  W.  Bodenbrock,  Henry  Fastenan,  Albert  Schnltker,  Adam 
Scliafer.and  "William  Lnecke,  and  Louis  Hobfne  were  at  the  commencement  of 
this  action,  and  now  are,  the  legal  trustees  and  council  of  the  First  Evangel- 
ical Lutheran  church  of  Nebraska  City,  and  as  such  trustees  and  council  are 
entitled  to  the  possession,  care,  custody,  and  control  of  the  property  of  aaid 
church,  consisting  of  the  real  estate  and  other  property  described  and  referred 
to  in  the  pleadings  herein,  as  provided  by  the  constitution  of  said  church. 
And  the  court  doth  further  find  that  the  new  amended  constitution  purport- 
ing to  have  been  adopted  on  the  eighteenth  day  of  December,  1884,  was  not 
framed  and  adopted  in  accordance  with  the  provisions  of  the  constitution  of 
said  church,  but  in  violation  thereof,  and  is  invalid,  and  of  no  effect,  and 
that  the  defendants  should  be  restrained  from  observing <v  conducting  the  af- 
fairs of  said  church  under  said  new  or  amended  constitution;  whererore  It  Is 
considered,  ordered,  adjudged,  and  decreed  by  the  court  that  the  defendants 
Herman  H.  BartUng,  Frederick  W.  Boderbrock,  Henry  Fastenan,  Albert 
Schultker,  Adam  iScluifer,  and  William  Luecke,  and  Louis  Il^i^^^^i^^e  legal 
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trustees  and  council  of  the  First  Evangelical  Lutheran  Church  of  Nebraska 
City,  and.  as  such  trustees  and  church  council,  are  lawfully  in  the  possession 
of  the  property  belonging  to  said  church,  to-wit,  lots  one  (1)  and  two,  (2^  in 
block  eight,  (8,)  in  South  Nebraska  City,  a  part  of  Nebraska  City,  in  Otoe 
county,  Nebraska,  blether  with  the  church  edifice  and  other  buildings  and 
improvementa  thereon,  and  all  property  in  the  said  church  edifice,  and  the 
church  communion  service,  and  are  lawfully  entitled  to  remain  and  continue 
in  the  possession  thereof,  and  to  direct  and  manage  the  affairs  of  said  church. 
And  it  iB  further  ordered  and  decreed  by  the  court,  that  said  defendants,  as 
trustees  and  ehuich  oonndl  aforesaid  be,  and  tbey  hereby  are,  restrained  from 
observing  or  conducting  the  affairs  ol  said  church  under  the  said  new  or 
amended  constitution  pni^rting  to  hare  bem  adopted  December  18, 1884. 
To  so  much  of  this  flndlog  and  decree  as  finds  the  defendants  are  the  legal 
tmstees  of  said  church,  and  that  they  are  entitled  to  the  possession  of  we 
church  ]m>pertyt  the  plainUAi  except,  and  to  the  finding  that  the  new  or 
amended  constitution  purporting  to  have  been  adopted  DMember  18, 1884,  is 
invaUd,  and  that  portion  of  thedecree  resbnlnlng  cfefendants  from  mannging 
the  afEatrs  of  said  church  under  said  new  amended  constitution,  defendants 
except.  It  is  further  ordered  the  court  that  the  plaintiffs  and  defendants 
each  pay  half  the  costs  this  action,  the  whole  costs  being  taxed  at  the  sum 
of  •156.18."   The  plalnttffls  appeal. 

On  the  trial  the  plaintifb  introduced  a  deed  from  G.  F.  Holly  and  wife  to 
the  trnstees  of  the  First  Evangelical  Lutheran  Church  of  Nebraska  City, 
dated  January  20.  1867.  The  plaintiffs  then  Introduced  the  constitution  at 
mid  church,  as  fdlows: 

"ArUcIe  1.  TU  Name.  This  congregation  shall  be  known  by  the  name  of 
the  First  Evangelical  Lutheran  Church  in  Nebraska  City,  ITebraska. 

"Art.  2.  It§  Doctrinal  BaaU.  This  congregation,  in  harmony  with  the 
doctrinal  stand-point  of  the  Evamtelical  Lutheran  General  Synod  of  the 
United  States,  acomts  the  word  of  Qoi  as  contained  In  the  canonical  books  of 
the  Old  and  New  Testament  as  the  only  infiillible  rule  of  faith  and  practice, 
and  the  Augsburg  Confession  as  a  correct  exhibition  of  the  f  unduncntal  doc- 
trines contained  in  the  word  of  God. 

"Art  3.  Membenhip.  All  such  persons  who  in  their  infancy  haM>  been 
baptized,  and  after  previous  instruction  in  the  doctrines  and  duties  ut  Mie 
Word  of  God,  and  upon  their  confession  of  faith,  have  oeen  confirmed,  nlnti 
be  considered  as  regular  members  of  this  congregation.  Also  such  pers^ms, 
though  not  baptized  in  their  infancy,  but  afterwards,  after  previous  instruc* 
tion  and  upon  their  confession  of  faith  and  t»ptism,  shall  be  received  as  mem- 
bers. Furthermore  such  persons  who  have  been  members  of  another  Lu- 
theran Congr^tlon  or  Evangelical  Church  may  be  received  as  members,  upon 
presentation  of  a  certificate  of  honorable  dismission  from  the  congregation  to 
which  they  belonged,  or  upon  a  repeated  public  confession  of  their  Christian 
teith.  FvBons,  whether  from  this  or  another  congregation,  who  have  been 
excommunicated,  shall  have  no  rights  until  they  have  repented,  and  Iiave 
again  been  received  as  regular  members.  (2)  The  principal  duties  of  the 
members  are  the  following:  They  shall  live  a  humble,  holy,  and  useful  life; 
attend  divine  services  faithfully;  partake  of  the  Lord's  Supper  regularly; 
hold  devotional  and  family  worship.  They  shall  endeavor,  by  an  exemplary 
life  and  godly  conversation,  to  lead  the  unconverted  to  Christ;  to  care  for 
tin  inatnu^on  of  the  youth;  to  contribute,  according  to  their  means,  to  the 
maintenance  ot  public  worship,  to  the  support  of  the  pastor,  to  help  the  poor, 
etc.,  and  shall  heartlfy  participate,  in  all  orderly  and  scriptural  ways  which 
the  oongregaiion  devises,  In  order  to  ameliorate  human  suffering  and  extend 
the  kingdom  of  Christ  upon  the  earth.  It  shall  be  the  duty  of  parents  to 
bring  np  their  children  In  the  fear  and  admonition  of  the  Lord,  to  Instruct 
them  in  the  doctrines  of  the  church,  and  to  submit  to  its  regular  appointed 
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menns.  And  when  young  members  have  reached  the  proper  age,  and  are  pos- 
sessed of  the  natural  abilitieSi  it  is  their  du^  to  appear  as  worthy  communi- 
citnts  at  the  Lord's  table. 

**Art.  4.  T?ie  Paxtor.  (1)  Thepastor  of  this  congregation  shall  bea  mem- 
ber of  some  synod  wtiich. stands  in  connection  with  the  General  Synod  of 
the  Lutheran  Church  In  the  United  States.  (2)  The  principal  duties  of  the 
pastor  are  the  following:  To  preach  the  gospel;  to  administer  the  saera- 
raent;  to  instruct  youth  in  the  congregation  in  the  doctrines  and  duties  of 
the  scriptures,  in  the  catechism,  and  in  other  ways  according  to  Lutheran 
usage;  to  visit  the  sick,  and  all  that  are  In  need;  to  warn  the  sinners;  in 
short,  to  keep  the  vow  of  his  ordination  or  licensure  faithfully,  and  give  him- 
self wholly  to  winning  and  leading  aools  to  Christ.  (8)  Should  the  pastor  at 
any  time  be  accused  of  teaching  unbiblieal  doctrines,  or  leading  an  immoral 
life,  then  shall  the  church  council  (if  there  be  trustworthy  evidences)  bring 
the  accusation  befwe  synod,  and  inform  president  of  synod  of  the  facts,  and 
at  the  same  time  give  notice  to  the  accused  one.  (4)  Of  all  the  t^cialdutiee, 
lis  baptisms,  confirmations,  weddings,  funerals,  receptions,  and  admission 
of  new  members,  cases  of  <^arcb  disoiplinef  etc.,  the  pastor  shall  keep  a  reo- 
urd  In  a  book  which  the  congr^ation  is  to  provide,  which  shall  remain  her 
property,  and  at  all  times  be  open  for  inspectl<m.  In  case  of  a  vacancy,  the 
si^reta^  of  the  council  shall  keep  the  church  book  antil  the  congregation  is 
again  supplied  with  a  pastor. 

**  Art.  6.  Of  the  Church  Officers.  (1)  This  consists,  at  present,  of  two  eld- 
era,  two  deacons,  and  two  trustees.  At  the  first  election,  one  elder,  one  dea- 
con, and  one  trustee  shall  be  elected  for  one  year,  the  rest  for  two  years.  But 
lifter  this  flrstelectlon  all  of  the  otDoers  shall  be  chosen  for  two  years,  so  that 
une  elder,  one  deiuion,  and  one  trustee  may  step  out  of  office  yearly,  whose  va- 
cancies (un  to  be  filled  at  the  annual  election,  which  is  to  be  held  on  

These  newly-elected  officers  shall,  as  soon  as  possible,  be  installed  according 
to  the  formula  of  the  synod  to  which  the  congregation  belongs.  Those  who, 
according  to  artide?,  §  2,  are  not  entitled  to  vote,  cannot  be  elected.  (2)  The 
duties  of  the  elders  consist,  among  others,  in  the  following:  To  live  an  ex- 
emplary life;  faithfully  to  participate  in  all  the  inner  and  outer  affairs  <Hf  the 
congregation ;  to  visit  the  Sunday  and  week  schools;  to  assist  the  pastor  in 
visiting  the  sick,  in  holding  devotional  meetings,  and  in  his  endeavors  to 
maintain  peace  and  harmony  In  the  congregation.  ^3)  The  duties  of  the  dea- 
cons consist,  among  others,  in  the  following:  To  live  an  exemplary  life;  to 
participate  in  all  the  inner  and  outer  affairs  of  the  congregation,  especially  to 
take  up  the  collection  at  public  worship;  todlstribnte  gifts  which  the  poor  are 
to  receive;  to  see  to  it  that  the  pastor  receives  sufficient  supjKirt;  to  assist  at 
communion  and  baptisms  In  securing  the  necessary  things,  as  bread,  wine, 
and  water;  and  In  general  see  to  it  that  all  the  necessaries  belonging  to  the 
outer  affairs  of  public  worslilp  are  cared  for.  (4)  The  duties  of  the  trustees 
consist,  among  others,  in  the  following:  To  live  an  exemplary  life;  to  par- 
ticipate in  all  the  affairs  of  the  congr^tlon  faithfully;  to  see  to  it  that  the 
property  of  the  congr^^tiun ,  which  belongs  to  it  now  or  which  may  belong  to 
it  in  the  future,  be  kept  in  good  condition,  in  so  far  as  theirdutlee  oorresponil 
with  article  6,  g  6,  and  therewith  be  construed." 

"Art.  7.  Of  the  Church  Council.  (!)  Tliechurch  council  conslstsofthepas- 
tor  or  pastors,  elders,  deacons,  and  trustees.  (2)  The  church  council  has 
tlie  general  oversight  of  all  the  secular  and  spiritual  affairs  of  the  congrega- 
tion, and  shall  endeavor  conscientiously  and  faithfully,  according  to  Biblical 
principles,  to  promote  the  interests  of  the  same.  (3^  It  shall  exercise  cliutcli 
discipline  overall  such  members  who  live  an  immoral  life,  and  foster  false  doc- 
trines. To  this  end  it  is  empowered  to  call  up  any  member  to  give  an  ac- 
count, and  to  cite  others  before  it  as  witnesses,  as  the  case  may  be.  It  ^all  be 
aathorlzed,  in  case  any  member  has  given  offensCf  first  prlvatety  to  give  ad- 
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nu»iU(m»  or.  if  necesiRiy,  to  call  him  to  nceount;  and.  when  these  measures 
prove tnpffeetiu],  to  aospend  or  exoommuntcate  such  member,  viz.,  to  deny 
tdm  all  limits  of  membmhip  aooording  to  apostolic  iojunctiODS.  The  coun- 
cil Bhall  further  be  enapowered  to  restore  alt  church  privileges  to  such  as  have 
been  suspended  or  excommunteated,  after  they  have  acknowledged  their  sins 
and  sinm^  repented.  Every  act  of  excommunication  or  restoration  shall 
publidy  be  made  known  to  the  congregation.  Should  a  church  member  In 
reference  to  hia  rights  not  be  satisfied  with  the  decision  of  tfaecouncil,  he  may 
then  appeal  to  synod  with  which  the  congregation  is  in  connection;  but  in 
«Teiy  aneh  ease  Uie  accuso:  must,  within  two  weeks  from  the  time  the  decis- 
ion took  i^ace,  inform  the  church  oonncil  of  the  fact.  He  must  also  state  the 
ciDse  of  his  dissatifltHcUon,  and  the  grounds  for  his  appeal.  (4)  The  church 
council  elects  Its  own  secretary  and  treasurer.  The  pastw,  in  virtue  of  his 
office,  acta  as  chairman.  (5)  The  church  council  may  at  any  time,  when  im< 
pwtant  qneationB,  which  the  constitution  states,  arise,  call  a  congr^ational 
meeting.  The  council  shall  have  the  right  to  decide  as  to  the  I^ality  of  such 
meting;  and,  when  two-thirds  of  all  voting  members  insist  on  the  holding 
of  sach  meeting,  it  shall  in  ail  cases  take  place.  (6)  The  church  <»>ancy  shall 
hare  full  possession  of  the  church  proper^,  and  shall  endeavor  to  preserve 
the  same  for  the  use  of  the  congregation;  but  it  shall  not  be  empowered  to 
burden  the  same  with  mortgage,  or  heavy  debts,  to  sell  it,  to  make  alterations 
to  any  great  extent,  unless  a  majority  of  votes  of  the  members  be  cast  at  a 
regular  meeting,  which  has  been  held  according  to  previous  announcement. 
(7)  The  council  shall  annually  elect  one  of  its  members,  who  enjoys  the  con< 
fidence  of  the  congr^ation,  to  represent  the  same  at  synod,  whose  expenses, 
as  also  those  of  the  pastor,  stiall  be  paid  out  of  the  tr«isury  of  the  church, 
(b)  The  council  shall  from  time  to  time  receive  such  persons  as  members 
wlio.  after  previous  examination,  or  upon  the  recommendation  of  the  pastor, 
are  found  to  be  worthy  to  participate  in  the  rights  and  privileges  of  a  Chris- 
tian congregation.  (9)  The  council  shall  keep  a  correct  list  of  all  persons 
who  are  considered  regular  members,  which  list  is  to  be  carefully  examined 
and  corrected  at  the  annual  meeting  of  the  council,  which  is  to  take  place  on 
the  iirst  Monday  in  January.  At  this  meeting  the  treasurer  shall  lay  before 
the  oounci]  a  detailed  report  of  all  the  receipts  and  expenditures,  and  this  re- 
port is  to  be  given  into  the  hands  of  a  committee  for  examination  of  all  tlie 
moneys  in  the  hands  of  the  treasurer.  The  council  may  at  any  time  decide 
as  to  its  disposal.  The  pastor,  together  with  half  the  number  of  tlie  other 
members  of  the  council,  or,  in  the  necessary  or  voluntary  absence  of  the  pas- 
tor, two-thirds  of  the  other  members,  constitute  a  quorum.  (10)  The  coun- 
cil shall  hold  regularly  quarterly  meetings  on  the  first  Monday  in  January, 
April,  July,  and  October.  But  it  may  also  hold  special  meetings  at  any  time, 
fither  by  the  pastor  called  together,  or  when  two-thirds  of  the  members  of  the 
council,  or  one-fourth  of  all  the  voting  members  of  thecongregation,  demand  it. 

"Art.  8.  Of  Elections  and  Congregational  Meetingf.  (1)  Every  congre- 
gational meeting  must  be  made  known  to  the  congregation  two  weeks  before. 
Id  case  of  vacancy  in  church  council,  a  meeting  shall  be  called  at  once  to  fill 
the  same.  (2)  At  ttiese  meetings  only  such  persons  shall  be  entitled  to  vote 
who  are  in  full  communion  membership,  who  have  signed  thQ  constitution, 
and  who  submit  to  regular  church  discipline,  who  have  partaken  of  the  holy 
communion  daring  the  year,  unless  providentially  prevented,  and  who  con- 
tribute according  to  their  means  to  all  necessary  expenditures  of  the  congre- 
gation. (3)  All  elections,  whether  for  the  pastor  or  members  of  the  church 
conncil,  must  be  held  by  ballot,  and  a  majoi-ity  of  all  votes  cast  shall  be  sulh- 
cient,  except  in  the  election  of  a  pastor  two-thirds  vote  must  be  cast.  (4)  At 
the  elecUon  for  members  of  the  church  council  the  council  shall  nominate  as 
loanT  persons  as  are  to  be  elected,  and  the  congregation  may,  if  it  chooses, 
Kmduate  a  like  number.  (6)  In  case  of  resignaUon  or  death  of  a  pastor,  the 


Digilized  by  Google 


138 


BOBTHWESTERN  RXPOBTEB. 


secretary  of  the  council  shall  inform  the  president  of  synod  of  the  fact,  and 
ask  him  for  advice.  The  council  shall  then  invite  an  Evangdlcal  Lntheran 
pastor  or  pastors  to  preach  for  the  congregation,  whereupon  an  eleoion  shall 
take  place,  at  which,  for  one  person  only,  votes  shall  be  oast.  Should  this 
person  not  receive  two'thirds  votes,  thentlwnaraeof  another  may  be  taken  up. 

"Art.  9.  (ly  This  constitution  shall  be  signed  by  all  who  stand  in  regu- 
lar communion  membership  according  to  articled.  (2)  This  constitution  can- 
not be  altered  or  improved  unless  It  be  at  a  meeting  of  the  conffregation  le- 
gally called  together  by  the  council,  and  made  known  three  months  before,  at 
whidi  meeting  two-thirds  votes  of  all  the  members  present  shall  be  saffldent 
for  any  idteraUons  or  improvemmts." 

Frederick  W  Bottman  testifies,  in  substance,  that  he  is  one  of  the  ariglnal 
trustees;  that  defendants  have  all  tiie  original  papers  and  documents  of  the 
church ;  that  he  and  the  other  gentlemen  named  as  trustees  contaibuted  to  the 
purchasing  the  property.  Church  was  built  In  1868.  We  got'  help  from  the 
general  synod.  That  is  the  same  synod  a  part  of  whose  constitution  has  been 
offered.  Eli  Hnber  was  the  first  pastor.  We  obtained  aaslslanoe,  and  the 
money  was  used  for  purchasing  the  properly,  and  erecting  building  for  First 
Evangelical  Lutheran  Church  of  Kobraska  City,  and  that  particular  church 
occupied  the  same  to  about  January,  1886.  The  Chureh  Extension  Sodety  of 
this  denomination  loaned  us,  in  all,  f600,  without  interest.  Hie  church  had 
no  affiliation  with  any  other  church  organtxation,  up  to  atwnt  January,  18B5. 
On  the  evening  of  February  13,  1885,  myself  and  several  other  nude  and  fe- 
male members  of  the  original  church  went  into  the  building,  using  the  key 
that  for  many  years  had  been  in  Mr.  Paring's  possession,  and  accompanied 
by  Rev.  Mr.  Klmmel,  a  regular  Lutheran  pastor,  and  were  holding  a  religious 
and  business  meeting,  when  the  defendants  and  several  others  entered,  and 
ordered  us  out,  and  Qnally  ejected  us,  and  put  out  the  lights,  and  stopped  our 
meeting.  Kimmel  had  authority  from  the  president  of  synod,  and  r^  it  to 
them  Mfore  they  ejected  him.  The  services  were  broken  up  by  defendants. 
Since  then  the  Evangelical  Lutlieran  Church  of  Nebraska  City  has  had  no 
possession  or  control  of  the  property.  Went  to  church  on  a  Sunday  aft«rnoon 
after  this,  but  defendants  would  not  permit  me  to  enter.  There  is  no  other 
church  of  this  deuomination  in  Nebraska  City,  and  no  other  place  for  \a  to 
worship,  except  private  houses.  The  denomination  known  as  Evangelical 
Lutheran  Church  has  held  possession  of  this  property  from  the  time  it  was 
built  up  to  the  time  we  were  ejected  as  aforesaid,  and  all  the  preachers  settted 
over  the  congregation  were  connected  with  the  general  synod. 

George  H.  Meyers  testiQed  that  he  acted  as  clerk  of  meeting  of  the  Evangelical 
Lutheran  Church,  held  at  Nebraska  City,  January  81,  1885.  Minutes  show 
that  Kev.  J  W  Kimmel  was  chairman,  and  G.  H.  Meyers  clerk,  and  that 
Noelting,  Bottman,  Teten,  Fetring,  and  Meyers  were  elected  trustees  of  said 
congregation  to  fill  the  vacancy  caused  by  the  withdrawal  of  the  former  offi- 
cers, they  having  united  with  the  First  German  Evangelical  Zions  Congrega- 
tion. Witness  then  detailed  the  proceedings  on  the  night  of  the  thirteenth  of 
February,  1885,  substantially  as  testified  to  by  Bottman,  and  that  Bartling, 
Bodenbrock,  and  others  have  had  possession  ever  since.  Petring,  son  of  one 
of  the  original  trustees,  was  away  at  school  when  church  was  organized  in 
1867;  was  elected  trustee  In  January,  1885.  The  property,  both  real  and  per- 
sona], Including  books,  papers,  church  records,  communion  service,  etc.,  have 
been  in  possession  of  Bartling  and  party  since  that  night.  Bev.  Kimmel  is 
attached  to  the  Nebraska  Synod  that  Is  in  connection  with  the  General  Synod 
of  the  Lutheran  Church  of  the  United  States.  Noelting  was  a  member  of  the 
church.  Teten  was  a  member.  At  the  tlmeof  the  differences,  in  1880,  when 
they  all  united  again,  witness  acted  as  clerk  of  the  meeting,  and  voted.  Bott- 
man was  a  member;  had  been  trustee  and  elder.  Plaintifts  and  the  people 
in  general  had  notloBd  by  the  records  tliat  defendants  bad  placed  themselves 


Digitized  by  Google 


Neb.] 


BOITHAN  V.  BARTLINQ. 


139 


on  record  aB  having  ceased  to  be  Latherans,  and  had  become  Evangelicals,  and 
conseqiientij  that  propei-ty  ceased  to  have  proper  offices.  Themore  plain- 
tiffs,  as  'deacons  and  trustees,  were  authorized  to  take  possession  by  their  elec- 
tion at  the  hands  of  the  members  of  the  churcb.  Defendants  had  been  in 
poasesaitm  as  trustees  of  the  old  chureh»  bat  they  had  withdrawn  and  ceased 
to  be  Lrutherans,  and  were  acting  under  authority  of  Evangelicals,  and  were 
nnlawfnlly  in  possession,  and  plaintlflb  acted  by  authority  of  Lutheran  Church. 
Tbe  plaintttb  had  pat  a  lock  on  that  church  prior  to  February  13th,  by  au- 
thOTily  of  the  Lutheran  Church.  Bev.  Kimmel  had  not  been  "called"  by  the 
congregation,  but  was  sent  here  by  the  president  of  synod  of  which  that 
ohnrdi  is  a  member.  A  part  of  the  congregation  withdrew  in  18W,  but 
afterwards  reunited  with  the  church,  and  always  afterwards  acted  with  the 
Lutheran  Church.  There  was  no  objection  to  defendants,  nor  interference 
with  them  prior  to  the  time  they  changed  the  constitution  and  united  with 
the  Zions  Congr^tion,  and  no  attempt  to  take  possession  of  the  property  so 
long  as  th^  acted  under  the  state  and  general  synod.  When  a  part  with- 
drew, in  1880.  there  was  no  controversy  as  to  the  trustees  or  doctrines;  it 
wasonly  a  question  about  preaching  English  or  German;  and  they  afterwiuds 
reunited,  and  called  Rosenstengel  as  pastor.  There  are  perhaps  Evangelicals 
in  the  original  congregation,  but  they  always  acted  with  the  Lutherans. 

John  Teten  testified :  Was  chosen  trustee  in  the  Lutheran  Church  on  Janu- 
ary 21,  1885.  Kev.  Kimmel  is  a  Lutheran  preacher  connected  with  the  synod 
of  this  state,  and  is  an  officer  of  tbe  synod,  and  is  settled  over  a  Lutheran  con- 
gregation at  Auburn.  Witness  then  detailed  the  proceedingson  tbe  night  of 
February  13,  1885.  There  was  on  that  night  no  lock  but  the  old  lock  which 
had  been  there  since  the  church  was  built.  Witness  was  a  member,  the  old 
church  record  shows,  when  he  united.  Parties  went  there,  among  other 
things,  for  an  election.  Knew  that  Battling  and  Bodenbrock  had  been  trus- 
tees, and  had  gone  into  another  church.  The  new  lock  was  put  on  to  keep 
out  parties  who  did  not  belong  there,— such  parties  as  went  off  to  another 
church.  Only  one  officer  was  elected  that  night  of  February  13, 1885.  On 
that  night  some  of  the  other  party  were  armed  with  sticks,  broom-handles, 
axe-bandles,  and  clubs. 

Plaintiffs  then  offered  in  evidence  a  duly  certified  copy  of  the  proceedings  of 
tbe  Zions  Congregation,  dated  December  18, 1884,  and  filed  for  record  Decem- 
ber 19,  1884,  showing  that,  at  a  meeting  of  First  Evangelical  Lutheran 
Church  of  Nebraska  City,  Bartling  was  made  ctiairman,  and  Scbafer  secre- 
tary; and  it  was  resolved  by  a  unanimous  vote  of  those  present  to  change  the 
name  from  First  Evangelical  Lutheran  Church  to  First  German  Evangelical 
Zions  CoDgr^ation  of  Nebraska  City,  and  that  the  by-laws,  articles  of  asso* 
elation,  rules,  and  regulations  of  said  Lutheran  Church,  as  amended  and  re- 
vised, be  spread  on  the  records  of  Zions  Congregation,  and  be  adopted. 

Bev.  Kimmel  testified  that  he  ia  a  Lutheran  preacher;  that  he  and  the  First 
Lutheran  Church  of  Kebraslia  City  are  attached  to  the  State  Sjrnod,  and  that 
to  the  General  Synod  of  the  United  States;  was  present  at  meeting  of  Stato 
Synod  in  September.  1884.  Witness  stated  difference  lietween  Lutheran  and 
Reformed  Church  or  Evangelicals  to  be  particularly  on  the  subject  of  the 
Lord's  Supper,  the  Evangelicals  believing  Christ  present  spiritually,  and  the 
Lutherans  believing  in  actual  presence.  A  further  difference  is  that  the 
Lutherans  accept  the  Augsburg  Confession  as  correct  In  itself,  and  the  others 
accept  it  only  so  far  as  it  squares  with  their  interpretation  of  the  scriptures; 
that  is,  they  decline  to  receive  that  confession  aa  an  absolute  interpretation. 
None  of  these  denominations  are  admitted  as  membera  of  any  Lutheran 
synod,  and  their  pastors  are  in  no  way  whatever  connected  with  or  undt'r 
control  of  any  Lutheran  synod.  Witness  then  gave,  in  detail,  the  proceed- 
ings of  the  night  of  February  13,  1885.  None  of  these  parties  acting  with 
Bulling  at  tlut  time  are  members  of  the  First  Lutheran  Church  of  2(ebraBka 
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City.  Was  authorized  to  act  hy  letter  from  president  of  synod,  and  under 
seal  of  synod,  dated  January  14*  1885,  which  letter  has  since  been  mislaid, 
and  cannot  be  found;  and  showed  that  letter  to  Bartling.  Bartting  pushed 
him  out  after  he  showed  him  the  letter.  The  Church  £xten8ion  Society  is 
a  corporate  body  made  up  of  members  of  the  general  synod  to  help  nnedy 
churches  and  to  build  churches.  It  has  no  connection  with  the  Evangelical 
Church.  It  furnishes  no  help  outside  of  the  general  synod  of  tlie  Lutheran 
Churcht  and  it  is  so  stated  in  all  applications.  At  the  first  meeting,  but  five 
trustees  had  been  elected*  and  we  were  going  to  elect  the  sixth  that  night ; 
tliat  was  what  the  meeting  was  called  for.  Meyers  was  secretary  of  board  of 
trustees.  That  letter  was  all  the  authority  witnf>ss  needed.  The  president 
of  synod  has  authority  to  appoint  a  man  to  act  where  there  is  no  pastor. 
Defendants  were  not  asked  to  that  meeting,  beoanse  they  were  not  members 
of  the  Lutheran  Church. 

The  testimony  of  Rev  Eli  Huber  was  taken  by  deposition  as  follows:  Re- 
side in  Philadelphia,  and  have  been  a  Lutheran  minister.  Connected  with 
the  general  synod  since  1858.  Pastor  of  First  Evangelical  Lutheran  Church 
of  Nebraska  City  from  1866  to  1876.  Since  then  the  pastors  have  been 
connected  with  the  same  synod.  Synod  adopts  the  Augsburg  Confesaioa 
and  Luther's  Catechism ;  do  not  use  the  Heidelberg  Catechism,  nor  do  any 
Lutheran  churches.  It  is  the  standard  of  the  Reformed  Ctiurch.  It  differs 
from  Luther's  Catechism  mainly  on  the  subject  of  predestination  and  the 
Lord's  Supper.  The  latter  was  the  cause  of  separation  of  the  Frotestsat 
Church  into  Lutheran  and  Reformed.  The  General  Synod  and  the  German 
Evangelical  Synod  of  North  America  are  two  entirely  distinct  bodies,  having 
no  connection  with  each  otiier,  and  no  church  or  minister  can  be  connected 
with  both.  No  minister  or  church  would  be  rec^Ted  into  Lutheran  Synod 
without  accepting  tlie  Augsburft  Confession  in  its  unaltered  form;  that  ia. 
the  confession  of  A.  B.  1530.  The  Evangelical  Synod  of  North  Amerloa 
is  not  connected  in  any  way  with  Die  general  synod,  or  with  any  other  Lu- 
theran body.  This  field  was,  in  1866,  assigned  to  the  Alleghany  Synod,  and 
1  was  sent  as  missionary  to  establish  the  First  Evangelical  Lutlieran  Church 
of  Nebraska  City.  During  the  first  four  years  of  my  pastorate  in  Nebradu 
City  I  received  from  the  ^leghany  Synod  in  all  92,800.  lalsocoUected  from 
the  church*  belonging  to  general  synod,  9350.  for  the  erection  of  this  build- 
ing, HtiA  the  Church  Extension  Society  of  General  Synod  loaned  SSOO  on  three 
years'  time,  without  interest,  for  the  erection  of  this  cfaurch. 

Rev.  Conrad  Huber  testified:  Beside  in  Saunders  county.  Nebraska.  Am 
president  Lutheran  Synod  of  Nebraska.  Same  is  subject  to  General  Synod 
of  the  United  States.  The  membership  <^  the  First  Evangelical  liUtheran 
Cliurch  of  Nebraska  City,  as  per  last  offlciid  report,  was  116.  The  £>rangel< 
ical  Synod  of  North  America  is  an  entirely  different  organization  from  Gen- 
eral Synod  of  Lutheran  Church.  There  is  and  can  be  noconiiection  between 
these  two  bodies,  and  still  retain  tlieir  identity.  There  is  no  such  body  exist- 
ing as  the  Evangelical  Lutheran  Synod  of  North  America.  There  has  never 
been  any  application  made  to  me  relative  to  the  vacancy  in  the  Nebraska  Oitj 
church.  When  I  heard  of  the  condition  of  affairs  there,  I  instructed  Bev. 
Kimmel  to  go  to  Nebraska  City,  and  look  after  the  interests  of  the  church  and 
its  property.   He  is  a  regular  member  of  our  synod. 

Rev.  W.  F.  Eyster  testified:  Have  been  a  Luthnan  pastor  or  professor  in 
Lutheran  instructions  for  44  years.  Am  acquainted  with  its  doctrines,  disci- 
pline, and  organization.  Have  some  acquaintance  with  tenets  and  doctrines 
of  Zions  Congregation  of  Nebraska  City.  Tlie  basis  of  that  belief  is  as  follows: 
IVe  profess  to  be  a  Christian  society,  believing  with  ApostlePaul,  1  Cor.  3:11, 
that  no  other  foundation  can  be  laid  than  is  laid  on  Jesus  Christ.  We  profess 
to  be  an  Evangelical  society,  considering  ourselves  members  of  the  Evangel- 
ical Church  of  Christ,  which  takes  the  Holy  Scriptures  as  the  W({]cd  of  Ood,as 
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the  onl;  hue  doctrine  of  fiUth,  and  the  exposition  of  the  Holy  Scriptures  as 
Ud  down  in  tlie  Lutheran  and  Befonned  Church  named*  the  Catechism  of 
Lnther,  and  tlie  Heidelbe^  Catechism,  as  near  as  they  correspond.  In  their 
iUferenoe.  we  hold  the  Holy  Scripture  in  relation  tliereto.  The  doctrinal  basia 
of  Evangelical  Synod  of  North  America,  as  laid  down  in  their  constitution,  is 
u  follows:  The  German  Evangelical  Bynod  of  North  America,  as  a  part  of 
the  Evangelical  Church,  is  thatcommunity  which  believes  that  the  Holy  Script- 
area  of  the  Old  and  New  Testament  is  the  Word  of  Ood,  and  the  only  infallible 
role  of  faith  and  life,  following  the  interpretation  of  the  Holy  Scriptures  as 
laid  down  in  the  symbolical  books  of  the  Lutheran  and  fteformed  Churches, 
which  principally  are  the  Augsburg  Confession,  the  Lutheran  Catechism,  ami 
the  Heidelberg  Catechism,  as  far  as  the  symbolical  books  agree  with  one  an- 
other. In  thuir  variances  the  Evangelical  Synod  of  North  ionerica  adheres  to 
Ihe  Holy  Scriptures,  and  reserves  for  itself  the  freedom  of  conscience  which 
[ffevula  in  the  Evangelical  Gliurch  on  these  important  points.  The  Lutheran 
Churdi  makessubscriptionto  the  Augsburg  Confession  as  aoorrect  exhibition 
of  tin  fundamental  doctrines  of  the  Divine  Word  an  express  test  of  admission 
to  her  ml oistry  and  synodical  connections.  The  Evangelical  Church  ignores 
it  u  Buch  exposition.  Tbe  Evangelical  Church  further  differs  from  tlie  Lu- 
thena  Church  in  that  they  make  the  Catechism  of  Luther  co-ordinate  with  the 
Heidelberg  Catechism  as  authority  in  matters  of  faith,  and  may  accept  or  reject 
iU  teachiiws  on  the  important  points  od  which  the  two  catechisms  differ.  It 
further  differs  in  allowing  her  ministera  or  members  to  hold  doctrinal  viewa 
ucordant  or  disconlant  with  the  Lutheran  Coirfession,  accwdlng  to  individ- 
ual judgment.  The  Heidelberg  Catechism  was  drawn  up  in  1562,  to  set  forth 
tttedistinctivedoctrinesof  Zwingli  and  Calvin,  as  against  theBoman  Catholic 
Chnrcb,  and  certain  points  of  Luther's  views.  The  variances  between  the 
two  catechisms  respect  mainly  the  presence  of  Christ,  the  nature  and  efficacy 
of  tbe  sacraments,  baptism,  and  especially  the  real  presence  of  Christ  at  the 
lord's  Supper.  The  Evangelicals  believe  that  Christ  is  present  on  earth  only 
with  respect  to  his  divine  nature.  The  Lutherans  believe  that  his  human  and 
divine  nature  are  inseparably  united  in  one  person  with  r^rd  to  the  sacra- 
oents.  The  Heidelt>erg  Catechism  teaches  that  there  are  visible  signs  and 
Nals  ^pointed  by  God.  The  Lutheran  Catechism  teaches  that  there  are  ef- 
ficacious signs  and  effective  means  of  grace.  These  are  the  points  of  differ- 
ence between  the  doctrinal  teachings  and  symbolical  books,  and  which  origi- 
111II7  led  to  the  separation  of  the  Protestant  Church  into  Lutheran  and  Be- 
formed,  and  lias  kept  them  in  existence  as  separate  ecclesiastical  organizations. 
Am  a  member  of  Nebraska  Synod.  That  synod  claims  and  exercisee  over  ita 
ifidividoat  churches  and  congregations  the  authority  given  by  tbe  formula  of 
govenunent  and  discipline  prescribed  by  general  syn^.  District  synods  com- 
bioe  mandatory  and  advisory  powers.  It  is  the  duty  of  district  synods  to  see 
ttiat  the  government  and  discipline  prescribed  are  observed  by  all  the  congre- 
ptioBs  and  ministers  within  their  bounds;  to  receive  appeals  from  decLsiona 
of  church  council,  and  affirm  or  reverse  them;  to  form  and  change  ministwial 
dittricts;  to  attend  to  any  business  relating  to  the  churches  which  may  be 
tirougbt  before  tliem,  and  to  provide  supplies  for  vacant  pulpits.  Chapter  8, 
§  6,  of  the  formula,  provides  that  when  a  congregation  shall  refuse  to  obsierve 
the  rescdntiooa  of  synod,  or  provisions  of  formula,  it  shall  be  excluded  from 
oonnection,  and  no  other  synod  or  Lutheran  minister  or  licentiate  sliall  take 
cbtrge  thereof  without  permission  of  the  president.  The  Zions  Congregation 
(tf  K^Haska  City  is  not  on  the  official  roll  of  the  synod,  nor  could  it  be  so  re- 
vived ander  its  doctrinal  basis.  The  Evangelical  Synod  of  North  America 
us  00  connection  with  Nebraska  Synod,  or  the  General  Synod  of  Lutlieran 
uiuieb;  that  synod  has  Ita  own  organization,  institutions,  and  publications, 
<l>*Unct  fmn  all  other  denominations.  No  person  can  be  a  member  of  both 
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organizations  at  the  same  time.  Ko  pastor  who  subscribes  to  article  11  of 
constitution  of  Zlona  Congregation  could  belong  to  any  Evangelical  Xjutheran 
Synod.  I  understand  the  church  at  Kebraska  City  to  have  been  originally  or- 
ganized as  a  constituent  part  of  the  Evangelical  Lutheran  Synod,  and  that  a 
portion  of  the  congregation  still  adhere  to  the  doctrinal  basis  and  government 
of  the  Evangelical  Lutheran  Church,  and  is  now  a  member  of  the  synod  un- 
der which  that  church  was  originally  organized. 

The  following  are  the  arUcles  of  Incorporation  of  the  First  Germim  Evan- 
gelical Zions  Congregation,  introduced  in  evidence  by  the  plaintiffs: 

"Nebraska  Citt»  Neb.,  December  18, 1884. 

"Be  it  remembered  that,  In  pursuance  of  notice  given  by  the  proper  author- 
itlee  for  this  purpose,  a  majority  of  the  members  of  the  First  Evangelical 
Lutheran  Church  of  Kebraska  City,  Neb.,  have  this  day  met  in  convention, 
and  transacted  the  following  business:  The  house  having  been  called  to  or- 
der, Mr.  H.  H.  Bartling  was  t^osen  chairman,  and  Mr.  A.  S(Aafer  as  secre- 
tary, of  this  meeting.  Thereupon  it  was  resolved  by  a  unanimoos  vote  of 
members  present  to  change  the  name  of  the  society  from  First  Evangelical 
Lutheran  Church  of  Nebraska  City  to  that  of  Die  Erste  Deutsche  Evangellsche 
Zlons  Oemeinde  of  Nebraska  City,  by  which  last  name  this  society  shall 
henceforth  be  known,  and  shall  do  all  its  business.  And  thereupon  it  was 
further  resolved  by  a  unanimous  vote  that  the  by-taws  and  articles  of  associa- 
tion, rules,  and  regulations  of  the  said  First  Evangelical  Lutheran  Church  of 
Kebraska  City,  as  amended  and  revised,  and  as  so  amended,  are  spread  upon 
the  records  of  this  society,  be  adopted  as  the  articles  of  association,  by-laws, 
rules,  and  r^alations  of  this  Die  Erste  Deutsche  Evangellsche  Zions  Ge- 
meinde  of  Nebraska  City,  and  the  same  are  hereby  so  adopted,  ratified,  and 
confirmed.  And  thereupon  it  was  further  resolved  that  a  substantial  embodi- 
ment of  the  provisions  of  such  articles  be  attached  hereto  and  made  a  part 
hereof.  The  provisions  of  said  articles  are,  in  substance,  as  follows:  Article 
1  provides  that  the  name  of  this  congregation  shall  be  Die  Erste  Deutsche 
Evangellsche  Zions  Gtomelnde  von  Nebraska  City.  Art.  2  provides  that  this 
congregation  shall  adhere  to  the  faith  of  the  Evangelical  Christian  Church, 
(that  is,  Ev.  and  Lutheran,  United  and  Reformed.)  Art.  3  provides  that  ail 
persons  who  have  been  baptized,  confirmed,  and  who  declare  themselves  ad- 
herents of  the  faith  of  said  £v.  Church  and  otherwise  lead  a  moral  and  Chris- 
tian life,  may  l>ecome  members  of  this  congregation.  Art.  4  provides  that  the 
pastor  shall  hB  a  Christian,  law-abiding  person,  and  a  member  of  the  Evan- 
gelical Synod  of  North  America.  The  pastor,  by  virtue  of  his  position,  shall 
be  president  of  the  church  council.  Art.  5  provides  that  the  directors  or  offi- 
cers of  this  church  sliall  consist  of  two  elders,  two  deacons,  and  two  trustees, 
all  of  whom  shall  be  elected  every  two  years  by  a  majority  vote  of  the  mem- 
bers present  at  the  election.  Art.  6  provides  that  the  church  council  shall 
consist  of  the  pastor,  elders,  deacons,  and  trustees.  Art.  7  provides  that  all 
notices  of  election  shall  be  given  two  weeks  prior  to  such  election  by  the  church 
council.  Art.  8  provides  for  amending  the  constitution  and  t^-laws,  and  for 
making  additions  thereto.  And,  after  having  soadopted  said  articles  as  afore* 
said,  it  was  resolved  that  a  copy  of  these  proceedings  be  recorded  in  the  re* 
corder's  office  of  Otoe  county,  in  the  state  of  Nebraska,  and  thenceforth  this 
society  shall  be  and  is  a  body  corporate  under  the  laws  of  the  state  of  Ne- 
braska, and  shall  be  known  and  do  business  and  hold  property  for  religious 
purposes  only,  under  the  name  and  style  of  Die  Erste  Deat«che  Evangellsche 
Zions  Qemeinde  of  Kebraska  City,  all  in  the  county  of  Otoe  and  state  of  Ne- 
braska; and  thereupon  the  meeting  adjourned. 

"Albebt  Schnitsek,  H.  H.  Bartlinq,  Chairman. 

*'H.  Fastbnan,  a.  S.  ScHArsB,  Seoretai?  of  Meeting.** 

"Trustees. 
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The  plaintiff  below  also  Introduced  the  following  in  evidence: 
"At  a  meeting  of  the  First  Erangelical  Lutheran  Church  held  at  Nebraska 
City*  January  21,  1885,  the  following  business  was  transacted:  Presiding 
officers  of  this  meeting  were  Bmv.  J.  W.  Kimmel,  chairman;  G.  H.  Meyer, 
clerk.  The  following  officers  were  then  duly  elected  as  a  board  of  trustees  of 
the  above-named  congregation,  to  fill  vacancy  caused  by  the  withdrawal  of 
the  former  officers,  they  having  united  with  Die  Erste  Deutsche  Evange- 
lische  Zions  Gemeinde.as  recorded  in  the  connty  clerk's  office  of  Otoe  county, 
2(elrra8kaf  Diwanber  20, 1884,  for  the  anexpired  term  of  office. 


The  testimony  on  behalf  of  the  defendants  falls  to  deny  that  on  behalf  of 
the  plaintiffs,  except  upon  two  material  points:  First,  that  there  is  any  ma- 
tfrial  change  in  the  doctrines  of  government  of  the  church;  aeoondt  thatBev. 
Kimmel  and  the  plaintiffs  were  ^ected  by  force  from  (be  church  on  the  night 
of  February  13,  1885. 

It  will  be  observed  that  section  2,  art.  8,  of  the  constitution  of  the  Evangel- 
ical Lutheran  Church,  provides  that  "this  constitution  cannot  be  altered  or 
improved,  unless  it  be  at  a  meeting  of  the  congregation  legally  called  together 
by  the  council,  and  made  known  three  months  before,  at  which  meeting  two- 
thirds  of  all  the  members  present  shall  be  sufficient  for  any  alterations  or  im- 
provements;" yet,  in  open  defiance  of  this  provision,  a  meeting  was  called 
without  such  notice  having  been  given,  and  an  attempt  made  to  change  the 
constitution  of  the  church,  and  transfer  the  church  to  another  denomination. 
The  points  of  difference  in  the  two  churches  are  sufficiently  set  out  in  the  tes- 
timony, and  need  not  be  further  referred  to,  except  to  say  that  it  is  apparent 
that  material  differences  do  exist,  both  in  matters  of  belief  and  in  the  form  of 
government. 

The  controlling  question  in  this  case  is  whether  the  plaintiff  and  their  as- 
sociates, or  the  defendants  and  their  associates,  constitute  the  true  and  legit- 
imate First  Evangelical  Lutheran  Church  of  Nebraska  City.  In  our  view, 
the  testimony  clearly  shows  that  the  plaintiffs  and  their  associates  constitute 
the  First  Evangelical  Lutheran  Church  at  Nebraska  City.  In  determining 
the  question  of  legitimate  succession  of  a  religious  society,  where  a  separa- 
tion has  taken  place,  a  court  will  adopt  the  rules  of  such  society,  and  enforce 
its  polity  in  the  spirit  and  to  the  effect  for  which  it  was  designed.  Harrison 
V.  Hoyle,  24  Ohio  St.  254.  If  this  were  not  so,  it  would  be  possible  for  a  fac- 
tion in  any  ohoroh,  by  concerted  effort,  to  change  its  dootrinea  and  form  of 
government. 

The  leading  case  upon  this  subject  is  Attorney  General  v.  Pearsorit  3  Mer. 
409,  where  it  was  held  that  if  a  fund,  real  or  personal,  be  given  in  such 
a  way  that  the  purpose  be  clearly  expressed  to  be  VbaX  of  maintaining  a  so- 
ciety of  Protestant  dissenters,  piom<^ng  no  doctrines  contrary  to  law.  It  is 
then  the  duly  of  the  court  to  oaary  sndi  trust  into  execution,and  to  adminto- 
tor  it  according  to  the  Intent  of  tiie  founders.  In  the  same  case,  page  400, 
the  cbanoellor  says:  **  Where  a  ooiuregatioD  become  diseentient  among  them- 
sdves,  the  nature  of  the  original  Institution  mast  alone  be  looked  to  as  the 
guide  tta  the  detdslon  of  the  court.  And  to  refer  to  any  other  criterion  (as 
the  sense  of  the  existing  majority)  wonld  be  to  make  a  new  instiiutfon,  which 
b  altogether  beyond  the  reach  and  incon^stent  with  the  duties  of  the  coart. 
The  cases  of  CraigdaUie  T.  Aihmant  1  Dow.  1;  Foley  v.  Wontrur,  2  Jac. 
A  W.  245;  LeBlU  v.  BimU,  2  Buss.  114;  Davia  t.  /enftffu,  S  Yes.  &  B. 


"Trustees:  ■ 


B.  H.  NoELTiNa. 
f.  w.  bottman. 
■  John  Tbten. 

F.  W.  Pbtbing. 

G.  H.  Metier. 

"Bev.  J.  W.  KisnrBL,  Chairman. 
"G.  H.  Meter,  Clerk." 
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156;  And  MUligan  v.  Mitchell^  3  Mylne  ft  C  72.  and  1  Uylne  ft  E.  446.— 
recognize  the  same  principles.'* 

In  Church  V.  Wood,  5  Ohio,  283,  wliere  certain  members  of  the  Methodist 
Episcopal  Church  seceded  therefrom,  and  broug^it  an  action  to  compel  a  divi- 
sion of  the  corporate  property,  their  right  to  recover  was  denied.  The  court 
Bay.  (page  288:)  "The  efforts  of  the  dissatisfied  members  are  not  directed 
within  the  church  to  effect  a  reformation  in  its  government  and  discipline, 
acoording  to  the  usage  of  the  society,  to  conform  it  to  their  wishes.  They 
moved  off  in  a  body  of  sevenU  hundred,  and  associated  themselves,  not  as  the 
Methodist  Episcopal  Church,  but,  as  is  now  Claimed  for  them  in  argument,  a 
persecuted  body  forced  from  the  church  by  the  intolerable  tyranny  of  its  gov- 
ernment. The  body  of  persons  thus  aepar^ad  agreed  upon  articles  of  asso- 
clation.  differing  essentially  from  the  rules  governing  the  M^hodist  Episco- 
pal Church.  By  these  articles  of  association  th^  have  since  conducted  their 
affairs,  and  conducted  worship  as  a  distinct  churoh.  denying  all  accountability 
alike  in  the  spiritual  and  corporate  power  of  the  MsUiodlst  Episcopal  Church. 
In  this  state  at  facts  it  is  difficult  to  perceive  the  ground  on  which  the  claim 
is  now  advanced,  that  th«y  remain  the  Methodist  Episcopal  Church.  Those 
remaining  in  that  church  have  continued  to  exercise  the  corporate  f  unctiona- 
in  conformity  with  the  act  of  incorporation;  and  against  a  body  who  have- 
acted  openly  upon  other  principles,  and  continoed  so  todo  until  this  time.  Uiey 
must  be  held  in  this  action,  the  corporation." 

The  same  principle  applies  in  this  case.  The  tact  that  these  defendants  did 
not  move  off  in  a  body,  but  sought  to  retain  possession  of  the  church  building, 
does  not  change  the  rule.  All  the  testimony  tends  to  show  that  they  have  se> 
ceded  from  the  Lutheran  church,  and  as  such  seceders  have  no  right  to  the 
property  of  the  churoh.  Snitkem  v.  Lutheran  ChuroheB,  1  Sandf .  Ch.  439  v 
ffarriaon  v.  Soyle,  24  Ohio  8t.  254;  Ftdd  v.  FiOd,  9  Wend.  401;  Gabla  v. 
miler,  10  Boigc  627,  and  2  Denio,  492;  Chunb  v.  Wood,  5  Ohio,  283. 

The  Judgment  of  the  district  court  is  reversed,  and  judgment  will  be  en- 
tered in  this  court  ousting  the  defendants  from  the  possession  of  such  churcli 
property,  and  investing  the  plaintiffs  and  their  associatee  in  the  Lutheran 
Church  witli  the  possession  thereof,  and  enjoining  the  defendants,  or  any  of 
them,  from  Interrupting  or  interfering  with  such  possession.  Jodgmrat  ac- 
cordingly. 

(The  other  Judges  concur.) 
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BOYLB  t>.  Maronst  and  others. 
i8uprenu  Court  of  lotga.   October  21, 18S7.) 
L  JiTDoxiiTT— Bab  to  Subbbqubht  Acnoir  — Duobams  or  GAKKuan— Son  to  Sn 

AaiDS  FmADDULKNT  COKTBYAKCI. 

An  order  diiicharginf;  a  person  u  Ramlsbee  of  A  Jadgiuent  debtor  li  no  bar  to  an 
MdoD  against  tbe  same  person  to  set  aside  as  f>andulent  a  eoiiveyanee  to  bf m  b^ 
tbejudgiumtdcbtor,  ana  to  aubjrot  the  property  to  a  Judgment  against  the  grantor. 
1  Ezicmoir— lesuAPCK  afrr  Dkatb  or  JvDeuwn  Uebtob— Sali  Invalid. 

The  Hght  to  issue  an  execution  against  the  property  of  a  judgment  debtor  tarral- 
nates  with  the  death  of  the  latter,  and  in  the  atwence  of  any  order  or  proceeding 
K-eatablisbIng  the  right  of  a  Judgment  creditor  as  to  aach  jiroperty,  an  exeoQUon 
■ale  orihaprunar^,  and  aherltf*!  deed  thereto,  after  the  dwth  of  the  judgment, 
debtor,  are  ineneouve  for  the  enforcement  of  the  creditor'a  Judgment, 
I.  CatDmafi'  Bill— Pbiositiib  or  JnnGMBirre. 

rialntiff  and  defendant  were  ladgment  creditors  of  the  same  party,  and  sought 
to  enforce  their  judgnients  against  a  piece  of  land  which  had  been  fraudulently 
ooiiTeyed  away  by  the  judgment  debtor.  Held,  that  plaintiff  having  taken  the  first 
steps  to  unooTer  the  property  fraodalently  conveyed,  his  rights  were  SDpMtor  to 
those  of  defimdaut,  thougn  the  latter  was  the  senior  judgment  creditor. 
4.  8aii>— ExpiBATioit  or  Lien— Revival— Rioan  uxdkb  Juhiob  JanoMOT. 

A  judgment  lienor,  whose  lien  bad  terminated  by  limitation  before  the  rendering 
of  judgment  in  favor  of  plaintilT  against  the  same  Judgment  debtor,  bad,  at  the 
time  of  plaintiff's  judgment,  taken  no  tteiHi  to  preserve  or  revive  hia  lien.  Stidt 
that  such  lien  could  not  be  revived  aa  against  pluntiff. 

Appeal  from  circuit  courtt  Buchanan  county. 

At^on  in  equity  to  subject  certain  real  estate  to  the  satisfaction  of  two 
judgments  obtained  by  plaintiff  ugainst  tlie  defendants,  James  and  Mary  £. 
Uaroney.  Judgment  was  entered  by  the  circuit  court  in  accordance  with  tlie 
prayer  of  the  petition.  Tbe  material  facts  are  stated  in  the  opinion.  Defends 
ante  ^pealed. 

Lake  dt  Harmont  for  appellants.   C.  B.  Bronson  and  Charlea  B.  Beuuier, 
for  appellee. 

Heed.  J.  On  the  eighth  of  November,  1876,  plaintiff  recoroed  a  jndfr- 
ment  sgainst  James  and  Mary  E.  Maron^  for  $5b0i  and  one  against  Jame» 
Uaroney  alone,  for  ftl,600.  Those  judgments  were  rendered  in  an  action, 
brought  by  plaintiff  for  the  recovery  of  damages  caused  by  the  unlawful  sale- 
of  intoxicating  liquors  to  her  husband.  The  petition  in  the  action  was  filed 
on  tbe  tenth  of  February,  1876,  and  the  originH^  notice  was  served  on  James, 
llaroney  on  the  same  day.  and  on  Mary  £.  Maroney  on  the  second  of  May  fol* 
lowing.  On  the  first  of  March>  1876,  the  Muroneys  conveyed  the  real  estate 
in  quoUon  to  defendant  Bridget  Ryan.  Tlie  title  to  the  property  at  that  time 
vaa  in  Mary  £.  Maroney.  It  had  formerly  been  in  James  Maroney.  but  be 
M  conveyed  it,  on  tlie  fourth  of  June,  1873,  to  Anthony  McKerney,  and 
Hary  £.  (who  was  his  wife)  joined  in  tbe  conveyance.  On  the  sixteenth  of 
January,  1874,  McKerney  cunveyed  it  to  Mary  E.  Maronay,  who,  on  the  sev- 
eateenlh  of  April.  1875,  conveyed  it  to  Patrick  McKem^,  and  he,  on  the 
eighth  of  June  following,  reconveyed  it  to  Mrs.  Maroney.  On  tbe  twenty- 
ninth  of  October,  1874,  a  judgment  was  rendered  in  the  distrlctcoort  in  favor 
of  the  defendiint  Wallace  Francis  against  James  and  Mary  £.  Maroney,  for 
U.150,  and  the  property  was  sold  on  execution  issued  on  that  judgment, 
Francis  being  the  purchaser,  and  he  subsequently  obtained  a  sheriff's  deed 
therefor.  The  sale  was  on  the  eighteenth  of  November,  1882,  and  the  deed  to 
Prsneis  was  executed  on  the  twentieth  of  November,  1888.  This  suit  was 
instituted  on  the  ninth  of  April.  1877,  but  was  not  determined  in  the  circuit 
eoBft  until  IV-ember  6, 1886. 

Usry  £.  Maroney  died  during  the  pendency  of  the  action,  and  before  the 
aeeation  was  issued  on  which  the  piopKly  was  sold  to  Francis.  After  Uito 
T.85ii.w.no.2— 10  ^  , 
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suit  was  connnenced,  pluintiil  caused  executions  to  be  Issued  on  these  Judg- 
ments, on  which  the  defendant  Bridget  Byan  was  garnished.  She  appeared 
and  answered,  denying  that  she  was  in  any  manner  indebted  to  either  of  the 
MaronejB,  or  that  she  liad  In  her  possession,  or  under  her  control,  any  mon- 
eys, property,  rights,  or  credits  belonging  tu  tliem.  She  was  examined  fully 
tuuching  the  conveyance  of  the  property  in  question  to  her.  aad  the  oonsider- 
ation  paid  bylierforit.  But  no  pleading  was  filed  contrDvertlng  her  answer, 
and  the  court  entered  an  order  disliarging  iier  as  garnishee.  The  ground  upon 
which  rdief  is  demanded  against  her  in  tliis  action  Is  that  the  property  in  fact 
belonged  to  James  Maroney,  and  the  conveyances  by  which  toe  tUle  to  it  was 
vested,  in  Mrs.  Maroney.  as  well  as  that  by  wtiich  it  was  conveyed  to  her. 
,  were  without  consideration,  and  were  all  made  for  the  fraudulent  parpose  of 
covering  the  property  from  bis  creditors.  In  addition  to  her  denial  of  the 
.allwations  of  fraud  she  pleaded  the  garnishment  proceedings  In  bar,  alleging 
that  the  order  of  discharge  was  an  adjudication  of  the  questions  involved. 

Francis  was  made  a  party  tu  the  action  by  an  amendment  to  the  petition 
which  was  filed  in  January,  1B85.  Tliat  pleading  alleged  the  rendition  of  the 
judgment  in  his  favor,  the  sale  of  the  property,  and  the  execution  of  thesher- 
iff's  deed  to  him;  also  the  death  of  Mrs.  Maroney  before  the  issuance  of  the 
execution,  and  that  no  order  of  court  wns  made  for  thesale  of  her  property  in 
satisfaction  of  the  judgment  before  the  writ  whs  Issued;  and  the  prayer  was 
for  the  setting  aside  of  the  sherifCs  deed,  and  for  general  relief.  The  decree 
of  the  circuit  court  adjudges  that  the  deeds  under  which  Mrs.  Kyan  holds  the 
title  to  the  property  are  fraudulent,  directs  their  cancellation,  and  subjects 
the  property  to  sale  in  satisfaction  of  plaintiff's  judgments.  It  also  sets  aside 
the  sheriffs  sale  and  deed  under  which  Francis  claims,  but  restores  the  lien 
of  his  judgment  upon  the  property. 

1.  As  to  the  matter  pleaded  in  bar  by  the  defendant  Byan.  The  order  of 
the  court  discharging  her  as  garnishee  is  not  an  adjudication  of  the  questions 
here  involved.  AH  that  can  be  claimed  for  the  order  is  that  it  determines  that 
-She  was  not  indebted  to  the  Maroneys,  and  that  she  did  not  have  in  her  pos- 
session any  property  belonging  to  them,  which  could  he  reached  by  the  process 
-of  garnishment.  It  is  doubtful  whether  in  any  case  real  estate  belonging  to 
the  debtor,  the  title  to  which  is  in  the  garnishee,  can  be  reached  by  that  pro- 
•cess.  The  general  rule  is  that  it  cannot.  See  Wade,  Attachro  g  407 ;  Drake. 
Attachm.  g  465.  Clearly  this  is  so  where  the  property  has  been  conveyed  in 
fraud  of  the  rights  of  the  creditor.  The  garnishee  can  be  charged  only  in  case 
it  is  shown  that  he  is  indebted  to  the  defendant,  or  that  he  holds  property  be- 
longing to  him.  Code,  §  2988.  But  In  that  case  the  real  estate  does  not  be- 
long to  the  debtor.  The  fraudulent  conveyance,  although  void  as  to  the 
creditor,  divests  the  grantor  of  all  interest  in  the  property.  The  grantee  is 
charged  with  no  trust  with  reference  to  it,  and  it  can  be  reached  in  his  t>ands 
and  subjected  to  the  judgment  of  the  creditor's  claim  only  in  a  proceeding  in 
which  the  court  can  by  proper  judgment  divest  him  of  the  title,  and  condemn 
the  propertyto  the  satisfaction  of  the  judgment  against  thedebtor.  That  can- 
not ordiniirily  be  done  in  a  garnishment  proceeding.  The  statute,  Code, 
§  298B,  delines  the  extent  of  the  power  of  the  court  in  the  rendition  of  judg- 
ment against  the  garnishee.  It  may  render  judgment  against  him  for  the 
amount  of  his  indebtedness  to  the  defendant,  or  the  value  of  the  property  held 
by  him.  Bat  he  has  the  i-ight  in  every  case  to  exonerate  himself  before  judg- 
ment, by  paying  the  money  to  the  slieriff,  or  by  placing  the  property  at  his 
disposal.  Section  2986.  lie  could  not  do  the  latter  as  to  real  estate  the  title 
to  which  is  in  him;  for  such  property  is  at  the  disposal  of  the  sheriff  only 
when  the  one  holding  the  title  is  divested  of  It,  and  that  can  be  done  only  by 
conveyance,  or  the  judgment  of  a  competent  court.  He  clearly  cannot  convey 
the  property  to  the  slieriff,  and  the  provision  Is  not  capable  of  any  interpreta- 
tion under  which  be  could  be  required  to  reoonrey  it  to  the  grantor.  It 
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dfarly  wna  not  the  intention  of  the  legislature  thnt  real  estate  so  held  should 
be  reaehed  by  that  process,  or  that  one  hoUling  the  title  to  it  should  be  charged 
in  (he  proceeding  with  a  money  judgment  for  its  value.  The  questions  in- 
Tulved  in  this  proceeding,  then,  could  not  have  been  adjudicated  in  that.  Nor 
was  there  any  attempt  to  litigate  them. 

2.  We  do  not  deem  it  necessary  to  set  out  the  evidence  as  to  the  fraudulent 
character  of  the  transfers.  It  is  sufficient  to  say  that  it  clearly  sustains  the 
finding  of  the  district  court  on  that  question.  The  property  belonged  origi- 
nallT  to  Jatnes  Maroney.  The  conveyances  by  which  the  title  became  vested 
in  bis  wife  were  all  without  consideration,  and  were  made,  as  we  are  satisfied, 
for  the  purpose  of  covering  it  from  the  liabilities  he  was  incurring  in  the  un* 
lawful  business  in  which  he  was  engaged.  TheconveyHncetoMr8.Ryan  was 
made  soon  after  plaintiff's  original  suit  was  instituted,  which  was  agatnst 
both  Jamee  Maroney  and  his  wife.  We  are  satisfied  that  it  was  without  con- 
^deration,  and  was  m^de  for  the  purpose  of  covering  the  property  from  any 
jodgDientwhlcl)  might  beobtatnedin  thataction.  This  conclusion  isreached, 
it  is  true,  ag^nat  the  positive  testimony  of  both  the  Maroneys  and  Mis.  i^an. 
But  the  dronmstanoeB  at  Vb»  tnmaacttoa  saHs^  ns  Uiat  that  was  the  real 
character  of  the  transaetton.  Their  stories  are  unreasonable,  inconsistent 
vitb  each  other,  and  self-contradictoTy,  and  the  ultimate  conclusion  which 
Utey  seek  to  establish  cannot  be  accepted. 

3.  Ve  come  now  to  the  qqestions  arising  on  the  appeal  of  defendant  Fran- 
cis. It  will  be  borne  in  mind  that  his  judgment  is  against  both  James  and 
Mary  K.  Uaroney,  and  that  t^e  title  to  the  land  was  in  Mary  £.  when  that 
Jnd^ent  was  rendered.  It,  therefore,  as  against  her,  became  a  iien  upon  the 
(ffoperty  r^rdlesa  of  the  character  of  the  con  veyances  under  wh  i  ch  she  held  it ; 
and  when  the  oonvcmnce  was  made  to  Mrs.  Byan  she  took  the  property  sul>- 
ject  to  that  lien.  If  Francis  had  proceeded  to  sell  it  during  the  life^time  of 
llaiy  £.  Maroney,  the  purchaser  would  prt^bly  liave  taten  it  dischai^ied  of 
any  right  or  equity  in  the  plaintiff.  For  as  thejudgment  was  a  lien  as  against 
lKr,he  had  no  occasion  to  Institute  any  proceedings  to  subject  it  to  his  judg- 
ment u  the  property  of  Jam»  Maroney*  but  could  have  sold  it  as  her  prop- 
crtyinsatiafacUon  of  thejudgment.  Ifhehad  taken  that  course,  pUilntiit's 
OB^  remedy  would  probably  have  been  to  redeem  from  the  sale.  But  he  did 
not  take  that  conrse:  He  waited  until  after  her  death,  and  then  issued  his 
execution,  and  sold  the  property.  But  his  right  to  issue  an  execution  against 
ber  property  tennfnated  at  lier  death,  (  Welch  v.  Battem,  47  Iowa,  147;)  and, 
in  the  absence  of  any  order  or  proceeding  re-eetabllahing  his  right,  the  sale 
and  deed  are  ineffective  tor  the  enforcement  of  any  right  which  he  held  as 
HfaiwA  her.  So  far  as  his  Hen  as  i^nst  her  is  concerned,  then,  his  condi- 
tion was  not  changed  l>y  the  sale  and  deed.  But  his  right  to  enforce  the  j  udg- 
mnit  as  against  James  Maroney  continued.  But  treating  thesaleas  a  sale  of 
ibe  property  of  tlmt  defendant,  it  Is  as  against  plaintift  unavailing,  for  the 
Tcason  tliat  the  title  was  not  in  him.  B^rdingthesalcthen,  as  having  been 
made  tn  the  enforcement  of  the  judgment  against  James  Maroney,  which  is 
tbe  only  light  in  which  it  can  be  regarded,  the  case  comes  witliin  the  settled 
role  that  when  a  junior  judgment  creditor  first  institutes  proceedings  to  un- 
cover the  property  which  the  debtor  has  fraudulently  conveyed  away,  he  takes 
priority  over  tbe  senior.  Bridgman  v.  McJCiasick,  15  Iowa,  260;  Howiand 
V.  Knm,  59  Iowa,  46,  12  N.  W.  Hep.  777.  The  judgment  setting  aside  the 
iherifl's  sale  and  deed  to  Francis  is  therefore  correct. 

4.  Plaintiff  appealed  from  the  provision  of  the  judgment  which  re-estab< 
lishes  the  lien  of  the  Francis  judgment  against  the  property.  She  does  not 
object  to  the  establishment  of  the  lien  as  against  the  other  defendants,  but 
daims  Uiat  It  should  be  made  subordinate  to  her  lien.  And  we  think  tiie 
claim  most  be  allowed.  The  lien  of  that  judgment,  by  limitation  of  statute, 
terminated  before  the  rendition  of  Uie  judgment  in  this  case,  more  than  10 
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3rean  having  elapsed  since  Its  nndiUon.  Aad^sndantbadatthatttmetakeQ 
no  st^  to  preserve  or  revive  Ills  lien.  It  cannot  now  be  revived  as  against 
idalntilt.  The  judgment  will  be  modified  In  that  respeofc.  In  all  oUier  zo- 
speots  it  will  be  affirmed. 


FoBOHEOUEB  and  others  «.  Sxbwabt. 

VSvnma  Omt  ^  Jowo.  Ootobar  38,  UB7.) 

1.  Xvimioi— Ofivioh— DAMAoa  io  Qooos  or  Tbakut. 

FlsintifC  livliig  in  Mobile,  Alabama,  bought  a  qaaDtlty  of  bams  of  dflfendsnt, 
IIvIdk  in  Council  Bluffs,  Zowo.  The  liams  were  to  be  of  a  eertnin  quality;  boi 
apon  delivery,  and  after  paying  for  (hem,  plaintiff  diwoTered  that  they  were  spoilt 
and  "skippery."  and  be  bringi  this  atflon  to  recow  damages  for  breaoh  ol  con- 
tract. luuL  that  in  ax6ar  to  prove  that  the  hams  were  spout  when  shipped,  wit- 
neasee  who  have  knowledge  of  the  busineBB  might  testify  on  the  qaestloD  whether, 
auppoaing  the  hams  were  properly  handled  in  transit,  and  were  shipped  by  the  oi^ 
dinary  roule,  and  in  ordinary  time,  they  wwe  in  merchantable  condition  when 
ahipped.   Bkkd,  J.,  dissents. 

2.  BufB— CoxpcTBffCT  or  BxrcBT. 

Defendant  introduced  the  foreman  of  bis  packing  boose,  who  teatlBad  ttiat  h* 
had  ezainined  the  bams  before  shipment,  and  they  were  all  sound.  MM,  that  d«> 
feodant  could  not  thereafter  call  another  wltoesa  to  prove  that  the  foreman  was  a 
good  judKe  of  meat,  and  a  competent  iuspectar:  alBrming  Jbrc&efaisr  v.  Stuart, 
h  N.  W.  Bep.  6SS. 

3.  FaivarAL  ahd  Aouit— Clebk — ^WAaEAvrr  bt. 

A  derk  in  defendant's  employ  sent  a  telMram  warraotliw  the  ham^  and  signed 
defendant's  name  to  It.  The  clerk  was  employed  by  defendant  merely  aa  a  book- 
keeper, and  bad  no  express  authority  to  make  such  a  warranty,  ifefd,  that  no  au- 
thority to  make  the  warranty  could  be  implied  from  bis  employment,  and  defend- 
ant was  not  bound. 

4.  Bajib— Wabbaktt  bt  Telbobaii. 

It  la  immaterial  that  tiie  warranty  waa  made  by  telegram,  ^le  ordlnaiyndca  of 
agen<7  are  applicable  to  telegnuni  aa  to  other  willinfi. 

5.  8amb— RATiriCATIon— AOCBFTAKOB  OV  PDBCBASB  HOHBT. 

The  fact  that  defendant  accepted  payiiteut  of  the  purcliase  mon^  from  plaintiff 
does  not  bind  him  to  tlie  warranty  contained  in  the  telesram,  or  cunstitute  a  ratiB- 
estlon  of  the  agent's  act  in  sending  it.  It  appearing  that  the  contract  which  de- 
fendant made  mth  piaiutlirwas  dlmrent  from  that  made  by  the  agent  with  plain- 
tlflT,  delteidant  Is  to  be  oonaldered  as  aooeptlng  and  claiming  tha  money  nnd^  tha 
oontract  which  he  had  made. 

Appeal  from  circuit  court,  Fottawattamfe  county. 
Petition  for  rehearing.   For  former  opinions,  see  22  K.  VT.  Bep.  886;  32 
W.  Bep.  665. 

Adams,  0.  J.  The  defendant,  in  a  petition  for  rdiearing.  cites  CowA 
Coal  Co.,  46  Iowa,  17,  and  State  v.  Uayrua,  61  Iowa,  119,  IS  K.  W.  Bep.  864, 
in  snpp(nt  of  his  position  tliat  Fuller  Was  properly  allowed  to  testi^  that 
Harlbuit  was  a  good  Judge  of  meats.   But  neither  of  those  cases  Is  like  the 
present.  In  the  first,  the  question  was  as  to  the  competent^  of  a  oertoin  em- 

gloye.  In  the  latter,  the  question  waa  as  to  whether  a  certain  person  who 
ad  been  allowed  to  testify  as  an  expert  had  such  character.  In  the  ease  at 
bar»  Hurlburt  was  confessedly  an  expert,  and  FuIIw'b  testimony  was  not  ad- 
mitted to  show  that  Hurlbart  was  competent  to  tatlfy  as  an  experti  but  that, 
having  testified  as  such,  his  skill  and  experience  were  such  as  to  give  his  ex- 
pert testimony  great  welglit.  We  atiU  tlunk  that  Fuller's  testimony  was  Im- 
pn^rly  admitted,  for  reasons  stated  In  the  original  opinion,  and  the  petition 
tax  a  r^earlng  must  be  overruled. 
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Pattow  d.  Gentbal  Iowa  Ry.  Co. 

[Suprem  Oavrt  tif  Iowa.   October  28, 1867.) 

1.  RiixAOAB  OoMPAinia — Not  Bsoduud  to  Vekcm  Tbaoc— Oommuranov  or  Gkadbs 
AKD  CnBTm— AwttxPTiOH  or  Kisks  bt  Fibbmait. 

Railroad  corporations  have  the  rigbt,in  the  absence  of  a  dutylDiposed  by  statute 
or  contract,  to  fence  tbeir  roada  or  not,  and  to  construct  their  road-beds  In  respect 
to  carves  and  grades,  ai  they  aee  fit  And  where  *  flreman  on  a  railroad  train  baa 
been  over  the  road,  and  had  opportonlty  to  learn  the  cbarMter  of  the  road  aa  to 
carve*,  grades,  and  fences,  and  that  of  the  oonotry  traversed,  and  Its  use  for  pastnr- . 
age,  but  cflutinnes  in  his  employuient  without  objection,  he  anames  all  risk  aris- 
ing from  theunfeoced  condition  of  the  road,  and  consequent  danger  of  encounter 
fnac  cattle  on  the  track,  or  from  the  peculiarities  of  the  load-bea  as  to  grades  and 
curves.   BacK,  J.,  dLnentlng.' 

t.  8*MB— DAmni  or  Gattlb  ok  Tback — Dott  to  Wakr  Tbaiit-Mbii. 

Wfam  an  unCinced  railroad  runs  throogh  pasture  land,  cattle  most  be  expaoled 
on  the  track  at  any  point;  and  it  is  not  the  dnty  of  the  company  to  warn  em- 
ployee engaged  in  operating  trains  on  theroadof  thedangarof  enooanterlngoattla. 

Appenl  tonn  district  oonit,  Gerro  Oordo  oounfy;  O.  "W.  Bvddick,  Judge. 

Action  to  recover  tor  a  penonal  Injury.  There  was  a  trial  to  a  jury,  and 
▼erdlGtand  JadRmentwere  rendered  forthedefendant  The  plaintiff  appeals. 

RiAard  WUb$r  and  Card  A  Montague,  tot  appellant.  A.  C.  Daly,  mythe 
AMarhUu*  >nd  John  Cliggeit,  tor  appellee. 

Adahs,  G.  J.  At  the  close  of  the  plaintiff's  evidence  the  defendant  moved 
that  the  court  direct  the  jury  to  render  a  verdict  fur  the  defendant.  The 
court  sustained  the  motion,  and  directed  the  Jury  accordingly,  and  the  plain- 
tiff assigns  the  ruling  of  the  court  as  error.  The  plaintiff  was  employed  as  a 
fireman  on  one  of  the  defendant's  freight-trains.  While  so  employ^,  upon 
one  of  falB  trips  the  engine  struck  two  cattle  standing  on  the  tracl£,  and  l>e- 
came  derailed  and  capsized.  The  defendant's  negligence  Is  alleged  to  consist 
In  constructing  its  road  with  an  improper  cnrve,  and  improper  grade  at  the 
point  hi  question,  and  in  not  fencing  against  cattle,  and  in  not  warning  bim 
of  the  liability  of  encountering  cattle  at  that  point.  The  country  was  broken 
and  hilly,  and  used  fur  pasturage.  The  curve  in  the  track  at  the  place  of  the 
aoddent  was  six  degrees,  and  the  grade  was  52.8  in  a  mile.  About  40  head 
of  cattle  were  in  the  pasture,  and  they  had  frequently  been  encountered  near 
the  place  of  the  accident,  and  eight  had  been  killed.  The  grade  and  curve 
were  less  than  half  as  great  as  have  been  used  upon  other  ruads,  and  do  not 
appear  to  have  been  greater  than  was  rendered  necessary  t^^  the  topography 
m  the  country.  The  plaintiff  was  not  very  familiar  with  the  road,  though 
he  had  been  over  It  before.  He  had  an  opimrtunity  to  know  the  character  of 
the  gronnd,  and  the  fact  that  It  was  used  as  a  pasture,  but  does  not  appear  to 
have  known  much  about  the  number  of  cattle  pastured  there,  nor  the  fact  that 
the;  had  frequently  been  encountered  near  the  place  in  question.  Ko  Inform 
mallon  bad  been  given  him  by  the  defendant  In  respect  to  the  grade,  curve^ 
or  cattle. 

The  foregoing  are  the  essential  factfl  upon  which  the  defendant's  negli- 
gence Is  predicated.   Ve  cannot  say  that  they  have  any  tendency  to  slww 

>If  a  servant  enters  upon  and  continnes  In  the  service  of  a  railroad  company  with 
Itnowledgeof  the  inadequacy  of  the  Instmnientalitlee  furnished  for  the  operation  of  the 
road,  he  anumes  the  risk  of  tbeeerriceas  he  finds  It.  Fleming  v.  Railroad  Co.,  (Minn.) 
6K.  W.Bep.  448.  If  en  employe  knows,  or  by  the  ezerciseof  ordinary  diligence  oould 
know,  of  any  defects  in  the  thlnn  about  wliiob  be  is  employed,  and  cootlnaea  in  the 
service  without  any  ol^Jectlon,  and  withont  promise  of  cbann  he  aHomes  the  risk  of 
all  theconsequencesresaltlng  from  such  deiecta.  Perlgo  v.  KailroadCo.,  (Iowa.)  8  N. 
W.  Bcp.  43,  As  to  the  risks  which  a  servant  assumes  upon  entering  the  employment  of 
his  master,  see  Anthony  v.  Laeret,  (N.  Y.)  IS  N.  B.  Rq>.  501,  and  note. 
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negligence.  It  may  be  that  it  would  have  been  safer  for  the  d^todant's  em- 
ployes if  the  right  of  way  had  been  fenced.  But  it  has  never  been  held,  so 
far  aa  we  are  aware,  that  a  mllroud  companj  owes  to  its  employes  the  duty 
of  fencing  Its  right  of  way.  It  Is  common,  we  believe,  for  ralU-oad  companiea. 
to  omit,  for  a  time  at  least,  to  fence  their  right  of  way  in  some  plaoes  where 
it  might  fence.  They  must,  we  think,  be  allowed  to  determine  for  them- ' 
selves  whether  they  will  fence  in  all  places  where  they  might.  Employes 
who  are  employed  to  operate  the  r(nd  are  supposed  to  oontract  to  opnate  It 
in  its  unfenced  condition  bo  far  as  it  is  unfeneed.  Whatever  additional  kc- 
posure  there  may  be  is  so  common  and  patent  they  must  be  presumed  to  have 
taken  it  into  ronsidemtion,  and  to  have  required  that  their  compensation  bo 
graduHted  accordingly.  The  question  as  to  the  liability  of  a  railroad  com- 
pany to  an  employe  by  reason  of  a  want  of  a  fence,  where  there  is  no  statu- 
tory nor  contract  oUigation  to  fence,  and  where  the  employe  knew  that  tbera 
was  no  fence,  is  not  a  new  one.  The  rule  which  we  have  expressed  may  be 
considered  as  settled.  In  Sweeney  v.Sailroad  Co.,  57  Oal.  15,  the  plaintiff's 
husband,  acting  as  oonductor,  was  killed  under  circumstances  similar  tothoaa 
under  which  the  plaintiff  in  the  case  bar  was  injured.  An  insteuetlim 
was  approved  which  was  given  by  the  court  below  In  these  words:  "If  I  un- 
derstand the  poidtion  <a  the  plidntiff 's  counsel,  it  is  this:  Ttiat  the  defradant 
failed  in  its  duty  to  its  employes  by  not  fencing  its  nUlroad  track;  that  it  was 
negligent  in  this  respect,  and  the  death  of  Sweeney  ia  dne  directly  to  this 
negligence,  and  that  to  an  action  of  this  kind  tt  is  no  defense  that  Sweeney 
had  full  knowledge  of  this  particular  negligence,  and  equally  with  the  de- 
fendant well  knew  the  danger  that  might  flow  thOTefrom;  in  other  words, 
tliata  risk  cannot,  under  any  circumstances,  be  naturally  incident  to  the  em- 
ployment if  it  l>e  incurred  tiirongh  the  negligence  or  want  of  care  on  the  part 
of  the  employer.  This,  as  it  seems  to  me,  is  stretching  t)ie  principle  beyond 
its  legitimate  limits.  As  I  undei-stand  it,  one  may  engage  in  and  conduct  a 
dangerous  busineas,  provided  it  be  one  not  proliibited  by  law,  and  to  assist 
faim  may  employ  another  without  incurring  a  responsibility  to  such  employe 
for  injuries  sustained  in  such  hazardous  business,  provided  the  danger  or 
risk  be  equally  known  to  l>oth.  In  such  case  the  servant  voluntarily  entering 
upon  an  employment,  the  dangers  and  hazards  of  which  are  well  known  to 
him,  must  be  held  to  have  assumed  the  consequences  of  such  risks." 

In  Fleming  v.  Railway  Co.,  27  Minn.  IH,  6  N.  W.  Rep.  448,  the  plaintiff's 
intestate  was  acting  as  fireman  in  operating  the  defendant's  road,  and  was 
killed  under  circumstances  similar  to  those  under  whicli  the  plaintift  in  the 
case  at  bar  was  injured.  A  recovery  was  sought  under  a  statute  which  pro- 
vides that  "any  company  or  corporation  operating  a  line  of  railroad  in  this 
state,  and  whicli  company  or  corporation  has  failed,  or  neglected  to  fence  said 
road,  *  *  *  shall  hereafter  be  liable  for  all  damages  sustained  by  any 
person  in  consequence  of  such  failure  or  neglect."  It  was  held  that  the  plain- 
tiff could  not  recover  under  the  statute.  The  court  said ;  "If  the  servant  en- 
ters upon  and  continues  in  the  service  of  the  company  with  knowieiige  of  the 
unauitableness  and  inadequacy  of  the  instrumentalities  furnished  for  the  op-  * 
eration  of  the  road,  it  is  his  own  negligence,  and  he  assumes  the  risk  of  tlio 
service  as  lie  finds  it.  *  *  *  Tlie  power  of  an  employe  to  assume  the 
known  risks  of  his  employment,  and  the  consequent  exemption  of  the  master 
in  such  cases,  is  well  settled  in  law." 

In  1  Bedf.  B.  B.  492,  the  author  states  the  rule  as  follows:  "Bailways  are 
not  bound  to  maintain  fences  upon  their  road  so  as  to  make  them  liable  to 
their  own  servants  for  injuries  happening  inconsequenceof  the  want  of  such 
fences;  and  where  the  statute  makes  them  liable  for  all  injuries  done  to  cat- 
tle by  their  agents  or  instruments  until  they  fence  their  road,  the  liability  ex- 
tends only  to  the  owners  of  such  cattle,  and  this  Uability  Is  the  only  one  in- 
curred." 
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In  WtOt  RaUroad  Co.»  56  Iowa,  624*  9  X.  W.  Rep.  364,  the  plalntHTs 
intestate  wan  acting  m  brakeman  on  the  di^endant's  road,  and  was  killed  by 
reasfm  of  the  tf^  of  a  bridge  being  too  low,  bntof  which  bridge  he  liad  Icnowl- 
edge.  It  was  Iield  that  he  waived  the  company's  nefiligence.  Beok,  J..  In 
ddivering  the  opinion  of  the  court*  said:  "The  defendant  asked  the  court  to 
instruct  the  Jury  to  the  effect  tliat  If  they  found  the  service  of  the  Intestate  as 
brafccoiuui  upon  the  route  where  he  was  employed  was  hazardous  on  account 
of  tiie  bridge  being  of  InsufficieDt  height,  of  which  he  had  knowledge  while 
employed  upon  this  part  the  road,  and  beoontin  ued  in  the  defendant's  senr- 
ice  without  ot^eetion,  the  law  in  such  case  is  that  he  assumed  the  dangers  In- 
cident  to  the  service  resulting  from  the  bridge  in  question,  and  his  adminis- 
tratrix, therefore,  cannot  recover  on  account  of  Us  death.  The  court  refused 
to  give  this  instruction.  It  should  have  been  given.  The  rule  of  ttie  Instruct 
tion  is  announced  in  Perigo  v.  Railtoay  Co.,  52  Iowa,  276. 3  N.  W.  Rep.  43; 
Muldowney  v.  HaUtoay  Co.,  89  Iowa,  615;  Kroy  v.  RaUway  Co.,  32  Iowa, 
357;  Way  v.  Railroad  Co.,  40  Iowa,  341;  Lumley  v.  Camoelt,  47  Iowa.  159." 
The  principle  Involved  in  the  case  from  the  opinion  in  which  we  have  m;iile 
the  foregoing  quotation  is  precisely  like  ttiat  involved  In  the  case  at  bar,  and 
we  are  not  aware  that  any  court  luis  ever  held  to  the  contrary. 

We  think  that  the  same  must  be  said  in  regard  to  the  grades  and  curves. 
It  is  the  right  of  every  railroad  company  to  construct  its  road  as  it  shall  see 
fit,  in  r^^rd  to  grades  and  curves.  It  is  a  question  of  engineering  to  be  de- 
cided in  view  of  the  cost  of  construction  and  liusiness,  etc.  One  alleged 
ground  of  negligence  is  that  the  plaintiff,  though  almost  a  stranger  to  the 
road,  was  not  notlfled  by  the  company  that  cattle  had  been  frequently  en- 
countered near  the  place  of  the  accident,  and  might  be  expected  to  be  ttiere. 
But  where  a  railroad  runs  through  a  pasture,  and  the  right  of  way  is  not 
fenced,  cattle  may  be  expected  anywhere.  Safety  is  to  be  secured  by  main- 
tuning  vigilance.  Such  outlook  may  doubtless  be  maintained  as  to  prevent 
ordinarily  running  over  cattle,  to  the  destruction  of  human  life,  and  the  cattle, 
and  other  property.  It  seems  to  us  that  It  would  be  a  strange  rule  to  hold 
that  railroad  companies  owe  their  employes  the  duty  of  notifying  them  at 
wliat  particular  place  in  a  pasture  the  cattle  of  the  pasture  may  be  expected 
to  be  encounterol.  In  our  opinion,  tlie  court  did  not  err  in  dii-ecting  a  ver^ 
diet  for  the  defendant. 

Affirmed. 

Bkck,  J.  (dissenting.)  I  cannot  concur  in  the  conclusion  announced  in 
tlie  foregoing  opinion,  to  the  effect  that  defendant  cannot  be  held  in  this  ac- 
tion for  negligence  in  failing  to  fence  its  railroad  track.  'White  there  is  no 
law  absolutely  requiring  defendant  to  fence  its  road,  it  is  nevertheless  its 
duty  to  do  so  when  life  and  property  would  be  protected  thereby.  The  law 
does  not  declare  just  what  acts  amount  to  negligence.  They  are  nowhere 
enumerated.  Those  acts  resulting  in  injury  to  persons  or  property  which  could 
have  heen  avoided  by  due  care  for  the  property,  rights,  and  persons  of  others 
are  negligent,  and  a  liability  therefor  arises. 

Nor  can  I  assent  to  the  doctrine  announced  in  the  opinion  that  plaintiff 
contracted  with  defendant  to  serve  in  view  of  the  fact  tliat  the  road  was  not 
fenced,  and  therefore  cannot  recover  for  injuries  resulting  by  rrason  of  the 
al»ence  of  fences. '  We  ought  not  to  extend  the  doctrine  that  an  employe  of  a 
railroad  engaged  in  operating  a  train  is  presumed  to  assent  to  the  condition 
of  things  connected  with  the  operation  oftlie  road  and  the  discharge  of  his 
duty,  known  to  him  to  be  defective,  and  thus  to  contract  to  take  the  risk  of 
such  defects,  to  cases  not  of  like  facts  with  those  to  which  the  court  has  ap- 
plied it.  The  doctrine,  to  say  the  least  of  it,  in  its  effects  is  crnel  and  op- 
|H«8sive  towards  the  employes  who  are  thns  compelled  to  choose  between  em- 
plojment  with  dangers  known  to  them  and  idleness  with  safety.  The  neces- 
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sities  of  nature,  bread,  and  rniment.  will  compel  them  to  take  even  dHngerons 
empIoymeDt  ratlier  than  idleness  with  want.  £niplo/er3  thus  hold  a  whip 
over  their  emplojes,  forcing  thein  to  perform  services  attended  hj  dangers 
arising  from  the  negligent  acts  of  the  employers  themselves.  I  am  not  will- 
iog  to  extend  this  rule  to  any  extent  further  than  it  is  carried  by  the  decis- 
ions of  this  court.  If  we  apply  it  to  the  facts  of  this  case,  there  can  be  no 
restrictions  upon  it,  and  an  employe  can  have  no  claim  for  injuries  resulting 
from  negligence  of  the  employer  of  any  kind,  if  that  negligence  be  constant 
and  habitaal*  and  be  so  known  to  the  employe  when  Jie  entered  into  the 
service. 


Jones  and  others  o.  Pashby  and  othei'S. 
{8uj)reiite  Oourt  of  JHeAigan.   November  3,  1887  ) 

1.  BouHOABiBS— DisruTS— Fabol  AuaBBXBKT— Bdbdik  or  Pboof. 

A  tract  of  land  held  In  common  by  two  peraons  was  divided  by  them  by  an 
exchange  of  deeds,  in  wliich  the  description  of  the  boundary  line  was  confuaed 
and  ambiguous.  Plaintiffs  in  ejectment,  grantees  of  one  of  tlie  oriKinal  owners, 
claimed  up  to  a  line  fixed  by  a  oonstmction  of  the  deeds  by  the  sapreme  court  on 
a  former  trial  of  the  same  cause.  Defendants,  tbe  granteea  of  the  other  owner, 
claimed  under  an  alleKed  parol  aAreeuient  between  tbe  original  owners,  by  which 
they  bad  designated  a  boundary  Une  dilferent  from  the  one  Hxed  by  tbe  construc- 
tion of  the  deeds.  Sold,  that  tbe  burden  of  proof  to  show  the  existence  of  such 
agreement,  that  the  boundary  Une  was  located  as  they  claimed,  and  that  it  had 
been  accepted  and  acted  upon  and  treated  by  the  origmtl  owners  as  tiie  tros  lin^ 
was  upon  the  defendants. 

S.  Saxk— I'aaoL  Aom.mBMxaT—'EaorTmL. 

In  a  ease  where  tbe  boundary  line  Bxed  by  the  deeds  is  ambiguouaand  confused, 
a  parol  element  Bxing  a  line  will  operate  as  an  estoppel  it'  acquiesced  in.  not- 
withstanding the  period  of  such  acquiescence  might  fall  snort  of  the  time  fixed  by 
the  statute  of  limitations  for  gaining  title  by  adverse  possession. 

S.  Sahb— EviDsncB. 

Held,  fw-ther,  that  tliis  agreement  could  be  shown  by  acts  of  acquiescence  during 
the  time  the  respective  uortioiis  were  owned  by  tbe  orijiiual  owners,  tbe  making 
improvements  by  defendants'  grantor  on  the  land  in  dispute,  and  declarations 
made  after  the  agreement  by  plaintifiBi'  grantor  while  be  was  still  tbe  owuer,  against 
hia  title. 

Error  to  circuit  court,  St.  Joseph  county;  Russzl  B.  Fealer,  Judge. 
SiUif  <fi  Shlpman,  for  plaintiffs,  appellants.    J).  O.  Paget  {ICeiffhOei/  A 
Knov^ent  at  counsel,)  for  appellee. 

Morse,  J.  This  la  tlie  third  timethis  case  has  appeared  in  tbiscourt.  See 
/ones  T.  Pathhy,  48  Mich.  634, 12  X.  W  Hep.  884,  and  29  K.  W.  Bep.  374. 
A  safficient  statement  of  the  maltera  In  controversy  will  be  found  In  the  opin- 
ions filed  heretofore.  When  the  case  was  last  here  we  held  that  the  language 
of  the  deeds  exchanged  between  Charles  and  James  Bicbardson  intended  a 
division  of  the  100  acres  by  quantity,  each  taking  50  acres.  But  we  further 
said:  "There  was  evidence  introduced  upon  both  sides,  upon  the  trial  in  the 
court  below,  tending  to  show  an  actual  location  of  the  boundary  line  between 
James  and  Charles  Hichardson,  and  also  between  James  and  Charles  suid  the 
grantees  of  James.  This  testimony  should  have  been  submitted  to  the  jury, 
and  if  they  found  therefrom  that  the  line  agreed  upon  was  located  west  of  the 
premises  described  in  the  dechiration»  the  defendants  should  have  judgment. 
If  any  other  line  had  been  agreed  upon  between  the  owners  as  the  boundary 
line,  it  would  govern  the  case,  but  if  no  agreement  orpTwjtiaal  eonstTWtfon 
had  been  put  upon  tlie  deed,  in  applying  it  to  the  subject-matter,  by  the 
owners,  then  the  division  line  which  would  divide  the  whole  tract  so  as  to 
give  each  one-half  in  quantity  is  the  line  which  must  control  tlie  rights  of  the 
parties  to  this  case."  The  case  went  back  to  the  circuit  under  this  ruling 
of  ours,  and  upon  a  trial  there  had  tlie  testimony  showing  this  agreement 
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was  admitted,  and  tbe  jniy  fonml  the  boundarj  line  to  have  been  fixed  by 
agreement  as  claimed  by  tbe  defendants.    Judgment  passed  in  tbeir  favor. 

Tlie  plaintiffs  bring  error,  and  claim  that  there  was  no  legal  evidence  tend- 
ing to  show  such  an  agreement;  and  even  if  there  was  any  such  testimony,  it 
cannot  avail  dofendants,  because  only  about  eight  years  bad  elapsed  between 
the  making  of  such  agreement  and  the  commencement  of  this  suit.  It  ap- 
pears almoBt  coDciusively  firom  the  record  that  tlie  agreement  was  made  to 
fix  the  boundary  line,  and  that  it  waa  acquiesced  in  and  treated  as  such 
boundary  during  the  life  of  Junes,  and  while  he  and  Charles  owned  the  re- 
spective pfHiiona  of  the  100  acres,  afterwards.  The  defendants*  grantor 
buUt  an  hotel  upon  tbe  premises  now  in  dispute,  and  made  other  Improvements 
upon  it.  The  defendants  and  their  grantors  have  held  and  occupied  the 
ground  in  dispute  ever  since  the  division  of  the  100  acres.  At  any  rate,  the 
jury  wwe  warranted  in  finding  as  tliey  did. 

The  declarations  of  Charles  Richardson  were  admissible  against  the  title  of 
his  grantees,  the  plaintiffs.  The  court  instructed  the  jury  that  the  burden  of 
proving  the  boundary  line  to  have  been  established  between  Cliarlra  and 
James  Bichardaon,  and  located  as  they  claimed,  devolved  upon  tbe  defend- 
ants. And  that  they  must  do  this  l^y  a  fair  preponderance  of  evidence  before 
they  could  recover.  Also  that,  before  they  could  find  a  different  line  than  the 
one  established  by  the  deeds,  as  interpreted  by  the  supreme  court,  they  must 
find  from  the  evidence  that  they  were  agreed  as  to  such  other  line  as  between 
them,  and  applied  the  deed  to  such  line,  and  assumed  and  acted  upon  the 
amumption  that  tbe  other  line  (as  claimed  by  defendants)  was  the  boundary 
line,  and  treated  it  as  such;  and  that  the  center  line  was  the  only  one  claimed 
by  them,  and  was  the  one  recognized  and  treated  as  the  boundary  line.  "The 
landmarks  which  were  agreed  upon  at  the  time,  and  recognized  since,  as  fix- 
ing the  dividing  line,  by  the  brothera,  in  making  the  divisiun,  must  govern 
r^ardiess  of  where  the  words  of  the  deed  would  draw  the  line;  if  yoo  find 
the  defendants  have  shown  by  a  fair  preponderance  of  evidence  that  there  was 
anch  a  line  fixed  and  recognized  as  the  dividing  line,  it  must  govern. "  This 
instruction  was  good  law.  and  fairly  stated.  It  is  not  necessary  to  here  de- 
cide how  long  such  an  agreement  would  have  to  be  acted  upon  aud  acquiesced 
in  to  bind  the  parties.  Sufficient  it  is  to  say  that,  under  tbe  charge  of  the  court 
as  given,  the  jury  must  have  found  an  acquiescence  by  all  the  parties  in  this 
boundary  line  up  to  the  purchase  of  Charles  Hichardson's  title  by  tlie  plain- 
tiffs, uid  such  time  was  lung  enough  to  settle  such  boundary  line  beyond  con- 
troversy. It  has  been  frequently  held  in  this  state  that  where  parties  by 
mutual  agreement,  and  for  that  express  purpose,  meet  and  flxa  boundary  line, 
and  thereafter  acquiesce  in  the  line  so  established  between  them,  such  line 
will  be  considei-ed  the  true  line  between  them,  notwithstanding  the  period  of 
such  acquiescence  falls  short  of  the  time  fixed  by  the  statute  of  liniitations  for 
gaining  title  by  adverse  possession.  Smith  v.  Hamilton,  20  Mich.  433;  Joj/ce 
V.  Williams,  26  Mich.  382;  Stetoort  v.  Carleton.  31  Mich.  270;  Dttpont  v. 
StarHng,  42  Mich.  492.  4  N.  W.  Bep.  190. 

In  this  case  tbe  deeds  were  so  ambiguous  as  to  require  their  meaning  to  be 
settled  in  this  court  as  to  where  the  division  line  would  run  between  the  par- 
cels conveyed  and  divided  thereby.  It  waa  therefore  a  case  where  Charles  and 
James  might  well  be  in  doubt  as  to  where  the  line  was  located  by  such  deeds, 
and  therefore,  in  order  to  settle  such  doubt,  they  were  authorized  to  meet  and 
agree  where  the  boundary  line  should  be  under  such  deeds.  And  a  parol 
agreement  under  such  circumstances  would  act  as  an  estoppel,  if  acquiesced 
in  for  years,  and  the  statute  of  frauds  would  not  intervene  to  prevent  the  en- 
forcement of  such  estoppel.  Cronin  v.  Qore,  38  Mich.  384.  And  in  my  opin- 
ion it  would  not  take  the  number  of  years  shown  In  this  case,  where,  as  here, 
the  parties  contesting  such  agreement  purchased  with  fuU  knowledge  of  the 
occupancy  and  possession  up  to  such  line. 
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"We  find  no  error  in  the  proceedings,  and  the  Judgment  will  be  affirmed, 
with  costs.  The  record  in  this  case  will  be  remanded  to  the  oonrt  below  for 
further  proceedings  under  the  statute,  if  desired. 

Shkbwood  and  Chahflim^  JJ.,  concurred.   Caufbsll.  C.  J.»  did  not  alt. 


People  v.  Burns. 

(Supreme  Qnirt  of  Miclngan.    Noveoiber  10, 1887.) 

1.  BtiicnLABT — Bbkakikq  AMD  Ektbbivo  Stors — Etidehce. 

On  the  trial  of  an  inromtatioti  for  the  offense  of  breaking  and  entering  a  atore  on 
the  night  of  Novenibn  2,  1884,  If  other  evidence  ihowed  that  defsndant,  together 
with  another  who  had  been  convicted  of  the  same  crime,  oocnpled  a  rented  room 
both  berore  and  after  the  coniitifaslon  of  the  crime,  and  were  teen  together  ^mut  7 
o'clock  on  the  evening  of  November  2,  1884,  evidence  that  defendant  waa  aeen  in 
company  with  the  same  person  on  Oototier  2&,  1S84,  is  admissible. 

2.  Cbiuinal  Pbaotioe  —  ExoLUoma  WmBSBis  vmau.  Codbt-Kooh  —  Diecamov  of 

CoOBT. 

The  ezolosion  of  witnesses  fttini  the  oourt-room  daring  a  trial  is  discretionary 
with  the  court.  And  if,  on  the  trial  of  a  criminal  case,  defendant  moves  to  exclude 
a  prosecuting  witness,  who  is  a  detective,  and  who  caused  the  arrest  of  defendant, 
and  the  court  permits  the  witness  to  remain  and  suggest  to  the  prosecuting  attor- 
ney facts  relating  to  the  tesUmony  which  tlie  witness  bad  learned  while  investigat- 
ing the  casc^  there  is  no  abase  of  the  discretion. 
t.  Sams— EviranoK. 

On  the  trial  of  a  criminal  case,  where  the  evidence  shows  that  defendant  was  at^ 
rested  in  bed  at  a  house  of  ill  fame  with  a  pistol  under  his  pillow,  evidence  of  what 
occurred  at  the  time  of  the  arrest,  and  that  defendant  resisted,  is  admissible. 
4.  Sake — Cibouhstahtiai.  Evidence — Pbotikce  of  Juby. 

At  the  close  of  the  tritil  defendant  moved  the  court  to  instruct  the  jury  that  he 
"could  not  be  convicted  on  the  evidence  of  the  breaking  and  entering  charged." 
The  court-  denied  themotion.  The  evidence  was  lai^lv  circunislmntial.  Held  that, 
under  the  facto  and  (droamstancei  of  the  case,  the  dwial  was  proper. 

Appeal  from  recorder's  court  of  Detroit;  Obobqe  S.  Swift,  Judge. 

Information  against  WlUiani  Bums,  alitta  Walter  Toung,  for  brealcing  and 
entering  the  store  of  one  Alderman  in  Detroit,  Wayne  county,  Michigan^  about 
11  p.  M..  Noveml)er2, 1884.  and  stealing  thersCrom  30  dozen  pairs  of  suspenders 
valued  at  $260,  and  belonging  to  Alderman.  There  waa  a  presidential  elec- 
tion in  November*  1884.  Tlietrial  occurred  September  17, 1885.  Theeridence 
in  the  case  was  as  follows:  The  evidence  tor  the  prosecution  tended  to  sliow 
that,  between  6  P.  m.  on  Saturday,  November  1, 1884,  and  11:30  P.  h.  on  Sun- 
day, November 2, 1884,  some  one  had  committed  the  breaking  and  entry  charged, 
and  thidi,  in  addition  to  the  suspenders,  three  Sitmple  cases.  Into  which  the 
stolen  suspenders  were  evidently  put,  were  taken,  the  total  value  of  the  stolen 
property  being  about  9280.  The  store  had  Iwen  entered  by  breaking  the  glass 
in  a  hack  door,  and  had  been  closed  and  fastened  between  5: 30  p.  x.  and  6  p.  x. 
o4  November  1, 1884.  About  15  dozen  pairs  of  suspenders  were  afterwarda 
taken  from  one  Anspach,  and  from  persons  to  whom  he  had  sold  them,  and 
these  suspenders  were  identified  by  prosecuting  witnesses  as  part  of  those 
stolen .  Aldennun  was  a  prosecuting  witness,  and  identified  one  particular  pai r 
Vy  the  way  the  stitching  was  done,  and  the  quality  and  manner  of  the  work. 
One  McDonnell,  a  detective  and  a  prosecuting  witness,  testified  that  he  knew 
defendant  many  years,  as  William  Burns,  and  with  another  detective  met  hint 
in  tfaecompany  of  one  Stone  on  October25, 1884,  and  then  stood  and  talked  with 
them;  thatin  November,  1884,  he  and  another  detective  saw  defendant  half  a 
block  distant,  and  defendant,  seeing  them,  turned  and  ran,  and  witness  and 
companion  ran  after  him,  but  couldn't  catch  him;  that  witness  and  two  others 
arrested  defendant  asleep  in  bed,  with  his  door  locked,  in  a  house  of  ill  fame, 
and  defendant  resisted  all  lie  could,  and  had  a  revolver  under  his  pillow;  that 
at  that  time  defendant  said  nothing,  but  afterwards  asked  what  it  was  for» 
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and  that  irfterwards  witness  ioUd  defendant  that  there  waa  a  warrant  out  for 
him  in  this  case;  that  witneaa  arrested  Stone  on  NoTember  6, 1884,  and  found 
on  him  goods  stolen  from  the  store  of  one  Mabl^»  and  $50.25  in  mon^,  and 
a  pair  of  new  suspenden.  These  snspenders  had  been  used  in  evidence  on 
thB  trial  of  Stone,  heitinafter  mraitloned.  Witness  also  teatifled  to  arresting 
one  Gommeau  on  election  night,  and  found  a  pair  of  suspenders,  which  he 
identided,  and  which  the  witness  AJdermanhad  identified  as  put  <tf  the  stolen 
property,  and  that,  on  the  morning  after  arresting  defendant,  he  got  from 
Charlea  Qannon'a  honae*  68  Brewster  street,  a  pair  of  pants,  and  produced 
them,  and  testified  that  Uiey  were  in  the  same  condition  as  when  he  got  them, 
including  the  name  Walter  Young  on  the  watch  pocket.  The  evidence  for 
the  prosecntton  further  traded  to  show  that,  in  October  before  the  Alderman 
bui^iarj,  defendant  and  Stxm»  rented  together  a  bedroom  at  the  house  184 
Jjuned  stoeet,  and  said  that  ttiey  would  take  it  for  all  winter;  tliat  Stone 
there  daimed  that  he  was  engaged  In  selling  allvarwue,  and  his  partner  in 
selling  dgan.  The  evidence  also  tended  to  show  that  on  Zfovember  1, 1884, 
CMumeau  was  introduced  by  Stone,  and  rented  another  bedroom  in  the  same 
bouae;  that  one  O'ljoaiy  came  to  share  Commeau's  room  the  next  morninfc; 
thatnelther  defendant,  Stone,  Gommeau.  nor O'Leary  occupied  theirroomson 
the  night  of  liovember  2d.  One  pnweouting  witness  tesUfled  that  defendant 
left  the  liouae  about  6  p.  x.  of  November  2d,  and  that  Stone,  Gommeau,  and 
O'Jjeaiy  left  together  about  7 :80  f.  m.  The  evidence  further  tended  to  show 
that  all  fourof  th«n  were  in  the  house  on  Monday,  November  3d ;  that  Stone 
and  O'Leary  came  in  about  8  A.  h..  and  defendant  alone  soon  after,  and  tliat 
detMidantafterwardsaskedtotuivesomemudontbefloor  of  his  room  removed; 
that  on  the  next  Wednesday  Stone  offered  suspenders  for  sale  to  Anspiicli, 
and  that  Ans^h  started  with  Stone  and  defendant  for  the  house  on  Lai  neil 
street,  and  on  the  way  were  Joined  by  defendant;  that  Stone  called  defendant 
bia  partner,  and  defendant  talked  about  selling  the  suspenders,  and  caid  they 
were  at  the  d^t.  Defendant  told  Stone  to  take  Anspacb  to  thein'oom,  and 
wait  for  him.  Defendant  returned  to  the  room  with  samples  of  the  stolen 
suspenders,  and  the  stolen  suspenders  were  sold  by  these  samples  to  Anqiach 
for  $50.  Stone  delivered  them  at  AnspHch's  side  door  the  same  afternoon^ 
and  got  the  money.  The  evidence  further  tended  to  show  that  O'Leary  was 
seen  by  a  private  watchman  about  10:80p.  m., November  2d,  walking  up  and 
down  about  lialf  a  block  from  Alderman's  store.  About  11:30  f.  m.  the 
watchman  beard  ^ass  bresklng.  and  in  a  minute  or  two  found  Alderman's 
hack  door  open,  and  the  glass  broken  out  of  it,  and  the  back  gate  open,  though 
he  had  found  it  shut  half  an  hour  before,  but  saw  no  bur^ftars.  Hattie  Gan- 
non, a  prosecuting  witness,  testified  that  she  lived  at  58  Brewster  street,  and 
remembered  the  offlcera  getting  a  pair  of  pants  tliera  belonging  to  her  husband 
or  defendant,  she  could  not  teU  which;  that  defendant  was  at  her  house  on 
November  2d,  and  went  out  about  6:30  or  7  p.  h.,  and  returned  about  9  p.  u., 
and  did  not  go  out  again,  and  that  herself  and  her  husband  Charles  Qannon, 
defendant,  and  defendant's  aunt.  Miss  Oliver,  were  In  the  house  that  night; 
that  her  husband  never  went  by  the  name  of  Walter  Young,  and  witness 
never  knew  of  Itis  putting  that  name  on  his  pants  pockets,  nor  saw  her  hus- 
band wear  these  panta.  Witness  volunteered  that  she  neversaw  Burns  wear 
tliem.  She  fnrtlier  testified  that  nobody's  pants  but  her  husband's  and  Burn's 
were  there.  The  pants  were  allowed  in  evidence  to  show  that  they  had  the 
name  Walter  Young  on  them,  and  belonged  to  the  husband  or  to  defendant. 
Rebecca  Oliver,  a  witness  for  defendant,  corroty>rated  Hattie  Gannon  as  to  de- 
fendimt'a  whereabouts  on  the  nfght  of  November  2d. 

O'Leary,  a  witness  for  defendant,  testified  to  his  own  conviction,  along 
with  Stone  and  Gommeau,  of  the  Alderman  burglary,  and  that  he  knew  de- 
fendant. Boms,  and  knew  who  committed  that  burgkiry,  but  that  defendant 
was  aot  one  of  the  bui^^an;  that  himself,  stone,  and  Gommeau  committed  it 
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on  a  Saturday  night  between  9  and  10  o'clock;  got  in  hj  the  back  way,  and 
carried  o£F  the  suspenders  in  three  sample  cases;  that  the  goo^  were  sold  to 
a  mnn  in  town,  but  witness  was  not  present  at  the  sale.  On  cross-examina- 
tion O'Lpary  denied  having  been  sworn  on  the  same  subject  itefore,  but  said 
tliat  be  was  examined  in  a  police  court  on  the  burglary  charge,  along  with 
Stone  and  Commeau,  but  didn't  know  whether  he  was  sworn  there  or  not. 
Witness  identified  his  signature  to  a  paper  alleged  by  the  prosecuting  attor- 
ney to  contain  O'Leary's  testimony  as  given  at  the  police  court,  and  said  he 
told  the  truth  F<.t  the  police  court,  and  swore  there  that  he  knew  nothing 
about  the  affair,  and  had  nothing  to  do  with  it.  In  answer  to  a  question  if 
he  swore  at  the  polioe  court  that  he  was  arrested  because  of  ttie  prejadfoe  of 
the  officers  against  him.  he  said  first  be  did  net  so  bwoot,  then  that  he  didn't 
remember,  then  that  he  didn't  think  he  did.  Witness  admitted  having  broken 
into  one  Habley's  store,  and  blown  the  siuCe,  and  having  been  convict ed  for  it, 
and  having  been  convicted,  on  his  own  trial,  of  breaking  into  Alderman's 
store  on  a  Unndajr  night.  He  also  admitted  falsely  swearing,  on  his  own  tri^, 
that  he  was  not  present  at  the  Alderman  borglary,  and  admitted  that  he  had 
been  in  prlaiHi  before.  He  said  that  he  and  defendant  bad  been  together  at 
a  certain  honse  about  a  week,  and  in  answer  to  a  question  by  what  name  do- 
fendant  was  there  known,  said  he  didn't  think  defendant  was  there;  then,  be- 
ing asked  when  datendant  was  not  there,  said  defendant  had  been  there  off 
and  on,  but  witness  had  not  k^t  track  erf  the  time.  Witness  said  he  knew 
defendant  there  by  the  name  of  Bnms,  and  called  him  hy  his  flrst  name.  BlUy, 
but  never  heard  any  one  else  there  call  him  Biily>  In  answer  to  a  question 
whether  he  ever  swore,  except  on  his  own  trial,  that  he  wu  not  present  at 
the  Alderman  ba^laiy,  witness  said  he  didn*t  recollect.  Witness  admitted 
having  used  the  name  Walter  Young  onoe,  on  his  own  trial,  with  Stone  and 
Commeau,  in  speaking  d  defendant.  Witness  also  said  that  he  opened  Al- 
derman's back  gate,  and  tnroke  the  glass  in  the  dour,  and  denied  having  been 
at  Alderman's  on  Sunday  night,  November  2d,  bat  admitted  having  been  at 
the  hack  end  of  Habley's  store  that  night,  and  voinnteered  that  the  Alderman 
burglary  occurred  on  Saturday  night.  The  tenUmony  of  O'Leaiy  taken  at 
the  police  court  was  then  without  objection  read,  as  follows:  "I  know  noth- 
ing about  this  wliatever;  I  had  nothing  to  do  with  It.  I  was  arrested  bo- 
cause  the  officers  are  prejudiced  towards  me.  I  did  go  into  Hahley'a  store 
about  10:30  F.  x.,  and  remained  in  the  store  until  S  o'clock,  and  Mowed  the 
safe.  Stone  was  not  there.  1  know  where  the  house  184  Larned  street  Is. 
1  left  there  Sunday  evening  between  seven  and  eight  o'clock.  Stone  was  in 
the  house  when  I  left  there." 

John  0.  ffav^t  for  appellant.  Oeo.  8.  Bobison,  Pros.  Atty.,  for  ttie  Peo- 
ple. 

Shsbwood,  J.  The  respondent  was  charged  with  breaking  and  entering  a 
store  in  the  night-time.  He  was  convicted  of  the  oflCenae  in  the  recorder's 
court  in  the  city  of  Detroit,  and  sentenoed  to  Imprisonment  for  the  period  of 
12  years. 

The  information  charges  be  committed  Uie  crime  on  the  second  day  of  Ko 
vember,  1884,  and  the  prosecuting  attorney  was  allowed  to  prove  that  on  the 
twenty-fifth  day  of  October  preceding  the  respondent  was  seen  in  company  with 
one  Moses  Stone,  who  was  afterwaixlB  convicted  of  committing  the  burgluy 
charged  in  the  information.  This  is  ooniplained<rfas  error.  It  appears  from 
the  record  tliat  the  respondeq^  and  Stone  occupied  a  rented  room  together, 
bijth  before  and  after  the  burglary  was  committed,  and  that  they  were  seen 
together  on  the  evening  of  the  second  day  of  November,  about  7  o'clock.  Under 
these  circumstances  the  evidence  was  properly  admitted. 

Upon  the  trial  the  prosecuting  attorney  upon  tiie  examlnatton  was  allowed  ' 
to  hava  the  detecUve*  who  had  caused  the  arrest  of  the  respondent,  tit  by  his 
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and  soggert  to  him  faeto  relating  to  the  testbnoayt  &>  he  had  aaontidiied 
them  in  his  feneting  out  Uie  cnee.  This  wai  aiso  assigned  as  error,  inasmneb 
ss  the  reapondent  had  asked  for  the  exclusion  of  tlw  detective,  who  was  a  wit* 
ness  for  the  people,  while  tlw  other  witnesses  were  examined.  This  was  a 
matter  entirely  witbin  the  discreti<m  Hm  trial  court,  and  the  reocnd  dla- 
doeea  no  abuse  of  ttiat  discretion. 

Witness  McDonald,  one  of  the  oCQoers  who  made  the  arrest  of  respondent 
in  bed  at  a  bouse  of  ill  fame,  with  a  pistol  under  tils  pillow,  was  permitted  to 
state  what  occurred  at  tbe  time  he  made  the  arrest,  and  that  the  respondent 
resisted  the  arrest.  We  find  nothing  improper  in  the  admission  ot  this  teeti- 
mouy. 

At  the  close  of  the  trial  tbe  respondent's  coansel  aslced  the  court  to  chaige 
the  jury  that  ttie  **reepondent  conld  not  be  convicted  on  tlie  evlduwe  of  the 
breaking  and  entering  charged."  The  court  declined  to  charge  as  requested, 
and  respondent's  counsel  excited.  The  case  upon  its  facts  and  drcumatances 
was  clearly  one  for  the  juiy  upon  all  the  material  all^atioos  made  in  tbe  in- 
fmuation,  and  no  error  was  oommitted  in  refusing  the  requeet. 

Tbe  record  discloses  no  error,  and  the  Judgment  must  be  affirmed. 

UoBU  and  GHAMPLXir,  JJ.,  eononrred.  Gahfbell,  0.  J.,  did  not  tit. 


FaOPLB  0.  KlRSOH. 

(Supreme  Cbtirt  of  Michigan.   KoveniVer  10,  1887.1 

L  Fmrbib— "  Habbob." 

Tbe  Grand  river,  Michigan,  at  a  point  three  mllfla  op  stream  from  the  month,  b 
not  a  "harbor"  in  the  sense  in  which  that  word  Is  used  hi  the  atstotei  of  the  state 

of  Michigan  regulating  fisheries. 

2.  aufB— Power  or  Mdhicifautt  io  Brablibb  Habbob  Itinis. 

The  power  granted  to  the  common  council  of  Spring  Lake,  Michigan,  is  special, 
and  It  has  not  authority  to  make  tbe  general  laws  of  the  state  inoperative,  nor  to 
establish  harbor  Udcb  in  Grand  river. 

3.  Sami — Act  iror  RbpiaIiSd. 

Act  No.  10,  T^ws  Mich.  1885,  regnlating  and  |coteaUng  fisheries,  Is  not  repealed 

by  iiupllcatloD  by  act  No.  61  of  the  same  year. 

4.  CoHsnnmoiiAL  Law— TrrLS  or  Aor— Law  PaoTBcrnaa  Fuhibibb. 

Tbe  title  to  Michigan  A<A  No.  10,  Laws  1885.  readsas  follows:  "Anaettoamendan 
ad  entitled  'An  act  to  protect  Ash  and  preserve  tlie  fisheries oftbis  state,*  or  act  No. 
890  of  tbe  Session  Laws  of  1865,  approved  March  21, 1865,  and  all  acts  amendatory 
thereto,  and  b«dng  found  as  amended  in  chapter  63,  compiler's  section  2195,  How. 
Ann.  8t.  Midi."  BM,  not  In  violation  of  the  omiatitntlon  by  reason  of  defect  of 
UUe. 

Appeal  from  circuit  court,  Ottawa  county. 

Jtfoces  Taygart,  Atty.  Gen.,  and  Walter  I.  LiUU,  for  the  People.  F.  W, 
Beely,  for  respondent. 

Snc&woOD,  J.  In  this  case  the  respondent  was  convicted  upon  acomplaint 
made  before  a  justice  of  the  peace  of  the  city  of  Grand  Haven,  In  tbe  county 
of  Ottawa,  charging  him  with  having  on  tlte  nintli  day  of  May,  1887,  at  tlie 
village  of  Spring  Lake,  in  said  county,  "caught  and  taken  fish  with  a  fyke 
net,  so  called,  it  being  a  species  of  continuous  net,  in  the  wateni  of  Grand 
river,  in  tbls  state,  and  not  being  in  Lakes  Michigan,  Superior,  Huron,  St. 
Clair,  the  St.  Clair  and  Detroit  rivers,  J^ake  Erie,  and  tlte  Imrbors  connected 
with  said  lakes,  and  nut  being  a  private  flsii-pond,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided."  The  cause  was  appealed  to  the  Ot- 
tawa circuit  before  Judge  Asxgu>,  and  tried  with  a  jury,  and  who,  at  tbe  re- 
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quest  of  counsel  for  the  people,  directed  a  Terdict  agnlnst  the  respondent. 
He  now  asks  »  review  in  this  court. 

The  facts  were  sU  stipulHted  by  counsel  for  the  parties,  and,  as  they  stand 
in  the  record,  are  as  follows:  "(1)  That  the  fishing  alleged  and  set  fortb  in 
the  complaint  and  warrant  herein,  occurred  within  the  corporate  limits  of  the 
village  of  Spring  Lake,  on  Grand  river,  In  said  county  of  Ottawa,  and  at 
the  time  and  with  the  nets  specified  in  said  complaint  and  warrant.  That 
said  nets  were  set  on  the  north  side  of  said  river.  That  between  the  mouth 
of  Grand  river  and  the  point  where  said  nets  were  set,  there  are  two  bridges 
crossing  said  river,  one  a  railroad  bridge,  and  the  other  a  turnpike  bridge, 
both  being  draw  or  swing  bridges.  Thai  there  are  saw-mills  located  and  op- 
erated on  the  banks  of  said  river,  east  of  the  point  where  said  nets  were  set, 
as  follows:  One  at  KortonviUe,  one  at  SpoonviUe,  one  at  Eastmanville.  and 
one  at  Jenisonville.  (2)  That  lake  vessels  are  in  the  habit  of  going  to  Kor- 
tonvllle  and  Spoohville  for  cargoes  of  lumber;  and  in  going  to  said  saw-mills 
said  vesselB  are  towed  up.  That  the  current  of  said  river,  at  Its  month,  runs 
out  into  Lake  Michigan  twenty-five  rods  beyond  the  piers.  That  the  piers  at 
Uie  mouth  of  said  river  ar«  about  thirty-two  hundred  feet  long,  but  do  not  ex- 
tend up  said  river  to  the  point  where  said  nets  were  set.  and  do  not  extend 
within  two  miles  of  the  same.  (3)  Thatsaid  draw  or  Bwing>biidges  are  usu- 
ally closed,  and  are  only  open  when  vessels  pass  up  and  down  s^d  river.  (4) 
Tluit  there  is  a  river  steam-boat,  known  as  the  *  Barrett,'  running  between 
Grand  Haven  and  Grand  Bapids.  (5)  That  vessels  do  not  sail  up  said  river, 
but  are  towed  up.  That  it  is  not  the  custom  of  .^ressels coming  in  from  Lake 
Michigan  to  go  further  up  the  river  to  tie  up  or  lay  up  than  threeqnarters 
of  a  mile  from  the  mouth,  unless  they  are  towed  up,  or  go  up  for  finights,  ex- 
cept said  Barrett,  and  that  does  not  come  from  lAke  Mieliigan.  (6)  That  it 
is  three  miles  from  lAe  mouth  of  Sfdd  river  to  the  point  where  the  were 
set.  That  the  officer,  who  m.ide  the  arrest  in  this  case,  was  legally  authorised 
to  do  so,  and  that  the  defendant  did  the  Ashing  complained  of."  Upon  sub- 
mitting the  foregoing  stipulation  of  facts,  counsel  for  respondent  requested 
the  court  to  direct  the  verdict  In  his  favor,  and  stated  the  grounds  for  his  mo- 
tion as  follows:  **(!)  That  Grand  river  ia  a  common-law  harbor  from  its 
mouth  to  Grand  Bapids,  or.  in  other  words,  as  for  up  the  river  as  lal»  vessels 
may  be  navigated;  and  therefore  the  defendant  Is  notguUty.  (2)  ThatGrand 
river,  to  the  extent  and  point  and  including  the  place  where  Uie  fishing  in 
this  case  took  place,  is  a  statutory  harbor,  and  therefore  the  defendant  is  not 
guilty.  (3)  That  by  reason  of  act  THo.  5.  Laws  1883,  Uie  defendant  was  per- 
mitted to  fish  in  the  manneralleged,  and  therefore  he  is  not  guilty.  (4)  That 
act  No.  10,  Laws  1885,  is  repealed  by  implication  by  act  No.  61,  of  the  same 
year,  and  therefore  the  defendant  is  not  guilty.  (5)  That  act  No.  10,  Laws 
1885.  is  unconstitutional  and  void,  and  therefore  the  defendant  is  not  guilty.** 

The  exception  taken  to  the  ruling  of  the  court  in  directing  the  verdict 
against  the  respondent  instead  of  for  liim,  raises  the  only  question  in  the 
case.  A  harbor,  In  its  usual  and  ordinary  sense,  means  an  indentation  in 
the  coast  of  a  lake,  sea,  or  ocean,  extending  into  the  country  in  such  manner 
as  to  fonn  an  inlet  or  bay,  and  sufficiently  narrow  between  the  headlands  aa 
to  affonl  protection  to  vessels  against  the  wind  and  storm  upon  the  waters. 
Gould,  Wat.  10;  4  Co.  Inst.  140;  Cable  Co.  v.  Telegraph  Co.,  2  App.  Caa. 
394,  419;  TnsttTanoe  Co.  v.  Dunham,  11  Wall.  1;  The  Fame,  8  Mason,  147; 
De  Lovio  V.  Boit,  2  Gall.  398;  1  Kent,  Comm.  3D.  It  was  in  this  sense  that 
the  legislature  used  the  word  "harbor"  in  the  statutes  applicable  in  this  case, 
and  this  construction  of  the  statue  substantially  decides  the  question  raised. 
The  stipulation  shows  that  it  is  not  the  custom  of  vessels  from  the  lalre  to 
go  further  up  the  river  than  three-quarters  of  a  mile  from  its  mouth,  un- 
less in  exeeptional  cases,  and  then  tlieiy  are  towed  up;  that  it  is  three  miles 
trom  the  mouth  <A  the  river  to  the  pdnt  where  the  defendant's  nets  were  set 
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when  he  was  complained  of  in  this  case;  and  that  It  is  not  customary  for 
boats  from  the  lake  to  go  np  the  rirer  more  than  three^aarters  of  a  mile  to 
tie  up  or  lay  up. 

I  think  it  clearly  appean  that  the  fishing  was  done  by  the  defendant  in 
TiolHtion  of  the  statute;  that  It  was  done  In  the  river  where  the  prohibition 
of  tlie  statute  appltes.  The  prosecution  is  under  act  No.  10,  Lhws  18B5, 
p.  9.  Section  1  of  this  act  will  be  found  in  the  margin.'  Act.  Ko.  10  is  not 
repealed  by  act  No.  61,  Laws  1885,  p.  61*  as  is  supposed  by  counsel  for  the 
doTendant. 

Neither  do  I  think  the  law  of  1885  (act  No.  10)  is  In  violation  of  the  con- 
stitution on  account  of  any  derect  in  Its  title.  It  sufficiently  states  what 
sections  of  the  statute  are  amended,  but  If  the  title  should  t>e  held  defective, 
the  law  of  1879  would  still  remain,  and  which  fully  covers  the  case  we  are 
considering.   Act  No.  208,  I^aws  1879. 

Mo  city  or  village  has  the  power,  by  ordinance  or  by-law,  to  make  the  gen- 
eral laws  of  the  stale  inoperative.  The  power  granted  to  the  common  coun- 
cil of  Spring  Lake  is  spenial.  It  has  no  power  to  establish  harbor  lines  in 
Onnd  ri TO*.  It  cannot  by  ordinances  encroach  upon  the  general  laws  of  the 
state. 

Tbe  ruling  of  the  court  must  be  affirmed,  and  the  circait  corfrt  is  advised 

to  proceed  to  judgment. 

MoBSBand  Ghampun,  JJ.,  concurred.   Cahpbbll,  G.  J.,  did  not  sit. 


MoKat  «■  WiLLiAUS  and  others, 
(SuDTom  Ouart  tff  Me&igan.   November  10,  ld87.) 
PaixciPAi  AMD  AaBBT— Pown  or  A.TroB»T^-CoiTvnAJiaB  bt  Aabrt  to  Smbw—V^un 

— £|BCTHENT. 

8.  appointed  her  husband  her  attorney  in  fact  to  sell  and  convey  certain  real  ej- 
tate.  The  power  of  attorney  was  filed  for  record  Jnne  9,  1836.  On  the  same  day 
the  hnsbuid.  as  attorney,  conveyed  the  premises  to  one  Knight,  who  Immediately 
recofiTeyed  to  the  buabaDd.  On  July  &,  1686,  tbe  husband  conveyed  to  deTendant, 
And  on  July  27, 1886,  S.  conveyed  to  plaintiff.  .BtM,  that  tbe oonveyanoe  to  Knight, 
and  by  hiin  to  the  husband,  were  on  their  face fraiidolent and  absolately  void,  and 
coold  be  avoided  by  an  action  of  ejectment, 

Ai^ieal  from  superior  court  of  Grand  Rapids;  £.  A.  Bublikoamb,  Judge. 
D.  3.  Corbilt,  for  plaintiff.   Maker  &  Felker,  for  defendant. 

Chauflih .  J.  Plaintiff  brought  ejectment  against  defendants.  Mary  Mc- 
Nerna  is  made  a  party  simply  as  tenant  in  possession  undra*  her  conlefendant 
at  the  time  the  suit  was  brought.  On  the  twenty-hrat  of  May,  1886,  one  Ida 
J.  Shults  was  the  owner  of  the  premises  in  question.  On  lliut  day  she  exe- 
cuted to  her  husband,  Oliver  C.  Shults,  a  power  of  attorney  to  convey,  by  good 
and  sufficient  deed,  said  premises.  This  was  recorded  In  Kent  county  regis- 
ter's office  on  the  ninth  day  of  June,  1886,  at  8:45  o'clock  A.  h.   On  the  same 

■  Pub.  Acta  1885,  No.  10,  2  ^-  "That  It  shall  not  be  lawful  hereafter  at  any  time  to 
kin  or  destroy,  or  attempt  to  kill  or  destroy,  any  fish  fn  any  of  the  waters  of  tiie  state 
of  llldilgan,  by  the  use  or  aid  of  dynamite,  berenlean  or  giant  powder,  or  any  other 
explosive  substance  or  oombinatioii  of  suttatances,  or  by  the  nse  of  India  coclcle,  or  any 
other  substance  or  device  which  has  a  tendency  to  stupefy  the  ftsh :  nor  sliall  any  per- 
son  or  persons  kill  or  attempt  to  kill,  orimure  by  shooting  or  spearing,  any  tish,  during 
the  months  of  March,  April,  May,  June,  July,  Angnst,  and  «pteml>er,  in  any  of  the 
vaten  of  this  state,  except  Lakes  Michigan,  Sapertor,  Huron,  n.  Olalr,  the  St.  Clair 
and  Detroit  rivers,  and  Lake  Erie,  and  tbe  harbors  connected  with  said  lakes ;  nor  shall 
any  penon  catch  or  take  any  Bsh  with  seines,  pound  nets,  trap  nets,  or  any  species  of 
eootfnoous  nets,  in  wy  of  the  waters  of  the  state,  except  Lakes  Michigan,  Superior,  Hu- 
ron, St.  CUir,  the  1^  (3alr  and  Detroit  rivers,  and  Lake  Erie,  and  the  harbors  connected 
with  said  lBkaa,"eto. 
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day  Oliver  G.  RhulU,  as  attornej  in  fact  for  Ida  J.  Shults,  executed  a  deed  Id 
tlie  name  of  his  principal  of  the  premises  in  question  to  Henry  U.  Knight. 
This  was  duly  witnessed  and  acknowledged.  And  again,  on  the  same  day*. 
Henry  H.  Knight  executed  a  deed  of  the  premises  to  Oliver  G.  Shults.  Xhi» 
was  also  witnessed  and  acknowledged.  Both  these  deeds  purported  to  be  for 
the  consideration  of  4600.  The  notary  who  drew  the  deeds  and  took  the  ac- 
knowledgments saw  no  money  consideration  pass  between  the  parties.  Both 
dMds  were  recorded  the  same  day  and  at  the  same  time.  On  the  twenty- 
seventh  of  July,  1886,  Lla  J.  Shults  conveyed  the  premises  to  the  plaintiff  in 
this  suit.  And  on  J  uly  9. 1886,  Oliver  0.  Sh  ults  conveyed  the  premises  to  Jane 
A.  Williiims,  defendant.  The  plaintiff  claims  that  the  deeds  from  Ida  J. 
Shults,  executed  by  Oliver  C.  Shults  as  her  attorney  in  fact,  to  Knight,  and 
from  Knight  tu  Oliver  G.  Shults,  are  fi-audulent  and  void  upon  the  face  ctf  the 
transaction:  that  they  show  upon  their  face  the  case  of  an  agent  conveying 
the  propei-ty  of  his  principal  to  himself;  and  that  they  should  be  so  declared 
by  the  court  in  an  action  of  ejectment  brought  by  the  principal  or  her  grantee. 
The  judge  of  the  superior  court  of  Grand  ^plds,  before  whom  the  esse  waa- 
triud,  held  that  in  the  absence  of  proof  of  actual  fraud  the  title  to  the  property 
passed  from  Ida  J.  Shults  to  Knight,  and  from  Knight  to  Oliver  C  Sbulta*. 
and  from  him  to  defendant  Williams;  and,consequeQUy,theidalntiflacquind 
no  title  by  virtue  of  his  deed  from  Ida  J.  Shults. 

If,  as  the  judge  of  the  superior  court  held,  the  legal  title  passed  by  the  deeds- 
to  defendant  notwithstanding  the  apparently  fraudulent  transaction  between 
Oliver  C.  Shults  and  Knight,  then  tlie  later  deed,  executed  by  Mrs.  Shults  to 
plaintiff,  only  conveyed  an  equitable  title,  the  defendant  being  simply  a  trus- 
tee of  the  legal  title  for  the  plaintiff,  and  the  remedy  of  plaintiff  would  be  in 
equity  to  compel  a  conveyance  of  the  togal  title  by  Williams  to  McKay.  Plain- 
tiff's couhsel  contends  that  the  fraud  wbich  presumptlTely  exists  ap<ni  the- 
face  of  the  papers  vitiated  the  transaction  and  rendered  the  deeds  wholly  void,, 
and  therefore  the  legal  title  did  not  puss  by  the  execution  of  the  deeds;  tbi^ 
Mrs.  Shults  held  the  legal  title  all  the  time  until  she  conveyed  it  to  plaintiff. 
Here»  then,  there  are  two  persona,  each  claiming  the  legal  title  to  the  same- 
real  estate,  and  who  trac»  their  soarce  of  title  to  a  common  grantor.  The- 
record  discloses  that  Oliver  0-  Shults,  as  attorney  in  fact  of  Ida  J.  Shults,  on 
the  ninth  of  June,  1886,  conveyed  the  premises  to  Knight,  and  tliat  be  imme- 
diately reconveyed  them  to  Oliver  C.  Shults.  These  deeds,  bearing  the  same- 
date,  executed  between  the  same  parties,  conveying  tJie  same  snbjectrmatter, 
must  be  construed  together.  The  language  they  sp^ik  is  plain.  By  this  trans- 
action the  agent  authorized  by  Ida  J.  Shults  to  sell  the  land  in  question  and 
convey  the  same,  has  sold  and  conv^ed  it  to  himself.  Such  a  transaction 
cannot  stand.  It  bears  upon  Its  face  ite  own  condemnation.  It  is  prima 
facie  void,  and  as  between  the  parties  the  principal  is  not  bound  by  the  deeds* 
and  may  lepudiate  the  transaction  and  recover  the  land.  Public  policy  will 
not  tolerate  such  misdoing  on  tlie  part  an  agent,  and  courts  will  not  stop 
to  inquire  whether  a  fraud  was  intended,  but,  looking  f^one  at  the  rdation  of 
the  pariiea,  will,  upon  that  relation  appearing,  declare  the  conveyance  invalid- 
euitU  v.  Peppercormt,  3  Beav.  78;  Wfaart.  Ag.  g  232  ;  2  Sugd.  Vend. «.  20. 
§  2;  QUbert  v.  Surgott,  10  Johns.  457;  Olafiin  v.  Bank,  25  N.  T.  293;  Obart 
V.  Bammel,  18  N.  J .  Law,  74;  Mtehowd  v.  Bindt  4  How.  508;  Cluta  t.  A>r- 
ron,  2  Mich.  192. 

In  very  many  of  the  cases  which  have  been  brought  to  the  attention  of  the- 
courts  tlie  agents  or  trustees  have  so  covered  their  misfeasance  as  to  make  it 
necessary  for  the  Injured  party  to  go  into  a  court  of  equity  to  obt^n  adequate 
relief.  But  when  the  fraud  appears  upon  tho  face  ox  the  papers  or  convey^ 
ances  the  remedy  can  as  well  be  administered  in  a  court  of  ]aw  as  In  a  court 
of  equity.  Thus  in  ClaJUn  t.  Sank,  cited  above,  an  action  was  brought  to- 
recuver  upon  three  cliecks  drawn  by  ttie  president  oi  the  bank  and  certified  by 
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ita  president  as  good.  The  defense  that  the  president  committed  an  sihtiae  of 
his  fldudarr  relation  with  the  tnnk  was  permitted  to  be  shown.  Judge  Sel- 
DBK  said:  The  act  of  the  agent  is  deemed  to  be  unauthorized,  and  the  con- 
tract is  void;"  and  that  "there  could  be  no  bona  fide  holder  of  such  an 
instrument,'*  for  the  reason  that  the  want  of  authority  in  the  president  to 
Mnd  the  bank  appeared  on  the  face  of  the  check.  In  Gilbert  v.  BurgoU,  10 
Johns.  ^7,  which  was  a  contest  between  the  grantee  of  an  unrecorded  deed 
and  a  subsequent  ^ntee  who  first  placed  his  deed  of  record,  the  court  held 
that  actual  notice  to  the  second  grantee  of  the  existence  of  the  unrecorded 
deed  might  be  shown  in  an  action  of  ejectment.  Chief  Justice  Kent  held  that 
the  action  of  the  subsequent  grantee  in  obtaining  and  recording  a  deed  when 
he  had  notice  of  the  first  conve3'ance  was  a  fraud  upon  the  holder  of  the  unre- 
corded deed,  and  he  said:  "Fraud  wlU  invalidate  In  a  court  of  law  as  welt  as 
in  a  court  of  equity,  and  annuls  every  contract  and  every  conveyance  Infected 
with  it."  06«rt  v.  ffammelt  fupra,  was  a  case  in  point,  and  the  oonrt  beld 
In  an  action  ot  ejectment  that  the  sale  and  oonvciyance  could  be  avoided  in  a 
court  law,  citing  several  English  cases  in  support  of  the  position.  It  is 
laid  down  by  Sugden  on  Vendors  and  Purchasers,  and  supported  by  numerous 
authorities,  that^  when  the  trustee  baying  is  the  trustee  for  sale  the  purchase 
is  absolutely  void."  Chapter  20,  §  2,  (8th  Amer.  Ed.)  p.  689,  bottom  noten. 
"So  careful,"  said  Mr.  Justice  Mahniho,  In  the  case  of  People  v.  Totonthip 
Board  f^Owryeeel,  11  Mich.  222,  "is  Uw  law  in  guarding  against  the  abuse 
of  fldociary  retotions,  that  It  will  not  permit  an  agent  to  act  for  himself  and 
his  principal  in  the  same  transaction ;  as  to  buy  of  himself,  as  agent,  the  pro|H 
er^  of  his  principal  or  the  like.  AU  sucii  trnnsactlons  are  void,  as  it  respei^ 
hla  principal,  unless  ratified  by  him  with  a  full  knowledge  of  all  the  circum- 
stances." Mr.  Justice  Ohristianot  concurred  with  Justice  Manniho.  Mr. 
Justice  Gaupbell  assented  to  the  general  doctrine  stated,  that  the  same  per- 
son cannot  be  vendor  and  purchaser,  because  his  contract  lacks  the  necessary 
element  of  two  parties,  but  he  also  stated  that  "even  thene  contracts  are  not 
uaiversaliy  void.  They  are  usually  voidable  at  the  option  of  the  party  de- 
frauded or  affected,  but  they  are  not  absolutely  void,  except  where,  by  reason 
of  the  identity  of  the  vendor  and  vendee,  a  contract  in  the  eye  of  the  law  la 
impossible."  Railroad  Co.  y. Dewey,  14  Mich.  477,  4ii8;  Sheldon  v.  Estate  q/* 
ice,  30  Mich.  296.  In  these  two  cases  the  doctrine  was  again  asserted,  the  first 
being  a  chancery  case,  and  the  other  a  case  at  law.  In  cases  of  sales  by  ex- 
ecutors* administrators,  and  guardians,  the  statute  expressly  forbids  them  to 
purchase,  diredJy  or  indirectly,  and  declares  sales  made  in  violation  of  that 
section  void.  How.  St.  §  6042.  This  statute  was  merely  an  affirmance  of 
the  common  law. 

Attention  is  called  by  counsel  for  the  defendants  to  the  remarks  of  Mr.  Jus- 
tice Elmer,  in  Runyon  v.  India  Rubber  Co,,  24  N.  J.  Law,  475,  criticising 
the  former  decisions  in  that  state  which  heid  that  ejectment  miglit  be  brought 
by  the  heirs  to  recover  land  fraudulently  conveyed  by  an  administrator  to 
himself.  And  in  Obert  v.  Obert,  12  J.  Eq.  427,  where  it  is  said  that  "there 
can  be  no  doubt  that,  according  to  the  decided  w^ht  of  authority,  the  prin- 
ciple that  a  trustee  cannot  be  the  purchaser  of  the  trust-estate  is  a  mere  rule 
in  equity,  and  that  If  proper  forms  are  observed  the  conveyance  is  good  at 
law. "  We  think  that  the  principle  has  a  broader  foundation  than  a  mere 
rule  in  equity.  Mr.  Justice  Cooley,  in  Sheldon  v.  Rice,  suprUi  said:  "The 
law  esteems  it  a  fraud  in  such  a  trustee  to  take,  for  his  own  benefit,  a  posi- 
tion in  which  his  interest  will  conflict  with  his  duty." 

It  cannot  be  claimed  that  Mrs.  Williams  is  a  good-faith  purchaser,  without 
notice  of  the  iuTalidity  of  her  grantor's  title.  A  purchaser  of  real  estate  is 
bound  by  what  appears  In  the  chain  of  title  through  which  he  claims.  The 
defendant  was  chargeable  with  notice  of  the  fraud  which  appeared  upon  the 
&ce  of  the  conveyances.  If  defendants  have  equities  which  entitle  them  to 
T.35N.w.no.2  —11  ^  I 
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relief  in  the  court  of  chancery,  there  is  no  obakicle  to  their  applying  to  such 
court.  The  bUl  of  exceptions  shows  that  defendant  WiUiams  has  filed  her 
Mil  of  complaint  in  which  she  sets  forth  that  she  agreed  to  pay  9400  for  the 
land,  and  paid  $100  down,  and  prays  for  equitable  relief.  In  holding  that  the 
deeds  introduced  by  the  defendants  are  prima  facie  void  upon  their  face,  we 
do  not  militate  against  the  rule  declared  by  this  court  in  several  cases,  that  in 
ejectment  all  defenses  are  exduded  that  are  not  legal,  and  that  neither  equi- 
table titles  nor  equUable  defenses  can  avail  either  as  a  basis  of  retftvery  or 
of  defense.  The  plaintiff  does  not  claim  to  recover  upon  the  strength  of  an 
equitable  title,  and  under  the  facts  of  this  case  the  judgment  should  have 
been  given  for  the  plaintiff. 

The  judgment  must  be  reversed,  and  a  judgment  entered  here  upon  the 
finding  in  favor  of  plaintiff,  with  costs  of  both  courts.  The  record  wilt  be 
remanded,  in  order  that  further  proceedings  may  be  had  under  the  statute  if 
desired. 

Mouse  and  Srbbwood,  JJ.,  concurred.   Cakpbbll,  0.  J.,  did  nut  sit. 


O'Neii.  «,  Lake  Supebiob  Ibok  Go. 
{aupnm  Cburt  ^  MteMgan,  Noveuiber  10.  1887.) 
JvBT^inoft— UsrAJULiAR  WITH  BiiaiJSH— OooBT  lUT  KzcusB  Sua  Spom  Afm  Pes- 

■KPTOBT  CHALLBHOn  EXHAUBTZD. 

Where  a  juror  did  not  appear  to  be  very  conversant  with  the  Eoglish  language!, 
held,  that  tue  Judge  might  of  his  own  mouon  excuse  a  disaualitled  juror,  altooDgh 
the  plaintifr  objecting  bad  exhausted  all  hia  peremptory  olialleDgeB. 

Error  to  circuit  court,  Marquette  county;  G.  B.  Gbaht,  Judge. 
Action  for  negligence. 

O,  Clarkt  toi  plaintiff  and  ai^lant.   Balden  dt  Foun^.  for  appellee. 

Chamflin,  J.  The  only  question  presented  by  the  assignment  of  error  in 
this  case  relates  to  the  action  of  the  circuit  judge  in  excusing  a  juror.  While 
the  Jurors  were  being  impaneled,  and  the  counsel  for  the  plaintiff  had  ex- 
hausted his  peremptory  challenges,  one  of  the  jurors  who  previously  had  been 
examined  by  plaintiff's  counsel,  but  not  rejected,  informed  the  circuit  judge 
that  he  did  not  think  he  had  a  sufficient  understanding  of  the  English  language 
to  quiilify  him  to  sit  as  a  juror,  and  requested  to  be  excused  from  sitting. 
The  circuit  judge  made  the  request  known  to  the  counsel  for  the  parties,  and 
inquired  if  they  liad  any  objections  to  his  being  excused,  saying  that  from  his 
own  personal  examination  of  the  juror  he  did  not  consider  him  qu^ifled.aad 
that  he  ought  to  be  excused.  Counsel  for  plaintiff  objected  to  his  being  dis- 
charged, for  the  reason  that  he  had  exhausted  his  peremptory  challenges,  and 
consequently  some  person  would  be  drawn  in  his  stead  against  whom  he 
would  be  debarred  from  exercising  his  privilege  of  a  peremptory  challenge. 
The  juror  was  further  exHmiued  by  court  and  counsel,  after  which  the  court 
excused  the  juror,  against  the  wish  of  plaintiff's  counsel,  to  which  action  of 
the  court  counsel  for  plaintiff  excepted.  The  panel  was  then  filled  in  the 
usual  manner,  and  a  trial  had,  w^hich  resulted  in  a  verdict  for  defendant. 

There  was  no  error  in  the  proceedings.  The  statute  requires  that  jurors 
shall  be  conversimt  with  the  English  language,  (How.  St.  §  7555,)  and  the 
circuit  judge  has  authority  beyond  question,  at  any  time  before  the  jury  is 
sworn,  to  excuse  any  person  from  panel  who  is  disqualified.  The  fact  that 
the  party  had  exhausted  his  peremptory  challenges  before  the  juror  was  ex- 
cused invaded  no  right  of  the  plaintiff.  Peremptory  challenges  are  given  in 
civil  cases  by  the  statute  ex  gratia,  and  a  party  is  not  entitl^  to  them  inde- 
pendently of  the  statute  as  matter  of  right.  Peremptory  challenges  are 
exercised  by  a  party,  not  in  the  selection  of  jurors,  but  in  rejection.  It  la  not 
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aimed  at  disqnaliScation.  bat  is  exercised  upon  qualified  jurors  as  matter  of 
favor  to  the  challenger,  ffayea  v.  Missouri,  120  U.  S.  71,  7  Sup.  Ct.  Rep. 
350.  If,  then,  the  party  has  exercised  the  pririlege  to  the  extent  given  by  the 
atatute,  it  canoot  be  fUleged  as  errortbatqualifled  Jurors  are  afterwardsdrawn 
or  placed  in  the  panel.  His  right  to  have  his  case  tried  befdre  a  fair,  impar- 
tial, and  qualified  jury  remains  unimpaired,  and  its  selection  is  secured  through 
the  exercise  of  the  challenge  for  cause,  which  still  remaliiB. 
The  judgment  of  the  circuit  court  is  affirmed.  < 

Shebwood  and  Morse,  JJ.,  concurred.   Caupbell,  G.  J.,  did  not  sit. 


Bbowh  c  Stabbxt. 

(fflfprmu  Onrt     Mtekigan,   November  10^  18S7.) 
CoiranocnoM-— QoABTrrr  or  Bbick  m  Eiur. 

A.  contract  purported  to  sAl  "  all  the  brick  now  sftuated  and  being  In  a  certain 
kiln,  •  •  •  to  the  amoant  of  630,000."  Fire  bondred  thonsand  were  delivered 
and  paid  for.  The  proriaions  in  the  contract  for  payment  tended  to  show  that  the 
puHa  did  not  contemplate  asale  of  more  than  000,000,  and  this  oonstnictton  wai 
oonflrmed  l^awritten  andertakioR  signed  by  defendant  "to  load  430,000  brick 
or  the  balance  of 600,000  not  Bbipped,"  etc.  Held,  that  only  500,000  pasaed  under 
the  coutracL 

Ai^eal  ttom  ctrcuit  eourt,  Muskegon  county. 

This  was  an  action  of  trover  for  the  conversion  of  24,000  bri(^  claimed 
plaintiff,  under  the  contract  set  out  in  the  opinion. 

Smith,  Ifitiu,  Hoyt  &  Srwin,  for  defendant  and  appellant. 

The  contract  was  only  executory.  The  number  of  bride  sold  was  not  deter- 
mined, ajid  bad  to  be  ascertained  before  tbe  contract  could  be  oompleted.  The 
price  depended  on  thequantity  of  bricks  delivered,  and  on  freight.  The  goods 
sold  were  in  mass,  and  no  title  passed  until  a  portion  was  appropriated.  Hahn 
V.  Fredericks,  80  Mich.  228;  B«nj.  Sales.  (2d  Amer.  Ed.)  1 318.  It  was  not 
a  credit  sale,  and  no  title  passed  until  pertonnanoe.  Benj.  Sales,  (2d  Amer. 
Ed.)  §  320.  Delivery  on  the  cars  was  a  condition  precedent  to  passing  title, 
to  be  performed  by  the  vendor.  Linffham  v.  Bggletton,  27  Mich.  824;  BenJ. 
Sales,  (2d  Amer.  Ed.)  §  319. 

Delano  A  Bunker^  for  plaintiff  and  appellee. 

The  qoestion  of  passing  title  was  one  of  intention  for  the  jury,  and  their 
verdict  sbonld  be  snatalned. 

Ghahpun.  J.  The  parties  to  this  suit  entered  into  a  oontraot  dated  Sep- 
tember SO,  1S86,  as  foUowa:         *<Mu8KBOOH,  Mioh.,  September  80, 1886. 

'*Know  all  men  by  thrae  presents,  that  I,  Thomas  Starret,  of  Holton,  Mus- 
kegon  connty,  Michigan,  have  this  day  sold  S.  E.  Brown  of  Muskegon,  Midt- 
^n,  aU  VtM  brick  now  situated  and  being  in  a  certain  kiln  in  the  township  of 
Sbwidan,  Kewaygo  county.  Michigan,  to  the  amount  of  about  five  hundred 
and  thirty  thousiuid  brick,  to  be  delivend  on  the  cars  in  Muskegon,  Michi- 
gan, as  8^  Brown  may  direct,  between  now  and  the  first  ot  May.  1886,  for 
the  consideration  of  three  and  75-l(X)  (43.75)  dollars  per  thousand,  one  thou- 
sand dollars  to  be  paid  on  the  delivery  of  this  agreement,  and  the  balance,  one 
and  75-100  per  M.  after  deducting  freight,  to  be  paid  as  biick  are  delivered. 
It  is  agreed  that  Starret  shall  not  deliver  said  brick  faster  than  said  Brown 
may  direct,  and  said  Brown  not  to  want  the  brick  faster  than  it  is  possible 
for  Starret  to  get  cars,  or  reasonably  load  them.  Thomas  Starrbt. 

"S.  E.  BuowN. 

"Witness:   Williah  W.  FEUJon^.** 
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Under  this  contract  Starret  delivered,  and  Brown  psid  for,  500.000  brick, 
and  Starret  olaimB  that  this  wns  all  he  was  to  deliver  under  the  contract.  He 
afterwards  sold  to  another  party  24,000  brit^  from  the  same  kiln,  and  for  this 
act  the  platntifE  brought  an  action  of  trovo-.  The  jury*  under  the  instruc- 
tions  ot  the  court,  returned  averdict  for  plaintiff.  The  circuit  judge  charged 
the  Jury  that  the  terms  of  the  contract  covered  nil  of  the  brick  in  the  kiln,  and 
h<e  left  it  for  the  jury  to  find  aa  a  fact  wh^her  it  was  the  intention  of  the 
parties  tliat  the  title  should  pass  from  Starret  to  Brown  on  the  execution  of 
the  contract. 

Where  parties  to  a  contract  have  put  their  agreement  in  writing,  Uie  terms 
of  such  agreement  and  the  intent  of  the  parties  must  be  gathered  from  the 
written  contract,  if  free  from  ambiguity.  In  construing  this  contract  the 
first  question  is  what  quantity  of  brick  does  it  cover.  Does  it  cover  the  whole 
output  of  the  kiln  or  only  a  certain  quantity?  It  starts  out  by  saying  that 
Starret  has  this  day  sold  to  Bro,wn  all  brick  now  In  the  kiln,  but  this  lan- 
guage is  immediately  modified  by  si^ng  **to  the  amount  ot  680.000  brick;" 
this  quantity  is  again  modified  by  what  ttien  follows.  The  consideration  la 
plainly  expressed  to  beS3.75  per  1,000.  The  contract  then  goes  on  to  provide 
for  the  payment  at  that  rate  for  500,000  brick.  It  says  91,000  shall  be  paid 
down  on  the  delivery  <tf  the  agreement,  "and  the  balance,  one  dollar  and 
seventy-five  cents  per  thousand,  after  deducting  freigiit,  to  be  paid  as  brick 
are  delivered."  This  indicates  that  $2  per  1,000  was  paid  at  that  time  on 
some  qunntity,  and  as  just  91,000  was  paid  down,  that  quantity  must  have 
been  500,000  brick.  Tliere  can  be  no  doubt  but  that  the  minds  of  tlie  parties 
met  upon  the  consideration,  or  price  per  1,000  which  Brown  was  to  pay,  and 
Starret  receive,  which  was  $3.75-  Now  If  we  give  this  contract  the  construc- 
tion which  the  plaintiff  contends  for,  Starret  would  be  obliged  to  sell  and  deliver 
all  the  brick  contained  in  the  kiln,  over  500,000,  at  Muskegon,  and  pay  the 
freight  for.  91.75  per  1,000.  This  is  preposterous.  But  the  plaintiff,  on 
crosa-examinalion,  put  in  evidence  another  writing  between  the  parties  as  fol- 
lows: "Muskegon,  Mich.,  November  27,  1885. 

"For  the  consideration  of  two  hundred  and  fifty  dollars,  one  liundred  and 
fifty  received  to-day,  and  the  balance  of  one  hundred  to  be  paid  January  I, 
1886,  by  S.  E.  Brown,  I  do  hereby  guaranty  to  load  420,000  bi-ick  or  the  bal- 
ance 500,000  brick  not  shipped,  the  same  as  sold  said  H.  E.  Brown  on  con- 
tract, to  be  loaded  on  cars  at  the  county  line  near  Dash  post-office,  Michigan. 

"Tbohas  Stabkbt. 

"January  11,  1886.  received  on  within  one  hundred  dollars. 

"Thomas  Starret." 

This  paper  speaks  of  the  420,000  brick  as  the  balance  of  the  500,000  briak 
not  shipped,  the  same  that  was  sold  said  S.  E.  Brown;  thus  again  showing 
the  intent  of  the  parties,  by  their  own  construction  of  the  contract  of  sale, 
was  that  the  quantity  bought  by  Brown  was  only  500,000  brick.  The  court 
should  haveinsti-ucted  the  Jury  that  the  contract  of  sale  only  conveyed  500,000 
brick,  and  that  the  plaintiff  could  not  recover. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

MOBSB  and  Shbbwood,  JJ.,  concurred.   Oahpdbll,  C.  J.,  did  not  sit. 


Wbiqht  v.  Dickinson  and  another. 

(ffupnme  Onat  ^  Michigan.   November  10^  1887.) 

1,  AflBUifFsrr— CoMHos  Coosib— Bill  or  Pabttcolahs— Etidihoe  of  Void  OoimiACT. 
I'laiiitiff  deuiared  In  auum/i^Uvn  coiiiiuoii  coiintti,  and  subsequently  tiled  a  bill  of 
particulars.   At  the  trial  evidence  was  objected  to  as  irrelevant  wbich  tended  to 
show  a  ountract  void,  but  wbioli  was  uut  allied  ao  to  be  in  the  bill  of  partioulua. 
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Jletd,  that  inch  evidence  shoald  have  been  admitted.  A  bill  of  partlcalan  is  fbr 
the  parpoae  of  avoiding  sarprlse  at  tbe  trial,  and  defendants  did  Dot  claim  tbat  thia 
erideDce  would  be  a  anrpriae  to  them. 

5.  Saiib— CovTBAOT  TO  Covm— Faji^dbs  to  Haxi  Titls— Rmotsbt  or  MovBT  Paid— 

TKKOXB  or  PBSrOBHARCE. 

Flaiiitiff'  bad  agreed  to  purchase,  and  derendanta  to  convey,  land  In  fee-simple. 
Dependants  could  not  make  out  a  title,  and  plaintiff  brought  action  to  recover 
money  paid  under  the  conbvct.  ffM,  it  was  not  naoeasuy  for  pltintiff  to  hava 
tendered  peribnnance  to  entitle  hint  to  recover. 

3.  SaifB— RBBCimoH— SrATU  Quo. 

Plaintiff  bad  contracted  to  purcbase  land  of  defendants,  who  agreed  to  convey  in 
fee-simple.  Plaintiff  entered  into  iHssaeasion  and  hewed  tiDit>er,  and  leased  a  por- 
tion of  tbe  land,  when  both  defeiuiants  and  plaintiff  were  enjoined  from  cutting 
timber  from  the  lands.  IJefendantu  coald  not  make  out  a  title,  whereubon  plain- 
tiff' toviwht  action  to  recover  money  paid  under  the  contracL  Defenoants  con- 
tended that  the  contract  could  not  be  reocinded,  and  the  money  paid  under  it  re- 
ODvered,  as  they  could  not  be  placed  in  itatn  quo.  Stid  that,  when  the  value  of 
property  can  be  ascertained,  a  party  entitled  to  rescind  a  contract  may  do  so  Al- 
though he  cannot  place  tbe  other  in  statu  quo. 

4.  San— EQuntis  OnrKiiiiitra  nt  Law  Ootm. 

In  nn  action  of  amtmftU  fbr  money  liad  and  reoelTed,  where  the  anotloii  of  the 
rescission  of  a  contract  and  placing  defendants  in  ritUu  quo  was  involved,  kM,  that 
the  law  court  could  measure  the  equities  of  tbe  case,  and  ascertain  all  facts  neons 
sary  to  determine  what  amount  should  be  paid  to  defendants. 

6.  Samb— Void  Cohtektt  heed  hot  bb  Rbsc[kded. 

A  void  contract  need  not  be  rescinded  before  bringing  action  to  recover  money 
paid  under  it. 

Appeal  from  circuit  court,  Allegan  county. 

ThiB  was  an  action  in  aamm^t  to  recover  money  paid  under  a  contract 
for  tbe  purchase  of  land  which  defendants  had  agreed  to  convey  to  the  plain- 
ti£f  in  fee-simple.  Plaintiff  had  entered  into  possession  and  cut  timber,  and 
leased  a  part  of  the  land,  and  had  been  subsequently  restrained  from  using 
the  lands  by  injunction,  defendant  not  having  title  to  convey.  Tbe  plain- 
tiff's  bill  of  particulars  is  set  out  in  the  opinion. 

B.  BoBout  tot  plaintiff  and  appelluit. 

As  defendants  had  no  title,  It  was  not  necessary  for  Uie  plaintiff  to  tender 
tbe  purchase  money  and  demand  a  deed.  Plaintiff  had  a  right  to  regard  the 
contract  as  rescinded  when  he  found  out  that  defendants  had  no  title.  Ben- 
mm  V.  CoweU,  52  Iowa.  1S7.  2  N.  W.  Bep.  1035;  Pratt  r.  Philbrook,  41  Me. 
132;  Mfaier  v.  FhilUpi,  81  Pa.  St.  218;  Atkimon  v.  Hoott,  36  Mich;  1». 

Ucward  d  Sooty  tot  defendants  and  appellees. 

Flafntifl  sbonM  not  show  any  cause  other  than  that  contained  in  his  bill 
of  porticnlan.  1  Green,  Fr.  512;  Waterman  t.  Waterman,  34  Mich.  490. 
Flitintiff  cannot  rescind  without  placing  defendants  in  statu  quo,  CiUey  t. 
BurkhiOder,  41  Mich.  749. 3  W.  Rep.  221.  Plaintiff  cannot  maintain  this 
action;  his  only  remedy  is  an  action  for  damans  or  a  bill  In  equity.  AxUH 
T.  ChasBt  77  Ind.  74;  ffwynne  t.  Samsept  9i  Ind.  414;  Ifendriakg  v.  Good- 
ricA,  15  Wis.  679;  I^nff  v.  Baunderg,  88  Hi.  147;  McOrillit  t.  Carlton,  37 
Vt  189. 

Ghakflin,  J.  Plaintiff  declared  against  the  deftaidants  upon  the  common 
counts  of  atmmp$it,  and  filed  therewith  a  bill  of  particnUrs  us  follows: 

"SiBs:  Please  to  take  notice  tiiat  the  following  is  a  bill  of  particulars  of 
tbe  plaintiff's  demand  in  this  cause,  and  for  the  recovery  <^  which  this  action 
is  brought,  to-wit;  The  plaintiff's  bill  of  particulars  is  for  moneys  paid  on  a 
eertoin  land  contract  made  by  Chase  H.  Dickinson  and  William  F.  Dickin- 
son and  the  plaintiff  above  named,  of  which  Exhibit  B  hereto  annexed  Is  a 
true  copy;  and  plaintiff's  claim  is  that  the  land  described  in  said  contract  was 
not,  at  the  date  at  said  oonti-act,  owned  by  said  William  F.  Dickinson  and 
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Chase  H.  Dickinson,  defendants  above  named,  nor  have  they  since  owned 
said  real  estate  in  fee.  and  have  never  been  the  owners  of  said  real  estate,  so 
that  they  could  convey  to  said  plaintiff  a  good  and  unincumbered  title  in  fee- 
simple;  and  said  plaintifF  clidms  that  the  moneys  were  so  paid  by  him  on  such 
land  contract  without  any  consideration.  The  amounts  and  dates  of  such 
payments  are  as  follows: 
1872. 

July  20.    To  cash  paid  by  plaintiff  to  defendants,  -       -  $100 

Sept.  20.   To  cash  paid  by  plaintiff  to  defendants,      -        -  400 

8500 

"The  plaintiff's  bill  of  particulars  is  further  for  moneys  paid  on  certain 
other  land  contract  made  by  said  Chase  H.  Diclcinson  and  William  F.  Dickin- 
son and  the  said  John  A.  Wiight,  of  which  Exhibit  A  hereto  annexed  is  a  true 
copy.  And  plaintiff  claims  that  the  said  William  F.  Dickinson  and  Gfaase  H. 
Dickinson  never  were  the  owners  of  the  land  described  in  this  contract^  so 
that  they  could  give  to  the  said  plaintiff  a  title  in  fe&«imple.  The  amoants 
and  dates  of  such  payments  are  as  follows: 


1872. 

July  20.  To  cash  paid  said  defendants,  -         -        -  •  100 

Sept.  18.  To  cash  paid  said  defendants.  -  1,400 

Not.  8.  To  cash  paid  said  defendants,  -        -        -  100 


•1,600 

"BaUd  December  18,  1880." 

Exhibits  A  and  J3  referred  to  in  the  bill  of  particulars  are  two  land  eon- 
tracts,  being  the  same  contracts  passed  upon  by  this  court  in  the  case  <tf  J)iek- 
inson  y.  Wright,  56  Mich.  42,  22     W.  Bep.  312. 

The  defendants  pleaded  the  general  issue.  On  the  trial  of  the  cause  be- 
fore a  jury  the  land  contract,  Exhibit  A,  was  introduced  In  evidence.  It  was 
signed  by  Chase  H.  Dickinson,  and  aaiA  Chase  H.  DfcklnBon  signed  the 
name  of  William  F.  Dickinson.  Attention  of  ptaintifl,  who  was  a  witnes  in 
his  own  behalf,  whs  called  to  tlie  words:  "This  contract  approved.  Wiluax 
F.  DicKiNBON," — indorsed  on  the  contract^  and  he  statod  Uut  he  did  not 
know  anything  about  the  indorsement;  that  it  was  not  there  when  it  was 
made.  The  witness'  attention  was  called  to  a  tike  indorsement  on  Exhibit 
B,  and  he  was  asked:  "Do  you  know  at  anytime  of  any  indorsement  of  these 
words,  ■  Contract  approved,*  and  signed  *Wllliam  F.  Dickinson,*  on  the  back 
thereof?"  To  which  he  answered:  "No,  sir."  The  qnesUon  was  then  again 
repeated  as  to  the  indorsement  upon  Exhibit  A,  to  which  the  defendant  ob- 
jected, on  the  ground  that  it  was  irrelevant  and  immaterial  under  the  issue 
in  this  case,  and  under  the  bill  of  particulars  as  furnished  in  this  case;  that 
the  plaintiff  bad  deohired  and  furnished  a  bill  of  particulars,  declaring  npon 
the  contract  as  a  valid  one,  and  he  was  bound  by  his  bill  of  particulars. 
Counsel  for  plaintiff  disclaimed  having  dedared  npon  the  contract,  or  seeking 
to  recover  for  a  breach  of  it.  He  stated  that  besought  to  recover  back  money 
paid  to  defendants  under  the  count  for  money  had  and  received,  because 
the  contract  was  void  under  the  statute  of  frauds,  and  because  titrae  was  no- 
consideration,  as  the  defendants  had  no  title  which  they  could  conv^.  But 
the  oonrt  held  that  the  plaintiff  was  confined  to  the  declaration  as  he  had 
made  it,  and  that  there  was  no  notice  given  that  plaintiff  sought  to  recover 
because  his  contract  was  not  a  binding  contract;  but,  on  the  contrary,  the 
only  inference  from  the  bill  of  particulars  was  that  it  was  a  valid  contract, 
and  that  Uw  trouble  was  that  he  had  no  title  to  convey;  that  under  the  dec- 
laration and  bill  of  particulars  he  did  not  think  it  was  competent  that  this 
contract  was  void  for  want  of  due  execution,  and  sustained  the  objection. 
We  think  thu  court  erred.   The  declai-ation  was  for  money  had  and  received. 
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The  bill  of  particulars  pointed  out  that  the  ptnintifl  sought  to  recover  back 
moDey  paid  without  coDSideration.  Whether  the  want  of  consideration  arose 
from  the  fact  that  the  defendants  had  no  title  to  convey,  or  whether  the  con- 
tract was  void  for  want  of  due  execution,  was  not  material  to  be  stated*  only 
BO  far  as  such  statement  was  proper  to  apprise  the  defendants  of  the  clEdm 
of  plaintiff,  and  afford  them  an  opportunity  to  be  prepared  lo  try  the  case 
apon  the  merits.  Befendante  did  not  claiiu  that  this  evidence  would  he  a 
surprise  to  them  or  that  they  were  not  prepared  to  meet  such  evidence 
upon  the  trial.  A  bill  of  particulars,  in  practice,  is  considered  in  some  re- 
spects as  an  amplification  of  the  declaration,  but  it  Is  considered  suflBcient  if 
it  fairly  apprise  the  opposite  party  of  tlie  nature  of  the  claim,  so  that  there  can 
be  no  surprise.  Broton  v.  WUUamSr  4  Wend.  360.  In  DavUa  v.  Sdwardu^ 
3  Maule  &>  S.  880,  the  action  was  for  debt  upon  a  demise  of  land,  and  the 
plaintiff  furnished  a  bill  of  particulars  describing  the  premises  as  being  in  a 
certain  parish,  and  on  the  trial  introduced  an  indenture  of  demise  between 
the  parties  of  lands  in  another  parish.  It  was  insisted  thiiL  by  reason  of  this 
misdescription  in  the  bill  of  particulars  the  plaintiff  could  not  recover.  The 
trial  judge  overruled  the  objection,  being  of  the  opinion  that  the  bill  of  par- 
ticulars  disclosed  substantially  the  subject-matter  of  the  action,  which  was 
Funt;  and  it  not  appearing  that  the  defendant  was  misled  by  it,  a  verdict  was 
entered  for  the  plaintiff.  On  a  rule  nisi  obtained,  Lord  Ellbnbosougb,  C. 
J.,  said:  "If  the  defendant  could  have  shown,  not  only  that  he  might  have 
tteen,  but  that  he  was  actually  surprised,  there  would  have  been  some  foun- 
dation for  the  agreement, "  and  he  discharged  the  rule.  So,  in  this  case,  the 
subject-matter  is  the  money  which  the  defendants  have  had  of  the  plaintiff, 
the  consideration  for  which  has  failed.  Here  it  seems  to  me  that  the  plain- 
tiff has  been  shut  out  by  a  strict  construction,  and  concludfd  by  a  partic- 
ular, fairly  meant,  agaimt  the  justice  of  his  case.  See,  also,  Duncanv.  Hill, 
2  Brod.  &  B.  682:  MoNair  v.  GUbert.  3  Wend.  344. 

In  Davis  v.  Treeman,  10  Mich.  188,  this  court  said:  "The  office  of  the  bill 
of  particulars  is  to  inform  the  opposite  party  of  the  cause  or  causes  of  action 
the  party  giving  It  intends  to  rely  on  on  the  trial,  not  specifically  set  out  in 
the  declaration,  or  notice  accompanying  the  general  issue. "  And  in  Freehting 
v.  KeUshumt  39  Mich.  299,  it  was  said:  "The  purpose  of  the  rules  allowing 
bills  of  particulars  to  be  demanded  is  to  enable  defendants  to  avoid  surprise, 
and  not  enable  them  to  make  vexatious  requirements."  In  Ctcottey.  Wayne 
Co.,  44  Mich.  173,  6  N.  W.  Bep.  236.  Mr.  Justice  Gkayss  said:  "The  object 
of  the  practice  for  the  production  of  bills  of  particulars  is  to  obviate  the  un- 
certainty of  general  pleading.  The  intent  is  to  secure  such  information  as 
will  enable  the  parties  to  m^e  an  intelligent  preparation  for  trial,  and  to  en- 
ter upon  the  investigation  before  the  court  or  jury  with  an  understanding  as 
to  what  is  reallyin  controversy.  The  bill  is  of  ten  mentioned  as  being  anauj- 
plification  of  the  declaration,  or  as  entitled  to  be  considered  as  a  part  of  the 
pleading.  But  such  expressions  are  metaphorical.  The  bill  is  never  in  strict- 
uesB  a  component  of  the  pleading.  It  may  have  the  effect  of  a  pleading  in  so 
far  as  it  restricts  the  proofs  to  what  it  contains. "  This  case  is  cited  by  plaiii- 
tifTs  counsel  to  support  the  ruling  of  the  court  below.  The  statement  of  the 
learned  judge  is  accurate,  but  the  question  to  be  determined  is,  what  proofs 
are  admissible  under  the  contents  of  the  bill,  and  is  the  variance,  if  any,  hanii- 
f  ul  to  the  opposite  party  in  that  it  operates  as  a  surprise  to  him?  Collina  v. 
Beecher,  45  Mich.  436,  8  N.  W.  Rep.  97. 

The  plaintiff  then  testified  to  the  money  paid  to  the  defendants  upon  the 
contracts,  and  that  the  lands  were  mostly  timbered  lands,  and  he  made  the 
arrangements  to  purchase  them  for  the  timber.  Ou  cross-exami nation  he 
testified  that  be  went  to  lumbering  on  the  lands  in  the  winter  of  1872  and 
1873,  and  also  that  be  leased  the  right  of  way  for  a  horse  railroad — a  lumber 
nilrwul— to  go  across  section  4,  to  Siuuuel  Bogera*.   This  lease  was  offered  in 
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evidence  by  defendants,  and  was  dated  July  12, 1872,  for  the  tenia  of  15  years, 
Plaintift  further  testified  that  the  railroad  had  been  abandoned  for  years.  He 
also  testified  that  he  had  cut  probably  aboiU  150,000  feet  of  white  pine  on  sec- 
tions 17  and  18,  and  took  off  four  or  five  oak  trees  from  section  4;  that  be 
never  paid  or  offered  to  pay  the  defendants  for  the  timber  so  taken  off,  and 
never  paid  or  offered  to  pay  the  balance  payable  by  the  contracts. 

It  appeared  on  the  trial  that  in  the  spring  of  1873  the  defendants  were  en- 
joined by  the  United  States  court  from  cutting  timber  on  the  land  covered  bj 
the  contracts,  and  that  injunction  was  also  served  upon  the  plaintiff,  in  con- 
sequence of  which  he  quit  lumbering  upon  tlte  lands;  that  plaintiff  informed 
Dickinson  that  he  was  enjoined,  and  he  advised  that  he  stop  cutting,  which 
he  did;  and  that  since  that  time  in  1873  the  plaintiff  has  not  been  in  the  pos- 
session of  or  occupied  It,  or  in  any  manner  been  possessed  of  the  land.  The 
plaintiff's  counsel  then  offered  in  evidence  the  original  patent  of  the  United 
States  to  Mary  Hannahs,  covering  the  land  named  in  the  contracts,  for  the 
purpose  of  showing  that  the  title  was  not  in  the  Dickinsons,  as  plaintiff  had 
claimed.  To  which  defendants'  counsel  objected,  and  stated  his  reasons  as 
follows:  "Por  the  same  reason  that,  under  the  admissions  of  the  plaintiff 
himself  upon  the  stand,  he  cannot  recover  in  this  action;  for  the  reason  that 
he  admits  thai  he  cut  off  of  sections  17  and  18  a  matter  of  150.000  feet  of  pin^ 
and  on  section  4  has  cut  some  timber, — some  ten  dollars'  worth, — and  has  exe- 
cuted a  lease  for  fifteen  years  of  a  certain  other  part  of  it,  which  had  not  ex- 
pired at  the  time  of  the  commencement  of  this  suit;  and  for  that  reason  it  was 
impossible,  at  the  time  this  suit  was  commenced,  for  him  to  rescind  and  plaee 
us  in  statu  quo;  and  that  under  the  testimony  of  the  plaintiff  himself  he  can- 
not maintain  this  action.  We  object  to  it  on  the  further  ground  that  the  plain- 
tiff admits  himself,  upon  the  statid,  that  he  never  tendered  any  money  to  Mr. 
Dickinson  on  this  contract,  other  than  the  payments  already  made,  and  that 
he  never  demanded  a  deed,  and  that  these  defendants  were  under  no  obliga- 
tion to  make  him  a  deed,  or  perfect  their  title,  until  such  time  as  he  was  will- 
ing and  made  a  tender  of  the  purchase  price.  To  make  our  objections  cover 
all  points,  we  repeat  here  that  we  object  to  the  introduction  of  this  question 
of  title,  or  any  other  evidence  in  the  case,  because  from  the  admission  of  Mr. 
Wright,  the  plaintiff,  upon  the  stand,  he  was  in  no  position  to  rescind,  and 
could  not  in  law  rescind,  this  contract.  Second,  that  from  like  admissions  of 
plaintiff  on  the  stand  it  appears  that  he  has  not  in  fact  rescinded,  (that  is,  in- 
dependent of  the  question  whether  he  could  or  not.)  Kow.  provided  he  could 
rescind,  the  evidence  shows  that  he  has  not  rescinded,  and  never  gave  any  no- 
tice of  rescission,  or  bm  never  taken  any  steps  in  fact  to  rescind  before  the 
commencement  of  thissuit."  The  court  sust^ned  the  objection  and  excluded 
the  tratimony. 

The  plaintiff's  counsel  then  made  the  following  offer,  namely:  PlaintiJ^g 
Coumel.  "I  desire  to  make  this  offer  in  this  case:  That  we  admit  tliia  plain- 
tiff shall  pay,  and  the  defendants  shall  have  deducted  and  allowed  them,  the 
full  amount  of  all  timber  or  anything  else  that  was  taken  from  tliis  land  by 
the  plaintiff,  or  by  his  agents,  up  to  the  commencement  of  this  suit.  And  I 
now  offer  to  show  in  the  case,  as  we  have  started  to  show:  First.  That  the 
defendants,  at  the  time  plaintiff  demanded  his  money  back,  and  before  this 
suit,  had  no  title  to  the  land  at  the  time  the  suit  was  commenced.  Seoond. 
We  f  urttier  offer  to  show  that,  at  the  time  the  plaintiff  took  tlie  contract  and 
))aid  the  money  on  it.  he  supposed  the  defendants  had  a  title  to  the  land,  and 
didn't  know  to  the  contrary  until  a  short  time  before  this  suit  was  commenced ; 
tliat  at  the  time  this  suit  was  commenced  he  had  fully  investigated  the  title; 
that  be  then  knew  the  owners  of  the  land,  and  informed  Mr.  Dickinson  who 
they  were.  Third.  We  further  offer  to  show  that  the  land  was  bought  for 
the  timber  only;  that  the  plaintiff  was  restrained  and  enjoined  from  cutting 
or  remoring  tintber  or  trees  from  any  of  these  lands,  by  an  injunction  issued 
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out  of  the  circuit  court  of  the  tTnited  States  f  or  the  Weatern  district  of  Mich- 
igan, in  a  Buit  wherein  the  ci-editora  of  one  Timothy  Morse  (who  in  his  life* 
time  owned  these  lands,  and  the  lands  then  belonged  to  his  estate)  were  com- 
plainants, and  the  defendants  were  the  Drcklnsons  and  one  Seaver;  and  that 
that  suit  was  commenced,  and  an  injunction  issued,  because  of  the  fraudulent 
practices  of  the  Dickinsons,  the  defendants  in  this  suit.  That  Mr.  William  F. 
Dickinson,  in  collusion  with  the  administrator  of  the  estate  of  Timothy  Morse, 
caused  these  lands  to  be  sold,  whereby  he  could  get  a  title  without  paying  any 
value  for  ttiem,  and  it  was  through  that  title  that  they  were  pretending  to 
claim  when  they  were  going  to  sell  to  plaintifF.  That  plaintiff  investigated 
that  matter  at  the  time  he  investigated  the  title.  Fourth.  We  offer  further 
to  show  that  this  injunction  remained  in  full  force  up  to  the  year  1878.  Fifth. 
That  during  the  pendency  of  this  injunction  the  fires  had  destroyed  the  tim- 
ber on  these  lands,  and  without  the  fault  or  neglect  of  plaintiff.  Sixth. 
That  since  this  suit  was  brought  these  defendants  have  sold  and  conveyed 
these  lands  to  other  parties."  The  Court.  "The  objection  to  the  offer  of  the 
patent,  or  other  evidence  of  title  in  this  case,  will  be  sustained."  Plaintiff's 
counsel  here  offered  in  evidence  the  record  and  files  in  a  case  wherein  the 
Dickinsons  (these  defendants)  were  plaintifb,  and  Mr.  Wright  (this  plaintiff) 
was  defendant,  being  the  case  reported  in  56  Mich.  42,  22  N.  W.  Rep.  312; 
which  was  objected  to  by  defendant's  counsel  as  irrelevant  and  immaterial, 
which  objection  was  sustained  by  the  court,  and  to  which  ruling  the  counsel 
for  plaintiff  did  then  and  there  except. 

We  think  the  court  erred.  The  plaintiff's  cause  of  action  was  not  entirely 
based  upon  the  contracts.  In  Dickii%son  v.  Wright,  56  Mich.  42,  22  N.  W. 
Bep.  312,  these  same  contracts  were  in  issue.  The  Dickinsons  in  that  case 
brought  suit  to  recover  the  balance  of  the  money  payable  by  the  terms  of  these 
contracts,  and  failed,  for  the  reason  that  the  contracts  were  void  under  the 
statute  of  frauds,  for  the  want  of  authority  in  Chase  H.  Dickinson  to  sign 
William  F.  Dickinson's  name  thereto.  The  invalidity  of  the  contracts  in 
question  was  settled  by  that  adjudication;  and  it  does  not  matter  that  this 
suit  was  first  commenced.  The  fact  that  rendered  the  contracts  invalid  did 
not  appear  until  upon  the  trial  of  that  case.  The  issue,  however,  in  this  suit 
was  broad  enough  to  admit  evidence  of  the  invalidity  of  the  contracts  in 
question.  Purchase  money  paid  (or  the  purchase  price  of  land  can  be  recov- 
ered in  an  action  tor  money  had  and  received,  whether  the  consideration  fails 
for  want  of  title  or  for  want  of  a  valid  contract  to  convey. 

In  ^ther  case  the  purchaser  must  place  the  other  party  in  statu  quo,  so  far 
as  Is  practicable  tor  him  to  do  bo.  And  in  either  case  the  equities,  so  far  as 
they  can  be  measured  by  a  pecuniary  standard*  can  all  be  settled  and  adjusted 
in  Uie  suit.  In  this  oase  then  ia  no  occasion  to  call  tor  the  interposition  of  a 
court  of  equity.  TItere  are  no  deeds  to  be  snrrrendered  up  and  canceled — 
nothing  which  is  required  to  be  perpetuated  by  a  decree.  All  there  is  to  be 
ascertained  can  be  osoertidned  by  a  jury ;  and  that  is,  how  mudi  In  equity  and 
good  consoienoe  ought  the  defendants  to  repay  ot  the  pnrdiase  mohey  th^ 
have  received.  All  benefits  which  tl»  plaintiff  has  received  will  have  to  be 
deducted,  and  tMse  can  be  ascertained  and  ^owed  for  in  a  common-law  pro> 
ceeding.  The  value  of  the  timber  out  and  removed*  and  all  other  benefits 
which  the  plaintiff  has  derived  from  these  contracts,  can  be  adjusted  In  this 
action. 

A  void  contract  needs  no  rescission.  But  if  these  contracts  were  valid* 
and  the  plaintiff,  either  on  account  of  title  in  defendants*  or  because  th^ 
have  placed  it  out  of  their  power  to  perform,  rescinded  the  contract,  he  could 
do  so  under  the  droumstances  of  this  case  without  tither  tendering  perfdrm- 
ance  or  placing  the  part^  In  ftoCu  quo.  Through  procrastination  and  delay, 
for  whiidi  he  was  not  in  fault,  tbe  subject-matter  of  the  contract  which 
Conned  his  inducement  to  purchase  has  been  destroyed.   Under  such  cireum- 
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stances,  muat  he  tender  the  purchase  mon^f  It  would  be  unreasonable  to 
require  it.  Must  he  place  the  defendants  in  statu  9Uof  That  is  impossible. 
Plaintiff  entered  into  the  contract  in  good  &Ith,  paid  his  money  acoording  to 
the  agreement*  and  went  on  and  severed  150,000  feet  of  {^e,  the  timber 
which  he  bought  tor  the  purpose  of  manu&cturing  into  lumber.  He  cannot 
restore  the  severed  trees.  It  is  in^KWSlble  for  him  to  restore  the  property  in 
the  same  condition  it  was  in  when  he  received  it.  The  law  doee  not  require 
impossibilities  to  Iw  performed.  The  onlj  thing  he  can  do  is  to  restore  its 
money  equivalent,  and  that  he  offers  to  do.  In  cases  where*  acting  in  good 
faith,  property  has  been  so  chan^d  or  lost  that  it  cannot  be  restored  in  specie, 
and  when  its  valne  is  capable  of  being  ascertained,  a  party  entitled  to  may  re- 
scind a  eonbraet,  althongn  be  cannot  place  the  other  |wrty  in  statu,  quo.  That 
is  the  law  of  reason,  and  it  is  the  law  of  justice.  If  the  current  of  antliorlty 
is  the  other  way,  based  upon  technicalities,  I  cannot  yi^  my  assfflit  to  ttw 
doctrine.  As  no  rule  of  property  is  involved*  and  as  the  rights  of  the  parties 
can  be  settled  and  determined  in  this  eqnitable  acticm,  I  must  hold  thatthe 
learned  judge  erred  in  excluding  Uie  te8tim<my  offered, 
.  The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Horse  and  SnsBWooD,  JJ.,  concurred.  Gahpbbxx,  G.  J.,  did  not  sit. 


DOXEY  e.  TOM-NSHIP  BOAKI>  OF  SCHOOL  INSPECTOBS,  MARTIH  TP. 
{Sapnmt  COwrt  of  iBiehigan.   November  1887.) 

1.  SoBoou  Ann  ScHooi.*Di8TKiGiH— ArrACHiira  PoKnoira  or  Two  Cuimion  fo  Avothkb 

— PaOCBrDIMOg  BY  BOABD  ot  Inbtbcioss. 

The  proceedings  of  a  board  of  school  lospectorB  in  detaching  lands  from  two  sep- 
arate districts,  and  attachinj;  them  to  another  district,  are  valid  where  the  board 
Totea  Beparatdy  apon  the  qaeetion  of  detaching  the  territory  of  each  diatrictt  and 
where  tboae  present  bave  ample  opportunity  of  beitM(  heard  on  each  proporitioo, 
even  thoogh  tbelauda  are  deuchea  at  the  saoie  meeting  and  nndwtbesamenotioa. 

2.  Bane— CoKBOLiDAnoir  or  Dibtbicib— Cokseitt  or  TAx-PATBBa — Csbtiobabi  to  Bb- 

TIEW  ACTIOIT  OF  BOAKD. 

How.  St.  Mich.  2g  5033, 6041,  provide  that  the  townshipboard  of  school  inspectors 
may  regalate  the  boundaries  oT  school  districts  as  drenmstaneoi  require,  and  that 
the  inspectors  in  their  discretion  may  detach  property  from  one  dfitrlot  and  attach 
it  to  another,  but  that  no  district  shall  be  divided  into  two  or  more  dlstricta  without 
the  consent  of  the  resident  taz-payers  of  said  district,  and  no  two  or  more  districts 
be  consolidated  wltboat  the  consent  of  a  m^ority  of  the  resident  tax-payers  of  each 
district.  Hdd,  that  nnder  these  provisions  a  writ  of  certhnvri  would  not  ue  to  review 
the  action  of  a  board  of  Inspecton  In  detaching  property  from  one  dlstriotand  add* 
iiig  it  to  another,  where  it  did  not  appear  that  the  board  undertook  to  divide  or 
consolidate  the  districts,  unless  such  action  wonld  practically  destroy  a  district;  and 
that  the  fact  that  by  this  action  the  board  was  enabled  subsequently  to  evade  the 
statjute  forbidding  consolidation  is  immaterial. 

Certiorari  to  township  board  of  school  inspectors  of  the  township  of  Mar- 
tin, Allegan  county, 

Ed.  J.  Anderwut  ( W,  WUliatMt  of  counsel*)  for  plaintiff  in  etrtiorari. 
Padgham  dt  Padghamt  for  defendants. 

MOBSE,  J.  The  writ  of  certiorari  in  this  cause  was  sued  out  to  review  the 
proceedings  of  the  board  of  school  inspectors  in  detaching  certain  territory 
and  property  frum  school-district  No.  5,  in  the  township  of  Martin.  Allegan 
county,  and  attacliing  it  to  school-district  Ko.  1,  in  the  same  town.  On  the 
fourth  day  of  May,  1887,  the  clerk  of  the  board  of  school  inspectors  gave  no- 
tice that  the  board  would  meet  at  a  certain  place  designated  in  the  notice,  on 
the  twenty-Grst  day  of  May,  ISS?,  at  4  o*clocIi  P.  h.,  for  the  purpose  of  alter- 
ing the  boundaries  of  school-districts  Nos.  1,  4,  and  5,  in  which  notice  the 
proposed  alterations  were  speddcally  aet  forth.  The  board  met  pursuant  to 

Digilized  by  Google 


Mich.] 


DOXET  V.  TOWKSHIP  BOABD  OF  SCHOOL  niBPECTORB. 


171 


said  notice  at  ttie  time  and  place  mentioned,  and  proceeded  to  and  did  make 
the  alterations  as  proposed  in  said  notice.  Doxey's  land  was  among  the  lands 
taken  from  THo.  5  and  attached  to  Ko.  1,  and  he  claims  in  his  affidavit  for  the 
writ  to  have  been  greatly  damaged  hy  such  action. 

The  objections  urged  against  ttiese  proceedings  of  the  school  Inspectors  are 
two.  namely:  First,  that  the  consent  of  a  majority  of  the  resident  tax-payers 
of  district  Ko.  5  was  not  obtained  to  the  detaching  of  this  territory,  and  that, 
in  effect,  it  was  dividing  the  district  into  two  districts,  contrary  tothestat- 
ate;  gewnd,  that  said  board  under  Uie  same  notice,  and  at  the  same  meeting, 
iletached  lands  from  districts  Noa.  4  and  5,  being  two  separate  districts,  and 
attached  them  to  district  Ko.  1. 

In  relation  to  this  last  objection,  it  appears  that  the  board  voted  separately 
upon  the  question  of  deta^ng  the  territory  from  each  district,  aiut  those 
present  had  ample  opportunity  of  being  beard  upon  each  proposition.  There 
was  no  audi  connection  between  the  two  heariDgs*  or  the  action  upon  the  pro- 
posed detachments  of  territory,  as  to  lead  to  any  confusion  or  prejudice  to  the 
rights  of  those  interested.  We  can  see  no  valid  objection  to  these  matters 
lieing  contained  in  one  notice,  or  being  acted  upon  separately  at  one  meeting 
of  ttie  school  Inspectors.  " 

Ab  to  the  first  objection,  its  conaideratlon  must  depend  entir^  upon  the 
statutory  powers  of  the  board .  By  section  6033,  How.  St. ,  the  township  board 
uf  school  inspeetoTB  are  authorized  to  divide  the  township  into  such  number 
»f  school  districts  as  tttey  may  consider  necessary  from  time  to  time,  and  tbey 
10^  r^nlate  and  alterthe  boundaries  of  the  same  as  circumstances  ahidl  ren- 
der |HDper.  This  power  is  subject  to  certain  restrictions  found  in  the  same 
chapter.  CliaiAer  196,  snbc.  2,  How.  St.  The  Ilmltatltnu  of  tiielr  power  nec- 
essary to  be  noticed  in  the  consideration  of  this  case  are  found  in  section  5041 
ftf  the  same  statute.  This  section  authorizes  the  Inspectors  In  ^uir  ditereUoH 
to  drtaeh  the  property  of  any  person  or  persona  from  one  district,  and  attach 
it  to  another.  It  further  provides  that  "no  district  shall  be  divided  into  two 
or  more  districts  without  the  coisent  of  the  resident  tax-payers  of  said  dis- 
trict, and  no  two  or  more  districto  be  consolidated  without  the  consent  of  a 
majority  of  the  resident  tax-payers  of  each  district.''  It  is  conceded  that  sneb 
consent  was  not  obtained  in  this  case.  It  is  contended  by  the  plaintiff  in  the 
writ  that  ttm  action  of  the  board  on  the  twenty-first  of  ilay,  1887,  supple- 
mented by  further  action  at  subsequent  meetings,  has  in  fact  destroyed  die* 
trict  No.  5  for  all  practical  purposes  of  a  sclKxd-distrlot.  That  there  are  now 
left  wittiin  the  boundaries  of  said  district  only  three  fiirms,  and  three  families. 
The  number  of  school  children  therein  is  not  stated.  Ko  relief,  howew,  la 
asked  against  this  subsequent  action  of  the  board,  and  it  is  only  brought  Into 
the  case  to  show  that,  indirectly,  the  board  has  accomplished,  without  the 
consent  of  the  tax-payers,  what  the  statute  forbids  the  school  inspectors  to  do 
directly,  and  at  one  time. 

The  board  in  their  answer  to  the  writ  in  this  case  return  that  they  have  no 
data  from  which  to  ascertain  or  state  the  assessed  value  of  t^e  property  de- 
tached on  the  twenty-flrat  day  of  May  from  district  Ko.  5.  and  attached  to 
Ko.  1,  but  they  think  that  the  value  of  the  property  left  in  Ko.  5  exceeded 
that  taken  away  and  attached  to  Ko.  1.  It  also  appears  from  said  return  that 
the  subsequent  proceedings  by  which  additional  territory  was  detached  from 
Ko.  5  was  with  the  consent,  and  at  the  urgent  solicitation  of.  a  majority  of  the 
tax-payers  then  residing  in  the  district,  excluding  the  tax^payers  set  out  of 
Mdd  district,  by  the  action  taken  on  the  twenty-first  day  of  May,  but  the  rec- 
ords <k  the  subsequent  meeting,  which  was  on  the  first  day  of  June,  1887, 
does  not  show  such  consent.  But  we  cannot  concern  ourselves  with  what 
was  done  at  this  meeting  of  June  1st,  or  any  subsequent  meeting.  We  are 
called  upon  by  this  writ  only  to  determine  the  validity  of  the  proceedings  of 
May  2l9t. 
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Aa  totheseproceedingStif  the  board  had  jurisdiction  in  the  premises,  wecan- 
not  Interfere  with  their  discretion,  or  review  their  action.  Brody  v.  Pmn  Tp. 
32  Mich.  272.  The  schooi  inspectors  In  this  case  did  not  undertake  to  divide 
the  districts  into  two  or  more  new  districts,  or  to  consolidate  No.  5  with  Ko. 
1.  If  they  had  the  power  to  detach  any  territory  from  Ko.  5  and  attach  it  to 
Ko.  1,  they  h»d  the  right  to  take  what  they  saw  fit,  unless  such  action  would 
practically  destroy  the  district.  It  is  not  shown  that  their  action  on  the 
twenty-first  of  May  produced  any  such  result.  If  their  proceedings  on  that 
day  did  not  destroy  the  district,  but  left  territory  enough  for  school  purposes* 
it  was  certainly  competent  for  the  board  afterward,  with  the  consent  of  the 
remaining  resident  tax-payers,  to  consolidate  the  whole  territory  left  within 
the  district  with  No.  1  or  any  other  district,  if  such  other  district  also  con- 
sented through  its  resident  tax-payers. 

It  Is  nut  necessary  for  us  to  determine  here  whether  they  could  take  such 
action  as  to  leave  only  three  tax-payers  in  the  district,  as  the  plaintiff  in  this 
writ  does  not  complain  of  such  action,  and  it  is  doubtful  If  he  could  be  heard 
to  complain;  having  before  said  first  day  of  June  been  lawfully  detached  from 
eatd  district  No.  5.  It  follows  that  the  writ  in  this  cause  was  improvidently 
issued,  and  must  be  quashed,  with  costs. 

Shkbwood  and  Grakflik,  S3.,  concurred.  Caufbell,  G.  J.,  did  not  sit. 


BucHTBL  V.  Mason  and  another. 

(AdnVRM  Oovrt     IReMgan,   Novembw  10,  IS87.J 

Ihtbbbst— TJpon  Abrk&bs  or  Iiterbsi. 

The  holder  of  paat-doi*  negotiable  paper  la  not  entitled  to  Interest  upon  arrears 
of  interest  front  tbe  maturity  of  the  obligation. 

Error  to  circuit  court,  Muskegon  county. 

Delano  &  Bunker,  for  defendants  and  appellants.  Smith,  Ifinu,  Soyi  A 
Srwint  for  appellee. 

Norwood,  J.  The  plaintiff  bronght  his  suit  f n  tusumpsit,  against  thede- 
fendants  in  the  Muskegon  iclrcult,  to  recover  the  amount  due  upon  a  prom- 
IB8017  note  ot  which  the  fallowing  is  a  copy: 

''1,600.  MvsEBQOH,  Mich.,  July  1, 1880. 

"Twenty-six  months  after  date  we  promise  to  pay,  to  the  ot6xx  of  William 
Bucbtel,  0fteen  hundred  dollars,  at  the  Bank  of  Akron,  Ohio,  value  receivedt 
with  interest.  L.  O.  Mason. 

"0.  8.  Davm," 

The  declaration  was  upon  the  common  counts.  Flea,  general  issue- 
On  the  twenty-first  ^ay  of  March  last,  the  cause  was  tried  and  Judgment 
rendered  for  the  plaintiff,  for  the  sum  of  •2,278.50.  ttie  court  holding  as 
matter  of  law.  that  interest  should  be  computed  on  the  Cl,500,  until  Ic  be- 
came due.  and  upon  tbe  principal  with  the  interest  added  from  that  date  un- 
til the  time  of  rendering  judgment.  To  this  ruling  counsel  for  the  defendant 
excepted,  and  claimed,  as  no  installment  ot  either  principal  or  interest  was 
pajnble  until  the  note  matured,  when  both  became  due,  the  interest  should 
have  been  computed  on  the  note,  at  the  rate  of  7  per  cent,  per  annum,  from 
its  date,  and  which,  added  to  the  principal,  should  have  been  the  amount  for 
which  judgment  should  have  been  rendered.  We  think  the  amount  should 
have  been  computed  upon  the  note,  as  claimed  by  the  defendants'  counsel, 
and  the  circuit  judge  erred  in  holding  otherwise.  Hoyle  v.  Page,  41  Mich. 
533,  2  N.  W.  Rep.  665;  Rix  v.  Strauts.  26  N.  W.  Hep.  638;  Voigt  v.  Belter, 
56  Mich.  140,  22  N.  W.  Rep.  270;  In  re  Bartenbach,  11  N.  B.  R.  61;  Bretos- 
ter  V.  Wak^Id,22  How.  118;  Hart  v.  Borman,  50  Amer.  Dec.  285. 
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The  jiidgraent  must  be  reversed,  and  Judgment  will  be  entered  in  this  court 
in  favur  of  the  plaintiff,  for  the  amount  found  to  be  due  upon  the  note  on  a 
computation  of  the  interest,  in  accordance  with  the  rule  herein  suggested, 
and  the  defendants  mbst  be  allowed  their  costs  in  this  court,  and  the  pKunttfl 
hia  in  the  court  below,  to  be  taxed  b;  the  clerk  of  this  court. 

MoRSB  and  Gbauplxn,  JJ.,  concurred.   Gaupbbll,  0.  J.,  did  not  sit. 


Cooper  v.  Citt  op  Big  Bafids. 

(8npr«ne  Court  of  Michigan.   NoTeniber  10,  1887.) 

APFBAIf— AFPUXAin  CAITKOT  ChAKOS  CaXXK  OT  AcHON  OS. 

Where  uUinUff  relies  In  the  trial  court  upon  an  InJorr/moMd  by  a  deftoUT* 
ildewalk,  ns  cannot,  on  aupeal,  change  hia  otnu  of  action  and  olaim  damagei  for 
the  iqjary  as  caused  by  a  oefecuve  street 

Error  to  circuit  court,  Mecosta  county. 

Jennings  <ft  Jfann,  for  plaintiff  and  appellant.  Austin  Herrieht  for  appellee. 

MoBSB*  J.  On  the  twenty-Brst  day  of  Jaaaaiy,  1886,  the  plaintiff,  in  walk- 
ing upon  the  aidevalk  along  State  street.  In  the  city  of  Big  Baplds,  stepped  off 
tber^rom  Into  the  street,  suffering  injury  thereby.  In  her  declaration  against 
the  city  for  damages  she  alleged  substantially  that  the  common  council  of  the 
city,  on  the  fifth  day  of  November,  1885.  adopted  a  resolution  directing  the 
street  commissioner  to  procure  suitable  scrapers  ftn-  cleaning  anow  from 
sidewalks  throughout  the  city,  and  to  employ  such  aaabtanoe  as  he  might 
deem  necessary  to  keep  such  sidewalks  clear  from  snow;  that  acting  under 
such  resolution,  on  the  rooming  of  the  day  the  plaintiff  was  Iqjured,  a  snow- 
plow  or  scraper  was  used  in  cloning  the  snow  off  from  this  particular  side- 
walk, and  that  in  so  using  it,  it  was  not  kept  on  the  sidewalk,  but  was  ne|^ 
ligently  and  carelessly  allowed  by  the  employee  of  the  city  to  run  on  one  side 
of  the  elevated  sidewalk,  and  therefore  made  a  pathway  through  the  snow 
wliicb  projected  and  extended  beyond  and  off  from  the  sidewalk  and  over  the 
street.  It  appeared  to  be  on  the  sidewalk,  and  where  the  plaintiff  stepped  off 
there  was  nothing  to  indicate,  and  she  had  no  reason  to  suppose,  that  she  was 
not  walking  directly  on  and  over  the  sidewalk.  Where  she  stepped  off  it  was 
frtmi  one  and  a  half  to  two  feet  to  the  ground.  The  declaration  also  alleges 
that  the  employes  of  the  city  were  acting  in  the  course  of  their  duty  as  em- 
ployes and  agents  of  the  city  in  clearing  the  walk,  and  that  the  city  had 
knowledge  and  notice  of  the  unsafe  and  unfit  condition  of  the  said  "pathway, 
sidewalk,  and  street,"  and  had  reasonable  time  and  opportunity  before  the 
accident  to  place  said  pathway  in  a  safe  condition,  but  it  carelessly  and  negli- 
gently failed  to  do  so.  contrary  to  its  duty  in  the  premises.  The  duty  of  the 
dty  to  "keep  in  reasonable  repair,  and  in  a  condition  reasonably  safe  and  fit 
for  travel,  all  public  streets  and  sidewalks  in  said  city,"  and  the  street  and 
sidewalk  in  question,  was  also  averred  as  being  declared  under  the  statutea  of 
this  state.  And  the  injury  to  the  plaintiff  was  alleged  to  have  been  occa- 
sioned, without  fault  on  her  part,  by  the  neglect  of  the  defendant  to  perfcnrm 
this  duty.   The  defendant  pleaded  the  general  issue. 

Upon  the  trial  the  counsel  for  the  defendant  objected  to  any  evidence  being 
received  on  behalf  of  the  plaintiff,  for  the  reason  that  the  declaration  did 
nut  set  up  any  cause  of  action  against  the  defendant.  It  being  conceded  on 
both  sides  as  appears  from  the  record,  that  the  action  was  brought  under  act 
No.  214  of  the  Session  Laws  of  1885.  which  by  its  title  was  an  act  amending 
the  law  of  1879  "ao  as  to  make  said  act  cover  damages  sustained  by  reason 
of  defective  sidewalks,"  the  circuit  judge  held  that  the  declaration  did  not 
bring  the  case  therein  made  witliin  this  statute,  and  directed  the  jury  to  ren- 
der a  verdict  for  the  defendant.  We  have  since  such  trial  held  this  act  to  be 
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unconstltutioniU  and  void.  Churoh  v.  Detroit,  31  N.  W.  Bep.  447;  Zoaoh  v, 
VUlage  cfSt.  Charles,  32  N.  W.  Bep.  816. 

Upon  bringing  the  case  into  this  court  by  writ  ci  error,  the  counsel  for  plsin- 
tlff  undertakes  to  daim  thnt  his  declaration  counts  upon  an  Injury  occasioned 
by  a  defective  street.  Without  denying  his  clidni  or  investigating  It,  we 
must  affirm  the  judgment.  We  cannot  allow  the  plaintiff  to  shift  her  posi- 
tion and  claim  damages  here  for  a  cause  of  action  not  urged  in  the  court  t>dow. 
There  she  planted  herself  upon  an  injury  oceasioped  by  a  defective  sidewalk. 
ahe  cannot  now  abandon  that  ground  and  gain  a  new  footing  in  this  court  by 
which  she  may  have  standing  in  the  court  below,  to  recover  upon  a  new  trial 
In  this  same  action,  for  an  injury  caused  by  a  street  being  defective  or  out  of 
repair. 

The  judgment  of  the  lower  conrt  will  not  be  diBturi>ed,  and  thu  defendaat 
will  recover  its  onts  in  this  court. 

Shebwood  and  Ohampijh*  JJ.,  concurred.  Gakpbbll,  G.  J.>  did  not  att. 


MOFFITT  e.  Shxelds. 

(Si^miM  Cbvrt  of  Michigan.    November  10,  1887.) 

&BPLBTIH — Goods  Obtaihxd  bt  Fkaud— Tksdks  or  Amount  Bokbottsd. 

DefeiidaDt  agreed  to  leud  plaiiitifr$60  to  pay  off  ft  mortgage  on  certain  chattels, 
the  ntoney  to  be  repaid  in  Ax  luonths.  Plaintiff  waa  i  oduceu  by  defendant's  ttwad 
to  give  him  a  bill  of  sale  of  the  ohattela.  Defendant  afterwards,  wlthoat  plaintiff's 
knowledge  qultolalmed  to  her  a  piece  of  land,  clainiinK  that  it  was  in  payment  for 
the  chattels.  Plaintiff  first  learned  of  the  deed  of  the  land  at  the  trial,  and  at  onoo 
tendered  to  defendant  a  deed  back.  Beld,  that  It  was  not  necessary  for  plahitiff,  in 
order  to  entitle  herself  to  recover  the  chattels  in  an  action  of  replevin,  broaght  b»- 
fore  the  expiration  of  the  six  months,  to  tender  the  defendant  the  $S0  lent;  and 
fdaltttiff's  tender  of  a  deed  back  as  soon  as  she  learned  of  the  oonv^yanoe  to  her. 
wassnffldent  to  entitle  her  to  sae. 

Error  to  circuit  court,  Mecosta  county;  0.  C.  Fulleb,  Judge. 
Jmninga  cfr  ManUt  for  defendant,  appellant.   A7uirew  Hansont  for  appel- 
lee. 

Gbamfun.  J.  Plaintiff  brought  replevin  for  certain  articles  of  personal 
property.  The  defense  relied  upon  was  a  purchase  of  the  property  by  defend- 
ant of  plaintiff.  He  introduced  in  evidence  a  bill  of  sale  signed  by  the  plain- 
tiff purporting  to  sell  and  transfer  the  property  to  him.  He  testified  that  he 
paid  plaintiff  by  executing  and  delivering  to  bera  quitolaim  deed  of  40  acres 
of  land,  and  assumed  and  paid  a  mortgage  on  a  portion  of  the  property  amount- 
ing to  950.  The  plaintiff  gave  evidence  tending  to  show  that  the  bill  of  sale 
was  obtained  by  defendant  through  deception  and  fraud;  that  defendant  agreed 
to  loan  her  $50  to  pay  off  the  chattel  mortgage,  and  give  her  six  luonths*  ti  me 
to  pay  money  loaned  from  him;  that  he  presented  a  paper  for  her  to  sign, 
which  he  told  her  was  an  agreement  to  pay  him  the  money  borrowed  in  six 
months;  that  she  could  not  read  printed  words  very  well,  and  could  read  writ- 
ing scarcely  at  all;  that  she  inquired  of  defendant  if  the  paper  presented  to 
her  to  sign  was  a  bill  of  sale  era  chattel  mortgage;  that  if  it  was  either  she 
would  not  sign  It;  and  he  answered  her  it  was  not,  but  was  simply  the 
agreement  they  had  made  regai-ding  the  loan  of  the  money  and  time  of  pay- 
ment; that,  relying  upon  these  representations,  she  signed  the  paper,  which 
turned  out  to  be  a  hill  of  sale;  that  she  was  not  aware  and  never  knew  that 
defendant  had  deeded  to  her  40  acres  of  land  until  on  the  trial  of  the  cause  in 
the  conrt  below,  when  she  executed  a  deed  of  the  land  back  to  him.  and  tond* 
ered  it  on  the  trial  to  defendant.  These  statements  of  plaintiff  relative  to 
her  being  deceived  were  all  controverted  by  the  defendant.  It  is  sufficient  to 
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Bay  that  an  iaaue  oC  fact  was  presented  to  the  jury,  and  they  have  found  the 
Issue  in  favoT  of  phUntifF.   Two  points  are  raised  upon  the  argument  here. 

Defendant  claims  first  that  there  was  no  evidence  that  he  was  in  the  actual 
or  constructive  posseBsion  of  the  property  at  the  time  the  writ  issued.  There 
was  evidence  tending  to  show  that  he  was  in  possession,  and  none  that  he  was 
not.  The  question  was  submitted  to  the  jury  and  they  found  against  de-. 
fendant. 

The  second  claim  advanced  here  is  that  plaintiff  could  not  maintain  the  ac- 
tion without  first  tendering  back  what  she  received,  namely:  the  land  and  the 
•50.  To  this  it  is  answered  that  plaintifF  tendered  back  a  deed  of  the  land  as 
soon  as  she  ascertained  that  a  de«l  had  been  made  to  her;  and,  second,  that 
she  made  a  vulid  agreement  with  defendant  for  the  loan  of  C50  for  six  months, 
which  was  not  due  at  the  time  the  suit  was  commenced.  This  was  her  theory 
before  the  jury,  upon  which  she  prevailed.  Under  this  theory,  she  was  not 
obliged  to  reconvey  the  laud  under  the  facts  testified  to  by  her,  nor  to  repay 
the  money  before  bringing  the  suit. 

The  Judgment  shoald  be  affirmed. 

MOB8>  and  Shhbwood.  JJ.,  concurred.   Cahpbkll,  C.  J.,  did  not  sit. 


N<HtTOH,  Guardian,  etc.,  e.  Ohkns  and  others. 

iSuiireiae  Oouri  of  SRekigan.    Noveuiber  10,  1S87.) 

1.  GUABDIAS  AXD  WaBIK- MoBIOAQX  TO  GOABDIAH  FOB  BsHsriT  Of  WaB&— FOBBCLOS- 

DBB  BT  SmCBBOB. 

The  Michigan  stadites  antiioTize  a  gaardtan  to  demand,  sue  for,  and  reocdTe  all 

debts  dnetoniB  ward.  Wboreamortgnge  wesezecated  toaman  asKuardian,  for  the 
benefit  of  his  wan),  and  the  guardian  died,  but  a  successor  to  liiin  was  appointed  by 
the  probate  court,  held,  that  such  sacceosor  could  maintaio  a  bill  iu  equity  against 
the  mortgagor  to  foreclose. 

2.  FaTMBNT — DeMAITD,  WBEH  NbCBSSABY — FOBICIiOflDBB  or  MOBFQAQB. 

A  mortgage  stipulated  that  the  amouDt  due  the  mortgagee,  a  guardian,  should 
b«  paid  at  a  certain  dwelling-house  on  the  morteaged  preniieea,  on  the  order  of 
the  guardian.   On  a  bill  by  toe  guardian  to  foreclose,  defendant  demurred,  on  the 

S round  that  there  was  no  averment  that  payment  had  been  deniuuded  at  the  place 
esignated.   fftid,  the  omission  to  make  the  demand  might  prevent  a  recovery  for 
costa,  but  could  not  affect  the  right  to  foreclose. 

Appeal  from  circuit  court,  Macomb  county,  in  cliancery;  Herman  W. 
Stsvens,  Judge. 

7.  M.  Crocker,  for  defendants^  appellants.  A,  L.  Canfield,  (Sldrtdge  A 
^tm,  at  oounsel,)  for  appellee. 

GHA3IPLIN,  J.  This  case  comes  before  us  upon  demurrerfor  want  of  equity 
to  a  bill  filed  by  the  complainant  as  guardian  of  Ebenezer  Hiliiard  to  foreclose 
a  mortgage  given  by  the  defendants  to  George  L.  Phelps,  guardian  of  £ben- 
ezer  Hiliiard.  Phelps  died,  and  complainant  was  appointed  guardian  by  the 
probate  couit  to  succeed  him.  The  reasons  upon  which  the  demurrer  is  based 
are  stated  in  the  brief  of  counsel  for  defendants,  as  follows:  "(1)  Because 
l^ielpa  was  a  trustee,  aud  after  his  death  his  only  proper  successor  would  be 
some  one  appointed  for  that  purpose  by  the  court  of  chancery  to  execute  the 
trust.  (2)  Because  Norton  has  not  such  an  interest  in  the  mortgage  as  to 
give  him  a  standing  in  court  as  complainant.  (S)  Because  there  Is  no  aver- 
ment in  the  bill  that  an  order  of  the  guardian,  either  written  or  verbal,  was 
made  at  the  dwelling-house  on  said  premises,  as  required  in  the  mortgage  de- 
scribed in  the  bill. 

We  think  the  bill  of  complaint  sufficient.  (Complainant's  appointment  by 
the  probate  court  was  propei-,  and  the  statute  expressly  authorizes  the  guard- 
ian to  ilemand,  sue  for,  and  receive  all  debts  due  to  his  ward.  This  author- 
izes him  to  collect  moneys  due  upon  twods  and  mortgages.   Livingston  v. 
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Jones,  Har.  Ch.  165.  He  may  bring  suit  to  recover  personal  property  or  debt* 
due  his  ward  in  his  name  as  guardian.  The  third  objection  is.  not  available 
on  general  demurrer.  The  bill  alleges  that  a  certain  amount  is  due  and  un- 
pnitl.  If  the  money  was  not  demanded  at  the  place  where  it  was  payable,  and 
defendants  had  the  money  there  to  pay  it.  the  only  effect  would  be  that  the 
guai-dian  may  not  be  able  to  recover  costs  against  defendants. 

The  demurrer  is  overruled,  and  the  record  will  be  remanded  for  further 
proceedings  in  accordance  with  the  ruks  and  practice  of  the  court.  Thecom- 
plainant  will  recover  his  costs. 

MoBSj£  and  Shshvood.  JJ..  concurred.  Cahfdell,  C.  J.,  did  not  alt. 


Pabr  e.  JoRmoH  and  others. 

(lA^prenw  Cmtrt  of  Mvnnaota.   November  23, 1S87.) 

1.  CoHTRAOT— To  Pat  lir  Qoods — Rbootxby  im  3IoaiT— Dbmahd. 

Upon  a  contract  for  thepaynient  of  a  certain  lum  In  fsoods,  the  goods  being  dell  vi- 
able upon  demand,  an  action  for  a  recovery  In  money  cannot  be  iiisintaiued  without 
an  alleeatioD  and  proof  of  a  demand,  or  refusal  to  deliver  the  goods. 

2.  Hajck — Demand  hot  Avkbbkd— Dkfknbc  hot  I/wt  by  Plkadibo  Fradd. 

In  such  an  action.  In  which  no  demand  is  averred,  the  defendant,  ailing  In  de- 
fense fraud  in  the  making  of  tbe  contract,  and  demanding  a  rescission,  does  not 
thereby  lose  the  right  to  avail  himaelf  of  the  fact  that  upon  the  plaintiff's  cbm  thera 
is  no  right  of  recovery. 
{S^hut  hy  the  Oourt.) 

Appeal  from  municipal  court  of  Minneapolis;  Bailet,  Judge. 
KelLogg  &  Thompson,  for  Parr,  respondent.   Merrick  A  Merrick,  for  John- 
son aud  another,  appelliints. 

Dickinson,  J.  The  complaint  is  in  the  ordinary  form  tor  the  recovery  of 
an  alleged  anpaid  balance  of  the  agreed  price  of  a  horse  which  the  plaintiff  bad 
sold  to  the  defendants.  The  answer  alleges  that  tbe  unpaid  balance  was,  by 
the  terms  of  tbe  contract,  to  be  paid  In  furniture,  and  this  is  admitted  by  the 
reply.  The  answer  also  sets  forth  false  and  fraudulent  representations  made 
by  the  plaf ntifE  as  to  the  qualities  of  the  horse,  upon  which  the  defendants  r^ 
lied,  and  that  they  had  tendered  and  demanded  a  rescission  of  the  sale.  Th^ 
demand  judgment  for  so  much  of  tbe  price  of  the  horse  as  tliey  have  paid  to 
tlie  plaintiff. 

Upon  the  issues  of  foot  the  evidence  was  conflicting,  and  the  verdict  of  the 
jury  is  fairly  justified  by  it.  The  only  serious  question  presented  by  the  ap- 
peal is  whether,  there  having  been  no  demand  upon  the  defendants  for  the 
d^ivery  of  tbe  furniture,  a  recovery  can  be  had  in  money  for  the  unpaid  bal- 
ance of  the  price  of  the  horse.  Such  a  recovery  cannot  be  had,  under  the  ad- 
mitted terms  of  the  contract,  unless  the  defense  is  to  be  deemed  to  havet>eeo 
made  upon  grounds  wholly  inconsistent  with  the  theory  tliat  a  demand  might 
have  been  complied  with,  so  that  it  is  quite  apparent  that  a  demand  would 
have  been  refused.   See  Kellogg  v.  Olson,  34  Minn.  103,  24 19^.  W.  Bep.  364. 

We  are  unable  to  say  that  the  course  of  the  defendants  in  this  cause  does 
clearly  show  that  they  at>andoned  any  right  to  avail  themselves,  in  defense,  of 
the  fact  tliat  they  had  not  been  called  upon  to  deliver  tbe  furniture,  nor  does 
it  certainly  appear  that  if  a  demand  had  been  made  they  would  not  have  com- 
plied with  it.  They  were  not  required  to  alUrniatively  indicate  by  their  answer 
that  they  should  avail  themselves  of  tbeir  legal  rights  in  this  respect.  They 
need  not  allege  that  there  had  been  no  demand.  Under  the  contract,  as  ad- 
mitted by  their  reply,  it  was  an  essential  element  In  the  plaintiff's  cause  of 
action,  which  should  have  been  averred  in  the  complaint,  that  a  demand  had 
been  made,  and  compliance  with  it  refused.  The  nature  of  the  defense  pleaded 
In  the  answer  and  supported  by  evidence,  the  fraud,  and  the  demand  that  the 
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contract  be  resduded,  may  well  indaoe  in  our  minds  the  belief  that  a  demand 
would  not  have  been  complied  with;  but  we  are  hardly  justiSed  in  presuming 
that  such  would  have  been  the  case,  and  in  denying  to  the  defendants,  upon 
tint  ground,  the  benefit  of  the  fact  that,  upon  the  case  as  alleged  in  the  coro- 
plaint  and  shown  at  the  trial,  tlie  plaintiff  was  not  entitled  to  a  recovery.  No 
affirmative  act  or  averment  on  the  part  of  the  defendants  was  necessary  to 
make  this  available  to  them.  The  affirmative  defense  set  up  by  them,  and  to 
which  their  evidence  was  directed,  was  not  inconsistent  with  the  claim  now 
made.  Wh^her  or  not  they  should  succeed  in  defeating  the  notion  by  proof 
of  the  fraud,  it  was  open  to  them  to  claim  that,  upon  the  ease  as  praoited  in 
the  pleadings  and  by  the  evidence,  there  was  no  right  oi  recovery. 

Because  there  was  no  averment  or  proof  of  a  demand  for  the  f  nmituie*  ttie 
verdict  cannot  stand,  and  the  order  refusing  a  new  trial  muat  be  ravened. 


Laxs  «.  Albsbt,  AdmV,  ate. 

(Si^ireme  Oaurt  i^Muuutola,   November  S8, 1887.) 

1.  AFTUir-Br  CaaDiToa  raoM  DuAuowurai  or  Ouim  ur  FaoBAn  Coon— Apfu- 

unoii  poB  AnxAb. 

'  Under  tbe  statnte  authorizing  any  ex«cator,  administrator,  or  creditor  of  an 
tate  to  ap|>eal  h-om  the  allowance  or  dlaallowance  in  tbe  probate  court  of  alainu 
aftaf  not  the  eatate,  a  twtiet  of  appeal  atrved  and  Qled  Is  effectual  as  an."  appUoation  ** 
for  an  appeal. 

2.  Samb— TauL  la  DrsTBicr  Coubt  wrraour  Flxadihos. 

The  trial  of  sucli  an  appeal  In  tbe  dMrlct  court  wltbont  pleading  b  an  Irregu- 
larity inweljr,  not  JarisdlcUonal. 
&  Aonoa— PABTin— CoHTBACT  roB  Bbhbtit  or  TaiBO  Pbbbob. 

One  with  wboni  or  in  whose  name  a  contract  is  made  for  the  benefit  of  another 
may  prosecute  an  action  thereon  in  bid  own  name. 
4.  Saitb— Faybb  or  Notb  fob  BKnant  or  TaiBO  Pbbson— **  Cbbditob." 

Tbe  payee  of  a  note  given  for  the  benefit  of  another  Is  a  "  creditor,'*  within  Oia 
mMniog  of  theitatate  allowing  appeals  from  tha  probata  court. 

Appeal  from  district  court.  Otter  Tail  county;  Baxter,  Judge. 

C.  L.  Lewis,  for  Lake,  respondent.   B.  B.  C'oTlia$,  for  Albert,  appellant. 

DlCKmeoN,  J.  1.  The  right  of  appeal  to  the  district  court  from  tbe  order- 
of  the  probate  court  disallowing  the  plHintlfl's  claim  was  regulated  by  section. 
24,  and  the  following  sections  of  chapter  53,  Gen.  St.  1878.  Auirhaoh 
0loyd»  84  Minn.  500,  27  W.  Bep.  193.  This  section  specified^  as  a  means, 
of  effecting  an  appeal,  the  filing  in  the  probate  court  of  an  "application  for 
aodi  appeal."  In  view  of  the  fact  that  the  party  seeking  to  appeal  bad  a 
right  to  do  BO,  which  the  court  could  not  refuse,  it  is  considered  that  a  natie» 
of  ^)peal,  served  and  filed,  was  all  that  was  required  by  the  language  or  pur- 
pose of  the  Btatute.  The  statute  does  not  contemplate  any  other  action  \ty 
the  probate  court,  upon  the  "appUcatira"  of  an  executor,  administrator,  or 
creditor,  than  the  allowance  (tf  the  same  as  a  matter  of  course,  and  the  ocrti- 
fying  of  the  record  to  the  appellate  court. 

2.  Tbe  trial  and  determination  of  the  claim  in  the  district  court,  without 
pleadings  having  been  made  up  as  prescribed  by  statute,  was  a  mere  irrfgu- 
larity  not  going  to  the  jurisdiction  of  tbe  court.  This  respondent  was  author- 
ixed  by  the  statute  to  prosecute  the  claim  in  district  court  in  his  own  name. 
The  note  in  question  was  made  to  him,  but  in  reality  for  the  benefit  of 
another,  who  was  his  principal.  This  was  within  the  exception  of  the  statute 
as  to  TWl  parties  in  interest.  "A  person  with  whom  or  in  whose  name  a 
contract  la  made  for  the  benefit  of  anothsr,  ia  a  trustee  of  an  express  trus  , 
within  tbe  meaning  of  this  section. "   Section  28,  o.  66,  Oen.  St.  1878. 

8.  3%e  pa^ee  of  tiie  note  waa  a  "creditor"  tA  the  estate  witliin  the  mean- 
ing tA  that  term  as  affecting4he  etatntoiy  right  of  ^>peaL 
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4.  The  evidence  justified  the  finding  of  the  court  as  to  the  nature  of  the 
transactiOD,  and  that  the  same  was  not  usurious. 
Tb«  order  refusing  a  new  trial  will  be  affirmed. 


Smith  and  others  o.  Gill. 

(A^NWM         of  MiiMiMOla.   November  2S,  1887.) 
ft.  MioaAVio'i  Lm— ASAimc  PBOPCxn  or  Maxbied  Woxas— Khowudms  or  Hos- 

-SARD'a  ACJB. 

A  provision  of  the  mecbauic'a  lien  law,  makinK  the  "  knowledge  and  consent  " 
of  •  married  .woman  to  tbe  ramisliins  of  material  in  certain  cases  evidence  that 
the  husbaad  acted  as  agent  of  the  win,  Md,  applicable  as  a  rnle  of  eritlence,  uot 
•DMrely  ibr  Uie  pnrpou  of  eitabllafafng  a  lien,  but  for  the  pQrpoee  of  a  personal  re- 
•eoTery  against  tbe  wife.  But  proof  of  tbe  "  knowledge  "  only  of  the  wife  Is  not 
sufficient. 

3.  SAMS^PeBSOHAL  JUDaMEHT— FAILnEB  or  ZilSH. 

In  an  action  to  recover  *n  pfrtonam  for  material  sold  to  tbe  defendant,  and  t« 
have  the  recovery  adjudged  to  be  a  lien,  under  tbe  statute  tbe  former  relief  may  be 
had,  the  oomplaint  and  the  evidence  heing  taffldeut,  altbongh  It  be  found  that  no 
lien  bad  ever  nem  perfected. 
'^fis/ttabut  by  the  Ootiri.) 

Appeal  from  district  court*  Hennepin  county;  Bba.  Judge. 
JS.  C.  Chatfield.  for  Smith  and  others,  respondents.   Hooker  A  Nwnn,  for 
-£aiU7  L.  Gill,  appellant. 

Dickinson.  J.  This  action  Is  for  recovery  against  the  defendant,  Emily 
£i.  Oill,  of  the  value  ct  certain  building  materlahi  alleged  to  have  be«n  pux^ 
chased  bj  her  and  to  have  declared  and  enforced  against  her  property  an  al- 
leged statutory  lien  for  the  same.  Upon  trial  before  the  court  a  personal 
judgment  was  recovered  for  the  value  of  the  property,  but  it  was  found  that 
4he  alleged  lien  had  not  been  perfected.  It  is  now  urged  that  the  evidenco 
was  insufficient  to  charge  this  defendant  with  liability.  It  appears  that  ths 
^transaction  constituting  the  sale  was  wholly  with  the  husband  of  the  defend- 
-aftt;  that  the  material  was  sold  and  delivered  to  him  to  be  used  in  the  erection 
-  of  a  house  upon  the  land  of  his  wife,  and  tliat  it  was  so  used.  The  goods 
were  charged  to  the  d^endant  There  was  no  evidence  that  the  husband  was 
:  authorized  to  act  as  the  agent  of  the  wife,  excepting  the  admission  upon  the 
trial  that  the  goods  were  sold  to  the  husband  **with  the  knowledge  of  Uie  de- 
'  tendant,"  and  that  it  was  for,  and  was  used  in.  the  erection  of  a  house  being 
>l}ullt  by  him  upon  her  land.   This  was  insufficient  as  proof  of  his  agenoy. 

The  mechanic's  lien  law  (chapter  43,  Gen.  Laws  18w,  amended  by  chapter 
4B,Oen.  Laws  1885.)  declares  that  the  "knowledge  and  consent"  of  a  married 
^ramantothefumiabing  of  material  shall  be  "sufficient  to  establish  that  such 
fanslnnd  acted  therein  as  agent  of  the  wife."  "We  deem  the  statute  applica- 
ble as  a  rule  of  evidence,  not  merely  for  the  purpose  of  establishing  and  en- 
Ibrdng  a  lien,  but  also  where  a  mere  personal  judgment  Is  sought.  But  the 
«ase  was  not  brought  within  the  statute,  for  the  "consent"  <^Uie  wife  was 
not  shown,  either  directly  or  by  proof  of  any  fact  from  which  consent  oonld 
%e  inferred.   For  this  reason  there  must  be  a  new  trial. 

The  appellant's  point  that  the  court  had  no  Jurisdiction  to  render  a  peraon 
Jndgment  for  the  recovery  of  the  price  of  the  goods  where,  as  in  this  case, 
tte  plaintiff  failed  to  establish  liis  asserted  lien,  Is  not  well  taken.  This  was 
«B  >ordfnHry  civil  action  in  which,  upon  the  facts  alleged  as  the  cause  of  action, 
tfhe  ^intifl  sought  relief  by  a  personal  recovery  upon  tbe  contract,  and  by 
during  tbe  same  adjudged  to  be  a  specific  Hen  upon  certain  proper^,  and  to 
•be  enforced  as  such.  The  jurisdiction  of  the  court  did  not  depend  upon  a 
tease  being  shown  upon  the  trial  which  would  have  jusUfled  the  granting  ia 
loll  of  the  partionhir  relief  sought. 
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We  m%y  add  that  if  the  evjdence  hsd  been  such  as  to  have  charged  the  d«- 
fendtint  with  personal  liability  upon  the  contract,  it  would  not  have  been  er- 
ror to  have  allowed  a  recovery  in  personam.  Abbott  t.  Ifaah,  35  Minn.  451, 
29  N.  W.  Rep.  65;  More  r.  Rugglet,  15  Wis.  276;  PhUttpa  T.  eUbert,  101 
U.  8.  721;  Patrick  t.  jLbelea,  27  Mo.  184. 

Judgment  levened*  and  new  trial  ordered. 


State  «v  ml.  Kehbbxb  v.  Ottblet. 

{Supreme  Onirt  of  Slintiaota.     November  28,  1887.) 

1.  CoyCTiTirriowAi.  Law— Special  Act  DrrAcHiKO  Citt  rBOM  Township. 

Aitpecial  law  of  18S7,  deUoliing  the  city  of  OrtoDville  from  tlie  township  of  Or^ 
toDTillo;  haid  not  anconstitntionaT,  It  not  appearing  that  it  had  the  etfect  of  depriv- 
ing the  people  of  the  opportunity  of  holdinj:  the  general  town  election  for  that  year. 
X  Mdsicipaj:.  Oobpobatiohs— Citt  AsBBaaoB. 

The  city  after  beiogao  detached  was  entitled  to  have  its  own  amtmor,  and  theaa- 
seaaor  of  the  township  ii  not  entitled  to  discharge  the  dutiei  of  dty  aasMor. 
VSjfiidniM  ftv  1A«  Qnat.) 

■  Appeal  fnm  district  court.  Big  Stone  county. 
Writ  of  quo  warranto. 

Moaet  E.  Clappt  Atty.  Qen..  /.  /.  Whittemort»  and  X.  R.  Jones,  for  State 
eao  rel.  Kemerer,  relator.   Cliff  cfi  Cravfford,  for  Gurley,  respondent. 

DicKiMsoir,  J.  Quo  warranto  upon  the  petition  of  the  relator,  who,  being 
the  assessor  of  the  town  of  Ortonville,  claims  by  virtue  of  that  office  to  be  also 
the  lawful  assessor  of  the  city  of  Ortonville.  Chapter  33,  Sp.  Laws  1881,  is 
entitled  "An  act  to  incorporate  the  city  of  Ortonville  in  the  counties  of  Big 
Stone  and  Lac  qui  Parle."  By  its  lerma  certain  designated  territory  "isbereby 
set  apart  and  incorporated  a.i  the  city  of  Ortonville,  under  the  provisions  of" 
chapter  139  of  the  General  LawQ  for  1875,  (the  general  law  for  the  incoi-pora- 
tion  of  villages;)  and  certain  persons  were  designated  as  commissioners  to 
carry  out  the  provisions  of  section  9  of  the  act  of  1875.  Some  special  provis- 
ions were  made  by  the  act  of  1881,  respecting  the  oflScee  of  city  marshal  and 
city  justice,  the  powers  ot  the  city  council,  and  some  other  matters.  Section 
8  provides  that  nothing  in  the  act  shall  change  or  affect  the  township  organi- 
sation of  the  township  of  Ortonville,  except  as  provided  in  the  above  act  of 
1875;  that  the  city  should  continue  to  be  a  part  of  that  township,  and  that 
the  said  township  should  be  as  heretofore,  one  election  district  for  all  pux^ 
poses  nqt  in  conflict  with  the  provisions  of  this  act;  that  the  township  and 
general  elections  might  be  held  in  the  city,  and  that  the  qualified  voters  of  the 
city  should  be  qualified  voters  of  said  township.  Cbapter  302,  Sp.  Laws  1887, 
expressly  repealed  the  above  section  8,  and  in  terms  separated  and  set  apart 
from  the  township  of  Ortonville,  the  territory  within  the  city,  and  declared 
the  same  to  be  a  separate  and  distinct  coiporutlon  for  alt  corporate  purposes. 
Through  the  legislation  above  referred  to,  and  the  organization  effected  under 
it,  this  municipality  became  incorporated  as  a  city;  Its  ocnptaate  charter  be- 
ing the  Tillage  act  of  187fi,  as  modified  by  the  special  provisionB  contfUned  in 
the  act  of  1881. 

If  the  act  of  1887,  repealing  section  8  of  the  act  of  1881,  and  detaching  the 
city  from  the  town,  was  valid,  it  entitled  thecifyto  have  an  aaaessor,  and  the 
claim  of  the  relator  that  by  virtue  of  being  Uie  assessor  of  the  town  he  was 
also  tbe  asBcsscff  of  the  city,  cannot  be  sastained.  Each  township  Is  required 
to  elecfe  one  assessor,  (section  14,  o.  10,  Gen.  St.  1878,)  and  each  incorporated 
city  shall  have  and  exercise  within  its  limits,  in  addition  to  its  other  powers, 
the  aaiQe  powers  oonf erred  by  this  chapter  upon  towns,  (section  112,  Id.) 

It  is  claimed,  upontheauthority of  <3£atev.  ^te^cniki,  W.  Bep.788. 
that  tbls  aet  ot  18tt7  was  uaconsUtational  tor  the  reason  that  it  in  effect  de- 
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prtred  the  electors  of  the  town  of  UK^vpoitnnlty  to  hold  a  town  meeting,  amt 
to  Tote  In  1887.  The  relator  cannot  be  sustained  in  this*  tax  it  does  not  ap- 
pear thrt  the  town-4neeting  for  1887  had  not  been  ^pointed  to  be  hdd.  as  it 
might  have  been,  in  Uie  township  outside  of  the  limits  of  the  olty.  Tlie  city 
charter  makes  sufflclent  provision  for  all  dty  elecUoas.  The  other  groand» 
upon  which  this  act  Is  chiimed  to  be  nnoonstltotional  axe  dear^  nntenable. 
These  grounds  are,  in  brief,  tiiat  it  contravenes  the  oonstituUonal  prohibition  of 
special  legislation  granting  corporate  powers  <a  i»ivUe||es,  except  to  cities; 
that  It  embraces  more  than  one  subject;  that  it,  in  efleet,  divides  an  organ- 
ised township,  and  that  it  Is  opposed  to  general  statutory  provisions. 

It  not  ^^ring  that  the  relator  is  entitled  to  the  office,  judgmttit  will  b» 
for  the  respondent. 


Jesheb  0.  Boras. 

{St^rmu  Cbwrt  qf  Mbmetuta.   KoT«mber  38, 18870 

1.  BjkLfr— Loot— QuAimTT  AaOBRTAIltBD  BT  SOALIltO. 

A  contract  of  sale  of  all  the  logs  at  D.  bearing  s  designated  mark,  the  vendee  to- 
pay  a  specified  sam  per  1,000  feet  "for  273,840  feet,  more  or  leas,  scaled  in  the  boom 
of  H.  &  R  at  P.,"  construed  as  providing  that  the  quantity  of  Uie  logs,  sappoaed  to 
be  about  273,840  feet,  sboald  be  detertuinod  by  the  scaling  of  the  sune  at  P.,  and 
that  the  aggregate  prios  sboald  be  determined  thereby. 

S.  Bams— AonoK  rom  Paun— PtEAiuKe  PraroBiiAHoa  or  PaoTinoira. 

In  an  action  by  the  vendor  to  recover  the  price,  held  that,  in  the  abaenoe  of  any 
averment  or  proof  of  a  scaling  of  the  logi  at  P^  or  that  the  contract  had  been, 
ohanged,  or  that  tbe  provisions  for  such  scaliDff  had  been  diapwwed  with  Id  any 
manner,  tbe  pUintiff  could  not  recover. 

(fil/UabuB  ^  fAa  Cbufi.) 

Appeal  from  district  court,  Mille  Lacs  oouni?;  CoLum.  Judge. 

Taplor  A  Stetoart,  for  qipelluit.   Sruekart  A  .B«|moId«,  for  respondent. 

Dickinson,  J.  The  oompUdnt  alleges  the  sale  and  deliveiy  to  the  defendant 
of  281,02U  feet  of  logs,  at  the  agreed  price  of  six  dollars  per  1.000,  for  the  amount 
of  which,  less  9610.60  paid,  a  recovery  Is  demanded.  Tbe  answer  denies  the- 
sale  and  delivery  of  any  logs  in  excess  of  121.130  feet.  It  further  allies  that 
this  purchase  and  sale  was  under  a  contract  by  whi<A  the  plaintiff  iiold  and 
conveyed  said  logs,  to-wit,  121,130  feet,  scaled  in  the  boom  of  Mudgett  A 
Bines,  (this  defendant.)  for  which  defendant  agreed  to  pay  six  dollars  per  1,000- 
feet,  according  to  said  scale;  ttiat  plaintiff  under  this  contract  delivered  ttiat 
quantity  and  no  more  in  said  boom;  and  that  tbe  same  were  scaled  in  said 
boom  at  that  number  ot  feet.  The  reply  simply  denies  the  new  matter  averred 
in  the  answer.  Upon  the  trial,  the  plaintiff  introduced  in  evidence  a  writ- 
ten instrument  as  the  agreement  of  tbe  parties  respecting  these  logs,  whereby 
the  plaintiff,  in  terms,  sold  and  conveyed  to  the  defendant  "all  those  logs  now 
in  the  Dunham  boom,  *  *  *  marked  J  B.  O.  O;"  inconsideration  of  which 
the  defendant  agreed  to  pay  at  the  rate  of  six  dollars  per  1.000  feet  "for  273,&10 
feet,  more  or  leas,  scaled  in  the  boom  of  the  parties  of  the  first  part,  (Mudgett 
&  Bines,)  at  Princeton."  This  was  a  different  boom  from  that  designated  as 
the  Dunham  boom.  It  appeared  from  the  evidence  that  the  logs  in  question 
were  in  the  Dunham  boom  when  this  contract  was  made;  that  the  It^  were 
delivered  to  the  defendant  at  the  Dunham  boom,  and  were  thereafter  taken 
frofB  that  place  by  the  defendant  The  plaintiff  also  offered  some  evidence 
showing  a  scaling  of  logs  claimed  to  be  the  same  here  in  controversy,  be- 
fore the  making  of  tbe  above  contract,  and  before  they  had  been  brought  down 
the  stream  to  the  Dunham  boom,  and  that  the  quantity  so  scaled  was  273,840- 
feet.  It  did  not  appear,  exc^t  as  admitted  by  the  answer,  that  any  of  tbe 
logs  had  been  scaled  in  the  boom  of  Mudgett  &  Bines,  nor  was  there  any 
averment  or  proof  of  any  fact  going  to  eMusa  or  dispense  with  that. 
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The  plaintiff  having  rested,  the  court  dismissed  the  action,  but  after- 
wards, upon  attention  being  called  to  the  fact  that,  upon  the  admissions  of 
the  answer,  the  plaintiff  was  entitled  to  recover  S116.18,  with  interest,  the 
court  made  an  oi^er  granting  a  new  trial,  unless  the  defendants  should  stip> 
ulate  that  judgment  might  be  entered  for  that  sum,  with  costs,  bat  refusing 
■a  new  trial  if  that  condition  should  be  complied  with.  Such  a  stipulation 
was  made,  and  the  plaintiff  appealed  from  that  order,  aa  an  order  refusing  a 
new  trial. 

The  effect  of  the  contract  in  connection  with  the  fact  of  delireiy  at  the  Dun- 
ham boom,  was  this:  The  plaintiff  sold  and  oonreyed  to  the  defendant  all  of 
the  logs  baring  the  designated  mark  in  that  boom.  The  amount,  estimated 
or  supposed  to  he  about  273,840  feet,  was  to  be  definitely  determined  by  the 
scaling  of  the  logs  in  the  boom  of  Mudgett  &  Bines,  at  Frinc^n;  and  the  de- 
fencUmt  was  to  pay  for  the  property  at  the  rate  of  siic  dollars  per  1,000  feet 
as  determined  by  such  scaling.  In  the  absence  of  any  allegation  or  proof  that 
the  terms  of  this  contract  had  been  changed  by  the  agreement  of  the  parties, 

ot  anything  avoiding  the  effect  of  the  provision  of  the  contract  lespeeting 
the  sealing  of  the  logs  In  the  boom  of  Hudgett  &  Bines*  the  plaintiff  could 
recover  only  lor  logs  shown  or  admitted  to  have  been  scaled  at  that  place. 
Tbe  parties  might  stipulate  upon  that  manner  of  determining  the  quaBttty. 
and  ti»  ^aintilt  was  bound  by  that  agreement,  utiless  it  had  been  in  some 
way  changed,  <a  the  qwdfled  means  cd  determining  the  quantity  dispensed 
with. 

The  court  therefore  was  right  in  excluding  evidence  offered  to  show  the 
quantity  of  logs  bearing  this  maA,  before  they  had  bean  driven  fjown  the 
stream  to  the  Dnnham  boom ;  and  that  all  of  such  htga  had  been  thud  brought 
down.  Nor,  upon  the  case,  was  the  plaintiff  entitled  to  recover  except  for 
logs  Um  quantity  of  which  had  been  determined  as  prescribed  by  the  amtracfe. 
SwAi  a  lecoveiy  may  be  had  upon  the  stipulaljon  of  the  defendant;  and  there 
is  DO  reason  why  a  new  trial  should  be  ffnabed. 

Order  affirmed. 


SXHOBR  UAMTTF'O  CO.  V.  McAuiSTKR. 

(jBupnme  Qtvrt  ^  JIMiwIa.  Noveraber  lu.  1887.) 

1.  Plkadiso — Spscial  DsMTiBREBr-WAmii  or  Exceptions  by  Am8Wkbi:?o. 

TbeflllnK  ofsn  aoawer  by  whicli  issue  is  juiD«d  upon  all  the  arermenta  of  the 
petition  la  a  waiver  of  exception  to  the  deciNon  of  the  court  in  overruiiDg  a  tpeoial 
daiDnner. 

S.  UKPOBmom — NoTABT  \s  Ofkoe  with  ArroBKBY. 

Tbe  &ct  that  a  notary  before  whom  a  dtspusition  was  taken  baa  his  office  Id  a 
room  occupied  by  ttie  attorneys  who  represented  the  parlies  taking  the  deposition, 
is  not  of  itself  samcient  to  warrant  the  exclusion  of  the  deposition  when  oRin-ed  to 
be  read  apon  the  trial.  The  practice  of  tatting  depositions  In  the  office  of  an  attor- 
ney interested  in  the  cause  is  obj«cUoDable,  yet  there  is  no  law  to  luroblbit  U. 

3.  Appeal — Dibcbbhoit  op  Codbt^-Gohtibdahcb. 

A  motion  for  a  continuance  is  addressed  to  the  soand  l^al  discretion  of  a  oourt, 
and  iu  decision  thereon  will  not  be  reversed  unless  there  naa  been  an  abuse  of  such 
discretion. 

4.  UoHTiHVAirca— AasKiroa  op  Dodnmr— Appidavit^Diuobncb. 

Where  an  affidavit  in  support  of  a  motion  for  a  eontinaance  on  acconnt  of  the 
abeeneeof  a  document  necessary  to  be  ttsed  in  the  cause  as  evidence  is  filed,  it  should 
Iw  made  to  appear  atflrmatively  thereby,  not  only  that  tbe  party  aeelcing  tbe  con- 
tinuance has  been  diligent  in  trying  to  procare  such  document,  but  that  it  is  at 
least  probable  that  tbe  evidence  can  be  nad  In  case  the  adjournment  should  be 
granted*  . 

£rror  from  I^atte  county;  Post,  Judge. 

/.  Jf.  Maqfitfiand,  for  plaintiff.  McAIligter  Snt.,  pro  w. 
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Bbbbk,  J.  Defendants  In  error  filed  their  petition  in  the  district  court.  In 
which  they  allege  that  in  1883  one  F.  J.  Schwartz  was  employed  by  plaintifla 
la  error  as  traveling  salesman,  for  the  purpose  of  selling  sewing-machinea* 
and  that  during  the  year  be  sold  a  huge  number  of  such  machines,  so  that  1^ 
the  first  day  of  November  of  that  year  plaintiff  in  error  was  indebted  to  him 
In  the  sum  ci  $499.  The  assignment  oi  the  claim  to  defendants  in  error  it 
alleged  in  the  usual  form,  and  judgment  is  demanded-  To  this  petition 
plaintifC  in  error  filed  a  demurrer,  which  was  overruled,  whwenpon  an  an- 
swer to  the  merits  was  filed.  It  is  alleged  here  that  the  district  court  erred 
in  overruling  the  demurrer;  but  this  question  cannot  be  noticed,  as  the  filing 
of  the  answer  waived  any  exceptions  to  this  ruling.  Farrar  v.  TtipUtt,  7 
Neb.  287. 

It  is  contended  that  the  court  erred  in  overmllng  plaintiff's  ttcceptioDs  to 
the  depositum  of  the  witness  Schwartz.  This  deposition  was  taken  at  Hie  ofilce 
of  and  before  P.  L.  FdUock,  a  notary  public,  In  the  dty  ot  Denver,  Colorado. 
These  exceptions  were  based  on  the  alleged  fact  that  the  notary  was  interested 
In  the  suit,  and  that  this  Interest  was  in  behalf  of  defendants  in  error,  and 
tliat  be  was  attorney  for  defmdants  In  error;  and  for  the  fiutber  reason  that 
he  was  in  the  employ  of  Sampson  Sb  Mllld4  the  attomeyB  who  represented 
defendants  in  error,  in  taking  the  d^Knitlon.  Attached  to  ttiis  nuAion,  and 
made  a  part  of  the  record,  is  the  affidavit  of  Schwutz,  to  the  effect  that  prior  to 
the  tsklng  of  the  deposition  the  notaiy  saw  the  wihiMS  In  the  interest  of  de- 
fendants in  error,  and  talked  over  the  material  facto  as  to  what  he  would  tes- 
tify to,  and  thai  the  notaiy  was  ui  attorney  at  law,  and  works  t<a  and  haa 
twen  working  for  Sampson  ft  Hillett,  ttie  attorneys  named,  and  fortbefnrther 
reason  that  the  depositions  were  taken  at  tfadr  office.  The  substantial  facts 
stated  in  these  affidavits  an  that  the  notary  bad  his  office  in  the  same  room 
with  Sampson  ft  Millett,  and  tiiat  prior  to  the  taUng  of  the  dqmsltion  he  saw 
witness  and  liad  a  conversation  with  him  as  to  what  his  testimony  wouM  be. 
Whether  he  sought  to  influence  that  testimony  in  any  degree  is  not  shown. 
It  is  true,  it  ia  said  that  he  saw  the  witness  "in  the  interest"  ci  tfae  defend- 
ants in  error;  but  this  aa  a  statement  of  fact  Is  Insufficient.  If  anything  im- 
proper was  said  to  the  witness,  it  should  have  been  stated  In  the  atHdavit,  in- 
stead of  the  mere  conclusion.  As  there  is  no  proof  of  any  prejudice  to  the 
plaintiff  in  error,  the  ruling  of  the  district  court  was  correct.  The  practice 
of  taki  ng  depositions  in  the  office  of  an  attorney  in  the  cause  wherein  the  dep- 
osition is  taken  should  not  be  encouraged;  yet  we  know  of  no  law  by  which 
it  Is  prohibited. 

It  is  next  insisted  that  the  court  erred  in  admitting  in  evidence  parts  of  cer- 
tain documents  which  it  appears  were  introduced  by  defendants  in  error. 
These  objections  cannot  be  considered,  for  two  reasons:  First,  there  was  no 
exception  taken  to  the  ruling  of  tlie  court;  second,  the  entire  documents  were 
afterwards  introduced  by  plaintiffs  in  error  and  admitted.  Assuming  that 
there  may  have  been  error  in  the  first  ruling,  it  was  effectually  cured  by  the 
subsequent  action  of  plaintiff  in  error.  During  the  trial,  plaintiff  in  errt^ 
sought  to  introduce  in  evidence  a  contract  entered  into  between  it  and  one 
Shoff,  its  agent,  and,  presumably,  the  pei-son  by  whom  Schwartz  was  employed. 
Tfae  contract  was  identified  by  Shoff  as  being  aduplicate  copy,  and  was  offered 
In  evidence.  Defendants  in  error  cross-examined  liim  as  to  the  genuineness 
of  this  instrument.  He  then  testified  that  the  instrument  was  not  a  dupli. 
cate,  but  was  a  copy  of  the  contract,  instead  of  the  original.  He  at  first  tes- 
tiSed  that  the  signature  was  bis  own  handwriting,  but  finally  said  that  it  was 
not.  The  copy  was  offered  in  evidence  and  excluded.  Plaintiff  in  error  thpn 
filed  a  motion  for  a  continuance,  supported  by  affidavits,  by  whl(:li  be  sought 
to  continue  the  cause  on  the  ground  of  surprise,  which  ordinary  prudence 
could  not  have  guarded  against.  The  motion  for  continuance  was  overruled, 
and  the  trial  proceeded.  The  affidavit  In  support  of  the  motion  was  to  the  ef- 
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feet  that  It  was  neoessaiy  to  show  tiiat  Sboff  was  a  special  agent  of  plaintifE  In 
«rror»  not  baVing  general  authority,  and  that  it  "was  material  to  show  wliat  an- 
Uiority  Sbolt  had  to  empii^  Schwartz  aa  the  agent  of  plaintiff  in  enw.  Prior 
to  the  time  of  trial  he  delivered  the  instnunent  to  the  attorney  f «*  lAal  nWt  in 
error,  believing  it  to  he  R  dnpUcato  at  the  originalcontraot.  It  was  songbk  t» 
continue  the  cause  until  the  original  or  duplicate  could  be  (vocaied.  In  tbis 
ruling  of  the  court  we  see  no  error.  There  is  no  good  reason  assigned  why 
Slioff  might  not  have  procured  the  original,  instead  of  the  copy.  Aeither  is 
it  shown  where  the  original  was  at  the  time  of  trial,  nor  that  it  could  be  ob- 
tained, should  the  continuance  be  granted.  While  it  is  said  In  the  affidavit 
that  the  att<»iiey  for  plainUff  in  error  used  every  diligence  to  get  the  orig^nak 
contzact,  yet  there  is  no  showing  aa  to  what  this  diligence  eonslsted  (tf ,  mt 
what  efforts  ware  made.  Tlie  nution  for  a  continuance  is  directed  to  th» 
sound  discretltm  of  the  court,  and  its  rulings  will  nut  be  reversed,  except  tor- 
an  abuse  of  snch  discretion.  There  is  nottiing  in  the  record  to  show  snolk 
abuse.  .rama«onv.Jh»tfor,lKeb.ll9;  BUHnffS  Y.3feCop,5Neh.l90;Joh7^ 
Km  T.  DintmoTt,  11  Neb.  894,  9  N.  W.  Rep.  558;  WilUamn  v.  StaU,  6  NeU. 
337;  InglM  v.  Ab&tot,  14  Neb.  273, 15  N.  W.  Bep.  351.  We  cannot,  then^. 
fore,  see  that  the  court  erred  In  its  rulings.  Objections  are  made  to  mHtters- 
occurring  upon  the  trial  under  the  supervision  of  the  (»urt,  but  as  it  ia  mot. 
perceived  that  anything  was  done  to  the  prejudice  of  plaintiff  in  error,  ttiey- 
need  not  be  noticed,  as  error  can  never  be  preanmed,  but  must  appear  ot 
record. 

No  error  affirmatively  appearing  upon  the  record  ot  the  case,  the  judgment 
of  the  district  court  is  affirmed. 
(The  other  Judges  concur.) 


Omaha  ft  B.  Y.  R.  Co. «.  Standem. 

(fiHprenu  Cburt     SAmOn.   Kovember  10, 1887.) 

1.  PLunnro — AcnOK  roa  KBauasitoB— PKrmoR— Codk  BuLn. 

Where  an  action  is  brougitt  to  recover  damafres  for  the  n^ligent  eonstmctton  of 
a  railwaj  bridge  acrosa  the  Platte  river,  whemby  it  became  an  uDlawfal  obatruction 
Uiereio,  ht\d,  aoder  the  liboitt  rules  of  construction  of  the  Code,  that  the  petition 
allied  sufficient  to  authorize  a  recovery. 

1,  KAII.BDAD  CoMPAIttn— DbTKCTITK  CotfSIBDCTIOH  OF  BbIDGB— "  DaMAQO." 

The  insertion  of  tlie  words  "or  damaged"  in  section  21,  art.  1,  of  the  coostitatloiL 
of  1875,  was  intended  to  give  a  right  of  recovery  which  did  not  previooaly  exist,  anA 
waa  not  intended  to  restrict  or  limit  any  remedy  previoosiy  existing. 
3b  8ahb — Right  or  Action — Overflow  or  Laud. 

Wfaero  a  railway  bridfie  Is  so  negligently  oonstnictcd  aoroas  a  river  aa  to  form  aa 
unlawful  obstracuon,  and  booonie  a  nuisance  by  canring  an  overflov  of  fhe  river, 
no  rfjcbt  of  action  accmes  to  a  land-owner  until  oe  sustwfns  an  actaal  injoryoansed 
by  sudh  nolawfnl  obstruction— as  by  the  overflow  of  bis  lands. 
4.  Ncis&Rca— ConnHuiifa— RxooTBRT  nor  a  Bab  to  auBSEQOBRT  Acitoh. 

"Where  a  nuisance  is  a  continuing  one.  In  consequence  of  which  damages  are  sns- 
tained,  a  recovery  is  limited  to  damages  which  may  have  accrued  before  the  action 
is  brought,  and  one  action  is  not  8  bar  to  aaeoond  action  broughtfordamageathere- 
after  sustained.' 
<£^flabHf  fry  tAs  Cburt.) 

Error  from  Saunders  county;  MABsnALL  and  Post,  Judges. 

If.  R.  Kelly,  for  plaintiff.   S.  F.  Gray  and  W.  H.  Munger,  for  defendant. 

Maxwbll,  C.  J.  The  defendant  in  error  brought  an  action  against  the 
plaintiff  to  recover  damages  for  the  negligent  and  vrrongful  construction  of 
its  bridge  across  the  Platte  river,  whereby  it  is  alleged  that  in  March,  a 
gorge  was  formed  above  the  bridge*  which  threw  the  wator  of  the  Flatbi- 
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river  out  of  its  chann^  over  the  lands  of  tlie  defendant  in  error,  and  thereby 
caused  him  a  large  amount  of  damage.  The  railnnd  company  demurred  to 
the  petition  upon  the  grounds  that  the  facts  stated  theredn  were  not  suflioient 
to  constitute  a  cause  of  action.  The  demurrer  was  overruled,  and  the  com- 
pany declining  to  answer,  a  Judgment  was  rendered  against  it  for  the  sum  of 
41.000.  It  now  prosecutes  a  petition  in  error  in  tliis  court;  tlM  questioa 
being,  "Does  the  petition  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion V" 

It  is  allcfred  in  the  petition  that  "the  said  defendant  now  is,  and  everaioce 
the  year  1875  has  been,  a  corporation  duly  incorporated  and  organized  under 
and  pursuant  to  ttie  laws  of  the  state  of  Nebraska;  and  ever  since  the  year 
1877  has  been  the  owner  of  and  engaged  in  running  and  operating  a  railroad 
leading  from  Valley  Station,  In  Douglas  county,  to  Lincoln,  ttiroagh  the  coun- 
ties of  Douglas,  Saunders,  and  Lancitster  in  the  state  of  Xebraslta;  that  the 
plaintiff  now  is,  and  ever  since  the  year  1882  has  been,  the  owner  in  fee  and 
in  the  actual  possession  of  the  lands  described,  as  the  south-west  quarter  of 
section  six,  in  township  fifteen  north,  of  range  ten  east,  and  the  north-east 
quarter  of  the  south-east  quarter  and  north  half  of  the  south-east  quarter  of 
the  south-east  quarter,  and  lot  seven,  and  the  north  twenty-six  and  40-100 
acres  of  lot  nine,  of  section  one,  of  township  fifteen  north,  of  range  nine  east, 
comprising  two  hundred  and  fifty-nine  acres  in  all,  and  all  lying  and  being  on 
the  tnttom  land  of  t^e  Platte  river,  and  bordering  on  said  river  on  the  north 
bank  thereof,  in  Douglas  county,  Nebraska.  That  ever  since  the  year  1882, 
down  to  the  committing  of  the  wrongs  and  Injuries  hereinafter  complained 
<jf,  the  plaintiff  resided  on  said  lands  with  his  family,  and  erected  and  main- 
tained a  dwelling-house,  barn,  stables,  store-houses,  corrals,  feed-yarda,  field 
and  pasture  fencing  thereon,  and  cultivated  a  large  portion  of  said  land  as  a 
farm,  and  on  a  portion  forest  trees  grew  naturally,  and  on  a  portion  plaintiff 
maintained  a  meadow  tor  liay  and  pasture  for  cattle,  horses,  and  bogs,  and 
carried  on  the  business  of  raising,  feeding,  and  fattening  cattle  and  hogs,  and 
kept  many  horses  and  large  quantities  of  hay  and  grain  on  said  lands ;  tliat 
plaintiff's  immediate  grantor  of  suid  lands,  one  Everett  Q.  Bailou,  had  for  not 
leas  than  ten  years,  immediately  preceding  his  sale  and  conveyance  to  plain- 
tiff of  the  same,  owned  and  been  in  actual  possession  of  and  resided  on  said 
land,  and  cultivated,  used,  and  maintained  the  business  thereon,  tlie  same  as 
the  plaintiff  after  his  ownership  and  occupation  thereof,  as  aforesaid;  that 
the  plaintiff's  said  lands,  ever  since  the  year  1872,  and  as  in  Its  natural  state 
and  condition,  were  and  have  been  lower  than  the  banks  of  said  Ftatte  river, 
and  as  well  as  all  the  lands  roundabout  the  plaintiff^s  said  land,  for  many 
miles,  were  and  liave  been  ever  since  the  year  1872,  and  as  in  its  natural  state, 
lower  than  the  banks  of  said  river;  and  plaintiff's  said  lands,  as  well  as  the 
said  lands  roundabout,  ever  since  the  year  1872,  and  as  in  it^  natural  state, 
were  and  have  been  liable  to  be  overflowed  by  any  obstruction  of  the  natural 
flow  of  said  river;  that  the  defendants,  well  knowing  all  of  the  foregoing 
facts,  and  of  the  said  conditions  of  said  lands,  and  of  the  occupation,  improve- 
ments, and  business  thereon,  maintained  as  aforesaid  and  against  and  con- 
trary to  notice  and  warning,  did,  negligently,  unlawfully,  and  wrongfully,  in 
the  montli  of  November,  1876,  commence,  and  by  the  month  of  July,  1877, 
complete  and  construct  and  erect,  a  railroad  bridge  on  its  said  line  of  railroad, 
between  the  counties  of  Douglas  and  Saunders  in  Nebraska,  over  and  across 
the  said  Platte  river,  for  its  exclusive  use,  at  a  point  about  one-quarter  of  a 
mile  above  the  plaintiff's  ssiid  lands,  in  a  westerly  direction  therefrom,  the 
said  bridge  being  so  erected  and  constructed  as  to  create  an  unlawful  ob- 
struction in  said  river,  and  to  prevent  the  naturalflowof  ice  and  water  therein, 
and  to  cause  the  natural  flow  of  ice  and  water  in  the  spring  of  the  year  to 
gorge,  buck  up,  and  overflow  tlie  t>anks  of  said  river,  and  thereby  greatly  in- 
jure and  damage  adjoining  lands  and  property,  and  especially  the  said  lands 
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of  tbe  plaintiff  as  aforesaid,  aud  tlie  propertj  thereon  and  tlie  business  thereon 
maintadned  as  aforesaid ;  tliat  by  reHsoa  of  the  said  bridge  and  as  well  the  ajH 
proacbes  thereto,  being  so  negligently,  wrungf iillj*  unlawfully,  and  improp- 
erly constructed  and  erected  by  said  defendant  aa  aforesaid,  the  said  bridge 
und  its  approaches,  on  or  about  the  twenty-seventh  day  of  February,  IdBti, 
did  so  obstruct  the  natural  flow  of  ice  and  water  in  said  Platte  river  as  to 
threaten  an  ice-gorge  and  blockade  at  such  point,  and  thereby  cause  tbe  ice 
and  water  in  said  river  to  break  over  tbe  north  bank  thereof,  and  to  flow  over 
the  adjoining  lands,  and  especiaUy  of  the  plaintiff's  said  lands  to  tbe  immediate 
injury  thereof,  and  to  the  injury  and  destruction  of  tbe  plaintiff's  said  prop- 
erty and  business  thereon,  all  of  which  facts  defendant  well  knew  at  the  time 
of  such  threatened  and  impending  overflow  and  damage;  that,  notwithstand- 
ing such  knowledge,  and  although  notified  ot  the  then  condition  of  said  river, 
and  of  the  obstruction  and  threatened  overflow  as  aforesaid,  and  warned  then 
of  tbe  probable  consequences  of  permitting  such  obstruction  to  remain,  and 
then  it  being  practicable  for  the  defendant  to  have  removed  said  obstruction, 
and  thereby  to  have  prevented  the  gorge  and  overflow  and  damage  to  plain- 
tiff that  followed,  with  little  expease,  within  not  exceeding  one  day's  time, 
and  before  any  considerable  overflow  was  caused,  or  any  considerable  damatge 
was  done,  with  but  slight  injury  to  said  bridge,  yet  the  defendant  neglected 
and  refused  lo  remove  said  obstruction,  or  to  make  a  sufficient  opening  in 
said  bridge  to  allow  the  ice  imd  water  of  said  river  to  flow  in  the  natural 
channel  thereof;  that  as  the  direct,  natural,  and  probable  result  of  permitting 
said  bridge  and  approaches  to  remain  as  an  obstruction  in  said  river  as  afore- 
said, a  large  ice-gorge,  at  said  last-mentioned  date,  commenced  to  form  at 
said  bridge  and  approaches,  and  so  did  form  and  continue  for  twenty-four 
days,  of  sufficient  heiglit  and  strength  to  completely  turn  the  entire  flow  of 
ice  and  water  running  in  said  river,  against,  over,  and  through  the  said  nortli 
bank  of  said  river,  at  and  alKive  said  bridge,  and  above  the  plaintiff's  said 
lands,  and  to  cause  the  said  ice  and  water  of  said  river  to  rush  and  flow  witli 
great  force,  depth,  and  violence  over  the  plaintiff's  said  land,  and  over  tlie 
suiTounding  lands,  for  many  miles  in  extent,  and  so  continue  for  twenty-four 
days,  and  until  the  pressure  of  ice  iiud  water  against  said  bridge  broke  through 
and  carried  away  a  portion  of  the  same,  when  said  ice  and  water  immediately 
receded  and  flowed  down  the  natural  channel  of  said  river;  tliat  by  reason  of 
said  ice  and  water  being  forced  over  and  through  said  north  bank  asaforesaid. 
and  the  ice  and  water  witli  great  force,  depth,  and  violence  rusliing  and  flow- 
ing over  the  plaintiff's  said  lands  as  aforesaid,  and  over  tbe  surrounding  lands 
as  aforesaid,  the  plaintiff's  said  lands,  and  ttie  lands  surrounding  the  same  for 
many  miles  in  extent,  were  inundated  and  overflowed  for  the  space  of  twen- 
ty-four days,  and  thereby  and  in  consequence  of  said  ice-gorge  and  obstruc- 
tion and  wrongful  and  unlawful  and  improper  ei-ection  and  construction  of 
said  bridge  and  approaches,  tbe  plaintiff  was  greatly  injured  and  damaged  in 
this,  to-wit:  liis  said  cultivated  farm  land  of  125  acres  was  stripped  of  its 
soil  over  its  entire  extent,  and  the  same  was  gullied  out  in  places,  and  ridges 
of  sand  formed  in  places  thereon,  and  large  deposits  of  sand  spread  over  the 
wiiole  of  it.  80  as  that  the  said  125  acres,  which  was  good  farming  land  at  tlie 
time  of  said  overflow,  was  by  said  overflow  greatly  injured  and  rendered  un- 
productive to  the  plaintiff's  damage  in  this  behalf  in  the  sum  of  $625;  liis 
said  meadow  and  pasture  land  of  134  acres  was  stripped  of  its  soil  over  its  en- 
tire extent,  its  grass  killed  out,  its  surface  gullied  out  and  ridged,  and  the 
whole  covered  with  a  deep  deposit  of  sand,  and  the  natural  forest  trees,  grow- 
ing on  a  portion  of  said  pasture  land,  were  broken  down,  rooted  up,  »nd  de- 
sti-oyed,  to  tbe  plaintiff's  damage  in  this  behalf  of  $767.50;  his  fencing  on  said 
land  to  the  extent  of  480  rods  of  fencing  was  broken  down  and  washed  away 
and  destroyed  to  his  damage  in  this  beludf  $720;  his  corn  in  Qeld  on  ills  said 
lands  to  tbe  amount  of         bushels  was  washed  away  and  destroyed  to  his 
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damage  in  this  behalf  of  9200;  hia  hogs  to  the  number  of  20.  his  cattle  tu  the 
number  of  18.  nnd  his  horses  to  the  number  of  7,  were  forced  from  their  stalUf* 
feed-yards,  and  siielters,  and  exposed  to  cold  storms,  and  to  stand  In  Bnow» 
ice,  and  water  for  twenty-four  days,  without  regular  feed  and  care,  and 
gieatly  reduced  in  flesh  and  condition,  and  injured  to  piaintitTs  dam^  lik 
this  twhalf  #400 ;  his  tiay  on  said  lands  to  the  amount  of  ten  tons  was  wet  and 
destroyed  to  tiis  damage  in  this  behalf  $30;  bis  labor  and  expense*  In  endeav- 
oring to  save  and  care  for  said  animals  and  preserve  his  said  property  from 
the  consequences  of  said  overflow,  amounted  to  not  less  than  4100;  to  his  dam- 
age in  this  behalf  SlOO;  and  the  plaintifl,  in  oonsequenoe  of  said  overflow, 
was  otherwise  put  to  great  expense,  trouble.  Inconvenience,  and  hardship, 
and  that  the  plaintiff's  entire  losses  and  damitges  in  thepremises  are  i:&J&42M). 
Wherefore  the  plaintiff  prays  judgment  against  the  denodant  for  the  soaa  of 
•2,842.50  damages  and  costs." 

Tlie  plaintiff  in  error  contends  that  there  Is  no  sufficient  allegation  thattbe 
bridge  was  negligently  constructed,  and  that  It  forms  an  unlawful  obstruc- 
tion in  the  Hatte  river.  The  allegations  in  the  petition  as  to  the  negligent 
oonstruction  of  the  bridge,  and  that  it  forms  an  unlawful  obstruction  in  tbe 
river,  are  not  as  deflnite  as  they  might  be  made;  but  under  the  liberal  rules 
of  oonstruction  of  the  Code  they  will  be  held  sufficient  to  justify  a  recovery*. 
The  plaintiff  in  error  contends  that  tbe  insertion  of  tbe  words  "or  damaged" 
in  section  21,  art.  1,  of  the  constitution  of  1875,  restrict  the  right  of  recovery 
to  such  damages  as  may  have  been  reasonably  anticipated  at  the  time  the 
structure  was  erected.  The  rule  contended  for  was  not  taken  into  consider- 
ation by  the  constitutional  convention  in  amending  the  section  named.  It  is 
a  matter  of  regret  that  the  proceedings  of  the  constitutional  convention  were 
not  published,  but  it  is  a  matter  of  unwritten  public  history  of  this  state  tliat 
the  section  above  quoted  was  reported  by  the  committee  liaving  it  in  ctiarge, 
without  the  words  "or  damaged"  inserted  therein.  And  the  words  "ordiui- 
i^ed"  were  inserted  in  open  convention,  ou  motion  of  a  member,  to  cover  h 
class  of  cases,  not  embraced  in  the  former  section,  as  where  no  property  of 
the  party  injured  had  been  taken.  It  was  intended  tu  furnish  an  additional 
remedy,  not  to  curtail  or  restrict  any  right  which  previously  existed,  and  the 
language  will  not  warrant  the  narrow  construction  contended  for. 

This  action  is  brought  to  recover  damages  for  a  bridge,  alleged  to  have  been 
negligently  and  unlawfully  constructed  by  the  plaintiff  in  error  across  the 
Platte  river,  so  as  to  form  an  unlawful  obstruction  and  create  a  nuisance.  In 
such  case  there  could  l>e  no  recovery  until  actual  damages  had  been  sustained. 
Thus,  suppose  Uie  owner  of  the  land  at  the  time  the  bridge  was  built  had 
brought  an  action,  could  he  have  recovered  for  anticipated  overflow?  We 
think  not.  There  must  be  actual  injuries  resultmg  from  the  unlawful  ob- 
struction to  Justify  a  recovery.  Miller  v.  Hailtoay  Co.,  16  N.  W.  Eep.  567; 
Drake  v.  Railroad  Co.,  19*N.  W.  Rep.  215;  Cain  v.  RaUroad  Co.,  8  N.  W. 
Rep.  737.  But  it  is  contended  that  the  plaintiff  below  being  the  grantee  of 
Ballou,  who  owned  the  land  when  the  bridge  in  question  was  constructed,  the 
present  owner  cannot  therefore  recover.  This  position,  however,  is  unten- 
able. If  the  bridge  in  question  is  a  nuisance,  and  an  unlawful  obstruction  in 
the  river,  then  every  continuance  of  said  nuisance  is  a  new  nuisance  for  which, 
when  damages  have  been  sustained,  an  action  may  be  maintained,  the  recov- 
ery being  limited  to  such  damages  as  have  accrued  before  the  action  was- 
brouglit.  Seatotck  v.  Combdon,  Moore,  353,  1  Gro.  £liz.  402,  and  Fenntd- 
dock'K  Case.  5  Co.  Rep.  205;  3  Bl.  Comm. 220;  RoneweU  v. Prior,  2Salb.460; 
Fiiy  V.  Prentiae,  1  C.  B.  828;  Bowyer  v.  Cook,  4  C.  B.  236;  Holmes  v.  Wil- 
son, 10  AdoL  ft  £.  503;  Thompson  v.  Gibion,  7  Mees.  &>  W.  456;  McConn^ 
V.  Kihhe,  29  XIL  483,  33  III.  175;  Staple  v.  Spring,  10  Mass.  72;  Hodges  v. 
Hodges,  5  Mete.  205;  Baldwin  v.  Calkins,  10  Wend.  167;  Beidelman  v.  toulk^ 
5  Watts,  308;  .Blunt  v.  MeOwmich,  8  Denio,  288;  Cumberland,  eta:,  Cwrp.  r. 


Digilized  by  Google 


OKAHA  *  B.  V.  B.  00.  V.  BTAMDBM. 


187 


Hitehinfft,  65  lie.  140;  Thajfer  t.  Brook$,  17  Ohio,  489;  Baaah  t.  Grain,  2 
K.  Y.  86;  1  Sotta.  Dam.  202;  Gould,  Waters,  8  887.  It  la  aald,  howerer,  that 
one  zeeovai7  will  bar  a  future  action.  TbiSi  in  018117  casest  no  doubt  la  true, 
and  if  a  railroad  had  been  oonatrueted  along  a  stieet,  in  front  of  the  plaintUTs 
pn^ertjt  wherabjr  he  sustained  daniHges,  ime  reooreiy  would  bar  a  future  ac- 
tlon  for  the  same  Injury.  But  where  damages  result  from  a  continuing  nui- 
•anoe,  a  diffwent  rule  applies,  and  a  recovery  may  be  had  for  each  injury  as  it 
occurs. 

Tiiere  was  no  error,  therefore,  in  ovezruling  the  demurrer,  and  the  J  udgmmt 
of  the  court  below  is  afflmied.  Judgment  accordingly. 

Bebbe,  J.,  concurs. 

Cobb,  J.,  (dUmttini/.)  I  cannot  concur  In  the  condurion  of  the  majority 
of  the  court,  or  the  reasoning  of  the  chief  Justice,  by  which  it  is  readied.  Tiie 
case  «f  Railroad  Co.  v.  Brown,  14  Neb.  170,  15  W.  Rep.  821,  was  an  ae- 
tton  for  damages  allied  to  have  been  caused  by  the  same  bridge  Involved  in 
the  case  at  bar,  in  the  spring  of  1881.  In  that  case  tlie  trial  court  instructed 
the  Jury  "that  notwithstanding  the  fact  that  the  railroad  company,  when  it 
eoDstmcted  its  bridge,  did  so  in  a  prudent  manner,  according  to  the  best  in- 
formation It  could  obtain  at  the  time  of  its  construction ,  yet.  if  it  subsequently 
^^leared  that  Its  construction  whs  such  that  diunage  would  result  from  the 
gorging  of  ice  against  the  bridge,  and  that  damage  did  result  to  the  plaintiff 
and  otiier  property  holders  in  the  vidnity  of  tlie  bridge,  by  reason  of  the  over* 
dow  of  Ice  and  water  in  consequence  of  said  gorge,  and  the  defendant  had  time 
and  opportunity  and  means,  by  a  reasonable  effort  on  its  part  in  that  behalf, 
to  avokl  or  prevent  such  damage,  it  was  its  duty  so  to  do,  and  it  was  required 
to  use  all  such  reasonable  efforts  to  avert  such  damages,  and  if  it  failed  so  to 
do,  it  is  liable  to  plaintiff  for  the  damages  sustained  by  him,  as  resulted  di- 
rectly from  such  failure."  This  court  held  the  above  instruction  to  be  erro* 
neons,  and  for  that  reason  reversed  the  Judgment  of  the  district  court. 

As  I  understand  the  petition  in  the  case  at  bar,  the  grawmen  of  the  charge 
against  the  railroad  company  Is  not  the  unskillful  or  negligent  manner  in 
which  it  built  the  bridge,  but  its  negligence  in  failing  to  remove  it,  or  change 
its  construction  when  the  Ice-gorge  was  threatened,  and  it  was  uotiHed  thereof. 
If  1  am  correct  in  this,  and  the  instruction  in  the  case  above  cited  whs  wrong, 
and  this  court  Justified  in  so  holding,  then  the  petition  in  the  case  at  bar  faUa 
to  state  a  cause  of  action.  But  if  it  was  the  object  of  the  pleader  to  attack 
the  original  construction  of  the  bridge,  I  do  not  think  the  petition  sufficiently 
intdlli^ble  as  to  whether  it  seeks  to  chaise  the  railroad  company  with  negli- 
gMiee  in  building  a  bridge  at  the  point  where  tbey  did,  w  in  building  the 
kind  of  a  bridge  which  they  did. 

The  majority  of  the  court,  I  think,  understand  the  petition  to  charge  the 
railroad  compwiy  with  keeping  and  maintaining  a  nuisance,  in  the  bridge  in 
question.  Of  course  no  one  will  contend  that  a  railroad  bridge  across  the 
Flatte  river,  at  or  near  the  site  of  this  one,  is  a  nuisance  per  te,  or  that  it  is 
not  a  great  public  necessity.  Accordingly  I  think  that,  if  it  was  the  object  of 
the  pleader  to  charge  the  railroad  company  with  the  erection  of  a  bridge  in  such 
a  negligent  and  faulty  manner  as  to  be  a  nuisance,  the  petition  should  state 
by  what  fault  of  construction,  which  In  the  nature  of  things  could  have  been 
avoided,  the  bridge  became  a  nuisance. 

Uy  own  view  is  that  if.  in  planning  and  constructing  the  said  bridge,  the 
railroad  company  brought  to  its  execution  the  engi  neering  knowledge  and  skill 
ordinarily  practiced  in  small  works,  and  such  knowledge  and  skill  were  prac- 
tically appUed  to  the  building  of  said  bridge,  if  the  property  of  any  person  was 
damaged  or  became  liable  to  damage,  so  tliat  its  value  was  depreciated  by  rea- 
■on  of  tbe  oreetton  of  such  bridge,  the  case  comes  within  the  provision  of  the 
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conatrnotion  referred  to  iil  the  opinion  of  Uie  diiet  josttoe,  that  sush  danui^B 
should  be  compensated  once  for  all,  and  that  such  bridge  is  not  a  ntiisance. 
And  I  think  that  the  buiden  of  pleading,  at  least,  was  upon  the  pbdntilE  be- 
low, to  show  that  the  said  bridge  did  not  come  within  the  abore  terms. 

NOTE. 

NuuAKoi— Fbbmabbiit  OB  CoRTiKoiKa — Action  iob.  Bvarr  oonUnofttlon  of  a  nni- 
SBDce  is  in  law  a  new  nuisance.  Ramsdalev.  Foota,  (Wiaj  13  N.  W.Rei>.  657;  and  only 
auch  dsniaKca  are  recoverable  in  an  action  for  a  continuiug  nuisance  bb  accrued  prior 
to  the  comnienoement  of  suit.  Stadler  v.  Qrleben,  (Wis.)  21  N.  W.  Sep.  629;  Carl  v. 
Bailroad  Co.,  (Wis.)  1  N.  W.  Rep.  299.  For  subeeqnent  damages  a  new  action  mar  be 
brou^lit.  Fell  Bennett,  (Pa.)  5  Atl.  Rep.  17 ;  C^n  t.  Railroad  Co.,  (Iowa,)  3  S.  W. 
Rep.  736;  Hazeltine  T.  Case,  (Wis.)  1  N.  W.  Rep.  66.  Where  a  railroad  conipsny builds 
its  track  upon  a  highwav,  without  first  granting  compensation  to  the  abutting  owners, 
in  the  manner  prescribed  by  law,  or  obtaining  the  privateproperty  in  theatreet,  the  rail- 
road becomes  a  eontlnuins  Buiranoe  as  to  such  owners,  Uline  v.  Railroad  Co.,  (N.  Y.) 
4  N.  E.  Rep.  686 ;  Carl  t.  Railroad  Co..  (Wis.)  1  N.  W.  Rep.  S»;  and  where  a  aide  track 
was  built  on  a  public  highway  in  violation  of  a  city  oratoance,  held,  that  the  injury 
and  annoyance  resolting  from  the  operation  of  the  road  in  running  car>  over  It  and 
allowing  them  to  stand  In  front  of  plaintiff's  dwelling,  constituted  a  nuisance  for  which 
sncoesslve  actions  ouuld  be  maintained  so  long  as  it  continued.  Caiu  t.  Bailroad  Co., 
(Iowa,)  3  N.  W.  Rep.  736.  But  vbere  a  nnlaanoa  la  of  a  permanent  cSiaraoter,  so  that 
it  will  continue  witliout  change,  unless  some  faiimau  agency  Interpoaea,  and  its  oontln> 
nance  will  necessarily  resuU  in  injury,  butone action  can  be  maintained,  and  the  recov- 
ery allowed  Is  for  all  damages,  past  and  prospective.  Stodghill  v.  Railroad  <^.,  (Iowa,) 
«  N.  W.  Rep.  495:  Bicer  r.  Hydranllo  Power  Co.,  (Iowa.)  30  N.  W.  Rep.  L72;  Baldwin 
V.  Oas-Light  Co.,  (Iowa,)  10  n.  W.  Rep.  817.  A  nalaanoe  committed  in  the  operaMon  of 
a  raiiroac^  and  oouduting  in  the  throwing  of  smoke,  elnden,  and  ashes  npon  the  prem- 
ises  of  a  property  owner,  is  held  to  be  of  a  permanent  character,  for  whiofa  only  ona 
recovery  can  be  tiad,  and  the  right  of  action  for  such  nuisance  accrues  upon  the  oon- 
struotionol  the  road.  Bailroad  Co.  v.MeAuley,  (111.)  U  IT.E.  Rep.  67:  BiOlrosdCo.  r. 
Loeb,  <liL)  8  N.  E.  Rep.  460. 


Omaha  &  R.  V.  K-  Co.  v.  Bbowh. 

(Supreme  Oourt  qf  Ntbnuka.    November  10,  1887.) 

JCrror  itom  dlitrict  court,  SanDdos  counbr ;  MabshaUi  and  Pon,  Judges. 
W.  B.  A^,  for  plalntlft  S.  f.  Qruy  and  W.  H.  Mtrngmr,  (or  dafendant. 

Haxwbil,  0.  J.  The  qneaUona  involved  In  Ihla  case  are  the  same  as  those  In  Rail- 
road Co.  V.  SUindm,  ante,  183,  (just  decided:)  and  tha  iam«  Judgment  will  be  entered. 
The  judgment  of  the  district  court  is  affirmed. 

Rbbe,  J.,  concurs.   Cobb,  J.,  dissents. 


Hamitohd  v.  Jswett  and  others. 

(Supre^ie  Qnirt  of  Nebratia.    November  10,  1887.) 

1.  Etidbrcb— SnPFicirNcY. 

The  evidence  examined,  and  held  not  sntBciant  to  sustain  the  verdict  of  Ihe  trial 
jury.  ^ 

2.  Sams— Vbbdict  UnsoppoBran. 

When  issue  is  presented  by  the  pleadings,  the  verdict  of  a  Jury  thereon  oaonot  be 
sustained  unless  supported  by  some  evidence. 
(Syl'abw  bif  (he  Court.) 

Error  from  district  conrt,  Glay  eounfy;  Morris,  Judge. 
DUworth  A  Smith  and  W.  P.  ahoek^,  for  pliUntlff.   Leslie  &.  ffurd,  for 
defendant. 

Ri^KSE,  J.  This  action  was  commenced  before  a  Justice  of  the  peace  of 
Clay  county.  Such  proceedings  were  had  as  resulted  in  a  removal  of  tbecause 
to  the  district  court,  where  new  pleadings  were  filed,  and  a  trial  had,  result- 
ing in  a  Judgment  in  favor  of  defendant  in  error,  and  against  plabitflf  la. 
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mor.  The  alli^gatfoiu  in  fhe  petlttou  are  that  plaintiff  in  enor  was  a  local 
dealer  tn  storea  and  hardware  in  ttie  town  of  Hanrardt  and  was  agent  of 
defendant  in  enror  for  the  sale  of  tb^  atovee.  That  tbrougfa  plaintiff  in 
ertar,  m  aueh  agei^,  defendant  In  error  e<^  a  stove  to  one  Goehring  for 
the  aam  of  $70;  that  the  aam  ot  950  of  the  pnrcbaae  price  of  the  stove  had 
been  paid  to  the  pliUntiff  in  orror*  but  that  he  liad  failed  to  pay  the  same 
over  to  defendants  in  error,  fund  that  of  the  amuunt  thus  collected  there 
wen  $5448  doe  to  defendants  in  error.  Plaintiff  in  error,  by  his  answer  sub- 
stantially  admits  the  sale  of  the  stove  through  him  as  agmt,  bat  alleges  that 
the  same  was  paid  for  to  him  by  Goehring,  and  that  on  the  thirteenth  ot 
October^  187&  be  paid  to  defendants  in  error  the  whole  amount  due  and 
owing  to  them  growing  out  of  such  sale.   The  reply  was  a  general  denial. 

The  only  question  involved  In  the  case  is  one  of  payment;  for  plaintiff  in 
errorand  Goehring,  in  their  testimony,  both  state  unequivocally  that  the  stove 
was  purchased  through  plaintiff  in  error  as  allq^,  and  paid  for  by  Goehring. 
We  liave  examined  the  record  and  Uie  testimony  carefully,  and  are  forced  to 
the  ooDcIusion  that  the  verdict  is  contrary,  not  only  to  ttie  weight  ot  evi- 
denoe,  but  to  the  whole  thereof. 

W.  B.  Webstw,  the  traveling  agent  of  defendants  in  errra*,  by  whom  the 
stove  was  sold,  testiQed  to  its  sale  and  shipment,  and  states  uneqnivocally  that 
he  has  no  knowledge  as  to  whether  tbe  debt  bad  been  paid  or  not;  that  he  la 
not  tbe  book-keeper  at  defendants  in  error,  nor  is  he  the  cashier,  and  does  not 
have  access  to  tlw  books  of  the  defendants  in  error,  aud  only  depended  upon  the 
statements  given  him  by  them  for  coDectioii.  When  asked  If  the  debt  bad 
ever  been  paid,  his  answer  was:  "It  has  not,  to  my  knowledge;  of  course,  I 
have  not  full  knowledge  of  these  things.  *'  It  will  not  serve  any  good  purpose 
to  give  a  critical  examination  of  his  testimony;  it  is  fair  to  e&j  t^t, through- 
out the  whole  of  his  examination,  tliere  is  no  proof  whatever  that  the  debt 
has  not  been  paid. 

It  is  quite  prolHible  that,  by  tbe  issues,  tbe  burden  of  proof  did  not  rest 
upon  the  defendants  in  error  to  eatablisli  the  negative  of  this  proposition  by 
a  preponderance  of  testimony;  but  it  appears  that  they  assumed  this  responsi- 
bility upon  the  trial  of  this  question.  The  question  does  not  enter  into  the 
case,  for  the  reason  that  plaintiff  in  error,  upon  the  witness  stand,  teatifled  posi- 
tively and  unequivocally  that  he  had  paid  the  debt  by  a  draft  sent  to  defendants 
in  enor  at  their  place  of  business  in  Chicago,  lUiDois.  He  testlfles  with  Goeh- 
ring as  to  tbe  time  of  the  payment  of  the  money  to  him  by  Goehring,  and  that 
inmiediately  thereafter,  or,  at  any  rate,  within  a  short  time,  he  forwarded  to 
defendants  in  error  a  draft  for  the  fuU  amount  due  upon  the  stove. 

We  here  quote  a  part  of  his  testimony:  "Qti&ftion.  You  may  state  to 
tt»  jury  whether  or  not  you  have  paid  the  plaintiffs  in  error  for  that  stove. 
Annoer.  Yes,  sir;  I  paid  them  for  it,  and  got  their  receipt.  Q.  Have  you 
tbe  receipt  for  that  with  you  now?  A.  No,  sir;  I  got  it  burned  up  when  I 
burned  out.  There  were  several  of  these  after  I  lost  the  receipt.  I  sent  to 
Ublc^o  to  get  a  statement  from  the  house.  Look  at  that  paper,  [referring 
to  papoi  marked  Exhibit  A.]  and  state  whether  or  not  this  is  the  return. 
A.  Yee,  sir;  that  is  it.  The  stove  is  charged  $50.  four  months'  time.  On 
October  31,  1878,  I  have  credit  for  950.  Q.  That  is  the  credit  it  speaks 
Hbout  for  tbe  stove?  A.  Yee  sir;  that  is  it."  He  also  testifies  that  the  $50 
payment  made  to  him  was  paid  directly  upon  this  purchase.  In  tils  cross- 
examination  he  is  asked  the  question:  *'Qaestion.  You  sent  the  house  $50 
on  this  stove?  Answer.  Yes,  sir.  Q.  And  Jake  [meaning  Goehring]  paid 
you  $50?   A.  Yes,  sir;  and  I  sent  them  a  draft  for  $50." 

There  is  no  conflict  of  testimony  upon  tliis  subject.  Webster  was  again 
called  to  the  stand,  and  did  not  contradict  any  of  this  testimony;  in  fuct,  it 
was  wholly  and  entirely  uncontradicted.  The  statement  referred  to  aa  hav- 
ing been  sent  to  plainUff  in  emnr  by  deCeaidanta  in  error  ahowa  the  charge 
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for  the  store  to  have  been  made  on  the  twenty-fourth  day  of  July*  1878,  snd 
a  credit  of  $50  on  the  thirty-flrst  day  of  October  of  the  same  year. 

The  answer  of  plaintiff  in  error  squarely  and  fully  presented  the  issue  of 
payment.  No  preparation  seems  to  have  been  made,  by  deposition  or  other- 
wise, to  meet  this  issue  on  the  part  of  defendant  in  error,  and  it  is  shown  by 
the  witness  Webster  that  another  person  than  himself  had  chaise  of  the  books, 
and  doubtless  could  have  testifl«d  as  to  whether  payment  bad  been  made  or 
not.  Ttiis  is  not  a  case  of  confilctlng  testimony ;  therefore  the  well-established 
rule  in  this  state,  that  a  verdict  upon  conflicting  testimony  will  not  be  molested, 
can  have  no  application.  There  was*  it  seemed,  a  total  absence  of  negHtiva 
proof  on  the  part  of  defendant  in  error,  and  therefore  the  verdict  in  bis  favor 
cannot  stand. 

The  j  udgraent  of  the  district  court  is  set  aside,  and  the  cause  remanded  for 
further  proceedings.   Judgment  aooordingljr. 
(The  other  Judges  concur.) 


Labsoh  «.  Bum. 
{SaprwmM  Oomt  ^  JMradbs.  Kovembsr  If^  1887.) 

1.  BPMim  FufOBKAmnt— COMTBACT  TO  Ooimr  HOHRRSAB  BT  WlM  ALOVI. 

A  oontract  to  oonvw  a  faoti)«at«Bd,  entered  into  by  a  wtfk  In  her  own  name,  wtit 
not  be  specifically  enforoed,  as  the  statute  roqulres  the  inttruiueat  of  oonvqyanoe 
to  be  ai^ed  and  acknowledged  by  both  liusbaod  and  wire.' 
S.  Sake— Skparation— Vauditt  or  Wira's  Conteaci  to  Convbt  Hokbstkao. 

The  fact  that  the  husband  and  wife  are  not  living  together  at  the  time  the  con- 
tract was  made,  will  not  render  her  contract  for  the  coDTeyance  of  the  homestead 
valid. 

8.  AFraAi^Dmara  AOAmiT  Cuab  Wkwht  or  EviNoraa. 

A  decree  against  the  clear  waicht  of  evidence  will  be  sat  aside 
(SvOiitta  hy  the  Oovrt.) 

Appeal  from  district  court,  Dodge  county;  Post.  Judge. 
B.  F*  Gray,  for  plaintifC.   C  Hollmbeck  and  Friok  A  Dolegal,  for  defend- 
ant. 

Maxwell,  0.  J.  The  plaintiff  brought  an  action  in  the  court  below  fbr 
speciflc  performance  of  contract,  and  alleged  in  his  petition  "that  defend- 
ant, Martha  Butts,  on  the  eigbteentli  day  of  June,  1886,  being  the  owner  in 
fee^lmple  of  the  premises  hereinafter  described,  sold  and  agreed  to  convoy 
the  same  to  the  plaintiff,  Louis  P.  Xarson,  and  then  executed  in  the  name  eft 
M.  W  Butts,  and  delivered  to  him.  an  instrument  in  writing,  in  words  and 
figuree  following,  to-vrit:  **Nobth  Platib.  Neb.,  June  18,  1886. 

"Beceived  from  L.  P.  Larson  the  sum  of  fifty  dollars,  as  part  payment  of 
lots  seven  and  eight,  in  blodc  184,  city  of  Fremont,  Dodge  county,  Kebtaskik 
Each  lot  Is  66  by  132,  besides  the  alleys,  which  are  also  included.  The  par- 
chase  price  Is  tblrty-«even  hundred  and  fifty  dollsrs,  less  a  mortgage  of  <Hia 
thousand  dollaES,  with  intoreet  to  be  deducted.  This  does  not  include  the 
honses,  which  X  agree  to  remove  in  the  spring  of  1887,  as  soon  as  the  frost  Is  out 

'  A  conveyance  or  mortgage  will  not  pass  the  title  to  premises  occnpled  as  a  hom»- 
stead,  unless  Jointly  executed  br  husband  and  wife.  In  CUt/brma,  Graves  v.  Baker,  8 
Pafl.  Rep.  691.  Iowa,  Bruiter  v.  Baleman,  24  N.  W.  Rep.  9;  Qoodrtcli  v.  Brown,  18  N. 
W.  Rep.  S09.  Xantcu,  Bird  v.  Logan,  10  Pac.  Rep.  S04  (  Sobernierhom  t.  Maliaffle.  8 
Fac.  Rep.  199.  Kenbicky.  Honaker  v.  Cecil,  1  8.  W.  Rep.  392;  Klmmell  t.  Carathera, 
Id.  2.  JfitwuMota,  Wmianis  v.  Moody,  28  N.  W.  Rep.  610 ;  Coles  v.  Yorks,  10  N.  W.  Rep. 
775.  Ifebrtuka,  Swia  v.  Dewey,  29  N.  W  Rep.  254 ;  Aultniaa  ft  Taylor  Co.  v.  Jenkins, 
27  N.W.Rep.  117;  HcHngh  v.  Smiley,  24  N.  W.  Rep.  277,  and  20  N.  W.  Rep.  396; 
Bonorden  v.  Dressen,  12  N.  w.  Rep.  831.  Kor  can  a  contract  for  such  conveyance  or 
mortgage  be  enforced  unless  so  executed.  Hall  v.  Loomla,  (Mich.)  30  N.  W.  Kup.  S74; 
CowselTv.  Warrington,  (Iowa,)  24  N.  W.  Rep.  266;  Donner  v.  Redenbangh,  (lowa,>16 
K.  W.  Rep.  137;  BCoies  v.  HoOlaln,  (Ala.)  a  South.  Rep.  741. 
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of  the  ground.  The  deed  free  of  all  Incumbrances,  exoept  as  above,  I  agree 
to  deliver  to  said  L.  P.  Larson,  between  June  21, 1886.  and  JUI7  1, 1886,  upon 
payment  of  balance  due  me  in  cash,  less  $250,  which  amount  Is  to  be  paid  next 
spring,  without  interest.  ■   M.  W.  Bmrrs." 

That  at  the  snme  time  plaintiff  paid  defendant  $50,  as  apart  purchase  price, 
as  In  said  instrument  recited,  and  on  thetwenty-flfthday  of  June,  1886,  before 
the  commencement  of  tbis  action,  tendered  to  said  defendant  the  sum  of 
#2,406.56,  the  same  being  the  balance  of  the  purchase  price  of  said  lots,  after 
deducting  the  principal  and  Interest  of  the  mortage  set  forth  in  said  instru- 
ment, and  the  $250  in  said  contract  mentioned  as  payable  next  spring,  and 
also  tendered  then  to  defendant  his  promissory  note  for  said  $250,  pay^le 
without  interest  on  the  Srst  day  of  March,  1887,  as  was  agreed  he  might  do, 
and  requested  tier  to  convey  said  premises  to  [daintiff  according  to  the  terms 
of  said  ^reement;  but  defendant  refused,  and  still  refuses,  to  execute  and 
deliver  such  conveyance,  and  said  defendant  has  been  and  still  is  trying  and 
proposes  and  intends  to  sell  and  convey  said  premises  to  persons  other  than 
plaintiff,  in  violation  of  said  agreement,  and  upon  leqnest  declared  she  never 
would  convey  said  premises  to  plulnttfl.  There  are  other  allegations  to  which 
it  is  unnecessary  to  refer. 

The  defendant  in  her  answer  alleges:  "Firai.  That  defendant  is  a  married 
woman,  having  a  husbimd  now  living  in  this  state  named  F.  0.  Butts;  that 
the  property  In  plaintiff's  petition  described,  now  is  and  lias  been  owned,  used, 
and  occupied  by  defendant  as  a  homestead  for  the  past  fifteen  years;  that  de* 
fendant  has  no  other  home  for  her  family  and  herself,  except  the  two  lots  de- 
scribed in  the  agreement  aetforthin  said  petition;  that  said  premises  are  now, 
and  were  at  the  time  of  the  making  of  said  agreement,  occupied  as  a  home- 
stead by  defendant  and  her  family,  consisting  of  herself  and  her  minor  daugh- 
ter, Ada  West,  a  child  by  former  marriage,  and  defendant  has  never  left  said 
premises  except  for  temporary  purposes,  and  has  never  intended  to  perma- 
nently abandon  the  same;  that  her  said  hosbaod,  P.  O.  Butts,  has  no  home 
or  homestead  except  as  above  stated.  Defendant  avers  tliat,  by  reason  of  the 
foreipilng  premises,  said  receipt  or  agreement  set  forth  in  said  petition  Is  void 
in  taw,  and  of  no  effect  whatever;  that  defendant  has  tendwed  to  plaintiff 
flud  $50  paid  her  by  him,  and  that  she  is  now  ready  and  willing  to  pi^  plain- 
tiff said  sum  $50.  8«eimd.  That  defendant  occupies  said  premises  and 
holds  the  same  nnder  and  by  virtueof  adeedof  trustfrom  herformerhosband, 
Gideon  We8t,'for  cortaln  specific  uses  and  purposes  therein  expressed,  and  de- 
fendant has  no  other  right,  title,  or  interest  in  and  to  said  premises,  except 
■acta  as  la  created  by  said  deed ;  that,  by  the  terms  of  said  deed,  defendant  has 
no  authority  (Mr  right  to  sell  or  convey  aaid  premises,  except  for  the  purpine  of 
paying  the  debts  of  said  Cldeon  West,  or  for  the  purpcee  of  supporting  the 
children  of  said  Oideon  West  and  defendantuntU  said  children  become  of  age, 
and  paying  taxes  on  certain  other  property;  that  neitlier  the  conveyance  de- 
manded of  the  defendant,  nor  the  a^eement  set  ftnth  in  said  petition*  are  in- 
tended or  made  to  carry  out  the  purpose  or  any  of  them  expressed  In  said  deed 
of  Gideon  West;  and  the  chihlren  of  said  West  an  not  of  i^.**  There  are 
other  alleipitlons  in  the  uiswer  to  which  it  is  unnecessary  to  reto. 

Tlie  reply  substantially  denies  the  facts  stated  in  the  answer. 

On  the  trial  cf  the  cause  the  court  rendered  a  decree  of  specific  performance, 
fmn  which  the  defendant  appeals  to  this  court.  The  undisputed  testimony 
^ows  that  tlw  defendant  is  a  married  woman,  but  that  her  husband  has  not 
lived  with  her  for  two  or  three  years  last  past.  "So  divorce  has  been  oh- 
tained»  however,  and,  fbr  aught  that  appears,  there  Is  notUng  to  prevent  them 
llTing^  together  as  husband  and  wife.  The  undisputed  testimony  also  shows 
tint  at  the  time  the  contract  was  entered  into,  and  for  a  long  period  before 
tlu^  time,  the  defendant  had  her  residence  on  the  lots  in  qnestlon,  where  her 
minor  daughter,  Ada  West,  resided,  and  that  it  was  Aer  home.  The  defend- 
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ant  abo  testtfles  ttut  tbafe  was  A«r  home,  altfaoagh  she  was  tempomdly  absent 
at  T^ons  points  selling  goods*  particularly  at  Kffltfa  Platte,  wbere  she  aeons- 
to  bare  rented  a  zoom  and  sold  mUUneiy  goods.  The  CeBtimonj  also  tends  to* 
show  that  she  filed  a  petition  in  the  dlstrfot  court  of  I<inc<rin  oonnfy  tor  a  di- 
vorce from  her  hnsbuid,  in  vhich  she  allied  she  was  a  resident  at  Lincoln 
oounty.  No  decree  was  oMained  on  the  peUtlon,  however,  and,  so  &r  as  ap- 
peara,  the  m^atlons  In  the  petition  are  merely  formal,  and  ean  scanselj  be 
said  to  be  an  admission  of  the  fact  that  she  was  a  resident  of  thatconntv.  In 
any  event,  it  was  a  mere  circumstanoe  to  be  considered  with  others  to  deter- 
mine the  qnestlon  of  her  lesldenoe.  There  are  also  certain  admissitms  alleged 
to  have  been  made  1^  her  as  to  her  residence  In  North  Flatta.  There  is  no- 
denial,  however,  except  Inferentially,  by  the  admissions  healbatom  xefened  to, 
ot  her  testimony,  that  during  all  the  time  mentioned  her  home  was  upon  the 
lots  in  question,  and  no  denial  whatever  that  her  daughter  above  named  was 
residing  there,  and  that  it  was  her  home.  This,  in  our  view,  la  decisive  of 
the  cassL  The  defendant,  b^ng  a  married  woman,  could  not^  under  the  statute, 
convey  her  hrancstead,  unless  her  husband  Joined  wltii  her  in  signing  and  ac- 
knowledging thesame  instrument.  Gomp.  SL  o:  36,  §  4;  Avltman  v.  /«nfc<iur, 
19 Neb.  211, 27N.  W.  Bep.  117;  Sw^fty.  i>0to0y,2ONeb.  107.  29  N.  W.  Bep. 
954;  Sonordm  v.  Kris,  18  Neb.  121,  12  N.  W.  Rep.  831.  The  fact  that  the 
husband  and  wife  are  not  living  together,  does  not  change  the  rule. 

Tlie  second  point  in  the  answer  need  not  be  considered.  The  judgment  of 
the  distridi  oourt  is  reversed,  and,  upon  defendant's  paying  to  the  clerk  of  this 
eourt  the  sum  of  $50  for  the  use  tii  Uie  pIalnti£E,  the  action  will  be  dismissed. 
Judgment  accordingly. 

(The  other  judgee  concur.) 


FOLLABD  «.  TuKNSBt  Ex'X.  etO. 

{dupreme  Oourt  of  Nebnuka..   Koveiuber  10,  1887.) 

1.  EviDBMoB— Books  of  Aooodht. 

Booksof  account  are  receivable  in  evidence  only  when  they  contain  charges  by 
ODe  party  at^alnst  the  other,  and  then  only  under  the  circumstances  and  veriBed  in 
the  manner  provided  by  statnte.  Van  Every  w.  Fitagerald,  21  yeb.  86,  81  N.  W.  Bep- 
364. 

S.  Appul— RsTnsAir— FscnnnoiAL  Bbbos. 

It  is  not  every  error  that  calls  for  a  reversal  of  a  Jndgmwt.  To  bare  this  cflisot 
the  error  must  appear  to  have  been  prejudicial  to  the  jMri^  saflklng  to  take  advan- 
tage of  it.   Dilion  T.  Bundl,  6  Neb.  4SL 

(S^labui  by  <A«  OawL) 

Error  from  district  court,  Fillmore  county;  Mobbis,  Judge. 
BUer  A  Sloan  and  JoAn  Banbp,  tta  plaintUE.  A..  A.  H^AIIoum,  for  de- 
fendant. 

Beess,  J.  This  was  an  action  for  the  value  of  a  windmill  alleged  to  be 
the  property  of  defendant  in  error,  but  wrongfully  converted  by  plaintiff  in 
error  to  his  own  use.  Plaintiff  in  error  admitted  by  his  answer  that  he  had 
the  windmill  in  his  prasession,  and  that  he  retained  the  same,  bat  alleged  that 
he  was  the  owner  thereof ;  that  prior  to  the  death  of  Byron  H.  Turner  he  had 
purchased  the  property  of  him,  and  paid  him  for  it.  A  trial  was  bad  to  a 
jury,  who.  by  direction  of  the  court,  returned  a  verdict  in  favor  of  defendant 
in  error.  Phtintiff  in  error,  who  was  defendant  below,  brings  the  cause  to 
this  court  by  proceedings  in  error. 

The  questions  presented  will  be  noticed  in  their  order. 

Flaintiff  in  error  took  the  witness  stand  in  his  own  behalf.  It  being  in- 
competent for  him  to  testify  to  the  ti-ansaction  by  which  it  was  olaim^  he 
purchased  the  windmill  of  the  deceased,  he  sought  to  introduce  his  cash-book 
showing  the  psyment  of  955  in  cash,  and  the  transfer  of  a  xutU  on  J.  B.  Wee-  - 
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oott  for  $35.  His  testinionj  and  the  hook  were  objected  to,  and  both  were 
exclnded.  It  Ib  urged  that  both  ralings  were  erroneous.  As  we  view  the 
case,  the  decision  must  depend  entirely  upon  the  admissibility  of  the  casb- 
book.  If  it  was  incompetent  for  any  purpose,  it  would  follow  that  the  rul- 
ing of  the  court  upon  the  testimony  offered  for  the  purpose  of  identifying  It 
could  not  be  material  in  the  final  determinivtiun  of  the  case.  The  book  re- 
ferred to  is  proven  sufficiently,  perhaps,  to  be  the  cash-book  of  plaintiff  in 
error.  The  page  introduced  in  eridenoe  is  a  list  of  the  items  of  money  paitl 
by  him  for  various  purposea.  On  Uie  upper  line  occurs  the  words  "Paid  Out" 
It  contains  no  items  of  chatges  to  any  persona,  but  seems  rather  to  be  an  ac- 
count of  money  paid  out,  such  as  the  following  first  three  items: 

Telephone  rent,  -        •        -         -     3  50 

February  1.   Clerk  hire,   40  00 

"    Freight  bUla   7  63,  etc. 

Theonly  authority  of  which  we  have  any  knowledge — aside  from  ttiecommon- 
law  rale,  which  is  superseded — is  section  346  of  the  Civil  Code,  which  is  as 
follows:  "Boolcs  of  account  containing  charges  by  one  party  against  another, 
made  in  the  ordinary  course  of  business,  are  receivable  in  evidence  only  under 
the  following  circumstances,  subject  to  all  just  exceptions  as  to  their  credibil- 
ity: PirMt,  the  books  must  show  a  continuous  dealing  with  persons  gen- 
erally, or  several  items  of  charges  at  different  times  against  the  other  party 
in  the  same  book;  second,  it  must  be  shown  by  the  party's  own  oath,  or 
otherwise,  that  they  are  his  books  of  original  entries;  third,  it  must  beshown. 
in  like  manner,  that  the  charges  were  made  at  or  near  the  time  of  the  trans- 
action therein  entwed,  unless  satisfactory  reasons  appear  for  not  making  such 
proof; /ourtA,  the  charges  must  also  be  verified  by  the  party  or  ttie  clerk 
who  made  the  entries,  to  the  effect  that  they  t>elleve  them  just  and  true,  or  a 
sufficient  reason  must  be  given  why  the  verification  Is  not  made." 

It  is  not  deemed  necessary  to  enter  into  a  discussion  of  any  of  the  provis- 
ions of  this  section,  as  this  was  fully  done  in  the  opinion  written  by  Judge 
Cobb  in  Van  Every  v.  FiUg&  ald,  21  Neb.  36,  31  N.  W  Kep.  2(54.  It  is  suffi- 
cient to  say  that  ttie  book  referred  to  was  not  shown  to  be  the  book  of  origi- 
nal entries  of  plaintiff  in  error,  nor  does  it  show  a  continuous  dealing  with 
persons  geno^ly,  or  several  items  of  charges  at  different  times  against  the 
other  party.  It  was  simply  a  private  memorandum,  evidently  kept  by  plain- 
tiff in  error  for  the  purpose  of  enabling  him  the  better  to  reniemt>er  his 
expenditures,  and  for  what  purpose  they  were  made.  The  bo(^  itself  be- 
ing inadmissible  in  evidence,  it  could  serve  no  good  purpose  to  examine 
plaintiff  In  oror  as  to  when  or  under  what  circumstances  the  entries  were 
made. 

On  the  oral  argument  it  was  urged  that  the  trial  court  erred  in  admitting  in 
evidence  a  part  only  of  a  stipulation  entered  into  by  the  attorneys,  without 
requiring  the  whole  to  t>e  read  to  the  jury.  This  stipulation  is  as  follows: 
"It  is  hereby  stipulated  by  and  between  the  parties  to  this  suit  that,  for  the 
purpose  of  this  trial,  the  following  facts  are  liereby  admitted  by  both  parties, 
to-wit:  That  one  J.  B.  Wescott,  on  or  about  the  second  day  of  February,  1884, 
made  and  delivered  a  certain  promissory  note  for  the  sura  of  thirty-five  dol- 
lars, with  interest  at  ten  per  cent,  from  date,  due  about  August  2,  1884,  and 
delivered  the  same  to  one  C.  D.  Liadtey,  and  that  on  the  same  day  the  said  C. 
D.  Lindley  sold  the  same  to  the  defendant  in  this  case.  It  Is  further  agreed 
that  the  windmill  in  question  is  of  the  value  of  eighty-five  dollars." 

The  clause  which  was  admitted  was  the  last  paragraph,  in  which  it  was 
agreed  that  the  value  of  the  windmill  was  885.  Suppose  that  part  of  the 
stipulation  excluded  bad  been  read  to  the  jury,  what  benefit  could  plaintiff  in 
error  have  derived  therefrom?  Most  clearly  none.  There  was  no  proof  that 
l^ntiff  in  error  had  transferred  the  note  to  the  deceased,  and,  if  there  had 
been,  the  fact  that  the  windmill  was  the  consideration  for  such  transfer  was 
v.36N.w.no.2— 13 
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ciMrly  wanting,  and  could  not  have  been  sappUed  hj  any  testimony  whidi 
was  c^ered.  Thla  being  true,  no  prejudice  could  result  to  plaintiff  in  error, 
eren  were  the  ruling  technically  erroneooa.  Thla  moat  ^so  apply  to  another 
Btipulatlon  offered  and  excluded,  by  which  it  was  agreed  that  Wesoott,  if 
present,  would  testify  that  the  deceased  showed  him  the  note  referred  to,  and 
stated  that  he  had  rec^red  it  from  plaintiff  in  wror  in  a  trade.  This  would 
still  fUI  short  of  proving,  or  tending  to  prove,  that  the  noteiras  given  in  part 
payment  for  the  windmill.  This  proof  being  entiieily  wanting,  it  could  not 
havebettered^  condition  of  plaintlfF  in  error  had  the  atipnlation  been  ad- 
mitted in  evidence,  and  the  verdict  would  aUll  have  had  to  be  in  fevor  of  de- 
fendant in  error. 

The  jndgment  of  the  district  court  mnst  therefore  be  affirmed,  which  is 
done. 

(The  other  judges  concur.) 


2f  swuAN  V.  Stats. 
(AvrMie  Oaiai  tf  JMracta.  November  10^  1887.) 

OBinHix  Fbaotiob— NoR-BBiram  Wmtami^DBPOflmoira— ComKOAmw. 

Plaintiff  In  error  wu  prosecuted  npon  Inforniation  filed  by  the  district  attorney, 
ohsivptig,  in  two  connta,  the  forgery  and  atterlns  as  true  and  genuine  a  promiasoiy 
note.  The  information  wag  filed  on  the  eleventh  day  of  October.  He  waa  placed 
upon  hia  trial  on  the  nineteenth  day  of  the  same  month.  Prior  to  the  day  of  trial 
he  filed  a  motion  for  a  oonUnuanoe,  which  was  supported  by  his  affidavit,  la  which 
it  was  alleged  that  he  could  prove  by  four  witnesses,  all  non-reaidenta  of  the  state, 
and  none  of  whom  were  preset,  naming  them,  that  the  notes  were  placed  in  his 
hands  for  the  parpoae  of  sale  by  one  B.,  and  that,  as  requested,  he  sold  the  notes 
■Imidy  as  an  acoommodatfon,  and  returned  all  the  money  to  the  person  for  whom 
the  sale  was  made.  The  residence  of  two  of  the  wftnessea  out  of  the  state  was  given, 
so  that  their  depositions  might  be  taken.  The  proposed  evidence  being  material, 
and  BuHlcieDt  time  for  procuring  their  deposition  not  having  elapsed,  it  waa  held 
that  the  district  court  erred  In  overruling  the  motion  for  a  continuance. 

Error  from  district  court,  Washington  county;  Nbtille,  Judge. 
yes»  T.  J>av(9,  for  plaintiff.  The  Attorney  Oentralt  for  defendant 

Bbbsk,  J.  Plaintiff  In  error  was  convicted  of  the  crime  of  uttering  and 
publishing  as  true  and  genuine  a  forged  and  fraudulent  promissory  note.  The 
prosecution  was  upon  an  information,  consisting  of  two  counts, — the  first  for 
the  forgery  of  the  note,  the  second  for  uttering  the  same.  The  jury,  by  their 
verdict,  foand  him  guilty  as  charged  in  the  second  count  of  the  information. 
Of  the  questions  presented,  it  is  deemed  necessary  to  notice  but  one,  as  a  ma- 
jority of  the  court  are  of  the  opinion  that  upon  it  alone  a  new  trial  must  be 
granted.  This  assignment  is  that  the  court  erred  in  overruling  plaintiff's 
motion  for  a  continunnce.  It  appears  by  the  record  that  the  promissory  note 
alleged  to  have  been  forged  was  dated  September  7, 1886.  It  was  sold  on  the 
twentieth  of  the  same  month.  On  the  twenty-fourth,  plaintiff  in  error  was  ar- 
rested and  placed  in  jail,  where  he  remained  until  the  eleventh  of  October,  when 
tlieinfonnation  was  filed  against  him,  and  he  was  placed  upon  trial  on  the  nine- 
teenth of  the  same  month.  Prior  to  the  trial  he  filed  a  motion  and  affidavit  for 
a  continuance,  by  which  he  sought  to  show  the  absence  of  witnesses  material 
to  his  defense,  and  whom  he  could  not  procure  in  time  for  the  trial.  His  line 
of  defense  was  that,  just  before  he  sold  the  forged  instrument,  he  was  in  Fre- 
mont with  bis  wife,  and  was  contemplating  a  trip  to  Blair  on  business.  At 
this  time  one  Bradley,  with  whom  he  was  acquainted,  approached  him,  and 
asked  him  to  take  some  notes  to  131air,  sell  them  for  him,  and  return  him  the 
money;  and  that  he  did  so,  under  the  honest  belief  that  the  notes  were  true 
and  genuine,  and  without  any  fraudulent  intent.  In  hia  affidavit,  1^  which 
the  motion  for  a  continuance  is  supported,  he  deposed  that  one  Parsons,  who 
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resides  in  the  city  of  New  Tork.  at  "H80  Canal  street;"  J.  C.  Moore,  whose 
residence  is  not  disclosed;  I.  B.  Davis,  whose  residence  is  in  Kansas,  but  whose 
post-office  address  was  not  thenltnown;  and  Anna  Newman,  the  wife  of  affiant, 
wlio  resided  in  Marysville,  Missouri, — were  present  with  him  at  the  £no  Hotel, 
in  Fremont,  at  the  time  the  notes  were  delivered  to  him,  and  saw  their  de- 
livery, and  heard  the  request  and  instructions  from  Bradley,  together  with  a 
statement  as  to  where  the  makers  of  the  notes  resided,  and  the  coDSideratton 
forwhich  they  were  given;  that  Anna  Kewman  was  presentin  Fremont  when 
he  returned,  and  saw  him  pay  over  to  Bradley,  without  charge  or  deduction, 
the  sum  of  four  hundred  dollars  and  fifty  cents,  the  proceeds  of  the  sale  of 
not^.  It  is  averred  that  there  were  no  other  witnesses  by  whom  these  trans- 
actions could  be  proved,  and  that  by  reason  of  his  poverty,  and  the  short  time 
intervening  between  the  filing  of  the  complaint  and  the  day  set  for  trial,  he 
was  unable  to  procure  the  desired  testimony. 

For  the  purposes  of  a  decision  upon  a  motion  for  a  continuance,  the  statements 
of  the  affidavit  must  be  taken  as  true,  and  cannot  even  be  contradicted  by  coun- 
ter-affidavits, ffair  v.Stete,  14Neb.  608,  16N.  W.Rep.829.  AsBnmlng,as 
we  must,  that  the  allegations  contained  in  this  affidavit  were  true,  no  question 
can  arise  as  to  the  materiality  of  the  evidence  set  out.  The  only  inquiry,  there- 
fore, can  be  as  to  the  diligence  of  plaintiff  in  error  in  securing  this  testimony 
in  time  for  the  trial.  It  was  believed  by  the  writer  that  there  was  not  suffi- 
cient showing  to  warrant  the  court  in  finding  that  the  testimony  of  the  wit- 
nesses could  be  procured  by  a  sul>3equent  term.  The  residence  of  two  of  the 
witnesses  was  not  given,  <ind  there  is  nothing  in  the  affidavit  which  would  lead 
any  one  to  suppose  that  their  testimony  could  be  had  at  a  later  day ;  but  the  resi- 
dence of  Anna  Newman  and  of  Parsons  is  given,  and.  If  the  statements  con- 
cerning them  are  true,  their  testimony  could  be  had  by  depositions,  under  the 
provisionsof  section462  of  theCriminal  Code.  The  timeintervening between 
the  filing  of  the  information  and  the  commencement  of  the  trial,  would  have 
been  clearly  insufficient,  under  any  degree  of  diligence,  to  have  procured  the 
presence  of  Parsons  or  his  deposition,  and  insufficient  to  procure  the  deposi- 
tion of  Anna  Newman.  Both  witnesses  being  without  the  state,  their  at- 
tendance could  not  under  any  circumstances  have  been  coerced.  Plaintiff  in 
error  was  therefore  guilty  of  no  negligence,  so  far  as  the  testimony  of  these 
witnesses  was  concerned;  the  statute  above  referred  to  not  permitting  the 
taking  of  a  deposition  until  after  issue  joined  by  the  plea.  For  this  error  the 
Judgment  of  the  district  court  must  be  set  aside,  and  a  new  trial  awarded. 
The  Judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

(The  other  Judges  concur.) 


FAGrait  V.  State. 
(AfpmM  CbvTt  of  Nebratbi.   November  10,  1887.) 

1.  lUra— 'TnmcoiiT  or  PBOBBCtrmtz— Cobrobobatiok. 

In  a  proseoution  for  rape  ft  ia  not  esseutial  to  a  conTiction  that  tiie  proaecutriz 
shoald  be  corroborated  by  the  teatimooy  of  other  witnesses  as  to  the  particular  act 
oonatituting  the  offense.  It  is  saflicient  if  she  be  corroborattid  as  to  material  facia 
and  circamstanceB  which  tend  to  support  her  testhiiony,  and  from  which,  together 
with  her  teatlmony  as  to  the  prlnolpot  fact,  the  Inferenoe  of  gnllt  mvy  be  drawn. 

2.  Trial— IiTTKaaoaATioN  or  WrrxEss  by  Trial  Judob. 

While  it  is  the  right  of  a  trial  Jud^e  to  interrogate  witnesses  when  essential  to  the 
administration  of  justice,  yet  the  practice  of  so  doing,  except  when  absolutely  nec- 
flBssry,  should  be  disconraged*  The  common-law  rule  conferring  arbitrary  power 
npOD  trial  judges  has  l>een  so  fkr  modified  by  the  Code  and  the  advanced  civilisa- 
tion of  the  age  aa  to  greatly  limit  the  powM-,  and  In  case  of  its  abuse  a  reviewing 
court  woidd  not  hesitate  to  give  a  new  trial  to  the  unanccesafnl  party. 
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8.  Appeal — Rdlikcs  ov  Evidbwcb— Excbptioh  uxm  b«  Tak«»  at  the  Time. 

Where  it  is  claimed  that  improper  testimony  was  allowed  to  be  given  to  a 
jary  in  the  trial  ofa  canse.  It  must  appear  by  ttie  bill  of  exceptiona  that  objection 
thereto  was  made,  apon  which  there  was  an  adverse  nilinK.  and  to  which  excep- 
tion was  taken  at  the  time,  othtfwisa  It  cannot  be  reviewed  in  the  tniurame  court. 

(^/Oabui  by  Oourf.) 

Error  from  district  conrt.  Saline  county;  Morris*  Judge. 
JB.     Abbott  and  B.  J>.  ateanu,  fur  pdaintiff.   The  Attorney  General^  for 
defendant. 

Uebsb,  J.  Plaintiff  in  error  was  convicted  of  the  crime  of  rape.  The 
record  ia  quite  voluminous,  aud  were  we  inclined  to  go  outside  of  the  ques- 
tions  presented  for  decision,  it  is  quite  probable  sufficient  objection  might  lie 
found  to  justify  the  reversal  of  the  judgment  of  the  district  court;  but  as  it 
has  been  the  uniform  holding  of  this  court  that  it  will  not  travel  outaide  the 
case  presented  by  the  counsel,  except  when  the  question  of  jurisdiction  is  in- 
volved, or  in  favor  of  life,  we  can  notice  only  questions  presented  for  decision. 

It  is  insisted  by  plaintiff  in  error  that  there  is  no  proof  of  rape,  or  even  of 
contact,  except  that  of  the  prosecutrix.  While  this  is  true  in  one  sense,  yet 
in  the  sense  in  which  corroborating  circumstances  may  aid  the  prosecutrix  it 
is  not  true.  We  do  not  understand  the  rule  in  such  cases  to  require  corroborat- 
ing testimony  to  the  positive  fact  of  the  rape.  If  such  were  required,  convio* 
tions  could  seldom  be  had,  even  in  the  most  flagrant  cases.  Men  engaged  in 
the  commission  of  offenses  of  this  kind  seldom  call  witnesses  to  the  fact,  or 
attack  women  who  are  not  alone  and  within  their  power. 

The  testimony  shows  that  plaintiff  in  error  was  engnged  in  collecting 
cream  for  a  creamery  in  the  neighborhood  in  which  tlie  prosecutrix  resided, 
and  that  prior  to  tlie  time  of  the  alleged  crime,  when  getting  cream  of  the 
family  with  whom  the  prosecutrix  resided,  they  had  met  and  knew  each  other. 
The  prosecutrix  wns  a  girl  about  1^^  years  old,  and  resided  with  the  family 
of  A.  J.  Miller.  Her  younger  sister  resided  near  by,  with  the  family  of  C. 
A.  Helms.  Miller  and  his  family  were  away  from  borne  in  York  county,  to 
be  absent  at  least  overnight.  Helms  and  his  wife  were  also  away  from  home, 
and  returned  late  in  the  evening  on  which  the  crime  was  alleged  to  have 
been  committed.  By  the  testimony  of  the  witness  Munson,  who  resided  with 
Helms,  and  who  was  acquainted  with  plaintiff  in  error,  it  is  shown  that 
plaintiff  in  error  went  to  the  house  of  Helms  on  the  evening  in  question  in  a 
covered  bu^y.  hitched  his  horse,  went  to  where  Mr.  Munson  was,  and  asked 
where  Mr.  Miller  was.  Upon  being  informed  that  he  was  in  Y<ak  county, 
he  then  inquired  where  Iva  Smith,  the  prosecutrix,  was.  Munson  Informed 
him  she  was  there  and  in  the  house.  He  then  told  Munson  there  was  to  be 
a  party  at  Mr.  Parks*  that  night,  and  they  wanted  her  to  come  down,  and 
requested  Munson  to  see  her  and  inform  her  of  what  he  said.  Munson  re- 
marked he  did  not  think  she  would  come,  as  Miller  was  "pretty  strlot  with 
her,*'  but  he  would  tell  her.  She  was  informed,  and,  after  some  hesitation, 
got  Into  the  buggy,  and  went  with  plaintiff  in  error;  going  first  to  Miller*8 
and  changing  her  clothing. 

A.  J  Miller  testified  that  soon  after  the  occurrence  he,  with  Mr.  and  Mrs. 
Helms  and  Mr.  Munson,  went  with  the  prosecutrix  to  the  spot  where  she 
claimed  the  crime  had  been  committed,  and  there  found  horse's  tracks  south  ot 
the  road,  as  she  had  stated,  and  from  ttie  appearances^  the  tracks  in  thegniss 
it  was  evident  the  horse  had  stood  there  for  some  little  time.  These  facta  are 
also  testified  to  by  others  who  observed  the  same  things. 

Mr.  Helms  testified  that  he  was  in  Dorchester  on  the  afternoon  of  the  day 
in  question,  and  saw  plaintiff  in  error  with  a  horse  of  the  kind  testified  to  by 
Munson,  hitched  to  a  covered  buggy,  going  north,  which  was  In  the  direction 
in  which  Mr.  Helms  lived.   Tiiis  was  about  one-half  hour  before  sundown. 
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I^tfl  in  the  evening  Mr,  Helms  went  home,  and,  as  he  supposes,  about  9  or  10 
o'clock,  when  within  a  mile  or  so  from  home,  he  met  plaintiff  in  error  in  a 
buggj  driving  rapidly  to  the  south.  The  witness  thought  at  this  time  that 
some  person  was  with  plaintiff  in  error  in  the  buggy,  but  aa  to  who  it  was, 
ir  any  such  were  there,  witness  could  not  tell. 

Another  witness,  Mr.  J.  M.  Johnson,  met  plaintiff  in  error  the  same  night, 
somewhat  later,  about  a  mile  north  of  Dorchester,  driving  south,  towards 
town,  with  a  horse  and  buggy  of  the  same  description  as  that  given  by  the 
other  witnesses,  and,  as  was  the  case  with  Mr  Helms,  plalntifT  in  error  did 
not  ^ve  the  road,  and  a  collision  seemed  imminent.  Mr.  Johnson  spoke  to 
the  horse,  and  he  stopped.  Plaintiff  in  error  was  alone,  and  appeared  to  be 
asleep.  The  witness  says,  "1  slapped  him  on  the  face  with  my  hat."  He 
said,  "There,  get  out,  or  pull  out." 

Tlie  testimony  of  these  witnesses,  all  of  whom  were  acquainted  with  plain- 
tiff in  error,  when  added  to  the  positive  testimony  of  the  prosecutrix, 
who  also  knew  him,  leaves  no  doubt  whatever  upon  the  mind  as  to  his 
identity. 

The  theory  presented  by  the  plaintiff  in  error  is,  to  the  mind  of  the  writer, 
entirely  improbable.  He  admits  that  probably  it  was  the  horse  and  buggy, 
but  denies  that  it  was  himself.  He  claims  that  he  started  upon  an  errand, 
and  went  some  two  or  three  miles  out  of  Dorchester,  where  he  overtook  a 
young  man,  who  claimed  be  had  been  at  work  for  a  neighbor,  and  took  him 
into  the  buggy;  that  the  young  man  had  a  bottle  of  liquor,  out  of  which 
plaintiff  in  error  took  a  drink  or  two,  and  that  upon  reaching  the  timber 
of  the  West  Blue  river  he  was  drunk ;  that  the  young  man  left  him  there 
asleep,  and  went  sway  with  the  horse  and  buggy:  that  after  a  while  the 
young  man  Tetnmed,  helped  plaintiff  in  error  into  the  buggy,  and  sent  him 
home  about  midnight.  While  this  is  pressed  with  iMHisiderable  ingenuity 
by  counsel,  yet  we  cannot  adopt  it.  The  testimony  of  Munson  is  clear, 
direct,  and  p(»itive,  and  we  can  see  no  reason  why  it  Is  not  entitled  to 
credit. 

It  is  next  claimed  that  the  testimony  of  the  prosecutrix  as  to  what  happened 
the  time  of  the  alleged  commission  of  the  offense  la  uns^isfactory.  and 
in  some  Important  matters  contradictory.  In  some  respects  this  is  true, 
and  indeed  it  oould  hardly  be  expected  to  be  otherwise.  The  testimony  of  the 
witness  oecnplee  S6  printed  pages  of  the  record.  Her  cross-examination  was 
rigid,  searching,  and  of  great  length,  and  when  coming  to  minute  details 
of  the  perpetration  of  the  crime,  in  her  efforts  to  detail,  in  answer  to  the  ques- 
tions, she  made  some  statements  which  may  seem  unreasonable.  It  is  hardly 
probable  that  a  girl  of  her  ^e  and  want  of  experience  would  form  proper  con- 
ceptions of  what  was  done,  or  just  how  it  was  done,  and  be  able  to  detail  them 
upon  the  witness  stand  without  apparent  contradictions,  resulting  from  lack 
of  a  clear  an'^.ostanding  of  the  question,  or  some  other  cause.  By  a  fair 
analysis  of  her  testimony,  however,  many  seeming  contradictions  are  more 
apparent  than  real.  The  examination  in  chief  was  not  skillfully  conducted, 
many  of  the  IntNTogatories  embodying  three  or  four  questions,  the  last  of 
whi^  was,  very  naturally,  answered  by  her,  while  those  preceding  it  were 
left  nnanswer^.  The  order  of  events  was  necessarily  lost  sight  of  by  her, 
and  she  was  placed  In  the  attitude  of  answering  many  questions  which  might 
be  applied  to  any  stage  of  the  transaction.  The  cross-examination  of  course 
tended  to  increase  these  apparent  discrepancies.  But  the  testimony  of  the 
witness  throughout,  corroborated  as  it  is  upon  many  important  facts,  leaves 
no  question  but  that  the  verdict  of  the  jury  is  sufflclenUy  supported  by  the 
testimony  so  far  as  the  objections  presented  by  the  phdntiff  in  error  attack  it 
Before  making  his  statement  to  Munson,  plaintiff  in  error  seems  to  have 
satisfied  himself  that  neither  the  family  of  Miller  nor  Helms  was  at  home. 
Upon  the  plausible  i^resentations  made  to  her,  the  prosecutrix  accompanied 
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him,  aa  one  of  her  age  and  lack  of  judgment  might  be  liable  to  do.  Whettier 
or  not  there  was  a  party  at  the  residence  of  Mr.  Parks  neither  partj  seems  to 
have  thought  it  necessary  to  inquire*  perhatM  rightly,  as  no  effort  was  made 
to  reach  the  place  designated.  It  can  hardly  be  necessary  to  give  a  detail  of 
what  occarred  at  the  time  of  the  commission  of  the  offense.  It  is  not  contra* 
dieted,  and  no  good  could  result  from  entering  upon  its  narration. 

Upon  the  oral  argument,  it  was  insisted  that  there  was  error  in  the  case 
because  the  prosecutrix  was  permitted  to  detail  the  complaint  she  made  to  Mrs. 
Helms  immediately  after  the  alleged  offense,  upon  her  return  to  Mrs.  Helms' 
house.  Had  the  question  of  the  admissibility  of  this  testimony  been  pre- 
sented to  the  trial  court  by  the  proper  objection  and  exception  to  its  ruling, 
if  adverse,  this  question  would  have  been  presented  for  review.  But  no  such 
objection  was  made,  therefore  no  ruling  or  exception.  So  far  as  is  shown  by 
the  record)  the  examination  was  made  with  the  consent  of  the  plaintiff  in  er- 
ror, and  he  cannot  now  object.  These  observations  apply  with  equal  force 
to  the  questions  propounded  to  the  prosecutrix  by  the  court,  so  far  as  they 
relate  to  the  testimony  of  the  witness  as  to  the  complaint  made.  No  objec- 
tion was  made  to  any  of  them.   If  any  error  existed,  it  was  waived. 

At  another  period  in  the  trial,  and  during  the  examination  of  the  witness, 
the  court  propounded  certain  questions  to  her  as  to  the  character  of  her  un- 
deT'Clothing,  and  the  exact  position  of  plaintiff  in  eri-or  with  reference  to  her, 
during  the  occurrence,  which  were  objected  to  by  him  upon  the  grounds — 
First,  because  thecourt  asks  them ;  second,  because  they  were  irrelevant,  im- 
material, and  incompetent.  As  to  the  flrst  objection,  it  must  be  sutBcient 
here  to  say  that  cii-cumstances  might  arise  in  which  it  would  be  the  duty  of 
the  court  to  propound  questions,  and  insist  upon  direct  and  unequivocal  an- 
swers. It  sometimes  becomes  necessary  for  the  presiding  judge  to  take  this 
course,  especially  if  there  is  an  apparent  misunderstanding  l^etween  the  wit- 
ness and  tlie  person  propounding  the  question,  or  where  a  witness  is  diffident, 
obtuse,  or  unfriendly;  and  the  simple  fact  that  the  questions  here  referred  to 
were  propounded  by  the  court  would  not  of  itself  be  sufficient  to  reverse  the 
judgment.  As  to  the  materiality,  irrelevancy,  or  incompetency  of  the  testi- 
mony, there  could  be  no  doubt.  The  question  was  concerning  the  condition 
of  ^he  underdothing  of  the  prosecutrix,  the  principal  one  of  which  was  as 
follows:  "TYere  the  drawers  you  wore  that  night  tight  drawers?  Ansioer. 
Yea,  sir."  Wecan  see  no  good  reason  why  the  plaintiff  in  error  can  complain 
of  this.  The  answer  was  beneficial  to  him,  ratlier  than  otherwise.  Even 
were  the  relevancy  or  materiality  of  this  testimony  questionable,  it  was  wholly 
without  prejudice. 

The  next  question  presented  is  as  to  the  conduct  of  the  presiding  judge  dur- 
ing the  trial.  The  objection  Is  to  the  course  puraued  by  him  tn  the  examina- 
tion of  the  witnesses.  Questions  were  asked  by  him,  some  of  which  were  upon 
material  points,  and  somewliat  leading  at  Umes.  The  question  here  presented 
has  not  been  before  this  court  heretofore,  and  is  one  of  importance,  as  bearing 
upon  the  practice  in  this  state,  and  also  as  affecting  the  aathority  and  duties 
of  the  presiding  judge.  It  Is  insisted  that  as  public  proseoutors  are  provided 
law,  and  at  public  expense,  it  should  be  left  to  them  alone  toconda^  prose- 
cutions, without  any  suggestions  from  the  court;  that  the  prosecuting  i^r- 
neys  of  the  several  distridi  courts  are  selected  by  the  peo^e  with  a  view  to 
their  fltness  and  qoalification  for  the  position,  and  that  it  is  the  spirit  of  the 
law  that  trial  judges  leave  the  matter  of  presentlog  testimony  entirely  in  their 
hands.  As  a  matter  of  practice  in  this  state,  we  think  the  rule  generally 
adopted  by  the  judges  has  been  to  avoid  examining  witnesses,  and  to  permit  the 
case  to  go  to  the  jury  as  made  by  the  attorneys.  This,  of  conrse,  is  subject  to 
the  exception  above  stated,  in  which  case  there  can  be  no  doubt  as  to  the  right 
and  duty  of  a  trial  judge.  Courts  should  also  see  that  the  examination  of  a 
witness  is  conducted  in  fairness  to  both  of  the  litigants,  and  to  the  witness. 
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Whether  or  not  the  Judge  has  the  right  to  go  beyond  this,  onderthe  proviBions 
ot  OUT  Criminal  Code*  might  become  a  serious  question.  At  common  law  the 
right  was  not  questioned. 

In  Whart.  Orlm.  Et.  (8th  Ed.)  §  452.  it  is  said:  "The  trial  court,  at  any 
period  of  the  examination*  may  put  questions  to  the  witness  tor  the  pnrpose 
of  eliciting  facta  bearing  on  the  issues,  and  the  witness  may  even  becalledfor 
this  purpose,  or  a  witness  not  called  by  the  parties  may  be  called  and  exam- 
ined by  the  oonit.  Nor  is  the  court,  as  to  evidence,  bound  by  the  rule  exclud- 
ing leading  questions;  but  an  answer,  not  in  itself  evidence,  brought  out  by 
the  questions  of  the  court,  may  l>e  ground  for  reversal."  This  rule  has  been 
sustained  in  Spps  v.  8tat«,  19  Oa.  102.  See.  also,  Archb.  Grim.  Fl.  163;  1 
Whart.  £v  §§  281.  496;  State  v.  Lee,  80  N.  0.  484. 

Assuming  that  the  rule  above  cited  is  the  correct  common-law  rule,  the 
question  arSes,  has  the  Code  so  far  changed  this  rule  as  to  require  a  reversal 
of  the  Judgment  in  this  case  upon  the  conduct  of  the  trial  judge  V  As  a  matter 
of  law.  we  cannot  say  that  in  this  case  the  trial  judge  bo  far  exceeded  the  rule 
which  is  daimed  to  have  been  established  by  the  Code  as  to  require  a  new 
trial  for  that  cause  alone.  While  it  is  apparent  that  the  course  pursued  by 
the  trial  judge  was  not  prejudicial  to  plaintift  in  error.yet  we  deem  it  proper 
to  suggest  that  the  judges  have,  to  a  very  great  extent,  been  shora  of  the 
arbitrary  power  conferred  upon  them  by  the  common  law.  It  is  not  neces- 
sary here  to  refer  to  that  which  is  known  by  every  student  of  tbe  law,  that 
at  common  law  the  authority  of  the  trial  judge  was  deemed  to  be  absolute, 
and  in  many  instances  was  greatly  abused.  This  power  has.  to  some  extent 
at  least,  been  removed  by  the  beneficent  provisions  and  spirit  of  the  Criminal 
Code,  the  trial  judge  must  have  the  rigbt  to  superintend  the  general  course 
of  trials  of  causes  before  him,  as  well  as  the  conduct  of  counsel  engaged 
therein,  but  this  authority  should  be  carefully  and  moderately  exercised.  The 
judge  should  be  so  absolutely  impartial  upon  the  trial  of  a  cause  as  to  give  no 
ground  for  suspicion  that  he  has  any  opinion  upon  the  merits  of  the  cause  on 
trial,  and  the  greatest  care  should  at  all  times  beobserved  that  no  act  or  word 
should  escape  which  would  deprive  a  judge  of  the  well-earned  reputation  of 
American  courts  for  absolute  impartiality.  While,  as  we  have  said,  the  con- 
duct of  the  trial  judge  to  which  objection  baa  been  made  cannot  be  said  to 
have  worked  prejudice  to  plaintiff  in  error,  and  does  not  call  for  a  reversal  of 
the  case,  yet  we  think  that,  were  a  case  presentedinvolving  the  abuse  of  Judi- 
cial anthorttyto  the  prejudiceof  an  unsuccessful  litigant,  the  reviewing  court 
should  not  hesitate  to  reverse  the  judgment,  that  a  fair  trial  might  be  had. 

The  last  question  presented  and  urged  by  counsel  for  plaintiff  in  error  is 
that  the  punishment  imposed  Is  excessive,  and  for  that  reason  a  new  trial 
should  be  granted.  The  judgment  is  thatthe  plaintiff  in  error  be  confined  in 
the  penitentiary  tor  the  period  of  12  years.  Under  all  the  circumstances  we 
i^^ree  that  the  punishment  is  excessive,  but  this  of  itself  does  not  require  the 
granting  of  a  new  trial.  IJnder  the  provisions  of  an  act  of  the  legislature 
approved  March  31, 1887,  the  authority  is  given  directly  to  the  supreme  court, 
in  cases  o£  this  kind,  when  In  its  opinion  the  sentence  is  excessive,  to  reduce 
the  sentence  of  the  district  court  as  in  their  opinion  may  be  warrantc-d  by  ttie 
evidence.  Applying  this  provision  to  the  case  at  bar,  it  is  believed  that  the 
case  requires  the  exercise  of  the  power  contorred»  and  the  a6id%nce  of  tlie  dis- 
trict court  should  be  reduced  to  six  years. 

The  judgment  ot  the  district  court  will  therefore  be  so  far  modified  as  to  re- 
duce th«  sentence  as  above  indicated;  andthe  judgment  will  be  that  the  plain- 
tiff in  error  be  confined  in  the  penitentiary,  at  hard  labor,  but  without  solitary 
confinement,  for  the  term  of  six  years  from  the  date  of  the  judgment  of  the 
district  court.  In  all  other  respects  the  judgment  of  the  district  court  is  af- 
firmed.  Judgment  accordingly. 

(The  otfa*>r  judges  concur.) 
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2f  AXWELi.,  C.  J.  I  concur  in  the  modlflcation  of  the  Judgment  in  this  case, 
and  also  in  the  points  stated  in  the  S7llnbu8.  In  my  Tievr  our  statute  has 
changed  the  common  law  so  far  as  to  practically  prohibit  the  presiding  jud^ 
from  examining  the  witnesses,  in  whole  or  in  part,  in  a  criminal  case.  Under 
the  common  law,  as  counsel  was  not  allowed  to  a  prisoner  In  the  trial  of  a 
charge  of  felonj,  the  judge  was  supposed  to  act  as  the  prisoner's  counseL  It 
became  the  Joule's  duty,  therefore,  to  cross-examine  the  witnesses,  and  pro- 
tect the  righti  of  tlie  aocnsed.  In  this  country,  however,  the  oommon^aw 
rule  which  denied  counsel  to  a  person  aocused  of  felony  lias  not  prevailed,  and 
one  ot  the  guaranties  of  the  constitution  of  the  United  States  and  of  this  state 
is  that  a  imrty  accused  of  crime  shall  be  oititled  to  counsel  to  make  his  de- 
fense, and  a  trial  before  an  impartial  jury.  A  trial  cannot  be  fair  and  impar- 
tial if  the  judge  is  permitted,  either  directly  or  Indirectly,  to  express  an  opin- 
ion upon  the  facts.  This  opinion  necessarily  would  have  great  weight  with 
the  jury,  and  as  he  is  not  permitted  directly  to  give  his  views  upon  tlie  facts, 
be  should  not  be  permitted  to  do  so  indii-ediy,  either  by  his  conduct  or  the 
form  of  questions  to  witnesses.  It  may  be  said  that  in  some  cases  it  would 
be  impossible  to  convict  a  party  unless  the  judge  should  bring  his  influence 
to  bear  upon  the  jury.  Such  an  argument,  instead  of  being  in  favor  of  the 
practice,  Is  directly  opposed  to  it.  OrdiDarily,if  tbefactswiU  justifythejury 
in  finding  a  verdict  of  guilty,  the  probabilities  arethat  thc^  will  do  so.  If  the 
testimony  leaves  the  guilt  of  the  accused  In  doubt,  he  is  entitled  to  the  benefit 
of  that  doubt,  and  no  influence  outside  of  the  testimony  should  be  brought 
to  bear  upon  the  Jury  to  induce  them  to  overcome  such  doubt. 

Our  statute  prohibits  oral  instructions  to  a  Jury,  except  by  consent  of  par< 
ties,  and  this  prevenbi  the  judge  fxom  dlrecUng  Uie  jury  in  any  manner,  un- 
less in  writing,  in  the  presence  of  the  parties,  where  exceptions  may  be  taken 
to  the  ruling  or  direction.  A  fair  trial  means  a  trial  before  an  impartial  jury 
who,  without  extraneous  influence,  will  be  guided  by  the  testimony  alone  in 
rendering  a  verdict.  The  law  clothes  the  judge  witli  power  to  determine  the 
law,  and  intrusts  to  the  jury  all  questions  of  fact;  and  this  division  of  duties 
should  be  recognized  and  adhraed  to  on  a  triaL 


State  ex  ret.  Peebles  v,  Thayer. 

{Supreme  Qmrt  of  Jfebrarkn.    November  16,  1887  ) 

TiBBJTOBIES — Acr  DSFIHIHO  BOUNDASIXS  OF  CoUXTY— 1»I>I AH  BiatXHTATIOIT. 

The  act  of  tlie  territorial  legislature  of  Marcti  7,  1855.  entitled  "An  act  defining 
the  boundaries  of  counties  therein  named,  and  for  otlier  puriwsea,"  In  so  far  as  it 
defines  tlie  boundaries  of  Biackbird  county,  is  inoperative  and  void,  as  belnK  in 
violation  of  the  act  of  conn-ess  approved  May  30, 1864,  entitled  "An  act  to  nrganixe 
tlie  territory  of  Nebraska,  and  which  reserved  fVoiii  within  the  boundariea  of  the 
territory  the  Indian  reservation  of  which  said  Blackbird  county  was  a  part. 
{S^ibta  by  the  Court.) 

Mandamus. 

Bama  Bros.,  for  relator.   The  Attorney  General^  for  respondent. 

Reese,  J.  This  is  an  application  to  this  court,  in  the  exercise  of  its  orig- 
inal jurisdiction,  for  a  writ  of  mandamna  to  the  governor  of  the  state,  for 
the  purpose  of  requiring  him  to  designate  the  temporary  county  officers  and 
county  seat  of  the  county  of  Blackbird,  in  order  that  said  county  may  become 
organized  as  one  of  the  counties  of  the  state.  Tlie  attorney  general,  repre- 
senting respondent,  appeared  and  demurred  to  the  petition  and  alternative 
writ,  upon  the  ground  that  they  do  not  state  facts  sulflcient  to  constitute  a 
cause  of  action,  or  entitle  the  relator  to  the  relief  prayed. 

From  the  petition  and  record  tKfore  us,  it  appears  that  prior  to  tlie  com- 
mencement of  this  action  the  citizens  of  the  territory  which  it  is  alleged  con- 
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stitntes  tbe  county -of  Bladcblrd  presented  to  respondent  their  petition  for 
the  oi^nization  of  said  county,  the  appointment  of  special  county  commis- 
sioners, and  the  designation  of  a  temporary  county  seat,  under  the  provisions 
of  article  2  of  chapter  17,  Comp.  St.,  entitled  "Organization  of  new  counties." 
This  petition  was  refused  by  respondent  on  the  twenty-eighth  day  of  June, 
1887.  for  the  reason  tliat  respondent  did  not  believe  he  liad  authority  so  to 
do  under  the  provisions  of  the  act  of  the  territorial  legislature,  by  which 
the  boundaries  of  Blackbird  county  were  alleged  to  have  been  established. 
Two  questions  are  presented  by  the  demurrer  for  decision,  which  are — First, 
as  to  the  authority  of  the  Judicial  department  of  the  state  to  coerce  the  chief 
executive  officer  to  perform  a  ministerial  act;  and  second,  should  this  power 
-exist,  whether  it  is  the  duty  of  respondent  to  perform  the  acts  prayed  for  in 
the  petition  of  relator? 

As  we  view  the  case,  the  decision  of  the  second  or  last  question  must  be 
decisive  of  the  whole  case;  and  therefore  it  becomes  unnecessary  to  inquire 
■as  to  the  first.  Considerable  has  been  said  by  counsel  in  the  ai^ument  as  to 
the  great  inconvenience  and  annoyanoe  to  the  settlers  upon  the  territory  In 
']ue«tion,  resulting  from  a  want  of  proper  county  organization,  the  establisti- 
iiient  of  county  government,  of  public  schools,  and  many  other  conveniences 
and  necessaries  of  which  they  are  deprived.  The  condition  of  these  people 
is,  no  doubt,  to  be  deplored;  and  some  action  should  be  taken  by  the  proper 
autboritiee  at  an  early  day  tor  their  relief,  and  for  the  establisliment  of  proper 
government;  but  this  action  cannot  perhaps  be  taken  by  the  executive  alone. 
The  case  at  Imr  involves  simply  the  question  of  the  duty  of  the  respondent 
under  the  law,  and  no  consideration  can  properly  enter  the  case  to  aid  in  its 
solution  except  this  one.  The  act  of  the  territorial  legislature  by  which  it  is 
claimed  the  boundaries  of  Blackbird  county  were  established,  was  approved 
March  7,  1855.  more  than  30  years  ago.  The  boundaries  of  the  county  are 
defined  in  the  third  section  of  the  act,  which  is  as  follows:  "That  the  boun- 
daries of  Blackbird  county  are  as  follows:  beginning  at  the  north-enst  cor- 
ner of  Burt  county,  thence  up  the  middle  part  of  the  main  channel  of  the 
Missouri  river  to  a  point  two  miles  north  of  where  Omaha  ci-eek  enters  into 
the  Missouri  river  bottom,  thence  west  30  miles,  thence  south  to  a  point  due 
west  of  the  beginning.  That  the  seat  of  justice  of  said  county  be,  and  the 
same  is  hereby,  located  at  Blaclibird  city."    Laws  18.55,  342. 

It  may  well  be  doubted  whether  the  partial  boiindaiy  thus  established 
would  be  sufficient  to  require  the  executive  to  organize  the  territory  thus 
sought  to  be  inclosed.  Tet  this  question  need  not  be  decided,  and  will  not 
be  discussed.  At  the  time  of  the  passage  of  the  act  above  referred  to,  the 
territory  in  question  constituted  a  part  of  an  Indian  reservation,  and  it  be- 
comes important  to  inquire  whether  or  not  at  that  time  it  was  competent  for 
the  territorial  l^ialature  to  assert  its  authority  over  it,  to  the  extent  of  the 
establishment  of  county  boundaries. 

Among  other  provisions  of  section  1  of  the  act  of  congress  approved  May 
30, 1854,  entitled  "An  act  to  organize  the  territory  of  Neliraaka,"  (Gen.  St. 
Neb.  37.)  is  the  following  proviso:  "Provided  farther,  that  nothing  in  this 
act  contained  shall  be  construed  to  impair  the  rights  of  person  or  property 
now  pertaining  to  the  Indians  in  said  territory,  so  long  as  such  rights  shall 
remain  unextinguished  by  treaty  between  the  United  States  and  such  Indians, 
or  to  include  any  territory  which,  by  treaty  with  any  Indian  tribe,  is  not, 
without  the  consent  of  said  ttibB,  to  be  included  within  the  territorial  limits 
4r  Jurisdiction  of  any  state  or  territory;  but  all  such  territory  shall  be  excepted 
«utofthe  boundaries,  and  constitute  no  part  of  the  territory  of  Nebraska,  un- 
til said  tribe  shall  signify  their  assent  to  the  president  of  the  United  States, 
to  be  included  within  said  territory  of  Kebrasiva,  or  to  afEect  the  authority  of 
government  of  the  United  States  to  make  any  regulations  respecting  such 
Indians,  their  lands,  property,  or  other  righte,  by  treaty,  law,  or  otherwise. 
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which  it  would  have  been  eompetont  tor  the  goTernment  to  moke  If  this  acfc 

had  never  passed. " 

It  will  be  seen  by  the  foregoing  that  all  "such  territory  s/uill  be  excited 
out  of  the  boundaries,  and  constitute  no  part  <^  tfie  territory,  until  the  as- 
sent of  the  tribe  occupying  the  territory  reserved  should  be  obtained."  It  is 
not  claimed  that  this  assent  bad  been  obtained  at  the  time  of  the  passage  of 
the  act  By  the  several  treaties  between  the  United  States  and  the  Omaha 
Indians,  (Revision  of  Indian  Treaties.  564, 569,)  and  the  Winnebago  Indians^ 
(Id.  1014,)  and  the  memorial  and  joint  resolution  adopted  by  the  territorial 
legislature  of  Nebraska  of  January  26,  1856,  (Laws  1856,  236,)  as  well  as  by 
the  public  history  of  the  territory  and  state,  it  appears  that  the  rights  of  the 
Indians  to  the  reservation  remained  unextinguished  up  to  the  time  of  the  ad- 
mission of  the  ten-itory  as  a  state  in  1867.  This  being  true,  it  is  apparent 
that  at  the  time  of  the  passage  of  the  act  of  the  territorial  legislature  in  1855, 
establishing  the  boundaries  of  Blackbird  county,  neither  tlie  legislature  nuc 
the  territodal  government  had  any  jurisdiction  or  authority  to  establish  county 
boundwies  within  the  reeervation,  and  ttiat  the  act  in  that  behalf  was  void^ 

This  also  has  been  the  evident  opinion  of  the  territorial  and  state  officers 
and  legislatures,  ever  since  the  passage  of  the  act  of  1855.  No  steps  have 
been  taken,  and  no  effort  has  been  made,  to  organize  the  county,  nor  to  make 
it  a  part  of  the  settled  portion  of  the  state.  There  has  been  no  recognition 
whatever  of  the  existence  of  such  a  county  for  30  years;  and  when  the  state 
legislature  in  1873,  by  its  act  of  March  3d  of  that  year,  dedned  the  bounda- 
ries of  all  the  then  counties  of  the  state,  no  reference  was  made  to  Blackbird 
county,  and  the  territory  which  it  is  now  claimed  constitutes  that  county  was 
not  included  as  a  county,  save  that  part  which  was  included  within  the  county 
of  Cuming.  Subsequent  to  that  time  (1879)  another  portion  of  the  reserva- 
tion WHS  placed  within  the  boundaries  of  Burt  county,  and  in  1881  another 
portion  was  added  to  Wayne  county.  The  act  of  1879,  defining  the  bounda- 
ries of  Burt  county,  (Laws  1879,  77,)  not  only  separates  a  part  of  this  terri- 
tory from  the  alleged  county  of  Blackbird,  but  recognizes  the  existence  of 
the  Omaha  reservation,  by  commencing  at  the  south-east  oemer  thereof,  as 
the  initial  or  beginning  point  of  the  boundary  line  of  Burt  county.  These 
facts  present  another  suggestion,  which  is  that  if  respondent  has  authority 
to  cause  the  organization  of  the  county  of  Blackbird  under  the  provisions  of 
the  act  of  1855.  he  must  do  so  with  direct  reference  to  the  boundaries  estab- 
lished by  that  act.  He  has  no  authority  to  depart  therefrom.  The  exercise 
of  that  authority  would  be  to  ignore  the  acts  of  the  legislature  of  1873,  1879» 
and  1881,  by  which  great  confusion  would  ensue  in  the  collection  of  state  and 
oounty  revenues,  and  in  the  enCwoement  the  laws — a  step  whioh  any  ex- 
ecutive ml^t  well  hesitate  to  take  until  directed  by  kgislative  enactments,, 
which  would  remove  the  dltBculty. 

We  therefore  bold  that  the  act  of  1855.  in  so  far  as  It  auamed  to  establish 
the  boundaries  of  Blackbird  county*  was  void»  and  that  It  la  not  the  duty  of 
respondent  to  comply  with  the  petititm  asking  the  organization  oC  that  county^ 
The  writ  Is.  therefore,  denied. 

(The  other  judges  concur.) 


McCoT  V.  Statbl 
{SusjretM  Qmrt  of  NAnxika,   Novetuber  10, 1887.) 

1.  iHDICrHEltT  AVD  IXFORMATIOIT — ALLBOIVQ  OrrSNSB  COKHrTTBD  WITHIH  JOBISDICTIOir 

or  Court. 

iDformatlon  charging  the  defendaut  with  the  crime  of  larceny  in  the  following 
form  :  "That  on  or  about  the  twenty-second  day  of  May,  in  the  year  of  our  Lord 
one  tboasand  eight  hundred  and  eighty-five,  one  Jamea  F.  McCoy,  late  of  the  said 
county  of  Madiiton.  aiid  state  aforesaid,  unlawfully,  willfully,  and  feloniously,  ona- 
browu  gelding,  of  tha  valuft  of  fllK^  of  the  penoDal  property  of  one  Victor  Caralin,. 
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did  convert  to  his  own  osa  with  the  intent  to  steal  tha  Bame,  the  said  Janies  F.  Mo* 
Coy  theii  and  there  being  tne  bailee  of  aaid  property,"— Ae/d  to  be  insii  IHcient  to  Bop- 
port  B  Terdict  of  gall^  and  Judgment  thereon,  as  not  alleging  that  the  crime  waa 
committed  within  the  JarlBOiction  of  the  court  in  which  the  information  waa  filed. 

2.  CtewufAL  Pbactio— YsBDior— Foax  akd  SornoiBKoY. 

The  Terdict  by  which  the  defendant  was  foaud  guilty  of  larceny,  "in  manner 
and  form  as  charged  In  the  flrat  count  or  paragraph  of  tlie  Infomiation,"  without 
ascertaining  the  value  of  the  property  alleged  to  have  been  stolen,  b  Inaufllelent, 
under  the  provisions  of  aeotion  488  of  the  Criminal  Cod^  to  sustain  a  sentence  of 
imprisonment  in  the  penitentiary. 

{SyBdbuM  fly  the  Oturt.) 

Error  to  district  court,  Madison  countj;  Obawfobd,  Judge. 

W.  V.  Allen,  tot  plaintiff.   The  Attornej/  General,  for  defendant. 

BE3SSB,  J.  PlaintxfC  in  error  was  convicted  of  the  crime  of  larceny,  as 
bailee  of  personal  property,  under  the  provisions  of  section  121  of  the  Crim- 
inal Code.  He  was  sentenced  to  two  years  imprisonment  in  the  penitentiary, 
and  brings  the  cause  to  tliis  court  bjpetition  in  error.  Fending  the  proceed- 
ings in  this  court,  he  made  application  for  a  writ  of  habeas  corpus  by  which 
he  seeks  to  be  admitted  to  bail.  His  petition  for  the  writ  being  submitted, 
was  taken  under  advisement,  and,  pending  decision,  the  proceedings  In  error 
were  submitted  upon  the  merits  by  the  counsel  for  plaintiff  in  error  and  the 
attorney  general.  The  information  consists  of  two  counts,  one  for  the  lar- 
ceny of  the  property  described ;  tlie  other  for  embezzlement.  Upon  the  trial 
the  court  gave  to  the  jury  instruction  No.  9,  which  is  as  follows:  "Tou 
are  instruiSed  to  find  defendant  not  guilty  as  to  the  second  count  In  the 
information."  By  this  the  cause  was  retained  for  trial  only  on  the  Qrst 
count.  The  charging  part  of  this  count  is  as  follows:  "That  on  or  about 
the  twenty-second  day  of  May,  in  the  year  of  our  Xiord  one  thousand  eiglit 
hundred  and  eighty-five,  one  Jam^  F.  McCoy,  late  of  the  said  county  of 
Madison,  and  state  aforesaid,  unlawfully,  willfully,  and  feloniously,  one  brown 
gelding,  of  the  value  of  9150,  of  the  personal  property  of  one  Victor  Cavalin, 
did  convert  to  his  own  use,  with  intent  to  steal  the  same,  and  he,  the  said 
James  F.  McCoy  then  and  there  being  bailee  of  said  property  aforesaid, "  etc. 
It  will  be  observed  that  this  count  ^  the  information  contained  no  allega- 
tion as  to  the  county  or  state  In  which  the  alleged  crime  was  committed. 
This  was  evidently  an  oversight  on  the  part  of  the  pleader,  as  it  is  elementary 
that,  to  confer  jurisdiction  upon  the  court  for  the  trial  of  an  offender,  the 
information  or  indictment  must  allege  specifically  that  the  crime  was  com- 
mitted within  the  jurisdiction  of  the  court.  No  argument  upon  this  proposi- 
tion is  deemed  aeceesaiy,  and  its  consideration  m«y  be  dismissed  with  the 
remark  that  the  information  is  clearly  insufficient  to  sustain  the  Judgment. 

The  T«:dict  of  the  jury  upon  which  the  judgment  is  based,  as  follows: 
**  We,  the  Jury  duly  impaneled  and  sworn  in  tlie  above^i^Ued  cause,  do  find 
the  defendant,  James  F.  McCoy,  guilty  in  the  manner  and  form  as  charged 
In  the  flnt  count  or  paragraph  of  the  information,  and  not  guilty  as  to  the 
second  count  or  paragraph  of  the  information. " 

The  section  nnder  which  the  plaintiff  in  error  was  convicted  is  as  followB: 
"That  if  any  bailee  of  any  money,  bank-bill  or  note,  goods  or  cliattels,  sliall 
convoi  the  same  to  his  or  her  own  use,  with  an  intent  to  steal  the  same,  he 
shall  be  deemed  guilty  of  larceny  in  the  same  manner  as  if  tlwori^nal  taking 
bad  been  felonious^  and  on  conviction  thereof,  shall  be  punished  accordingly. " 
SecUon  121,  Grim.  Code.  It  will  be  seen  that  the  well-established  rule  ap- 
plicable to  prosecutions  for  Unjeny,  eetabUshed  by  the  Criminal  Code  of  this 
state  with  reference  to  the  value  of  the  stolen  property,  is  made  f4)plieable  to 
(Aeuaea  defined  by  Uits  section.  "He  shall  be  deemed  guilty  of  laiceny  Inthe 
same  manner  as  if  the  oi^inal  taking  had  beenfelonious,**  etc  By  reference 
to  sectioDS  114  and  119  of  the  Criminal  Code,  it  will  be  seen  that  stealing  of 
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property  of  the  value  of  over  $35  is  made  a  felony;  under  835,  a  misdemeanor. 
Section  4t^  of  the  Criminal  Code  Is  as  follows:  "  When  the  indictment  charges 
an  offense  against  the  property  of  another  by  larceny,  embezzlement,  or  ol>- 
taining  under  false  pretenses,  the  jury,  on  conviction,  shall  ascertain  and  de- 
clare in  their  verdict  the  value  of  the  property  stolen,  embezzled,  or  feloni- 
ously obtained."  This  provision  of  the  Code,  although  clearly  applicable  to 
the  case  at  bar,  was  wholly  ignored.  Its  provisions  are  mando^ry,  and  can- 
not be  evaded. 

The  verdict,  therefore,  confeiTed  no  authority  upon  the  trial  court  to  enter 
a  Judgment  or  sentence  by  which  plaintiff  in  error  was  convicted  of  felon7. 
This  question  was  presented  to  the  trial  court  by  the  plaintiff  in  error  in  his 
motion  in  arrest  of  judgment,  but  the  motion  was  overruled,  and  judgment 
entered  upon  the  verdict,  to  which  plaintiff  in  error  excepted,  and  which  is 
now  assigned  as  error  by  the  petition  In  error.  The  judgment,  therefore  can- 
not stand. 

The  judgment  of  the  district  court  Is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 
(The  other  judges  concur.) 


Hoke  and  others  v.  Halvbrstadt. 

(Supreme  Cowi  of  Nebraska.    November  16,  1887.) 

1.  Tbiai/— JorwT  Defksdasm— Verdict  aoain3t  All— Motioh  toh  New  TKiAih 

Under  the  provLiiona  of  section  429  of  the  Civil  Code,  in  an  action  against  two  or 
more  defendants  upon  a  joint  obligation,  the  evidence  being  ample  aa  to  one,  but 
insutUcient  aa  to  the  other  defenijaiito,  the  verdict  and  judKuient  should  be  against 
one,  and  in  favor  of  the  otliers.  In  sucli  case  where  the  verdict  was  aoainst  all  of 
the  defendants!,  and  those  against  whom  there  was  but  insufficient  evidence  made 
no  motion  for  a  new  trial  aa  to  themselves  alone,  and  judgment  was  rendered 
against  all,  it  will  not  be  disturbed. 

2.  Pl.KADIKa — SUFPICIEnCT  AFTER  VBRDIOT. 

I'etition  examined,  and  AcU  sotticieDt  when  assailed  after  verdict. 

{Sj/Uabus  by  Uie  Omrt.) 

Error  to  district  court,  Johnson  county;  Broadt,  Judge. 
Cornish  A  Tibbetts,  for  plaintiffs.   L.  0.  Clutpman  and  B.  W.  Metcalfe^ 
for  defendant. 

Reksb,  J.  This  is  a  proceeding  in  error  to  the  district  court  of  Johnson 
county.  The  action  was  against  plaintiff  in  error  Huke,  who  was  a  con- 
stable, together  with  the  other  plaintiffs  in  error  as  sureties  upon  his  official 
bond.  The  allegations  of  the  petition  may  be  briefly  stated  to  be  that  on  the 
twenty-third  of  January,  in  the  year  1885,  the  plaintiff  in  error,  as  such  con- 
stable, under  and  by  virtue  of  an  oi'der  of  attachment  placed  in  his  hands  for 
execution,  levied  upon  certain  personal  property  as  the  property  of  one  £.  A. 
Halverstadt;  that  at  the  time  of  the  levy  defendant  in  error  held  a  chattel 
mortgage  on  the  property  to  secnre  a  debt  of  $300,  of  which  plaintiff  in  error 
had  due  notice  when  the  levy  was  made.  Plaintiff  in  error  sold  the  property 
in  pursuance  of  his  levy,  and  this  action  is  for  damages  caused  thereby  to  the 
holder  of  the  mortgage,  by  being  deprived  of  the  security  for  his  debt. 

The  answer  of  plaintiff  in  en-or  admitted  the  execution  of  the  mortgage, 
and  alleged  that  it  was  fraudulent  and  void  as  against  creditors,  and  espe- 
cially as  against  the  plaintiff  in  the  attachment  proceedings.  It  is  furtlier 
alleged  that  the  mortgjiged  property  consisted  of  a  stock  of  goods  in  a  groeeiy, 
confectionery,  and  restaurant,  and  that  after  the  execution  of  the  mortgage, 
the  mortgagor,  with  the  consent  of  defendant  in  error,  who  was  the  mort- 
gagee, sold  the  goods  in  the  usual  course  of  trade,  with  the  consent  and  knowl- 
edge of  defendant  in  error.  The  attachment  proceedings  are  set  out  in  full,  but 
as  there  is  no  point  made  aa  to  their  legality,  they  need  not  be  furtlier  notdosd. 
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We  may  f  uitber  xemark  that  there  is  no  proof  in  therecord  that  defendant  in 
error  bad  taiy  knowledge  of  the  sale  of  the  goods,  nor  that  he  had  given  hia 
consent  thereto.  These  facts  are  also  denied  by  hlin  In  his  twtimonj.  There 
is  nothing  in  the  mortgage  conferring  this  right,  and  the  contention  that  the 
mortgage  was  void  by  reason  of  such  sales*  may  be  disposed  of  with  the  re- 
mark that  the  verdict  of  the  jury  upon  this  question  must  be  final,  it  being 
sQpported  by  sutScient  evidence.  In  addition  to  the  averments  contained  in 
the  answer,  to  which  we  have  referred,  there  is  a  general  denial  of  each  and 
every  of  the  allegations  in  the  petition,  except  such  as  are  expressly  admitted. 
It  is  admitted  that  plaintiff  in  error,  at  the  time  of  the  seizure  and  sale,  was 
constable  of  Todd  precinct  in  Johnson  county,  as  alleged  in  the  petition,  but 
tliereis  no  admission  that  the  other  plaintiffs  in  error  were  sureties  upon  liis 
official  bond,  nor  that  any  bond  had  ever  been  executed.  There  was  no  testi- 
mony introduced  tending  in  any  way  to  prove  the  execution  of  sue!)  bond,  or 
tliat  the  other  plaintiffs  in  error,  aside  from  Hoke,  were  bound  to  respond  for 
the  damnges.  The  verdict  of  the  jury  by  which  the  case  was  tried  was  in 
favor  of  defendant  in  error,  and  against  all  of  the  plaintiffs  in  error,  for  the 
aum  of  S130,  uponwhichjudgment  was  rendered  against  all.  This  was  clearly 
erroneous,  and  would  call  for  a  reversal  of  the  judgment  were  it  not  for  the 
fact  that  no  separate  defense  or  issue  was  present^  by  the  sureties,  separate 
from  the  general  answer  of  Hoke,  and  no  separate  motion  for  a  new  trial  was 
made  by  them,  they  preferring  to  rest  their  defense  and  motion  for  a  new 
trial  upon  the  general  issues  involved  in  the  coie,  aad  the  allegations  of  eiror 
presented  by  the  principal  defendant,  Hoke. 

In  Long  v.  Ciapp,  15  Neb.  417,  19  K.  W.  liep.  467,  which  was  an  action 
for  a  breach  of  a  joint  warranty  in  a  sale  of  chattels,  it  was  decided  that  where 
the  evidence  was  ample  ae  to  one,  but  insulUcient  as  to  another,  defendant, 
the  verdict  and  judgment  should  be  against  the  one  only,  and  not  the  otiier; 
but  where  the  verdict  was  against  both,  and  the  one  against  whom  there  was 
but  insulficient  evidence  made  no  motion  for  a  new  trial,  as  to  liimself  alune, 
and  judgment  was  rendered  against  both,  the  judgment  would  not  be  dis- 
turbed. The  then  Cliief  Justice  Cobb,  in  writing  the  opinion,  says:  "Tliere 
was  a  motion  for  a  new  trial  of  this  cause,  and  one  of  llie  grounds  therein 
stated  is  that  the  verdict  is  not  sustained  by  suiScient  evidence;  also  that  the 
verdict  is  contrary  to  law;  but  this  point  is  not  made  tliat  the  evidence  fails 
especially  in  ita  application  to  defendant  Smith.  Under  the  oommon-law 
practice,  where  the  declaration  counted  upon  a  joint  liability  on  the  part  of 
several  defendants,  and  the  evidence  only  proved  a  several  liability  as  to  one 
of  them,  the  plaintiff  was  nonsuited.  But  not  so  under  the  Code. "  He  then 
quotes  section  429  of  the  Civil  Code,  which  need  not  be  here  recopied,  but 
which  is  to  the  effect  that  judgment  may  be  rendered  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants; that  it  may  determine  the  rights  of  the  parties  on  ^ithei  side,  as  between 
themselves,  and  it  may  grant  a  defendant  any  affirmative  relief  to  which  he 
may  be  entitled.  Plaintiff  in  error,  by  his  motion  for  a  new  trial,  failed  to 
present  tu  the  trial  court  the  question  of  the  want  of  evidence  as  against  the 
suretira;  no  objection  was  made  by  them  upon  thid>  ground.  This  must  be 
deemed  a  waiver  of  their  right  now  to  object. 

It  is  now  insisted  that  the  petition  of  defendant  in  error  was  not  sufficient 
to  entitle  him  to  any  affirmative  relief.  It  is  true  that  it  is  not  skillfully 
drawn,  and  upon  motion  for  a  more  specidc  statement  it  might  have  been  re- 
quired to  be  made  more  definite  and  certain;  but  sufficient  appears,  when  as- 
sailed after  verdict,  to  show  a  cause  of  action,  and  the  judgment  will  not  for 
that  reason  be  set  aside.  There  was  sufficient  to  apprise  plaintiffs  in  error 
of  the  nature  of  the  claim  against  them,  and  of  the  relief  sought.  This,  un- 
der the  liberal  provisions  of  the  Code,  will  be  held  sufficient  when  assailed 
after  verdict. 
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prejudicial  error  appearing  of  reoord^     judgmmt  oannot  be  molested. 
It  is,  tfaer^re,  afBrmed. 
(The  other  judges  concur.) 


HoLUBB  and  amfcber  9.  Hill. 

(Bfipreme  Court  of  Nelnwka.   NoTember  16,  1667.) 

T^UD—VsnvM  Influkhob — Evidehcb. 

'  The  evidence  examined,  and  held  to  suatoin  the  fiadlugi  and  decree  of  the  district 
court,  and  not  to  presenta  case  of  fraod  or  undue  influence. 

(SyllabM  lt]f  tha  Omtrt. 

Appeal  from  district  court,  Gage  county;  Bboadt,  Judge. 
Lamb,  XtcketU  ifi  WiUon,  for  plalntifb.  Pemberton  dt  Bash,  tor  defend- 
ant. 

Cobb,  J.  This  is  an  action  by  Reginald  P  D.  Holmes  and  Leonard  W. 
Colby,  his  guardian,  plnintifFs,  against  Edward  M.  Hill,  defendant.  Tlie 
principal  object  and  purpose  of  the  action  was  to  annul,  set  aside,  and  avoid 
a  certain  contract  entered  Into  between  Holmes  and  Hill,  on  the  fifteenth  day 
of  February,  1884,  at  Beatrice  in  this  state;,  which  contract  I  copy  from  the 
brieE  of  plaintiffs; 

"This  agreement,  made  and  entered  into  this  fifteenth  dajr  of  February, 
A.  D.  1884,  by  and  between  Reginald  F.  D.  Holmes,  of  Gage  county,  Ne- 
braska, party  of  the  first  part,  and  £.  M.  Hill,  of  the  same  county,  party 
of  the  second  part,  witnesseth  that  the  said  parly  of  the  first  part,  in  con- 
sideration of  the  covenants  and  agreements  of  the  said  party  of  the  second 
part  hereinafter  contained,  covenants  and  agrees  to  provide,  furnish,  and 
supply  said  party  of  the  second  part  a  sum  of  money  not  leea  in  amount 
than  twenty-five  thonsand  (925,0(>b)  dollars  for  the  purpose  of  being  handled, 
employed,  invested,  collected,  reinvested,  and  used  by  said  party  of  the  sec- 
ond part  in  such  manner  and  for  such  purposes  as  he  may  deem  for  the  best 
interests  of  the  parties  hereto,  in  accordance  with  this  ^eement,  said  money 
to  be  furnished  to  said  second  party  by  said  first  party  for  a  term  of  seven 
(7)  years  from  and  after  the  first  day  of  April,  A.  D.  1884.  Said  par^  of 
the  first  part  hereby  agrees  that  said  party  of  the  second  part  shall  have  the 
sole  use,  naanagement,  and  control  of  said  money,  and  the  property  in  which 
it  may  be  invested,  for  said  period  of  seven  years,  to  handle,  use,  invest,  rein- 
vest, collect,  loan,  buy  lands  or  personal  proper^,  or  otherwise  use,  employ, 
and  dispose  of  it,  in  such  manner  and  for  such  purposes  as  said  party  of  the 
second  part  may  deem,  judge,  and  consider  to  be  for  the  best  interests  of  the 
parties  hereto;  the  intention  of  the  party  of  the  first  part  being  to  furnish 
and  supply  said  money  to  said  party  of  the  second  part  to  be  handled,  used, 
managed,  controlled,  and  employed  the  same  as  if  said  money  absolutely 
belonged  to  said  party  of  the  second  part,  except  that  It  is  to  be  oaed  and  em- 
ployed for  the  benefit  of  both  parties  hereto  as  herein  set  forth. 

"t^aicl  party  of  the  second  part.  In  consideration  of  the  foregoing  agreement 
on  the  part  of  said  party  of  the  first  part,  hereby  agrees  to  talce,  receive,  and 
accept  the  said  sum  of  money,  not  less  than  twenty-five  thousand  dollars, 
from  said  party  of  the  first  part,  and  to  use,  manage,  and  employ  It  in  such 
mannei  as  shall,  in  his  best  judgment,  produce  the  best  income  and  largest 
profits  obtainable  from  it;  and  to  that  end  the  said  party  of  the  second  part 
agrees  that  he  will  use  and  employ  said  money  only  for  such  purposes  as  will, 
in  tiis  best  judgment,  produce  a  profit;  and  will  only  use  and  employ  it  m 
making  such  purchases,  loans,  and  investments,  and  for  such  purposes,  as 
wilt,  in  his  judgment,  produce  a  profit  on  the  money  invested;  and  said  party 
of  the  second  part  agrees  that  he  will  diligently,  and  to  the  best  of  his  knowl- 
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edge,  skill,  and  abUltj,  use  and  employ  said  money,  and  its  proceeds,  in  such 
manner  and  for  such  purposes  only  as  he  shall  deem  to  be  of  benefit  to  both 
parties  hereto;  aiid  that  he  will  faithfully  and  correctly  account  to  said  party  ' 
of  the  first  part  for  the  one-half  of  the  profits  arising  from  the  use  and  em- 
ployment of  said  money,  and  will  pay  the  one-half  of  said  proBts  to  said 
party  of  the  first  part,  at  the  times  and  In  the  manner  herein  set  forth. 

"  The  full  amount  of  said  sum  of  twenty-five  thousand  dollars  (625,000) 
principal,  and  all  the  profits  thereon,  except  such  part  of  said  profits  as  may 
tie  from  time  to  time  withdrawn  by  the  parties  hereto  under  this  agreement. 
«hall  remain  and  be  left  in  the  hands  of  said  party  of  the  second  part,  to  be  by 
him  used  and  employed  as  herein  stated,  until  the  expiration  of  this  agree* 
ment;  at  which  time  all  the  profits  arising  from  the  use  and  employment  of 
eaid  moneys*  and  not  before  that  time  divided,  shall  be  equally  divided  be- 
tween the  parties  hereto*  share  and  share  alike;  and  said  party  of  the  flrat 
part  shall  rec^ve  his  said  principal  sum  of  twenty-five  thousand  dollars  in 
full  from  said  party  of  the  second  part,  except  such  part  of  It,  If  any,  as  shall 
have  been  lost  in  the  course  of  its  use  and  employmenta  by  said  party  of  the 
second  part,  without  any  willf  nl  fault  on  his  part.  All  said  party  of  the  sec- 
ond  part  agrees  to  do  is  to  use  his  best  judgment  in  the  use  and  employment 
<if  said  moneys,  and  it  is  agreed  that  he  sh^l  not  be  liable  for  any  diminution 
of  said  principal  snm  arising  from  the  errors  of  judgment  in  the  use  and  em- 
ployment of  It.  And  it  is  agreed  that  neither  party  shall  at  any  time  with- 
draw from  said  business  a  sum  of  money  exceeding  the  profits  of  said  business 
for  the  preceding  month,  and  that  either  party  may,  at  the  first  of  each 
month,  withdraw  from  said  businesa  for  his  own  use  his  share  of  the  profits 
of  said  business  during  the  preceding  month,  and  no  more.  But  neither 
party  is  at  anytime  during  the  continuanro  of  the  agreement  to  withdraw 
any  part  whatever  of  said  principal  sum  from  its  employment  by  said  second 
party  for  the  benefit  of  both  parties  in  accordance  wiih  this  f^re»nent. 

"In  order  that  said  party  of  the  second  part  may  ase  and  employ  said 
money  for  what  is  In  his  judgment  for  the  best  interest  of  both  parties  hereto, 
it  is  agreed  that  said  parl^  of  the  second  part  may  purchase  any  kind  of  prop- 
erty he  may  see  fit,  either  real  or  personal,  or  botb,  whenever  in  his  judgment 
it  will  prove  profitable  to  do  so.  and  may  sell,  exchange,  or  otherwise  dispose 
of  the  same  whenever  he  may  deem  it  proper  to  do  so,  and  may  execute  deeds, 
mortgages,  or  bills  of  sale  of  the  same,  whenever  necessary,  in  the  name  of 
said  party  of  the  first  part,  as  his  attorney  in  fact.  And  said  party  of  the 
first  part  agrees  to  execute  a  power  of  attorney  to  said  party  of  the  second 
part  for  that  purpose,  and  for  the  purpose  of  carrying  into  effect  this  agree- 
ment, which  shall  be  irrevocable  during  the  existence  of  this  agreement. 
And  said  party  of  the  second  part  shall  have  the  right  to  loan  said  money,  or 
any  part  of  it,  to  such  persons,  for  such  time  and  upon  such  secunty  as  he 
may  deem  best,  and  shall  have  power  to  collect  and  receipt  for  the  same,  and 
may  use  said  money,  or  any  part  of  it,  for  any  other  purpose  or  purposes,  or 
in  any  other  manner,  that  he  may  deem  proper  for  the  purpose  of  producing 
a  profit  to  the  parties  hereto.  And  said  first  party  agrees  that  he  will  not  in 
any  manner  interfere  with  the  use  and  employment  of  saLd  money,  or  the 
property  purchased  with  it,  or  any  part  of  It,  by  second  party,  and  will  not 
make,  or  attempt  to  make,  deeds,  mortgages,  or  bills  of  sale  to  or  upon  said 
property,  or  on  any  part  of  it,  during  this  contract,  but  will  leave  the  use  and 
employment,  management,  control,  and  dispoaitiou  of  It  wholly  and  solely  to 
said  second  party,  for  the  uses  and  purposes  herein  expressed. 

"And  for  the  true  and  faithful  performance  of  all  and  every  of  the  cove- 
nants and  agreements  above  mentioned,  the  parties  hereto  bind  themselves, 
their  heirs,  executors,  administrators,  each  unto  the  other,  in  the  sum  of  one 
tiiousand  dollars,  to  be  paid  by  the  failing  party  unto  the  other  as  liquidated 
damages. 
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"In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands  the- 
day  and  year  first  above  written.  Ukginald  Flvmer  D.  Houses. 

"E.  M.  Hill. 

"In  presence  of  L.  M.  Fehbebtoh." 

Also  to  vacate*  annul,  and  set  aside  a  certun  deed  of  trust  executed  by  the- 
said  Holmes,  and  NettlOp  his  wife,  to  the  said  £.  M.  Hill,  whf<Ai  I  also  here 
copy: 

"Know  all  men  by  these  presents  that  I,  Reginald  P.  D.  Holmes,  of 
county*  Nebraska,  in  ounsidBration  of  the  covenants  and  agreements  herein*- 
after  mnde,  aod  one  dollar  to  me  In  hand  paid  by  E.  M.  Hill  of  said  county*- 
do  hereby  bargain,  sell,  convey,  and  cooflrni  unto  the  said  £.  M.  Hill,  all  my 
property,  both  real  and  personal,  sltu^«d  and  being  in  the  state  of  Nebraska* 
in  trust  to  and  for  the  several  uses,  intents,  and  purposes  hereinafter  men- 
tioned, to-wlt:  In  trust  to  sell  and  convey,  mortgage,  and  release,  incumber, 
or  otherwise  dispose  of,  said  property,  or  any  part  thereof,  to  such  person  or- 
persons,  and  in  such  manner,  and  upon  such  terms,  as  to  him  seem  best,  and 
to  secure  and  to  receipt  for,  handle,  use,  and  employ,  loan,  invest,  collect,  re- 
invest, or  otherwise  use  or  dispose  of  said  property,  or  any  part  thereof,  io- 
such  way  or  manner,  and  to  such  persons,  and  upon  such  terms,  as  be  may 
deem  best;  and  at  the  end  of  seven  years  from  date  hereof  account,  pay  over* 
to  said  Beginald  F  D.  Holmes,  his  executors,  administrators,  the  principal 
amounts  received  by  him  from  the  property  hco^eby  conveyed,  less  any  losata- 
that  may  occur  without  the  fault  or  negligence  of  said  E.  M.  Hill,  or  his  suo- 
oessors  in  trust,  together  with  all  the  moneys  and  property  that  may  be  due 
to  said  Reginald  P.  D.  Holmes  by  virtue  of  any  agreement  or  contract  that 
may  (.hen  be  exiating  by  and  between  the  said  Reginald  P.  D.  Holmes  and 
E.  M.  Hill,  or  his  successors  in  teust.   In  case  of  the  death  or  disability  of 
the  said  E.  M.  Hill  to  act  as  trustee,  the  said  Reginald  P.  D.  Holmes  hereby 
covenants  and  ^rees  that  George  G.  Hill  and  Henry  M.  Hill  shall  succeed  £. 
M.  Hill  as  trustee,  with  the  same  powers  hereby  conferred  upon  E.  M.  Hill;, 
and  in  case  of  death  or  disability  of  either  uf  the  last-named  parties  the  other 
stiall  have  full  power  and  authority  to  execute  the  trust 

"And  Nettie  Holmes,  wife  of  the  said  Reginald  P.  D.  Holmes,  hereby  re- 
leases all  her  rights.  Including  her  right  of  dower  and  homestead  right,  in  aud 
to  all  the  abov&Hdescribed  real  estate. 

"And  the  said  £.  M.  Hill  doth  hereby  signify  his  acceptance  of  ttiis  trust, 
and  doth  hereby  covenant  and  agree  to  and  with  the  said  Reginald  P.  D. 
Holmes  to  discharge  and  execute  the  same  according  to  the  true  intent  and 
meaning  of  these  presents. 

"In  witness  whereof  the  parties  hereunto  set  their  hands,  this  twenty-third 
day  of  February,  A.  D.  1885.  Reginald  P.  D.  Holues. 

"Nettib  Holubs. 

«W.  D  Hill,  Witness." 

And  also  to  vacate,  annul,  and  avoid  a  certain  deed  of  conveyance  whereby 
the  said  Holmes  conveyed  to  the  said  Hill,  as  trustee,  certain  real  estate  ia 
which  the  funds  of  Holmes  had  been  invested,  as  follows,  to-wit:  "W  ^,  N. 
E.  i,  and  E.  J,  N.  W  i,  10-3-4,  Jefferson  Co.,  Neb.;  funds  invested, 
82,5ti2.ia  Also  N.-E.  4,  1^1^,  Jefferson  Co.;  funds  invested,  ^1,990.3^ 
Also  lots  5  and  6,  blk.  73,  Beatrice:  funds  invested.  82,143.81  Also  lots  11 
and  12,  blk.  9,  Coitland,  Gage  Co.;  funds  invested,  $2,822.69." 

There  was  an  answer,  and  a  trial  to  the  court,  with  findings  and  decree 
partly  for  the  plaintiff,  and  partly  for  the  defendant.  Both  findings  and  de- 
cree are  too  lengthy  to  admit  of  their  being  set  out  here,  but  1  will  refer  to 
their  several  parts  as  I  proceed.  Both  parties  excepted  to  such  parts  of  the 
findings  and  decree  as  were  unfavorable  to  tlieir  several  and  respective  sides* 
and  the  plaintifCs  bring  the  cause  to  this  court  by  appeal. 

The  phiintifCs'  ground  and  cause  of  action  as  set  out  in  their  petition  con-  - 
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sista  mainly  of  the  following  proposiUonB:  (1)  Thatthe  contracts  are  unfidr 
as  against  Holmes,  the  oonsiderations  are  inaoeqnate  on  the  part  of  Hill,  so 
that  it  would  be  inequitable  and  against  good  conscimce  to  allow  him  to  re- 
tain their  advantages,  as  appean  upon,  the  face  of  the  contracts.  (2)  That 
Holmes  was  induced  to  ento:  into  the  said  contracts  hy  means  of  undue  in- 
fluence, and  the  abuse  of  fiduciary  relations,  which  existed  between  the  par- 
ties. As  a  third  proposition,  sutwidlary  to  the  second:  That  Holmes  is  a  per- 
aoa  of  weak,  vacillating,  and  infirm  mind  and  will. 

Upon  the  first  proposition  the  trial  court  did  not  directly  find.  Its  first 
finding,  and  which  was  doubtless  intended  to  cover  this  point,  is  "that  plain- 
tiff Holmes  is  and  has  been  of  sound  mind  and  memory,  but  a  rank  spend- 
tbrift,  of  much  wcperience  of  travel  on  both  sides  of  the  AtlaDtfo." 

It  may  be  sbtted  as  a  proposition  of  general,  if  not  universal,  aoceptation. 
that  a  person  of  full  age  and  "sound  mind  and  memory"  will  be  bound  by 
bis  contract  deliberately  entered  into  upon  a  lawful  consideration.  And  as 
tbere  can  be  no  doubt  that  the  stipulations  of  the  contract  on  the  part  of  Hill 
furnish  at  least  a  lawful  conBideration  for  the  contract  on  the  part  of  Holmes, 
it  was  probably  sufficient  for  the  trial  court  to  find  that  Holmes  waspossessed 
of  a  sound  and  unimpaired  mind.  The  evidence  upon  which  this  finding  Is 
based  is  too  voluminous  to  admit  of  even  a  resume  of  it  here.  It  is  a  some- 
what significant  fact  that  while  Holmes  is  represented  in  this  liUgation  by  a 
guardian,  such  gu^ian  was  not  appointed  for  the  reason  of  the  mental  de- 
cadence or  imbecility  of  the  ward,  but  that  of  his  spendthrift  habits  and  dissi- 
pation habits,  which  he  acquired  subsequent  to  the  date  of  the  first  or  princi- 
pal contract. 

If  we  look  into  the  contract  itself,  we  f^  to  find  great  evidence  of  either 
imbecility  or  incapacity  on  the  one  part,  orof  the  usual  craft  and  overreaching 
on  the  other;  but  it  is  such  a  contract  as  a  young  man  suddenly  coming  into 
tlie  possession  of  a  large  sum  of  money,  and  fully  aware  of  his  own  financial 
incapacity  and  inexperience,  and  proneness  to  yield  to  temptation,  might  be 
likely  to  make,  while  under  the  best  of  influences,  for  the  protection  and  con- 
servation of  his  fortune.  While  it  is  not  necessary,  in  order  to  uphold  the 
contract,  that  its  terms  should  be  found  to  be  absolutely  fair  and  equal  to 
each  of  the  contracting  parties,  yet  I  think  that,  fairly  interpreted,  and  hon- 
estly and  in  good  faith  executed  and  carried  oat  by  both  of  the  contracting 
parties,  it  afforded  a  safe  and  profitable  investment  for  the  funds  of  the  plain* 
tiff. 

On  the  second  proposition,  the  trial  conrt  found  "that  there  was  no  undUd 
influence  to  vitiate  the  papers  made  between  the  parties.  Holmes  plaintiff,  and 
Hill  defendant,  in  February,  1884;  that  the  fiduciary  relations  between  the 
said  parties  commenced  on  the  receipt  of  the  money  by  defendant  in  London, 
England,  in  April  or  May.  1884." 

The  evidence  introduced  on  the  part  of  the  plaintiffs  to  sustain  the  charge 
of  undue  influence  may  be  summarized  as  follows: 

Holmes  was  a  young  man,  a  native  of  England,  but  had  resided  in  Ger- 
many with  his  mother  for  four  or  five  years.  He  was  about  19  or  20  years  of 
age,  of  good,  fair  education,  but  without  a  profession,  and  upon  hia  first  ap- 
pearance at  Beatrice  was  without  means.  He  worked  for  different  people  at 
Beatrice.  De  Witt,  and  the  country  thereabouts,  at  driving  stage,  as  a  section 
hand  on  the  railroad,  and  similar  employment.  While  engaged  in  this  em- 
ployment, and  after  he  had  been  in  that  neighborhood  a  year  or  more,  he  casu- 
ally met,  and  had  an  opportunity  to  show  some  tritling  service  to,  Mr.  Hill, 
the  defendant,  who  chanced  to  be  at  the  place  where  he  was  working.  Some 
time  afterwards, — Holmes  thinks  in  the  latter  part  of  the  year  1881,  or 
the  forepart  of  1882,— Hill  was  again  at  the  house  where  Holmes  was  em- 
ployed, during  his  absence,  and  left  word  that  lie  would  like  to  have  him 
come  and  work  for  him.  The  next  day  Holmes  saw  Hill.  Thoyhad  convert 
v.35N.w.no.2 — 14  ^  , 
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satlon,  and  Hill  asked  Holmes  if  he  would  not  like  to  work  tor  him.  He  re- 
plied that  be  would,  as  be  had  nothing  to  do  then,  and  he  finally  went  to  work 
for  htm,  writing  in  his  books.  He  remained  there  three  or  fonr  weeks  at  that 
time.  During  said  time.  Holmes  took  hla  meals  at  Hill's  house,  and  "dept 
down  at  the  office  on  the  table. "  No  rate  of  wages  was  agreed  upon  between 
them.  Holmes  states  that  he  told  Hill,  "I  thought  I  would  do  it  for  a  mere 
nothing,  just  what  he  felt  like  pajing  me."  **He  let  me  have  a  little  money 
along.  Sometimes  he  gave  me  a  half  a  dollar  if  I  asked  him  fbr  it;  sometimes 
a  dollar, — such  amounts  as  that.** 

Holmra  left  Hill,  and  went  to  peddling  fruit  trees.  Went  to  Hastings;  to 
Grand  Island.  Betumed  to  Hastings,  wortced  for  a  man  th«e  a  while,  qnjt, 
and  returned  to  Grand  Island.  There  Joined  a  circus,  and  **  went  all  over  the 
country.**  That  tall  he  left  the  circus  at  Birmingham,  Alabama,  and  there 
engaged  as  a  street-car  driver.  He  there  received  a  letter  from  home  inform- 
ing him  of  the  death  of  his  mother.  At  the  same  time  he  received  a  postal 
card  from  Hill  to  come  to  Beatrice  immediately  on  important  business.  He 
immediately  wrote  to  Hill  saying  that  he  "did  not  have  any  money,  and  for 
him  to  send  me  money,  as  I  wished  to  see  him  any  way."  Hill  sent  bim  a 
railroad  ticket  and  money  to  Holmes,  by  means  of  which  he  finally  returned 
to  Beatrice;  arriving  there  in  November,  1884.  Upon  his  arrival  at  Beatrice, 
Holmes  received  from  the  hands  of  Hill  a  letter  from  London  reiterating  the 
statement  of  Lis  mother's  deatti,  and  also  informing  liim  of  the  amount  of 
money  which  she  had  left  him.  This  letter  bad  been  addressed  to  Holmes  in 
the  care  of  M.  E.  Hill.  After  reading  it.  Holmes  banded  the  letter  to  HiU, 
and  requested  him  to  read  it,  which  he  did.  Hill  then  took  Holmes  home 
with  faim  to  his  house,  after  stopping  and  getting  their  dinners  at  a  temporary 
eating-house.  Holmes  continued  to  live  at  Hill's  house,  eating  at  the  family 
table,  and  sleeping  with  Mr.  Hill's  son  from  the  twenty-third  day  of  Nov»ia- 
ber  until  the  twenty-first  day  of  February,  when  Holmes  and  Hill  left  for 
London.  Before  leaving  Beatrice,  they  entered  into  and  executed  the  first, 
or  principal,  contract.  Holmes  in  his  testimony,  given  in  his  own  behalf, 
states  the  conversation,  and  narrates  the  circumstances  which  led  up  to  the 
making  of  the  arrangement  by  which  Hill  accompanied  Holmes  to  London, 
and  acted  as  his  attorney  In  settling  up  his  deceased  mother's  estate. 

These  circumstances  and  conversations  are  claimed  by  plaiutifTs  as  undue 
influence  exerted  by  Hill  upon  Holmes,  whereby  he  w^s  induced  to  enter  into 
the  contract.  The  miirked  difference  in  the  bearing  of  HiU  towards  Holmes 
after  his  return  from  Birmingham,  together  with  his  assistance  in  enabling 
him  to  return,  taking  him  to  his  house  and  family,  and  keeping  him  there 
until  his  return  to  London,  and  accompanying  bim  thither,  are  pointed  to  as 
evidence  of  such  influence. 

It  is  perhaps  sufficient  to  say  that  the  trial  court  appears  not  to  have  seen, 
nor  do  we,  that  evidence  of  fraud,  unfairness,  or  design  on  the  part  bf  Hill  in 
any  of  these  transactions,  nor  of  surprise,  imbecility,  or  weakness  on  the  part 
of  Holmes,  suiBcient  to  avoid  the  contract  between  tbem,  or  which  have  char- 
acterized the  cases  where  courts  of  equity  have  felt  warranted  in  interposing 
between  the  strong  and  the  weak. 

Nearly  all  of  the  cases  cited  by  counsel  for  the  plaintiffs  are  where  persons 
of  advanced  age,  or  whose  minds  have  become  enfeebled  by  sickness,  have  be- 
come the  victims  of  designing  relatives,  or  persons  upon  whom  tbey  had  a 
natural  right  to  look  for  protection.  An  exception  is  furnished  in  the  case  of 
Sfoore  V.  Moore,  56  Cal.  89.  In  that  case  the  plaintiff  was  the  wife  of  one 
AVilliam  H.  Moore,  with  whom  she  lived  and  cohabited  when  he  was  killed 
by  being  shot.  She  was  shown  to  have  been  in  delicate  health  by  the  fact 
that  she  was  delivered  of  a  child  within  four  months  of  the  death  of  her  hus- 
band. The  sudden  killing  of  her  husband  caused  her  a  great  shock  and  pros- 
tration  of  mind  and  body,  and  unfitted  her  for  the  transaction  of  buaiaess. 
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On  the  second  day  after  the  burial  of  her  deceased  husband,  and  before  she 
bad  recovered  from  the  shock  which  his  death  had  occasioned,  she  was  waited 
upon  by  two  brothers  and  two  brothers-in-law  of  her  late  husband,  who  were 
accompanied  by  an  attorney  and  notary.  They  presented  to  her,  and  requested 
her  to  sign,  the  instrument  which  the  action  was  afterwards  brought  to  avoid. 
She  was  told  by  one  of  the  brothers  of  her  late  husband  that  it  was  his  wish 
that  she  should  sign  them;  and  thereupon,  without  reading  or  knowing  the 
oontenta  of  them,  and  without  any  negotiation  as  to  the  price  to  be  paid,  or 
any  agreement  or  understanding  in  relation  to  any  consideration  for  her  doing 
BO»  she  signed  three  instruments,  by  which  she  transferred  to  the  surviving 
children  of  her  late  husband  her  entire  interest  in  his  estate.  The  estate 
transferred  was  of  the  value  of  $47,000.  The  court  overruled  a  demurrer  to 
the  petition  setting  out  the  abo^  facts;  stating  the  salient  facts  of  the  case 
to  be  "that  the  transfer  was  made  without  negotiation,  explanation,  or  any 
ooncfdvable  adequate  motive.  The  time  selected  for  the  transaction.  In  view 
of  ha  then  recent  bereavement,  and  the  shock  which  such  an  event  would 
natarally  Inflict  upon  her,  was,  at  least,  mal  apropos.  She  alleged  that  she 
was  snflwing  at  the  time  from  the  efleots  of  the  shock  which  she  had  Bra- 
tained  by  her  late  husband's  death ;  she  also  alleges  that  she  did  not  read,  and 
was  not  informed  of  the  contents  of  the  instruments  which  she  signed. "  In 
the  above  case  the  coort  went  further  than-ln  any  other  to  which  my  atten- 
tion has  been  Erected,  but  it  falls  far  short  of  that  which  is  contended  for 
here. 

I  come  to  the  condnaion  that  neither  on  account  ot  InherMit  unfairness  <a 
inequality  in  the  terms  of  the  contract  itself,  of  menttd  Imbecility,  immatnrity, 
or  onaonndnesa  on  the  part  of  Holmee,  or  of  undue  inSoence  by  reason  of  the 
personal  relations  ctf  the  parties,  is  the  first  or  principal  contract  snocessfully 
attadsed;  and  the  opinion  and  decree  of  the  Strict  court  in  upholding  the 
same  must  be  affirmed. 

The  findings  and  deeree  of  the  district  court  upon  the  remaining  and  minor 
questions  invcdved  In  the  case  are  mainly  in  fiiTor  ot  the  plaintiff,  and,  as  the 
defendant  did  not  perfect  his  appeal,  they  will  not  be  examined. 

The  court*  however,  found  and  decreed  in  favor  of  the  Talidit^  of  the  deed 
of  tenat  executed  by  Holmes  and  wife  to  Hill,  tmstee,  under  date  of  Ftsbruary 
23, 1885»  In  so  £ar  as  the  same  is  in  furtherance  of  the  ori^nal  contract,  bat 
not  in  so  far  as  the  same  soi^t  to  create  other  and  additional  trustees  I  n  case 
of  the  de^h  of  S.  M.  HIU,  trustee.  In  this  1  think  there  was  no  error.  The 
decree  of  the  distriid  court  ia  affirmed. 

(Tlie  other  judges  ctmour.) 


Dakota  Co.  v.  Ghsxmkt. 

{Si^pranB  Oburt  of  TMnuka.   Kovember  16, 1887.) 

1.  Draiitaoc— Pboobkdihos  to  Ebtablibb  Duin— JuBiBDionoirAL  Rbquisiteb. 

In  a  proceeding  to  establlsti  a  drain  or  ditch,  under  chapter  89,  Coiup.  thejn- 
rtoillctional  facts  are — firit,  a  petition  signed  by  one  or  more  owneis  of  land  to  be 
affected  by  the  proposed  ditch ;  second,  a  bond  provided  by  statute :  third,  that  the 

{iroposed improvement  iBaneceaaity.and will  be  conducive  to  the  health,  oonven- 
ence,  aud  welfare  of  the  public;  and,  fourth,  the  statutory  notice. 

2.  Suii^ioNKBS  or  FsirnoiT— OwNGBS  or  Lasd  ArrBorsD. 

Tlie  failure  of  the  county  board  to  find  that  thesignera  of  the  peUUon  are  owners 
of  lands  to  be  affected  Is  not  jnrisdtotioDaU 
8.  Qixm — OVBcmoim — ^Tikb  or  Makhto. 

A  party  objecting  to  the  construction  of  a  proposed  ditoh  should  act  with  reason- 
able promptness  Id  urgioR  his  objections,  ana  should  not  wait  until  the  completion 
of  the  improvement  before  alleging  an  entire  want  of  authority  to  make  thesama^ 
{ajfiblmi  by  tU  Onirt.) 

Emor  Crom  district  coort,  Dakota  county;  OBAwroBD»  Judge. 
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t        John  T.  Speneer,  J.  B.  Barnes,  and  M.  C.  Jajf,  for  plaintiff.    i>.  A.  Hobnea 
and  Jff.  J).  Rogers,  for  defendant. 

Maxwell.  C.  J.  This  is  a  proceeding  in  error  from  the  judgment  of  the 
district  court  of  Dakota  county  reversing  the  order  of  the  board  of  county 
commissioners  of  that  county  in  establishing  and  constructing  a  ditch  in  pur- 
suance of  statutory  authority.  The  record  shows  that  on  the  seventh  ds^  of 
October,  1884,  a  petition  was  presented  to  the  coanfy  commissioners  of  that 
county*  as  follows: 

"To  the  County  Board  qf  Dakota  Cotmiy:  The  undersigned,  owners  of 
land  lying  and  being  in  that  part  of  Dakota  county  known  as  the  *  Swamp,' 
would  respectfully  represent  to  your  honorable  board  that  all  lands  situated 
in  said  swamp  are  at  present  of  small  valneJv  the  owners  thereof,  and  would 
further  represent  that  a  drain  commencing  at  or  near  the  south-east  corner 
of  the  N.  W.  i  of  K.  yf.  i  of  section  12-28-7;  thence  in  a  south-easterly  di- 
rection along  the  lowest  ground,  to  a  point  about  one  hundred  rods  east  of 
the  quarter  comer  of  east  side  <d  section  13-28-7 ;  thoice  soatfa-easterly  along 
and  through  the  lowest  ground,  to  the  head  of  Wm.  Taylor's  ditch,  or  some 
point  in  or  along  said  ditch,  as  found  necessary, — with  side  or  lateral  ditches, 
when  necessary,  wonld  render  all  the  lands  so  situated  of  much  greater  value  to 
the  owners,  and  wonld  be  of  vast  beneftt  to  the  people  of  said  county,  and 
for  public  good.  And  would  respectfully  aak  that  your  honorable  board  take 
snch  steps  as  will  be  necessary,  under  the  laws  of  Nebraska,  to  opm  out  a 
drain,  commenoiDg  at  or  near  a  point  suggested  aboTO,  and  tbence  along  the 
route  indicated,  as  near  as  may  be  practicable,  to  ot  near  the  head  ot  Wm. 
Taylor's  ditch,  or  s<Hue  point  in  or  along  said  ditch,  with  side  or  lateral  ditches, 
as  shall  be  found  necessary  to  carry  off  said  surplus  cX.  water  and  dnUn  off  said 
lands.  And  your  petitioners  will  ever  pray. 

"John  Habtnbtt.  Jobh  GoLLnra. 

F.  DuGGAN.  Frank  Hm^ET. 

*?JOHN  D0GGAN.  MiEK  MALONBT. 

"JoHK  Hbffebuam.        Daniel  Habtnbtt. 
"Michael  Gain.  Daniel  Duggan. 

"P.  Rbelet.  John  Howard. 

"A.  LaHET.  F.  BBTOEHBATrOH. 

'*Jas.  Hogan.  John  Bounet. 

"F.  Kbbfe.  Jas.  Dugoan. 

**  Jas.  Lahet.  Kellet  W.  Feazieb." 

The  commissioners  thereupon  entered  the  fallowing  on  the  record:  "In 
compliance  with  the  prayer  of  the  petition  of  John  Hartnett  and  others  for  the 
location  of  a  ditch  from  the  soutb'east  oorner  of  the  K.  W.  \  of  the  N.  W.  \ 
at  section  12-28-7 ;  thence  in  a  south-easterly  direction  along  the  lowest  ground, 
to  a  point  about  one  hundred  rods  east  of  the  quarter  comer  of  the  east  side 
of  section  13-23-7;  thence  south-easterly  along  the  lowest  ^und,  to  the  bed 
ot  William  Taylor's  ditch,  or  some  point  in  raid  ditch,— with  side  or  lateral 
ditches  where  necessary,  the  undersigned,  on  the  twenty-fourth  day  of  Sep- 
tember, 1884,  proceeded  to  view  the  tine  of  said  proposed  improvement,  and, 
upon  actual  view  of  the  premises  along  and  in  the  vicinity  thereof,  we  find 
that  said  improvement  is  necessary,  and  will  be  conducive  to  the  public  health 
and  welfare,  and  also  find  that  the  line  described  in  said  petition  is  the  best 
route  for  said  ditch,  except  that  we  find  that  the  starting  point  of  said  ditch 
should  be  the  half  section  line,  running  east  and  west,  of  section  12-28-7. 
We  therefore  hereby  order  the  clerk  of  said  county  to  enter  this  finding  upon 
the  commissioners'  journal.  We  therefore  direct  the  county  surveyor  to  go 
upon  said  line  described  in  said  petition,  and  survey  and  level  the  same,  and 
set  stakes  at  every  one  hundred  feet,  numbering  down  stream,  and  note  the 
intersection  oi  section  lines,  road  crossings,  boundary  lines,  precinct  and 
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county  lines;  and  make  a  report,  profile,  and  plat  of  the  same,  and  estimate 
the  namberof  cubic  yards  for  each  working  section  of  said  drain,  and  to 
make  and  return  a  schedule  of  aU  lots,  lands,  public  or  corporate  roads  or 
railroads,  that  will  be  benefited  bj  the  proposed  Improvement,  and  proportion 
the  line,  in  feet  and  cubit;  yards,  to  each  lot,  tract  of  land,  road,  or  niilroad, 
according  to  the  benefit  that  will  result  to  rach  from  the  improvement,  and 
make  an  estimate  of  the  costs  of  looatlon  and  construction  to  each,  and  a 
specification  <d  the  manner  in  which  the  Improvement  aball  be  made  and 
completed." 

At  an  adjourned  meeting  of  the  county  commissioners,  held  at  Dakota  city. 
Nebraska,  March  19,  1885,  the  following  proceedings  were  had'  "And  now, 
at  this  time,  to-wit,  Mmtib  19, 1885,  it  being  an  adjourned  meeting  of  the 
board  of  county  commissioners  of  D^ota  county,  Nebraska.  In  the  matter 
of  draining  the  swamp  In  said  county*  which  has  been  before  them  heretofore, 
it  is  oonsidued  and  ordered  by  said  oommlssioners,  upon  actual  view,  that 
the  drain  be  made  foaiteen  feet  on  the  top  of  said  ditch,  and  ten  feet  at  the 
base  of  the  same,  and  estimates  be  made  on  that  basis." 

And  at  a  meeting  held  March  31,  1885,  the  following  proceedings'  "Now, 
at  this  time,  to-wit,  March  81,  1885,  it  Ijeing  an  adjourned  meeting  of  the 
board  of  county  oommiasioners  of  Dakota  county,  Nebraska:  Whereas,  it  ap- 
pears  that  at  the  last  meeting  of  said  board,  to-wit,  the  nineteenth  day  of 
Uarcb,  1885,  the  said  board  having  under  consideration  at  that  time  the  dimen- 
sions  of  Uie  ditch  petitioned  for  in  said  county,  it  was  then  ordered  that  the 
Bune  be  fourteen  feet  wide  on  the  top,  and  ^ght  feet  on  base;  and  whereas,  it 
^ipean  that  a  mistake  was  made  in  the  entry  of  said  cwder;  it  is  now  ordered 
that  said  entry  be  changed  to  read  as  follows:  Width  of  ditch  on  top,  fburteen 
feet,  and  width  d  dlteh  at  base,  tan  feet,  as  entered  in  the  oider  of  March  19, 
1885." 

At  a  meeting  of  uid  board  held  April  7, 1886.  th«  following  proceedings: 
"And  now,  at  this  time,  to-wit,  the  seventh  day  of  April,  1886.  it  being  an 
idjonmud  meetli^^  of  the  board  of  county  commissioners  of  Didrata  county, 
Nebia^:  In  the  matter  of  the  swamp  improvement  in  said  county,  it  ap- 
pearing to  said  board  that  a  mistake  was  made  in  the  order  of  Sej^ember  26, 
1884,  establiahing  the  route  of  said  ditch,  in  this:  that  the  starting  point  of 
ditch  is  desoibed  as  on  tlie  half  section  line,  running  east  and  west,  of 
section  12,  township  28,  range  7  east,  whereas  the  order  was  intended  to  lo- 
cate the  starting  point  of  aaid  ditch  where  the  channel  of  Elk  creek  crossea 
said  line;  and  whereas,  the  engineer  of  said  improvement,  after  the  survey 

said  ditch,  finds  that  the  atarttng  point  as  so  intended  by  aaid  board,  was 
ten  ch^ns  and  six  links  north  and  two  chains  east  from  the  south-west  quarter 
of  section  12,  township  28,  range  7, — and  it  is  hereby  ordered  by  said  board 
thia  the  records  be  corrected  to  show  that  the  starting  point  of  said  ditch  be 
north  of  said  line  ten  chains  and  sixty  links,  and  two  chains  east  from  the 
south-west  comer  of  the  south-east  quarter  <A  the  north-west  quarter  of  sec- 
tion 12,  township  28,  range  7  east,  as  shown  by  the  survey  of  said  en^neer 
now  on  file  in  the  office  of  the  clerk  of  said  county.  Now,  at  this  time,  to-wit, 
the  seventh  day  of  April,  1885,  it  being  an  adjourned  meeting  of  the  board  at 
eoanty  commissioners  of  Dakota  county,  Nebraska:  In  the  matter  of  the 
swamp  improvement  of  said  county,  it  appearing  to  said  board  that  tiie  re- 
port and  plat  of  the  engineer  of  said  improvement  has  been  duly  filed  in  the 
office  of  the  county  clerk  of  said  county,  and  that  the  same  was  filed  within 
thirty  days  after  the  survey  of  said  route  of  said  improvement  was  made,  it 
is  hereby  ordered  and  considered  that  the  county  clerk  of  Dakota  county  pro- 
ceed at  once  to  notify  the  owners  of  all  the  lands  affected  by  sfud  improve- 
ment, residents,  and  non-residents,  in  the  manner  provided  by  law,  to  appear 
before  the  said  county  board  on  the  fourteenth  day  of  May,  1885,  or  to  file 
within  that  time  all  (Ejections  to  the  location  of  the  sune,  or  for  damages, 
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in  any  way  Uiey  may  feel  i^gneved  to  make  the  same  known  vrithln  said 
time.  Adjourned  to  me^  May  14>  1885." 

On  that  date  the  followinar  among  otber  proceedings  were  bad:  "Now,  at 
this  time,  to-wit.  May  14, 1^5,  it  being  an  adjoamed  meeting  of  tbe  board  erf 
county  commissioners  of  Dakota  county,  Kebraska:  In  tbe  matter  of  the  Da- 
kota county  ditch,  this  being  tbe  day  fixed  by  the  ooon^  derk  of  said  oounty 
for  the  hearing  of  the  report  of  the  engineer,  beret(dore  filed  in  the  matter, 
the  commissionera  now  in  session  do  find  from  the  evidence,  and  proof  cS.  pub- 
lication of  notice  in  said  county,  relating  to  the  lands  and  roads  therein,  and 
returns  made  by  Uie  shraiit  on  said  notice  served  In  Dakota  oonn^,  that  due 
and  legid  notice  has  been  given,  according  to  law,  to  the  resident  and  non- 
resident parties  who  are  the  owners  of  1(^  and  lands  takm  cx  aSt&doeA  by  said 
proposed  improvement,  or  by  the  apportionment  and  report  of  the  engineer, 
situated  in  said  Dakota  oounty,  as  well  as  the  anthorities  and  mnnicd[»i  and 
private  corporations  whose  lands  or  roads  are  affected  by  said  proposed  im- 
provement. And  now.  from  the  affidavit  of  the  puhlisber  trf  the  North  Ke- 
braska Eagle,  a  newspaper  publiiOied  in  Dakota  county,  tlie  omnmissioners  do 
find  that  due  and  legal  notice  has  been  given  all  non-resident  lot  or  land  o wnne 
whose  lands  or  property  are  affected  by  said  im{«ovement.  And  now,  on  the 
same  Oa^t  to-wit,  jAvy  14»  1885.  the  said  board  of  ooun^  oommissioners  of 
said  county,  after  finding  that  due  and  legal  notice  had  been  made  of  the  hear- 
ing of  the  report  of  the  engineer  in  said  ditch  matter,  to  all  lot  and  land  own- 
ers, resident  and  non-resident,  whose  lands  are  affected  by  said  ditch  improve- 
ment, in  all  respects  in  accordance  with  law,  the  said  board  of  comnussionen 
do  now  proceed  to  heur  the  evidence  in  favor  of,  and  to  examine  all  excep- 
tions filed  in  said  matter  to»  the  apportionment  of  the  engineer,  and  to  olaima 
filed,  as  well  as  to  hear  and  «nunine  all  claims  for  compensation  or  damages 
filed  herein.** 

The  board  thereupon  proceeded  to  examine  the  claims  and  objections  of  var- 
rious  land-owners  aiffected  by  tbe  construction  of  the  ditch.  Then  follows  a 
statement  of  the  several  claims  considered,  but,  as  sucb  parties  are  not  com- 
plaining, it  is  unnecessary  to  set  out  the  proceedings  in  this  cas&  Oheeney, 
tbe  drfendant  in  error,  also  filed  claims  and  objections,  which  are  set  out  in 
the  record  as  follows: 
State  of  Nebraska,  Dakota  County — m. 

"  To  the  Honorable  Board  of  Commisaioners  qf  Dakota  County,  Nehragka  : 
In  the  matter  of  a  certain  ditch  or  drain  proposed  to  be  made  in  the  said 
county  of  Dakota,  your  petitioner,  William  Gheeney,  most  respectfully  entos 
the  following  objections:  (1)  That  the  said  improvement  or  ditch  Is  not  for 
the  public  benefit,  and  the  statute  under  which  the  proceedings  for  the  con- 
struction of  said  ditch  was  instituted  is  unconstitutional  and  void;  (2)  that 
the  assessments  on  the  lands  to  be  drained  by  said  ditch  are  not  in  pn^r- 
tion  with  the  benefits  derived  by  the  construction  of  said  ditch;  (3)  that  the 
ditch  or  dmin  proposed  to  be  built  Is  larger  than  required  for  the  draining  of 
the  lands  to  be  benefited,  and  does  not  drain  all  the  lands  assessed ;  (4)  that 
the  land  owned  by  your  petitioner,  to-wit:  tbe  S.  £.  ^  of  the  N.  W.  \,  and  K. 
E.  i  of  the  8.  W  i,  and  N  E.  J  of  the  8.  E.  i,  and  the  K.  W.  i  of  the  5.  E. 

and  S.  W.  ^  of  the  S.  E.  ^,  of  section  22,  town  28.  range  8  east,  is  now  in 
pasture,  and  does  not  require  to  be  drained,  and  sutdi  a  drain  or  ditch  would 
be  a  damage  to  said  land.  Williah  Ghebnbt. 

"Filed  May  13.  1885." 

His  objections  were  overruled,  and  the  ditch  completed. 

On  the  twelfth  day  of  May,  1886,  Cheeney  filed  his  petition  In  error  in  the 
district  court  of  Dakota  county  to  reverse  the  aforesaid  order  in  regard  to 
said  ditch  by  ttie  county  board,  in  which  he  made  13  assignments  of  error. 
On  tbe  hearing  of  the  cause  the  court  found  "that  there  is  error  in  said  jadg* 
ment  and  proceedings  in  this:  because  said  board  of  commissioners  had  no 
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joriadiction  of  the  subject-matter  in  oontroversy,  and  no  authoritjto  make 
the  order  therein  made,  or  the  judgment  therein  rendered."  The  court  there> 
npon  entered  judgment  reversing  the  order  of  the  board.  The  county  brings 
the  cause  into  this  court  by  a  petition  in  error.  The  only  question  before 
this  court  is  whether  or  not  the  county  board  had  jurisdiction  of  the  subject- 
matter. 

Section  4,  art.  1,  o.  89.  Gomp.  St,  provides  that  "a  petition  for  any  sncb 
improTemeat  shall  be  made  to  the  board  of  commissioners  of  the  county, 
signed  by  one  or  more  owners  of  lots  or  lands  which  shall  be  benefited  thereby, 
which  said  petition  shaU  be  filed  with  the  count?  clwk,  and  sluUI  set  forth 
the  necessity  o£  the  proposed  improvement,  and  describe  the  route  and  ter- 
mini thovof  with  reasonable  certainty,  and  shall  be  accompanied  by  a  good 
and  sufficient  bond,  signed  by  two  or  more  sureties,  to  be  approved  by  the 
ooan^  clei^,  conditioned  for  ttie  payment  of  all  costs  that  may  occur  in  case 
siUd  board  of  county  commissionns  find  against  such  improvement." 

Section  6  provides  that  "the  county  clerk  shall  deliver  a  copy  of  said  peti- 
tion to  the  board  of  oonnty  commissioners  at  their  next  meeting,  who  shall 
thereupon  take  to  their  asdstancea  comp^ioit  aurvejror  or  enj^neer,  if  in  their 
<^pinion  his  services  are  neensauy ,  emd  at  once  proceed  to  view  the  line  of  the 
proposed  improvement)  and  determine,  by  actual  view  of  the  premises  along 
and  in  the  vicinity  tiiereof.  whether  the  improvement  is  necessary,  or  will  be 
conducive  to  the  public  health,  convenience,  or  welfare,  and  whether  the  line 
described  is  t^e  best  route,  and  they  shall  report  their  finding  in  writing,  and 
order  the  clerk  to  enter  the  ume  on  their  journal.  ** 

"Sec  6.  If  the  commissioners,  npon  actu^  view,  find  thidi  the  rente  pro- 
posed is  not  such  as  to  best  effect  the  object  sought,  they  shall  change  tiie 
same,  and  establish  the  route  and  d^srmtne  the  dimensions  of  the  proposed 
improvements;  provided  any  change  so  made  shall  not,  in  any  case,  exceed 
<me  hundred  and  aixty  rods  from  the  route  described  in  the  petition. 

"Sec.  7.  If  the  board  of  commissioners  find  for  the  Improvement,  they  shall 
cause  to  be  entered  on  their  jonmal  «i  order  directing  the  county  stirvsyor, 
or  an  engineer,  to  go  npon  the  line  described  In  said  petition,  or  as  changed 
by  them  in  accordance  with  section  six,  and  survey  and  lev^  the  same,  and 
set  a  sti^e  ai  every  hundred  feet,  numberingdown  8tr«tm ;  note  the  intersec- 
tion of  section  lines,  road  crossings,  boundarylines,  precinct  and  county  lines, 
and  make  a  report,  profile,  and  plat  of  the  same,  and  estimate  the  number 
cubic  yards  for  each  woiking  section  as  hereinafter  provicled. 

"Sec.  8.  The  commissioners  shall  also,  by  their  order,  direct  the  surveyor 
or  engineer  to  make  and  return  a  schedule  of  all  lots,  lands,  public  or  corporate 
roads  or  railroads,  that  will  be  benefited  by  the  proposed  improvement,  whether 
the  same  are  abutting  upon  the  line  of  the  proposed  improvement  or  not,  and 
an  apportionment  of  a  number  of  lineal  feet  and  cubic  yards  toeach  lot,  tract 
of  land,  road,  or  railroad,  according  to  the  benefits  which  will  result  to  each 
from  the  improvement,  and  an  estimate  of  the  cost  of  locataon  and  construc- 
tion to  each,  and  a  specification  of  the  manner  In  which  the  improvement 
shall  he  made  and  completed. " 

There  are  other  provisions  of  the  statute  to  which  it  is  nnneceesary  to 
refer. 

The  bond  required  by  the  statute  was  given,  and  duly  approved  and  Is  set 
out  in  tbe  record.  The  principal  objection  made  by  the  defetidant  in  error  is 
that  the  board  did  not  find  that  the  petitioners  were  owners  of  land  to  be  af- 
fected by  the  proposed  diteh.  This  fact,  however,  may  be  gathered  from  the 
petition,  and  the  stetnte  does  not  make  a  finding  of  that  kind  jurisdictional. 
If  the  petitioners  were  not  owners  of  land  affected  by  the  ditch,  the  defendant 
in  error  should  have  made  bis  objections  to  tbe  board,  and  thereby  call  their 
attention  to  the  fact  that  they  were  proceeding  without  jurisdiction.  His  fail- 
ure to  make  such  objection  to  the  board  is  strong  evidence  that  he  could  not 
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truthfully  so  allege.  The  jurisdictional  facts  Rre — First,  the  petition  signed 
by  one  or  more  land-owners  to  be  affected  by  the  proposed  ditch;  aecojid,  the 
undertaking  required  by  the  statute ;  third,  that  the  proposed  improvement  is 
necessary,  and  will  be  conducive  to  the  health,  convenience,  and  welfare  of  the 
public;  ajid,  fourth,  the  statutory  notice.  Alt  these  facts  sufficiently  appear 
in  the  record  of  the  county  board,  and  were  sufficient  to  give  them  Jurisdic- 
tion. If  errors  occur  in  the  proceedings,  they  may  be  corrected  in  the  mode 
pointed  out  by  the  statute.  A  party,  however,  who  objects  to  the  construc- 
tion of  a  proposed  ditch  upon  the  ground  of  want  of  jurisdiction  of  the  board, 
should- proceed  with  reasonable  promptness  in  asserting  his  objections.  He 
should  not  wait  until  the  ditch  is  completed,  and  be  enabled  to  receive  all  the 
benefits  to  be  derived  therefrom,  before  asserting  such  want  of  authority. 

The  district  court  erred  in  reversing  the  order  of  the  county  commissioners, 
and  Its  judgment  is  reversed,  the  order  of  the  board  reinstated,  and  the  cause 
i-emanded  for  furUier  proceedings.   Judgment  accordingly. 

(The  other  judges  concur.) 


WOOLHAN  V.  WlBTSBAUOH. 

(Supreme  Court  of  Nebraska.   November  23,  1887.) 

1.  DAMAGaa— Meabdbb— Fbadd  in  Sale  op  Laud — Ddti  of  Couet  to  Imstbuct, 

lu  an  action  bya  purchaser  axattistaseller  for  falsely  representingthattheboaod- 
Efles  of  land  offered  for  sale  fnclnded  certain  levd  land  pointed  oat  by  the  seller. 
It  IB  the  duty  of  the  court  to  instruct  the  jury  oa  to  what  ooiistitutca  the  particular 
damages  claiujed  in  thatcaae,  and  a  general  instruction  tliat,  if  the  jury  find  the 
plaintiff  has  sustained  (Stniages,  they  may  tind  a  verdict  iu  his  favor,  ia  calculated 
to  mislead. 

2.  Sams — Meabcbb  or  Damaors. 

Where  real  estate  is  purchased  on  the  personal  representations  of  the  seller,  and 
snch  representations  ore  false  as  to  the  location  of  the  property,  the  measure  of 
damasea  is  the  difference  lo  value  beCweai  the  property  as  represented  and  as  it 
actually  is. 
(Sifilabui  by  the  Onai.) 

Error  from  district  court,  Torb  county;  Nobvai.,  Judge. 
Franoe  A  Satian,  for  plaintiff.   Scott  A  fftibert  and  J.  F,  ffale,  for  de- 
fendant. 

Maxwkxx,  G.  J.  The  defendant  In  error  brought  this  action  in  the  court 
below  to  recover  of  the  plaintiff  the  sum  of  $500  damages,  which  he  alleged 
he  sustained  reason  of  false  representations  made  in  the  sale  of  80  acres  ot 
land  In  York  county.  The  plaintiff  was  a^nt  for  one  Elom  G.  Vay,  who  was 
the  owner  of  ttie  land  so  sold  and  conveyed  to  defendant;  the  sale  being  made 
in  November,  1883.  It  is  alleged  in  the  petition  that  plaintiff  .in  error  repre- 
sented that  said  80-acre  tract  contained  a  strip  of  land,  which,  in  reality,  is 
situated  on  the  west  side  of  said  land,  and  which  strip  of  land  contained  24 
acres,  -and  is  a  smooth  and  level  piece  of  land,  worth  at  least  $500,  and  dam- 
ages in  that  sum  are  claimed.  The  answer  is  a  general  dental.  On  the  trial 
of  the  cause,  a  verdict  was  returned  in  favor  of  Wirtsbaugh  for  the  sum  of 
$200,  upon  which  judgment  was  rendered. 

The  testimony  of  Wirtsbaugh  tends  to  show  that  Woolman  pointed  out  the 
boundaries  of  the  land  in  question  to  him,  and  that  the  western  line  so  pointed 
out  included  20  to  24  acres  of  smooth  land,  which  was  afterwards  found  not 
to  be  included  in  said  80-acre  tract;  while  the  testimony  of  Woolman  is  that 
he  did  not  Is:now  the  exact  boundaries  of  the  land,  and  so  informed  Wirts- 
baugh, and  that  he  pointed  out  what  he  supposed  to  be  approximately  the 
western  bouq^ai^ ;  that  they  liad  found  the  north-east  comer  of  the  land,  and 
drove,  as  they  supposed,  to  about  the  west  line  of  the  land,  without  knowing 
definitely  where  it  was  located;  and  that  he  so  informed  Wirtsbnugh. 
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The  courfc  instructed  the  juiy  that  "if  you  find  from  the  evidence  that  the 
defendant  Woolman.  at  or  prior  to  the  time  of  the  sale  of  the  land  in  ques- 
tion. toMl  the  plaintifl,  Wirtsbaugh,  he  knew  where  the  bonndariee  of  said 
kuid  were,  and  then  represented  to  the  plaintiff  where  the  western  boundary 
line  of  said  land  was,  and  that  said  representation  was  false,  and  tliat  the 
plaintifC  then  relied  upon  said  representation,  and  was  induced  thereby  to 
make  the  purchase  of  said  land,  and  has  sustained  damages  by  means  thereof, 
then  you  should  find  for  the  plaintiff."  This  instruction  is  entirely  too  gen- 
eral in  its  statements,  and  left  the  jury  withont  any  guide  as  to  the  character 
of  the  allied  damages,  if  they  found  such  to  exist,  for  which  they  might  award 
damages.  WasMti  v.  Palmer,  13  Neb.  378,  14  K.  W.  Bep.  171;  Ballard  v. 
State,  19  Keb.  619,  28  2^.  W.  Bep.  271.  The  court  therefore  erred  in  giving 
the  instruction. 

The  court  also  gave  the  following  instruction:  "If  you  find  for  the  plain- 
tiff, the  measure  of  damages  would  l>e  the  difference,  if  any,  Iwtween  actual 
market  value  of  the  80  acree  of  land  conveyed  at  the  time  of  the  sale,  and  the 
actual  market  value  at  that  time  and  place  of  a  like  quantity  (80  acres)  of  the 
average  quality  of  the  104  3-4  acres."  This  inatniction  is  clearly  erroneous, 
and  calculated  to  mislead  the  jury,  as  it  left  them  at  liberty  to  make  the  com- 
parison of  values  upon  an  entirely  different  tract  of  land.  In  no  event  could 
the  measure  of  damages  exceed  the  difference  in  the  value  of  the  land  as  al- 
leged to  have  been  represented,  and  as  it  actually  is. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
farther  proceedings. 

(The  other  Judges  concur.) 


Waloauood  v.  Bandolph. 

(Si^mme  Qmrt  of  Ndmidca.   November  23,  1887.) 

1.  PABTintBSHlP— ACTIOB  BT— PrOOF  OF  PARTHKRBHIP. 

Where  a  promissory  note  payable  to  onler  is  indorsed  by  the  payee,  and  traoa- 
ferred  to  two  persons,  who  bring  sii  action  thereon  as  "  H.  a  A.  F.  Kandolph,  part- 
Dera,"  etc,  heui—Firtt,  that  the  testiaiony  tended  to  sustain  the  all^tionB  of  part* 
nenhip:  $6eond,  that  H.  &  A.  P.  Randolph,  being  the  lawAil  holders  of  the  note,  If 
not  partners,  conld  In  their  individual  names  maintain  an  action  thereon  as  "H.A 
A.  F.  Handolph." 

2.  Acnow — Names  or  PwnmFni — IitmALS. 

Where  an  action  Is  brought  by  parties  by  the  initials  of  thefr  Christian  names, 
instead  of  the  names,  the  remedy  of  the  adverse  party  is  by  motion  to  require  the 
Aill  Christian  names  to  be  set  out  in  the  pleading,  and,  unless  such  objection  is 
made,  it  iriil  be  waived. 
{SfUalms  by  ths  OmrL) 

Error  from  district  court,  Fillmore  county;  Morris,  Judge. 
J.  W.  BUer  and  John  Bartby,  for  plaintiff.   &.  D.  Ifatheteeon,  for  de- 
fendant. 

Maxwkll.  G.  J.  This  action  was  brought  by  H.  &  A.  F.  Randolph,  be- 
fore a  justice  of  the  peace  in  Fillmore  county,  on  a  promissory  note  of  which 
the  following  is  a  copy: 

"Ifo.  478.  Fairuont,  Fillmore  Co.,  Neb.,  July  17,  1876. 

"On  or  before  the  first  day  of  October,  1878,  I  promise  to  pay  Palmer. 
Stewart  &  Go.  or  order  one  hundred  dollars,  payable  at  Fairmont,  Keb.,  for 
value  received,  with  interest  at  the  rate  of  10  per  cent,  per  annum  from 
date.   *  *  •  Chris  Walgamood." 

A  contract  Is  attached  to  said  note  that  is  not  involved  in  thi^  case,  and 
need  not  be  aet  out. 

Walgamood  filed  a  motion  before  the  justice  to  dismiss  the  action— i^'^rat, 
because  no  legal  service  of  sammons  had  been  made  on  falm ;  aeeund,  that  do 
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legal  summoiiB  bad  issued  in  said  cause, — which  motioD  the  justice  sustained, 
and  dismissed  the  action,  at  the  cost  of  plaintiff  below.  The  case  was  taken 
on  error  to  the  district  court,  where  tlie  judgment  of  the  justice  was  reversed, 
and  the  case  retained  for  trial.  After  the  Teversal  of  the  judgment,  and  while 
the  cause  was  pending  for  trial  in  the  district  court,  a  motion  was  filed  to 
substitute  Ella  Randolph  in  place  of  H.  &  A.  F.  Randolph  as  plaintiff,  and 
(»rder  of  substitutioa  was  made,  hy  consent  of  parties,  and  on  the  trial  of  the 
cause  a  verdict  was  returned  in  favor  of  Ella  Randolph  for  the  sum  of  8198.56, 
upon  which  judgment  was  rendered. 

The  onlj  defense  to  the  action  was  that,  H.  &  A.  F.  Randolph  having 
brought  the  action  as  partners,  the  testimony  fails  to  establish  the  partner- 
ship. It  is  sufficient  to  say  that  there  is  some  testimony  tending  to  show  such 
partnership,  and  none  whatever  tending  to  disprove  that  fact.  The  jury, 
therefore,  were  warranted  in  finding,  as  they  seem  to  have  done,  that  such  part- 
nership existed.  But,  if  there  had  been  a  failure  to  prove  that  H.  &  A.  F. 
Randolph  were  partners,  it  would  not  be  fatal  to  a  recovery,  the  action  beiug 
brought  in  their  individual  names.  It  is  true  that  their  Christian  names  are 
not  given,  but  merely  initials  thereof ;  and  while  the  defendant  below,  by  mo- 
tion, might  have  required  the  plaintiffs  below  to  amend  the  petition  by  setting 
out  their  Christian  names,  the  failure  to  do  so  will  be  held  to  be  a  waiver  of 
that  right. 

These  parties  were,  so  far  as  it  appears,  the  lawful  holders  of  the  note.  It 
had  been  indorsed  by  the  payee,  and  was  thereafter  transferable  by  delivery; 
and  a  judgment  on  the  note  in  favor  of  such  parties  would  protect  the  defend- 
ant below,  upon  paying  the  same,  from  further  liability  on  the  note.  There- 
fore he  could  not  be  injured  by  such  judgment,  and,  the  transfer  having  been 
made  to  Ella  Randolph  before  judgment  was  rendered,  she  is  entitled  to  re- 
cover. 

No  valid  defense  has  been  shown  to  the  action,  and  the  Judgment  la  clearly 
right,  and  it  is  affirmed. 
(The  other  judges  concnr.) 


SHrra  e.  Borden. 

{Supreme  Gmrl  of  NArcuka,   yovember  23, 18S7.) 

1.  Afpul— Fsox  Jdbticb's  Codrt— Apfbarance. 

A  party  who  has  appeared  In  an  aolioD  before  a  jniUoe  of  the  peace,  and  entered 
into  an  agreement  oontinaine  the  cause,  may  appml  from  the  judgment  rendwed 
aeaiiist  hfm  before  such  justice.  C^hom  v.  Wattrman,  16  Neb.  230,  20  N.  W.  Sep. 
636,  877;  Orippen  v.  Chttrch,  17  Neb.  S06,  23  N.  W.  Bep.  567. 

2.  Sahb — Tike  or  Filins  TaAKSCBirr. 

Under  section  1008  of  the  Code  aa  it  existed  In  1886,  a  party  appealing  IVom  the 
jadgnient  of  a  justice  of  the  peace  had  until  the  second  day  of  the  succeeding  term 
of  the  district  court  in  which  to  file  the  transcript,  and  the  plaintiff  had  20  days 
thereafter  in  which  to  file  bis  petition.  Therefore,  where  an  appeal  has  been  prop- 
erly taken  by  a  defendant,  a  motion  made  by  him  on  the  tirat  day  of  such  term  to 
dismiss  the  cause  for  want  of  prosecution  was  premature,  and  ahould  have  been 
overruled. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Harlan  county;  Gaslih,  Judge. 

John  Datoaon,  for  plaintiff.       B.  Bmll  and  /.  B,  Busht  for  defendant. 

Maxwell,  C.  J.  In  April,  1885,  the  plaintiff  filed  his  bill  of  particulars 
before  one  Henry  Wilcox,  a  justice  of  the  peace  in  Harlan  county,  claiming 
from  defendant  the  sum  of  ©12.90,  with  interest  from  October  13, 1884,  for 
goods  sold.and  delivered  to  said  defendant  by  David  Bros.  &  Co.,  which  ac- 
count was  assigned  to  plaintiff.  The  cause  coming  on  for  trial  on  the  twenty- 
seventh  day  of  April,  the  parties  appeared  by  their  respective  attorneys,  and 
the  case  was  continued  by  consent  to  the  twenty-seventh  day  of  May.  On 
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that  day,  defendant  failing  to  appear,  and  plaintiff  appearing  by  his  attorney. 
Judgment  by  defenlt  was  taken  against  defendant  In  the  sum  of  913.25i  and 
costs,  taxed  at  $1.70.  The  defendant  then  took  the  case  to  the  district  court 
of  said  county  on  appeal.  Plaintiff  thereupon  filed  a  motion  In  said  conrt  to 
quash  the  appeal,  for  the  reason  Uiat  the  def endai^  did  not  appear  at  the  trial 
of  the  cause  in  the  court  below.  The  motion  was  overruled,  to  which  plain- 
tiflC  excepted,  and  on  the  first  day  of  the  next  term  the  defendant  filed  a  mo- 
tion in  said  court  to  dismiss  the  action  for  want  of  prosecution.  The  motion 
was  sustained,  and  Judgment  rendered  i^piinst  the  plaintiff  for  costs, — to  all 
of  which  the  plaintiil  excepted,  and  now  brings  the  cause  into  this  court  by 
petition  in  error. 

The  motion  to  qoash  the  ^mbI  was  properly  OTOmled.  In  Clmdmninff 
r.  CratBford%  7  Keb.  474,  it  was  held  Uiat,  to  entltie  a  party  to  appeal,  he 
must  have  appeared  b^ore  the  Justice,  and  tried  the  cause  upon  the  merits. 
This  dedaitm  was  fbliowed  in  a  nomber  at  cases.  The  opinion  in  the  case 
cited  was  written  by  Judge  OAmiT,  and  concurred  In  by  the  entire  court.  In 
CUffhom  V.  Waterman,  16  Neb.  280,  20  N.  W.  Rep.  6S6,  877,  and  Crippen 
T.  CAuroA,  17  Neb.  306. 22  K.  W.  Bep.  567,  liowever,  it  was  held  by  a  ma- 
jority of  the  court  that  a  party  who  had  appeared  on  the  trial  might  appeal 
although  he  had  not  tried  the  case  on  the  merits.  These  later  decisions 
practically  overrule  that  of  Clendetming  ■v.CrautfordfB.nd  are  to  be  followed. 
The  ooart  did  not  err,  therefore,  in  overruling  the  motion  toquash  the  appeal. 

The  court  erred  in  sustaining  the  motion  to  dismiss  the  action.  Section 
1008,  Code  1885,  provided  that  "the  said  justice  shall  make  out  a  certified 
transcript  of  his  proceedings,  including  the  undertaking  taken  for  such  ap- 
peal, and  shall,  on  demand,  deliver  the  same  to  the  appellant  or  his  agent,  who 
shall  deliver  the  same  to  the  clerk  of  the  court  to  which  sucli  appeal  may  be 
taken,  within  thirty  days  next  following  the  rendition  of  such  j  udgment ;  and 
such  justice  shall  also  deliver  or  transmit  the  bill  or  bills  of  particulars,  the 
depositions,  and  all  other  original  papers,  if  any,  used  on  the  triai  before  him, 
to  such  clerk,  on  or  Isefore  the  second  day  of  such  term ;  and  all  other  proceed- 
ings before  the  Justice  of  the  peace  In  that  case  shall  cease  and  be  stayed  from 
the  time  of  entering  into  such  undertaking. "  Under  this  statute  the  appellant 
had  until  the  second  day  of  the  succeediug  term  to  file  his  transcript,  (Roe* 
sink  V.  BarwU,  8  Neb.  149;  Monsll  v.  TerwUliger,  8  Keb.  863,  1  N.  W.  Kep. 
246;  Rich  v.  StretoJt,  4  Neb.  188,)  and  the  plaintiff  had  20  days  thereafter  in 
which  to  file  a  petition.  The  plaintiff  not  being  in  default,  the  court  erred  in 
sustaining  the  motion  to  dismiss. 

The  judgment  of  the  district  court  is  therefore  xeversed,  and  the  cause  re- 
manded for  farther  proceedings. 

(The  other  judges  concur.) 


Stats  e.  Sneff. 

{Supreme  Cotirt  tif  KAradba.   UToveinber  23, 18870 

L  BoBOLABT — Fbiok  Khowltoob  bt  Owim. 

Where  the  proprietor  of  a  building  hewB  of  an  Intended  burglary  to  be  committed 
by  breaking  Into  such  building,  and  does  not  prevent  it,  but  puts  a  force  in  the 
building  to  capture  the  burglar,  and  does  not  effect  his  capture,  tbia  does  not  aOect 
the  gollt  of  the  burglar. 

SL  jBuEB— DaoLAUTton  or  DBrsKDAirr. 

A  person  to  whom  one,  intending  to  commit  buTiElary,  conSdes  such  Intentloii, 
and  procures  such  person  to  promise  to  act  aa  accomplice,  is  a  competent  wltneM 
to  prove  the  declarations  and  acta  of  the  party  committing  the  offense;  the  credi- 
bility of  such  witncas  being  a  qneition  tar  the  Jury. 
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8.  8aM«— ETIDBHOE— DiESCTIIIQ  VUHDIOr. 

Where  there  ia  testimony  from  which  the  iary  woold  be  warronted  in  Bnding 
that  B  person  indicted  for  burglary  committaa  the  offeni^  it  is  error  fox  the  oourb 
to  direct  the  jury  to  acquit. 

{SjfiabiiM  iy  A»  Otmrt.) 

Exceptions  from  district  court,  Richardson  countj;  Bboady,  Judge. 
Edwin  Falloon,  for  plaintifl.   ^o  appearance  contra. 

Maxweli.,  0.  J.  The  defODdant  was  indicted  by  the  grand  jury  of  Bleb- 
ardson  county  of  the  ciime  of  burglary  by  breaking  into  the  B.  A  M.  Bailroad 

station  at  Humboldt. 
On  the  trial  of  the  cause,  the  court  instructed  the  jury  as  follows: 
'*Gentle7nen  of  the  Jury:  You  are  directed  to  return  a  verdict  of  acquittal 
in  this  cause,  for  the  reason  that  the  evidence  is  too  dear  that  this  man  Bayliss 
was  under  the  direction  of  the  railroad  company's  agent,  when  he  was  pretend- 
ing to  be  in  collusion  with  this  defendant,  and  going  with  bim  to  commit  this 
crime.  He  was  under  their  direction  to  further  the  perpetration  of  the  act, 
and  present  giving  encouragement  at  the  time  it  was  done;  which  in  law,  I 
think,  shows  a  consent  on  the  part  of  the  owner  of  the  property.  And  there 
is  not  enough  evidence  to  the  contrary  to  submit  the  question  of  fact  to  the 
jury.  The  law  being,  if  the  owner  of  the  property  consent,  it  is  not  a  crime 
for  which  he  can  put  a  party  in  the  penitentiary;  to  make  it  a.crime  the  act 
must  be  without  the  consent  of  the  owner.  Such  methods  are  very  useful, 
and  generally  used,  for  ferreting  out  past  offenses,  but  cannot  be  used  in  this 
way.  They  may  be  used  for  the  purpose  of  aiding  in  investigating  and  ascer- 
taining  the  perpetrator  of  past  offenses,  but  are  not  useful  for  the  purpose  of 
making  new  offenses,  or  the  punishment  of  new  offenses;  for  the  policy  of 
the  law  is  to  stop  crime,  and  not  to  pennit  one  to  oommife  a  crime  when  be 
otherwise  would  not  do  it.*' 

The  district  attorney  excepted  to  the  instruction.  The  jury  rendered  a  ver- 
dict of  acquittal,  and  the  defendant  was  discharged.  The  prosecuting  attor- 
ney, for  the  purpose  vi.  settling  the  law,  brings  the  cause  into  this  court  on 
error. 

One  James  Baylies,  called  as  a  witness  by  the  state,  testified: 
"Do  you  know  the  defendant,  James  Sneff  ?  I  saw  him  once  or  twice,  I 
believe. 

"How  long  hare  you  known  him?  Well,  since  last  fall;  I  cannot  just  state 
the  time. 

"Ever  since  last  fall?  Since  he  came  to  Humboldt;  I  don't  just  exat^y 
know  the  month  and  day. 

"Were  you  in  company  witlt  Sneff  on  the  nightof  the  thirteenth  <tf  Novem- 
ber, 1886,  in  Humboldt,  Nebraska?  I  cannot  say  about  the  date,  bat  it  was 

about  that  time. 

"What  proposition  did  he  make  to  you?  He  made  a  proposal  that  he  would 
get  into  the  depot,  and  get  some  money,  if  1  would  watch  for  liim.  . 

"About  what  time  was  that?  I  (»uld  not  swear  to  the  day;  I  paid  no  at- 
tention to  it. 

"Can  you  state  the  month?  No,  sir;  I  cannot  tell. 

"Was  it  in  1886?  Yes. 
"Was  it  in  the  fuU?  It  was. 

"Was  it  in  October  or  November?   I  could  not  say  for  certain. 

"What  proposition  did  he  make  to  you?  Tell  about  it,  and  what  he  did. 
Well,  the  first  time  I  ever  spoke  to  the  man  he  walked  up  to  me  as  I  was  stand- 
ing on  that  corner  of  the  depot,  and  he  asked  to  borrow  two  dollars  of  me, 
and  told  me  he  could  make  two  hundred  out  of  it  between  that  time  and  to- 
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morrow.  I  Bays  *  I  have  no  money  to  loan ;  but  if  you  are  busted*  and  want 
work,  I  will  teU  you  where  you  can  get  it.'  I  told  bim  he  conid  get  work  of 
Feagle  <Hit  in  the  country  shucking  com;  he  said  he  would  not  work.  He 
turned  around  and  went  Into  the  depot,  and  I  came  back  and  w^ked  along, 
and  be  was  fumbling  with  the  money-box.  That  was  between  12  and  1  o'clock, 
day-Ume. 

"What  other  proposition  did  he  make  to  you?  He  made  the  propoeal,  if  I 
would  watch,  he  would  get  some  mon^  out  of  the  money-drawer  in  the  stft- 
tion*hou8e  at  Humboldt. 

"In  this  county  and  state?  Yes. 

"What  did  yon  say  to  him?  I  told  him  I  was  not  in  that  Undof  busineea. 

**Who  did  you  communicate  this  information  to?  As  soon  as  he  and  I 
went  up  town  I  came  back  and  told  Aiken,  thest^ion  i^ent  at  Humboldt. 

"Then  what  did  you  do?  I  went  back  up  town.  Aiken  told  me  to  aid 
and  watch  him,  and,  if  he  wanted  to  do  it,  to  watch,  and  they  would  catch 
him  in  the  act;  and  tiiat  between  five  and  six,  when  the  freight  trains  come 
down,  he  was  to  breaJE  in,  and  I  was  out  on  the  road  watching  for  him.  and 
he  and  some  more  men  were  in  the  station  house  watching  for  him  too.  He 
BaiA  they  didn't  leave  the  waiting-room  door  open  as  th^  had  done,  and  he 
would  not  break  in.  So  he  came  back,  and  we  went  up  town;  he  went  to 
town,  and  I  went  home. 

**  What  time  was  that?  Between  six  and  seven  o'clock  Ai  the  evening,  and 
I  went  over  to  a  house  in  sight  of  the  depot,  and  Cooper  and  some  more  men 
came  over,  and  I  says  to  them,  I  says,  *  Oooper,  I  am  going  to  let  that  fellow 
go.'  *  No,'  Cooper  eays,  'you  go  up  town,  and,  if  becomes  around  you  f^aln, 
let  him  go  ahead.'  I  went  up  town,  and  he  came  to  me  in  a  few  minutes, 
and  spoke  to  me  again,  saying  that  he  knew  the  agents  were  both  gone. 

**Wbat  did  you  do  then?  I  stayed  around  with  him  until  some  time  the 
fore  part  of  the  night,  and  we  went  to  the  depot  together,  and  he  broke  in. 

"Did  he  raise  the  window,  or  did  you?  He  did;  I  didn't  have  my  hands 
on  the  window. 

"How  was  it  fastened?   With  a  nail  on  the  inside  of  the  window. 
"How  did  he  raise  it?   He  raised  it  with  a  railroad  spike. 
"Then  what  did  he  do?   He  went  into  the  office. 

"How  was  the  window  fastened  with  a  nail?  I  cannot  say  positively  how 
it  was  fastened,  but  the  window  was  nailed  down,  and  the  nail  was  broken, 
and  laying  on  the  outside. 

"Where  was  it  driven  on  the  inside?  I  don't  know  where  it  was  driven; 
it  looked  as  if  it  was  driven  into  where  the  catch  was. 

"It  fastened  the  lower  sash  down,  did  it?  Yes. 

"Tell  what  Sneff  did  then.  He  went  in,  and  when  he  went  in  I  went  back 
io  the  comer,  and  then  they  came  upon  him,  and  he  jumped  out  of  the  win- 
dow, and  they  took  him. 

"Did  yon  m^e  an  examination  of  the  station-house  after  they  caught  Sneff? 
Not  until  the  next  morning. 

"Did  you  make  an  examination  of  everything  he  did  in  there?  I  didn't 
see  anything  he  did.  except  where  he  tried  to  open  one  drawer.  I  don't  know 
what  was  in  it, — a  drawer  where  they  kept  something. 

"Where  was  that?   In  the  station-room. 

"Whereabouts  in  the  station-room?  About  the  second  box,  I  think,  from 
the  ticket  window. 

"A  money  drawer,  was  it?  1  don't  know  what  they  kept  in  it. 

"Was  there  any  marks  upon  it?  Yea,  there  were  m^a  of  a  spike  where 
he  tried  to  pry  it  open. 

"Did  you  ever  talk  to  SnefC  after  the  action  was  committed?  Yea. 

"What  did  he  tell  you?   He  said  he  believed  it  was  a  put-up  job. 

"What  did  he  >fl^  be  went  in  for?  For  m.oney;  that  was  lUs  purpose. 
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"What  did  he  say  afterwards?  He  didn't  say  anything  about  It  after- 
wards, much. 

*^Wbat  time  of  night  was  this?  I  think  between  11  and  12,  the  forepart  of 

the  night." 

The  other  testimony  in  the  case  tends  to  corroborate  this,  and  there  is  no 
testimony  to  the  contrary.  So  far  as  appears,  there  was  no  consent  on  the 
part  of  any  one  having  charge  of  the  station  to  the  defendant  breaking  into 
the  same.  The  fact  that  those  in  charge  of  a  building  bear  of  an  intended 
burglary,  to  be  committed  by  breaking  into  the  same,  do  not  prevent  it,  bnt 
put  a  force  in  the  building  to  capture  the  burglar,  and  he  is  so  captured,  does 
not  affect  the  guitt  of  such  burglar.  Thompgon  v.  State,  IB  Ind.886.  What- 
ever may  be  thought  of  the  course  of  the  witness  Baylise  in  professing  to  be 
a  friend  of  the  accused,  while  conspiring  to  betray  him,  and  however  despica- 
ble this  conduct  may  appear,  these  matters  merely  affect  his  credibility  before 
the  jury.  He  is  a  com|mtent  witness  to  testify  as  to  any  matter  that  trans- 
pired between  the  accused  and  himself,  provided  such  matter  la  competent. 
But  the  d^ree  of  reliuice  to  be  placed  upon  his  testimony  la  a  question  for 
the  jury. 

In  State  v.  Jansen,  22  Kan.  498,  which  la  similar  in  some  respects  to  the 
one  under  consideration,  where  an  alleged  detective  assisted  the  accused  to 
commit  the  offense,  it  was  held  that  the  question  whether  the  proprietor  con- 
sented to  the  entr^  of  the  defendant  was  for  the  jury  to  determine,  from  the 
testimony  in  the  case. 

In  our  view,  the  court  should  have  submitted  to  the  jury  the  question 
whether  or  not  the  railroad  company  consented  to  the  defendant's  entering 
the  building  in  question,  and  erred  in  directing  the  jury  to  acquit  the  accused. 
Judgment  accordingly. 

(The  other  judges  concur.) 

Ohaiia  Medical  Collegb  «.  Bush  and  another. 

[Supreme  Court  qf  Ntbnuka.   Novflmtwr  10, 18S7.) 

1.  TAXATtoN— ExsMmoir— Muuriafl  or  Wobd  "Sohool." 

The  vord  "scbool,"  in  section  2,  art  1,  c.  77,  Comp.  St.,  tueaDS  an  Institution  of 
learning,  andia  not  limited  to  the  lower  grades  of  schools. 

2.  Sahk — What  Pbopbbty  Exempt. 

Property  used  ezcluatvely  is  an  institution  of  learning  Is  not  subject  to  taxation 
while  thus  used. 
(BifUabia  by  the  Court.) 

Appeal  from  district  court,  Douglas  county;  Wakelet.  Judge. 
Savage,  Morris  i&  Davis,  for  plaintiff.   J,  C.  Cotoin  and  J.  L.Webster,  for 
defendants. 

Maxwell,  G.  J.  This  Is  an  action  to  enjoin  the  collection  of  certain  taxes 
levied  upon  the  property  of  the  plaintiff  in  1882.  On  the  trial  of  the  cause 
in  the  court  below,  juij^ment  was  rendered  in  favor  of  defendants.  The 
plaintiff  appeals. 

The  plaintiff  alleges  In  his  petition  that  it  **is  a  corporation,  duty  incorpo- 
rated under  the  laws  of  the  state  of  Nebraska  for  the  purpose  of  organizing 
and  maintaining  a  school  for  the  teaching  of  the  science  of  medicine  and  sur- 
gery; that  for  the  purpose  of  the  better  promotion  of  the  objects  for  which  it 
was  incorporated,  it  secured  the  title,  on  or  about  the  twenty-eighth  day  of  June. 
1881,  and  now  owns  and  occupies,  lots  1  and  2  in  block  230  in  the  city  of 
Omaha,  as  surveyed  and  lithographed,  and  erected  tliereon  for  the  exclusive  use 
of  said  school,  and  for  the  promotion  of  the  objects  thereof,  a  large  building,  and 
the  neceesary  adjuncts  thereto;  that  the  said  building  is  located  and  built  upon 
both  of  said  lots,  and  tliat  the  said  lots  are  no  more  than  is  necessary  and  re- 
quired for  said  purposes;  that  ainoe  the  erection  o£  sfdd  building  upon  said 
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loto  the  same  bare  been  occupied  and  used  ex<du8ively  for  the  purposes  of  said 
Bchool;  that  the  said  building  was  erected  on  said  iots,  and  oompleted  ready 
for  use  on  or  aboat  the  month  of  September,  1881,  and  lias  otot  since  thib 
time  been  devoted  solely  and  exclusively  to  the  use  of  said  school;  that  in  the 
year  1882  the  said  lots,  with  the  said  boUdtngs  therecm,  were  placed  1^^  the 
commissionwB  of  said  oonnty,  or  under  their  direction,  upon  the  tax-list  of 
said  eouoty,  and  that  they  levied  thereon  state,  school,  and  oounty  taxes  to 
the  amount  of  •41.40  for  the  said  year  oi  1882,  and  that  the  city  authorities  of 
said  city  caused  said  lots  to  be  entered  upon  the  tax-lists  of  the  city  of  Omaha 
for  said  year,  and  levied  ttiereon  taxes  to  amount  of  954  for  city  purposes 
of  said  dty  of  Omaha  for  said  yeur  ol  1882;  tlut  the  said  John  Bush  is  oounty 
treaaarer  of  said  county  of  Douglas,  du^  elected  and  qualified,  and  that  the 
said  Troman  Buck  is  the  (^y  treasurer  of  said  city  at  Omaha,  duly  elected  and 
qualified;  that  the  said  taxes  so  levied  as  aforesaid  for  dty  puipoees  for  the 
year  1882  not  baving  been  paid,  and  the  same  having  beccune  delinquent,  the 
said  defendant  Truman  Buck,  as  city  treasurer:  as  afoi-esaid.  returned  the 
said  lots  above  described  in  the  delinquent  list  which  he  was  by  law  re- 
quired to  make  out  and  return  to  the  county  treasurer  of  said  county,  for  iJte 
purpose  of  enforcing  said  city  taxes,  together  with  the  state,  oounty,  and 
school  taxes  so  levied  as  aforesaid,  by  the  sale  of  said  lots,  and  the  said  de- 
fendant John  Bush,  as  county  treasurer  as  aforesaid,  now  holds  said  delinquent 
list,  and  threatens  to  sell  thesaidlotsforsaiddelitiquent  city  taxes  for  said  year 
1882,  and  also  threatens  to  sell  said  lots  for  the  delinquent  state,  oounty,  imd 
school  taxes  so  levied  as  aforesaid  for  said  year  1882.  the  said  state,  county, 
and  school  taxes  not  having  been  paid,  but  having  become  delinquent,  and 
plaintiff  fears  that  tliesaid  defendant  John  Bush,  as  such  county  treasurer,  will, 
unless  restrained  1^  the  injunction  of  this  court,  sell  said  real  estate  for  said 
delinquent  taxes,  and  ttiereby  cast  a  cloud  upon  the  title  of  the  plaintiff 
thereto;  ttiat  the  said  lots  are  exempt  from  taxation  under  the  constitution 
and  laws  of  this  state,"  etc.  There  are  other  allegations  in  the  petition  to 
which  it  is  unnecessary  to  refer. 

The  defendants  in  th^  answer  deny  that  said  premises  are  occupied  as  a 
school  for  the  purpose  of  teaching  the  science  medicine  and  surgery,  and 
all^e  that  it  is  incorporated  as  a  joint-stock  company  for  the  purpose  of  es- 
tablistiinj^  a  medical  college,  and  has  issued  shares  of  stock,  and  that  the 
property  is  used  for  the  purpose  of  a  medical  college  and  other  purposes,  and 
that  all  students  pay  a  certain  amount  each  term  for  their  inatrucUon. 

On  the  trial  of  the  cause  one  Dr.  B.  G.  Moore  testified:  "I  am  a  phyrictan 
and  surgeon.  Am  president  of  the  board  of  trustees  of  the  Omaha  Medical 
Collie.  The  college  owns  the  property  described  in  the  petition,  on  which 
is  the  college  building.  It  is  used  for  a  medical  college  for  instruction  in 
medicine;  for  nothing  else.  The  company  owns  the  property.  It  is  not  oc- 
cupied for  anytliing  more  than  tlie  necessary  services  or  usages  to  which  a 
medical  college  is  usually  put. " 

On  cross-examination  he  testified:  "The  admission,  tuition,  and  instruc- 
tion of  the  students  are  regulated  by  the  board  of  trustees  by  resolution ;  also 
the  ordinary  transaction  of  business,  the  fees,  the  announcements,  etc.  We 
issue  an  announcement  every  year.  Do  not  know  whether  I  have  one  for  the 
year  these  taxes  ware  levied  or  not;  think  I  have  one  at  my  office.  It  was 
the  same  as  in  1883.  It  was  then  used  as  a  medical  college.  In  conducting 
the  medical  college  we  take  any  man  who  is  the  proper  age,  and  has  the  proper 
educational  qualifications,  as  a  student.  They  pay  a  matrtoulation  fee  of  $5 ; 
that  is  the  entrance  fee.  Then  we  have  lecture  fees, — ^5  per  term.  The 
term  usually  commences  alxiut  the  first  of  October,  and  closes  in  March. 
From  March  until  October  the  building  was  not  used  at  ail.  Some  years  we 
have  a  person  to  hve  there  merely  to  look  after  the  property,  but  it  is  not 
rented.   It  has  never  been  rented  for  any  purpose.   Virtually,  it  lies  idle 
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from  March  until  October.  From  October  until  Uarch  it  ii  used  for  medical 
instruction.  That  has  bean  our  way  ever  since  the  institution  was  opened. 
We  have  two  lecture  rooms.  They  are  for  lectures  for  the  students  only.  We 
have  a  chemical  laboratory.  Then  we  have  a  museum  room  and  the  janitor*  a 
room,  the  faculty's  room,  and  the  dissecting  room  for  the  professor  to  prepare 
his  subject,  and  a  general  dissecting  room  for  the  students.  The  dl^eclingr 
rooms  are  not  used  for  the  private  benefit  of  the  medical  fraternity;  they  are 
used  onlyfor  the  benefit  of  the  students.  It  requires  three  years  to  graduito. 
The  matriculation  fee  Is  paid  but  once;  the  other  fees  annually.  The  student 
also  pays  910  for  a  dissecting  ticket,  and  S5  for  a  hospital  ticlcet.  That  gives 
him  the  privilege  of  clinics  in  St.  Joseph's  hospital,  and  goes  to  the  hospital. 
We  furnish  the  material  tordissection.  We  furnish  It  at  cost  to  the  students. 
We  get  a  body,  and  keep  an  account  of  what  it  costs,  and  each  student  pays 
his  share  for  what  we  expend  on  the  subject.  The  whole  institution  Is  used 
for  these  purposes.  Each  profeasor  furnishes  his  time;  we  get  no  pay  for  it. 
The  instruction ,  In  a  general  way,  consists  of  teaching  the  science  of  medicine 
and  surgery  in  all  its  branches.  The  fees  are  used  for  paying  the  expenses  of 
the  institution ,  the  janitor,  fuel,  and  running  expenses  of  the  oollege;  the  pro- 
feuon  receive  no  part  of  them.  When  we  first  opened  we  had  to  bring  here 
a  praljbssor  of  chemistry,  and  had  to  pay  him  a  salary  for  le<^uring.  That 
was  paid  out  of  tlie  proceeds  of  the  college.  He  is  the  only  man  that  has  ever 
been  paid.  No  professor  ever  had  an  olflce  in  the  building.  We  have  chairs 
in  our  amphitheater  for  about  eighty  students,  and  in  our  dissecting  room 
could  accommodate  about  forty  or  fifty.  The  average  attendance  has  been 
about  thirty.  We  never  have  paid  any  dividends  on  stock;  none  of  the  money 
received  from  the  students  has  been  used  to  pay  a  dividend  to  the  stockliuUlers. " 

This  is  all  the  testimony  in  the  case,  except  the  articles  of  incorporation. 

Section  2,  art.  1,  c.  77,  Gomp.  St.,  provides  that  "the  following  property 
shall  be  exempt  from  taxation  in  this  state:  First,  the  property  of  ttie  state, 
counties,  and  municipal  corporations,  both  real  and  personal.  Secondt  such 
other  property  as  may  be  used  exclusively  for  agricultural  and  horldoultnml 
societies,  for  school,  religious,  cemetery,  and  charitable  purposes. " 

The  sole  question  for  determination  Is,  was  the  property  in  question,  at  the 
time  the  tax  was  levied,  used  exclusively  for  school  purposes?  The  first  def- 
inition of  tlie  word  "school"  given  by  Webster  is:  "A  place  for  learned  in- 
tercourse and  instruction;  an  institution  for  learning;  an  educational  estab- 
lishment; a  place  for  acquiring  knowledge  and  mental  training."  The  de- 
fendants contend,  with  considerable  earnestness,  that  the  "school  purposes" 
mentioned  in  the  statute  apply  only  to  the  lower  grade  of  institutions  of 
learning,  and  do  not  include  higher  institutions  like  colleges.  We  can  see  no 
good  reason  for  thus  limiting  the  meaning  of  the  word  "school."  An  exam- 
ination of  any  work  in  which  the  subject  is  fully  discussed,  will  show  that  the 
word,  in  its  broad  sense,  is  applied  to  any  institution  of  learning;  and  it  evi- 
dently is  used  in  that  sense  in  ttie  statute.  The  exemption,  therefore,  applies 
to  any  institution  of  learning  used  exclusively  for  school  purposes.  The  ex- 
emption is  expressly  declared  in  the  statute,  and  the  court  should  not,  with- 
out good  reason,  limit  or  restrict  the  right.  The  property  in  question,  there- 
fore, was  exempt  from  taxation  for  the  year  named,  and  the  injunc^on  should 
have  been  granted. 

The  judgment  of  the  district  court  is  reversed,  and  judgment  in  favor  of 
the  plaintiff  will  be  entei'ed  in  this  court.   Judgment  accordingly. 
(The  other  judges  concur.) 
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State     rvl.  Soowtt  fob  Saytsw,       v.  Dakota  Go. 

{Sitprem*  Cbmt  of  NArada.   November  16,  1887.) 

Comrnv— BoKM — CoMPRoif3B — Rxnsuv — Estopfkl. 

On  JaDDory  I,  1876,  the  oounty  of  I>.  issued  anddellvered  to  the  C.  0.  &  B.  H.  By. 
Co.  its  negotiable  10  percent,  eooponboiidaforthesnm  of  $96,000;  that  being  more 
than  10  per  cent,  of  the  aBseosed  valuation  of  the  oounty.  These  bonds  were  duly 
rc^tered  and  certified  by  the  county  clerk  of  D.  county,  and  by  the  secretary  and 
anditor  of  state;  afterwards  the  oounty  reftised  to  pay  the  Interest,  and  an  action 
was  instituted  against  it  in  the  circuit  court  of  the  United  States,  for  the  purpose  of 
eolleclinsthe  interest  due  on  tbe  coupons.  The  defense  of  the  ill^ality  of  the 
bonds,  owInK  to  the  exceaaive  issue,  was  interposed,  but  the  bonds  were  held  Talid 
in  the  liands  of  a  bona  fide  purchaser  for  value,  and  Judgment  waa  rendered  againat 
the  county.  No  proceedings  in  error  or  appeal  were  then  taken  for  the  purpose  of 
obtaining  a  review  of  that  Jndgmuit.'  Tne  county  board  then  agreed  with  tbe 
holders  of  the  bonds  to  execute  to  them  20-ye8r  6  per  oeot.  refttDdlng  bonds,  to  be 
sabvtJtated  for  the  bonds  of  187^  nnder  the  provision  of  tbe  act  of  February  28, 
1883.  The  refunding  bonds  were  ezeooted,  and  certified  by  the  oonnty  clerk,  but 
the  secretary  and  auditor  of  the  state  refused  to  register  them,  or  to  certify  that  they 
were  lawfafty  issued ;  alleging  that  such  was  not  the  fact.  Hie  oounty  then  ap- 
idled  to  the  supreme  court  for  amandanttu  to  compel  action  by  thestate  officers,  and 
Jn^icnieDtwaa  obtained  in  &vor  of  the  county,  awarding  the  writ,  aud  oonipelling 
the  certification  and  registry.  After  they  were  certified  and  registered  by  the  state 
aaditor,  the  county  exchanged  them  for  the  ori^nal  bonds  of  1876,  and  the  Inter- 
est accrued  thereon,  and  destroyed  the  original  bonds.  In  an  acUon  to  enforoe  the 
pftjmenkofthfllnteress  accrued  on  the  refunding  bonds,  heid.  that  the  oounty  was 
estopped  to  doiy  thdr  validity  In  the  handa  of  a  bona  JUU  nold«  fbr  vaLae;  fol- 
lowing final*  T.  mkbuon,  81  N.  W.  Kep.  878. 

Jfandamiu. 

J.  M.  Woaiwortht  for  relator.   Popfieton  A  Thwatoriy  for  respondent. 

Maxwell,  C.  J.  This  is  an  application  for  a  writ  of  mandamns,  to  com- 
pel the  defendants  to  pay  certain  coupons  of  the  refunding  bonds  of  Dakota 
county.  On  motion  of  the  reepondenta,  a  proper  petition  and  bond  having 
been  filed,  the  cause  was  removed  to  the  United  States  circuit  court  of  this 
state,  and  by  thatcourt  remanded  to  tliis  court,  for  want  of  jurisdiction.  The 
qaestions  involved  are  identical  with  those  decided  by  this  court  in  State  v. 
Wilkinson,  20  Neb.  610.  31  N.  W.  Kep.  376;  and  as.  in  oar  view,  that  dec]»- 
ion  states  the  law  correctly,  it  will  be  adhered  to.  A  peremptory  writ  will 
issue,  as  prayed  for  in  the  petition,  commanding  the  payment  of  the  amount 
due  on  tbe  unpaid  oonpons.   Jud^ent  accordingly. 

(The  otber  judges  cfmcor.) 


Ebt  v.  Btak. 
{Suprtme  Oburi  nf  Ntbraaba.  November  2S,  1887.) 

1.  IfOBTSAGn— FOHRCLOSCBK— liixTERSIOir  Ot  TlHS. 

E.  executed  to  R.  a  real-estate  mortgage  to  secnre  the  payment  of  ajpromlssory 
note  at  maturity,  fiubaequant  thereto,  uponasaflloient  consideration,  R. extended 
the  time  of  payment  to  five  years  from  the  time  of  the  maturity  of  the  note.  Prior 
to  the  expiration  of  tbe  extended  tena,  B.  brought  autt  for  the  foreclosure  of  the 
mortgage,  but  fn  his  petition  made  no  reference  to  the  agreement  for  extension, 
nor  all^;ed  any  default  thereunder.  T.  &  C.  D.  B.,  eubsequent  purchasers  who  were 
made  defendants,  answered,  setting  up  the  extension,  and  their  purchase  on  tbe 
Iklth  thereof.  B.  demurred  to  these  answers  as  not  containing  facts  sufficient  to 
oonstftatea  dafenae.  BM,  that  tiie  averments  of  the  answers  werssuffloieut  tocoii- 
stitnte  a  defense. 

3.  Suis— Emor  or  Extbhrioii. 

A  new  agreement  upon  asufflctent  consideration,  extending  the  time  of  the  pay* 
ment  of  a  note  and  mortgage  to  a  day  certain,  has  the  effect  in  equity  of  modilyiiig 
tbe  original  condition  of  the  mortgage  to  the  same  extent  aa  if  the  terms  of  the 
new  agreement  were  Incorporated  Into  the  oondiUon,  and  where  It  la  iriaiued 
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that  a  default  has  occarred  after  tha  extenston,  bjr  whleh  ttie  mortgagor  would  be 
entitled  to  foreeloanr^  sooh  d«£itiU  ihonid  be  enagid  In  the  patiuon,  in  order  to 

state  a  caaae  of  action. 
(i^filabut  iy  the  Oouri.) 

£nor  from  district  court,  Dakota  conntj;  Grawfobd,  Judge. 
If.  C.  Jay  and  IF.  S.  Qauttt  for  plaintifC.  Jog^  Wright  (ft  Hudion,  for  de- 
fendant. 

Bbesb.  J.  Tilts  acUon  was  commenced  In  the  district  conit  by  defendant 
in  error  for  the  foreclosure  of  a  real-estate  mortgage  given  by  James  B.,  M. 
A.,  and  Louis  B.  £by  to  secure  tlie  payment  of  their  joint  promissory  note 
for  the  sum  of  1^,000.  The  note  was  executed  on  the  eighteenth  d^  of  No- 
vember, 1881,  due  five  years  after  its  date,  with  interest  at  10  per  cent,  per 
annum,  payable  annually.  The  mortgage  is  in  the  usual  form,  and  contains 
a  provision  that  if  the  Interest  "is  not  paid  when  the  same  is  due,  thai  and  in 
that  case  the  whole  of  said  sum  and  interest  shall,  and  by  tUs  indenture  does, 
immediately  become  due  and  pliable." 

The  action  was  Instituted  on  the  twenty-fourth  day  of  January,  1887.  It 
is  alleged  in  the  petition  that  no  part  of  the  note  has  been  paid,  except  the  in- 
terest thereon  up  to  the  eighteenth  of  November,  1884.  A  decree  is  priced 
for  the  amount  due  upon  the  note.  The  other  defendants  are  mad6  parties  to 
the  suit,  as  having  acquired  an  interest  in  the  property  subsequent  to  the  ex- 
ecution of  the  mortgage,  and  a  foreclosure  of  such  interest  is  also  demanded. 

Defendant  Horatio  li.  Taylor  filed  his  separate  answer,  admitting  the  exe- 
cution tind  delivery  of  said  note  and  mortgage,  and  that  nothing  but  Intwest 
to  November  18,  1884,  had  been  paid  on  said  note,  and  for  further  answer 
alleges  "that  on  or  about  the  second  day  of  November,  1885,  James  B.  Eby 
and  Louis  B.  Eby,  defendants  herdn,  and  Horatio  B.  Taylor,  this  defendant 
entered  into  an  agreement  in  writing  concerning  thesale  of  the  milling  prop- 
erty described  in  the  plaintiff's  petition.  That  said  agreement  was  filed  in 
the  oflSce  of  the  clerk  of  Dakota  county,  N^inraska,  and  recorded  in  Book 

A,  page  302,  of  ,and  a  copy  of  said  agreement,  marked  'Exhibit  A,'  is 

iiereunto  attached,  and  made  a  part  of  this  answer.  By  the  conditions  of 
said  i^^ment,  the  above-named  James  B.  Eby  and  Louis  B.  Eby,  for  and  in 
considt^ration  of  certain  things  hereinafter  mentioned  to  be  performed  by 
this  defendant,  agreed  to  assume  as  their  own  debt  the  morti^age  now  held  by 
John  Byan  against  the  milling  property  aforesaid ;  and  if  they  cannot  pay  the 
mortgage  off,  and  have  the  same  canceled  on  the  records,  they  agree  to  get  an 
ext(>Mion  of  the  mortgage  for  five  years.  That  in  pursuance  of  said  agree- 
ment the  said  James  B.  Eby  and  Louis  B.  Eby  procured  and  obtained  from 
John  Byan,  plaintiff  herein,  an  extension  in  the  words  and  figures  fc^wing, 
to-wit: 

**  *  I  agfree  to  extend  the  time  on  a  m(»*tgage  and  note  I  hold  against  the  Eby 
Bros.'  mill  property  for  three  years  from  the  time  it  is  due,  providing  certain 
improvements  that  are  now  on  record  on  the  county  records  between  Sby 
Bros,  and  Horatio  B.  Taylor,  are  done  on  said  mill  property. 

"'John  By  ah.' 

"Thfit  this  defendant  has  performed  the  conditions  on  his  part  to  be  per- 
fornied,  as  required  by  said  article  of  agreement,  to-wit:  To  put  in  the  mill 
on  said  property  above  described  three  double  sets  of  rollers,  and  macliinery 
necessary  in  addition,  to  put  the  mill  in  such  condition  that  It  will  make 
and  manufacture  a  good  grade  of  flour,  and  that  the  said  H.  B.  Taylor  shall 
place  the  mill  in  a  condition  that  it  will  manufacture  a  good  grade  of  flour 
within  six  months  from  the  date  of  this  contract.  That  in  pursuance  of  the 
said  article  of  agreem<mt,  the  deed  held  in  escrow  (according  to  contract  be- 
tween Eby  Bros,  and  H.  B.  Taylor)  was  delivered  to  this  defendant,  and  filed 
for  recwd  (m  ttie  nineteenth  day  of  April,  1886,  and  recorded  In  Deed  Book 
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0,  page  285.  That  after  the  couveyaDce  of  the  undivided  one-half  interest  in 
the  mill  property  aforesaid,  by  a  deed  of  general  warranty  from  James  B. 
Bby,  M.  A.  Eby,  and  Louis  R.  Eby  to  Horatio  R.  Taylor,  this  defendant,  the 
defendants  James  B.  Eby,  H.  A.  Eby,  and  Louis  B.  Eby  conveyed  to  Joseph 
M.  Brunnan  and  CorneilnB  D.  Byan  all  their  right,  title,  and  interest  iu  and 
to  the  above-described  property,  by  a  deed  of  general  warranty  bearing  date 
September  10,  1886,  and  recorded  in  the  office  of  the  olerk  of  Dakota  county 
in  Book  O,  page  412." 

And  on  Febmary  28, 1887,  Cornelius  D.  Ryan  filed  his  separate  answer,  set- 
ting np  the  same  defense,  and  also  alleging  that  he  and  Joseph  Brannan  pur- 
chased by  warranty  deed  all  the  right  of  said  James  B.  Eby,  M.  A.  Eby,  and 
Lewis  R.  Eby  to  the  said  real  e^te,  and  that  their  purchase  was  made  ia 
good  faith,  and  on  the  strength  of  the  agreement  of  plaintiff  to  extend  the 
time  of  the  payment  of  said  note  and  mortgage. 

The  answers  of  defendants  Hedges  relate  to  a  mistake  In  the  description  of 
the  property  In  the  mortgage,  and  have  no  further  connection  with  this  case. 

May  9,  1887,  plaintiff  tiled  a  general  demurrer  to  the  answers  of  H.  R.  Tay- 
l<a:  and  G.  D.  Ryan,  which  the  court  sustained,  and,  on  proofs  adduced,  rend- 
ered a  decree  of  foreclosure  for  the  sum  of  82,520.88.  The  defendant  brings 
this  case  to  this  court  by  proceedings  in  error,  and  alleges  that  the  court  erred 
—Firgt,in  sustaining  the  demurrer  to  the  answers  of  C.  D.  Ryan  and  Horatio 
E.  Taylor;  teoond,  the  court  erred  In  its  findings  in  said  cause,  for  the  reason 
that  no  facts  are  set  forth  in  said  petition  on  wbicli  to  base  the  same;  and, 
third,  the  court  erred  in  rendering  judgment  for  plaintiff,  and  against  de- 
fendant. 

The  petition  filed  by  defendant  in  error  was  in  the  usual  form  for  declaring 
upon  a  matured  note  and  mortgage.  No  reference  is  made  to  the  agreement 
to  extend  the  time  of  payment,  and  hence  no  reference  to  a  failure  on  the 
part  of  plaintifb  in  error  to  comply  with  the  terms  of  the  contract  by  which 
the  time  of  payment  was  extended.  The  answers  presented  this  issue.  By 
them  tiie  contract  of  extension  is  pleaded,  their  reliance  thereon  at  the  time 
of  their  purchase,  and  that  by  the  terms  thereof  the  note  has  not  matured. 
These  allegations  are  admitted  by  the  demurrer.  The  question  then  is:  Do 
they  present  a  defense  to  the  case  presented  by  the  petition  of  defeudai^  in 
error? 

It  is  not  contended,  nor  could  it  be,  that  there  was  not  sufficient  considera- 
tion to  sustain  the  agreement  to  extend  the  time  of  the  maturity  of  the  note 
and  mortgage.  The  time  of  payment  being  extended,  the  right  to  foreclose 
is  suspended  until  the  expiration  of  the  extended  term,  u^ess  default  be 
thereafter  made.  The  extension  of  the  time  of  payment  has  the  effect  in 
equity  of  modi^ing  the  original  condition  of  the  mortgage  to  the  same  ex- 
tent as  if  the  terms  of  the  new  agreement  were  Incorporated  into  the  condi- 
tion. Inturanae  Co.  v.  Bonndl,  35  Ohio  St.  365.  It  follows  that,  if  defend- 
ant in  error  had  the  right  to  foreclose  the  mortgage,  it  existed  by  virtue  of 
tome  d^ault  occurring  subsequent  to  the  agreement  for  extension.  This  be- 
ing trne,  the  default  should  have  been  alleged  in  the  petition.  2  Jones, 
Uort.  S  1452.  But  tills  was  not  done.  The  answers  set  up  the  fact  of  the 
extension  of  time,  and  this  was  admitted  by  the  demurrer.  Therefore,  on  the 
face  of  the  pleadings,  there  was  no  default,  and  hence  no  cause  of  aotion. 
The  demurrer  should  therefore  have  been  overruled. 

The  judgment  of  the  district  court  is  reversed,  the  demurrer  overruled,  and 
the  cause  remanded,  with  leave  to  defendant  in  error,  in  case  the  interest  is 
not  pud,  to  file  an  amended  petition,  upon  paiyment  of  all  oOBts.  Bereised 
and  remanded. 

{Tbt  other  JndgM  ooncor.) 
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State  tx  rel.  Simbbal  v.  Se&tbt. 

iSupreme  Cburt  ^  NtbraOa.   Novembar  23,  1887.) 

1.  HUHIOIFAL  COBFOBATIOK*— CaiBF  Or  F0I.IOB— ArFOIimUlfT. 

The  appointment  of  the  Tespondent  as  chief  of  police  of  the  dly  of  Omaha  by  tbe- 
board  of  fire  and  police  conimiBdoiieis  appoiuted  bv  the  governor  under  Boctloit 
146  of  an  act  entitled  "An  act  Incorporating  □letropolitan  Sties,  and  deRnlng,  ree:- 
nlatinK,  and  prescribing  thrir  dntlei,  pow«s,  and  tcoremmeDt,"  approved  March 
80. 1887,  nnder  the  futa  and  drcamstanoM  ai  set  out  In  tha  anawar,  JWil  a  legal  ap- 
polntmuit  within  the  scope  and  meaning  of  the  said  act. 

2.  sins— GoBBTiTonoiru  Ii&w— ArpoiHTHura  or  Pouoi  CoiacnBioiriBS  by  Ootibmor. 

Hie  provision  of  the  above-mentioned  act,  .whereby  it  Is  made  t^e  datyof  the 
governor  to  appoint  a  board  of  flre  and  polico  oommusionm  for  each       of  tha 
metropolitan  claBs,  Acid  not  to  be  repugnant  to  the  oonstitatlon. 
t^abut  fiy  the  OouH,} 

Quo  loarranto. 

B.  W.  Simma,  0.  W.  Amhroaht  and  /.  C  Cowin,  for  relator,  ehojye 
Laket  tor  respondent. 

Cobb,  J.  This  is  an  original  proceeding  in  this  court  by  Edward  W.  Sim- 
eral,  county  attorney  of  Douglas  county,  relator,  against  Webber  S.  Seavey, 
respondent.  The  complaint  is,  in  substance,  an  information  In  the  nature  of 
a  gtto  tcarranto;  its  general  object,  to  obtain  a  judgment  against  the  respond- 
ent upon  bis  right  to  execute  the  office  of  chief  of  police  of  the  city  of  Omaha. 
It  alleges  that  the  city  of  Omaha  is  a  city  of  the  metropolitan  <dass;  that,  un- 
der and  by  virtue  of  the  laws  governing  cities  of  the  metropolitan  class,  there 
was  appointed  by  the  governor  a  flre  and  police  commission,  oonsiating  of  four 
persons;  that  the  members  of  said  board  of  fire  and  police  commissioners,  at 
and  before  the  time  thereinafter  set  forth,  neglected  and  refused  to  enter  into 
a  good  and  sufficient  bond  for  the  faithful  performance  of  their  duties,  as  the 
ordinances  of  said  city  required,  and  long  before  any  bond  was  approved  by 
the  authorities  of  said  city  said  commissioners  pretended  to  and  did  proceed 
to  make  appointments  of  Sremen  and  policemen;  that  at  the  times  therein- 
after set  forth  no  rules  and  regulations  governing  said  board  of  flre  and  police 
commissioners  had  been  prescribed  by  ordinance  by  the  mayor  and  council  of 
said  city;  that  on  the  nineteenth  day  of  May,  1887,  said  defendant  was  by 
said  board  of  Bre  and  police  commissioners  appointed  chief  of  police  of  said 
city  of  Omaha,  but  that  at  the  time  of  said  appointment  the  bonds  of  said 
oommissioners  had  not  been  approved  by  said  city  council,  nor  had  any  rule* 
and  regulations  by  ordinance  been  adopted  by  said  council  governing  the  re- 
moval and  appointment  of  chief  of  police;  and  that  said  commissioners,  with- 
out law  or  authority,  removed  Thomas  Gummings,  who  at  that  time  was  act- 
ing as  chief  of  police,  and  appointed  in  his  stead  said  defendant,  who,  peti- 
tioner alleges,  is  now,  and  has  been  ever  since  bis  pretended  appointment, 
wrongfully  and  unlawfully  exercising  and  usurping  the  functions  of  said 
office;  and  that  said  council  has  neverapprovedtff  confirmed  the  said  appoint* 
ment  of  said  defendant  as  by  law  required. 

By  way  of  amendment,  said  relation  also  alleges  that  before  the  passage  of 
the  act  entitled  "An  act  to  incorporate  metropolitan  cities,"  etc.,  approved 
March  30,  1887,  the  city  of  Omaha  was  a  city  of  the  first  class,  under  the 
laws  of  the  state  of  Nebraska  then  in  force  with  respect  thereto;  that  when 
said  act  relating  to  metropolitan  cities  took  effect  the  city  of  Omaha  had  a  po- 
lice force  and  city  marshal,  as  then  provided  by  act  with  respect  to  cities  of 
the  first  class,  and  ordinances  of  the  city  of  Omaha  thereunder;  that  the  leg- 
islature adjourned  sine  die  on  the  first  day  of  April,  1887,  and  said  legisla- 
ture had  not  been  in  session  since;  that  the  said  appointments  made  by  the 
governor,  as  afores^d,  were  made  after  the  adjournment  of  said  leaislature. 
and  the  appointments  were  not  made  with  the  advice  and  oonseat  of  the  sea- 
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ate;  that  the  said  appointments  were  ther^ore  unconstitutional  and  void: 
tliat  the  offices  to  which  siiid  appointments  were  pretended  to  be  made  were 
urigiiiai  offices  and  original  appointments,  and  not  a  vacancy  or  appointment 
to  All  a  vacancy;  that  the  said  pretended  board  of  fire  and  police  have  ap- 
pointed a  large  number  of  police  for  said  city;  that  at  the  time  of  the  pre- 
tended appointment  and  reappointment  of  said  defendant  herein,  the  said 
Cuiumings  was  acting  as  chief  of  police,  and  all  other  policemen  continued  in 
their  office;  and  at  the  time  of  the  pretended  appointment  and  reappointment 
of  said  defendant,  and  the  appointment  of  said  policemen,  there  were  no  funds 
wliatever  provided  by  the  mayor  and  council  to  pay  the  salary  of  said  defend- 
ant, or  the  salary  of  said  other  policemen,  and  at  no  time  since  the  passage  of 
the  act  with  respect  to  metropolitan  cities  have  there  been  any  funds  what- 
ever provided  by  the  mayor  and  council  to  pay  the  salary  of  said  defendant, 
or  the  salaries  of  said  policemen ;  and  tliat  at  the  time  of  the  appointment  of 
the  defendant,  and  of  the  other  policemen,  by  said  board,  the  mayor  and  coun- 
cil of  said  city,  under  the  law,  could  not  provide  any  funds  to  pay  such  sal- 
aries, as  the  full  extent  of  their  authority,  when  exercised  in  behalf  of  raising 
a  police  fund,  realized  only  a  sufficient  amount  to  pay  the  salaries  of  the  police- 
men then  in  office,  and  the  number  appointed  by  said  board  far  exceeded  the 
amount  of  funds  for  salaries  which  it  is  possible  for  the  mayor  and  oitf  cottn- 
cil  to  provide  under  the  law,  etc. 

The  respondent  entered  a  voluntary  appearance  and  answered.  I  quote 
from  the  answer  as  the  foundation  of  respondent's  cltUm  to  the  said  office: 

"First.  He  admits  that,  under  and  by  virtue  of  the  law  of  the  state  of 
27ebrd8ka  governing  metropolitan  cities,  there  was  duly  appointed  by  the  goT- 
«rnor  of  said  state  a  fire  and  police  commission,  consisting  of  four  persona, 
viz.,  L.  M.  Bennett,  Christian  Hartman,  George  I.  Gilbert,  and  Howard  B. 
Smith ;  and  in  this  behalf  the  defendant  alleges  that  under  said  law  the  mayor 
of  the  city  of  Omaha  became  and  is  ex  officio  a  member  and  the  chairman  of 
said  board;  that  shortly  after  their  said  appointment  to  said  board,  on  the 
tenth  day  of  May,  1887,  the  said  Bennett,  Hartman.  Gilbert,  and  Smith,  each 
look  and  subscribed  an  oath  to  support  the  constitution  of  tlie  United  SUites, 
the  constitution  of  the  state  of  Nebraska,  and  faithfully  and  impartially  per- 
form the  duties  of  the  office  of  commissioner  of  fire  and  police  according  to 
law,  and  to  the  best  of  his  ability;  and  also  that  he  would,  to  the  best  of  his 
ability,  discharge  his  duties  as  a  member  of  the  board  of  fire  and  police  of  the 
city  of  Omaha,  and  that  in  making  appointments,  considering  promotions  or 
removals,  he  would  not  be  guided  or  actuated  by  political  motives  or  influ- 
ences, but  would  consider  only  the  interests  of  the  city,  and  the  success  and 
effectiveness  of  said  departments  of  6re  and  police;  that  said  oaths  were  filed 
with  the  city  clerk  of  said  city,  May  10, 1887,  whereupon  said  Bennett,  Hart- 
man, Gilbert,  and  Smith,  together  with  the  mayor  of  said  city,  organized  said 
l>oard,  and  entered  upon  the  duties  thereof,  which  they  have  ever  since  con- 
tinued to  perform. 

"Stoond.  That  at  the  time  of  the  appointment  and  qualification,  as  afore- 
said, of  the  members  of  said  board,  there  was  no  law  or  ordinance  of  said  city 
requiring  of  them  official  bonds ;  that  the  tirst  requirement  of  this  kind  was 
by  ordinance  of  said  cit?  approved  June  15,  1887;  that  immediately  after  the 
passage  xaA  approval  of  said  ordinance,  requiring  such  bonds,  all  of  the  said 
commissioners  appointed  as  aforesaid  gave  good  and  sufflcient  bonds  in  exact 
compliance  vith  the  requirements  of  said  ordinance;  that  the  bonds  of  saU 
Bennett  uid  Hartman  were  approved  by  siud  city  council  on  or  about  the 
]iinth  day  of  August,  1887.  while  those  of  said  Gilbert  and  Smith  were  re- 
jected for  the  sole  reason  Uiat  the  names  of  the  sureties  who  had  signed  the 
bonds,  respectively,  did  not  also  appear  in  the  body  of  those  Instruments  as 
well;  that,  immediately  upon  the  rejection  of  the  bonds  of  said  Gilbert  and 
iimith  for  this  technical  reason,  they  each  filed  new  bonds  obviating  said  ob- 
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Jection,  and  In  all  respects  complying  with  the  reqalrementa  of  said  ordinance 
n  this  regard;  that  notwithstunding  these  new  bonds  were  dulj  presented  to 
said  city  council,  August  30, 1887,  that  InAj  has  failed,  up  to  the  present  time, 
either  to  approve  or  reject  them. 

"Third.  That  while  it  is  true,  as  relator  alleges,  that  no  rules  and  regula- 
tions for  the  government  of  said  board  of  fire  and  }>olice  coromissioners  have 
been  prescribed  by  an  ordinance  of  said  city,  yet  It  is  true  that  the  satd  board 
of  fire  and  police  commissioners  did,  on  the  sixteenth  day  of  May,  1887,  pre> 
pare  and  adopt  certain  rules  and  regulations  for  the  guidance  of  the  officers 
and  men  of  tiie  flre  and  police  department  of  said  city,  and  for  the  appoint- 
ment, promotion,  removal,  trial,  and  discipline  of  sakl  officers  and  men,  and 
such  as  said  board  considered  proper  and  necessary;  which  said  rules  and  regu- 
lations were  by  said  board  duly  submitted  to  said  city  council  for  Its  action 
on  the  seventeenth  day  of  May,  1887,  but  respecting  which  the  said  (dty  coun- 
cil has,  as  yet,  taken  no  action,  either  of  approval  or  rejection. 

*'Foftrth.  That  defendant  was  appointed  chief  of  police  of  said  city  by  said 
board,  at  or  about  the  time  alleged  in  the  petition,  and  before  the  members 
ot  said  board  had  given  tbelr  bonds  as  aforesaid;  that  at  the  time  he  was  so 
appointed  he  alleges  there  was  no  law  requiring,  as  a  requisite  of  qualiflcation. 
that  they  should  give  bonds ;  nor  was  there  any  ordinance  of  said  city  to  that 
effect  till  long  after  said  appointment  of  defendant  was  made.  And  defend- 
ant also  admits  that  the  said  otty  council  has  never  appointed,  or  conflrmed 
the  appointment  of,  said  defendant  to  said  office  of  chief  of  police  of  said  city, 
the  duties  of  which  be  is  now  exercising  under  and  by  virtue  of  the  appoint- 
ment as  aforesaid," — with  a  general  denial  of  all  the  other  allegations  of  the 
petition. 

There  was  no  other  pleading  filed  In  the  case,  but  the  cause  was  argued  at 
the  bar  as  upon  demurrer  to  the  answer. 

A  generaldemurrer  to  the  answer  presents  the  following  question:  Was  the 
appointment  of  the  respondent  by  the  board  of  flre  and  police  commissioners 
of  the  city  of  Omaha  to  the  office  of  chief  of  police  of  said  city,  under  the 
facts  and  circumstances  of  the  case,  as  set  up  in  the  answer,  legal? 

In  discussing  this  question  I  will  premise  by  saying  that  at  the  time  of  the 
passage  and  approval  of  the  act  entitled  "An  act  incorporating  metropolitan 
cities,  and  defining,  regulating,  and  prescribing  their  powers  and  govern- 
ment, "  Omaha  was  a  city  of  the  first  class,  organized  and  existing  under,  and 
having  for  its  charter,  an  act  entitled  "An  act  to  incorporate  cities  of  the 
first  class,  and  regulating  their  powers,  duties,  and  government,"  approved 
March  1.  1881.  together  with  certain  amendments  thereto, — all  constituting 
chapter  13,  Comp.  St.  1885. 

The  act  first  above  referred  to  was  not  an  amendment,  but  an  independent 
statute,  designed  to  be  perfect  in  itself,  and  by  its  173d  section  repealed  the  act 
last  above  referred  to,  and  all  acts  amendatory  thereof,  as  well  as  all  acts  and 
pttrts  of  acts  in  conflict  therewith.  It  contains  an  emergency  clause,  and 
therefore  took  effect  and  became  of  force  immediately  upon  its  passage.  By 
the  terms  of  the  first  section,  the  said  act  is  made  to  apply  to  all  cities  of  tlie 
state  now  having  a  population  of  60,000  inhabitants  or  more,  as  shown  by  the 
»tate  census  of  1885,  and  all  cities  wlilch  shall  hereafter  have  attained  a  pop- 
ulation of  60,000  inhabitants  or  upwards.  The  second  section  provides  in 
what  manner  such  cities  as  shall  hereafter  have  attained  the  necessary  num- 
ber of  inhabitants  shall  be  brought  within  the  operation  of  said  act.  There 
Is  DO  provision  of  said  act  in  terms  continuing  any  officer  or  policeman,  ap- 
pointed under  the  former  charter,  in  office,  under  the  new  one;  but  they  would 
doubtless  so  continue  on  general  principles  of  law,  and  by  necessity,  until  the 
election  or  appointment  of  their  successors  under  the  new  charter.  But  with 
this  qualification,  it  Is  clearly  the  intent  and  within  the  scope  of  the  aot  to 
establish  a  government  for  the  class  of  cities  thereby  eetabUabed. 
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Section  145  Is  devoted  to  the  establishment  of  a  department  of  Are  and  po- 
lice for  the  new  class  of  metropolitan  citi«,  and  is  in  the  following  words: 
"In  each  city  of  the  metropolitan  class  there  shall  be  a  hoard  of  Ore  and 
police,  to  consist  of  the  mayor  (who  shall  be  ex  officio  chaiim&n  of  said  board) 
and  four  electors  of  said  city  to  be  appointed  by  the  governor.  The  governor 
shall  appoint,  as  the  commissioners  above,  four  citizens,  not  more  than  ttoo 
of  whom  sliall  be  of  the  same  political  party.  Two  of  them,  of  different  po- 
litical party  futh  and  allegiance*  shall  be  designated  in  their  appointment  to 
serve  for  two  years,  and  tbe  oth«  two.  also  of  different  political  party  faith, 
shall  be  designated  to  serve  for  four  years;  and  thereafter,  at  the  expiration 
of  said  term,  and  each  period  of  two  years,  the  governor  shall  appoint  two 
m^bera  of  said  board.  For  official  misoondoct  the  governor  may  remove 
any  of  said  commissioners;  and  all  vacancies  in  said  board  by  death,  resigna- 
tion, or  rnnoval  shall  be  filled  the  governor  for  the  unexpired  term;  and 
all  vacandss,  from  whatsoever  cause,  ahali  be  so  filled  that  not morethantwo 
of  the  members  of  said  board  shall  be  of  tbe  same  political  party,  or  so  re- 
puted. All  powers  and  duties  connected  with  and  incident  to  the  appoint- 
mcmt,  removal,  government,  and  disdi^ine  of  the  offloers  and  members  of  the 
fire  and  police  departments  of  the  city,  under  such  rules  and  regulations  as 
mmf  be  prestaibed  by  ordimuice,  shall  be  vested  in  and  exercUed  by  said 
boud.  A  majority  said  board  stiidl  consUtute  a  quorum  for  the  transac- 
tion of  bnsinees*  and  in  the  absence  of  the  commissioner  of  fire  uid  pcAice  the 
mayor  shall  act  as  chairman.  Before  entering  upon  their  duties,  eachof  siUd 
offlcera  shall  take  and  subscribe  an  oath,  to  be  filed  wit^  the  city  <^k,  faith- 
fully, impartially,  honestly,  and  to  the  best  of  his  ability  to  disdbarge  bis  du- 
ties as  a  member  ot  said  board;  and  that  in  making  appointments,  or  consid- 
ering promoti(HU  or  removals,  he  will  not  be  guided  or  actuated  by  political 
motives  or  influences*  but  will  considw  (mly  the  interests  of  tbe  city,  and  the 
success  and  effectiveness  of  said  departments.  The  boud  of  fire  and  police 
shall  have  power,  and  it  shall  be  the  duty  of  said  bmrd,  to  appoint  a  chief  of 
the  Are  department,  an  assistant  chief  of  the  fire  department,  and  such  other 
officers  of  the  fire  department  as  may  be  deemed  necessaiy  for  its  proper  di- 
rection, management,  and  r^ulatlon.  and  under  such  rules  and  r^uUtions 
as  may  be  prescribed  by  ordinance.  Bald  board  may  remove  such  facers,  or 
any  oi  them,  whenever  said  board  shaU  oonaider  and  declare  such  removal 
necessary  for  tbe  proper  management  or  discipline,  or  for  the  more  effective 
working  or  service,  ik  said  department.  The  board  of  fire  and  police  shall 
also  employ  such  fireman  uid  assistants,  or  may  authorize  the  chief  of  the  fi  A 
d^aitmfflit  so  to  do,  as  may  be  proper  and  necessary  for  the  eflecUve  service 
of  said  depuiment  to  the  extent  and  limit  that  the  funds  provided  by  the 
miQTor  and  council  tor  that  purpose  will  allow.  The  board  of  fire  and  polios 
shall  have  power*  and  It  shall  be  the  duty  of  said  board,  to  appoint  a  eblet  of 
police,  and  such  other  officers  and  policemen,  to  tbe  extent  that  funds  may  be 
provided  by  the  mayc«  and  council  to  pay  their  sahuries,  as  may  be  necessary 
for  the  proper  protection  aiul  efficient  police  of  tbe  city,  and  as  may  be  neces- 
sary to  protect  citizens  and  properly,  and  maintain  peace  and  good  order.  The 
chief  of  police,  and  all  other  police  officers  and  policemen,  shall  be  subject  to 
removal  by  the  board  of  fire  and  police,  under  such  rules  and  reguliitions  as 
may  be  prescribed  by  ordinance,  whenever  said  board  shall  consider  and  de- 
clare such  removal  necessary  for  the  proper  management  or  discipline,  or  for 
the  more  effective  working  or  service,  of  the  police  department.  It  shall  be 
the  duty  of  said  board  of  fire  and  police  to  adopt  such  rules  and  regulations 
for  the  guidance  of  the  officers  and  men  of  said  departmente,  and  for  the 
pointment.  promotion,  removal,  trial,  or  discipline  of  said  officers  and  men.  as 
said  board  shall  consider  proper  aud  necessaty.  and  when  said  rules  and  reg- 
ulations shall  be  approved  by  tbe  mayor  and  council  they  shall  have  the  same 
tmse  and  effect  as  ndinaaoes,  and  can  only  be  changed  by  and  with  the  oon- 
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Bent  of  the  mayor  and  coundl.  The  said  board  of  Are  and  police  shall  have 
such  further  poweni,  and  perform  such  other  duUes,  as  may  be  authorized  or 
defined  by  ordinance." 

There  can  be  no  doubt  of  the  object,  meaning,  and  intent  of  this  section. 
AVhile  it  Is  true  that  the  act  oontains  provisioiu  outside  of  it,  nnda  vhich 
the  mayor  and  oouncil  could  find  authority  for  the  establlahment  of  a  syatem 
of  police,  and  the  appointment  of  pidice  officers,  yet  It  by  no  means  f(dIows 
that  this  section  can  be  neglected  in  oonstming  the  act;  nor  can  it  be  done 
with  due  regard  to  sound  mles  cf  oonstniotion.  Our  object  is  to  arrive  at 
the  real  intent  and  meaning  of  the  legislature  in  drafting  and  enacting  the 
statute.  In  reading  it  for  that  purpose,  we  are  not  at  liberty  to  reject  any  of 
its  words;  if  a  meaning  can  be  attached  to  them  consistent  with  the  general 
scope  and  purpose  of  the  act.  But  we  find  provisions  somewhat  conlllcting 
with  each  other.  We  have  seen  that  section  145  makes  it  the  duty  of  the 
governor  to  appoint  four  commissioners*  who,  together  with  the  mayor,  shall 
constitute  a  board  of  fire  and  police,  and  it  is  made  the  duty  of  satd  board  to 
appoint  a  chief  of  police  for  such  cily,  and  generally  vests  in  said  board  all 
powers  and  duties  connected  wiUi  and  incident  to  the  appointment,  removal , 
government,  and  discipline  of  the  officers  and  members  of  the  p«^ice  depart- 
ment.  We  also  6nd  section  58  in  the  following  language: 

"Sec  S3.  The  mayor  and  council  shall  have  power  to  establish,  regulate, 
and  support  night  watch  and  police,  and  to  define  the  duties  thereof,  except 
as  otherwise  htmln  specially  provided." 

Now,  this  Is  a  general  provision,  which.  It  is  suggested,  would  furnish  au. 
thority  fbr  a  police  establishment  for  any  city  of  the  metrop(ditan  class,  were 
section  145  expunged  from  the  statute.  This,  I  think,  would  be  so;  and  yet 
it  by  no  means  follows  that,  with  both  sections  in  tlie  act,  145  does  not  con- 
tain far  the  more  studied,  elaborate*  and  perfect  expression  of  the  will  of 
the  legislature.  Moreover,  it  is  believed  to  be  a  sound  rule  of  construction, 
in  law  and  logic,  that  general  provisions  will  give  way  to  the  force  ci  special 
enactment,  when  the  lattor  Is  broad  and  clear  enougli  to  cover  the  whole 
ground,  and  express  the  undoubted  intention  of  the  legislature. 

It  is  urged  that  the  appointment  of  0re  and  police  comoiisBioners,  and  they, 
acting  together  with  the  mayor,  appointing  a  chief  of  police  for  the  city,  is 
the  imposition,  by  the  state  upon  the  city,  of  taxes  for  corporate  purpoaes, 
and  hence  in  violation  of  the  latter  clause  of  section  7,  art.  9,  Const.,  whicli 
reads:  "The  legislature  shall  not  impede  taxes  upon  municipal  COTpwi^ons. 

the  inhabitants  or  property  thereof,  for  corporate  purposes." 

Section  79  of  the  act,  among  other  things,  empowers  the  mayor  and  council 
"to  levy  and  collect  on  all  such  property,  for  the  sole  and  exclusive  purpose  at 
maintaining  and  paying  the  police  defnitment  of  any  such  city,  not  to  exceed 
Ave  mills  on  the  dollar  valuation  in  any  one  year;  taxes  levi^  for  such  pur- 
pose to  constitute  a  special  fund  for  said  purpose."  And  it  was  stated  b^ 
counsel  at  the  argument,  and  not  denied,  that  the  mayor  and  council  oi  the 
city  of  Omaha  have  acted  under  such  authority,  and  levied  a  tax  for  the  cur- 
rent half  year  sufficient  to  provide  ample  funds  for  the  support  of  the  police 
depaitment.  Section  167  fixes  the  salaries  of  officers  in  cities  of  the  metro- 
politan dass.  including  the  chief  of  police.  These  funds  will  doubtless  be  ap* 
propriated  and  disbursed,  and  the  same  rate  of  salary  paid  to  a  chief  of  police, 
whether  the  respondent  or  any  other  appointee  of  the  board  of  fire  and  police 
commissioners  continues  to  fill  the  office,  or  gives  way  to  the  appointee  of  the 
mayor  and  council.  So  far  as  the  current  half  year  is  concerned,  the  tax  has 
already  been  imposed  by  the  city  authorities,  acting*  under  the  provisions  of 
the  law, — a  line  of  action  which  does  not  seem  to  have  been  rendered  lither 
more  or  lees  necessary  by  reatton  of  the  peculiar  provisions  of  section  145,  or 
the  action  of  the  state,  or  of  any  of  its  officers  or  appointees  thereunder. 

Section  145  also  provides  tha^  before  entering  upon  their  official  duties,  the 
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said  commissioners  of  Are  and  police  sball  take,  subscribe,  and  file  with  tbu 
<:ity  clerk  a  certain  and  peculiar  official  oath  therein  prescribed.  The  section 
does  not  provide  that  they  shall  give  an  official  bond.  In  the  answer  it  is  al- 
leged that,  at  the  time  of  the  appointment  of  respondent  by  the  said  board, 
there  was  no  ordinance  of  said  city  requiring  the  members  of  said  board  to 
give  bonds.   This  allegation,  standing  as  on  demurrer,  is  taken  as  true. 

It  is  contended  by  counsel  for  the  relator  that  the  appointment  of  the  mem- 
bers of  the  board  of  Ore  and  police  commissioners  by  the  governor  is  void,  for 
the  reason  that  such  appointment  was  not  mude  by  and  with  the  advice  and 
consent  of  the  senate;  and  to  this  pointsectlon  10,  art.  5»  Const.,  is  cited.  Said 
section  is  as  follows: 

"Sec.  10.  Thegovernor  shall  nominate,  and  byand  with  tbeadvlceandcon- 
sent  of  the  senate  (expressed  by  a  mHjority  of  all  the  senators  elected,  voting 
by  yeas  and  nays)  appoint,  all  officers  whose  offices  are  established  by  this  con- 
sUtutioo,  or  which  may  be  created  by  law,  and  whose  appointment  or  Section 
Is  nototherwlBe  law  or  herein  provided  for:  and  no  such  officer  shall  be  ap- 
pointed or  elected  by  the  legislature." 

The  l«ignage  of  tiie  act  is,  "The  governor  shall  appoint,"  etc,  witliontthe 
qualiflci^on  that  such  appointment  shall  be  dependent  upon  the  advice  and 
consent  of  the  senate.  These  offices  are  created  by  law,  but  their  appoint- 
ment is  by  law  otherwise  provided  for  than  in  the  mode  pointed  out  in  the 
section  of  the  oonstttutitm  quoted.  The  contention  Is  thi^  It  would  be  oom- 
petoit  for  the  statute  to  have  designated  some  other  officer  or  person  to  make 
these  appoii^ents,  in  which  case  the  advice  and  consei^  of  the  senate  would 
not  be  required,  but  that  it  Is  Incompetent  for  a  statute  to  clothe  the  governor 
wiUi  power  to  make  iqipolntmentof  any  officer  without  such  qualiBc^ion  and 
restriction.  I  know  of  no  reason,  nor  has  any  been  suggested,  for  this  dis- 
tinction; and,  while  the  aigument  de  oonvenanee  may  not  be  admissible  in 
discussing  a  constitutional  question,  B<»ne  consideration  is  due  to  the  general 
understanding  and  practice  in  this  state,  where  it  will  not  be  denied  that 
throughout  its  history  not  a  session  of  the  le^slature  lias  passed  wiUiout  the 
passage  of  laws  in  terms  similar  to  the  one  now  under  consideration,  and 
tlieir  execution  t>y  the  governor  without  submitting  his  appolntmente  to  the 
senate.  I  need  only  Instance  the  cases  of  notaries  public,  the  officers  of  the 
military  staff,  and  the  several  district  Judges  whose  appointment  has  become 
necessuy  to  suppty  the  new  Judicial  districts,  and  the  additional  Judges  to  old 
•ones,  as  from  time  to  time  provided  by  law. 

It  is  further  objected-that  the  legislature  has  no  power  to  make  party  affilia- 
tion a  quaiiflcation  for  office.  Sp«iklng  for  myself  alone,  I  am  quite  inclined 
to  agree  with  counsel  in  this  objection;  and  yet  I  think  that  the  language  of 
the  act  out  of  which  this  objection  springs  must  tw  regarded  as  directory 
merely;  that  it  spent  itsentire  force  upon  the  governor;  and  that  the  appoint- 
ments made  by  him,  undo*  the  provisions  of  the  section  where  such  language 
occurs,  are  nwther  more  nor  lees  legal,  to  whatever  party  or  no  party  such 
appointees,  or  either  oi  them,  belong. 

In  the  case  of  PeopU  v.  HwlhtU,  24  Mich.  93,  cited  by  counsel  for  the  re- 
lator, Judge  Ck>oi.KT,  in  delivering  his  opinion,  speaking  upon  a  branch  of 
said  case  involving  a  questiou  almost  identical  with  the  one  we  are  now  con- 
sidering, said:  "Nor  can  the  whole  itct  be  void  because  of  the  provision  that 
the  appointees  under  it  slial)  be  meraj)ers  of  two  certain  political  parties. 
That  provision,  so  far  as  it  was  designed  to  control  appointments  for  the  fut- 
ure, is  simply  nugatory,  because  the  legislature,  on  general  principles,  have 
no  power  to  make  party  affiliation  a  qu^iflctition  for  office.  But  so  far  asthe 
provision  can  be  regarded  as  a  declaration  that  the  appointees  named  have 
been  selected  because  they  sustained  the  specified  party  relations,  we  need 
only  say  that,  where  a  right  of  chtdce  exists,  an  election  cannot  be  held  void 
because  of  the  reasons  as^ned  for  the  choice  made,"  etc. 
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I  thwafora  come  to  the  concliuicm  tint  the  abore  question,  as  itJaoi  by  the 
demurrer,  must  be  answered  in  the  affirmative. 

CSounsel  for  relator  also  raise  certain  coestitutional  questions  to  the  right 
of  the  reifpondent  to  the  said  office,  which  may  be  reeolved  into  the  foUowinjp 
proposition:  Is  the  provision  of  the  act  in  question  making  it  the  duty  of  the 
governor  to  appoint  the  commiBsioners  of  Are  and  police  for  metropolitan 
cities  repugnant  to  the  constitution? 

On  this  point,  counsel  in  the  brief  say:  "It  is  contrary  to  the  general  policy 
of  the  constitution  with  regard  to  municipal  corporations, — a  cons titutacm  that 
has  so  guarded  their  interests  that  it  has  inhibited  the  legislature  from  au- 
thorizing the  construction  of  a  street  railway  upon  their  streets,  without  the 
consent  of  the  corporation." 

This  citation  from  the  constitution,  taken  together  with  the  fact  that  they 
make  no  other  therefrom,  would  indicate,  even  had  they  not  so  stated  at  tfa& 
bar,  that  this  point  is  predicated  upon  the  spirit  of  the  constitution,  and  not 
upon  the  letter  of  any  specific  provision.  It  is  no  doubt  the  general  spirit  of 
our  constitution  and  institutions,  and  in  accord  with  the  habits  and  ti'aditiou» 
of  our  people,  that  the  inhabitants  of  every  subdivision  of  the  state  shall  have 
an  equal  share  and  responsibility  in  public  affairs,  so  far  as  the  same  shall 
have  been  found  conducive  to  the  public  safety*  the  preservation  of  the  public- 
peace,  and  the  conservation  of  the  public  morals;  and  in  evwy  case  of  doubt 
in  construing  a  statute,  where  such  ^instruction  might  turn  upon  the  msog- 
nition  and  fostering  of  such  spirit,  no  ooort  would  be  blind  to  its  duty  in  that 
behalf.  And  yet  it  is  the  bout  of  the  American  people  in  ev^  state  that 
they  live  under  a  written  constitution,  and  do  not  look  for  a  guaranty  of  their 
rights  or  liberty  to  any  intangible  code  of  traditions,  or  the  opinions  or  con- 
structions of  any  man  or  set  of  men.  Municipal  corporations,  in  the  sense 
of  cities,  are  several  times  mentioned  In  the  constitution.  An  article  (the 
twelfth)  is  devoted  to  them,  but  only  to  prohibit  them  from  becoming  sub- 
scribers to  or  ownere  of  stock  in  any  railroad  or  private  corporation.  Again, 
by  section  6  of  article  9,  the  legislature  is  limited  in  its  power  to  vest  ttiem 
with  the  power  to  make  local  improvements,  etc. ;  and  in  the  section  cited  by- 
counsel,  they  are  guarantied  the  right  to  vote  upon  the  subject  of  street  rail- 
ways running  through  their  respective  streets.  But  in  none  of  these  provis- 
ions, nor  in  any  other  which  the  limited  time  at  my  command  has  enabled  me 
to  find,  is  there  any  indication  of  the  mind  of  the  framers  of  the  constitution, 
or  the  people  who  ratifled  it,  to  guaranty  to  the  voters  ot  cities  of  any  olass- 
the  right  to  a  voice  in  choosing  their  municipal  officers. 

Section  7,  art.  13,  Const.,  provides  for  the  time  of  holding  the  general  election 
for  each  year,  except  the  one  at  which  said  constitution  was  to  be  submitted 
for  ratification,  and  that  at  such  election  all  state,  district,  county,  preciiid;, 
and  township  officers  by  the  constitution  or  laws  made  elective  by  the  people, 
except  school-district  officers  and  municipal  officers  in  cities,  villages,  and 
towns,  "shall  be  elected  at  a  general  election  to  be  held  as  aforesaid."  This 
provision  recognizes  the  fact  that  all  municipal  officers  which  were  elective 
were  made  so  by  the  l^ialature,  and,  in  my  view,  is  to  some  extent  a  recog- 
nition by  the  framers  of  the  oonstituUoa  ef  the  plenary  power  of  the  legisla- 
ture over  the  subject. 

But  to  return  to  the  subject  of  the  general  spirit  of  the  constitution,  and  of 
our  institutions,  I  have  above  stated  t^at  it  was  the  general  spirit  of  our  con- 
stitution and  institutions,  and  in  accord  with  the  habits  and  traditions  of  our 
people,  that  the  inhabitants  of  every  subdivision  of  the  state  should  have  an 
equal  share  and  responsibility  in  public  affairs,  so  far  as  the  same  shall  have 
been  found  conducive  to  the  public  safety,  the  preservation  of  the  public 
peace,  and  the  conservation  of  public  morals.  It  is  doubtless  the  duty  of  tlie 
courts  in  all  proper  panes  to  give  full  wogbt  and  due  consideration  to  tiie 
above  sources  of  construction;  but  courts  cannot  take  judical  notice  of  the 
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condition  of  the  public  safety,  or  the  public  morals,  in  any  class  of  cities  or 
other  locality  of  the  state.  These  are  political  matters  for  the  ooDsideration 
of  the  legislative  and  executiTe  departments.  The  state  ts  the  unit  of  politi- 
cal power,  and  responsible,  through  its  legislature  and  executive,  for  the  pree- 
etration  of  the  peace,  morals,  education,  and  general  welfare  of  the  people; 
and  in  the  discharge  of  the  duties  necessa^  for  these  pQix>os«s  they  are  lim- 
ited only  by  the  supreme  constitution  of  the  government,  the  laws  passed- 
pursuant  thereto,  and  our  own  (institution  and  laws. 

I  therefore  reach  the  conclusion  that  the  provision  of  the  said  act  making 
it  the  duty  of  the  governor  to  appoint  a  board  of  Qre  and  police  commission- 
ers for  cities  of  the  metropolitan  class  is  not  repugnant  to  the  constitution. 
The  application  is  Iheorefore  denied,  and  the  cause  dlBmissed.  Judgment  ao- 
oordingly. 

(Tbe  other  judges  coneur.) 


£  W.  Simeral,  G.  W.  Ambntt,  and  J.  a  Ovitte,  for  relator.  Otorgt  S.  Lakt,  for  r»> 
spondenta.  - 

Bt  thk  Coubt.  The  qoesUona  presented  in  this  cue  are  Identical  with  thoae  in- 
Tolved  in  the  case  of  SUOd  v.  Smegf  ante,  228,  (diapoead  of  at  the  present  term,)  and  iti 
decUnn  will  follow  that  ease;  Tlie  applicaUon  is  therefore  dented,  and  the  oaose  dl*' 
miwed.  Judgment  acoordln^. 


t.  Tbial— YEBDtcr— Damaobs. 

Where  a  cause  Is  tried  to  a  jury,  and  their  verdict  ia  set  aside  and  anew  trial 
granted,  and  tbe  second  trial  results  in  substantially  the  same  verdict,  upon  which 
a  judgment  U  rendered  bv  the  trial  court,  and  for  tlie  reversal  of  which  proceedings 
in  error  are  prosecuted  in  the  supreme  court,  a  petition  in  error  beinK  also  filed  by 
the  defendant  In  error,  by  whicn  he  seeks  to  have Jadgmeot  rendered  on  the  first 
verdict,  the  action  of  the  district  court  will  not  be  disturbed,  it  bein^  apparent  tiint 
tbe  last  verdict  was  sufficient  to  cover  the  damage  done  on  either  tnal. 

3.  Railroad  CoKrairzH— Siohau  at  OaoBsnro. 

The  failura  of  servants  of  a  railroad  company  to  g^ve  the  statntory  uignals  at  » 
crosMng,  when  runntng  at  a  high  rate  of  speed,  and  not  upon  the  regalar  time  for 
the  train,  is  to  be  considered  in  deciding  whether  such  company  was  guilty  of  n^ 
ligence,  and  whether  a  person  injured  at  tbe  crossing  osed  due  care  in  attempting 
to  cross.  ^ 

8.  SAMe~-CoirrBiBOTOBT  Ksolio'bhcb— Qnmnoir  or  Fact. 

The  question  as  to  whether  a  person  Injured  by  a  passing  train  at  a  railroad  oross- 
iuK  was  guilty  of  negligence  in  attempting  to  cross,  is  usually  a  question  of  foot  ta 
be  decided  upon  all  the  drcumstancea  of  the  case  as  shown  by  tbe  evidence. 

4.  Appeai/ — IiieiBDcitona — OaiBorioHS  hot  Kaisbd  on  Motiok  vob  Nbw  Tbiaju 

Where  no  objectiona  were  made  to  tbe  instmc^ons  in  the  motion  for  a  new  trial, 
they  cannot  be  eonsiderad  by  the  supreme courL  Schreekmgiulv.EatjhIi  Neb.610^ 
20  N.  W.  Rep.  510. 
ISsOaimsbgauOtmt.) 


■  It  Is  negligence  on  the  part  of  a  railroad  company  to  ran  an  irregulsr  train  at  an 
annsoal  lime,  at  a  high  rate  of  speed  across  a  pabiic  highway,  without  sipialing  Its  ap- 
proach by  bell  or  whistle.  Robert's  Adm'r  v.  RailroadCo.,  (Va.)  2  8.  K.  Rep.  618.  As 
to  the  duties  of  railroad  companies  at  crossings,  see  Purinton  v.  Kailroad  Co.,  (tfe.)  7 
Atl.  Rep.  707;  Berry  v.  Railroad  Co.,  (N.  J.)  4  Atl.  Rep.  303,  and  note;  Railroad  Co.  v. 
Coon.  (Pa.)  3  Atl.  Rep.  241,  and  note;  Railroad  Ci>.  y.  Horst.  (Pa.)  1  Atl.  Rep.  317.  and 
note;  Donohue  v.  Railway  Co.,  (Mo.)  S  a  W.  Rep.  424.  Bee,  also.  Railroad  Co.  v. 
Uviry,  (Kan.)  14  Fae.  Rep.  1:  Railroad  Co.  v.  Hutchinson,  (lil.)  11  N.  E.  Rep.  858; 
Qoggenhdm  v.  BaUraad  Co.,  (lOoh.)  88  N.  W.  Rep.  16L 


Statb  <z  rri.  Sdcsbal  *.  Bevmiit  and  others. 

{fftgjrmu  Cburi  qf  Ndmuka.   November  23, 1887.) 


Omaha,  K.  &  B.  H.  B.  Oo.  o.  O'Donnell. 
(fbprmne  CbttfC  tf  JMmuta.   November  28, 18B7.) 
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Error  from  district  court,  Platte  ooantj;  Post,  Judge. 

A.  J.  PoppUton,  J,  8.  Shropthfn,  and  W.  R,  JCM4',  for  plaintifl.  MfeAl' 

litter  BroB.t  for  drfendant. 

Reese,  J.  Tbisaction  was  instituted  in  thediBtrict  court  of  Platte  couutj, 
fof  damages  sustained  by  plaintifT  resulting  from  personal  Injury,  and  tbe 
<leBtruction  of  his  team,  harness,  and  wagon  at  a  railroad  crossing  at  the  town 
of  St.  Edwards,  on  the  line  of  the  railroad  of  plaintiff  in  error.  The  cause 
was  tried  to  a  jury,  who  returned  a  verdict  in  favor  of  defendant  in  error  for 
•5.500.  This  verdict  was  set  aside  by  the  district  court  and  a  new  trial 
granted.  On  the  second  trial  a  verdict  was  returned  in  favor  of  defendant 
in  error  fw  $5,000.  A  motion  for  a  new  trial  was  filed,  asdgning  two  grounds 
therefor:  Firgt^  "the  verdict  is  not  sustained  by  the  evidence,  and  is  ooa.- 
trary  to  law.  Second,  for  errors  of  law  occurring  at  the  trial  and  duly  ex- 
cepted toby  dtfendant."  Tliis  motion  was  overruledand  judgment  rendered 
■un  the  verdict.  Plaintiff  in  error  brings  the  cause  into  this  court  by  proceed- 
ings in  error.  Defendant  in  error  alleges  error  in  the  action  of  the  district 
•court  in  setting  aside  the  first  verdict,  and  asks  that  that  order  be  set  aside, 
and  judgment  rendered  thereon. 

It  is  conceded  tlmt  the  first  verdict  was  set  aside  for  the  sole  reason  tliat 
the  evidence  was  not  sufficient  to  sustain  it,  and  that  the  evidence  upon  that 
trial  was  sabstautlaUy  the  same  as  on  the  last.  We  do  not  think  it  necessary  to 
enter  into  a  discussion  of  the  testimony  adduced  upon  the  first  trial,  for  the  rea- 
son that  the  result  of  the  second  one  was  substantially  the  same,  and  for  the 
farther  reason  that  it  could  not  be  said  that  there  was  an  abuse  of  discretion 
in  the  action  of  the  court.  To  this  may  be  added  the  further  reason  that  It 
iA  apparent  that  the  last  verdict  was  sufficiently  large  to  cover  the  damage 
proven  on  either  trial.  The  sole  question  presented  by  this  record  is  as  to 
whether  the  verdict  is  sustained  by  the  evidence. 

The  testimony  upon  the  trial  shows  substantially  the  following  uncontro- 
verted  facts.  Raintiff's  railroad  is  constructed  through  the  village  of  St, 
Edwards  upon  a  straight  line  and  a  level  surface.  Defendant  resides  about 
-one-iialf  mile  north  of  the  village  and  on  the  east  side  of  tlie  railroad  track, 
the  dlrecUon  of  which  is  from  south-east  to  north- wnt,  and  perhaps  about  one- 
hftlf  mile  from  the  track.  That  part  of  the  village  in  which  the  po8t-<^ce, 
stOTes,  €Ao.t  are  situated,  is  on  the  west  side  of  the  track,  or  across  the  same 
from  the  resldenm  of  defendant  in  error.  The  crossing  is  at  the  section  line 
-on  the  north  boundary  of  the  village,  and  about  one<half  mile  south-west 
from  defendant's  house.  On  the  day  on  which  the  accident  occurred,  defend- 
ant in  error  was  in  the  villiwe  with  his  team  and  wagon,  and  at  about  7 
o'clock  in  the  evening  started  to  go  home.  The  point  from  wliich  he  started 
was  about  four  Uocks  north-west  of  tliedepotand  perhaps  about  the  distance 
-of  one  block  from  the  track  of  plaintiff's  road,  nia  first  direction  was  one 
and  a  half  blocks  weet,  thence  four  blocks  north,  which  again  broogbt  liim 
near  the  track  parallel  with  the  trai^  to  the  north-west  along  Che  right  of  way 
for  about  180  yards  to  the  section  line  crossing,  where,  by  a  short  turn  to  t^e 
right,  lie  sought  to  cross  the  railroad  track.  As  he  was  in  the  act  of  oroas- 
ing  the  track,  plaintiff's  train,  coming  from  the  south-east,  struck  his  t«un 
and  wagon,  killing  both  horses,  breaking  the  wagon  and  harness,  and  injur- 
ing him.  The  regular  time  for  the  train  was  5:30  o'clock.  It  was,  there- 
fore, about  one  and  a  half  hours  late.  Of  this  fact  defendant  in  error  bad 
knowledge,  for  he  had  seen  the  train  standing  near  the  depot  alMut  three- 
quarters  of  a  mile  south-east  from  the  place  of  the  accident,  some  little  time 
before  he  started  home,  but  he  testifies  that  he  had  been  informed,  by  what 
he  considered  r^iable  authority,  that  the  train  had  gone  before  he  started .  His 
informant,  however,  was  in  no  way  connected  with  tlie  railroad.  It  was 
quite  cold  and  the  wind  was  blowing  strongly  from  the  north-west.  There 
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waa  but  one  train  per  day  ranning  each  way;  the  return  train  going  south 
in  the  morning. 

In  the  examination  of  the  question  presented— the  contributory  n^iigenee 
of  defendant  in  error— it  must  not  be  foigotten  Uut  all  questions  of  fact  were 
for  the  jury  to  determine,  and  that  where  the  testimony  was  conAiotlnff,  it 
was  for  them  to  decide  as  to  which  of  the  witnesses  were  entitled  to  bulef 
In  addition  to  the  foregoing  statement  of  fwits,  thwe  was  snfflcient  evidence 
to  support  the  finding  that  the  train  was  running  at  an  unusually  high  rate 
of  speed,  and  that  no  signate  were  given  of  its  ^iproaoh  to  the  crossing;; 
that  when  defendant  in  error  approached  the  track,  before  turning  parallel 
with  it,  he  lotted  along  the  track  and  saw  no  train,  and  that  he  again  lotted 
when  about  half  way  from  there  to  the  tnossing,  with  the  same  results;  that 
the  road  up(m  which  he  was  driving  was  very  rough  and  froEen  hard,  so  ttut 
he  could  not  or  did  not  hear  the  approach  of  the  train  as  it  came  up  in  his 
rear,  no  ottier  noise  being  made  by  it  than  the  exhaust  of  steam  and  that 
caused  the  running  of  the  train,  neither  bell  nor  wliisCLe  being  used,  and 
that  he  l»d  no  knowledge  of  its  presence  until  he  was  on  the  track  and  saw 
it  not  more  than  50  feet  away  bearing  down  upon  him  at  what  some  of  the 
witnesses  testified  to  be  double  il»  usual  rate  of  speed.  There  is  no  question 
as  to  the  fact  of  the  accident.  One  of  the  horses  was  thrown  upon  the  right,, 
the  other  to  the  left,  side  of  the  engine.  The  wagon  was  thrown  from  tlie 
track  with  great  force,  and  the  sound  of  the  ootlision  was  heard  a  half  mile 
away,  yet  the  engineer  testified  that  he  neither  saw  nor  heanl  anything  of  the 
accident,  and  knew  nothing  of  it  until  the  next  day. 

If  it  be  true  that  the  train  was  running  at  the  rate  of  speed  described  by 
the  witnesses  through  the  village,  and  that  no  signal  of  any  kind  was  ^ven, 
thn  train  being  one  hour  and  a  half  later  than  its  usual  and  regular  time, 
these  facts  would  he  proper  to  be  considered  by  the  jury  in  ascertaining  whether 
the  employes  of  plaintiff  in  error  were  negligent  or  not,  the  law  requiring  the 
signals  to  be  given.  Comp.  St.  1885,  p.  203,  g  104.  Upon  the  other  hand, 
if  the  jury  found  that  defendant  in  error  had  sufficient  reason  to  believe  the 
train  had  gone,  that  when  he  approached  the  railroad  track  h^  looked  down 
the  track  and  saw  no  train,  and  that  this  was  repeated  before  tiyiug  to  cross, 
with  the  same  result,  and  that  under  all  the  circumstances  he  exercised  that 
d^p%e  of  care  usually  exercised  by,  and  required  of,  reasonably  prudent  men, 
they  would  be  justified  In  finding  that  be  was  guilty  of  no  such  negligence  as 
would  defeat  his  recovery.  These  questions  of  negligence  were  for  the  jury 
to  decide,  and  we  cannot  conceive  how,  as  matter  of  law,  it  can  be  sfud  either 
that  plaintiff  in  error  was  not,  nor  that  defendant  in  error  was,  negligent. 
The  first  duty  was  upon  plaintiff  in  error;  a  part  of  this  was  the  complktnce 
with  a  plain  mandatory  statute.  Defendant  in  error  had  the  right  to  expect 
this  duty  to  be  ol>served  in  case  a  train  should  pass  at  that  time.  Not  that  a 
failure  tu  perform  it  would  exonerate  any  fault  of  his,  nor  release  him  from 
the  exercise  df  proper  care,  but  that  he  might  have  the  opportunity  of  know- 
ing of  the  approach  of  the  train.  It  is  true  that  plaintiff  in  error  had  the 
right  to  expect  due  care  of  any  one  who  might  he  near  its  track  with  a  design 
to  cross,  but  that  would  not  justify  it  in  running  at  the  reckless  rate  of  speed 
flescril>ed  by  the  witnesses  against  a  high  wind,  and  in  violation  of  law.  The 
degree  of  care  required  of  a  person  who  is  about  to  cross  a  railroad  track  Is 
such  care  as  could  be  reasonably  expected  of  an  ordinarily  prudent  person 
under  like  circumstances,  and  this  was  a  question  for  the  jury  to  determine 
under  all  the  circumstances  of  the  case.  This  case  seems  to  us  to  be  pecul- 
iarly within  the  rule  stated  by  the  supreme  court  of  the  United  States  in 
Railroad  Co.  v.  Stout,  17  Wall.  657,  and  approved  in  Railroad  Co.  v.  Bai- 
Uy,  11  Neb.  332.  9  N.  W.  Rep.  60,  and  in  City  <^  Lincoln  v.  Qillilan,  IH 
Neb.  115,  24  N.  W.  Bep.  444.  See.  also,  upon  this  part  of  the  oue.  RaUway 
Co.  V.  ButchUMon,  11  N.  B.  Rep.  855;  Railroad  Co.  v.  Budel,  100  HI.  603; 
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BaUroad  Co.  v.  Tfvutnwin.  6  Anwr.  A  Eng.  R7.  Oas.  117;  OmM  t.  AoA- 
nwd  Co.,  88  N.  T.  18;  RaUfBay  Co,  t.  JToXin.  82  Ind.  435,  452;  Sherry  t. 
JZatirood  Co.,  ION.  X!.  Bep.  128.  The  Terdlot  cannot,  therafore.  be  molested 
«s  not  being  sustained  b^  the  evidence. 

Objection  Is  made  to  Inatracticni  numbered  10  given  to  Uie  ]  oiy  br  the  trial 
oourt,  but  as  the  question  of  its  correctness  was  ntA  presentoA  to  that  court 
in  the  motion  for  a  new  trial,  it  cannot  be  considered  here.  Bchreekengast 
r.  Baly^  16  Neb.  510,  20  N.  W.  Kep.  510;  BaUroad  Co.  t.  Wa3k»r,  17  Neb. 
432, 28  N.  W.  Bep.  848. 

The  judgment  at  the  district  oourt  is  affirmed. 

(The  otinr  judges  concur.) 


Illinois  Gent.  B.  Co.  e.  Hamilton  Co.  and  others. 

{SttprtmB  Cmcrt  ^  Iowa.   December  6, 1887.) 

1.  Taxatiob — Railboad  Pbofebtt — WiTHiH  UiTT  Limits— Local  Taxb. 

Code  Iowa,  {|  1317-1322,  provides  for  the  Talaation  of  railroad  property  by  the 
ezecutiTe  council,  and  makes  it  tlie  duty  ofeuch  council  to  tranaruit  to  the  county 
Auditor  of  each  county  a  slatenient  showing  the  length  of  track  in  each  county, 
«tc,  and  the  rate  per  mile  of  assessment.  It  is  then  made  the  duty  of  the  board  of 
■□perrisors  to  determine  the  length  of  the  main  track,  and  the  assessed  value  of 
such  railway  lying  in  each  city,  township,  or  lesser  taxing  district  in  their  county. 
Section  1322  providea  that  all  such  raiiwayproperty  sliall  be  taxable  upon  aaid  as- 
aesament  at  the  same  rates,  by  the  aama  officers,  and  for  the  same  purposes  as  the 
property  of  individuals  wfuiln  such  counties,  dUes,  etc  Chapter  10,  tit.  4,  {  4,  pro- 
vides that  agricultural  lands  within  city  limits  shall  not  be  taxed  for  dty  or  town 

fmrposes.   Htld,  that  the  boards  of  superviaora  do  not  assess  the  railroad  property 
yins:  within  their  respective  districts,  but  fix  the  proportion  of  the  aggregate  as- 
scBsment  made  by  the  counsel  which  shall  be  subject  to  the  local  taxes  of  those 
districts,  aud  the  provisions  of  chapter  10,  Ut.  4.  {  4,  do  not  apply  to  property  of 
this  character. 
S.  Samb— Road  Tax  ih  Additiok  to  OnBRAL  Tax. 

Acts  19th  Qen.  Aasem.  Iowa,  0. 158,  provides  that  property  in  a  dty  not  sub- 
ject to  taxes  for  general  municipal  purpoeeBshall  be  liable  to  a  road  tax  not  ex- 
ceeding five  mills  on  the  dollar.  Code  Iowa,  i  496,  provides  that  for  general  mu- 
niciparparposffl  the  tax  shall  not  exceed  10  niills  on  the  dollar.  A  rulroad  com- 
pany was  taxed  at  the  rate  of  seven  mills  on  the  dollar,  for  general  purposes,  and 
five  mills  on  thedollar  for  road  tax.  Heldy  that  aa  the  road  was  liable  li[>r  a  general 
tax,  the  road  tax  waa  improperly  levied. 

Appeal  from  district  court,  Hamilton  county. 

Action  in  equity  to  restrain  the  collection  of  certain  taxes  levied  on  plain- 
tiff's property  by  the  authorities  of  Webster  City.  The  district  court  sustained 
a  demurrer  to  the  petition,  and  plaintiff  electing  to  stand  on  the  demurrer, 
judgment  was  entered  dismissing  the  petition.  Pl^ntiff  appealed. 

John  F.  Dunoom&s,  for  ^pdluit.   N.  B.  Bt/attt  for  appellee. 

BsED,  J.  There  is  included  within  the  corporate  limits  of  Webstw  City  a 
large  amount  of  agricultural  lands  which  are  not  subject  to  taxation  for  gen- 
eral city  purposes.  Plaintiff's  railroad  extends  through  the  corporate  limits 
of  the  city  for  about  five  miles.  Only  about  one  mile  of  the  main  track,  how- 
ever, lies  within  that  portion  of  the  territory  which  is  subdivided  into  blocks 
and  lots.  Plaintiff  was  taxed  for  general  city  purposes  on  a  valuation  which 
was  determined  by  multiplying  the  valuation  per  mile,  as  fixed  by  the  exec* 
utive  council,  upon  the  mnin  &ack  by  the  number  of  miles  of  track  within 
the  corporate  limits.  It  denied  that  it  was  subject  to  taxation  for  city  pur- 
poses in  that  portion  of  the  track  which  is  outside  of  the  subdivided  territory, 
and  it  paid  a  part  of  the  tax  wbicli  bears  the  siime  proportion  to  the  whole 
amount  thereof  as  the  portion  of  the  track  within  the  subdivided  territory 
bears  to  the  number  of  miles  within  the  corporate  limits,  and  brought  this  ac- 
tion to  restrain  the  collection  of  the  remainder. 

1.  The  ptoTialcma  of  statute  governing  the  assessment  of  railroad  property 
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for  purposes  of  taxution  and  the  levy  of  taxes  thereon  are  contained  in  sections 
1317-1322  of  the  Code.  It  is  provided  that  the  right  of  way,  road-bed,  brldgee, 
culverta,  rolling  stock,  s^tlon  grounds,  shops,  buildings,  and  all  other  real  and 
personal  property  exclusively  used  in  the  operation  of  the  railway  Is  to  be  in- 
cluded in  the  assessment,  which  is  made  by  the  executive  council  The  valua- 
tion, however,  is  to  be  fixed  at  so  much  per  mile  of  the  main  track,  the  amount 
being  arrived  at  by  dividing  the  sum  of  the  values  of  all  the  items  included  in 
the  assessment  by  the  number  of  miles  in  the  main  track;  and  it  is  made  the 
duty  of  the  executive  council  to  transmit  to  the  county  auditor  of  each  county 
through  which  any  railroad  runs  a  statement  showing  the  number  of  miles  of 
tnu^  within  his  county,  and  tlie  rate  per  mile  at  which  the  same  is  assessed. 
Section  1321  is  as  follows:  "At  the  first  meeting  of  the  tmard  of  supervisors 
hdd  after  said  statement  is  received  by  the  county  auditor,  they  shall  make, 
and  cause  to  be  entered  in  the  proper  record,  an  order,  stating  and  declaring 
the  length  of  the  main  track,  and  the  assessed  value  of  such  railway  lying  in 
each  city*  town,  township,  or  lesser  taxing  district  in  their  county  through 
which  said  railway  runs,  as  fixed  by  the  executive  council,  which  shall  consti- 
tute the  taxable  value  at  said  property  for  taxable  purposes,  and  the  taxes  on 
said  property  when  collected  by  the  county  treasurer  iball  be  paid  over  to  the 
persons  mt  corporations  entitled  thereto  as  other  taxes,  and  the  county  auditor 
shall  transmit  a  copy  of  siUd  order  to  the  city  council  or  trustees  of  such  city, 
incorporated  town »  township."  And  section  1822  provides  that  "such  rail- 
way property  shall  be  taxable  uptm  said  assessment  at  the  same  rates,  by  tlie 
same  officers,  and  for  the  same  purposes  as  the  property  of  individuals  within 
sncfa  eounttea,  dttes,  towns,  townships,  and  lesser  taxing  districts.** 

The  effect  of  these  provisions  is  plain.  By  them  the  valuation  upon  which 
the  railroad  company  is  to  be  taxed  within  any  city  or  other  corpon^lon  or 
taxing  district  is  to  be  determined  from  the  number  of  miles  of  main  track 
within  the  corporation  or  district,  as  determined  by  the  order  of  the  board  of 
supervisors,  and  the  valuation  per  mile,  as  fixed  by  the  executive  council. 
Xo  other  basis  Is  provided  tot  determining  the  valunion  of  the  property  for 
pDrposes  of  taxalioo .  The  scheme  or  plan  at  the  statute  Is  to  treat  the  prep- 
ettj,  although  it  may  consist  of  many  disUnct  parcels  or  tracts  of  real  estate, 
and  many  articles  of  personalty,  as  an  entirety,  and  assess  it  as  such ;  and  as 
the  owner  Is  subject  to  taxation  for  local  pnrooses,  the  values  upon  which 
-such  taxes  shall  be  levied  are  arrived  at  by  taking  for  those  purposes  a  pro- 
portion of  the  aggregate  valuation  corresponding  with  that  which  the  prop- 
oty  lying  within  the  corporation  or  taxing  dismct  bears  to  the  whole  prop- 
erty aasened.  The  order  of  the  board  of  supervisors  determining  the  number 
■of  mUes  of  tra^  within  the  cities,  ineorporated  towns,  and  taxing  districts  Is 
not  In  any  sense  an  assessment  or  valuation  of  those  portions  of  the  property ; 
but  its  officers  are  to  fix  ttf  e  pn^rorUon  of  the  aggregate  assessment  or  valuation 
made  hy  the  executive  council,  which  shall  be  subject  to  tlie  local  taxes  levied 
by  the  coipcnraUons  or  districts.  The  provisions  of  the  statute  exempting  ag- 
ticaltnral  and  horticultural  lands  lying  within  the  limits  of  incorporated 
towns  and  dtles  from  taxation  for  city  purposes,  have  no  application  to  prop- 
erty of  this  character.  Kor  does  the  case  involve  the  grounds  upon  which  It 
has  been  held  that  lands  so  situated  could  not  be  subjected  to  such  taxation^ 
which  are  that  the  lands  are  in  no  manner  benefited  or  protected  by  the  city 
government.  See  Sforfard  v.  Unger,  8  Iowa,  82.  For,  as  we  have  seen,  the 
statute  does  not  provide  for  the  assessment  of  outside  property  for  taxation 
within  the  city,  but  establishes  merely  a  rule  by  which  may  be  determined 
the  proportion  of  the  ai^pregate  assessment  upon  which  the  company  shall  be 
taxed  for  local  purposes. 

2.  The  tax  levy  amounted  to  12  mills  on  the  dollar,  seven  mills  being  levied 
tot  general  city  pniposes,  and  five  mills  as  a  road  or  highway  tax.  The  city. 
wliUe  It  bss  power  to  le^  a  road  tax  upon  pnqwrty  within  Its  limits  which  is 
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not  subject  to  taxation  for  genenU  munloipal  pniposes,  (cbapter  158|  Act» 
19th  Qva.  Aasem.,)  has  no  power  to  levy  such  tax  njifm  protierty  which  i» 
sabject  to  taxation  for  general  purpoees,  and  10  miUa  ia  the  extent  to  whidi 
it  may  tax,  for  general  parpoees.  Code»g  AaplaintifllsBabject  to  tax- 
ation for  genenu  parpoaes  on  the  whole  Talnatton,  it  is  n<rt  liable  for  the  road 
tax.  The  demuner  should  therefore  lutve  been  overruled  aa  totbeparagn^hs 
of  the  petition  in  wblch  reUef  is  demanded  against  said  road  tax»  and  the  jadg- 
ment  as  to  that  tax  will  be  reversed;  butas  to  the  tax  tor  genend  purposes,  it 
will  be  affirmed.  The  case  will  be  remanded  for  a  final  judgment  in  the  dis- 
trict court,  or,  if  defendant  so  elects,  it  may  answer  as  to  trn  road  tax.  Be- 
versed. 


Callendeb  e.  Dbabbllb. 

((Supreme  Qmrt  iff  Iowa.   December  6;  1887.) 
1.  Sn-Orr  ahs  ConNTSR-CLAiM— Bubdxit  or  Psoor. 

Defendant  being  sued  on  a  note  allied  pi^oient  and  coanter'Claini .   Held,  that 
tbe  harden  or  proof  was  on  him  to  enow  all  the  facts  necCBBary  to  determine  the 
amount  due  on  the  conuter^ilaiv  and  ajodgnientlbra  greatw  uaotmb  ttian  hia 
proof  ahowa  must  be  revened. 
3.  Btidbncs— Fabol— To  Sbov  AauGHMBirT  or  JUDoiieiiT— Oollatebal  Sbcdbitt. 

Parol  evidence  ia  admissible  to  show  tliat  an  etsigamentof  •  jodgmeDt^  absolute 
in  form,  was  intended  merely  as  collateral  security. 

App«d  from  district  court,  Dea  Moines  county;  Ghas.  H.  Fhblps,  Judge. 

Action  upon  a  promissory  note.  The  cause  was  tried  without  a  Jury  and 
judgment  was  reiklered  for  defendutt  upon  a  counter-claim  pleaded  by  him. 
Plaintiff  now  appeals. 

Ktllejf  ift  Cooptr,  tor  appellant.   C.  8,  Poor,  for  appellee. 

Beck,  J.  1.  The  defendant  in  hia  answer  admits  the  execution  of  the 
note,  but  as  showing  payment  thereof,  which  he  alleges,  and  as  a  counter- 
claim,  he  avers  that  in  February,  1879,  he  was  owner  of  a  Judgment  against 
one  Switzer  for  91190,  which  he  assigned  to  one  Lee  to  secure  an  indebtedness 
of  defend^tnt  to  him.  The  answer  proceeds  to  stata  the  defense  pleaded 
therein,  in  the  following  languageas  set  out  in  defendant's  amended  abstract: 
"About  the  date  of  the  note  in  suit,  and  for  the  purpose  of  securing  its  pay- 
ment, defendant  gave  plnintifl  an  order  on  Lee  to  be  paid  out  of  the  proceeds 
of  said  Judgment  when  the  same  should  be  collected,  and  Lee's  claim  satis- 
fled,  plaintiff  well  knowing  that  said  judgment  was  assigned  to  said  Lee  only 
as  security  for  said  debt,  and  it  was  ample  to  secure  both  of  said  claims ;  that 
on  or  about  the  second  day  of  February,  1883,  plaintiff  paid  to  said  Lee  the 
full  amount  of  this  defendant's  debt  to  him,  being  one  hundred  and  sixty-one 
dollars  and  sixty-flve  ($161.65)  cents;  the  said  Lee  then  assigned  said  judg- 
ment to  plaintiff;  that  on  or  about  the  second  day  of  March,  1883,  plaintiff 
collected  the  entire  balance  of  said  judgment,  being  two  hundred  and  eighty- 
seven  dollars  and  five  (8287.05)  cents,  which  not  only  paid  the  debts  owing 
by  defendant  to  Lee  and  the  plaintiff,  and  dlscfaarged  their  liens  on  and  in- 
terests in  said  Judgment,  but  left  a  balance  in  the  bands  of  plaintiff  belonging 
to  defendant  of  flfty-flve  ($55)  dollars,  which  is  defendant's  property  which 
plaintiff  neglects  and  refuses  to  pay."  The  evidence  shows  that  the  Switzer 
judgment  was  rendered  Januarys,  1879,  and  drew  interest  at  10  per  centum 
per  annum,  and  that  the  note  sued  on  was  for  $52.70  with  10  per  centum  in- 
terest and  attorney's  fees.   It  was  executed  May  28,  1879. 

2.  The  defendant  introduced  evidence  tending  to  show  declarations  or  ad- 
missions of  Lee,  who  at  the  time  of  the  trial  was  dead,  tending  to  show  that 
he  held  the  Judgment  under  the  assignment  to  him  as  collateral  security  for 
the  sum  owed  to  him  by  defendant.  The  evidence  was  objected  to  on  the 
ground  that  it  was  not  competent  under  Code,  §  3639,  being  a  povonal  trana- 
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BctioQ  with  a  deceased  person,  contemplated  by  that  section.  The  evidence 
was  admitted  subject  to  decision  npon  theobjectiou  afterwards.  The  abstracts 
do  not  clearly  show  the  rolings  upou  the  objections^  and  it  is  not  affirmatively 
sbown  that  the  evidence  was  considered  in  the  decision  of  the  case.  We  find 
it  nnnecessary  to  determine  the  question  of  the  oompetency  of.  the  evidence 
(or  the  reason  that  oar  conclusions  are  baaed  upon  matters  not  affected  by 
tbis  evidMice. 

3.  The  defendant  insists  that  parol  evld«ic6  was  not  competent  to  show 
tbst  the  assignment  of  the  judgment  to  Lee,  which  was  alnolute  in  form, was 
intended  as  collateral  security.  Bui  it  is  always  competent  to  show  by  parol 
the  precise  interest  which  a  person  holds  in  property  to  which  he  has  the  ah* 
sdnte  pi^Mr  title.  A  deed  may  be  shown  by  pand  to  be  intended  us  a  mort* 
«>««■ 

4.  It  may  be  assumed,  without  so  deciding,  that  the  evidence  establishes  timt 
tbe  judgment  was  held  by  Lee  as  collateral  security.  It  is  shown  that  it  was 
sssigned  by  Lee  to  plaintiff  who  paid  9161.65  for  it.  He  afterwards  col- 
lected on  the  judgment  8287.05,  lees  attorney's  fees,  which  probably  could 
not  have  been  lees  than  The  evidence  authorises  the  conclusion  that 
tbe  sum  paid  by  the  plaintiff  for  tbe  judgment  was  the  sum  which  defendant 
owed  Lee.  Now  if  it  be  in  a  like  manner  assumed  that  the  difference  in 
these  Bums.  9100.^,  should  be  acccHinted  for  to  defendant,  it  appears  beyond 
a  doubt  that  the  judgment  of  the  dlstri^  eourt  is  largely  exceesive.  and  is  for 
sueh  ezoesB  whoQy  without  tbe  support  of  any  evidence.  Defendant  received 
the  moneiy  Mardi  7,  1883;  tbe  judgment  in  this  ease  was  entered  February 
25, 1887.  Interest  added  to  the  exoees  would  swell  it  to  about  9124.  De- 
fendant's note  with  interest  at  the  date  of  tlie  judgment  amounted  to  not 
lees  than  $GS,  leaving  due  defendant  $26  instead  of  964.65  as  determined  by 
tbe  ]  adgmeDt  of  the  district  court.  This  conclusion  is  based  upon  facta  which 
■re  eiti&liebed  by  the  evidence  beyond  dispute  except  the  amount  paid  by 
plaintiff  totheattomcgr  who  recovered  ^judgment  in  question.  It  Is  shown 
that  Uieee  fees  wwe  deducted  from  the  sum  collected  on  the  judgment,  S287. 
The  attorn^  hrid  a  lien  Uiwefor  uid  had  authority  to  deduct  their  fees  from 
the  sum  (xdlected  by  them.  Tbe  burden  was  on  dellsndant  to  show  tbe 
ancmnt  doe  frmn  plidntiff  he  was  seeking  to  recover,  and  he  was  required  to 
show  the  amount  of  mon^  held  by  phUntiff  to  which  he  was  entitled.  He 
waa  required  to  maiu  proof  of  all  faets  necessary  to  be  considered  in  wder  to 
detennine  ttie  amount  which  he  was  entitled  to  reoovw. 

We  detennine  no  qaention  in  this  eaae  except  that  if  defendant  be  entitled 
to  leeover  ai  all  the  judgment  is  ezcessive,  and  for  that  reason  it  should  be 
iBTened. 


Statb  v.  Abohbs. 

(Sia>renu  Ohtrt  of  Iowa.   Dwsember  6, 1887.) 

1.  HoidOlDa — EiLLXira  Ajmrmo — Ihstedotiors. 

In  a  trial  for  muraer  thewitoewe&of  whom  daAodsntwas  one,  oonenrred  Id  the 
■tstfanent  thu  he  killed  the  deceased.  The  court  In  Ita  ehairta  said  the  kllUna  was 
conceded.   MM,  that  it  was  not  error. 

X  Cbziuval  PsAcnca—  Kbfdbal  or  Mfmam  to  TnniT  M  ID  Kvxsanca  ok  Fohub 
TsuL— Stbikihq  out  Tibtikoitt. 

Tbir^-foar  oaestions  were  proponnded  to  a  wltneM  on  enns-examfnatlon,  as  to 
her  teanmony  ID  a  fonuertriRl,  which  she  leftued  to  answer.  Tbe  court  reftised  to 
strike  ont  her  testimony,  bat  Instructed  tbe  jury  that  ber  demeanor  on  tbe  itaud 
sfaonld  be  considered,  ffehi,  it  was  not  error,  as  her  former  contradictory  testi- 
tnony  could  bare  been  proven,  or  the  court  asked  to  compel  her  to  testi^. 
3.  8u»— iKPuomuaT  ovWithibs— GsitBRAL  RapoTATioii  FOR  Troth,. 

Tbe  state  introduced  teatitnony  sbowtug  that  deiendant  and  his  wife  had  made 
Btatementa  oontradlctOTy  to  their  evidence.  The  defendant  olTeKd  to  prave  thdr 
Sneial  reputatloD  for  tmth.  BM,  (hat  the  ofibr  was  properly  raAuad. 

T.36lI.W.no.8— 16  rr,nalf> 
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Appeal  from  district  court,  Appanoose  ooant;;  G.  W.  LEOaKTT,  Judge. 

The  defendaDt  was  convicted  of  the  crime  of  manslaughter  in  the  killing  of 
one  George  Woods.  He  was  sentenced  to  imprisonment  in  the  peniten^rj 
for  the  period  of  four  years,  and  he  appeals. 

TannthiU  <ft  Fe«t  for  ^>pellant.   A.  J.  Baker,  Atty.  Gen.,  for  the  State. 

BoTHROOK,  J.  1.  The  indictment  charged  the  defendant  with  the  crime  of 
murder  in  the  first  degree.  A  former  trial  of  the  case  resulted  in  aconrio- 
tlon  for  manslaughter.  An  appeal  was  taken  to  this  court,  and  the  judgment 
was  reversed  for  what  we  regarded  as  error  In  the  instnic^ons  given  by  the 
oourt  to  the  jury  upon,  the  law  of  self-defense  as  applicable  to  the  evidenoe  in 
the  case.  See  69  Iowa.  420, 29  N.  W.  Uep.  883.  A  like  verdiot  and  judgment 
leauited  on  the  second  trial.  The  defendant  claims  that  numerous  errors  of 
law  oecnrred  upon  the  last  trial*  which  alleged  errors  we  will  proceed  to  oon- 
■Idar.  It  is  not  denied  that  the  defendant  took  the  life  of  Georae  Woods  bj 
shooting  him  with  a  shot-gun.  We  say  this  fact  is  not  denied.  It  is  bna  the 
defendant  pleaded  not  guilty,  and  it  waa  necessary  for  the  state  to  prove  the 
bomiclde  as  charged.  Bat  the  trage^  took  place  in  the  presence  of  aeveial 
witnesseB.  and  the  defendant  was  a  witness  in  his  own  behalf,  and  all  oon- 
earred  in  Uie  statement  that  thedefendant  killed  Woods,  The  oourt  iDstmefeed 
fha  Jury  that  the  killing  was  ccmoeded.  Oounsd  for  the  defendant  cMm  that 
thia  instruction  was  erroneous.  We  think  otherwise.  The  irtiole  meori 
■bows  that  there  was  no  contest  war  dispute  as  to  the  £sot  of  the  kUliag.  and 
It  is  always  proper  for  the  court  to  instruct  tiie  jury  as  to  the  efbot  ol  every 
fact  about  which  there  is  no  controvert. 

2.  The  facts  attendbig  the  ktllinff  were  quite  ful^  set  forth  onth^ftmner 
appeal.  It  is  nanecenoary  to  r^>ea£  them  here.  It  is  enough  to  say  that  two 
daughters  of  the  deeeased  were  eiyft-wltnesses  <tf  the  homidde.  One  of  these 
daughters  waa  aXi  that  time  about  11  years  of  age.  The  last  Mai  occurred  in 
January,  1887,  at  which  time  she  stated  that  she  was  13  years  old.  In  her 
examination  in  chief  she  stated  that  she  saw  the  defendant  shoot  her  father. 
She  detailed  the  acts  of  her  father  and  the  defendant  lounediately  preceding 
the  fatal  shot.  She  did  not  detail  any  of  the  facts  which  led  to  the  altercation 
between  the  parties.  The  fact  Is,  however,  as  will  be  seen  by  an  examinatltm 
of  the  former  opinion  of  this  court  in  this  case,  the  killing  arose  out  of  an  at- 
tempt by  the  defendant  to  go  through  an  Inclosed  pasture  belonging  to  the 
deceased.  On  the  cross-examination  of  the  witness,  she  stated  that  her  tister 
told  Archer,  the  defendant,  to  stay  out  of  the  pasture.  Counsel  then  pro- 
pounded several  questions  to  the  witness,  by  which  It  was  sought  to  be  shown 
that  she  had  testified  on  the  former  trial  that  her  sister  did  not  forbid  the  de- 
fendant from  going  into  the  pasture,  and  that  witness  did  not  know  where 
her  sister  was  when  the  defendant  entered  the  pasture.  The  witness  gave  no 
answer  to  these  questions,  and  it  is  stated  in  the  abstrart  that  the  witness  re- 
fused to  answer  some  34  other  questions  propounded  to  her  in  relation  to  her 
teetimoi^  on  tiie  former  trial,  said  questions  being  for  the  purp<»e  of  laying 
the  foundation  to  impeach  her.  Thereupon,  counsel  for  the  defendant  moved 
tiie  oourt  to  strike  out  the  testimonyof  Uie  witness  because  she  reused  to  an- 
swer these  questions,  upon  cross-examination.  The  motion  was  overmled, 
and  complaint  Is  made  of  thte  ruling.  The  witness  had  stated  that  her  sister 
did  order  tiie  defendant  not  to  go  into  the  pasture.  The  object  of  the  cross- 
examination  was  to  give  the  witness  an  opportunity  to  admit  and  explain,  or 
deny  any  contradictory  statement  she  may  tiave  made  in  her  testimony  on  the 
former  trial.  The  rule  is  for  the  benefit  of  the  witness.  The  witness  had 
the  opportunity  given  to  explain,  and  having  refused  or  declined  to  do  ao,  the  I 
court  was  not  authorized  or  required  to  wttlidraw  tier  testimony  from  the  jury. 
It  would  probably  have  been  the  right  of  the  defendant,  having  called  the  at- 
tention (tf  tiie  witness  to  her  former  testimony,  to  prove  the  contradictory 
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sUtements.  He  eiVber  should  haTd  made  this  offer*  or.  Instead  of  moTing  to 
exdude  the  teetlnumy,  be  should  have  insisted  that  the  court  require  the  wit- 
ness to  answer  the  questions.  Besides*  the  court  instructed  the  jury  that  the 
demeanor  and  conduct  of  this  witness  on  the  stand  was  propw  to  be  coosidered 
hy  them.  We  think  the  court  did  not  err  in  refusing  to  withdraw  ttie  teati- 
mony  of  the  witness  from  the  jury. 

3.  A  nomber  d  objections  are  made  to  rulings  of  the  court  upon  the  ad- 
mission and  exclusion  ot  evidenoe— snch  as  that  certain  evidence  was  not 
properly  rebutting  evidence,  that  other  evidsnee  was  not  competent*  and  that 
the  court  refused  to  allow  tba  defendant  to  re-examine  a  witness  for  the  state 
with  a  view  to  laying  the  foundation  for  impeachment.  We  have  carefully 
examined  all  Uiese  rulings*  and  our  conclusion  is  that  none  of  them  are  erro- 
neous. Th^  were  eithw  a  proper  exercise  of  the  discrrtion  of  the  court,  or 
the  admission  at  proper  or  the  exclusion  of  improper  evidence. 

4.  The  wife  of  the  defendant  was  a  witness  for  him*  and  he  was  a  witness  in 
his  own  behalf.  The  state,  after  laying  the  proper  foundation,  introduced 
evidence  tending  to  prove  that  said  witnesses  had  madeprevious statements  of 
fact  contradictory  to  those  detailed  by  them  as  witnesses.  The  defendant*  fbr 
the  purpose  of  snstaining  the  testimony  of  said  witnesses,  offered  to  prove 
that  their  general  moral  character*  and  ttieir  general  rrautation  for  truth  was 
good  in  the  neighborhood  where  they  lived.  The  court,  on  the  objection  ot 
the  state,  occluded  the  evidence*  and  the  ruling  is  complained  of  as  erroneous. 
We  believe  the  practice  in  this  state  has  been  to  limit  such  testimony  to  cases 
where  the  general  character  or  reputation  of  the  witness  has  been  attadced  1^ 
the  party  agaiost  whom  he  testifies.  Whether  such  evidence  is  allowal^ 
where  it  is  claimed  the  witness  has  made  contradictory  statements,  has  never 
been  directly  determined  by  this  court.  There  appears  to  l)e  a  conflict  of 
autliority  upon  the  question.  In  1  Greenl.  £v.  §  469,  the  rule  is  thus  slated: 
"Where  evidence  of  contradictory  statements  by  a  witness,  or  of  other  partic- 
ular facts,  is  offered  by  WHy  of  impeaching  his  veracity,  bis  general  charac- 
ter for  truth  being  thus  in  some  sort  put  in  issue,  it  has  been  deemed  rea- 
sonable to  admit  general  evidence  that  be  is  a  man  of  strict  integrity  and 
scrupulous  regard  for  the  truth."  The  learned  author  cites  Phillips  on  Evi- 
dence, 944,  and  Reat  v.  Clarke,  2  Starkie,  241^  This  was  followed  in  Harris 
V.  State,  80  Ind.  131,  and  other  cases  in  that  state,  and  in  Painey.  Tildm, 
20  Vt.  554,  and  in  other  states.  On  the  other  hand,  the  cases  of  Ruaaell  v. 
Coffin,  8  Pick.  143;  Brown  v.  JfbocM,  6  Gray,  461 ;  Stamper  v.  Griffin,  12  Ga. 
450;  and  Wertg  v.  Jfajr*  21  Pa.  St.  274,  hold  that  such  evidence  is  not  admis- 
sible. The  case  of  Rex  v.  Clarke,  to  wbich  reference  is  made  in  the  above 
quotation  from  Greenl.  Ev.,  does  not  determine  the  question.  It  is  said  in 
Browny.  Moo«r»,*upra,  that  "the  statement  in  1  Greenl.  Ev.  §469.  is  not  sus- 
tained by  the  cases  the  author  cites,  and  is  not  law."  It  seems  to  us  that  the 
rule  allowing  general  evidence  of  the  good  character  and  reputation  of  a  wit- 
ness, where  tiU  general  reputation  has  not  been  attacked,  ought  not  to  be 
adopted.  As  is  said  in  Sunaell  v.  Coffin,  supra:  this  were  the  practice, 
great  delay  and  confusion  would  arise,  and  as  almost  all  cases  are  tried  on 
controverted  evidence,  each  witness  must  bring  his  compurgators  to  support 
him  when  he  is  contradicted*  and  indeed  it  would  be  a  trial  of  witnesses  and 
not  of  the  action."  The  ruling  of  the  court  In  excluding  tlie  evidence  was 
not  erroneous. 

5.  Exceptions  were  taken  to  some  of  the  instructions  given  by  the  court  to 
the  jury,  and  to  the  refusal  to  give  certain  instructions  requested  by  defend- 
ant. We  have  carefully  examined  these  alleged  errors,  and  we  deem  it  sufQ- 
cient  to  say,  without  elaboration,  that  we  discover  no  reason  for  holding  that 
there  was  any  error  in  the  charge  of  the  court,  nor  in  the  ruling  made  upon 
the  defendant's  instructions.  Our  conclusion  is  that  the  judgment  of  the  dis- 
trict court  must  be  affirmed. 


Digilized  by  Google 


244 


KOBTBWXBTEBH  BXPOBXBB. 


[Iowa. 


X)ATia  and  others  v.  Town  or  Anita  and  othen. 

{Supreme  Court  (if  Iowa.   December  6,  1887.) 

1.  MUKIOIFAIi  CoBFORATIOira— FOWBB  TO  Bb>CI  SO&LB  AHD  RKaULATB  WSIOHIHO. 

Code  Iowa,  2  456,  provides  that  towns  may  establish  markets  aod  provide  for 
the  weighing  of  coal,  hay,  or  any  other  article  for  sale.  BOi,  that  a  town  bad  the 
power  to  erect  scales,  appoint  a  weigh-master.  and  regulate  their  om  reaMiiable 
ordinances. 
9.  Saiik— BxABONABi.BHm  or  OaniiTAircB. 

A  town  of  SOO  iubabitaiita  provided  scales  and  a  weifch-master,  and  passed  an  or- 
dinance that  all  commodities,  sold  by  weight,  exceeding  1,000  pounus,  should  be 
weighed  on  the  town  scales.  Held,  this  was  a  Just  and  reasouHble  exercise  of  mu- 
nicipal authority. 

Appeal  from  district  court,  Cass  count;;  C.  F.  LooFBOtmov,  Jud|^. 

Action  to  enjoin  the  defendants  from  enforcing  an  ordinance  of  tlie  incor- 
porated town  of  Anita.  A  temporary  injunction  was  granted,  and  tbe  do- 
fendants  appeal. 

Jamea  Bruce  and  WiUard  <E  Fletcheft  for  appellants.  John  W.  Saott,  for 
appellee. 

fisETBSs,  J.  The  Incorporated  town  of  Anita  enacted  an  ordinance  declaim 
Ing  mrtidn  scales  in -said  town  to  be  "citj  scales,"  and  providing  for  the  ap- 
pointment of  a  suitable  person  as  weigh-master.  whoee  term  of  office  and 
compensation  should  be  sadi  as  might  be  provided  bj  a  resolution  dE  the 
town  council;  and  further  providing  that  it  should  be  "unlawful  for  any  per- 
son *  *  *  to  sell  within  the  town  of  Anita  any  grain,  bay,  coal,  cat- 
tle, hogs,  sheep,  or  other  commodity  sold  by  weight  when  the  quantity  of  ttie 
article  exceeds  one  thousand  poun(U.  withoat  procuring  a  draft  of  such  arti- 
cle or  commodity  to  be  made  upon  the  city  srales.  «  •  And  "any 
person  found  guilty  of  the  violation  of  this  ordinance  shall,  for  the  llrat  of- 
fense, be  fined  in  any  sum  not  lees  than  one  dollar,  and  not  outre  than  tea 
dollars."  The  court  granted  an  injunction  restraining  the  defenduits  from 
enforcing  this  ordinance. 

1.  It  is  contended  by  the  appellees  that  the  town  did  not  have  the  power  to 
pass  the  ordinance.  It  is  provided  by  statute  that  cities  and  towns  have  the 
power  "to  establish  and  regalato  maricets;  to  provide  for  the  meaanring  or 
weighing  of  hay,  coal,  or  any  other  article  for  sale."  Code,  g  456.  This 
statute  expressly  confers  on  cities  aod  towns  the  power  to  provide  for  the 
measuring  or  weighing  of  hay,  coal,  or  any  other  article.  The  manner  in 
which  the  power  conferred  shall  be  exercised  is  left  to  the  discretion  ct  the 
corporation;  subject,  however,  to  the  general  rule  that  the  ordinance  most  be 
reasonable.  The  power  given,  in  substance,  is  to  regulate,  and  this  Implies 
that  the  corporation  is  impowered  to  do  all  things  essential  to  Uie  prt^ter  ex- 
ercise of  the  power  expressly  conferred.  The  privilege  conferred  should  not 
be  confined  within  narrow  bounds,  but  the  discretion  reposed  In  the  corpora- 
tion mnst  be  fairly  exercised,  so  as  to  not  unduly  infringe  upon  the  rights  of 
the  citizen,  on  the  one  hand,  and  yet,  on  the  other,  so  that  the  express  and 
necessarily  implied  object  of  the  statute  shall  not  be  unduly  limited.  The  sub- 
ject under  consideration,  or,  rather,  the  power  to  establish  markets,  was  con- 
sidered by  this  court  in  City  <tf  Davenport  v.  Kelly,  7  Iowa,  102.  See,  also, 
the  cases  referred  to  in  the  cited  case,  and  Tatea  v.  City  <if  MUwaukee,  12 
Wis.  753;  Taylor  v.  Pine  Buff,  34  Ark.  603;  Vanderbilt  v.  Adama,  7  Cow. 
894;  2  Dill.  Mun.  Corp.  3391.  In  some  of  these  cases  the  controversy  was 
in  relation  to  weighing  hay,  grain,  coal,  and  other  articles,  and  the  power  to 
pass  an  ordinance  r^ulating  ttie  same  by  establishing  scales  whs  affirmed. 
The  authorities  cited  by  cntnisel  for  appellee  have  ail  t>een  examined,  but  they 
are  distinguishable.  In  some  it  n'as  found  the  power  to  pass  the  ordinance 
had  not  been  conferred;  in  others  it  conflicted  with  the  general  statntea  and 
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policy  of  the  state;  and  in  none  of  them,  we  thinbt  was  thequeetion  presented 
as  to  the  power  to  establish  scales,  and  regulate  the  weighing  of  coal,  hay,  etc 
Several  cases  in  our  own  reports  are  cited  by  counsel  for  the  appellee,  but  none 
of  tliem  have  much,  if  any,  bearing  on  the  question  in  this  case. 

2.  It  is  conceded  the  ordinance  must  be  reasonable.  Dill.  Mun.  Corp. 
§  319.  An  ordinance  like  the  one  in  question,  it  is  possible,  would  be  un- 
reasonable if  enacted  by  a  large  city,  for  the  reason  it  might  deprive  the  citi- 
zens of  proper  and  sufScient  facilities  for  doing  the  business  of  such  a  place. 
One  scale  or  place  of  weighing  would  probably  be  Insufflcient;  but  the  town 
of  Anita  oiHy  contains  about  S)0  or  600  inhabitants;  and  therefore  its  trade 
and  commerce  cannot  be  presumed  to  be  so  large  as  to  require  more  than  one 
such  place.  If  the  only  power  conferred  by  statute,  as  connsel  for  appellee 
contend,  is  to  establish  a  scale,  it  would  be  a  barien  power,  unless  the  neoes- 
saiy  Implioatton  is  that  it  was  intended  the  power  expressly  granted  oould 
be  made  effective  by  compelling  persons  to  weigh  on  the  established  scides. 
When  this  is  Teqaired^  then,  and  only  then,  would  the  ordinance  amount  to 
a  regulaticm.  This  was  substantially  held  in  Citj/  qf  Davenport  v.  KeiUy, 
before  cited.  The  statute  evidently  confers  on  cities  and  towns  power  to 
provide  scales*  a  competent  weigh-master,  correct  weights  or  balances,  so  that 
the  seller  may  have  a  guaranty  that  what  he  sells  has  been  ctniectly  w^hed* 
and  also  so  Uiat  the  pnrcbasw  may,  with  confidence,  believe  he  is  gettii^ 
what  he  pays  for.  This,  it  seems  to  ns,  is  a  raasonaUe  and  proper  exercise 
ot  munii^ial  anthcnity. 

The  Judgment  ol  the  district  court  is  reversed. 


Kbtokk  v.  AHintEWs. 

(flhvMNw  Omt  vi  mekigm.  Ai>ril  14, 1887.) 

DaoBT— Faus  BsPRnxiiTATioHs  im  Sals  or  Cobfobatb  Stock— ETiDnrcs. 

Defendant  sold  plaintiff  28  shares  of  stock  in  a  manufkctoring  conipaoy,  and 
represented  to  liim  that  tbe  oapitsl  stock  was  all  paid  up.  It  appeared  in  evidence 
that  when  tlie  company  was  formed  only  60  per  cent,  was  paid  in  on  the  stock,  and 
that  afterwards,  before  plaintiff  purchased  his  shares,  profits  which  the  company 
had  niad^  anioontlng  to  40  per  cent,  on  the  capital  stock,  were  allowed  to  remaia 
in  the  bosiDess  as  undivided  proflta,  which  thus  made  the  shares  worth  their  full 
facevalne.  Defendant  admitted  that  he  made  tlie  ret^resentation.and  claimed  that 
it  was  true.  The  jury  found  a  verdict  of  $400  damages  for  plaintiff.  Retd,  that 
there  was  testiuiuny  in  the  case  safflcient  to  warrant  the  aubnusHion  of  the  case  to 
the  Jary,  and  to  aappoit  the  verdicL 

Error  to  circuit  conrt,  Kent  county. 

Action  for  false  representations  in  the  sale  of  sliares  of  stoc^. 
D.  B,  Corbittt  for  defendant  and  ai^ellant.  Frank  £.  CarpmUrt  tot 
appellee. 

MoBSK,  J.  The  i^ntiff  brought  suit  in  the  Kent  circuit  conrt  in  an  ac- 
tion of  trespass  on  the  case,  claiming  that  the  defendant,  in  September,  1883, 
sold  to  him  28  shares  in  a  corporation  known  as  the  **  Valley  City  Manufact- 
uring  Company, "  for  the  sura  of  8700,  and  that,  to  bring  about  such  sale,  he 
falsely  and  fraudulently  represented  to  the  plaintiff  that  the  capital  stock  at 
said  corporation  was  •12,000,  and  was  fully  paid  up;  that  the  liabilities  of 
the  company  did  not  exceed  $7,000;  and  lhat  its  available  assets  were  sufficient 
to  pay  its  capital  stock,  and  all  indebtedness  owing  by  it,  and  leave  a  surplus 
of  ftl.500  and  upwards.  Also  that  for  the  year  1882  the  company  had  paid  an 
annual  dividend  of  22  per  cent.  Uelying  upon  'such  false  statements,  the 
plaintiff  made  the  purchase.  AU  of  said  representations  he  allegee  to  be 
false,  and  made  for  the  purpose  of  defrauding  him,  and  that  he  has  been 
greatly  damaged  thereby.  Defendant  pleaded  the  general  Issue,  Upon  a 
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trial  upon  the  issue  joined,  the  jnry  foand  a  verdict  for  the  plaintiff  in  the 
sum  of  $400,  and  judgment  was  rendered  accordingly. 

It  is  contended  by  defendant's  counsel  that  there  was  no  evidence  tending 
to  support  the  allegations  in  plaintiff's  declaration,  and  that  verdict  should 
have  been  directed  in  favor  of  defendant.  We  do  not  consider  It  necessary  to 
enter  into  any  discussion  of  the  evidence.  The  defendant  admitted  that  he 
made  the  representations  substantially  as  alleged  and  proven  by  the  plain- 
tiff. It  also  appears  that  at  the  outset,  in  the  formation  of  the  company,  the 
stockholders  did  not  fully  pay  up  for  the  shares  issued  to  them,  most  of  them 
taking  $1,000  stock,  paying  in  $600  or  $700  therefor.  About  M  per  cent,  of 
the  capital  stock  was  not  paid  up.  It  was  clfdmed  that  afterwants.  and  be- 
fore the  purchase  by  plaintiff,  this  40  per  cent,  was  paid  in  by  stock  divi- 
dends, or  by  adding  the  profits  of  the  business  to  the  capital  stocky  thna  in- 
creasing it  to  its  full  face  value.  The  question  as  to  tms  Inioease  of  stoc^ 
and  the  consequent  paying  up  of  the  capital  in  foil,  was  fairiy  submitted  to 
the  Jury,  and  tbey  found  against  the  defendant.  "We  think  ^ere  was  testi- 
mony In  tiie  case  sufficient  to  warrant  the  submlflBiui  ot  the  case  to  the  jury, 
and  to  support  the  verdict. 

The  defendant's  counsel  miUntains  that  the  evidence  shows  to  a  nunvl  eei^ 
tainty  that  the  representations  made  by  the  defendant  were  true*  and  that  the 

gry  were  not  aathorized  upon  any  testimony  in  the  case  to  fliuS  differently, 
will  serve  no  useful  purpose  to  here  argue  a  mere  question  of  the  weight 
or  sufficiency  of  the  evidence,  as  such  argument  oonld  not  be  of  any  general 
interrat  or  benefit.  Ko  qnntion  of  law  la  involved,  and  we  need  only  si^ 
that  we  find  do  errw  in  the  proceedii^. 
The  Judgment  will  therefore  be  affirmed,  with  costs. 
(The  other  justices  concurred.) 


BosTwioE  «.  LosET.  Survivor,  etc. 

(AvrwM  Cburt     JficAvon.   November  10, 1887.) 

1.  Lahdlobd  Aim  Tbnaiit— CovwAiiT  bt  Lnsoa  to  Ruaib — FAii>caa — Lbskb  kat 
Abahdor. 

The  lessor  of  a  saw-mill  coTenanted  to  repair  the  flame  of  the  water-power,  mnd 
make  other  repairs  on  the  mill.  Id  consequence  of  his  failure  to  do  this  the  mill 
became  nseleaa,  and  the  lessees  abandoned  It.  The  lessor  sued  for  the  rent  for  the 
balance  of  the  term.  Bdd,  that  the  defendauta  were  not  bound  to  repair  the  mill 
and  deduct  the  costs  thereof  fironi  the  rent,  and  that  they  were  jusUfied  in  abandon- 
higit. 

S:  Bams— Dahaob  to  Lnssa  bt  Failubb  to  Rbfaib — Mkabubb  or. 

The  lessor  of  a  mill  covenanted  to  repair  the  flume  of  the  water-poww,  and  make 
other  repalts.  In  eonseqnence  of  fain  failare  to  do  this  the  lessees  were  unable  to 
me  the  water-power,  and  ttnatly  abandoned  the  mill.  Hdi^  that  the  leasees  ooold 
recover  damages  for  the  failure  ofthelessor  to  repair  the  lluma,tfaemaa8oraofBndi 
damages  beluK  the  value  of  the  use  of  the  water-power. 

8.  Appbal— BviDKNoa  kot  All  CkmrArHBD  iv  Rkobd— Bbvikw  or  Rmnra. 

Where  the  record  on  error  showed  that  but  a  very  small  portion  of  the  evidenoe 
taken  upon  the  trial  was  contained  in  the  bill  of  exceptions,  and  the  bill  nowhere 
averred  that  all  the  testimony  was  set  forth  In  the  record  upon  any  elven  point, 
hdd,  that  the  mllngn  of  the  court  upon  qneetlons  of  evidence  would  not  be  dia- 
tnrbed. 

Appeal  from  circuit  court.  Branch  county:  Bussell  R.  Pbalse,  Jndge. 
0eorge  Styles,  for  appellant.   Baiiow  A  Laveridge,  for  appellee. 

Morse,  J.  The  plaintiff  rented  to  the  defendants  Losey  ft  Barton,  for  a 
period  of  five  years  from  and  after  January  1,  1880,  a  certain  saw-mill  in 
Union  City  at  the  rate  of  $500  por  year.  If  the  average  of  the  logs  la  the  mill- 
yard  did  not  reach  300,000  feet  each  year,  then  the  rent  was  to  diminish  as 
the  •600  was  to  800,000,  ( for  example,  If  there  were  200,000  feet  only,  the  rent 
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WM  to  be  CSSS-SS.)  Plaintiff  agreed  to  "new-roof  the  mill,  and  repair  the 
flniue,  when  necessary,  doing  the  work  expeditiously,  so  as  to  not  interfwe 
with  the  running  of  the  mill  longer  than  was  necessary."  He  was  also  "to 
repair  the  foundation  of  the  mill,  should  It  give  way,  not  including,  however, 
the  temporary  underpinning  ot  the  machinery  below,  or  that  under  the  slab- 
pile  outside,  or  the  board-way."  Defendants  were  to  leare  the  machinery  be- 
longing to  plaintift  in  good  repair  at  the  end  of  five  years,  allowance  being 
made  for  natural  wear  and  tear,  and  keep  the  mill  and  machinery  in  order  at 
their  own  expense.  Defendants  occupied  the  mill  under  this  agreement  un- 
til M^y  15^  1884,  when  thqr  quit  and  abandoned  the  premises,  claiming  that 
plaintiff  had  not  kept  hia  covenants  as  to  r^airs.  At  the  end  of  the  first  two 
years  there  was  a  settlement  between  the  parties,  and  all  acconnts  in  relation 
to  ttie  mill  closed  and  determined  for  that  time. 

'  Tba  plaintift  brought  suit  for  the  amount  of  the  rent  due  aooordlng  to  the 
terms  of  the  contract,  claiming  Cl,500  for  sach  rent.  He  also  averred  negli- 
gence of  the  defendants  in  running  the  mill,  and  their  failure  to  care  for  and 
keep  the  same,  and  its  machinery,  in  repair,  and  claimed  damages  in  this  re- 
spect of  •1,000.  Also  $200  damages  by  reason  of  the  defendants  failing  to 
l^ve  him  proper  accommodations  tot  sawing  hia  lumber,  lath,  and  other  tim- 
ber according  to  the  agreement  which  provided  that  defeodanto  should  saw 
all  logs  for  plaintiff,  hauled  from  his  lands,  at  certain  specified  prices.  The 
defendants  pleaded  the  general  Issue,  and  gave  notice  that  the  amount  of  the 
logs  tn  the  yard  did  not  reach  300,000  feet  in  any  year ;  that  the  plaintiff  faUed 
to  keep  his  contract,  in  that  he  neglected  and  refused  to  pat  a  new  roof  on 
the  mill,  to  repair  the  flumes,  or  the  foundation  of  the  mill.  By  reason  of  this 
neglect  and  refusal  the  mill  became  utterly  worthless  and  useless  to  defend- 
ants, and  the  water-power  was  lost,  to  their  damage  of  98,000.  That  the 
foandation  of  a  portion  of  the  mill  gave  way,  hy  which  they  also  sustained  dam- 
age. Upon  a  trial  before  Hon.  Russell  R.  Pbalkr,  with  a  jury.  In  the  cir- 
cnit  court  for  the  county  of  Branch,  the  defendants  recovered  judgment  in 
the  sum  of  $771.81.    The  plaintiff  brings  error. 

It  is  evident  from  the  record  that  but  a  very  small  portion  of  the  evi- 
dence taken  upon  such  trial  is  contained  in  the  bill  of  exceptions;  nor  does 
said  bill  anywhere  aver  that  all  the  testimony  is  set  forth  in  the  record  upon 
any  given  point.  This  fact  of  itself  dispoees  of  some  of  the  errors  alleged. 
For  instance,  it  is  claimed  that  tiie  court  emd  in  admitting  the  testimony  of 
two  witnesses,  Clark  and  Kerr,  as  to  the  value  of  water-power  at  Union  (^ty, 
when  they  lived  at  Oold  water,  and  substantially  admitted  that  they  knew  noth- 
ing of  the  value  of  water-power  at  Union  Ci^,  where  this  mill  was  located, 
and  had  never  seen  the  water-power  in  question.  One  testified  that  the  use 
was  worth  95  per  day,  and  the  other  that  it  would  be  worth  from  $4.50  to$5. 

We  find  in  the  chaige  of  the  drouit  Judge  the  following:  **In  considering 
the  question  yon  have  the  value  of  the  use  of  the  water-power.  This  is  a 
matter  for  yon  to  determine  from  the  evidence.  You  have  the  testimony  of 
the  i^aintlff  and  defendant  themselves,  Uiat  it  is  worth  from  $6  to  $7,  and 
the  testimony  of  other  witnesses  fixing  a  different  range."  The  record  does 
not  purport  to  give  all  the  testimony  of  the  plaintiff.  On  the  contrary,  it 
plainly  appears  that  only  a  small  portion  of  his  evidence  is  contained  therein. 
It  must  therefore  be  presumed,  considering  this  charge  of  the  judge,  which  is 
not  excepted  to  or  questioned,  that  the  plaintiff  himself  testified  that  the 
water-power  was  worth  from  six  to  seven  dollars  a  day.  If  so,  he  cannot 
complain  becanse  Clark  and  Kerr  were  permitted  to  swear  it  was  worth  less. 
Vor,  if  he  testified  on  his  own  behalf  upon  his  direct  examination  that  it  was 
worth  this  amount,  can  he  complain  that  the  defendant  was  permitted  to  tes- 
tify as  to  its  value.  From  the  record  we  cannot  tell  when  the  plaintiff  testi- 
fied to  ttM  value  of  the  use  of  Uiis  water-power,  and  as  we  cannot  presaiiM 
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error,  wemoBt  hold  that  the  objectloQ  to  the  dfltfMidant  Loss's  erldeneeof 

such  value  was  properly  overruled. 

The  main  aUegationB  of  error  are  based  upon  the  iuBtruotions  of  the  court 
to  the  jury,  and  his  refusal  to  give  certain  requests  asked  hy  plaintiff's  coun- 
sel. The  oontentloD  la  that  the  defendants  had  no  right  to  abaDdon  the  prem- 
ises because  of  the  plaintiff's  neglect  to  repair,  and  that  they  could  not  re- 
cover for  the  damages  sustatDed  by  them  white  in  the  use  of  the  mill,  because 
of  such  neglect;  that  it  was  tueir  duty,  in  case  plaintiff  did  not  new-roof 
the  mill,  and  repair  the  flume  and  foundation,  to  repair  the  same  themselves, 
and  charge  the  expense  thereof  up  to  the  plaintiff  in  reduction  at  the  stipu- 
lated rent;  also  tliat  the  value  of  the  use  of  the  water-power  was  not  the 
proper  measure  of  the  damages  suffered  by  the  defendant. 

Upon  the  trial  it  was  conceded  that  there  were  300,000  feet  of  logs  in  the 
miU-yard  each  year,  and  the  Issue  in  that  respect  is  not  here.  It  appears  be- 
yond question  that  the  flume  was  defective.  The  plaintiff  testified  that,  whan 
they  settled  for  the  first  two  years,  an  allowance  was  made  to  defendants  for 
the  damages  resulting  from  the  d^ects  in  the  flume.  He  also  admitted  that 
in  the  fall  of  18tj2  defeudai^  LtMey  asked  that  the  mill  be  repaired,  but  that 
he  failed  to  repair  it.  The  testimony  on  the  behalf  of  the  defendants  tended 
to  show  that  they  lost  the  use  of  the  water-power  for  a  large  number  of  days, 
by  the  plaintiff's  not  making  repairs  upon  the  flume*  and  that  the  water  bad 
become  perfectly  useless,  and  that,  if  the  plaintiff  had  repaired  the  flume 
so  that  defendants  could  liave  had  the  full  benefit  of  the  water-power,  the  use 
of  it  would  have  been  worth  9600  or  9700  per  year;  that  they  had  to  put  in 
steam-power  in  order  to  run  the  mUL  The  question  to  be  determined  on  their 
theory  is,  what  were  the  defendsnts'  rights  and  duties  in  the  premises?  Had 
they  the  right  to  abandon  the  premises  because,  without  the  repairs  cove- 
nanted by  the  plaintiff,  the  water-power  was  useless,  and  to  recover  damages 
for  the  difference  in  the  value  of  its  use  between  what  it  would  have  been  if 
the  repairs  had  been  seasonably  made,  and  what  it  was  without  the  repairs, 
as  the  circuit  judge  instructed  the  jury;  or  was  It  their  duty,  when  the  plain- 
tiff refused  to  make  the  repairs,  to  go  on  and  repair  tiie  flumes  themselves,  and 
charge  the  expense  thereof,  and  the  value  of  the  time  the  mill  remained  idle, 
while  the  work  was  going  on,  to  the  plaintiff? 

What  the  defendants  contracted  for  was  the  use  of  the  saw-mill,  and  the 
aaw-mili  was  dependent  in  its  use  upon  the  water-power  which  propelled  it. 
The  plaintiff  covenanted  to  keep  the  flumes,  through  which  the  water  passed  to 
the  mill,  in  repair.  If  he  neglected  or  refused  to  do  this  when  notified,  and 
on  account  of  such  neglect  the  watei>power  was  destroyed,  and  the  mill  thereby 
rendered  useless  to  the  defendants,  the  consideration  ik  the  agreemont  or  loiae 
failed,  and  the  defendants  were  jiutifled  in  BbaDdonlng  the  {semlsee,  and  the 
stipalated  rent  could  not  be  recovered  after  Bach  failure  of  consideration. 
Tyhr  v.  Ditbrow,  40  Mich.  416;  Wood,  Landl.  ft  Ten.  8  877;  Hinokltg  r. 
Beekvdth,  13  Wis.  84.  Nor  were  the  defendants  bonnd  to  make  the  repairs 
themselves.  It  was  the  duty  al  pUiintiff,  under  the  agreement,  to  make  these 
repairs,  without  which  the  premises  were  of  bat  little  or  no  value  forthe  use 
dffendants  required,  and  to  which  they  were  entitled  under  the  contract 
Tlie  defendants  liad  the  right  to  hold  the  plaintiff  to  the  ordinary  responsiUlr 
ity  of  a  party  failii^  to  perform  his  agreement,  to-wit,  to  pay  the  damages 
caused  by  such  f  idlnxe.  We  oau  see  no  differanoe  in  this  respect  between  mis 
and  any  other  contract.  Hinokley  v.  Beokwith,  13  Wis.  81, 17  Wis.  426;  Myen 
v.  Bums,  35  K.  T.  269;  SmUt  t.  Km,  68  K.  Y.  561. 

The  rule  of  damages  was  properly  laid  down  by  the  court  The  failure  of 
the  water-power  was  the  grievance  oomphiined  of.  The  defendants  were  en- 
titled to  the  use  of  it,  as  it  would  havebem  had  the  flumes  been  kept  in  repair* 
fur  saw-nUll  purposee.  The  value  of  Uis  use  of  such  water-power  for  such 
purposes  was  shown  by  witness's.   We  do  not  consider  that  such  value  was 
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apecolatiTA  w  nnoertiiln*  or  tlwt  ihowlng  sneh  ralae  «icl  aUowing  It  as  the 
basis  of  damages  was  in  effect  permitting  the  profits  of  the  saw-mill  to  be 
computed  in  estimating  the  daoiagee.  The  oontraot  ox  lease  itself  shows  that 
this  water-power  had  a  rental  Talue*  and  we  can  see  no  serious  difficulty  in 
the  way  of  ascertaining  to  a  tolerable  and  sufScient  certainty  the  value  of  this 
use  to  which  the  defendants  were  entitled  by  their  agreement.  It  was  also 
conceded  on  the  trial  that  there  were  logs  in  the  milt-yard  ready  to  be  sawed* 
so  that  work  was  at  hand  for  tlie  miU,  if  the  water-power  was  aTailable. 
The  judgment  is  affirmed*  with  cosls. 

Srbbwood  and  Ghakpun.  JJ.,  concurred.   Campbell,  0.  J  ,  did  not  sit. 


Franmx*  Onardian,  etc..  and  othen  «.  Nevbsrcikr. 

{Suprtme  Qnai  of  IRehigan.   IToTamber  10^  18870 

1.  WrmsB— TsAnAonoifs  with  Dscuoxd. 

In  asjiitforreDtapon  a  verbal  lease,  the  defendant  Introduoed  himself  uawitiMB^ 
and  hifl  oonnael  aaked  this  question:  "What  conTeraatioo  took  plaoe  between  yon 
and  James  P.  Pendill  In  the  rear  of  hl8Btor&  some  time  in  the  latter  partof  Febru- 
ai7, 1886,  relatlTe  to  mting  a  store  from  himf  "  HM  that,  on  an  objection  that 
it  was  inoompitant*  beoauBe  Jamee  P.  PendlU  was  dead,  It  was  properly  exeloded. 
AiBrnihic  81  fl.  W.  Sap.  177. 

S.  Coimucis— Hnrtiie  or  MiHst— Vbbml  Lbub. 

Id  aiuit  for  reot  upon  a  verbal  lease,  tbe  ooart  oharged  that  If  the  Jcur  shonld 
itnd  that  defendant  said  to  P.,  "  Very  well,  I  will  take  it  for  a  year,"  and  that  P. 
replied, "  Venr  weH,*"  that "  that  made  a  contract  between  them ;  in  law  their  minds 
met,  and  made  a  good  and  Undiog  contract.'*  HM,  that  snch  charKe  was  proper 
end  001' loot. 

9,  LamuvBD  aim  TKir&irr— Vsmaa  Lsabs— Peaeswrow— -Paticswt  or  Rbbt. 

In  a  sDit  for  r«kt  upon  a  verbal  lease,  the  coorl  charged  the  jury  that  In  deter- 
mining the  question ''^wben  tbialeaBewaa  to  oommeoce,^'tbeybad  "a  rigbt  totake 
into  account  and  consider  the  time  when  the  defendant  went  into  poseeision,  the 
time  from  which  he  paid  the  rent^  and  all  other  droamstanoea  thereon  which  throw 
any  light  upon  the  question  of  when  the  lease  was  to  commence."  Setd,  that 
such  cbaige  was  correct  and  proper. 

4.  SaHK. 

In  a  «nit  for  rent  on  a  verbal  lease  defendant  asked  the  court  to  charge  the  Jnry 
"that  tbe  paymentof  rent  for  the  month  of  Febntary,  which  was  paid  on  the  twnt- 
ty-eightb  of  Febmary,  Is  not,  of  itself^  any  evidence  as  to  the  time  when  the  con- 
tract, allefted  to  have  been  entered  into  on  or  about  the  twenty-dghtb  of  Febnuoy, 
wes  to  commence."  The  court  refused  to  so  charge,  and  instructed  the  Jnry  thai 
they  had  a  right  to  Infer  from  the  parraent  of  two  months*  rent  monthly,  that  each 
payments  were  made  under  the  alleged  agreement  of  Febmary  SSth.  BM,  that 
ench  charge  was  proper  and  correct. 

CaAXPixs,  J.  This  action  is  assumpsit  for  rent  claimed  to  he  due  upon  a 
lease.  The  plalntifEs  are  the  heirs  at  law  of  James  F.  Pendill,  deceased.  On 
Pebruary  1,  1885,  defendant  occupied  a  store  and  carried  on  business  as  a 
clothier  in  the  Kational  Bank  building  in  tbe  city  of  Marquette,  Michigan. 
On  tbe  night  of  the  day  last  named  the  bank  building  was  destroyed  by  fire* 
and  defendant  was  obliged  to  remove  his  stock  of  goods.  On  the  next  day  he 
moved  into  the  store  of  Janies  P.  Pendill,  without,  at  the  time,  making  any 
agreement  as  to  occupancy  or  rent.  The  main  controversy  in  the  case  ia 
whether  the  plaintiffs  proved  a  contract  of  renting  for  a  year,  at  the  rate  of 
1800,  payable  monthly. 

The  testimony  is  all  returned  in  the  bill  of  exceptions,  and  may  be  sum- 
marized as  follows:  James  Pendill  testified  that  his  father  died  March  9, 
1885;  that  he  Is  acquainted  with  defendant,  Neuberger;  that  he  rented  the 
store  in  a  block  of  buildings  on  Superior  street  of  his  father;  that  he  went 
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into  the  oeoDpation  of  It  Febmaiy  2, 1885;  that  his  father  at  that  time  was- 
engaged  in  general  merchandising  in  bfs  store  on  Superior  stre^;  that  the 
store  had  a  dry-^oods  and  grocerydepartmeiit  In  separate  rooms  connected  by 
an  arch;  that  he  was  in  his  father's  employ,  and  had  charge  of  his  business, 
and  was  also  his  book-keeper;  that  Mr.  Neubei|^r  and  his  father  had  a  con- 
versation In  his  store,  about  renting  the  store  occupied  by  Keuberger,  about 
the  second  week  after  he  went  in.  but  he  could  recollect  nothing  as  to  what 
was  said  between  them  in  regard  to  the  store  at  that  time;  that  afterwards, 
and  between  the  twentieth  and  twenty-eighth  days  of  February,  1885,  Nen- 
berger  came  into  the  store  and  told  his  father  he  bad  come  to  see  about 
the  renting;  that  his  father  told  him  that  he  didn't  beliere  be  wanted  to  rent 
the  store  to  him.  Neuberger  wanted  to  know  why,  and  his  father  said  he 
didn't  belieTe  he  wanted  to  keep  it  open;  told  blm  that  he  didn't  think  ha 
cared  about  renting  the  store  to  him;  that  Mr.  Neuberger  said  be  did  expect 
to  keep  it  open;  that  he  expected  to  put  his  brother  Louis  in  there  to  sell  the 
goods  he  had,  the  ready-made  clothing,  and  he  himself  expected  to  occapy  the 
Dwyer  oomer  of  Front  and  Superior  streets  with  his  tfdloring  department. 
They  said  nothing  further  that  referred  to  the  renting  of  the  store,  any  more 
than  these  objections,  his  father  still  Insisting  upon  bis  objection,  and  Neu- 
berger that  he  wanted  the  store;  that  his  father  got  up,  and  then  started  and 
went  into  the  back  part  of  the  store  into  the  dry-goods  department.  The 
conversation  there  be  did  not  bear.  After  being  there  some  time,  they  came 
up  the  store  and  appeared  to  be  still  disputing,  and  Mr.  Keuberger  stepped  to 
the  grocery  door,  and  partly  opened  It,  and  waited  for  his  father  to  say  some- 
thing, and  he  said  be  would  not  do  It,  and  Neuberger,  as  he  opened  the  door, 
said,  "Very  we^I,  I'll  take  it  for  a  year,"  and  witness'  father  said,  "Very 
well, "  and  turned  around  and  started  back ;  that  he  kept  his  fisher's  accounts 
of  rents  collected,  and  did  the  same  thing  for  the  heirs  after  bis  father's  death ; 
that  Neuberger  paid  rent  on  the  store ;  that  he  thinks  the  first  payment  was 
on  the  twenty-eighth  day  of  February,  when  he  gave  a  check  for  966.67; 
that  his  father  was  prraent  at  the  time;  that  Mr.  Neubet^rmade  further 
payment  by  check  dated  April  4,  1885,  •66.67.  for  which  he  gave  him  a  re- 
ceipt as  follows:  "Mabqubttb,  Mich.,  April  4*  1885. 

"lieceived  of  I.  Neuberger,  sixty-six  67-100  dollars  for  1  ma.  rent  to 
April  2d. 

**«66.67.  J.  P.  Fbhdizx,  per  James. * 

— That  the  defendant  has  never  paid  any  more  rent. 

On  cross^xami nation  the  witness  testified  as  follows:  "I  did  not  overhear 
the  conversation  between  Neuberger  and  my  father  when  they  were  in  the 
back  part  of  the  store.  If  they  made  any  agreement  at  that  time  with  regard 
to  the  renting  of  the  store  I  do  not  know  anything  about  its  terms.  All  I 
know  about  any  agreement  of  any  kind  is  what  I  have  now  stated  with  re- 
gai-d  to  the  conversation  about  a  lease,  when  Mr.  Neuberger  first  came  in. 
and  what  he  said  when  he  opened  the  door,  and  was  about  to  go  out.  Mr. 
Neuberger  vacated  the  store,  I  think,  the  fourth  or  fifth  of  April.  I  think 
he  was  moving  out  of  the  store,  taking  things  out,  at  the  time  he  gave  me 
the  check,  on  the  fourth  of  April.  He  made  an  attempt  to  deliver  up  the  key 
of  the  store  to  me  several  days  after  be  had  taken  everything  out.  He  came 
there  to  the  store,  and  said  he  came  to  give  me  the  key,  but  I  refused  to  re- 
ceive it.  Afterwards  a  clerk  in  his  store  brought  over  a  key,  and  I  ordered 
him  to  take  it  back,  and  he  took  it.  I  was  told  that  he  came  there  after  that, 
and  left  some  keys.  I  don't  know  whether  the  keys  of  that  door  or  not;  I 
suppose  so;  I  suppose  It  was  the  key  to  the  store  which  he  bad  left,  and  have 
never  ascertained  to  the  contrary,  and  still  have  the  same  supposition."  On 
redirect  examination  he  testified:  **I  refused  to  receive  the  key.  This  took 
place  in  the  same  store  that  the  agreement  was  made  in.  I  had  charge  of  the 
tton  for  the  estate  at  that  time.  John  MoUatlyp  a  clei^  for  Mr.  Kenberger* 
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brought  in  the  Iny  when  I  sent  it  back.  I  never  consented  to  the  key  being 
icft." 

JamoB  Dwyer  teatiaed:  "The  defttidfuit  rented  a  store  of  me  shortly  after 
the  burning  of  the  National  Bank  bnllding.  ffben  be  was  renting  the  store 
from  me  I  asked  him  what  lie  was  golt^  to  do  with  PendlU's  stoire,  and  he 
said  be  was  going  to  keep  Uuitstore  to  dispose  of  the  damaged  goods,  and 
pnt  nothing  into  the  store  that  I  rented  him,  only  the  new  goods  from  out- 
side. I  am  not  poaitlTe,  bnt  shoold  think  it  was  the  latter  part  of  March, 
1885,  wbm  this  oonversation  took  plaoe." 

August  Ifochts  testified:  **Was  in  the  employ  of  James  P.  PendtU.  do- 
ceased,  in  the  spring  and  winter  ai  1886.  as  a  oleilc  in  the  store.  I  am  ac- 
quainted with  the  deSmdant.  I  heard  a  conTersatlon  between  James  P.  Pen- 
dUl  and  the  defendant  in  the  numth  of  February,  wlUi  regard  to  the  renting 
the  store  thi^  Jteabwgfir  was  then  occupying.  I  was  right  close  hy  Nouberger 
wt»n  I  lieaid  the  oonversation.  Neuberger  and  PendlU  had  been  talking 
abont  rmtlng  ttie  storei  and  I  overheard  Mr.  Pendill  say*  'Keubnger.  I 
dont  think  I  want  to  rent  yon  that  store;  I  want  to  rent  that  store  to  some- 
body for  a  length  of  time,  for  a  year,  and  I  want  it  kept  open,  too.'  Xeu- 
be^er  r^ied:  *  I  am  sorry  yon  don't  think  more  of  my  word  than  that;  I 
wukt  it  m  a  year,  and  Fm  going  to  kec))  it  open,  too.  IplacemybrothOT  in 
there,  and  I  do  my  tailoring  over  ui  the  Dwyer  oomei^-the  other  store,*  he 
said.  After  that  they  went  away  from  where  Hu^  stood,  and  went  in  the 
back  part  M  the  dry-gooda  dde.  I  did  not  hear  any  eonversation  that  waa 
had  by  them  In  the  bMk  part  of  the  store.  I  waa  emplt^yed  on  the  other  side, 
— grocery  side.  I  heard  no  other  eon versation  between  them  that  day.  I  was 
oat  <ni  the  ridswalk  as  Keube^er  was  going  away:  he  oame  out  of  the  gro- 
cery atwe,  and  stepped  np  to  me  and  says:  'Veil,  I  have  rented  the  aUm, 
bat  expected  to  get  It  for  less;  I  expected  to  get  it  for  9500  a  year,  but  be 
Aarged  me  $800  a  year.'  He  also  repeated  the  same  words  about  keeping  it 
open  outside.  He  says :  *  My  brotber  is  going  to  stay  here,  and  I  am  going 
over  there.' " 

The  foregoing  ooDstitutes  all  the  testimony  Introduced  on  the  part  of  the 
plaintiff  relative  to  the  contract  of  hiring. 

Xtie  defendant  Introduced  himself  as  a  witness  in  bis  own  behalf,  and  his 
eoans^  asked  this  question:  **QtMtion.  What  waa  the  conversation  that  took 
place  between  you  and  James  P.  Pendill  in  the  rear  of  bis  store,  some  time  in 
the  latter  part  of  February,  1885,  relative  to  renting  a  store  of  bim?"  To 
wbldioounsel  for  plaintiff  interposed  an  objection  that  it  was  Incompetent, 
lor  the  reason  that  it  appears  that  James  P.  Pendill  is  deceased,  and  testi- 
mony known  equally  to  a  living  person.  The  court  excluded  It  as  inadmls- 
MUe  ander  the  statute.  The  same  ruling  was  allied  as  error  when  this  case 
was  before  us  on  a  former  occasion,  {PmdtU  v.  Nenherger,  81 W.  Kep. 
177, 179,)  and  we  then  held  that  the  ruling  was  correct.  We  see  no  reason  to 
change  the  decision  we  then  made  upon  this  point.  DowMff  v.  Andrus,  48 
Mich.  65,  4  N.  W.  Bep.  628. 

Ttie  witness  Neuberger  then  testified  that  the  time  he  came  out  of  the 
store,  as  testified  to  by  James  Pendill,  he  did  not  tell  James  P.  Pendill,  de- 
ceased, that  he  would  rent  his  store  for  a  year,  nor  did  he  rent  his  store  for 
a  year. 

nnder  the  testimony  as  above  recited  the  circuit  Judge  charged  the  jury  as 
fcdlows: 

"The  plaintifb  In  this  case  have  brought  suit  to  recover  for  four  months' 
rent,  under  an  alleged  lease  which  they  have  set  out  in  their  declaration, 
claiming  irat  at  the  rate  of  966.67  a  month,  for  the  months  of  April.  Hay, 
Jane,  and  July,  or  from  April  2  until  August  2,  1885-  The  plaintiffs  have 
set  forth  their  . claim  in  a  special  count,  as  we  caU  it,  in  their  declaration; 
BO  recovery  can  be  bad  ander  their  other  counts.  Thespedal  count  sets  forth 
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that  the  contract  was  made  between  this  defendant  and  Mr.  Pendlll,  In  bis 
life-time,  for  the  rent  of  the  store  described  in  the  declaration,  for  one  jear, 
commencing  February  2,  1885.  It  ia  conceded  by  counfiel  for  both  sides  that, 
in  order  to  maintain  their  case,  the  plaintifb  must  prdvefour  things:  (1) 
That  the  contract  was  to  rent  the  property  for  a  year;  (2)  that  the  rent  was 
to  commence  February  2,  1885;  (3)  that  the  amoant  of  rent  was  $800  ayear; 
and  (4)  that  the  rent  was  payable  monthly. 

"There  was  a  lease  of  some  kind  between  these  parties,  that  is  clear,  bft> 
cause  it  appears  undisputed  that  the  defendant  paid  two  months'  rent.  Now, 
the  oontraet  that  the  plaintifib  hare  set  forth  must  be  prored  by  them  as  they 
have  set  it  forth,  and  if  they  have  failed  to  prove  any  one  of  the  four  things  I 
have  just  spoken  of.  then  the  plaintiffs  have  failed  to  make  out  their  case. 

"The  length  of  tlie  contract  must  be  determined  from  the  testimony  prin- 
cipally, if  not  entirely,  of  the  witnesses  James  PendiU  and  Mr.  Machts,  on 
the  part  of  the  plaintiffs.  Mr.  PendiU,  who  made  the  contraot,  is  dead.  The 
contract  was  a  verbal  one;  there  was  no  writing  aboat  it;  therefore,  any 
statements  that  were  made  by  Mr.  Fendill  in  his  lif  e>time,  not  in  the  presence 
o£  2f  euberger,  cannot  be  introduced  in  evidence;  neither  can  Neuberger  testily 
to  -any  conversations  between  him  and  the  deceased,  PemlilL  The  law  shuts 
oat  ail  those  conversations.  You  are  therefore  left  to  detumine  what  the 
contract  was  between  these  parties,  from  the  evidence  or  conversation  they 
had  in  the  preeence  of  other  parties.  It  is  claimed  by  the  plaintiflb  that  the 
witness  James  PendiU  was  In  the  store  when  tbedefendant,  Keuberger,  cams 
In  to  see  his  father  in  r^ard  to  it.  After  talking  awhile  near  the  stove,  th^ 
went  into  the  back  part  of  the  store.  We  know  nothl^  of  what  took  plaoa 
between  PendiU  and  Neubarger  at  that  time.  It  is  claimed  that  when  thc^ 
came  out,  after  that  conversation,  while  the  defbndaat  was  in  or  near  Um 
door,  that  he  said  to  Mr.  PendiU,  *  Very  weU»  I  wiU  take  It  for  a  year.*  And 
that  Mr.  PendiU,  now  deceased,  replied,  •  Very  well.'  .  Now,  gentlemen,  if  you 
should  find,  from  the  evideaoe  in  thia  case,  that  that  oonvezsaUoii  took  phH» 
between  these  two  parties,  that  made  a  contract  between  them ; '  In  Uw,  Uiel^ 
minds  met,  and  made  a  good  and  binding  oontxaot. 

"Now,  88  bearing  upon  that,  you  wiU  take  into  aoooimt  aU  the  other  testi- 
mony in  the  case;  the  testimray  of  the  witaeas  Maeiiti,  as  to  what  be  heard, 
and  as  to  what  Neabe^r  told  him.  Vint,  determine  what  Maohte  said,  or 
what  Neuberger  said  to  Machts;  determine  whether  he  aaSA  to  him,  ■  I  hun 
rented  it  fn  a  year  at  $8U0,  *  (n>,  <  I  have  rented  it  for  9800  a  year,*  <a,  *  I  hava 
rented  it  at  the  rate  of  •800  a  year.'  It  yon  find  from  the  etldewie  that  the 
witnesasiOd,  ■  J  h«ve  ranted  the  store  at  the  rate  of  4800  a  year,'  that  would 
not  be  evidence  that  he  lutd  rented  It  tsxt  the  period  <HC  a  year,  bat  simply  evi- 
dence of  the  rate  at  whloh  he  had  reoted  it.  So  yon  wlU  detenafaie  what  the 
testimony  was,  what  Neuberger  said  to  Maehte.  as  bearing  upon  what  ttie 
arrangement  was  between  the  partlea.  The  detondant  denies  that  he  made 
euch  statements  to  Mr.  FmdUl  in  the  |«esenee  ot  the  wUness  James  Pendlll, 
or  to  Mr,  Machts;  so  you  will  have  to  determine  largely  whether  txe  not  this 
contract  was  tor  a  year  between  tbeee  parttest  from  the  testimony  of  these 
witnesses,  taking-  into  account  aU  the  convezaatlon  there  was  In  regard  to  lti 
and  the  surrounding  droumstances,  it  any,  Uiat  wlU  throw  any  light  opon 
the  controversy.  The  fact  that  the  defendant  paid  two  montto*  rent  is  no 
evidence  of  the  length^  time  this  coptrabt  was  to  ran;  it  is  jost  as  oon^tent 
with  the  idea  that  it  was  a  oontxuot  from  month  to  month,  as  a  contract  for 
a  longer  period;  eo  that  (droamstance  throws  no  Ught  upon  the  question  of 
the  length  of  this  contract  for  rent.  If,  however,  you  find  thi^  there  was  a 
cmbract  for  a  year,  under  the  instrnotions  I  have  given  you,  then,  tn  dete^' 
mining  when  the  contraot  commenced,  you  would  have  a  rlglit  to  take  Inti^ 
account  the  time  at  which  the  defenduit  went  into  the  store,  and  the  time 
for  wliioh  he  paid  rent;  (hat  Tould  be  competent  evidenee  for  yon  to  examine 
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and  consider  in  detonnlning  the  period  at  whlcb  the  rent  cmnmeiiGed.  It  is 
not  rJsimed  that  there  was  an  express  contract  made  between  these  parties,  at 
the  time  Mr.  Nenbei^r  took  possession  of  ttie  store,  which  is  conceded,  I  be- 
lieve, to  be  the  second  of  February.  It  is  claimed  that  the  contract  was  made 
towuds  the  latter  part  oi  February,  at  the  time  these  ronversations  were  bad 
with  the  diifendant.  Kow,  it  ia  for  70a  to  determine,  if  you  find  there  was  a 
conversation  betweoi  tbem  at  that  time,  and  a  contract  made, — it  is  for  you 
to  determine,  from  the  evidence,  whether  or  not  that  contract  referred  back 
to  the  time  at  which  the  defendant  went  into  the  possession  of  tiie  storoi  and 
for  which  it  appears  on  or  about  that  time  he  paid  the  rent. 

"Now  as  to  the  payment.  If  you  And  from  the  evidence  that  the  defendant 
paid  the  rent  monthly  for  two  months,  you  would  have  the  right  to  infer  from 
that,  that  that  was  the  period  for  which  tbe  paymenta  were  made.  It  is  to  be 
presumed  that  the  defendant  made  payments  in  accordanoe  with  the  terms  of 
the  contract,  and  if,  therefore,  he  paid  tbe  rent  for  two  months  montbly,  it  is 
a  fair  deduction  to  be  made  that  that  was  the  agreement,  and  the  time  at 
which  it  was  to  be  made.  So,  as  to  the  amount,  u  you  find,  as  I  have  said, 
that  this  contract  was  made  between  the  parties  for  a  year,  then  you  would 
have  a  riffht  to  determine  the  amount  that  was  paid  each  month,  which  would 
make  it  9800  a  year.  There  is  no  other  evidence,  except  the  testimony  of  Mr. 
Uachts,  as  to  what  the  rent  was,  aside  from  that. 

"The  plaintiffs,  gentlemen, must  predominate.  This  Is  a  civil  case,  and  the 
plaintiffs,  in  order  to  entitle  them  to  recover,  must  have  a  preponderance  of 
evidence  in  their  favor,  it  mt^es  no  difference  how  alight;  if.  when  you  have 
weighed  all  the  testhaony,  yau  find  it  equally  balanced,  that  you  should  give 
as  much  credit  to  the  testimony  of  the  defendant  as  of  the  plaintiffs,  they  can- 
not recover;  but  if  yon  find  there  Is  a  preponderance  in  favor  of  the  plalntifts, 
however  slight,  that  gives  them  the  right  to  recover;  otberwise  not." 

Defendant's  counsel  then  made  the  following  statement  and  request:  "I 
understood  the  court  to  charge  the  jury  that  the  fact  of  the  payment  of  rent 
from  the  second  day  of  February  would  be  of  itself  some  evidence  tending  to 
show  when  the  term  was  to  commence  under  the  eoatraet  which  was  made 
tbe  last  of  F^mary.  I  aak  the  court  to  charge  the  jury  that  the  payment  of 
rent  for  the  month  of  February,wliich  was  paid  on  the  twenty-eigbth  of  Feb- 
ruary, is  not  of  itself  any  evidence  as  to  the  time  when  the  contract,  alleged 
to  have  been  entered  into  on  or  about  the  twenty-eighth  of  February,  was  to 
commence."  The  Court.  "I  refuse  that  request,  Mr.  Hanscom.  and  leave  it 
nnder  the  instmctions  I  have  given  tbem."  To  which  last  refusal  to  charge 
the  jury  defendant's  counsel  did  then  and  there  except. 

The  court,  further,  upon  his  own  motion,  then  and  there  charged  the  jury 
as  follows:  "Underatand  me,  gentlemen,  I  have  said  to  yon  ttiat  in  determin- 
ing when  this  lease  was  to  commence,  you  have  a  right  to  take  into  account 
and  considOTtfae  timewhen  tbe  defendant  went  into  possession,  the  time  from 
which  he  paid  the  rent,  and  all  other  circumstances  there  are,  which  throw  any 
l^ht  upon  tlie  question  of  when  the  lease  was  to  commence. " 

We  have  inserted  the  charge  of  the  court  in  full,  becanse  nine  of  the  twelve 
assignments  of  error  are  directed  agahist  the  charge  of  the  court.  We  have 
duly  considered  these  assignments  of  error,  and  are  unable  to  agree  with 
counsel  for  defendant  that  it  contains  any  error,  or  that  it  does  not  plainly, 
properly,  and  correctly  state  tbe  law  of  the  case  to  the  jury.  It  does  not  seem 
to  us  to  beopen  to  ttte  criticism  made  by  defendant's  counsel,  and  urged  upon 
us  in  the  argument  with  great  earnestness  and  plausibility.  It  covered  all 
that  was  necessary  to  be  said  in  order  to  present  tlie  law  to  the  jury,  and  ttiere 
was  no  error  In  reusing  to  give  the  instructions  asked  to  be  given  by  defend- 
ant's counsel,  and  which  were  refused  by  the  court.  The  issues  presented  by 
tbe  pleadings  were  exclusively  questions  of  flujt.  The  testimony  was  oonOlct- 
ing;  but,  if  the  joxy  btiiered  the  tesl&mo^y  introduced  by  tbe  plaintiffs,  there 
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wa0  sufficient  of  it,  together  vith  pTopOT  and  l^itimate  Inferences  to  be 
drawn  from  the  facts  which  the  testimony  eatablisfaedt  to  authorize  the  jarj 
to  find  the  issue  submitted  to  them  in  favor  at  the  pUinUflb. 
The  Judgment  of  the  drouit  court  Is  afl^med. 

Shbewood  and  Mobb^  JJ.,  ooncmted.  OudbblLp  0.  J.,  did  not  sit. 


KVOSHT  V.  Tkaobow, 

(A^irMM  C0mt     iSOAgaak.  NoTembar  10,  UffT.) 

L  AwPMMW— OoKMOM  Cougn  -OBtiL  Dioumuuni— Bill  or  FAanODUM— Lun  Sou 
AHD  OomrsTBD. 

Pl&lnttffsold  defendAnt  oertatn  land,  and  defendant  agreed  oralljto  oonTiya 
house  and  lot  In  payment,  but  after  obtaining  adeed  to  the  land,  reAued  to  oonvejr. 
Plaintiff  saed  him  for  the  balaooe  of  the  purchase  nioncgr  before  a  jnetioa  of  the  peac^ 
declaring  orallr  upon  "all  the  oommon  oonnto  "  In  owiiniifti;  and  filed  a  UU  of  par- 
ticulajB,  setting  out  as  an  Item  the  b^anoe  of  the  purchase  prieeof  land  sold  to  de- 
fendant Hddt  that  the  UU  of  parttoulars  was  explanatory,  and  an  exempliAoatlon 
of  the  declaration,  and  uoUfled  defendant  that  the  claim  was  for  the  anpaid  balance 
of  the  land  sold,  and  that  plaintiffclainied  the  reooreiy  of  it  on  the  deolaratioo  nn- 
der"all  the  common  counts."  Ako  htld,  that  the  "tfuleMbUui  oount"  Included  a 
count  for  real  property  sold,  and  was  used  by  plaintiff  to  reoovw  the  value  of  the 
estate  sold. 

2.  Sahr — O&AX  AawEBmn  TO  Oorrar — Ixplikd  OoRmaof — InniCAxoi  Ooubt  warn 

liAiri)  Sold.  , 

FlalntifT  deeded  certidn  land  to  defendant,  who  agreed  orally  to  oonvey  to  him  a 
boose  and  lot  in  part  payroMit,  but  afterwards  rsftned  to  do  so,  and  sola  to  athlrd 
party.  Plaintiff  sued  falm  b^bre  a  justioa^  dedarlns  orally  on  all  the  oommoo 
counts.  Htld  that,  as  defendant  could  not  be  oompelled  to  convey  the  house  and 
lot  on  an  oral  contract,  his  refosal  to  convey  rescinded  the  contract,  and  raised  an 
implied  promise  on  his  part  to  pay  for  the  land  be  had  recefved  from  plaintiff  on 
the  oontract,  and  th;  value  of  it  canbe  reooTerad  undortheMtMoliu  count  for  nai 
property  sold. 

8.  Buis— -AKOtniT  «r  Baoorar.   

Plaintiff  deeded  to  dafendant  a  piece  of  land  upon  which  was  a  |TOI>  mortgage 
whldi  deftadant  was  to  assume,  audatCO  mortgage,  which  plaiuUffwas  to  ipair. 
Plaintiff  sued  for  balance  due  bim.  ffdd,  that  he  was  enUtled  to  reoovar  the  mt- 
ference  between  the  price  oftbe  land  and  the  $700  mortgage^  principal  andlntam^ 
less  whatever  defendant  bad  paid  on  the  $60  niortgi^e. 

Error  to  circuit  court,  Meoosta  county;  0.  C.  Fuixbb,  Judge. 
Action  in  assumpsit  for  the  price  of  real  estate. 

Palmer  ifi  FtUmart  for  defendant  and  appellant.  Jennings  i£  Mama,  for 
appellee. 

MoBCTi  J.  B  appears  from  tbe  evidence  on  behalf  of  the  plaintiff  in  this 
case  that,  on  the  elghteraUi  day  of  December,  1884,  James  Kugent  and  wife 
deeded  to  the  defendant  40  acres  of  land  In  the  township  of  Barton  in  N awayso 
county.  The  expressed  uid  actual  consider^ion  for  this  deed  was  $1,000.  It 
was  to  be  paid  for  as  follows :  Defendant  was  to  pn^  a  mortgage  upon  tbe  prem- 
ises ot  $700.  and  to  convey  to  plaintiff  an  aore  of  Ifud,  upon  which  there  was 
a  house,  in  Cadillac.  There  was  another  mortgage  of  $50  upon  the  land 
deeded  to  defendant  by  Nugent,  and  also  $40  back  upon  the  Cadillac  property, 
both  of  which  sums  plaintiff  was  to  pay  and  satisfy.  At  the  time  of  the  trade 
the  house  at  GadiUao  was  rented.  The  rent  was  to  be  applied  on  the  $40. 
Teacbout  not  only  refused  to  deed  the  Cadillac  property  to  Nugent  but  sold 
it  to  a  third  party.  Thereupon  plaintiff  commenced  suit  to  recover  the  bal- 
ance of  the  purdiase  price  of  the  40  acres  from  defendant  before  a  jusUce  of 
the  peace  In  tlie  city  of  Big  Rapids.  He  declared  orally  upon  "all  ttf  the  com- 
mon counts"  in  tusumpsUt  and  filed  a  bill  of  particulus  as  follows: 
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1884.  Dec.  1.  Balance  of  the  parcluise  price  of  B.  B.  4  of  S.  £.  | 
ci  section  25,  town  16  nortt^  cft  range  11  wee^  sold  ay  plaintiff 

to  defendant,  9250  00 

1885.  Feb.  1.  To  money  bad  and  leeelTed,  -        -        -  10  00 

1886.  Ifardi  1.  To  money  bad  and  zeoelT«d,    -        •       -      10  00 


•270  00 

Defoidant  filed  items  of  set-off  as  ftdlows: 

Bee.  1884.  To  interest  on  mortgage,     -        -         -        -    $24  00 
To  money  loaned,        -        -        -        -  2  00 


The  two  items  of  $10  each  in  plaintiff's  bill  were  tor  moneys  paid  by  him 
io  Teacbout  towards  the  ^40  on  the  lot  at  Gadillaa  Plaintiff  also  paid  $15.50 
•tm  the  $50  mortgage. 

The  plaintiff  bad  jadgmoit  In  the  Juetioe's  court  for  9261.50.  Defendant 
Appealed  to  the  Mecosta  county  circuit  court.  Upon  the  trial  in  that  court, 
before  a  jury,  the  plaintiff  recovered  a  judgment  for  $224.95.  The  teatimony 
in  favor  of  the  plaintiff  was  all  taken  under  objection,  and  the  contention  of 
the  defendant  in  that  court  and  this  is  that  the  i^ntiff  under  his  own  show- 
tag  could  not  recover  upon  the  common  counts.  It  is  insisted  that  he  should 
have  declared  specially  upon  the  contract  for  the  exchange  of  the  lands,  and 
alleged  the  breach  of  such  contract,  and  the  damages  arising  from  such 
breach.  The  counsel  for  plaintiff  claim  that  under  the  common  counts  they 
■are  entitled  to  recover,  because  the  contract  was  expressly  rescinded  by  the 
defendant  when  he  deeded  the  Cadillac  property  to  another.  The  plain- 
tiff was  then  at  liberty  to  acqbiesoe  in  this  rescission,  and  sue  the  defendant 
for  the  value  of  the  land  conveyed  to  him  by  plaintiff.  They  also  claim  that 
"all  the  common  eountB"in<dndeaooanttor  ^landssold  and  conveyed."  See 
1  Chit.  Jn,  340,  348,  344. 

It  has  not  generally  been  understood  in  this  state  that  the  common  counta 
■as  used  in  our  practice  and  pleading  include  a  count  for  real  property  sold  and 
conveyed.  All  the  blanks  in  use,  and  the  precedents  given  in  the  works  on 
practice  in  this  state,  do  not  contain  any  such  count  as  one  of  the  "common 
'Counts."  CTpon  an  oral  declaration  in  justice's  court  upon  all  the  "common 
counts,"  the  defendant  would  not  naturally  be  apprised  that  the  recovery  was 
intended  upon  snch  a  oount.  In  this  case,  however,  the  bill  of  particulars 
notified  defendant  fully  of  the  nature  of  the  plaintiff's  daim.  Pleadings  in 
justice's  court  have  always  been  liberally  construed,  andsulntance  rather  than 
form  has  been  regarded  in  passing  upon  them.  The  chief  object  of  a  decla- 
ration is  to  plainly  apprise  the  c^poelte  party  of  the  cause  of  action  and  claim 
of  the  plaintiff.  When  this  is  clearly  done,  and  a  cause  of  acti<m  is  stated, 
the  pleading  is  snffltdeot.  The  bill  of  particulars  is  explanatory  of  the  dec- 
laration, and  an  amplification  of  it.  In  this  case  the  bill  of  particulars  noti- 
fied defendant  that  ttie  jdainttff  claimed  the  unpaid  balance  upon  the  land  b<M 
■and  conveyed  to  the  defendant,  and  also  informed  him  that  the  recovery  of  it 
was  claimed  under  the  dedwation  upon  "all  of  the  common  oounta"  in  of- 

11,  tiwrefore,  tiie  oonnt  for  lands  stdd  and  conveyed  can  be  regarded  as  one 
d  the  common  eoants,  tbe  plaintiff  could  maintain  his  action  under  his  plead- 
ings, provided  bla  claim  was  one  that  did  not  require  a  special  count.  Ac- 
cording to  Chitty  the  common  counts  were  of  four  descriptions — Fint,  the  in- 
debitatug  count;  $eoondlyt  the  QuawEvm  msrutt;  thirtUy,  tbe  quanium^vale- 
bat;  and,  ^mrthljf,  the  account  stated.  The  indebitatus  count  includes  a 
oonnt  for  nal  property  sold,  and  audi  oonnt  was  used  to  recover  tbe  price  or 
valne  of  an  estate  sold  by  tbe  plaintiff  to  the  defendant  See  1  Chit.  PI.  ( 16th 
Amer.  Ed.)  861,  S52,  854;  BUtedl  v.  JAeAoeZ.  8  Watts  &  S.  329.  And  it  baa 
been  bMd  m  many  oases  that  where  the  agreement  to  pay  tbe  price  of  the  land 
•was  to  pay  the  same  in  mon^,  such  price  could  be  recovered  under  a  general 
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count  for  lands  sold  am)  convej^.   N^on  t.  Swan.  13  J6hns.  488;  £o«wn 
V.  ^e^!,  20  Johns.  338;  Whitb«ck  v.  Whmeek,  9  Cow.  266;  Qoodwin  v. 
bsrt,  d  Masff.  510;  Felch  y .  Taylor,  13  Piok.  133;  Pik«  v.  £mton»  7  Ooftb.  133;. 
Bosford  V.  Pwn-tfon,  »- Allen,  «87;  Sldar  v.  ffoad,  3S  HI.  fi33. 

We  Hre  of  the  opinion  that  the  plidntiff  oould  proceed  ander  bia  declaration 
and  bill  of  particulars  in  this  case,  the  same  as  if  he  had  apeciflcallj  named  a 
£Ount  for  lands  sold  and  conveyed  as  one  of  the  common  counts*  or  as  if  h» 
Tiad  counted  generally  for  lands  sold  and  conveyed. 

But  it  is  Insisted- that  the  contract  in  this  case  was  not  to  pay  any.  money 
for  the  land,  but  to  exchange  other  property,  to-wit,  the  house  and  lot  at  Cad- 
illac, for  thd  same,  and  that  in  such  oase  the  contract  and  the  bveach  of  the 
same  must  be  specially  av«rred.  The  genaral  rule  is  as  claimed  by  deiSend- 
ant's  counsel.  When  property,  some  specific  thing  or  things,  is  to  be  deli venxl 
in  payment  of  the  lands,  the  f^reement  to  so  deliver,  and  the  breach  of  the 
same,  must  be  speciaUy  alleged.  When  a  special  contract  has  been  wholly 
performed  by  one  of  the  parties  to  it,  and  the  other  party  can  only  perform  bis 
part  by  the  payment  of  money,  the  moneythus  due  can  be  recovered  upon  the 
common  counts  in  aagumptit.  Bnt  when  the  contract  on  tbe  psrt  of  the  de- 
fendant is  not  to  pay  nkoney^  but  to  deliver  to  the  plaintiff  specified  articles  of 
property,  the  right  of  the  plaintiff  to  recover  the  money  arises,  not  from  tbe 
performance  of  the  contract  on  his  part,  but  from  the  failure  of  the  defendant 
to  deliver  the  property;  consequently  such  failture  must  be  specially  pleaded. 
Phippm  V.  Morehotue,  BO  Mich,  at  page  540, 15  N.  W.  Bep.  896;  £ing  t. 
Kerr,  4  Chand.  (Wis.)  159;  Bradley  v.  Levy,  5  Wis.  400. 

It  Is  claimed  by  defendant's  counsel  that  in  this  case  the  plaintiff  was  not 
entitled  to  recover  by  simply  showing  that  he  bad  performed  his  part  of  tbe 
contract.  The  obligation  of  the  defendant  to  pay  money  for  the  land  did  not 
spring  out  of  the  performance  of  the  plaintiff,  but  because  the  defendant  re- 
fused to  deliver  the  deed  of  tbe  Cadillac  propedy.  Therefore  i^e  plaintiff 
should  have  declared  specially,  and  cannot  recover  on  the  money  oounts.  But 
it  must  be  remembered  that  this  promise,  on  the  part  of  the  defendant,  to 
convey  the  Cadillac  property  in  part  payment  of  the  lands  received  by  him^ 
was  an  oral  one,  and  therefore  within  the  statute  of  frauds,  ud  one  tiiat  he 
could  not  be  obliged  to  perform. 

What,  then,  are  the  rights,  and  what  is  the  remedy,  of  the  plaintiff?  He 
has  'conveyed  the  40  acres  to  the  defendant,  and  the  defendant  has  received  it, 
and  accepted  the  benefit  of  it.  Does  ha  not,  in  equity  and  good  conscience, 
owe  the  plaintiff  the  balance  of  the  price  or  value  of  tbe  land  in  money?  Is 
there  not  an  implied  promise  on  the  part  of  tbe  defenduit  to  pay  the  plaintiff 
the  price  or  value  of  the  land  convf^ed?  We  think  there  is.  Although  he 
was  not  obliged  to  convey  tbe  Cadillac  property,  beoaose  liis  promise  to  do  so 
was  void  under  the  statute  of  frauds,  y^  his  refusal  to  oonv^  bad  the  effect 
to  rescind  the  contract,  and  raised  an  impliedpromise  to  pay  for  what  he  had 
received  npon  it.  €fray  v.  Sillf  Ryan  ft  M.  420 ;  Bedford  v.  Pearaont  9  Allen, 
887.392. 

Tbe  case  was  properly  submitted  to  the  jury  upon  tbe  theory  that,  if  the 
plaintiff's  versim  of  the  transaction  was  right,  he  was  entitled  to  recover  the 
diflmnce  between  the  price  of  tbe  land  and  tbe  iunount  of  the  9700  mort- 
gage, principal  and  interest,  leas  what  plalntifl  had  not  pdd  aptm  the  fSO- 
mortgage,  which  defendant  had  paid  in  tolL 

The  judgment  is  afllnned,  with  eosta. 

Craupuv,  J.,  ooncQzred;  Shkbwood,  J.,  In  the  reaolt.  Oaxpbku^  0. 
J.,  did  not  alt. 
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FOIXANSBEE  0.  BOABD  OF  SUP^  OF  ST.  GLAIB  CO. 

iS»I>reme  Cmtrt  of  Michigan.   November  10,  1887.) 

1.  CoDNTin — Liabilities  fob  Exfkbsb  or  Secubinq  Fdqitivb. 

Uow.  Bt.  Midi.  1 9620,  authorizes  the  governor  to  appoint  ajcents  to  demand  from 
theautliuriticiiorotherstates  fufcitivee  ironi  Michigan,  and  provides  for  the  payment 
of  thtfir  accooiits  by  the  Btate  treoaurCT,  but  there  is  no  provision  for  the  payment 
of  auch  accounis  by  a  county.  Wlierean  agent  to  serve  a  requisition  vas  appointed 
by  tlie  goviTnor  upon  the  express  coiiditiuu  that  tliu  state  should  not  he  liable  for  hia 
expenses,  held,  that  this  stipulation  could  not  cast  upon  the  county  in  which  a  fu- 
gitive BO  brotight  back  was  tried,  any  liability  for  the  expenses  incurred  by  tha 
agent. 

X.  BHERirr— Fkkb— SiBTicEs  yor  m  Capaoitt  or  SHBRirr. 

How.  8t.  Mich.  2  9055,  giving  to  the  sheriff  for  services  not  otherwise  provided 
for  snch  sums  aa  the  board  of  supervisors  may  allow,  does  not  apply  to  serricai 
performed  by  the  sherilT.  but  not  in  the  capacity  of  sherill. 

AppUcBtion  for  mandamut* 

Avery  Bros.,  for  relator.  B.  C.  Farrand^  (S.  B,  Btevenson,  of  couDsel,) 
for  reapondents. 

SuEBWooDi  J.  This  proceeding  is  an  application  to  this  court  for  a  man~ 
4amv4  to  the  board  of  supervisors  of  St.  Clair  county  to  audit  and  allow  an 
accoant  of  the  relator,  amounting  to  the  sum  of  S693.80,  as  compensation 
for  services  and  disbursements  in  making  service  of  a  requisition  in  the  state 
of  Texas,  and  bringing  two  fugitives  from  that  state  tu  Port  Huron,  in  St. 
Clair  county,  and  of  which  county  the  relator  was  sheriff  at  the  time.  The 
record  consists  of  the  petition  of  relator,  and  the  return  made  to  the  order  of 
this  court  to  show  cause.  From  these  it  appears  that  the  fugitives  were 
chained  with  the  crime  of  fbrgery,  in  the  county  of  St.  Clair,  that  tbe«prusc- 
cutiun  of  the  alleged  criminals,  and  the  procuring  of  the  requisition  from  the 
governor  to  obtain  their  return,  and  the  disposition  made  of  the  case  after 
the  fugitives  were  brought  biick,  was  at  the  instance  of  private  parties  re- 
siding out  of  the  state,  and  who  were  creditors  of  the  fugitives,  and  witliout 
the  knowledge  or  consent  of  the  prosecuting  Attorney  of  the  county,  or  of 
the  respondent.  When  the  relator  was  appointed  agent  of  the  state,  to  serve 
the  requisition,  and  receive  from  the  authorities  of  the  state  of  Texas  the  fu- 
gitives, by  the  governor,  he  was  appointed  only  as  an  individual,  and  not  as 
sherifF,  and  the  governor  took  care  to  expressly  state  in  the  appointment  of 
the  agent  that  "the  state  to  be  held  liable  for  no  expenses  incurred  in  the 
pureuit  and  arrest  of  said  fugitives."  It  further  appears  by  the  return,  after 
the  fugitives  were  brought  back,  some  settlement  was  effected,  and  the  pris- 
oners were  discharged.  Aiso  that  the  relator,  as  respondents  are  informed 
and  believe,  receivul  $300  for  the  services  for  which  he  seeks  payment  from 
those  who  instituted  the  proceedings,  under  an  agreement  to  return  the  same 
wlien  his  bill  was  audited  and  paid  by  the  respondents.  It  also  further  ap- 
pears that  the  relator  has  twice  presented  his  said  account  for  allowance  to 
the  respondents,  and  each  time  allowance  has  l>een  refused. 

If  the  county  is  under  any  obligation  to  pay  the  account  of  the  relator  in 
this  or  in  any  other  case,  the  liability  must  arise  from  statutory  provision  re- 
quiring such  payment  to  be  made;  and  whether  claimed  by  the  relator  in  a  pri- 
vate or  official  capacity,  the  right  must  be  based  upon  statute,  and  the  amount 
restricted  to  the  allowances  therein  stated.  Burk  v.  Webb,  32  Mich.  182; 
CluTk  V.  Board  Sup'rs,  38  Mich.  658;  Feck  v.  Bank,  51  Mich.  353;  16  N.  W. 
Kep.  681;  Vincent  v.  Mecosta  Supers,  52  Mich.  840.  17  N.  W.  Kep.  938. 

The  statutory  provisions  relating  to  requisitions  for  fugitives  from  justice, 
and  the  expenses  incurred,  are  found  in  sections  5278,  5279,  Kev.  tit.  U. 
S.,  and  9620,  How.  Comp.  St.  Mich.  The  former  provide  that  the  costs  and 
ezprases  incurred  in  the  apprehending,  securing^  and  transmittlng^ugitivea 
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to  the  state  or  territory  making  demand  for  them  shall  be  paid  by  such  state 
or  territory.  The  latter  authorizes,  in  cases  like  the  present,  the  appoint* 
ment  by  the  governor  ot  agents  to  demand  of  the  authorities  of  other  states 
fugitives  from  Michigan,  and  provides  that  the  accounts  of  the  agents  shall, 
unless  otherwise  directed  by  the  governor,  be  audited  by  the  auditor  general, 
and  paid  out  of  the  state  treiisury.  As  we  have  said,  in  this  instance  the 
governor  appointed  the  relator  the  agent  of  the  state  upon  the  express  con- 
dition that  the  state  was  not  to  be  liable  for  the  expenses.  Tliis  stipulation 
of  the  governor,  however,  could  not  cast  any  liability  upon  the  respondents, 
unless  such  liability  otherwise  existed.  The  foregoing  comprise  all  the  stat- 
utory provisions  upon  the  subject  of  requisitions  relating  to  compensation 
and  the  payment  of  the  expenses  incurred  in  serving  them.  The  relator  caa 
certainly  Qnd  nothing  in  them  upon  which  to  base  a  claim  against  tlie  county 
of  St.  Clair. 

Section  9055,  IIow.  St.,  giving  to  the  sheriff  for  services  not  otherwise 
provided  for  such  sums  as  the  board  of  supervisors  might  allow,  does  not  ap- 
ply to  this  case,  for  the  reason  the  relator  was  not  acting  in  the  capacity  of 
sheriff  in  performing  the  services  and  incurring  the  expenses  for  which  he 
claims.  Neither  were  the  services  rendered,  or  expenses  incurred,  at  the  re- 
quest of  St.  Glair  county,  or  of  its  legal  adviser. 

The  writ  must  be  denied,  with  costs  to  respondents. 

Mo^B  and  CuABCFUN,  JJ.,  concurred.   Cahpbbx.l»  C.  J.,  did  not  sit. 


French  v.  Fitoh. 

^  (iShfprfiM  Cmtrt  ^  JficAvan.   November  10^  1887.) 

L  FxADix,  Statdtx  or— RBPanBHTAiioXB  CovoUNura  Chakaoteb,  Ability,  Bic.— Salk 
OF  Stock. 

How.  St.  Mich.  I  6188,  provides  that  "  no  action  shall  be  brought  to  chaw  any 
person,  upon  or  by  reason  of  an;  favorable  representation  or  assurance,  made  oou- 
cemlng  the  cfairacter,  conduct,  ability,  tradei,  or  dealings  of  any  other  pemon,  un- 
less such  representation  or  assurance  be  made  in  writing,"  etc  FlalnSff  brought 
an  action  to  recover  damages  for  fraud  and  deceit  practiced  by  defoidant  In  mak- 
ing sale  to  him  of  46  shares  of  the  capital  stock  and  a  mortgage  bond  of  a  oorsrara- 
tioii.  i/sfd,  that  the  statute  did  not  apply  to  such  a  case. 
S.  Feaud— Salb  of  Stock— Evidkmcb—Rkmotenebb. 

In  an  action  for  fraud  in  eelling  stock  and  a  bond  of  a  oorporatlon,  plaintiff  and 
his  witnessea  were  perniilled  to  testify  In  r^ard  to  the  value  of  the  real  cbtate,  and 
what  it  sold  for,  upon  the  foreclosure  of  a  mortgage  three  yean  aAer  plaintiff  pur- 
chased his  stock.  B^d,  that  the  testimony  was  too  remote,  and  should  have  beea 
excluded. 

8.  Bamb— Ebrokbous  Admibsioit  or  Bvidbkok  mot  Cubed  bt  ImrBVonoir. 

In  an  aoUon  for  ftand  in  aellimc  stock  of  a  corporation,  the  eonrt  admitted  irrele- 
vant and  f  mniaterlal  avldenoe  of  the  value  of  toe  real  estate  three  years  after  the 

sale  of  the  stock,  and  then  chained  the  jury  that  "the  price  which  the  property 
broaftht  at  public  sale  in  the  spring  of  1886.  when  the  company  bad  suspended,  is  ' 
not  the  true  criterion  as  to  the  value  at  tliat  time,  [meaning  the  time  when  the  | 
plaintiff  purchased  bis  stock.]  The  fact  may  be  conaidared  in  oonnectlon  with  the  i 
evidence,  but  allowance  should  be  made  for  the  changed  oondiUon."  JEMd,  tliat  ! 
the  charge  was  objectionable,  and  did  not  cure  the  error  iu  admitting  the  erldence.  I 
4.  Samk— What  Ahoohts  to  Fraud.  | 
Plaintiff  claimed  to  recover  damages  for  the  sale  to  him  by  fraud  and  deceit  of  I 
stock  in  a  corporation,  and  also  a  $1,000  bond  of  tlie  corporation,  which  was  mc-  ' 
cured  by  a  real-estate  mortgage.   The  repreeentations  alleKcd  to  be  felae  were  thnt  \ 
"the  business  of  the  company  was  a  good,  safe,  reliable  bosiness;  that  said  busi- 
ness paid  big  the  then  previous  year,  and  that  there  was  no  reason  why  said  busi- 
ness would  not  pay  better  the  then  next  year ;  that  the  said  business  paid  a  divi- 
dend of  sixteen  per  cent,  the  then  previous  year,  and  tliat  It  would  pay  nettor  tlian 
that  the  then  next  year ;  that  everything  was  cut  down  low  to  get  the  said  dividend 
of  sixteen  per  cent,  for  the  then  previous  y  w ;  that  the  only  reasons  why  he  wanted 
to  sell  said  stock  and  bond  was  that  ha  was  getUng  old,  his  health  was  UUn^  and 
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that  he  Wanted  to  go  west,  to  Dakota,  where  his  boh  waa ;  that  the  saf^  stock  was 
good,  and  was  worth  one  hundred  cents  on  bhe  dollar,  and  was  worth  twenty-tive 
dollars  per  share;  and  that  the  said  bond  was  just  as  good  as  gol(l,  and  was  juut  as 
good  as  wheat  in  the  bin,  and  was  worth  onetliousand  dollars.  Thecoort  charged 
the  jary,  substantUlly,  that  there  could  be  no  recovery  for  the  bond.  Held  correct. 

Error  to  clrcait  court,  Kent  county;  Robebt  M.  MoHTGOUBRTt  Judge. 
Henry  B.  FalktM^  for  defendant  and  appellant   Simep  Hoyt,  for  appellee. 

Sherwood,  J.  This  suit  is  an  action  on  the  case,  to  recover  damages  for 
fraud  and  deceit  practiced  by  the  defendant  in  making  sale  to  the  plaintiff  of 
46  shares  of  the  capital  stock  of  a  corporation  known  as  the  "Sparta  Fumi- 
tnre  Company,"  and  also  a  81,000  mortgage  bond  made  by  the  same  company. 
The  shares  of  stock  were  for  S25  eaub.  The  sale  was  made  in  the  fall  of  1883, 
and  the  stock  was  transferred  to  the  plaintiff  by  the  issue  of  a  new  certiQcate 
dated  November  6i  1883,  and  the  bond  whs  indorsed  over  to  the  plaintiflE  at 
the  same  time.  The  stock  was  sold  at  its  par  value,  which  was  61.150,  and 
the  bond  at  its  face  value,  and  was  paid  for  by  the  plaintiff,  by  conveying  to 
the  defendant  a  house  and  lot  in  the  village  of  Ri>ckford  at  8800.  and  200 
acres  of  land  in  Wexford  county  at  81,400,  and  the  balance  thedefendant  [yaiA 
in  money.  The  representations  alleged  to  have  been  made  by  the  defendant, 
and  upon  whlcb  the  plaintiff  relied  when  he  purchased  the  stock  and  bond, 
were,  in  substance,  as  follows:  ."That  the  business  of  said  company  was  a 
good,  safe,  and  reliable  business;  that  said  business  paid  big  the  then  pre- 
vioue  year,  and  that  there  was  no  reason  why  said  baslness  would  not  pay 
better  the  then  next  year;  that  the  said  business  paid  a  dividend  of  sixteen 
per  cent,  the  then  previous  year,  and  that  it  would  pay  better  than  that  the 
then  next  year;  that  everything  was  put  down  low  to  get  the  said  dividend 
ot  sixtem  per  rant,  for  the  thcoi  pi-evious  year;  that  the  only  reasons  why  he 
wanted  to  sell  said  stock  and  bond  waa  that  he  was  getting  old,  his  health 
was  failing,  and  that  he  wanted  to  go  west,  to  Dakota,  where  his  son  was ; 
that  the  said  stock  was  good,  and  was  worth  one  hundred  oents  on  the  dollar, 
and  was  worth  twenty-five  dollars  per  share;  and  that  the  said  bond  was  just 
as  good  as  gold,  and  was  just  as  good  as  wheat  in  tlie  bin,  and  was  worth  one 
thousand  dcdlars."  The  falsity  of  these  representations  is  averred  by  the 
plaintiff,  and  tliat  the  said  stock  was  worthless,  and  the  bond  was  not  worth 
to  exceed  •500,  and  that  the  consideration  puid  by  the  plaintiff  for  them  was 
obtained  through  said  false  representations  by  fraud  and  deceit.  The  defend- 
ant pleaded  the  general  issue,  with  notice  that  he  would  show,  on  the  trial, 
that  the  plaintiff  misrepresented  to  liim  the  value  of  the  house  and  Jot,  and 
the  quality  and  value  of  the  other  lands  conveyed  to  him  by  the  plaintiff,  ai^ 
tliat  he  would  recoup  his  damages  by  reason  thereof  to  the  amount  of  $1,000. 
Tlie  cause  was  tried  by  jury  before  Judge  Montgohebt  in  the  Kent  circuit, 
and  the  plaintiff  recovered  a  verdict  for  81,150,  upon  which  judgment  was 
entered,  and  for  costs.   Defmdant  brings  error. 

The  defendant's  flrst,  fourteenth,  and  seventeenth  assignments  of  error  re- 
late to  the  claim  of  the  defendant  that  no  recovery  can  be  hod,  because  the  al- 
ibied representations  were  not  in  writing,  as  required  by  statute,  before  a 
defendant  can  be  charged.  The  statute  referred  to  reads  as  follows:  "No  ac- 
tion shall  be  brought  to  charge  any  person,  upon  or  by  reason  of  any  favorable 
T^reeentation  or  assurance,  made  concerning  the  character,  conduct,  ability, 
trade.  ordeHlings  of  any  other  person,  unless  such  representation  or  assurance 
be  made  in  writing,  and  signed  by  the  {>arty  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  lawfully  authorized."  How.  St.  §  6188.  The  stat- 
ute was  never  Intended  to  apply  to  a  case  like  the  present.  The  representa- 
tions made  were  as  to  the  value,  then  and  prospective,  of  the  property  of  the 
defendant,  and  which  he  was  selling  to  the  plaintiff.  The  fact  that  the  rep- 
resentations made  applied  as  well  to  the  company's  property  as  to  the  defend- 
ant's* cannot  affect  the  defendant's  caae.  Suntiugton  v.  Wellinffton,  12 
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Mich.  10;  Lenhetm  v.  Fap,  27  Hich.  70;  Smh  t.  Sprague,  61  Mich.  41,  16 
N.  W.  Kep.  222;  Tnplor  v.  Boper,  53  Mich.  96. 18  N.  W.  Eep.  670;  Kryffer 
T.  Andretos,  ante,  245. 

We  have  examined  all  the  testimony  objected  to  by  couns^  for  defendant, 
and  the  rulings  of  the  court  relating  to  the  same,  and  exceptions  taken,  and 
now  especitilly  notice  the  following: 

The  plaintiff  and  one  or  two  of  his  witnesses  were  permitted  to  testify  in 
regard  to  the  value  of  the  real  estate,  and  what  it  sold  for  upon  the  fore- 
closure  of  a  mortgage  three  yeare  after  the  plaintiff  purchased  his  stock  and 
bond,  for  the  purpose  of  showing  Its  value  at  that  time.  This  was  objected 
to  by  defendant's  counsel  on  the  grounds  that  It  only  proved  the  amount  the 
property  brought  at  auction,  two  or  three  years  after  claimed  representatlcms 
were  made,  and  a  year  after  the  factory  had  closed,  and  the  property  bad 
greatly  depreciated;  that  the  testimony  was  too  remote;  that  it  is  irrelevant 
and  immaterial ;  that,  under  t)ie  circumstances,  an  eetimate  of  its  value  at  the 
time  queried  after  would  be  no  evidence  of  its  value  three  years  before.  This 
cncception  was  well  taken.  At  the  time  the  plaintiff  purchased  his  stock  the 
establishment  was  in  full  operation,  and  had  a  value  easily  ascertained;  but, 
when  the  business  of  the  company  had  ceased,  its  valnn  when  the  stock  was 
purchased  could  not  be  measured  by  the  price  it  brought  at  a  forced  auction 
sale  three  years  thereafter,  and  without  a  going  business,  and  was  no  evi- 
dence tending  to  show  its  actual  value  when  the  manufacturing  was  in  full 
operation.  Upon  this  question  the  circuit  judge  erred  in  his  ruling  to  the 
prejudice  of  the  defendant.  Xo  other  error  appears  in  taking  Uie  testimony 
for  which  we  would  be  justified  in  reversing  the  judgment. 

The  charge  of  the  court  relating  to  this  portion  of  the  testimony  was  also 
erroneous  for  the  same  reason.  It  is  as  follows:  "The  price  which  the  prop- 
erty  brought  at  public  sale  in  the  spring  of  1886,  when  the  company  had  sus- 
pended, Is  not  the  true  criterion  as  to  the  value  at  that  time,  [meaning  when  the 
plaintiff  purchased  his  stock.]  Thefaet  may  bo  considered  in  connection  with 
the  evidence,  butallowance  should  be  made  for  the  changed  condition."  This 
testimony,  in  viewof  all  thecircunislanceff,  was  not  admissible  in  evidence  at  all, 
and  the  court  should  have  rejected  it.  The  charge  did  not  cure  the  error,  but 
was  itself  objectionable.  Substantially  the  court  charged  there  could  be  no 
recovery  for  the  bond,  and  this  was  correct.  We  find  no  (Uher  error  in  the 
refusals  to  charge  or  the  charge  as  given  by  the  court,  butfortheerrtm  noted 
the  judgment  must  be  reversed,  and  a  new  trial  granted. 

Champlin  and  Mobsb.  JJ.,  concurred. 


Trubtkes  of  East  Nobway  Lakb  Nobwboian  Etanoelioal  Lu- 
THEBAN  Chtjbch  aud  others  o.  Fboislib  and  another. 

(SMitrmM  Cburf  qf  Mmneiata.   November  3%  1887.) 

i.  IiunrLOBD  un>  Tkhaiit— AQBvmmr  woR  Use  ov  Pabsovaob  bt  PAnoB— AumrA- 

noiT  BT  Dbath. 

Where  a  religious  society  employs  a  pastor  noder  an  asreeiuent  by  whfcb  he  ia  to 
receive  for  his  services  as  such  a  certain  cash  salary,  and  the  use  oi  a  parsonage  as 
a  residence,  the  contract  is  one  personal  to  hiniself,  and  is  terminated  by  opera- 
tion of  lav  at  hfai  death,  and  his  personal  representative  has  no  right  to  the  pOMs- 
sion  of  the  parsonage  after  his  decease.  His  occupancy,  bdn^  connected  with,  and 
in  consideration  of,  his  services  as  pastor,  does  not  create  theoonvflotimud  relation 
of  landlord  and  tenant. 

S.  Cobpobatiomb  db  Facto— Right  to  Hold  PeorBBTY— Collatkbal  Attack. 

A  corporation  de  facto,  at  least  where  there  is  a  law  under  whtc^  a  corporaUon 
may  be  formed  for  such  purposee,  is  capable  of  taking  and  holding  property  as 
grantee,  and  oonveyanoes  to  it  will  be  valid  as  to  all  the  world,  exoeiK  Uie  stat^  in 
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direct  proceedings  to  inqiilre  into  Ita  right  to  exercise  corporate  francbisee.  In  ui 
action  brougbt  by  it  to  recover  such  property,  no  private  person  will  be  allowed  to 
attack  collaterally  tbs  regularity  of  it«  organization.^ 

5.  8Ai»— NoTica  OP  Merhko — Ratifioatioit  or  TBOsTaa*  Acra. 

The  matter  of  notice  of  a  meeting  of  a  religious  aociety  to  aatborice  ita  trustees 
to  convey  ita  real  estate  goea  not  to  the  power  of  the  society  to  ooDvey,  but  to  the 
autbcirity  of  the  truatees  bs  itai^ente.  Hence,  if  the  trustees  niakecnoTeranceander 
the  authority  of  a  resolution  passed  at  a  meeting  held  without  giving  the  notice  re* 
quired  by  statute,  such  conveyance  is  capable  of  ratification  by  the  aietnbere  of  the 
society.  When  aU  the  members  of  the  religious  society  in  whose  behalf  such  con- 
veyance haa  t>een  made  unite  with  two  new  religious  societies,  the  organization  of 
the  old  sodetv  being  abandoned,  and  the  two  new  sodeties  bring  an  action  to  re* 
cover  poaneesion  of  the  property,  claiming  titU  vnder  such  oonvayuioe,  htld,  to 
amouDt  to  such  a  ratitiuation. 

(aifiabvM  by  the  Cburf.) 

Appeal  from  district  court,  Kandijohi  county;  Browst.  Judge. 

Arctander  it  Arctander,  {James  O.  Pierce,  of  counnel,)  for  the  East  Nor- 
way Lake  Norwegian  Evangelical  Iiutheran  Church  and  others,  respondents. 
Zomen  A  Torrisont  for  Froislie  and  another,  appellants. 

MiTCHBLL,  J.  On  the  trial  uf  this  case  much  irrelevant  and  Immaterial 
evidence  was  introduced  or  offered,  and  Hlmoat  all  of  the  evidence  offered 
by  either  party  was  objected  to  by  the  other.  And  when  the  case  comes 
here  on  appeal,  we  are  confronted  with  the  formidable  number  of  42  assign- 
ments of  error.  Sut  when  this  mass  of  rubbish  is  removed,  the  material  facts 
are  found  to  be  comparatively  simple,  and  the  legal  questions  involved  very 
few. 

The  action  is  ejectment  The  common  source  of  title  under  whit^  both 
parties  cinim  is  a  religious  society  incorporated  nnter  title  4,  o.  37,  Gen.  St., 
under  the  name  of  "The  Trustew  chC  the  Norwegian  EvangelicaJ  Lutheran 
Church  of  Norway  Lake,  Kandiyohi  county,  Minnesota,"  and  called  on  the 
bial  the  "Old  Society."  This  society  acquired  title  of  the  premises  in  dis- 
pute by  deed  from  Hanson  and  Heden,  and  used  and  occupied  them  as  a  par- 
sonage or  residence  for  their  pastor.  They  employed  as  pastor  one  Markus, 
who  received  for  his  service?  as  such  a  oertain  cash  salary,  and  the  use  ot 
this  parsonage  as  a  residence.  He  went  into  possession  in  October,  1870, 
and  occupied  it  under  ttiis  arrangement  until  the  division  of  the  society  here- 
inafter referred  to.  In  1877  the  members  of  the  society  having  determined 
to  divide,  two  new  sodeUea  were  orvanized,  or  attempted  to  be  organized, 
nnder  the  statute.  As  appears  from  their  respective  certificates  of  incorpo- 
ration, the  name  adopted  by  one  of  them  was  "The  Trustees  of  tlie  East  Not- 
way  Lake  Norwegian  Evangelical  Lutheran  Church  of  Kandiyohi  county,  Min- 
neM>ta,"  and  by  the  other,  "The  Trustees  of  the  West  Norway  Lake  Evangel- 
ical Lutheran  Church  of  tlie  town  of  Norway  LiAe,  Kandiyohi  county,  MLn- 
nesota. "  All  of  the  members  of  the  old  society  went  into  one  or  the  other  of 
these  two,  and  thereafter  the  organization  of  the  old  society  appears  to  have 
been  abandoned,  except  for  the  purpose  of  closing  up  their  business,  and  dis- 
posing of  their  property.  Both  of  these  new  societies  have  ever  since  been 
in  the  exercise  of  all  the  usual  powers  and  functions  of  religions  corpora- 
tions. They  continued,  however,  to  worship  together  in  the  old  church  until 
as  late  as  June,  1878.  At  a  meeting  of  the  old  society  held  .Tune  28, 1878,  It 
being  desired  to  transfer  thdr  property  to  the  two  new  organizi^ons,  but  the 
description  of  a  part  of  it  in  their  deed  from  Hanson  and  Heden  being  con- 
sidered not  sufficiently  definite,  it  was  thought  that  the  best  way  to  correct 

*Tbe  validity  of  the  existence  of  a  corporation  can  be  questioned  only  in  direct  pro- 
ceedinRs  taken  by  the  state.  Lumber  Co.  v.  Ward,  (W.  Va.)  S  S.  B.  Rep.  227;  Stout  v. 
Kulick,  (N.  J.)  7  Atl.Rep.  862;  Bone  v. Canal  Co.,  (Pa.)  5  Atl.  Rep.  761,  and  note-  Bail- 
road  Co.  V.  Pntoam,  (Kan.)  12  Pac.  Rep.  603 ;  Broadwell  v.  Merrltt,  (Mo.)  1 S.  W.  Bep. 
iS6,  and  note;  Bell  v.  BaUroad  Co.,  (N.  J.)  10  AtL  Bep.  741. 
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tliia  and  accomplish  tbe  desired  object  was  to  recorivey  to  Hanson  and  Heden, 
and  bave  them  convey  to  the  new  societies.  Tbe  societj  tbereupon  adopted 
a  resolution  authorizing  their  trustees  to  conyey  to  Hanson  and  Heden,  and 
requiring  tbe  latter  then  to  convey  to  the  two  new  societies.  In  pursuance 
of  this  the  trustees  of  the  old  society  conveyed  to  Hanson  and  Heden,  and  tbey 
In  turn  to  plaintiff.   This  Is  plaintiffs'  title. 

After  the  division  of  tlie  old  society,  Markus  continued  to  be  the  joint 
pastor  of  the  two  new  societies,  and  as  such  was  allowed  to  occupy  the  par- 
sonage "jtist  aa  he  had  h^ore."  He  continued  to  occupy  it  until  his  deiith, 
in  December,  1885.  After  his  death  his  administrator,  claiming  the  right  of 
possession,  gave  defendants  the  lease  under  which  they  now  claim.  Tlie  con- 
tention of  defendants  is  that  Markus  was  a  tenant  from  year  to  year,  and 
that  on  hia  death  his  personal  rfpresentative  was  entitled  to  the  possession 
until  the  termination  of  the  year  ending  October,  1886,  and  thereafter  until 
tbe  tenancy  should  be  terminated  by  notice  to  quit.  This  is  clearly  unten- 
able. The  contnict  between  Markus  and  the  old  society  first,  and  the  new 
societies  afterwards,  as  their  pastor,  was  one  purely  personal  to  himself,  and 
his  occupancy  of  the  parsonage  was  connected  with  and  in  consideration  of  his 
services  as  such,  which  did  not  create  the  conventiont.l  relation  of  landlord 
and  tenant.  This  contract,  being  personal  to  himself,  necessarily  terminated 
by  operation  of  law  at  his  death,  and  his  pei-sonal  representative  had  no  more 
right  to  the  possession  of  the  premiaes  than  any  mere  intruder,  and  could  give 
none  to  defendants,  and  notice  to  quit  was  not  necessary. 

It  seems  to  be  urged,  however,  that  Markus  bad  ceased  to  be  the  pastor  of 
these  societies  before  his  death,  and  the  faet  of  his  being  allowed  to  remain 
in  possession  thereafter  somehow  changed  his  occupancy  into  a  tenancy  from 
year  to  year.  Some  allusion  was  incidentally  made  in  the  pleadings  and  dur- 
ing the  trial  to  his  being  deposed,  but  we  dnd  no  proof  of  it;  so  far  as  the 
record  discloses,  he  remained  pastor  till  his  death.  But,  even  if  it  were  other- 
wise, his  occupancy  would  not,  upon  his  ceasing  to  be  pastor,  eo  instante,  be- 
come a  tenancy  from  year  to  year,  or  even  a  tenancy  at  will,  creating  the 
conventional  relation  of  landlord  and  tenant.  To  have  that  effect,  his  occu- 
pancy afterwards  must  have  been  of  such  duration,  or  permitted  under  sucb 
circumstances,  as  to  warrant  an  inference  of  consent  on  part  of  the  societies 
to  a  different  holding  from  that  wliicb  he  formerly  had.  There  is  not  a  par- 
ticle of  evidence  of  any  such  facts. 

Defendants,  however,  attack  plaintiffs'  title.  They  claim  that  they  were 
never  legally  organized,  and  hence  were  incapable  of  taktngor  holding  property. 
The  points  made  in  support  of  this  contention  are  that  tlie  meetings  at  which 
the  organizations  were  attempted  to  be  made  were  not  held  after  sufficient 
notice;  that  the  certificates  of  incorporation  were  not  properly  executed,  ac- 
knowledged, or  recorded,  etc. ;  and  that  chapter  193,  Sp.  Laws  1878,  purporting 
to  legalize  the  organizations,  is  unconstitutional.  Under  the  view  we  take  of 
the  case  it  is  wholly  unnecessary  lo  consider  any' of  these  questions.  The 
plaintiffs  are  at  least  corporations  de  facto.  Such  a  coriwration,  at  least 
where  there  is  a  law  under  which  a  corporation  might  have  been  legally 
formed  with  such  power,  is  capable  of  taking  and  holding  property  its  grantee, 
as  well  as  a  corporation  dejiire,  and  conveyances  to  it  are  valid  as  to  ail  the 
world,  except  the  state  in  proceedings  in  qtio  warranto,  or  other  direct  pro- 
ceedings to  inquire  into  its  right  to  exercise  corporate  franchises.  And  in 
an  action  by  it  to  recover  such  property,  no  private  person  will  be  allowed  to 
inquire  collaterally  into  the  regularity  of  its  organization.  This  rule  is  not 
founded  upon  any  iirinciple  of  estoppel,  as  is  sometimes  assuined,  but  uiwn 
the  broader  principles  of  common  justice  and  public  policy.  It  would  be  un- 
just and  intolerable  if,  under  sucb  circumstances,  every  interloper  and  in- 
truder wei-e  alloweil  thus  to  Lake  advantage  of  every  informality  or  irregular' 
ity  of  organization. 
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Another  ground  of  attack  on  plaintlfls'  tiUe  is  that  the  meeting  of  tlie  old 
society,  which  authorized  its  trustees  to  convey  the  premises,  was  not  called 
upon  due  notice.  There  are.  in  our  opinion,  two  sufficient  answers  to  this: 
FirH.  The  evidence  does  not  show  any  such  thing,  and  every  reasonaUe 
presumption  will  be  made  In  favor  of  the  regularity  of  the  meeting.  Notice 
will  be  presumed  until  the  contrary  appears.  Second.-  Under  the  facts  of  this 
case  it  must  be  presumed,  even  if  proper  notice  was  not  given,  that  the  act 
ef  the  trustees  in  making  this  conveyance  has  been  ratified  by  the  only  per- 
sons interested,  or  who  had  a  right  to  complain,  viz.,  the  members  of  the 
society  itself.  It  will  be  observed  that  this  question  of  notice  of  the  meeting 
goes,  not  to  the  power  of  the  corporation  to  convey,  but  to  the  authority  of 
the  trustees  as  their  agents  to  mtUce  the  conveyance.  The  statutory  provis- 
ion r^arding  such  notices  does  not  concern  the  public  at  large,  but  is  a  mere 
regulation  for  the  benefit  of  the  members  of  the  society  themselves.  No 
ptinciple  of  public  policy  is  at  stake.  If  a  conveyance  is  made  by  authority 
•f  a  meeting  held  without  proper  notice,  no  wrong  is  done  to  any  one  except 
the  stockholders,  as  we  may  terra  the  members  of  the  society;  and,  like  any 
other  act  of  an  agent  performed  without  authority,  it  is  capable  of  ratifica- 
tion. In  this  case  neither  the  old  society  nor  any  member  of  it  is  raising  any 
objection.  On  the  contrary,  all  the  members  of  the  old  society,  having  joined 
the  new  societies,  are  here,  through  these  societies,  as  plaintifEs,  claiming 
title  under  this  very  conveyance.   This  amounts  to  a  ratification. 

The  objections  made  to  the  forms  of  the  deeds  are  clearly  not  well  taken. 
In  the  deed  from  the  old  society  to  Hnnson  and  Heden  the  society  by  its  cor- 
porate name  is  named  as  grantor.  This  makes  it  the  deed  of  the  society,  al- 
though, in  executing  it,  the  trustees  signed  merely  their  names,  without  ad- 
ding the  title  of  their  office.  The  deed  from  Hanson  and  Ueden  runs  to  A., 
fi.,and  C,  "Trustees  of  the  East  Norway  Lake  Norwegian  Evangelical  Lu- 
theran Church,  "and  C,  B.,  and  0.,  "Trustees  of  the  West  Norway  Lake  Nor- 
wegian Evangelical  Lutheran  Church  of  Norway  Lake."  (which  were  the 
corporate  names  of  the  societies,)  and  to  their  successors  in  oihce,  "in  trust 
for  said  £vangelii.-al  Lutheran  Church."  We  think  this  was  a  conveyance  to 
the  societies,  and  not  to  the  trustees,  eo  nomine,  in  trust  for  them.  But,  even 
if  it  were  the  latter,  the  trust  would,  under  the  statuteof  uses  and  trusts,  be 
a  "passive"  or  executed  one,  and  the  title  would  pass  directly  to  the  societies. 

The  by-laws  of  the  societies,  and  the  ecclesiastical  conrtitution  of  the  synod 
to  which  they  belonged,  were  clearly  immaterial,  and  were  properly  excluded 
by  the  court.  They  seem  to  have  been  offered  for  the  purpose  of  showing 
that  the  majorities  of  these  societies,  and  who  controlled  their  legal  organiza* 
tions,  had  by  certain  violations  of  the  ecclesiastical  polity  of  the  church  for- 
feited their  rights  to  the  property  of  the  societies.  No  such  question  could 
be  raised  or  litigated  in  an  acUon  by  the  societies  to  recover  their  property 
from  defendants. 

This  substantially  covers  all  the  assignments  of  error  which  we  deem  of 
sufBcient  importance  to  require  any  special  consideration.  We  have  exam- 
ined all  the  others  and  And  no  error.  Judgment  affirmed. 


Tn  re  Appoil  of  Quinn  «.  Mabkob. 

{Supreme  Court  qf  Minnesota.   November  22,  1887.) 

1.  KiaonoiTB— Validity— Acre  of  ELBcnon  Officebs  ra  Paoto. 

The  acts  of  election  officers  d«  /oeto,  bein^t  in  ander  color  of  eI«cUon  or  appoint- 
ment, are  valid  is  to  third  parties  and  tlie  public;  aud  it  is  no  fcroand  for  the 
Jecilon  of  tbe  vote  of  an  election  precinct  that  some  of  the  Judges  of  election  did 
not  ponesa  the  qualificaiiuns  required  by  law. 
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3.  Same— Bahots—" Stickers "—Valtihty. 

A  "otioker  "  OT  "  pHster"  containing  the  nflme  of  a  candiflate.  and  attached  tm 

the  face  of  a  ballot,  U  not  a  "cot  or  device  to  dietintfuish  oue  ballot  from  another.'* 

vithin  the  meaning  of  Oeo.  St  1878,  e.  1,  {  8X 
(^hina  bg  ih€  QmrL) 

Appeal  from  district  coart.  Bamsey  ooiinty;  Simons,  Judge. 
Htnry  Johns  and  3i.  P.  3fimn,  for  Qutnn,  contestant  and  respondent.  C. 
2>.  O'Biim  and  /.  V.  D.  Heard,  for  Markoe,  contestee  and  appellant. 

Mitchell,  J.   Appellant's  assignments  of  error  may  ail  be  reduced  to  three: 

1.  That,  under  the  respondent's  notice  of  contest,  no  evidence  was  admis- 
sible as  to  the  actual  vote  cast  in  any  election  precinct,  except  the  First  and 
Second  of  the  Second  ward  of  St.  Paul.  It  is  unnecessary  to  consider  this,  for 
the  reason  that  the  recount  in  the  other  precincts  was  more  favorable  to  ap- 
pellant than  the  returns  of  the  judges  of  election.  Hence  the  admisision  of 
the  evidence,  if  error,  was  error  without  prejudice. 

2.  That  ttie  court  erred  in  receiving  the  return  for  the  town  of  New  Can- 
ada, for  the  reason  that  two  of  the  judges  of  election  were  diaqualiSed  be- 
cause they  could  not  read  the  English  language.  There  is  no  claim  that  these 
Judges  made  any  mistake,  or  that  the  votes  cast  for  appellant  in  that  town 
were  not  all  counted  for  him.  Assuming,  without  deciding,  that  these  judges 
were,  for  the  reason  stated,  not  qualified  to  act,  there  is  nothing  better  settled 
than  that  the  acts  of  election  olBcets  de  facto,  being  in  undercolor  of  electioK 
or  appointment,  are  valid  as  to  third  parties  and  the  public.  The  doctrine 
that  electors  may  be  disfranchised  because  one  or  more  of  the  judges  of  eIeo< 
tion  did  not  possess  all  the  qualifications  required  by  law,  finds  no  support  la 
the  decisions  of  any  judicial  tribunal.  Taylor  v.  Taylor,  10  Minn.  107,  (Qll. 
81.) 

3.  That  the  court  erred  in  counting  for  respondent  108  ballots  "having  hla 
name  printed  in  blue  iniion  pasters  attached  to  said  ballots  on  tbeface  thereof," 
and  Immediately  below  the  words  "For  Coroner."  The  evidence  shows  that 
respondent  had  these  "stickers"  or  "pasters"  printed  and  distributed,  so  that 
they  might  be  pasted  over  the  printed  name  of  his  opponent,  on  the  tickets  ci 
the  opposite  party.  There  is  no  evidence  that  they  were  intended  or  operated 
as  a  means  of  distinguishing  one  ballot  from  another.  It  was  simply  the 
common  form  of  "stickers"  pasted  on  the  face  of  the  ticket.  This  is  no  more  a 
violation  of  the  provisions  of  Gen.  St.  e.  1,  §  82,  than  it  would  be  for  an  elector 
to  erase  the  printed  name  of  one  candidate  and  write  on  the  face  of  the  ballot 
the  name  of  another.  The  prohibition  of  the  statute  is  against  using  a  bal- 
lot containing  any  cut  or  device  on  its  face,  or  any  cut  or  device,  or  any  writ- 
ten or  printed  matter,  on  its  back,  made  to  distinguish  one  ballot  from  an- 
other. The  purpose  is  to  protect  the  secrecy  of  the  ballot,  so  as  to  secure 
the  voter  against  intimidation,  and  not  to  compel  men  to  vote  the  "straight 
ticket."  Judgment  affirmed. 


Town  op  Haven  v.  Obton. 

{Suprems  Court  of  Minneaota.   November  22,  1SS7.) 

ArFBAL — OrDBE  DBTBBHIIfIRa  AOTIOH — DiSXIBBAL  OF  AfPBAL  FBOK  OBDBB  LATINO  OdT 
HlOBWAY. 

An  urder  dtemlsaiDs  an  appeal  from  an  order  of  the  town  supervisora  laying  oot 

a  highway,  and  from  tlieir  award  of  damages,  is  appealable  ander  Gen.  St.  1878,  c. 
86,  §  H,  subsec.  5,  as  "an  order  wbich  iti  eift-cl  determlnea  an  actiun  and  prevents 
aju<lgriient  from  wblch  an  apl>eal  might  be  taken."  If  notice  of  appeal  has  been 
actnally  served  upon  the  chairman  of  the  board  of  anpervisoTs,  the  mere  fact  that 
proof  uf  such  service  haa  not  been  filed  with  the  clerk  of  the  district  court  fa  no 
ground  for  dif-niissing  the  appeal.  Under  the  "road  law,"  the  filing  of  proof  of  such 
service  is  not  a  preretjulsite  to  the  perfecting  of  an  appeal.  Where  the  notice  of  ap- 
peal from  an  order  layuig  out  a  highway  describes  the  order  and  the  bishway  so 
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aa  to  Tully  identify  it,  and  apprise  tliesapervison  beyond  the  nossibilitj  of  mistake 
what  is  appealed  from,  it'  is  aoffleleot  auhougti  it  misstates  toe  exaot  date  of  the 
order. 

Appeal  from  district  court,  Sherburne  county;  Baxter,  Judge. 
Brue/rart<£Ke^noIds»forOrton, appellant.  Taylor  ft  aUwart,  forTownot 
Tlaren,  reqiondenf. 

Mitchell.  J.  1.  Appeal  from  an  order  of  the  district  court  dismissing  an 
appeal  from  an  order  of  the  town  superviaora  laying  outa  bighway,  and  from 
their  award  of  diimagefl.  Snch  an  order  is  appealable  under  Qen.  St.  1878,  o. 
86,  §  8>  subsec.  5,  as  one  which,  in  effect,  determines  the  action,  and  preTPnts 
a  judgment  from  which  an  appeal  might  be  taken.  Boas  r.  Bvaru,  30  Minn. 
206,  14  N.  W.  Bep.  897. 

2.  If  a  notice  of  appeal  has  been  actually  served  upon  the  chairman  of  the 
board  of  anpervjaors,  the  fact  that  proof  of  such  aerrice  has  not  been  flled  with 
the  clerk  of  the  district  court  would  be  no  ground  for  dismissing  the  appeal. 
Unlike  the  statute  regulating  appeals  from  justice's  court,  there  is  nothing  in 
the  "road  law"  requiring  proof  of  service  of  notice  of  appeal  to  be  filed  within 
any  specitted  time,  or  at  all.  The  jurisdictional  thing  b  ttie  fact  of  service, 
and  not  the  filing  proof  of  it.  If  any  question  is  raised  as  to  the  tafit  of  aerv- 
ice.  the  appellant  would  have  the  right  then  to  furnish  the  proof. 

3.  The  principal  thing  urged  respondent  as  a  reason  why  the  appeal 
was  properly  dismissed  is  that  there  is  no  such  order  as  the  one  appealed  from. 
The  point  is  that  the  order  laying  out  the  road  is  dated  September  25th,  whereas 
it  is  described  in  the  n<rtice  of  appeal  as  dated  October  25th.  But  the  notice  also 
dracribes  it  as  an  order  "laying  out  a  highway  which  is  hereinafter  described;" 
and  then  follows  a  description  of  the  road  by  ooniaes  and  distances,  giving  the 
points  of  b^lnning  and  termination  in  the  exact  langut^  of  the  order  itself. 
There  being  but  one  order  of  the  kind,  the  notice  of  appwl  so  fully  describes 
it  to  clearly  identify  It,  and  to  apprise  the  supervisors,  beyond  Uie  possibil- 
ity of  mistake,  what  was  appealed  from.  It  therefore  f ul^  pwfonned  the 
office  ai  a  notice,  and  was  good  notwithstanding  the  mistake  as  to  the  date  of 
the  order. 

Some  point  seems  to  be  made  upon  the  fact  that  the  ^)peUant  in  his  notice  of 
appeal  states  that  he  feels  himself  aggrieved  by  the  award  of  damages  1^  which 
he  was  awarded  only  $50  on  120  acres,  Ascribing  it,  whereas  iu  the  award 
of  the  supervisors  he  is  only  credited  with  being  the  owner  of  80  acres  of  the 
land  npon  which  the  $50  was  allowed ;  the  owner  at  the  other  40  being  stated 
as  nnknowa,  and  as  to  which  the  benefits  ct  the  road  were  adjudged  to  equal 
any  damages.  Inasmuch  as  the  appeal  Is  from  the  order  laying  ont  the  road 
as  well  as  from  the  award  of  damages,  even  if  the  notice  of  appeal  was  in- 
sufficient as  to  the  latter,  this  would  be  no  ground  for  dismissing  the  appeid 
as  to  the  former.  We  tbink,  however,  that  the  notice  was  sufficient  as  to 
both  grounds  of  appeal.  The  ownership  of  the  80  acres  alone  would  give  the 
appellant  the  right  of  appeal;  and  if  he  owned  the  otlier  40  acres,  the  fact 
that  the  supervisors  in  their  award  stated  the  owner  as  unknown  would  not 
affect  his  right  to  damages  for  that  also.  We  fall  to  discover  any  reason  why 
the  appeal  should  have  been  dismissed.   Order  reversed. 


LVKKNS  0.  HAZLETT. 

[Supreme  Ontrt  of  ifinnetota.    November  22,  1887.) 

1.  Hum— Bulk  or  EviDSHCti— Device  to  Evadk  Dauay  Law. 

Theruleof  evidence  in  "nsury  caaua"  ia  the  aanie  aa  in  any  other  dvU  action. 
All  that  is  required  Is  a  lair  preponderance  of  evidence.  Where  a  new  cotitraot  is 
nibttltated  for  a  usoriona  one  the  taiot  of  umiry  will  affect  the  new  aecarity.  H., 
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the  p&yee  of  an  orerdae  usarloos  note,  pretending  to  L.,  the  maker,  to  refuse  to  re- 
new it|  referred  him  to  K.,  from  whom  lie  utd  he  coula  borrow  the  money  to  i>ay 
It.  L.  thereupon  applied  to  K.  for  the  loan,  which  K.  pretended  to  make  tn  him, 
taking  (torn  him  a  note  ranning  to  hinuelf  and  giving  him  a  check  on  S.'n  bank, 
which  L.  indorsed  over  to  U.,  receiving  in  ezchsnEe  (berefore  merely  his  old  note. 
In  fact  the  pretended  loan  by  K.  was  merely  colonible,  the  transaction  being  a 
mere  device  by  U.  to  evade  the  usury  law,  K.  being  hie  agent,  and  the  new  note  in 
fact  belonging  to  H.  and  bein^  taken  In  snbaUtatlon  for  the  first  one.  Held,  that  L. 
could  recover  the  value  of  property  taken  on  a  chattel  mortgage  executed  to  secure 
the  new  note  uu  the  ground  that  it  was  usurious,  although  at  the  time  of  its  execu- 
tion he  was  ignorant  of  the  fact,  and  supposed  that  It  was  made  to  secure  an  act- 
ual loan  made  to  him  by  K.  It  is  immaterial  that  there  was  no  intent  on  the  part 
of  L.  to  pay  usury,  and  no  knawledge  that  the  new  note  was  nsorlous. 

2.  Trial— Crosb-Exauiratioh—Dibosbtioh  or  Tbial  Oo0irr. 

The  latitude  to  be  allowed  in  cross-examination  is  largely  vlthin  the  diseretion 

of  the  trial  court,  and  this  court  will  not  reverse  unless  there  has  been  ■  gross  and 

oppressive  abuM  uf  such  discretion. 
{S^fStUna  b]i  tht  CintH,) 

Appeal  from  district  court,  Wadena  county;  Stearns.  Judge. 
A.  U.  Broker  nnd  Lata  &  Bullard,  for  Lukens,  respondent.   Ifart$horn  dt 
Coppemoll,  for  Uiizlett,  appellant. 

MiTciiBLL,  J.  This  was  an  action  to  recover  the  value  of  personal  prop- 
erty tiiken  under  a  chattel  raortgnge  executed  to  secure  an  alleged  usurious 
note. 

The  note  for  $S85,  executed  by  plaintiff  to  defendant,  was  confessedly  usu- 
rious. If  the  6637  note  secured  by  this  mortgage  bad  been  given  directly 
to  defendant  in  substitution  for  the  first  one,  it  would  have  bwn  also  usuri- 
ous; for  where  a  new  contract  is  substituted  for  a  usurious  one  the  taint  of 
usury  will  affect  the  new  security,  Jordan  v.  Humphrey,  31  Minn.  495,  18 
IJ.  W.  Kep.  450;  Tyler,  Usury,  395.  The  evidence  tended  to  show  that  when 
the  Hrst  note  fell  due  the  defendant  told  plaintiff  that  he  could  not  renew  it, 
but  must  have  the  money,  and  referred  him  to  one  Kelly,  from  whom  he  said 
he  thought  plaintiff  could  borrow  it;  that  plaintiff  thereupon  applied  to  Kelly 
for  a  loan,  and  that  Kelly  assumed  or  pretended  to  loan  him  9637,  taking  as 
security  the  note  and  mortgage  referral  to,  and  leaving  at  defendant's  bank 
a  check  for  that  amount  payable  to  plaintiff,  which  plaintiff  indorsed  to  de- 
fendant, receiving  in  exchange  merely  the  $585  note.  In  finding  a  verdict 
for  the  plaintiff  the  Jury  must,  under  the  instructions  of  the  court,  have  found 
that  in  this  matter  Kelly  was  the  agent  or  mere  "cat's  paw"  of  defendant; 
that  the  whole  transaction  was  a  mere  device  to  evade  the  usury  law;  that 
the  new  note,  although  in  form  running  to  Kelly,  in  fact  belonged  to  defend- 
ant, being  a  mere  renewal  of  the  old  one. 

Without  attempting  either  to  state  or  discuss  the  evidence,  it  is  enough  to 
say  that  we  think  it  was  amply  sufficient  to  justify  such  a  conclusion.  The 
rule  of  evidence  in  these  usury  cases  is  the  same  :is  in  any  other  civil  action. 
All  th^  is  required  is  a  fair  preiwnderance  of  evidence.  And  tliere  is  no  de- 
vice or  shift  on  the  part  of  the  lender  to  evade  the  statute  under  or  behind 
which  the  law  will  not  look  in  oixter  to  ascertain  the  real  nature  of  the  trans- 
action. Defendant,  however,  contends  thjit  in  order  to  constitute  usury  there 
must  be  a  concurrence  of  intent  of  both  parties,— on  the  part  of  tbe  borrower 
to  pay,  as  well  as  on  part  of  the  lender  to  take,  usury;  that  in  this  case,  inas- 
much as  plaintiff  supposed  he  was  borrowing  the  money  from  Kelly,  and  that 
he  was  giving  the  note  to  him  to  secure  the  loan,  and  did  not  know  tiiat  de- 
fendant hiid  any  connection  with  the  matter,  therefore  the  new  note  is  not 
infected  with  usury,  because  there  was.  in  fact,  no  intention  on  part  of  plain* 
tiff  to  give  it  In  substitution  for  or  in  renewal  of  tbe  old  one.  There  are 
some  loose  statements  in  the  text-books,  and  perhaps  some  judicial  aatliority 
to  the  effect,  tltat  to  render  a  contract  usarious  both  parties  must  be  oognlzanfc 
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of  the  fact  constituting  usury,  and  must  have  a  common  purpoee  to  eyade  the 
law.  But  it  seems  to  us  that  it  would  be  contrary  both  to  the  language  and 
policy  of  the  usury  law  to  hold  any  such  doctrine,  as  thus  broadly  stated. 
These  laws  are  enacted  to  protect  the  weak  and  necessitous  from  oppression. 
The  borrower  is  not  particeps  eriminia  with  the  lender  whatever  his  knowl- 
edge or  intention  may  be.  Tlie  lender  alone  is  the  violator  of  the  law,  and 
i^ainst  him  alone  are  its  penalties  enacted.  It  would  be  indeed  strange  if 
the  only  party  who  could  violate  the  law  had  intentionally  done  so,  and  could 
escape  its  penalty  because  by  some  device  or  deception  he  had  so  deceived  the 
borrower  as  to  conceal  from  him  the  fact  that  he  was  taking  usury. 

If  this  note  was  in  fact  obtained  by  defendant  in  renewal  of  the  usurious 
one,  and  the  pretended  loan  by  Kelly  whs  a  mere  device  to  evade  the  law  and 
conceal  the-fact  from  plaintiff,  we  have  no  doubt  he  could  have  defended  an 
action  on  the  note  or  maintain  this  action  to  recover  the  value  of  the  property 
taken  on  the  mortgiige  given  to  secure  it,  although  at  the  time  he  executed  It 
he  was  ignorant  of  the  facts,  and  really  supposed  that  he  was  borrowing  the 
money  of  Kelly.   Bank  v.  Planhington,  27  Wis.  177. 

2.  We  think  the  question  put  to  defendant's  witness  Law  was  legitimate 
cross-examination.  The  latitude  allowable  in  cross-examination  is  very  largely 
a  matter  within  the  discretion  of  the  trial  coart,  and  this  court  will  not  inter- 
fere, unless  this  discretion  Is  grossly  and  oppressively  abused.  And  even  if 
the  question  was  not  ^xofpex  cross-examination,  yet,  the  evidence  being  mate- 
rial to  the  issues  in  the  case,  its  admission  would  be  no  ground  for  reversal, 
unless  it  affirmattTely  appeared  lAat  the  defendant  was  unfairly  prejudiced.. 
Nothing  of  this  kind  appears.  If  the  plaintiff  made  the  witness  his  own,  de- 
fendant would  have  Uie  right  to  cross-examine  him  and  to  introdnce  evidence- 
ia  rebuttal.  Judgment  affirmed. 


Erickson  e.  Jones. 
{Supreme  Omiri  of  ARtmetota.   November  25, 1887.) 

1.  FixTUBxs—  As  BsiwaiH  Lakolobd  and  Tsvabi—  Bight  to  Bntova  Bxpibh  wrrK 

Lbabk. 

As  between  landlord  and  tenant  the  right  to  remove  fixtures  expires  wHh  the 
lease  unless  a  sobsequent  removal  is  provided  for  In  the  lease,  or  the  lease  is  of 
such  uncertain  duration  that  no  reasonable  opportnnily  for  s  previous  removal  b 

offered.' 

2.  Sams— NoTiCK  to  Qdit— Tkiahoy  at  Will. 

The  statutory  notice  required  in  the  case  of  tenants  at  will  renders  the  Ume  Hm- 
ited  fbr  the  expiration  of  the  lease  sufficiently  deBnite  to  bring  such  teuante  ordl- 
uarily  within  the  operation  of  the  general  rule. 
8.  Samk — Ejectmk-tt  attkb  Noticb— Loss  or  Fixtubks. 

And  where  sncb  notice  has  been  duly  served  upon  s  tenant  at  will,  and  he  has 
been  egec^d  by  due  proceas  subsequent  to  the  ex|UTatioD  of  the  time  fixed  in  sudi 
notice,  his  right  to  remove  fixtures  is  lost. 
{Sytlabua  bs  tht  Qnai.) 

Appeal  from  municipal  court  of  Minneapolis;  Mahonbt,  Judge, 
if.  L.  Penney  and  Jordan,  Penney  A  Hammond,  for  Erickson,  respond- 
ent.  Hooker  dt  Nunn,  for  Jones,  appellant. 

Vanderbitbgh,  J.  As  l>etween  landlord  and  tenant,  unless  the  right  to 
remove  fixtures  after  the  expiration  of  the  term  is  specially  reserved  in  the 
lease,  the  rule  is  well  settled  that  such  fixtures  must  be  removed  by  the  tenant 

■  Coaoerning  the  right  to  fixtures  as  between  landlord  and  tenant,  and  the  right  of 
the  tenant  to  remove  theni  upon  the  termination  of  the  lease  or  afterwards,  see  Joss- 
lyn  T.  McCabe,  (Wis.)  1  N.  W.  Rep.  174;  Smith  v.  Park,  (Minn.)  16  N.  W.  Bep.  4S0 ; 
donrmd  v.  Manubctnrins  Co.,  (Mich.)  20  N.  W.  Rep.  39;  Bank  v.  O.  B.  Merrill  Co.. 
(Vis.}  84  N.  W.  Bep.  014. 
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before  his  term  Cfxptree*  or  at  least  while  he  oontinaes  to  hold  possession  as 
tehnnt.  Where,  tuweTer.  his  tenure  is  nncertain,  and  such  that  It  may  be 
determined  uonxpeotedly  to  htm,  this  rule  Is  modified  so  as  to  allow  a  reason- 
Hble  time  for  the  removal  of  fixtures  after  the  tennin^ton  of  the  lease. 
Ornbong  v.  /on».  19  27.  T.  238;  Loaghran  t.  Bon,  45  K.  T.  797. 

This  qualification  is  usually  applied  to  leases  of  unccortain  dnration,  as  for 
life,  or  at  will,  oi  until  the  happening  of  some  event.  But  wher^  as  in  this 
state,  by  statute,  leases  at  will  can  only  be  terminated  after  reasonable  notice, 
it  would  seem  that,  in  ordinary  cases,  the  time  limited  for  the  expiration  of 
the  term  is  rendered  suflScienUy  deilnite  to  warrant  the  application  the  gen- 
eral rule.  la  any  event,  we  see  no  reason  why  it  should  nxA  have  been  i^h 
plied  in  the  case  at  bar.   Tyler,  Fixt  453. 

The  plaintiff  occupied  certain  premises  of  defendant  as  tenant  at  will. 
The  building  in  controversy,  which  was  placed  on  the  land  by  the  piaintiiTB 
assignor,  and  purchased  and  oconpied  1^  ttie  plaintiff,  it  is  conceded  was  a 
flxture  as  between  landlord  and  tenant,  and  the  latter  had  a  right  to  remove  it 
if  such  removal  was  seasonably  effected.  Whether  he  had  lost  such  right  by 
delay  is  the  quesUon  to  be  determined  here.  He  was  ejected  from  the  prem- 
ises after  due  notice  to  quit,  and  for  default  in  the  payment  of  rent  due.  The 
chantcter  of  the  tenancy,  and  this  defendant's  right  to  put  an  end  to  the  lease, 
and  recover  possession,  were  determined  in  the  proceedings  for  forcible  de- 
tainer referred  to  by  the  court  in  Its  findings,  the  record  of  which  was  intro- 
duced in  evidence,  and  is  made  part  of  the  settled  case  returned  here.  In 
that  action,  which  was  between  the  same  parties,  it  was  alleged  and  found 
that  the  plaintiff  herein  was  largely  in  arrears  for  rent,  and  that  due  notice 
to  quit  was  served  on  him  as  tenant  at  will,  and  that  he  was  ejected  under 
process  served  months  thereafter;  so  that  he  bad  ample  notice  and  opportunity 
to  remove  the  building  before  he  was  dispossessed.  This  action  for  the  al- 
leged subsequent  conversion  of  the  same  by  the  defendant  cannot,  therefore, 
be  mamtaiued. 
Order  reversed,  and  case  remanded.      /  y 


Wallace  v.  Minneapolis  &  Northebn  Eletatob  Cki. 

{,8upremt  Oowi  of  ISntutota.   NoTembtt  2S,  1887.) 

1.  Warshodsshkit— Tbitdeb  of  CHABon  AHD  Okain  Rbcbipts — Waitkb. 

It  is  competent,  for  a  bailee  of  grain  held  in  store,  to  waive  the  formal  requislteB 
of  a  tender  of  chargei  and  gndn  receipta  movided  for  by  section  15,  a.  124,  Ova.  Sfe. 
1878. 

2.  Sakb— RsruBAL  no  DsLrvia  ok  Othbb  ORomiDB— Ebtofpbl. 

And  wberesnch  bailee  plaoea  bia  refusal  to  deliver  the  grain  solely  on  the  ground 
that  it  is  claimed  by  a  third  party,  he  will  not  be  permitted  subsequently  to  change 
his  position,  and  jnsti^  soon  rwiisal  on  the  ground  that  the  chafes  are  not  paid. 

{Sjfllaimt  by  Iht  Onai.) 

Appeal  from  district  court.  Otter  Tail  county;  Baxter,  Juiige. 
/.  W,  Mason,  for  Wallace,  respondent.   Cross    Carlton,  for  Minneapolis 
A  Korthern  Elevator  Co.,  appellant. 

Vandehbttrgh.  J.  It  is  found  by  the  trial  court,  that  the  wheat  in  ques- 
tion had  been  stored  in  one  of  defendant's  elevators,  in  the  village  of  Pelican 
Rapids,  in  this  state;  and  that,  on  the  ninth  day  of  December,  1885,  he  had 
the  amount  of  wheat  alleged  in  the  complaint,  in  such  elevator;  and  that  he 
was  then  and  there  entitled  to  demand  and  have  the  same  as  owner;  that  he 
was  in  possession  of  "checiss"  or  "tickets"  representing  the  amount  thereof; 
and  that,  at  tliat  date,  plaintiff  did  demand  the  same  of  defendant,  at  the  place 
mentioned,  and  offered  to  pay  the  charges  thereon,  wliidi  were  oomput^  by 
the  defendant's  agent  from  the  wheat  "checks**  produced  by  the  plaintiff  tSk 
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the  Ume,  and  which  be  stood  ready  to  deliver  np.  The  defendant's  agent 
ttiereupon  refused  to  deliver  the  wheat,  solely  upon  the  ground  that  it  be- 
longed to  one  Plummer;  and  then  informed  plaintifiF  that  he  had  instructions 
not  to  deliver  the  wheat  to  him,  because  it  belonged  to  Plummer,  but  did  offer 
to  deliver  it  to  him,  provided  he  would  furnish  an  indemnity  bond;  and  for 
this  reason  no  further  or  more  formal  tender  of  the  charges  and  tickets  was 
made.  The  wheat,  as  the  court  finds,  did  not  belong  to  Plummer,  but  to  the 
plaintiff,  and  ttiat  upon  the  facta  found,  the  plaintiff  was  entitled  to  recover 
for  the  value  thereof,  as  upon  a  conversion.  And  the  court  thereupon  or- 
dered that,  upon  producing  and  surrendering  the  checks,  plaintiff  should  have 
judgment. 

Tliere  can  be  no  question  of  the  propriety  of  this  ruling.  -  It  was  competent 
for  the  defendant  to  waive  the  statutory  provisions  as  to  the  formal  tender  of 
the  charges  and  tickets,  and  the  facta  found  very  clearly  show  there  was  such 
waiver.  The  conduct  of  the  defendant  rendered  it  unnecessary  for  the  plaintiff 
to  do  more.  The  objections  he  no>v  makes  to  the  sufficiency  of  the  demand 
and  tender,  in  order  to  show  a  conversion  of  the  wheat,  might  all  tiave  been 
obviated  at  the  time  but  for  his  own  conduct  in  denying  plaintiffs  ownership, 
and  placing  bis  refusal  to  deliver  it  upon  the  ground  that  it  belonged  to  an- 
other. He  cannot  now  be  permitted  to  change  his  position,  and  place  his  re- 
fusal upon  anuther  and  different  ground,  to  defeat  this  action.  McCarthy  v. 
Haiitoay  Co.,  96  U.  S.  2(i7;  Hoibrook  v.  Wight,  24  Wend.  189.  The  de- 
fendant's refusal,  under  the  circumstances,  must  t>6  treated  as  a  conversion, 
and  plaintiff's  rights  and  remedies  are  as  fully  preserved  as  if  a  strictly  for- 
med tender  bad  been  made. 

Judgment  affirmed. 


Rkid  v.  Faazeb  and  another. 

{SupTCTM  Oovert  ((f  Minneaota.   Kov«mber  29,  1887.) 

PAsniKBsHiP— As  TO  Third  PBBSOin. 

BvidviiM  held  sulHcient  to  support  the  finding  by  the  Jury  of  the  oontintunce  <A 
the  partnership  relatioiu  of  the  defiBodanti,  as  to  the  public  and  pezsons  daeling 

with  tbeiu. 
{ff^iaJna  by  the  OduH.) 

Appeal  from  district  coart.  Steams  oounty;  Goluns,  Judge. 
Taylor  A  Stewart,  for  field,  respondent.   Bruckart  ARe^noldSt  forFraEer 
and  another,  appellants. 

yANDERBUROH,  J.  1.  The  plaintiff  sues  thedefendants  as  copartners  upon 
an  account  for  work  and  labor,  and  unites  with  the  cause  of  action  for  his 
own  services  similar  claims  in  favor  of  other  parties,  which  are  alleged  to  have 
l)een  duly  assigned  to  him.  The  assignmente  which  were  offered  in  evidence 
were  valid  transfers  of  the  accounts  as  between  the  parties;  and  sufficient  to 
constitute  the  plaintiff  the  real  party  in  interest. 

2.  The  defendant  Frazer,  who  alone  appears  in  the  case,  insists  that  the 
evidence  in  the  case  is  insufficient  to  establish  a  partnership  liability  as  against 
him.  The  case  made  by  the  plaintiff  was  not  a  strong  one,  but  we  are  of  the 
opinion  ttiat  there  was  sufficient  evidence  to  send  it  to  the  jury  Thedefend- 
ants were  engaged  in  quarrying  stone  near  St.  Cloud,  and  are  admitted  to  have 
been  in  partnership  till  into  March,  1886.  Plaintiff's  services  commenced  in 
the  same  quarry  in  April,  1886.  The  defendant  Frazer  was  there  and  directed 
the  plaintiff  as  to  his  boarding  place,  and  showed  him  where  to  work.  The 
tools  aud  appanUus  of  the  defendants  remained  at  Ihe  quarry  unchanged,  and 
there  is  some  evidence  tending  to  eliow  that  the  business  was  still  carried  on 
in  the  partnership  name,  and  it  does  not  appear  ttutt  anything  had  been  done, 
nnlil  ^tet  the  services  in  queatioa  had  been  raodeied,  which  would  be  Boffl- 
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dent  to  notify  the  public  or  third  persons  that  the  partnenhlp  did  not  con- 
tinue. 
Order  afflrmed. 


BiCHABDSON  V.  BoaRRs  and  others. 

(Sitpreme  Onat  of  Minneiola.    November  25^  1887.) 

1.  JtnK]MBirr.-BBHDmoH  AVD  EifTBY— Imbcrtiok  OF  Cosn. 

As  retpects  the  lien  or  validity  of  a  Judgment  inrurmally  entered  and  docketed 
without  the  taxation  and  insertion  oF costs  therein,  the  omission  Is  tu  be  treated  as 
an  irregnlarity  merely.  But  for  the  purposes  of  an  api>eal  the  prevailing  party 
seeking  to  limit  the  right  of  his  adventary,  is  to  be  held  to  strict  practice,  and  the 
Judgment  Is  not  to  be  deemed  perfected  until  the  costs  to  which  be  ia  entitled  are 
duly  taxed  and  inserted  in  the  jud;^ment. 

2.  Nbw  Trial — Morion — Bill  or  ExcEPTioirs—AniB  Timb  fob  Apfxal  ba^Kxpibkd. 

A  -fMriy  is  not  entitled  to  have  a  case  or  bill  of  exceptions  settled  and  allowed  as 
a  basis  for  a  motion  for  a  new  trial,  after  the  time  to  appeal  from  a  final  Judgment 
duly  perfected  and  entered  in  the  same  action,  has  expired. 
4.  Apfbal — Feom  Oedbb  UisMiesiifa  Afflioatioh  to  Sbttlb  Bill. 

An  order  of  the  district  court  dismiaaing  an  application  for  the  lettlement  of  a  bill 
of  exceptions  is  not  appealable. 
<8lf'labu$  by  ths  Oowt.) 

Appeal  from  district  court,  Le  Sueur  county;  Edsoiv,  Judge. 
Townley  !U  Gale,  for  Bicbardson,  appellant.  ii»  R.  Bwntt  and  A .  <7.  Brown^ 
tor  Bogera  and  others,  respondents. 

Vahdebbttbgh.  J.  The  plaintiff  applied  to  the  judge  of  the  district  court, 
upon  order  to  sliow  cause,  for  an  allowance  and  settlement  of  the  bill  of  ex- 
ceptions prepared  by  him  in  the  case,  to  which  amendments  had  been  dulj 
served  by  defendant.  The  application  was  regular  in  form,  but  was  denied 
and  the  order  discharged,  and  from  the  order  denying  such  applicittion  the 
plaintiff  appeals.  The  defendants  move  to  dismiss  the  appeal  on  the  ground 
that  the  time  to  appeal  from  tlie  judgment  has  expired  and  no  appeal  has  tieen 
taken,  and  tiiat  it  is  therefore  too  late  to  apply  to  the  court  for  a  settlement 
of  the  exceptions.  The  plaintiff,  however,  contends  that  no  such  final  judg- 
ment has  been  entered  as  to  limit  the  time  to  appeal,  on  the  ground  ttiat  the 
judgment  ia  manifestly  incomplete  and  Imperfect,  in  that  the  coats  to  which 
defendants  are  entitled  by  virtue  of  the  decision  in  their  favor,  were  not  in- 
serted in  and  made  a  part  of  the  judgment. 

It  is  tliereby  adjudged  "that  this  action  be  and  is  hereby  dismissed  on  the 
merits,  and  it  is  further  adjudged  and  determined  that  the  said  defendants 

recover  of  said  plaintiff  the  sum  of  '  dollars,  costs,  and  disbursements 

of  this  action."  The  costs  properly  constitute  a  part  of  the  judgment,  and 
unless  they  are  waived  or  released  by  the  prevailing  party,  he  is  as  much  en- 
titled to  have  them  tnduded  as  other  relief. 

For  the  purposes  of  an  appeal  the  cases  in  Now  York  and  In  Wisconsin 
hold,  under  substantially  similar  statutory  provisions,  that  a  judgment  is  not 
perfected  until  the  costs  are  inserted,  and  hence  the  time  to  appeal  does  not 
run  against  the  defeated  party  until  they  are  properly  titxed  and  Included  in 
the  judgment.  Andreas  v.  Welch,  47  Wis.  136.  2  TU.  W.  Bep.  98;  School- 
Diatriat  v.  Kemen,  82  y.  W  Bep.  42;  Lentilhon  t.  Mapor,  8  Sandf.  723: 
MeMdhon  t.  BarrUon,  5  How.  Fr.  860;  Sherman  v.  PosUey,  45  Barb.  352; 
Champion  v.  Plymouth  5oc..  42  Barb.  444.  While  something  may  be  said 
upon  the  other  side  of  the  question*  yet  we  think  this  oonstruction  wtabltsheB 
the  better  rule. 

As  respects  the  lien  or  validity  of  a  judgment,  the  omission  to  include  costs, 
or  an  insertion  therein  <j£  oosta  taxed  wiChout  notice,  is  to  be  teeated  as  an 
Irregularity  merely.  Dix  t.  Palmer,  5  How.  Fr.  2i36;  Pf^tw  v.  Bmttht  9 
How.Fr.  264;  2'nKy  t. iTwivAnv,  1  Code B.  (K.S.)198;  Uyd»y.MarUn» 
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16  Hinn.  38,  (6U.  A  party  may  enter  and  docket  his  judf^ment  so  as  to 
secure  a  lien  without  waiting  to  give  notice  of  taxation  of  coats,  and  upon  a 
relaxation,  the  record  may  be  amended  and  if  the  costs  are  reduced  the  amount 
of  such  redaction  may  be  indorsed  on  the  execution  if  previously  issued.  .  But 
as  held  in  Champion  t.  Plymouth  8oc.,  supra,  a  party  seeking  to  avail  him- 
self of  the  statutory  limitation  of  his  adversary's  right  to  appeal,  should  be 
held  to  strict  practice. 

In  McMahan  t.  Haifiaon,  supra,  it  is  suggested  that  until  the  costs  are 
taxed  it  cannot  be  known  in  cases  where  proceedings  are  to  be  stayed,  in  what 
sum  the  sureties  are  to  justify,  and  that  it  is  better  that  the  prnctice  be  uni- 
form, whether  a  stay  is  had  or  not.  But  a  stronger  reason  for  the  rule  is 
suggested  by  the  practice  under  which  the  action  of  the  district  court  in  the 
adjustment  of  costs  is  reviewed  in  tills  court.  Errors  in  the  taxation  of  costs 
can  only  be  reached  on  appeal  from  the  judgment,  as  an  intermediate  order 
affecting  the  judgment.  Closen  v.  Allen,  29  Minn.  87,  12  N.  W.  Hep,  146. 
The  order  of  the  district  court  on  appeal  from  the  clerk's  aiijnstment  must  be 
made  before  the  judgment  appealed  from  is  finally  perfected.  See  Cord  v. 
Southwell,  15  Wis.  216,  where  it  is  said  by  Dixon,  C.  J. :  "Costs  constitute  a 
part  of  the  judgment,  and  1  do  not  think  it  can  be  deemed  perfect  until  they 
are  ascertained  and  included ;  and,  therefore,  though  the  order  adj  usting  costa 
may  in  fact  have  been  made  after  the  judgment  was  otherwise  complete,  yet 
for  the  purpose  of  appeal  and  review  it  must  be  taken  to  have  twen  made  be- 
fore." 

Upon  the  state  of  the  record  before  us  we  conclude,  therefore,  that  the  ap- 
pellant has  not  lost  his  right  to  appeal  from  the  judgment  or  move  for  a  new 
trial. 

But  the  right  to  have  a  case  or  exceptions  settled  or  to  move  for  a  new  trial 
is  presumptively  gone  when  the  time  to  appeal  from  the  judgment  in  the  ac- 
tion has  expired.  Deering  v.  Johnson,  33  Minn.  97, 22  N.  W.  Bep.  174;  Bone- 
steel  V.  Bonesteel,  30  Wis.  153.  Upon  a  former  motion  not  Qnally  determined 
the  queetioa  here  decided  was  not  fully  presented  or  considered. 

The  motion  to  dismiss  the  appeal  must,  however,  lie  granted  (though  not 
upon  the  ground  urged  by  respondent)  because  the  order  appealed  from  is  not 
appealable.  The  refusal  of  the  trial  court  or  j  udge  to  settle  or  certify  a  case 
cannot  be  reviewed  on  appeal.  Ttie  remedy  is  mandamus.  State  v.  Cox,  26 
lOnn.  214,  2  W.  Bep.  494;  State  v.  Maadonald,  30  Minn.  99,  14  W. 
Bep.  459. 

Appeal  dismissed. 


Smith,  Trustee,  etc.,  e.  Bbainsbd  and  anottier,  Assignees,  etc. 

(Svttnm  Cburt  of  JfiaiMNto.   November  80, 1887.) 

1.  InOLVEHCT— PBBrBRBNTIAL  OOKVBYjkltO  — COHBTBDCTIOM  OF  StatutX  —  RlGHXI  OF 

Attachisg  Cbbdhob. 

A  proviaion  In  an  insolvent  or  bankrupt  law  providing  that  a  preferential  con- 
veyance made  in  frand  of  the  provisions  of  the  statute  shall  be  void,  is  to  be  con- 
atrued  as  meaning  simply  that  it  ia  voidable  only  in  favor  of  promedings  antler  aud 
in  aid  of  the  law.  A  creditor  who  Is  not  a  party  to  the  Insolranoy  proceedines.  bat 
ii  claiming  the  property  by  virtue  of  an  attachment  or  judgment  against  the  in- 
BolveDt  debtor,  can  claim  no  benefit  from  this  provision. 

2.  Sun— 8acoin>  Gbkditob— RatKASB  or  SBOoaiTr— Fbovifq  Debt— Ebioppbl. 

Where  the  insolvent  law  provides  that  a  secured  creditor  may  release  and  deliver 
ap  to  the  aasiKnee  the  property  held  as  security,  and  be  aduiltted  as  a  creditor  for 
the  whole  of  his  debt,  the  proof  of  the  whole  claim  without  a  release  would  not  of 
itself  operate  to  dischaive  or  release  the  security.  Only  the  assignee  Id  bankruptcy 
oould  avail  himself  of  the  right  which  this  provision  of  the  act  was  intended  to  se- 
cure for  the  beoefitoftheeatete.  AmortgagMwho  has  provad  his  debt  against  tiia 
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estate  of  the  mortgagor  withoat  dlscharginf^  his  mortftaffe,  Is  not  thereby  estopfied 
to  claim  under  it  a^nst  a  sabaeqaent  attaobli^  creditor  who  bos  not  proved  hia 

debt. 

(Syllabus  by  the  0»urt.) 

Appeal  from  district  court,  Otter  Tail  countj;  Baxter,  Judge. 
Benton  A  RobertSt  for  Smith,  respondent.   Jf.  R.  Tyler  and  Clapp  <fi 
Woodardf  tot  Brainerd  and  others,  appellants. 

Mitchell,  J.  Counsel  have  discussed  various  questions  as  to  the  extra- 
territorial effect  of  insolvency  or  bankruptcy  proceedings,  and  as  to  whether 
the  provisions  of  the  insolvent  law  of  Vermont  will  govern  this  cnse. 

It  is  wholly  unnecessary  to  consider  these  questions,  for  the  reason  that, 
conceding  all  that  the  intervenor  claims  in  that  respect,  and  that  the  Ver- 
mont statute  will  control  precisely  as  if  the  property  were  situated  in  that 
state,  yet,  upon  all  the  facts  stated  in  his  complaint,  he  has  no  possible  stand- 
ing in  court.  He  relies  first  upon  tlie  provisions  of  tliat  statute  to  the  effect 
that  a  preferential  transfer  or  conveyance  by  an  insolvent,  or  one  in  contem- 
plation of  insolvency  within  four  months  of  the  filing  of  a  petition  by  or 
against  liim  to  one  having  reasonable  Cituse  to  bslieve  that  such  person  is  in- 
solvent, or  in  contemplation  of  insolvency,  "shall  be  void;  and  the  assignee 
may  recover  the  property,  or  the  value  thereof,  as  assets  of  the  insolvent 
debtor."  This  and  similar  provisions  in  bankrupt  or  insolvent  laws  are  al- 
ways construed  as  meaning  simply  that  such  conveyances  are  voidable  only 
in  favor  of  proceedings  under  and  in  aid  of  the  law.  Smith  v.  Detdrtek,  30 
Minn.  60,  U  N  W  Hep.  262;  Berry  v.  O'Connor,  33  Minn.  29,  21  N.  W. 
Rep.  840.  The  intervenor  is  an  entire  stranger  to  these  insolvency  pnweed- 
ings.  He  is  not  claiming  under  them,  but  in  hostility  to  them  under  his  at- 
tachment and  judgment  lien  in  a  suit  instituted  by  himself  against  the  in- 
solvent debtor.  His  further  contention  is  that  the  legal  effect  of  the  act  of 
the  St.  Albans  Trust  Company  in  proving  their  claim  against  Bniinerd  be- 
fore the  court  of  insolvency  in  Vermont,  and  accepting  dividends  thereon,  >a 
to  release  and  discharge  their  security  on  the  land  covered  by  their  trust  deed. 
It  is  not  alleged  that  it  was  ever  in  fact  released  or  discharged,  and  no  pro- 
vision of  the  Vermont  statutes  is  pleaded  which  would  give  to  the  act  of  prov- 
ing the  debt  any  such  effect.  But,  as  a  matter  of  fact,  by  reference  to  the 
statute  itself,  it  will  be  found  that  a  secured  creditor  has  three  courBes,either 
of  which  he  may  pursue:  (1)  He  may  rely  on  his  security  alone,  and  not 
prove  his  debt  at  all;  (2)  he  may  have  the  property  held  as  security  sold  under 
the  order  of  the  court,  and  the  proceeds  applied  towards  payment  of  his 
claim,  and  then  be  admitted  as  a  creditor  for  the  residue,  if  any;  or  (3)  he 
may  release  and  deliver  up  to  the  assignee  the  property  held  as  security,  and 
be  admitted  as  a  creditor  for  the  whole  of  his  debt. 

Assuming  that  the  St.  Albans  Trust  Company  had  proved  the  full  amount 
of  their  claim,  this,  without  a  release,  would  not  of  itself  operate  to  discharj;e 
this  mortgage  or  trust  deed.  It  miglit prevent  them  from  setting  it  up  against 
the  assignee  claiming  the  property  as  part  of  the  assets  of  the  estate  of  the  in- 
solvent debtor.  But  only  the  assignee  can  avail  himself  of  the  rights  which 
the  provisions  of  the  insolvent  law  were  intended  to  secure.  The  intervenor 
can  claim  no  benefit  from  it.  Neither  can  he  set  up  the  acts  of  the  trust 
company  in  the  insolvency  proceedings  by  way  of  estoppel.  There  is  an  en- 
tire want  of  mutuality  as  well  as  privity.  He  has  acquired  no  title  from  the 
assignee  and  is  not  a  party  to  the  proceedings.  Cook  v.  Farrington,  104 
Mass.  212.  The  facts  pleaded,  tending  to  show  that  the  insolvent  debtor  will 
be  entitled  to  a  discharge  from  His  debts  provable  under  the  insolvent  law 
when  the  insolvency  proceedings  are  brought  to  a  close,  are  utterly  irrelevant. 
Even  if  such  a  discharge  had  been  already  granted,  it  would  simply  release 
the  debtor  from  pwaonaJ  liabllitr  toe  these  debts,  and  relieve  taia  eubae^uently 
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Boqnired  property  from  alAaofanwiit  or  levy.  It  would  in  no  way  affect  valid 
UeoB  acquired  npon  pn^rty  prior  to  the  inatttution  oC  the  insolTenay  prooeedp 
iDgs. 

The  demurrer  to  the  interrenor's  complaint  was  properly  soBtained.  Order 
affirmed. 


Phelps,  Adm'r,  etc.,  v.  Winona  &  St.  P.  Kt.  Go. 

{Supreme  Court  qf  Minnetola.   NoTWuber  80,  1887.) 

1.  KaoLioBscB — Etidehob — CovDrrtoK  or  Hiohwat — Firahoi&l  Gibcdioiaiiob  or 
Dkckaskd. 

Action  for  damages  nanltlnK  ftom  the  UMllgeneo  of  d«f<nidant  In  obstructing  a 
highway  crossing  with  snow  thrown  ft-oni  the  railroad  track,  eaasing  the  death  of 
plaintiff's  intestate.  Held:  (1)  Evidence  of  the  difflcultiea  experienced  by  uther  trav- 
ders  in  attempting  to  pass  the  crossing  prior  to  the  accident,  and  vhile  the  high- 
way was  in  rabetantially  the  aanie  conditjun,  wos  admissible.  (2)  Evidence  of 
what  the  deceMad  was  worth  at  the  Ume  of  hla  death  was  admissible  for  the  par- 
poae  of  BbowiDg  tiie  reasonable  expectation  of  pecani*ry  benefit  to  his  family  from 
the  continuance  of  his  life.  Any  one  who  has  knowledge  of  his  pecuniary  afTaira, 
as  an  attorney,  who  managed  the  settlement  of  his  estate,  may  testify.  The  fact 
that  his  Icnowledge  was  derived  in  part  from  proceedings  had  in  the  probate  court 
in  the  settlement  of  his  estate  does  not  render  nip  testimony  secondary  evidence. 

Sl  DtBMiesAx— Arran  Kaw  Trial  Obahtxd — Bab  to  SuBsntuEHT  Actiok— Estoppsl. 
Where  an  action  faaa  been  tried,  and  a  verdict  for  the  plaintiff  set  aside  by  the 
court,  and  a  new  trial  granted,  the  plaintiff  has  a  right  to  dismiss  or  discontinue 
hla  action,  the  same  as  if  no  trial  uad  ever  been  had.  It  would  be  a  dismissal 
"before  trial,"  and  no  bar  to  another  suit  for  the  same  cause  of  action.  Nor  would 
the  plaintiff  be  estopped  ft-um  setting  ap  in  the  second  suit,  as  the  basis  of  his  right 
to  recoTar,  other  or  mfbetvcA  ftcts  from  those  set  ap  in  tlie  fltst  action. 

8.  ABAraMurr— Pranucr  or  asothkb  Aoriov. 

To  maintain  the  defense  of  the  pendanoy  of  another  suit  for  the  nme  cause  of 
action,  it  must  be  afflrniatlTely  proved  that  the  suit  is  tliU  pending. 

(Stfllabut  b]f  lit  Ooxirt.) 

Appeal  from  district  court.  Waseca  county. 

Wilson  <b  Bowers,  for  Winona  &  St.  Peter  By.  Oo.,  appellant.  B.  8.  LtteU 
and  M,  3).  L.  CoUester,  for  Phelps*  respondent. 

HiTCKBXJ.t  J.  Action  for  damages  resulting  from  defendant's  ne^genoe 
causing  the  decdli  of  idaintiff*8  intertate.  The  negligence  charged  was  throw- 
ing Bnow  from  the  railroad  tra^  upon  the  highway  at  a  orouing,  the  bank 
foimed  by  which  on  one  Bide  was  highest  at  the  south  end,  and  on  the  other 
side  highest  at  the  north  end.  thus  rendering  the  highway  impasBable  on  the 
usdbI  traveled  track,  and  compelling  travelers  to  enter  the  cut  at  the  end 
where  the  bank  was  lowest  <m  that  aide,  and  then  follow  the  railroad  track  to 
a  point  at  which  they  could  get  out  on  the  opposite  side;  that  this  state  of 
ttiings  bad,  to  the  knowledge  of  defendant,  oontinued  for  several  weeks,  with- 
out its  removing  the  obstruction;  that  while  deceased,  traveling  the  highway 
with  a  team,  was  on  the  railroad  track  making  the  crossing  in  the  manner  in- 
seated,  defendant's  train,  running  at  a  very  high  rate  of  speed,  and  without 
any  wUstle  being  blown,  or  bell  rung,  to  warn  the  travelers  at  the  crossing, 
ran  over  and  kill«i  him.  The  defendant,  as  its  first  defense,  denied  negligence 
on  its  part,  and  alleged  contributory  negligence  on  part  of  the  deceased. 

1.  Defendant's  first,  third,  and  fourth  assignments  of  error  are  the  admis- 
Bimi  <tf  evidence  tending  to  show  the  unsafe  and  impassable  condition  of  the 
highway  for  some  days  prior  to  the  accident,  and  the  difficulties  e:q)erlenced 
by  other  travelers  in  attempting  to  make  the  croBsing.  There  was  evidence 
tending  to  show  that  the  highway  was  in  substanUaUy  the  same  condition 
dnrii^  this  time  as  on  the  day  of  the  accident,  except  that  theobstruction  was 
incrrased  by  additional  snow  being  thrown  out  from  the  railroad  track.  As 
to  the  materiality  and  competMu^  of  thisevidence  there  la  no  room  for  doubt. 
T.SSn.W.HO.S— 18  Pr»nalf> 
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was  admlMfbla  both  to  i»oTe  the  unsafe  oondtfeioiL  of  the  highway,  and  also 
ttiat  this  bad  continued  so  long  as  to  chaige  defendant  with  knowledge  uf  the 
Act,  and  with  negligence  in  not  removing  the  obstruction.  These  matters 
were  in  iasne  under  the  plMdlngs.  and  also,  as  appears  from  Uw  UU  ot  exoep- 
tdons,  under  the  evidence.  The  deftodant  especiatlj  complains,  in  this  oon- 
nection,  the  fact  that  the  witness  Barber  was  permitted  to  testify  somewhat 
in  detail  of  the  difficultieB  which  he  eraerienced  in  attempting  to  cross  on  the 
morning  of  tiui  d^  of  the  aoddent,  and  also  oa  the  day  praTious,  describing 
what  he  did,  and  the  ettxatB  he  made  to  get  across  witti  his  team.  Proof  of 
the  fiact  that  other  persons  were  unable  to  cross,  and  the  efforts  they  made 
to  do  sOt  was  competent  for  tlie  purpose  of  showing  the  obstructed  and  unsafe 
condition  of  the  highway.  It  is  analc^us  in  principle  to  cases  where  evi- 
dence of  similar  accidents  is  admitted  to  show  that  the  common  oourse  was  in 
an  unsafe  condition.  It  is  the  practical  test  of  common  experience,  often  the 
most  satisfactory  evidence.  Phelps  v.  Mankato,  23  Mian.  279;  Kelly  v.  Rail- 
VMV,  28  Minn.  100,  9  K.  W.  Bep.  588;  Morse  v.  Railumy,  30  Minn.  471.  16 
K.  W.  Rep.  358;  KoUti  v.  RaUway  Co.,  32  Minn.  133. 19  N.  Eep.  655; 
Darling  v.  Westmoreland,  52  N.  H.  401;  Kent  v.  Lincoln,  32  Yt.  591. 

2.  The  fourth  assignment  of  error  is  that  plaintiff  was  allowed  to  ask  a 
witness  what  the  deceased  was  making  the  journey  for;  his  answer  being  that 
it  was  to  get  some  medicine  for  bis  wife.  Whether  material  or  not,  we  do 
not  see  that  defendantcould. have  lieen  prejudiced  by  this  evidence.  The  pre- 
sumption is  that  he  was  traveling  Uie  highway  for  a  proper  purpose.  There 
is  nothing  in  the  record  to  indicate  that  there  was  any  question  of  factat  issue 
under  the  evidence  upon  which  this  testimony  oould  have  had  any  effect  prej- 
udicial to  the  defendant. 

8.  The  fifth,  sixth,  and  seventh  assignments  ot  error  are  the  admission  of 
certain  evidence  tending  to  show  what  property  the  deceased  had  when  he 
come  to  the  state  some  20  years  before,  what  occupation  he  had  followed,  how 
much  he  bad  accumulat«i.  and  what  he  was  worth  at  the  time  of  his  death. 
This  was  clearly  admissible  for  the  purpose  of  showli^  the  reasonable  ex- 
pectation of  pecuniary  benefit  to  his  family  from  the  continuance  of  life.  Sha- 
ler  V.  Railuoay,  28  Minn.  103,  9  N.  W.  Bep.  575;  Opsahi  v.  Judd,  30  Minn. 
126, 14  K.  W.  Rep.  575.  To  prove  what  a  man  is  worth,  as  In  the  somewhat 
analogous  case  of  proving  bis  solvency  or  insolvency,  it  Is  not  necessary  to 
produce  the  title  papers  for  his  property,  or  the  records  of  conveyances  to 
him.  Any  person  who  is  conversant  with  the  facts,  and  who  has  knowledge 
of  the  existence  and  ownership  of  his  property,  may  testify.  One  who  man- 
aged the  settlement  of  his  estate  after  bis  death,  and  in  that  way  acquired 
knowledge  as  to  what  property  he  had,  and  what  he  owed,  may  testify  as  to 
those  facSs.  The  fact  that  he  acquired  this  knowledge,  in  whole  or  in  part, 
from  proceedings  had  in  the  probate  court,  in  the  settlement  of  the  eetate* 
does  not  make  his  evidence  secondary  in  its  nature.  All  the  witnessra  inter- 
rogated on  this  subject  had  more  or  lees  personal  knowledge  of  the  deceased's 
proper^  and  pecuniary  affairs,  and  hence  were  qualified  to  testify.  The  point 
made  that  the  witness  Murphy  testified  merely  as  to  what  deceased  told  him, 
is  not  borne  oat  by  the  record.  His  testimony  as  to  what  property  deceased 
had  at  the  time  inquired  about,  appears  to  have  been  based  on  what  he  saw 
while  working  for  him,  or  while  residing  in  the  neighborhood. 

4.  The  eighth  assignment  of  error  is  the  exclusion  of  evidence  in  support 
of  defendant's  second  defense.  This  defense  is,  in  substance,  that  plaintiff 
had  brought  a  former  suit  for  the  same  cause  of  action,  in  the  complaint  in 
which  she  had  alleged  the  circumstances  under  which  the  deceased  was  travel- 
ing on  the  railroad  track' at  the  time  of  the  accident  differently  from  those 
alleged  in  this  action;  that  she  went  to  Irlal  on  the  complaint,  and  recovered 
a  verdict,  w  hich  on  motion  vA.  defendant  vras  set  aside,  and  a  new  trial  granted, 
on  the  ground  that  the  deceased  had  no  right  to  travel  on  the  trai^  under  tha 
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circiuuBtances  as  all^^  in  the  complaint,  and  that  in  doing  so  he  was  guilty 
of  contributory  negligence ;  that  thereupon  plaintiff  moved  the  court  for  leavo 
to  amend  her  complaint,  so  as  to  all^e  the  facta  as  now  alleged  In  the  com- 
plaint in  the  present  action ;  that  the  court  refused  to  allow  her  to  amend,  for 
the  reason  that  she  must  have  known  the  facts  prior  to  going  to  trial,  and  that, 
having  seen  fit  to  go  to  trial  on  the  complaint  as  it  waa,  she  ought  not  now 
to  be  allowed  to  make  a  change  of  base;  that  thereupon  she  "dismissed,  or 
claimed  to  have  dismissed, "  that  action,  and  then  brought  the  present  one,  al- 
leging as  the  grounds  for  recovery  the  same  facts  as  in  the  first  action,  except 
as  varied  by  the  facts  which  she  had  unsuccessfully  sought  to  set  up  by  way 
of  amendment  to  her  first  complaint.  "  Wherefore  defendant  claims  the  plain- 
tiff VA  estopped  from  maintaining  an  action  or  recovering  against  defendant  in 
this  suit  on  a  position  or  on  grounds  inoonsisteut  with  those  set  up  as  her  right 
of  action  in  the  first  suit,  and  that  it  would  be  inequitable  to  permit  her  to 
take  suoh  an  inconsistent  position  otter  she  had,  with  full  knowledge  of  all  the 
tacts,  alleged  and  brought  evidence,  and  sought  to  leoovor  on  different  and 
inconsistent  grounds."  This  defense  is  to  us  a  novel  one,  and  the  fact  that 
counsel  of  such  ability  and  usual  perspicuity  fail  to  make  clear  on  what  legal 
princifdes  they  daim  It  to  rest  confirms  us  in  the  opinion  tiiat  there  is  noth- 
ing in  it  We  think  the  mere  statement  of  the  tacts  is  enough  to  show  that 
they  constitute  no  d^ense.  Whatever  probative  force  this  "diange  of  base" 
may  have  to  prove  that  it  is  on  after-thought,  and  not  true  in  tact,  the  fftcts 
alleged  do  not  contain  the  first  element  Of  estoppel.  We  have  found  no  ease* 
and  have  been  referred  to  none,  to  support  the  proposition  that,  after  a  party 
has  dismissed  or  discontinued  a  suit,  lie  may  not  bring  another  tat  the  same 
cause  of  action,  with  different  allegations  In  his  plrading  as  to  the  facts  on 
wtii<^  he  predicfdes  his  right  of  recovery.  His  laches  may  be  good  ground  toit 
a  court  in  ito  discretion  to  refuse  to  allow  him  to  amend  his  pleading  in  the 
first  action;  but.  Uiat  being  discontinued,  there  la  nothing  to  prevent  him 
from  bringing  a  second  action,  and  framing  his  pleading  aa  he  pleases.  Cases 
snch  as  EaUioan  v.  M^arihy,  96  U.  8.  267,  cited  by  counsel,  are  not  at  all 
in  point.  That  was  a  case  where  the  railway  company  refiued  to  ship  cattle 
solely  and  expressly  on  the  ground  of  want  of  cars.  When  sued  for  breach 
of  contract,  ui^  set  up  as  a  defense  the  illegality  of  making  shipments  on 
Sunday.  The  conrt  very  properly  held  that,  having  placed  their  refusal  to 
pedff  orm  a  contract  or  duty  exclusively  on  one  ground,  tney  cannot,  when  sned, 
shift  their  position  and  place  their  refusal  on  some  otho:  ground.  This  de- 
tense  was  evidently  set  up.  not  as  a  former  adjudication,  but  in  tiie  naturoot 
an  estoppel  fay  conduct,  which  should  prevent  plaintiff  from  recovering  on  an 
allied  state  of  facts  different  from,  or  Inconsistent  with,  those  alleged  In  the 
first  action.  But  on  the  argument  it  was  urged  that  the  dismissal  <^  the  first 
action  was  a  determination  on  the  merits;  that,  one  trial  being  tiad.  It  was  not 
a  dismissal  "before  trial,"  within  the  meaning  of  Qen.  St.  c.66,  §  262,3Ul>9ec.  1. 
This  is  clearly  untenable.  The  award  of  a  new  trial  wipes  out  the  verdict. 
Setting  aride  a  verdict  is  as  if  it  had  never  been,  and  it  cannot  be  used  for 
any  purpose.  It  Is  a  mistrial,  and  the  plaintiff  has  the  same  right  to  dismiss 
or  discontinue  as  if  no  trial  had  ever  been  had.  Sdioardv  v.  Edwardt,  22 
11L121;  HiU.New  Trials,  74;  Hidden  y.  Jordan,  2&Qal.^U  City  qf  Winona 
V.  Minnesota  Const.  Co.,  27  Minn.  415,  6  N.  W.  Rep.  795,  and  8  N.  W.  Rep. 
14S.  Cases  arising  under  the  federal  "removal  acts"  are.  in  view  of  their 
manifest  purpose,  as  well  as  of  their  peculiar  language,  not  much  In  point  in 
this  case  on  either  side.  The  court  was,  therefore.  In  our  opinion,  right  in 
exduding  all  evidence  under  the  second  defense,  because  it  did  not  state  facts 
constituting  any  defense.  , 

5.  The  tUrd  defense  was  a  plea  of  a  formw  suit  pending  for  the  same  cause 
of  action,  and  the  exclusion  of  evidence  alleged  to  have  been  offered  in  support 
of  this  defense  constitutes  the  ninth  and  last  assignment  of  error.  The  record 
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shows  that  In  snpport  of  the  ueemd  d^mu  defendant  offlered  Mriatim  the 
sammonB,  pleadingB.  rezdict.  motion  papers  for  a  new  trial,  the  order  and 
dedflton  of  the  coart  on  that  motion,  the  motion  papers  of  plaintiff  for  leave  to 
amend  her  complaint,  and  the  order  and  decision  of  the  court  thereon,  in  the 
first  action  alread;  referred  to,  which  were  all  excluded  by  the  court;  that  de- 
ftodant  then,  without  stating  the  object  for  which  the  offer  was  made,  offered 
the  same  papers  altogether,  and  the  rejection  of  them  is  the  error  complained 
of.  In  view  of  the  drcumstances  under  which  the  offer  was  made,  there  was 
nothing  to  suggest  to  the  mind  of  the  court  that  it  was  made  in  support  of 
the  third  defense^  On  the  contrary,  the  n^ral  Inference  would  be  that  coun- 
sel was  simply  fortifying  his  position  in  snpport  of  his  second  defense  by  re- 
offering  the  same  papers  in  mass,  especially  as  these  were  flies  and  records  in 
ttie  very  action  which  defendant  had  alleged  that  defendant  "  had  dismissed 
or  attempted  to  dismiss."  If  counsel  reoffered  the  papers  for  anothei-  and 
different  pnrpose,  be  should  under  the  circumstances  have  so  stated.  But, 
for  another  reason,  there  was  no  prejudicial  error  in  excluding  them.  No 
other  evidence  was  offered  in  support  of  the  third  defense.  If  admitted,  the 
evidence  offered  would  have  been  utterly  insufficient  to  prove  the  pending  of 
another  action.  The  efFective  part  of  such  a  plea  is  that  the  action  is  still 
pending.  This  must  be  affirmatively  proved.  The  evidence  ofTered  would 
have  simply  proved  that  such  an  action  had  been  commenced,  but  while  law 
suits  are  sometimes  very  protracted,  yrt  we  apprehend  that  there  is  no  pre- 
sumption of  law  thf^  a  suit  once  begnn  is  still  pending,  until  the  contrary 
appears. 
Order  affirmed. 


Ebabher  «.  Deustkbhahh. 

{SapniM  Oburf  ^  Jffiine»(s.   ITovember  36, 1887.) 

1.  TBCsn— RnULTIITO— -POBCHABI  BT  AOEItT— PBOCBBSe  OF  SaLK. 

If  an  agent  employed  to  purchase  lands  for  his  principal,  and  with  his  money, 
upon  the  purchase  tnereof,  takes  the  title  thweto  in  his  own  name  without  the 
knowledge  or  ooDBent  of  the  latter,  he  will  be  adjudged  to  bold  the  title  as  tnutee 
for  his  principal,  and.  If  sold  and  traiuferred  by  bini,  the  proceeds  in  bla  hands 
will  be  iiupreised  with  a  similar  tniat,  and  the  court  will  oompel  him  to  aooonnt 
therefor. ' 

2.  DuREsa— DBnnmow — Plbadiito. 

Duress  defined,  and  tlie  allegations  in  the  complaint  held  insufficient  to  austain 
a  claim  that  tbe  payment  of  a  certain  sum  of  money  was  obtained  under  oompal- 
sion. 

8-  Sams— PATHsnT  dkdbb— Faoxb  mdbt  bb  Fi,badbd. 

Where  the  payment  of  money  is  alleged  to  have  been  obt^ned  by  fraad  and  un- 
due influence,  tbe  facte  ooustituting  the  same  most  be  aat  faith  In  the  ideadiog. 
{SsttabvM  fty  the  Omtrt.) 

Appeal  from  district  court,  UcLeod  county;  Maodonald,  Judge. 
W  F,  SchonffffSt  for  appeUant    C.  D.  O'Brien^  for  respondent. 

YANPERBtmoH,  J.  The  complaint  In  this  action  is  demurred  to  for  insuf- 
ficiency, and  for  misjoinder  of  causes  of  action. 

1.  The  statement  of  the  transaction  out  of  which  a  cause  of  action  is  claimed 
to  havearisen  in  plaintiff's  favor  Is  not  very  full  or  clear,  but  it  maybegatfa- 
ered  from  It  that  the  reliitlon  of  principal  and  agent  existed  between  the  par- 
ties, and  that  the  defendant  undertook,  as  plaintiff's  agent,  and  by  his  au- 
thority, to  negotiate  the  purchase  of  a  quarter  section  of  land  for  plaintiff  at 
the  price  of  81,600,  with  the  understanding  that  the  title  thereto  should  be 

^Concerning  the  creation  of  a  trust  where  one  enters  into  an  oral  aKraement  to  pur- 
chase land  for  another  and  takes  the  title  in  his  own  uatue,  see  Appeal  of  McCatl,  (Pa.) 
U  AU.  Kep.  '200,  and  note. 
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Tested  in  the  latter;  that  thereafter  the  defendant  informed  him  that  the  deed 
of  the  land  had  been  executed,  and  deposited  in  a  bank  in  the  village  of  Qlen* 
coe,  and  that,  in  order  to  oMain  the  delivery  thereof,  it  was  necessary  for  the 
plaintiff  to  advance  the  sum  of  8200  in  cash,  part  of  the  price,  being  the  cash 
payment  required  to  consummate  the  purchase;  that  the  plalntift  intrusted 
the  managemeotof  the  business  to  defendant,  and  advanced  the  sum  of  8200. 
as  requir^.  relying  upon  the  truth  of  his  representation.  The  purchase  was 
in  fact  made  by  defendant,  at  the  price  of  81,600,  though  what  arrangement 
was  made  in  respect  to  the  deferred  payment,  at  the  time,  the  complaint  does 
luA  show ;  but  it  is  alleged  that,  without  the  knowledge  or  consent  of  the  plain- 
tiff, the  defendant  fraudulently  procured  the  deed  to  be  made  to  himself,  and 
secured  the  delivery  thereot  and  caused  the  save  to  be  recorded,  and  tbero- 
upon  sold  and  conveyed  one-half  of  the  land  for  #1,675,  out  of  which  he  paid 
(he  unpaid  balance  of  the  purchase  price,  leaving  a  balance  of  8275,  which  be 
fraudulently  converted  to  his  own  use,  and  refuses  to  account  for  and  pay 
over  to  the  plaintiff;  and  that  plaintiff  had  no  notice  of  defendant's  fraudu- 
lent conduct  until  after  the  record  of  the  last-mentioned  deed.  These  facts  as 
alleged,  if  true,  are  sufficient  to  constitute  a  cause  of  action.  The  relation  of 
trust  and  conQdenee  was  established  between  the  parties,  and  the  defendant 
held  the  legal  title  of  the  premises  as  trustee  of  the  plaintiff.  Reitz  v.  Reite, 
80  N.  Y.  538,  543;  Pom.  £q.  Jur.  8  859;  Gen.  St.  1878.  c.  43,  §§  6,  9.  The 
money  was  furnished  before  the  ddivery  of  the  deed,  as  part  payment,  upon 
the  express  understanding  that  the  purchase  was  made  for  plaintiff,  and  that 
the  deed  ran  to  him.  And  when  theSO-acre  tract  was  sold,  the  same  trust 
followed  and  fastened  upon  the  proceeds;  and  the  balance,  admitted  by  the 
defendant  to  be  in  bis  hands,  the  plaintiff  is  presumptively  entitled  to  recover. 
SanJc  V.  €hu  Co.,  SO  N.  W.  Bep.  440. 

2.  As  respects  the  second  cause  of  action,  the  complaint  Is  Insufficient.  It 
is  sought  to  recover  the  sum  of  8300,  alleged  to  have  been  paid  by  plaintiff  to 
defendant  under  compulsion.  Plaintiff  allege  that  the  money  was  exacted 
from  him  by  fraud,  threats,  and  duress,  but  what  the  fraudulent  represen- 
tations or  conduct  in  the  premises  or  threats  may  liave  been,  does  not  ap- 
pear, save  that  the  defendant  threatened  to  eject  and  turn  plaintiff  out  of  pos- 
seasion  of  the  remaining  unsold  80  acres,  parcel  of  the  quarter  section  in 
question,  unless  he  would  pay  defendant  8300  for  a  deed ;  and  the  defendant, 
fearing  he  would  carry  his  threats  into  execution,  and  that  the  plaintiff  would 
thereby  suffer  great  injury  and  damage,  and  "relying  upon  the  false  repre- 
sentations made  by  defendant,  as  aforesaid,  and  believing  them  to  be  true," 
paid  the  8300,  In  order  to  secure  a  conveyance  of  said  80  acres  of  which 
plaintiff  was  then  in  the  actual  possession,  and  upon  which  he  is  alleged  to 
have  made  valuable  and  substantial  improvements,  to  defendant's  knowledge. 
It  does^ot  appear  that  he  threatened  peraonal  violence,  or  to  eject  plaintiff 
by  foriH  He  may  have  meant  simply  that  he  would  exercise  the  power 
which  the  deed  gave  him  to  get  possession  of  the  land  under  legal  process. 
The  plaintiff  theref<»'e  could  rely  upon  his  possession,  and  appeal  to  the  courts 
for  bis  legal  rights.  13esides.  it  appears  that  the  money  was  paid  in  reliance 
also  upon  false  and  fraudulent  representations  made  by  defendant  which 
plaintiff  believed,  but  which  are  not  set  forth  in  the  pleading.  How  much  be 
may  have  been  influenced  by  such  alleged  fraud,  and  how  much  by  threats, 
is  1^  for  conjecture.  Without  a  more  full  statement  of  the  facta  we  oanuot 
detwrntne  that  the  money  was  paid  under  such  oompulslon  as  to  amount  to 
duress,  or  that  it  was  obtained  by  fraud  or  undue  influence. 

In  determining  whether  an  alleged  payment  was  in  fact  made  under  compul- 
sion, facts  and  circumstances  tending  to  show  fraud  or  undue  influence  will  be 
entitled  to  due  weight.  Taplep  v.  Tapley,  10  Minn.  459.  (Oil.  360.)  But  as 
Tsspects  the  charge  of  duress,  in  order  to  entitle  a  party  to  recover  back  money 
paid  undor  a  claim  that  U  was  a  forced  or  compulsory  payment,  U  must  appear 
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that  it  was  paid  upon  &  wrongfal  claim  or  unjust  demand*  under  the  preesnre 
of  actual  or  threatened  personal  restraint  or  harm,  or  of  an  actual  or  threat- 
ened seizure  or  interference  with  his  property  at  seriotis  import  to  him;  and 
that  he  oould  escape  from  or  prevent  the  Injury  only  by  making  such  pay- 
ment. Kadieh  v.  Hutohins,  95  U.  S.  210;  Brumagim  v.  I'UlinffJiasU  18  Gal. 
256;  2  Dill.  Mun.  Corp.  g  943;  Mayor  t.  Lqffbrman,  45  Amer.  Dec.  156; 
Taplejf  V.  Taplep,  10  Minn.  469,  (GU.  360;)  Pargwton  v.  WUulow,  34  Minn. 
386.  25  N.  W.  Rep.  942. 

3.  There  is  no  misjoinder  of  causes  of  action.  We  see  no  reason  why  a 
claim  for  money,  wrongfully  withheld,  cannot  be  Joined  with  one  tor  money 
wrongfully  or  fraudulently  exacted  and  piUd. 

Order  reversed,  and  case  remanded. 


Sbbfsld  «.  CmoAQo,  M.  &  St.  P.  Rr.  Co. 

(jSiuhvum  Cburt  i^  Wwxfimn.   November  22, 1887.) 

1.  BAILBOAD  COMFABIBB — iKJUUn  at  OBOaBIHO — COHTBIBUTOST  NnjuesNOB. 

Pl^tiff  brought  an  action  against  the  defendant  railroad  company  for  damage 
to  person  and  property  by  collision  at  a  crossing.  It  was  shown  that  the  crossing 
was  a  dangerous  one,  that  the  view  of  the  railroad  vras  obstructed  on  both  sides, 
that  the  noises  at  the  crowing  were  such  as  to  render  it  difficult,  without  stopping 
bis  team,  for  plaintiff  to  hear  the  sound  of  •»  approaching  train,  and  that  plaintiff 
knew  a  train  to  be  dna  at  the  oroasing  at  the  time.  StLi^  that  the  failara  of  plain- 
tiff to  stop  his  team  in  order  to  ascertain  If  a  train  was  approaching  was  contribo- 
torynegliKeiice.* 

S.  NeOLIGBITCE— COSTKIBOTOBT— PHOTIKCS  OF  COUBT  AJTO  JOBT. 

Whether  the  plaintiff  is  guilty  of  contributory  n^ligenoe  mnst  b«  determined 
from  the  fhcts  of  the  particular  case.  If  the  testimony  on  the  subject  of  his  ne^i' 
gence  la  oonfllating,  the  queatiou  of  negligenoe  ia  for  the  juiy ;  if  the  orldenoe  ia 
undisputed,  the  queaUon  is  one  of  law  for  the  judge. 

Taylob,  J.,  dissenting.- 

Appeal  from  circuit  court,  Marathon  county. 

This  is  an  action  to  recover  damages  for  injuriee  to  the  person  and  property 
of  the  plaintiff,  alleged  to  have  been  caused  by  the  negligenoe  of  the  employes 
of  the  defendant  company  in  operating  one  of  its  trains  on  the  Wisconsin 
Yalley  division  of  the  company  in  the  city  of  Wausau.  The  railroad  of  the 
defendant  company  passes  through  that  city  from  north  to  south  on  the  east 
side  of,  and  near,  the  Wisconsin  river.  Bridge  street  In  said  city  runs  east 
and  west,  crcnsing  the  railroad.  A  spur  track,  commencing  south  of  such 
crossing,  extends  north,  also  crossing  Bridge  strad;,  about  32  feet  east  of  the 
main  track.  At  such  crossing  the  spur  track  is  between  three  and  four  feet 
higher  than  the  main  track.  At  a  point  almost  227  feet  east  of  the  crossing 
of  the  main  line,  Bridge  street  crosses  First  street.  From  a  point  wast  of  the 
crossing  of  the  main  line.  Bridge  street  is  planked,  16  or  IB  feet  m  width, 
east,  to  a  point  within  about  45  feet  of  First  street  In  the  north-east  angle 
of  Bridge  street  and  the  spur  track,  there  is  ft  planing  mill,  with  a  platform 
In  front  and  to  the  west  of  it,  extending  to  the  spur  toick.  At  the  time  of 
the  accident  there  were  piles  of  lumber  upon  such  platform,  and  box  cars 
standing  upon  the  epur  track,  extending  In  front  of  tlie  platform  south  to, 
and  probably  upon,  Bridge  street.  There  was  also  a  ear  on  that  track,  south 
of  the  others,  and  partly  in  the  street,  with  an  opening  between  It  and  the 
otbeo:  oara  for  the  passage  of  teams  on  the  plank  way.  During  the  afternoon 

>As  to  the  duty  of  a  trmTaler  to  look  and  listen  for  api»<oaoIiing  trMna  before  at- 
tempting to  cross  a  railroad  track,  see  Slater  v.  Ballway  Ck>.,  (Iowa,)  S3  N.  W.  Rep.  264 ; 

Kellv  V.  Railroad  Co..  (Pa.)  8  Atl.  Hep.  SM;  Furinton  Railroad  Co..  (Me.)  7  Att. 
Rep.' 707,  and  note;  Railroad  Co.  v.  Hutchinson,  (III.)  11  N.  B.Rep.855;  Sherry  v.  Rail- 
road Co.,  (N.  Y.)  10  E.  Rep.  128,  and  note ;  Ou^enheim  r.  Railway  Co.,  (Utch.)  33 
N.  W.  Rep.  lei ;  Nosier  v.  Railioad  Go.,  (Iowa.)  84  N.  W.  Rep.  850. 
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of  July  27, 1885,  the  plaintiff,  who  reeided  west  of  Wausau.  and  bad  oome 
into  the  city  that  morning  over  such  crossing,  started  for  his  home,  and  drove 
his  team  of  horses,  hitched  to  a  common  lumber  wagon,  north  on  First  street 
tu  Bridge  street.  He  then  turned  west  on  the  latter  street.  He  had  in  his 
wagon  eight  barrels  of  lime,  a  keg  of  nails,  and  other  articles  of  merchandise. 
His  daughter  was  with  htm.  Immediately  preceding  him,  going  in  the  same 
direction,  was  a  team  and  wagon  driven  by  one  Gerst.  This  wagon  was 
loaded  with  large  wooden  frames  about  12  feet  in  length,  laid  across  the  top 
of  the  wagon  box,  and  piled  as  high  as  an  ordinary  load  of  hay.  Gerst  was 
riding  on  the  top  of  the  load.  Immediately  behind  the  plaintiff  was  another 
team  which  was  being  driven  in  the  same  direction.  Bridge  street  descended 
very  gradually  from  First  street  to  the  spur  track,  and  from  thence  there  was 
a  sharp  descent  to,  and  beyond,  the  main  track.  A  team  with  a  loaded  wagon 
being  driven  on  that  street  can  easily  be  stopped  at  any  time  before  the  wagon 
gets  across  the  spur  track,  but  it  la  di£Bcult  to  stop  after  that  until  the  main 
track  is  crossed.  From  a  point  on  Bridge  street,  a  few  feet  west  of  the  cor- 
ner of  First  street,  to  the  spur  track,  a  train  on  the  main  line  could  not  be 
seen  by  the  plaintiff  when  he  was  passing  there,  the  view  being  obscured  by 
the  planing  mill,  tbe  lumber  piles  on  the  platform,  and  the  cars  standing 
upon  the  spur  track.  The  plaintiff  drove  his  team  on  a  walk,  and  looked  and 
listened  for  passing  trains,  but  did  not  stop  his  team.  Gerst  drove  his  team 
across  the  main  track  in  safety.  He  saw  a  train  approaching  the  crossmg 
from  the  north  when  he  was  between  tlie  two  tracks,  and  hastened  the  speed 
of  his  team.  When  the  plaintiff  bad  crossed  the  spur  track  be  saw  the  same 
train,  then  in  the  immediate  vicinity  of  the  crossing.  It  was  too  late  to  stop 
his  team.  He  reined  them  to  the  south,  but  not  in  time  to  clear  the  train. 
Either  the  locomotive  or  the  tender  struck  his  team,  killing  one  of  hfs  horses, 
and  injuring  the  other,  overturning  the  wagon,  destroying  the  property  therein, 
and  inflicting  serious  injuries  upon  the  person  of  tbe  plaintiff.  The  speed  of 
this  train,  which  bad  been  at  the  rate  of  almost  S5  miles  an  hour,  was  slack- 
ened to  about  15  miles  an  hour  when  it  passed  the  crossing.  Whether  any 
signal  was  given  from  tbe  locomotive  by  ringing  the  bell  or  blowing  the 
Whistle  as  the  train  approached  the  crossing,  was  a  disputed  question  of  fact 
on  the  trial.  After  the  testimony  was  all  in  which  establiaiied  the  facts 
above  stated,  the  circuit  judge  directed  tbe  jury  to  return  a  verdict  for  the  de< 
fendant,  on  the  ground  that  the  evidence  showed  conclnsively  that  the  plain- 
tiff was  guilty  of  negligence  which  contributed  directly  to  the  injuries  of 
which  he  complains.  A  motion  for  a  new  trial  was  denied,  and  judgment 
entered  pursuant  to  the  verdict.   The  plaintiff  appeals  from  the  judgment 

Bardeen^  Mylr«a  <fi  Marohette  and  Q.  W.  CaU^  for  appellant.  John  IF. 
Carp  and  Burton  Sanaonf  for  retpondent. 

Lton,  J.  In  consideration  of  the  present  ease  it  will  be  assumed  that 
there  was  sufficient  evidence  to  send  tbe  question  of  tbe  negligence  of  the  de- 
fendant company  to  the  jury.  The  only  question  to  be  determined  is,  does 
the  uncontradicted  evidence  prove  conclusively  that  the  plaintiff  was  guilty 
of  negligence  whidi  contributed  directly  to  the  injuries  of  which  he  com- 
plains? The  drcait  Jndge  was  of  the  opinion  that,  under  the  peculiar  circum- 
stances of  this  case,  it  was  the  duty  of  tbe  |daintiff  to  have  stopped  his  team 
while  he  could  do  so  that  be  might  the  better  hear  the  approach  of  the  train. 
It  is  andlsputed  that,  for  almost  160  feet  before  he  readied  the  spur  track, 
and  nnlfl  he  had  passed  that  track,  where  It  was  too  late  to  avoid  a  collision 
with  the  train,  the  plaintiff  could  not  see  a  train  (m  the  main  track  approach 
fng  from  tbe  north.  Driving  as  lie  was  between  two  other  teams,  upon  a 
plnnk-road,  tiie  leading  wagon  and  his  own  being  heavily  loaded,  the  conclu- 
sion is  Irresistible  that  there  must  have  been  sufficient  noise  in  his  immediate 
vicinity  seriously  to  interfere  with  his  hearing  the  train  as  It  approached  the 


Digilized  by  Google 


280  KOBTHWESTSRZII  BBFOBTSB.  £Wi8. 

crossing.  Besides,  the  vind  Uev  from  the  south,  which  vould  be  anotber 
obstacle  to  his  hearing  the  train.  He  was  well  acquainted  with  the  crossing, 
and  is  chargeable  wlw  knowledge  of  all  the  circumstances  of  danger  whlcb 
surrounded  him,  Moreover,  the  importuit  fact  is  undisputed  that  he  knew 
uid  remembered  that  the  train  was  due,  and  ahould  pass  the  crossing  just 
about  the  Ume  he  reached  it.  The  train  was  ahs<dut^  biddea  from  his 
view,  and  his  vision  was  of  no  service  to  him  in  detecting  ita  [nresence.  So 
tar  as  aedng  the  train  ia  concerned,  he  might  as  well  have  been  blind.  The 
only  sense  which  could  en^le  him  to  learn  of  the  presence  of  the  train  was 
that  of  heating,  and  because  of  the  circumstances  just  menUoned.  that  was 
liable  to  be  entirely  insufficient  for  the  purpose  while  his  team  waa  in  motion. 
Had  he  stopped  his  team  as  he  approa^ed  the  spur  track,  which  he  might 
easily  have  done,  it  is  highly  probable  that  he  would  have  heard  the  train.  At 
any  rate,  a  delay  of  a  few  seconds  would  have  avoided  the  collision  and  the 
Injury.  In  view  of  these  conditions,  considering  tiiat  the  crossing  was  a 
very  dangerous  one  at  best,  and  that  the  peril  waa  imminent  because  the  train 
was  then  due  there,  of  which  fact  the  plaintiff  was  couscioua  at  the  time,  is 
it  not  reasonable  to  hold  that  It  waa  his  duty  to  employ  bis  bearing  to  the  beet 
advantage  to  discover  the  approach  of  the  tnUn?  And  to  listen  efCectoally, 
was  it  not  necessary  that  he  should  stop  his  team?  Uany  adjudications  by 
this  and  other  courts,  claimed  to  be  in  point  on  these  questions,  were  cited  by 
the  respective  counsel  in  their  very  able  arguments.  While  such  adjudica* 
tions  are  valuable  in  determining  the  general  principles  of  law  on  the  subject 
of  negligence,  yet,  inasmuch  as  no  two  cases  are  exactly  parallel  in  their 
facta,  they  do  not  always,  or  often,  furnish  auflBcient  or  safe  guides  for  apply- 
ii^  those  principles  correctly  to  the  facts  of  any  given  case.  Such  application 
must  necessarily  be  made  in  each  case  in  the  light  of  ita  own  facta.  Thus, 
for  example,  the  rule  of  law  is  that  the  negligence  of  the  plaintiff,  or  his  want 
of  ordinary  care,  which  contributed  proximately  to  the  ii^uryof  wliich  lie 
complains,  defeats  an  action  predicated  upon  a  charge  of  negligence  against 
the  defendant.  But  whether  the  plaintiff  was  guilty  of  such  negligence  muat 
be  determined  from  the  facta  of  the  particular  case.  If  the  testimony  relat- 
ing to  such  negligence  is  conQicting,  or  not  being  conflicting,  if  the  inferences 
to  be  drawn  therefrom  are  doubtful  or  uncertain,  the  question  of  negligence 
ia  for  the  jury.  But  if  the  evidence  is  undisputed,  and  the  inferences  there- 
from plain  and  certain,  the  question  is  one  of  law  for  the  court. 

The  cases  cited  on  twhalf  of  the  defendant  to  show  that  plaintiff  should 
have  stopped  his  team  and  listened  for  the  expected  train,  seem  to  us  to  come 
nearer  this  case  in  their  facts  than  those  cited  to  sustain  the  opposite  view. 
Those  cases  on  behalf  of  the  defendant,  or  aome  of  them,  are  here  cited,  but 
will  not  be  discussed.  Mantel  v.  Railway  Co.,  33  Minn.  62,  21  N.  W.  Bep. 
853;  Haas  v.  Railroad  Co.,  11  If.  W.  Kep.  216;  Qriffln  v.  Railtoay  Co.,  68 
Iowa,  638,  27  K.  W.  liep.  792;  Scha^ert  v.  Railway  Co.,  62  Iowa,  674,  17 
N.  W.  Rep.  893;  Tucker  v.  Duncan,  9  Fed.  Rep.  867;  Connelly  v.  Railway 
Co.,  88  N.  Y.  346;  Wilds  v.  Railway  Co..  24  N.  Y.  430;  Merkle  v.  Railway/- 
Co.,  (N.  J.)  9  AtL  Rep.  680;  Railway  Co.  v.  Holmes,  14  Pac.  Jiep.  688;  Ken- 
nedy v.  Railway  Co.,  27  N.  W.  Rep,  743,  and  notes.  See,  also,  the  latecaae 
otJepson  V.  Railway  Co.,  in  United  States  circuit  court  of  Mioneaota,  (un- 
reported.) The  rule  to  be  deduced  from  these  cases  is  thia:  If  the  view  of  a 
traveler  on  the  highway  approaching  a  railroad  crossing  is  so  obstructed  that 
he  cannot  see  an  approacliing  train  in  time  to  stop  his  team  before  colliding 
with  it,  if  he  knows  that  a  train  ia  due  at  auch  crossing  at  about  auch  time, 
and  if  be  is  unable  to  hear  the  approaching  train  when  his  team  is  in  motion, 
whether  by  reason  of  the  force  and  direction  of  the-wind  or  of  noises  in  the 
vicinity,  whether  made  by  his  own  wagon  or  by  other  causes,  ordinary  care 
requires  htm  to  stop  his  team,  while  be  may  do  ao,  and  listen  for  the  train. 

Most  of  the  cases  cited  by  counsel  for  plaintiff  to  aualain  the  opposite  view* 
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■seem  to  tack  some  of  the  conditions  just  specified.  In  some  of  tbem  the  view 
of  the  nilroad  track  in  the  direction  of  the  approaching  train  was  not  en- 
tirely cat  off.  In  others  the  travelers  did  not  know  that  a  train  was  then  due 
at  the  eroaslng.  Because  of  these  features  it  m^  well  be  held  that  the  rule 
■above  stated  is  inapplicable  to  those  cases. 

Some  decisions  of  this  court  which  It  is  claimed  relieve  the  plaintiff  of  the 
-obligation  to  stop  his  team,  require  brief  notice.  These  are  Driffy  v.  Railtoay 
Co.,  32  Wis.  269;  Urbanek  v.  RaUtoay  Co.,  47  Wis.  59.  1 K.  W.  £ep.  464; 
SUert  V.  Sailwajf  Co,,  48  Wis.  606,  4  N.  W.  Rep.  769.  la  the  first  of  these 
■caaes,  aa  in  this  case,  the  pl^ntiff,  a  traveler  on  the  highway,  could  not  see 
the  approaching  train  until  too  near  the  raihx>ad  track  to  avoid  a  collision. 
But,  anlike  the  present  case,  ttiere  is  no  suggestion  that  he  knew,  or  had  rea- 
son to  believe,  that  a  train  was  about  to  pass,  or  would  probably  pass,  the 
crossing,  at  or  about  the  time  he  attempted  to  do  so.  It  was  held  not  to  be 
his  duty  to  stop  his  team,  leave  his  wagon,  go  upon  the  railroad  track  and 
look  along  thesame  for  atrain.  In  Urbaneh  v.  JRaUtoay  Co.,  the  question  we 
are  here  considering  was  not  made  or  considered.  In  the  remaining  case  of 
Silert  r.BaUtoajf  Co.,  the  jury  found,  presumably  on  sufficient  proof,  that 
had  tlie  plaintlif  st<^ped  within  reasonable  distance  of  the  crossing,  and  list- 
em!d,  he  could  not  have  heud  the  rumbling  of  the  train.  If  this  finding  is 
true,  it  would  have  been  fruitless  for  the  plaintiff  in  that  case  to  have  stopped 
his  team.  It  is  very  obvious  that  neither  of  these  cases  conflict  with  the  rule 
above  stated,  requiring  the  traveler  under  certain  drcumataoces  to  stop  and 
listen  tot  an  expected  train  before  going  upon  the  railroad  track. 

The  material  tacts  in  the  present  case  aHecting  the  question  of  the  alleged 
contributory  negligence  of  the  plaintiff  are  undisputed,  and  they  admit  of  no 
doubtful  or  opposing  inference.  Hence,  whether  or  not  those  facts  establish 
the  negligence  of  the  plaintiff,  is  a  question  of  law  for  the  court.  The  Infer' 
ence  which  the  circuit  court  deduced  from  the  facts  was  that  the  plaintiff, 
by  failing  to  stop  his  team  so  that  he  might  listen  for  the  expected  train  most 
effectually,  failed  to  exercise  tliat  reasonable  ami  propw  care  and  caution  to 
avoid  injury  which  the  law  exacts  of  him  as  a  condition  precedent  to  his  right 
to  recover  in  this  action.  We  are  satisBed  that  this  is  the  only  inference  whidi 
can  properly  be  deduced  from  the  facts  proved.  We  hold,  therefore,  both  on 
principle  and  authority,  that  because  the  plaintiff,  when  traveling  on  Bridge 
street,  towards  the  crossing,  could  not  see  a  train  approaching  from  the  north 
until  it  was  too  late  for  him  to  avoid  a  collision  therewith  should  it  pass  when 
he  reached  the  crossing,  because  he  did  not  hear  the  train,  and  there  were 
noises  near  him,  and  an  unfavorable  wind,  which  necessarily  interfered  with 
his  hearing  it  while  his  team  was  in  motion,  and  because  he  knew  that  a 
train  was  due  at  the  crossing  at  about  the  time  tliat  he  reached  there,  and  ex- 
pected it  would  then  pass  the  crossing,  the  law  required  him  to  place  himself 
in  a  more  favorable  situation  to  hear  by  stopping  his  team  and  again  listening 
for  the  expected  train  before  going  upon  the  railroad  track.  Failing  in  this, 
he  is  chartseable  with  negligence  which  contributed  proximately  to  the  injuries 
of  which  he  complains,  and  cannot  recover  dama^  for  such  injuries.  We 
conclude  the  circuit  judge  properly  directed  the  jue^  to  return  a  verdict  fw 
the  defendant.   Judgment  affirmed. 

Taylob,  J,  dissents. 

Omm  «.  WnooHSZR  A  M.  Br.  Go. 

(Aqiraffw  Cburt  qf  If^bopMte.  November  22, 1887.) 

Bailboav  CoKFAma^IiuuBUB  AT  i^KMniTO— OonBumoBT  VwaaaMKom, 

An  aodoD  was  bfooght  SMlnst  a  railway  comi«ny  for  Ii^ury  toplalntiff'B  hones, 
iletgh,  and  harasM  by  a  oolllaion  at  a  highway  oroaBlng.  It  was  shown  that  the 

Digilized  by  Google 


282 


[Wis. 


crossing  mta  ■  dsngerona  one  w^h  the  tIow  of  the  railroad  obstructwl  by  bnuh  in 
one  direction  ;  that  on  approaching  the  crossing  the  driver  of  plaintifTa  team  left 
hto  team  and  sldgh,  and  took  a  seat  on  a  sldgb  preceding  bis  own,  bo  ranffled  up 
that  he  oonid  not  well  bear  an  approachtng  train,  and  with  bis  baclr  tamed  in  tbe 
direction  of  the  moat  dangerous  approach  to  Uieeroasliig.  MM,  that  Ihe  drirar  wm 
gnil^  of  groM  conbibatory  negligenoa^ 

Appeal  from  otroult  courtp  Ban  Glalie  connty. 

This  action  waa  .brought  to  recover  damages  for  Injnrlee  to  tbe  plaintlfl'B 
horses,  sleigh,  and  harness,  alleged  to  have  been  caused  by  the  n^llgence  of 
the  employes  of  the  defendant  company  in  running  one  of  its  trains  between 
tbe  city  of  GhippewaFallsand  Eau  Claire,  in  February,  1888.  At  a  highway 
crossing  the  train  ran  against  and  upon  the  property  in  question,  and  inflicted 
the  injury  complained  of.  ^e  case  is  furtJuer  stated  In  tbe  t^nlon.  A  mo- 
tion for  a  nonsuit  was  denied.  There  was  a  special  verdict  in  which  the  jury 
fonnd,  among  other  thii^  that  the  injury  was  caused  by  the  negligence  of 
the  employes  of  the  defendant  in  charge  of  the  train,  and  that  the  person  in 
ebaxge  of  plaintiff's  team  was  not  guilty  of  any  want  of  ordinary  care  con- 
tributing to  such  injuries.  A  motion  on  behalf  of  tbe  defendant  for  a  new 
trial  was  denied,  and  judgment  waa  entered  for  the  plaintiff  for  the  damages 
assessed  by  tbe  Jury,  to*wit:  $872.87.  The  defendant  appeals  from  tiie  judg* 
mmt. 

W.  F,  Bailey,  for  respondent.'  D.  8,  Wtg^  and  Hotoard  MorrU,  for  ap- 
pellant. 

Lton,  J.  The  railroad  of  the  defendant  company  from  Chippewa  Falls  to 
Eau  Gtfdre  runs  south,  and  the  highway  upon  which  the  team  in  question 
was  traveling  runs  nearly  parallel  with  the  railroad  for  some  distance,  and 
then  turns  sharply  to  the  west,  and  crosses  the  track.  At  a  point  18  rods 
north  of  the  crossing  the  highway  is  four  rods  east  of  the  east  line  of  the  de- 
fendant's right  of  way,  and  gradually  approaches  nearer  to  the  railroad  as  it 
approacbes  the  crossing.  At  the  crossing  the  grade  of  both  railroad  and 
highway  is  even  with  the  natural  surface  of  the  ground.  About  100  fert 
north  of  the  crossing  the  railroad  passes  through  an  excavation  about  three 
feet  deep.  There  is  a  growth  of  small  oalc  brush  between  the  highway  and 
tbe  railKnd  track  near  the  crossing.  From  the  crossing  north  for  over  a  half 
a  mile  the  track  of  the  railroad  is  straight.  The  day  of  the  accident  ttie 
weather  was  still  and  cold.  Between  three  and  fire  o'clock  in  the  afternoon 
of  February  12,  1883,  the  plaintiff's  team,  in  charge  of  one  Henry  Johnson, 
passed  along  the  highway  from  the  north,  going  to  !E^u  Claire;  two  other 
teams  were  in  company,  one  in  advance  of  and  one  behind  plaintiff's  team. 
Johnson,  the  driver  of  plaintiff's  team,  was  well  acquainted  with  the  cross- 
ing, having  frequently  driven  over  it,  and  knew  that  trains  frequently  passed 
there.  Just  before  reaching  the  crossing  Johnson  left  his  team  and  sleigh, 
and  mounted  the  sleigh  in  advance  of  him,  sitting  upon  a  rack  thereon  with 
his  face  to  the  sooth.  He  had  on  a  woolen  cap  drawn  over  his  ears,  and  a 
buffalo  overcoat,  the  collar  of  which  was  turned  up.  He  sat  there  looking 
south  as  they  were  crossing  the  railroad  track,  his  own  team  following  along 
close  to  the  forward  sleigh,  without  any  driver.  Just  as  the  forward  team  was 
leaving  the  railroad  track,  and  before  the  sleigh  was  clear  of  it,  Johnson 

>  Respecting  oontributorv  ncHligenoe  in  crossing  a  railroad  track,  see  Kelly  t.  Rail- 
road Co.,  (Pa.)  8  Atl.  Rep.S66;  Purinton  v. Railroad  Co.,  (Me.)  7  AtJ.  Rep.  707,  endnote ; 
Chase  v.  Railroad  Co.,  (Me.)  6  Atl.  Rep.  771,  and  note;  Slierry  v.  Railroad  Co.,  (N.  Y.) 
10  N.  E.  Rep.  128 ;  Cooper  v.  Railway  Co.,  iMich.)  S3  N.  W.  Rep.  306 ;  Slater  v.  Rail- 
way Co..  (Iowa.)  32  N.  W.  Rep.  264;  Mynning  v.  Railroad  Co..  (Mich.)  SI  N.  W.  Rep. 
147,  and  note ;  Railway  Co.  v.  Heniy,  (Kan.)  14  Pac.  Rep.  1 ;  Glascock  v.  Railroad  Co., 
(Cal.)  Id.  618;  Ouggenheim  v.  Railway  Co.,  (Mich.)  83  N.  W.  Rep.  161;  Woodard  v. 
RailroadCo.,(N.Y01SN.S.Rep.424;  Nosier  v.  KaUway  Co.,  (lowej  Si  N.  W.  Rep. 
8&0b 
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ftlanoed  orw  bis  sboalder,  and  saw  a  train  witUn  a  few  feet  of  ttie  sleigb 
coming  from  the  north.  He  gave  the  alarm.  The  driver  hurried  his  team, 
and  Johnson  Jnmped  from  the  sldgh.  The  looomotive  struck  the  hind  end 
of  the  rack  on  the  forward  sleigh,  and  at  the  same  time  struck  the  plaintiff's 
iKnseB  which  were  jnst  crossing  the  track,  and  inflicted  the  ii^uries  com- 
plained of. 

The  chUm  of  counsel  for  the  plaintiff  is  that  the  oak  brush  between  the 
highway  and  the  tntA  prevented  travelers  on  the  highway  from  seeing  a 
train  approaching  from  the  north  until  they  were  very  near  the  railroad  track; 
and  that  no  proper  signal  was  given  from  the  locomotive  attached  to  the 
tr^n  as  it  approached  the  crossing.  Also,  that  the  train  was  running  at  an 
Dnlawf  ul  rate  of  speed,  the  crossing  being  within  the  limits  of  the  city  of 
Eau  Claire.)  For  the  purposes  of  the  case  it  will  be  assumed  that  these  propo- 
sitions are  true;  that  Is,  that  the  train  was  negligently  run.  and  operated, 
and  that  it  could  not  have  been  seen  by  a  person  appnnohing  the  crossing, 
because  of  the  brush. 

The  case  requires  but  little  discussion.  On  his  own  statement,  and  on  the 
uncontradicted  testimony,  it  is  a  case  of  most  gross  and  inexcusable  negli- 
gence on  the  part  of  Johnson,  who  was  in  charge  of  the  plaintiff's  team  aad  prop- 
erty, and  for  whose  n^ligence  the  .plaintiff  is  Ihtble.  It  seems  almost  in- 
credible that  a  person  in  his  senses,  driving  a  team  of  horses,  and  approaching 
a  dangerous  railroad  crossing,  rendered  doubly  dangerous  by  the  presence  of 
the  brush  which  prevented  him  from  seeing  an  approaching  train,  and  who 
was  thfnx>ughly  cognizant  of  the  dangerous  character  of  the  crossing,  siiould, 
just  as  he  was  alwut  to  cross  the  railroad  track,  deliberately  lay  down  his 
lines,  leave  his  team,  go  forward  and  take  a  seat  upon  the  other  sleigh,  hay- 
ing his  ears  so  mulBed  that  he  could  not  welt  hear  an  approaching  train,  and 
sitting  with  his  back  turned  in  the  direcUcm  of  the  most  dangerous  approach 
to  the  crossing.  If  the  books  furnish  a  stronger  case  of  contributoiy  negli- 
gence, our  attention  has  not  been  called  to  it. 

We  do  aab  overlook  the  claim  of  the  plaintiff,  supported  by  testimony,  that 
his  horses  were  very  gentle,  and  that  if  Johnson  had  had  time  to  order  them  to 
stop  after  he  saw  the  approaching  train,  and  before  they  went  upon  the  track, 
they  would  have  obeyed  Iiis  order.  But  he  bad  no  time  to  give  the  order,  and 
it  was  his  own  negligence  that  he  had  no  time  to  do  so.  Had  he  been  on  the 
alert,  althoush  on  the  forward  sleigh,  be  might  have  seen  the  approaching 
train  before  the  forward  team  crossed  the  track,  and  would  have  had  abun- 
dant time  to  order  his  team  to  stop.  Why  he  did  not  see  it  sooner  has  already 
been  stated;  but  we  do  not  rest  our  judgment  upon  this  negligence.  We  hold 
that  it  was  negligence  for  Johnson,  under  the  circumstances,  to  leave  his  horses, 
and  surrender  the  usual  control  of  them  by  the  reins,  trusting  them  to  make  the 
crossing  in  safety  without  a  driver,  no  matter  how  gentle  they  were.  Had  he 
been  with  his  team  and  in  the  exercise  of  proper  diUgenoe  and  care,  he  would 
doubtless  have  discovered  the  approach  of  the  train  in  time  to  avoid  injury.  If 
by  reason  of  tlie  brush  he  could  not  have  seen  the  approaching  train,  still,  had 
he  used  proper  precautions,  be  undoubtedly  could  have  heard  its  approach  on 
that  still,  cold  day.  The  conditions  were  all  favorable  for  hearing  the  train 
a  long  distance  away  had  reasonable  or  proper  precaution  been  taken  in  that 
behalf  In  Se^eldY.  RaUway  Co.,  anU,  278,  (decided  herewith.)  we  bold 
that  if  the  traveler  approaching  a  crossing  cannot  see  the  railroad  on  either 
sideof  tbecrossing.and  knowing  tliat  it  is  about  time  for  a  train  to  pass  there, 
and  especially  if  there  are  noises  being  made  which  interfere  with  his  hearing 
an  approaching  tnan,  it  is  his  duty  to  stop  and  listen  before  crossing  the  rail- 
road trade.  It  is  reasonably  certain  that  a  much  less  d^ree  of  care  on  the 
part  of  Johnson  would  have  saved  the  plaintiff's  property  from  destruction. 

Our  conclusions  are  that  the  court  should  have  granted  the  motion  for  a 
aoBBolt,  or  ahoukl  have  directed  a  verdict  for  the  defendant.  Falling  to  do 
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either,  the  motion  for  a  new  trial  should  have  been  granted.  The  Judgment 
of  the  circuit  court  must  be  reversed,  and  the  oauae  will  be  lemaoded,  with 
directions  to  award  a  new  triaL 


SoiELDs  «.  Klopt,  impleaded  with  another. 
iSttpremt  Obuft  <(f  Witeotutn.  KoTember  22, 1S87.) 

1.  MORTOAQa— RblKA8>— PSHALTT  fOB  RbFUBAL  Or. 

Rev.  St.  Wia.  ^  2266,  provides  that  if  a  mortgagee,  after  fall  performaDoa  of  the 
conditions  of  the  mortgage,  whethn  before  or  afler  breaoh,  attall  for  seren  days 
after  request  made  and  teiido*  of  reasonable  charges,  rehiseto  discharge  the  luort- 

SRge,  he  shall  be  liable  to  the  mortgagor  for  |100  damages  and  also  for  the  actual 
aniages.  Held,  that  the  "$100  damages"  is  neither  a  fine  nor  a  forfeiture,  but  ex- 
emplary damages;  that  payment  by  the  mortgagor  of  all  demanded  by  the  mort- 
gagee in  salisl^ction  and  acceptance  thereof  by  the  latter  in  fall  payment  is  auoh 
full  performance  in  case  of  a  mortgatte  given  to  secore  a  debt;  and  that,  upon  such 
refusal,  the  penalty  is  incurred  r^iardless  of  the  mortcagee'a  honest  belief  that  the 
debt  bad  not  been  paid.  iSKone  t.  Latmon,  6  Wia.  407,  and  OUbi  v.  Nmm,  40  Wis. 
398.  distinguished. 
3:  Rblbase  amd  Dibohabo>— PATmnT  oh  8mn>AT. 

Under  Rev.  St.  Wis. }  4506,  Imposinga  floe  for  doing  any  business  on  Sunday,  ex- 
cept works  of  necessity  or  charit}r,  payment  of  a  debt  on  Sunday  duduugw  il«  U 
the  creditor  retains  the  consideration  paid. 

Appeal  from  circuit  court,  Clark  county. 

Action  for  damages  for  refusal  to  disc^trge  a  mortg^^e. 

Bbt.  St.  Wis.  g  4595.  provides  that  anj  pwson  who  shall  do  Any  manner 
of  labor  or  businees,  except  works  of  necessity  or  eharityt  on  the  Ant  diqr  of 
the  week,  shall  be  punished  hj  a  fine. 

This  action  was  brought  under  section  2256,  Bev.  St.,  to  recoTW  the  dan^ 
ages  therein  pre8crit)ed  for  the  refusal  of  the  defendants  to  discbarge  a  cer- 
tain mortgage  on  real  estate,  executed  bj  the  plaintiff  to  one  Amidon,  and  bj 
the  latter  duly  aaslgaed  to  the  d^endante,  which  mortgage,  It  is  alleged,  was 
theretofore  paid.  On  the  trial  the  plaintiff  testified  that  on  or  about  April  1, 
1877.  be  paid  the  mortgage  debt  to  the  defendant  B^opf,  who  then  surren- 
dered to  him  the  mortgage,  and  he  thought  the  promissory  note  aooompany- 
Ing  the  same.  The  plaintlfl  produced  the  mortgage  upon  the  trial.  He  was 
unable  to  find  the  note. 

The  defendant  Klopf  testified  that  such  payment  was  nevw  made  to  him, 
and  denied  the  surrender  of  the  mortgage  and  note.  Both  defendants  testi- 
fied that  they  had  such  note  as  late  as  1882,  but  that  the  same  was  Icat,  The 
court  submitted  to  the  jury  the  disputed  question  as  to  whether  the  mortgage 
debt  had  been  paid,  and  instructed  them  that  the  question  of  the  good  faith 
of  the  defendants  in  refusing  to  discharge  the  mortgage  was  not  in  the  case. 
The  jury  were  also  instructed  that  if  they  found  for  the  plaintiff,  he  was  en- 
titled to  recover  8100  damages  as  specified  in  the  statute,  and  a  nominal  sum 
only  for  actual  damages,  none  having  been  proved.  The  jury  found  for  the 
plaintiff  and  assessed  his  damages  at  $100  penalty,  and  six  cents  actual  dam- 
ages. A  motion  for  a  new  trial  was  denied  and  judgment  for  the  plaintiff 
entered  pursaant  to  the  Terdict.  The  defendant  Klopf  appeal!  from  auoh 
judgment. 

22.  J.  MaoBrid»t  for  appelhint.  /.  W,  Mamm,  for  respondent. 

Lyok.  J.  The  statute  under  which  this  action  was  brought  reads  as  fol- 
lows: "Section  2256.  If  any  mortgagee,  his  personal  representative  or  as- 
signee, after  a  full  p^ormanee  of  the  conditions  of  the  mort|[age.  whether 
before  or  after  the  breach  thereof,  shall,  for  the  space  of  seven  days  after 
bting  Oiereto  Teq[Qe8ted.  and  after  tender  of  hia  reasonable  charges,  refuse  or 
negleet  to  dlacbai^  the  same  as  provided  in  this  chapter,  or  to  execute  and 
acknowledge  a  eeitifleate  of  disohurge  or  release  tbereof »  be  ahall  be  UaUe  to 
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the  mortgagor,  his  hein  or  assigns,  in  the  sum  of  one  hundred  dt^lars  dam- 
ages, ana  flJao  for  actual  danu^^  occasioned  by  such  neglect  or  refusal,  to  be 
xeeovered  in  an  action." 

1.  There  was  abundant  teatimonyon  the  trial  to  suppint  the  finding  of  the 
jury  that  the  mortgage  inquestionhad  been  fully  paid  as  claimed  hy  the  plain- 
tiff. Counsel  for  the  appellant  argues,  however,  thiit  the  amount  which  the  de* 
fendant  testified  he  paid  on  account  of  the  mortgage  did  not  equal  the  amount 
doe  thereon  for  principal  and  interest.  Hence  lie  says  there  was  not  "a  full 
performance  of  the  conditions  of  the  mortgage,"  and  the  defendants  have  not 
incurred  the  penalty  of  the  statute.  In  support  of  this  contention  he  cites 
Stone  T.  Lannon,  6  Wis.  41f7.  In  that  case  only  a  part  of  the  mortgage  debt 
was  paid,  and  there  was  an  unfulfilled  agreement  on  the  part  of  the  mort- 
gagor, when  the  action  was  brought,  to  pny  the  residue.  Whiton,  C.  J-,  de- 
living  the  opinion  ot  the  court,  said:  "Now  it  cannot  be  said  that  the  con- 
dition of  the  mortgage  was  fully  performed,  because  the  testimony  shows  that 
a  further  sum  was  to  be  paid  by  Dunn,  the  mortgagor."  The  mortgagee  had 
ag^reed  with  Dunn  to  discharge  the  mortgage  on  such  partial  payment,  but 
tUs  executory  agreement  was  held  void  for  want  ctf  consideration.  The  de- 
cision was  made  upon  the  hypothetical  case  that  the  agreement  was  valid. 
There  waa  another  very  signilicant  fact  inthatcase  not  noticed  in  the  opinion. 
The  mortgagee  tendered  performance  of  his  executory  agreement  to  discharge 
niich  mortice  by  tendering  such  discharge  to  Duun,  the  mortgagor,  and  to 
oneCleary,  the  grantor  of  the  plainti£f,  who  then  owned  the  mortgaged  prem- 
ises. Ncdther  of  them  would  accept  such  discharge.  In  the  present  caise  the 
testimony  tends  to  show  that  the  plaintiff  paid  to  the  appellant  all  that  he 
demanded  in  satisfaction  of  the  mortgage  debt,  and  the  appellant  accepted 
the  same  in  full  payment  thereof.  Under  these  circumstances  it  is  clear  that 
the  case  is  not  ruled  by  that  of  Stone  v.  Lamwn,  and  tliat  there  was  a  full 
performance  of  the  conditions  of  the  mortgage. 

2.  Counsel  for  the  appellant  further  maintains  that  the  testimony  of  the 
plaintiff  shows  the  allied  payment  to  have  been  made  on  a  Sunday,  in  con- 
travention of  the  statute  in  that  behalf,  (section  4595.)  hence  that  he  cannot 
be  heard  to  allege  such  payment,  because  by  so  doing  he  claims  the  benefit 
of  an  illegal  act.  The  point  is  not  well  taken.  It  is  setUed  that  money  paid 
on  Sunday,  and  retaiiud,  dischargee  the  debt.  Johniton  v.  WillU^  7  Gray, 
164.  Indeed  no  case  has  been  cited  to  the  contrary,  and  we  do  not  recollect 
to  have  seen  such  case.  In  the  case  last  cited  it  is  said:  "  It  is  not  on  the 
part  of  the  defendant  an  attempt  to  enforce  a  contract  made  on  Sunday,  but  a 
rasistence  of  a  claim  unjustly  set  up  against  right  by  showing  that  nothli^  is 
due  thereon."  { Per  Dewey,  J.) 

3.  A  demurrer  to  the  complaint  for  defect  of  parties  was  interposed  and 
overruled.  Ic  was  claimed  that  the  statute,  under  which  the  action  was 
brought,  in  effect  imposes  a  fine  or  forfeiture,  the  clear  proceeds  of  which 
belong  to  the  school  fund  by  virtue  of  the  constitution,  (article  10,  §  2.)  and 
hence  that  the  state  of  Wisconsin  should  have  been  made  a  party  plaintiff  in 
the  action,  pursuant  to  Bev.  St.  g§  329Q,  3297.  We  think  this  objection  is 
not  well  taken.  The  "$100  damages"  given  by  statute  is  neither  a  fine  nor 
a  forfeiture;  it  is  nothing  more  than  examplary  or  punitory  damages,  which 
the  successful  plaintiff  recovers  in  the  action  in  addition  to  his  actual  damages. 

4.  The  only  remaining  question  to  be  considered  is  whether  the  element  uf 
good  faith  is  involved  in  the  action,  that  is  tosay,  whether  tbedefendanta  can 
be  held  liable  for  the  penalty  of  the  statute  if  they  honestly  believed  that  the 
mortgage  debt  was  not  paid  when  the  discharge  of  the  mortgage  was  de- 
manded of  tbem.  As  a  general  rule,  no  doubt,  the  penalties  of  the  law  are 
aimed  against  those  who  willfully  and  knowingly  violate  its  requirements. 
Cases  are  not  wanting  in  which  this  rule  hiu  been  applied  to  penal  statutes, 
fKon  which  the  words  toiI{/tiUy,  knowingly^  and  the  likei  as  descriptive  of 
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the  offense  or  prohibited  act,  have  been  omitted.  Oohn  v.  If«ew9,  40  Wis. 
893.  belongs  to  this  class.  That  was  an  action  to  recover  treble  damages  for 
the  conversion  of  logs.  The  statute  under  which  the  action  was  brought 
(section  5,  e:  42.  Tayl.  St.)  provided  that  "whoever  shall  conveit  to  his  own 
use,  without  the  consent  of  the  owner  thweof,  any  logs,  timber,  boards,  or 
planks  floating  in  any  of  the  waters  of  the  state,  or  lying  on  the  banks  or 
shores  of  such  waters,  or  on  any  island  whereon  the  same  may  hare  drifted, 
except  as  in  this  chapter  provided  for,  shall  be  liable  to  the  owner  thereof  in 
treble  the  amount  of  damages."  It  was  held,  notwithstanding  the  general 
languid  of  the  statute  was  sufficiently  broad,  if  literally  interpreted,  to  in- 
clude any  conversion,  yet  the  statute  should  be  expounded  according  to  its 
fair  meaning  and  true  intent.  The  present  chief  justice  delivering  the  opin- 
ion of  the  court,  said:  "Observing  this  rule  of  interpretation,  looking  at  the 
object  and  purpose  of  the  statute,  we  cannot  think  it  was  intended  to  apply  to 
every  conversion  of  this  kind  of  property,  situated  or  found  as  described, 
without  r^ard  to  the  question  whettier  the  conversion  was  wanton  and  will- 
ful or  not. "  A  perusal  of  the  opinion  will  show  that  the  court  reached  its 
conclusion  because  of  certain  other  provisions  In  the  same  statute  whi(^  indi- 
cate the  intention  of  the  legislature  that  it  should  be  so  construed.  It  is  en- 
tirely competent  for  the  legislature  to  impose  a  penalty  for  the  refusal  to  dis- 
charge a  mortgage,  regardless  of  the  good  or  bad  faith  of  the  holder  thereof. 
On  the  authority  of  Cohn  v.  Netees,  we  must  look  into  the  statute  itself, 
which  is  general  in  its  terms,  to  ascertain  whether  the  legislature  intended 
that  ii  should  be  restricted  in  itsoperation  to  those  willfully  offending  against 
it.  We  find  in  section  2266  a  satisfactory  indication  that  the  general  lan- 
guage of  the  statute  was  Intended  to  operate  without  restriction  and  without 
regard  to  the  good  or  bad  faith  of  the  holder  of  the  mortgage.  The  statute 
gives  to  any  person  upon  whom  the  demand  is  made  to  discharge  a  mortgage, 
seven  days  In  which  to  determine  whether  he  will  discharge  it  or  not.  If  the 
application  of  the  statute  is  to  be  limited  to  those  only  who  willfully  and 
knowingly  refuse  to  discharge  a  mortgage,  it  is  fair  to  presume  that  no  days 
of  grace  would  have  been  given.  The  seven  days  were  undoubtedly  given  to 
enable  the  person  upon  whom  such  demand  has  been  made.  If  he  doubts 
whether  ttie  mortgage  has  been  paid,  to  ascertain  the  facts  for  himself.  After 
the  expiration  of  that  time,  he  acts  at  his  peril  of  the  fact,  and  if  the  mort- 
gage has  been  paid  and  he  refuses  to  discharge  it,  he  is  subject  to  the  penalty 
of  the  statute.  In  the  present  case  the  jury  must  have  found  that  the  mort- 
gage debt  was  paid  personally  to  the  appellant.  Such  beitig  the  case,  it  is 
difficult  to  perceive  how  he  can  successfully  maintain  that  he  refused  in  good 
faith  to  discbarge  the  mortgage,  believing  that  the  debt  was  not  paid. 

Upon  the  whole  case  we  fliu  no  soffleiKit  groonda  for  disturbing  tin  jodg- 
ment.  Judgment  affirmed. 


Bttbobabd  and  another  v.  Bobbbts. 

[Suprema  Cowt  of  Witeonain.   November  22,  1887.) 

1.  MoBTOAQn — FoBOHASE  or  Tax  Titlb  bt  Mobtoaqkb — Rsdkxptioit. 

A  mortgagor  of  certain  lands  had  no  legal  title  thereto,  but  was  in  poesegdon, 
and  the  taxes  were  legally  chanteable  to  hira,  and,  on  hto  fUlora  to  pay  them,  the 
agent  of  the  mortgagees  prooared  a  tax-sale  oertlfleate,  whlbh  he  asBixned  to  a  third 
party,  who  took  a  tax  deed,  aod  at  the  agent's  request  eooveyed  to  d^endanL 
Neitner  the  third  party  nor  defendant  paid  any  consideration  for  tb^  interest  in 
the  land^  but  the  transactiona  were  for  the  benefit  of  the  mortgagees.  PlalntUA, 
having  the  legal  title,  bronght  electment,  and  defendant  clidnied  title  undw  the 
tax  dekU  Bev.  St.  Wis.  H  116S-1160,  provide,  In  effect,  that  the  amount  of  taxM 
patd  on  the  mortgaged  premises  by  the  mortgagee  may  be  added  to  the  debt,  and 
the  security  of  the  mortgage  will  extend  over  it.  Hebi,  that  the  payment  of  the 
taxes  by  the  mortgagee's  agent  operated  as  a  redemption  therefrom,  and  the  tax 
deed  oonArred  no  title  on  oeAnidauL 
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9.  Afxcmsirr— PAanis— AoiTTAL  OootTPATT. 

PlaintiA  brougbt  milt  bi  e;}ectoient  against  defundiiDt,  who  clftimed  the  lands  on- 
dv  a  tax  deed  to  hit  grantor.  Defendant  wu  not  In  the  actual  poeMesIon  of  the 
lands,  and  the  ertdenoe  to  show  that  the  grantor  was  In  possession  was  vagae  and 
nnsatiBfactoiy.  Rev.  St  Wis.  S07fi,  8076,  provides:  "If  the  premises  for  which 
the  action  Is  brought  are  actually  occupied  hy  any  peraon.  such  aotasl  occupant 
aball  be  named  la  the  complaint;  if  they  are  not  so  ocoaiaed,  the  action  ninst  b« 
brought  iw^inst  some-  penon  ezsralsing  some  atds  of  ownership  on  the  premises 
claimed,  or  olainilng  title  thereto,  or  some  interest  therein,  at  the  commencement 
of  the  action."  Stld,  that  defendant  was  properly  sued  alone. 

Appeal  from  circuit  court,  Waupaca  county;  Charles  M.  Webb,  Judge. 

EJectme&t  for  certain  land  situated  In  the  county  of  Waupaca.  A  patent 
therefor  was  issued  July  18,  1855,  by  the  state  of  Wisconsin  to  Austin  C. 
BuFcbard,  who  died  intestate,  September  10.  1868,  seized  of  the  land  in  con- 
troversy. He  left  surviving  him  a  widow  and  two  children.  The  latter  are 
the  plaintiffs.  Nellie  was  born  December  27,  1858,  and  Horace  on  Novem- 
ber 19,  1861.  He  left  no  other  heirs.  The  widow  conveyed  her  interest  in 
the  estate  tut  her  deceased  husband  to  the  plaintiffs  before  this  action  was 
commenced,  which  was  on  August  22,  1883.  Such  is  the  title  of  the  plain- 
tiffs. 

The  title  of  the  defendants  is  as  follows :  November  9, 1866,  Charles  Burch- 
ard,  the  father  of  Austin  C. ,  the  patentee  of  the  land  in  question,  executed  a 
conveyance  thereof  to  one  Charles  Nes,  who,  on  June  25.  1867,  made  a  deed 
thereof  to  Maggie  Doty.  Giles  Doty,  the  husband  of  Maggie,  was  the  real 
purchaser  from  Charles  Burchard.  The  Dotys  went  into  possession  of  the 
land  in  1866,  and  remained  in  possession  thereof  until  the  spring  of  1881. 
In  1876  they  mortgaged  the  land  to  one  Mary  Cottrill,  since  deceased,  and 
one  Virginia  Thompson.  June  28, 1879,  QUes  and  Ma^e  Doty  executed  a 
conveyance  of  this  and  other  land  to  Vincent  Roberts,  who  was  the  agent  of 
Uie  holders  of  these  mortgages,  in  truet  for  such  holders,  and  the  holder  of 
two  other  mortgages  on  such  other  land,  for  the  payment  of  the  mortgage 
debts,  and  in  trust  also  for  Giles  Doty  for  whatever  of  the  property  should 
remain  after  such  payments.  Vincent  Roberts  thereupon  executed  to  Doty  a 
contract  to  the  effect  that  when  the  latter  should  fully  pay  to  Roberta  the 
amount  of  such  debts,  to-wit,  $5,100,  and  Interest  as  therein  speciBed,  it 
should  be  in  full  for  the  price  or  purchase  money  of  the  lands  conveyed  by 
such  trust  deed,  which  should  then  be  reconveyed  to  Doty.  Also  that  Doty 
should  pay  all  taxes  assessed  on  such  lands,  and  should  bold  the  lands  as 
tenant  by  sufferance  of  Vincent  Roberts.  Before  this  action  was  commenced, 
probably  In  1882,  Vincent  Roberts  quitclaimed  the  lands  so  conveyed  to  him 
in  trusl^  to  Horton  CottrfU,  administrator  of  the  estate  of  Mary  Cottrill,  who 
held  the  mortgage  so  executed  to  her  by  the  Dotys.  In  1879  the  land  in 
controversy  was  assessed  to  Giles  Doty.  It  was  returned  to  the  county  treas- 
urer for  non-payment  of  the  taxes  assessed  upon  It  for  that  year,  and  in  May, 
1880,  was  duly  sold  by  such  treasurer  to  Vincent  Roberts.  CertlBcates  of 
such  sale  were  thereupon  issued  to  him.  He  paid  therefor  the  amount  due 
for  taxes  and  charges  thereon.  This  purchase  was  so  made,  and  the  certiB- 
cates  taken,  for  the  sole  use  and  benefit  of  the  Cottrill  estate  and  the  other 
beneficiaries  in  such  trust  deed.  In  the  spring  of  1881  the  Dotys  ceased  to 
occupy  the  land,  and  one  Bowker  then  went  into  the  occupancy  thereof,  and 
cultivated  the  same  as  the  tenant  of  Vincent  Roberts.  Vincent  Roberts  as- 
signed said  tax-sale  certificates  to  Bowker,  to  whom  a  tax  deed  was  executed 
June  22. 1883.  A  few  days  later  Bowker,  at  the  request  of  Vincent  Roberts, 
conveyed  the  land  covered  by  such  tax  deed  to  the  defendant,  John  Roberts, 
who  is  the  son  at  Vincent  Bowker  paid  nothing  for  the  certificates,  and 
never  claimed  any  interest  in  the  title  to  the  land,  but  took  the  tax  deed  for 
the  use  and  benefit  of  Vincent  Roberts  and  those  whom  he  represented.  The 
defendant  paid  no  oonsideiatim  for  the  tax  deed. 
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In  December,  1882,  the  plaintiffs  commenoed  an  action  in  the  circuit  court  of 
Waupaca  county  against  Vincent  Roberts  and  Giles  Doty,  to  recover  thn  land 
in  controversy  here.  In  March  following,  Horton  Cottrill  was,  by  order  of 
the  court,  made  a  defendant  to  that  action  by  service  of  summons  and  com- 
plaint therein  upon  him.  Such  action  was  removed  to  the  circuit  court  of  the 
TTnited  States,  and  was  pending  in  that  court  when  this  action  was  com- 
menced.  This  action  was  tried  by  the  court  without  a  jury. 

The  above  facts  are  established  by  the  pleadings,  the  uncontradicted  evi- 
dence, and  the  findings  of  fact  thereafter  made  and  filed  by  the  circuit  judge. 
The  judge  also  found  that  the  plaintiffs  are  the  owners  in  fee-simple  of  the 
land  in  controversy;  that  the  defendant  paid  nothing  for  the  land,  or  on  ac- 
count of  the  conveyance  thereof  to  him ;  that  he  took  such  conveyance  for  the 
purpose  of  defeating  the  title  of  the  plaintiffs  in  the  action  then  pending  in 
the  United  States  court;  that  since  the  execution  of  such  conveyance  the  ap- 
parent and  nominal  possession  of  the  land  has  been  in  the  defendant  secretly 
for  the  GottriUs,  they  having  received  the  rents  and  profits  of  the  land;  and 
that  Bowker  was  in  possession  under  the  Ck}ttrilla  from  the  spring  of  lijSl  to 
t^e  time  he  took  the  tax  deed.  By  the  term  "theCottnlls"  is  meant  the  heira 
of  Mary  Cottrill,  represented  by  Horton  Cottrill,  the  administrator  of  her  estate. 
The  judge  also  filed  the  following  conclusions  of  law:  "(1)  The  purchase 
of  lands  described  in  the  complaint  of  Vincent  Boberts  at  the  tax  sale  of  18B0 
was  a  payment  of  the  tax,  and  that  the  deed  which  was  issued  on  such  sale 
is  ther^ore  invalid.  (2)  The  plaintiffs  were  at  the  commencement  of  the  ac- 
tion owners  of  the  land  described  in  the  complaint,  and  their  estate  therein 
was  in  fee-simple,  and  they  were  at  the  commencement  of  this  action,  and  are 
now,  entitled  to  possession  thereof.  (3^  The  defendant  asserted  such  ctaim 
to  said  lands  at  the  commencement  of  thisaction  as  entitled  these  plaintiffs  to- 
maintain  this  action,  and  that  at  the  commencement  thereof  the  defendant 
unlawfully  withheld  the  possessiou  thereof  from  the  plaintiffs."  Judgment 
for  the  plaintiffs  was  afterwards  entered,  pursuant  to  the  fiiklings  of  fact  and 
conclusions  of  law,  for  the  recovery  of  the  land  claimed,  and  for  costs.  The- 
defendant  appeals  from  the  judgment. 

Myron  Reed  and  Moaea  Hooper,  for  lespCHidMits.  Jf.  B,  PaMiin  and  B. 
P.  Smith,  for  appellant. 

Lton.  J.  This  appeal  presents  two  questions  for  determination.  These 
are:  (1)  Was  the  action  properly  brought  against  John  Boberts  alone?  And 
(2)  was  the  purcliase  of  the  land  in  controversy  by  Vincent  Roberts  at  the 
tax  sale  of  1880.  and  the  payment  therefor  of  the  amount  of  the  taxes  and 
charges  due  thereon,  a  pao^ment  of  the  taxes  and  a  redemption  of  the  land 
therefrom  ? 

1.  The  statute  relating  to  parties  lu  actions  of  ejectment  contains  the  follow- 
ing provisions:  "If  the  premises  for  which  the  action  is  brought  are  actually 
occupied  by  any  person,  such  actual  occupant  shall  be  named  defendant  in  the 
oomplaint;  if  they  are  not  so  occupied,  the  action  must  be  brought  against 
some  person  exercising  acts  of  ownership  on  the  premises  claimed,  or  claim- 
ing tiUe  thereto  or  some  interest  therein,  at  the  commencement  of  the  action. 
The  plaintiff  may  join  as  defendant  any  person  claiming  title  to  such  prenn 
Ises,  with  any  ac^al  occupant  thereof,  or  of  some  part  or  parcel  thereof,  hold- 
ing as  tenant  under  such  person  so  chiming  title  or  otherwise.  ***** 
Bev.  St.p.801,  §§3076,3076.  Undertheee  provisions,  if  Bowker,  thegrantor 
of  the  defendant,  was  in  the  actual  possession  of  the  land  claimed  in  August, 
1683,  when  this  action  was  commenoed.  he  should  have  been  made  a  par^ 
defendant  to  the  action.  In  such  case  the  present  defendant,  John  Boberts, 
under  whom  Bowker  was  in  possession,  if  ^  nl],  is  also  a  proper  pauty  d^end- 
ant,  although  not  in  tlieactutil  possession  of  the  land.  The  circuit  court  found 
that  Bowker  was  in  the  actiuU  posseiwiou  of  the  land  until  he  took  the  tax 
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deed  tbereof.  Tbis  was  June  22,  1883.  Perhaps  the  court  might  also  have 
properly  found  that  he  retained  the  possession  thereof  until  he  conveyed  to 
the  defendant,  a  few  days  later.  But  we  find  no  satiBfactory  proof  that  Bow- 
Icer  was  1  n  possession  when  this  action  was  commenced,  In  August  following. 
When  asked  directly  whether  he  had  remained  In  possession  of  the  land  ever 
since  he  deeded  to  the  defendant,  he  answered  evaflively.  as  follows:  "Since 
then  he  has  told  me  that  John  Roberts  owned  the  land;  that  1  was  to  settle 
with  him  for  this  land;  the  rent  of  the  land  I  have  not  paid  for  this  last  year; 
in  fact  I  have  not  paid  the  interest  on  all  the  lands  I  own."  Indeed  all  the 
testimony  on  the  subject  of  Bowker'a  occupancy  of  the  land  aftertbe  convey- 
ance to  the  defendant  is  very  general,  vague,  and  unsatisfactory.  It  is  quite 
obvions  from  the  testimony  that  neither  the  Dotys  nor  Bowker  ever  resided 
upon  the  land,  but  only  used  it  for  fanning  purposes.  We  are  left  entirely 
in  the  dark  as  to  the  extent  of  that  use.  or,  so  far  aa  Bowker  is  concerned,  its 
continuity.  A  finding  that  Bowker  ceased  to  occupy  the  land  when  he  con- 
veyed it  to  the  defendant,  and  that  it  was  unoccupied  when  the  action  was 
brought*  could  not  properly  be  disturbed.  This  is  probably  the  meaning  and 
significance  of  the  finding  that  the  defendant  after  suoh  conveyance  had  "the 
apparent  and  nominal  possession"  of  the  lands.  In  such  case  the  action  was 
properly  brought  against  the  defendant  alone,  for  the  taking  of  the  tax  deed 
was  a  (daim  of  title  to  the  land,  which  is  sufficient  under  the  st^ute  (if  the 
land  be  nnoccupied)  to  support  ejectment  agaimt  the  claimant.  We  reach 
this  conclusion  the  more  readily  because  we  are  satisfied,  as  the  learned  circuit 
judge  evidently  was,  that  the  title  and  possession  of  the  land  were  being  mar 
nipulated  by  the  two  Roberts,  father  and  son,  for  the  purpose  of  embarrass- 
ing and  defeating  the  plaintiffs  in  their  pending  action  in  the  federal  court, 
and  that  Bowker  was  a  pliant  tool  in  their  hands  to  aid  in  accomplisbingsuch 
purpose.  This  was  an  unjustifiable  interference  with  the  course  of  justice 
by  Bowker  and  the  defendant,  who  were  not  parties  to  the  action,  and  because 
they  were  acting  in  unison  it  would  be  strict  justice  to  hold,  in  analogy  to  the 
law  which  makes  a  conspirator  liable  for  the  acts  of  his  co-conspirators  In 
furtherance  of  the  object  of  the  conspiracy,  that  the  act  of  one,  or  the  posses- 
sion of  one,  intended  by  both  to  affect  the  plahitlfCs  unfavorably  in  their  other 
suit*  is  tbe  act  or  the  possession  of  tlie  other  aa  well.  We  conclude  that  the 
action  is  well  tnvught  against  the  defendant  alone.  It  is  not  determined 
whether,  conceding  that  Bowker  should  have  been  made  a  party,  i^e  defend- 
ant can,  on  tbe  fliul  bearing,  and  not  having  demurred  for  detect  of  parties,- 
take  advantage  of  such  defect.  Doubtless  he  might  have  applied  to  the  conrt- 
at  the  proper  time  for  an  order  compiling  tbe  plaintiffs  to  bring  In  Bowker*. 
if  he  was  in  possession*  as  a  party  defendant*  bat  be  failed  to  do  so. 

2.  In  considering  the  second  qaestton  above  suggested,  as  to  whether  the- 
purchase  of  tbe  land  at  the  tax  sale  by  YlnoBnt  Boberts,  and  the  pf^ment 
therefor  oi  tbo  amount  of  taxes  and  ohai^^  against  it,  operate  as  a  payment  of 
tbe  taxes.  Gottrlll  and  tbe  other  beneficiaries  in  tbe  trust  deed  for  whose 
benefit  the  purchase  was  made  wtU  be  regarded  aa  the  purchasers.  Obviously* 
sncb  was  the  lefpi.  effect  of  the  transaction.  Such  beneflciarleB  stood  in  the 
nlation  of  mortgagees  of  the  l«id.  Tbe  execution  of  the  trust  deed  may 
have  bad  the  effect  of  vesting  the  legid  title  to  the  land  in  their  agent,  Yin- 
cent  Roberts,  but  such  deed,  and  the  defeasance  executed  by  sudi  agent  tu 
I>Dty,  operated  to  inreserve  the  mortgage  relatioii  between  them,  changing 
tbe  securities,  perh^,  to  equitable  mortgages.  Such  cliange,  however*  dova 
not  seem  material  to  the  question  under  consideratlcm.  The  taxes  of  1879 
were  assessed  aniust  Doty,  who  was  then  In  possession  of  the  land,  claiming 
title  thereto.  Under  the  statute  (Uev.  St.  p.  S41,  §  1043)  the  tax  was  properly 
■assessed  against  him,  and  be  whs  legally  chargeable  therewith.  Had  be  pur- 
chased it  at  the  tax  sale,  there  can  be  no  doubt  the  tnmsactton  would  have  oper- 
ated aa  a  paymait  of  the  tax,  although  tax  oertiflcates  may  tkave  been  Issued 
v.8£N.w.no.8— 19 
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to  him.  Smith  t.  Lewis,  20  Win.  369;  BatteU  v.  Welsh,  22  Wis.  169;  JoruM 
V.  Davis,  24  Wis.  229.  The  question  is  whether  the  mortgagees  of  the  land 
are  in  any  better  condition  than  Dotj,  the  mortgagor,  to  acquire  title  thereto 
parchasing  at  the  tax  sale,  and  taking  certificates  of  sale.  We  have  been 
referred  to  no  case  decided  by  this  court,  ajid  are  not  aware  there  is  any  such 
case,  tn  which  it  is  held  that  a  mortgagee  may.  in  this  state,  cut  off  the  mort- 
gagor's equity  of  redemption  by  acquiring  title  to  the  mortgaged  land  under 
11  tax  deed.  True,  several  cases  determined  by  this  conrt  are  cited  by  the 
learned  counsel  for  defendant  as  holding  that  a  mortgagee  may  thus  acquire 
adverse  title,  but  an  examination  of  those  cases  will  show  that  none  of  them 
so  b<dd.   They  will  be  noticed  briefly  in  their  order. 

In  Wriffht  y.Sperry,  21  Wis.  336,  26  Wis.  617,  the  plaintiff  was  grantee 
of  the  purchaser  at  a  foreclosure  sale  on  a  mortgs^  executed  by  Spoty.  the 
defendant,  on  the  whole  80  acres  of  land.  Sperry  owned  only  an  undivided 
Interestinthe  land.  Aftersnch  salehe  acquired Uie  remaining  undivided  in- 
terest. I  n  the  mean  time  Wright  obtained  the  interest  eon  vityed  by  a  lax  deed 
of  the  whole  80  acres  Issued  on  a  tax  sale  ha  the  non-payment  of  the  taxes 
assessed  upon  the  land  before  such  foredosuxe  sale.  Wright  was  not,  there- 
fore, a  mor^gee  of  the  land,  bat  was  (daimed  tobe  atenant  in  common  with 
Sperry,  and  the  validity  of  his  tax  deed  was  contested  on  that  around.  The 
tax  deed  was  held  valid,  and  hence  under  It  Wright  was  entltfod  to  recover 
such  afternaoquired  interest  of  Sperry  in  the  80  acres  In  controversy. 

Stnrdmant  v.  Mather,  20  Wis.  606,  was  an  action  to  redeem  from  an  equi- 
table mortgage.  The  mortgagee  had  acquired  the  interest  conveyed  by  two 
tax  deeds  the  mortgaged  premises.  Such  deeds  were  held  invalid  for  de- 
fective execution.  The  defendant,  Matb«r,  was  the  grantee  of  the  mortgsr 
gee,  and  after  taking  such  oonveyanoe  be  also  acquired  several  tax  deeds  of  tlte 
same  premises.  It  was  hdd  that,  under  the  instrument  giving  the  lien,  the 
mort^gee  bad  no  estate  in  the  premises  which  he  could  convey  to  Mather, 
and  hence  the  laUer  was  a  stranger  to  the  original  tlUe,  and  might  assert  title 
under  his  tax  deeds  to  defeat  the  addon. 

Lg^a-and  v.  Hanept  81  Wis.  230,  presented  no  question  as  between  mort- 
gagor and  mortgagee.  Xetther  did  Link  v.  Doerfer^  4&  Wis.  391.  The  first 
of  these  cases  decides  that  one  in  possession  of  land  under  a  valid  tax  deed 
may  nuUntain  an  action  based  upon  other  ttuc  deeds  to  him  issued  on  sales 
for  the  non-^yment  of  taxes  on  the  same  land,  which  he  was  under  no  oUi- 
gatlon  to  pay,  to  foreclose  the  title  and  right  of  the  original  owner  in  and  to 
such  lauds.  In  Link  v.  DoerfeTy  it  was  hdd  ttiat  a  mere  intruder  in  posses- 
sion of  land  without  color  or  claim  <tf  title  is  capable  of  acquiring  adverse 
title  by  tax  deed  or  other  conveyance  to  himself. 

It  is  plain  that  none  of  the  above  cases  sustain  the  propoeition  to  which 
they  are  dted.  On  the  contrary,  we  are  satisfied  on  prindple  and  authority, 
and  especially  in  view  of  the  statute  which  wUl  presently  be  cited,  that  in 
the  present  case  the  purchase  of  the  land  at  the  tax  sale  for  the  mortgagees, 
and  the  taking  of  Uut  certificates  thereon,  must  be  regarded  as  for  the  pro- 
tection of  the  estate,  and  the  mutual  benefit  of  the  mortgagees  and  mortgage. 
As  was  said  by  DixoK,  C.  J.,  in  Fisk  v.  Bumette,  3U  Wis.  102,  such  pur- 
chase and  the  taking  of  the  oertiflcates  must  be  re^[arded  as  so  much  money 
advanced  to  the  mortgagor  on  the  faith  of  the  security.  The  above  reference 
is  to  Bev.  St.  gg  li5ti-1160.  indusive.  These  sectiuns.  In  effect,  add  the 
amount  so  paid  for  taxes  by  the  mortgagee  to  the  mortgage  debt,  and  extend 
the  security  of  the  mortgage  over  it.  These  statutory  provisions  give  the 
mortgagee  an  adequnte  remedy  to  reimburse  himself  for  the  taxes  thus  paid 
by  him,  and  are  inconsistent  with  t\xe  idea  that  he  may  cut  off  the  mort- 
gagor's equity  of  redemption  In  the  mortgaged  premises  by  acquiring  an  ad- 
verse title  thereto  under  tax  proceedings.  Moreover,  without  regard  to  st^ 
at(H7  provisions,  there  is  highauUiority  for  thus  holding  on  genwal  principles 
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of  law.  Judge  Cooleyt  In  hia  treatise  on  the  law  of  Taxation,  says:  "It 
cannot  be  said  in  such  a  case  that  either  mortgaf^ee  or  mortgagor  is  under  no 
obligation  to  the  government  to  pay  the  tax.  On  the  contrary,  the  tax  being 
one  that  purposely  is  made  to  override  the  lien  of  the  one  as  well  as  the  title 
of  the  other,  it  might  well,  as  it  seems  to  us,  be  held  that  neither  mortgagor 
nor  mortgagee  was  at  liberty  to  neglect  the  payment  as  one  step  in  bettering 
hlH  condition  at  the  expense  of  t^  other,  but  that  the  presumption  of  taw 
should  be  tliat  the  party  purchasing  did  so  for  the  protection  of  his  own  in- 
terest merely.  And  so  in  general  are  the  authorities."  Pages  503,  504, 
and  cases  cited  in  notes.  This  language  of  Judge  Cooley  is  quoted  approv- 
ingly in  Mr.  Freeman's  learned  note  to  Blake  v.  Hotoet  15  Amer.  Dec.  684. 
This  doctrine  commends  itself  to  our  judgments  as  reasonable  and  just.  It 
mast  be  held,  therefore,  that  as  to  Doty  the  purchase  of  the  land  at  the  tax 
sale  by  Yincent  Roberts,  for  the  l>eneflt  of  the  mortgagees,  operated  as  a  pay- 
ment of  the  tax,  and  a  redemption  of  the  land  therefrom. 

It  rediains  to  1m  determined  how  the  plaintiffs  are  affected  by  the  transac- 
tion. Had  the  mortgagees,  instead  of  purchasing  the  land  at  the  sale,  and 
taking  tax  certificatee,  paid  the  taxes,  and  taken  a  receipt  therefor,  there  can 
be  no  doubt  that  such  payment  would  have  inured  to  the  benefit  of  these 
plaintiffs,  and  no  question  of  a  tax  lien  on  the  land  or  tax  title  on  account  of 
BQcb  taxes  oould  be  raised  against  them.  Holding,  as  we  do,  that  the  trans- 
action above  mentioned  operated  as  a  payment  of  the  taxes,  no  good  reason  is 
perceived  why  the  same  result  should  not  follow,  although,  instead  of  piling 
and  taking  a  receipt  therefor,  they  bid  off  the  land  for  theamoiint  of  the  taxes, 
paid  the  same,  and  took  certiflcates  of  sale.  We  are  quite  nnable  to  see  how 
these  transactiooB  can  operate  as  a  payment  as  to  Doty,  while  as  to  the  other 
l^ntiffs  it  is  the  acquiring  of  a  title  paramount  to  thelTS.  There  are,  doubt- 
less, cases  elsewhere  which  hold  the  opposite  doctrine.  Whether  these  cases 
are  based  upon  statutes  differing  from  ours,  or  made  in  the  absence  of  any 
statute  on  the  subject,  we  shall  not  stop  to  detmnlne.  Our  duty  is  to  con- 
strue our  own  statute,  and  thus  settle  the  law  in  that  behalf  in  this  state.  It 
will  be  ohsOTved  that  the  stetuto  above  cited  (sections  1158-1160)  refers  only 
to  taxes.  IXo  mention  is  made  of  voj  other  deacriptkio  of  Incumbrance  which 
the  original  lienholder  may  pay,  and  extend  his  lien  to  cover  such  payment. 
Hence,  If  a  mortgageeor  other  lienholder  should,  for  the  protection  of  his  lien, 
purchwe  a  paramount  outstanding  mortgage  or  Judgment,  it  is  not  here  de- 
cided whether  be  mi^  or  may  not  acquire  an  adverse  title  thereunder  which 
will  cut  ott  the  mort^gor's  equity  at  redemption  in  the  mortgaged  premises. 
It  foIlowB  that  the  tax  deed  to  the  defendant  is  void.  That  deed  eliminated 
txom  the  case,  there  can  be  no  doubt  of  the  plaintiff^  right  to  recover.  Cer- 
tain acts  of  Charles  Barchard,  who  stdd  the  land  in  controversy  to  Dot^,  were 
proved  tending  to  show  ah  interference  him  with  the  land,  and  that  he 
ckimed  to  own  it,  but  nothing  appears  which  can  operate  to  divest  the  plains 
tiffs  of  their  legal  title  thereto. 

The  Judgment  of  the  circuit  court  must  be  affirmed. 


Macs  and  others  v.  Msisen.  Garnishee. 
<AvnNW  Oomt  tf  1PiM0iifiR.  Noverabar  2%  1887.) 

Aammuan  torn  Bnam  orCan>non— Faansnnns— Gummn  OMmui  nOM  Bomm* 
nuc 

An  asBtg&nwnt,  after  preferring  the  claim  of  a  clerk  for  labor,  directed  the  residue 
of  the  proceeds  of  the  property  to  be  used  "  to  pay  in  full  all  and  singular  the  debts, 
demantto.  and  llablUtteB  due  or  to  grow  dne,  enumerated  and  designated  as  'Class 
No.i^'  and  all  othvt  Indebtednees  owing  by  said  party  of  the  tint  part  to  any  person 
or  penona  whomsomr."  In  the  aehednle  right  cndltors  were  anttmeratea,  and 
In  the  lilt  wUiA  WM  veiiflad  and  flled  two  oraditon,  to  vho'm  tha  aaslgnor  owad 
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small  atnonnts,  vere  added.  FlainUff  claimed  the  aMlgament  was  Toid  on  the 

Soaod  that  the  etght  creditora  enumerated  were  preferredoTer  the  two.  BM,  that 
e  assignment  did  notmalce  such  preference. 

Appeal  from  drcuit  coart»  Fond  du  Lac  coan^;  A.  Q.  Oil80N»  Jndge. 
Flnehu,  Lynde  A  Uillert  for  appeUaato.  ff«o.  P.  JCi>oto2u,  for  respondent. 

Cole,  C.  J.  The  garnishee  held  the  property  of  the  Judgment  debtor  un- 
der an  assignment  executed  July  15, 1886.  If  the  assignment  was  valid,  it  is 
obvious  that  the  proceeding  against  the  garnishee  was  properly  dismissed; 
but  it  is  claimed  that  the  assignment  is  void  because  it  gives  an  illegal  pref- 
erence of  one  creditor  over  another.  The  correctness  of  this  view  can  only 
be  determined  by  the  language  of  the  assignment  itself  to  which  we  refer. 
The  assignment  is  headed.  "Yoluntaiy  Assignments,  with  Preferences. "  It 
provides  that  the  assignee  shall  pay  the  demand  of  a  clerk  for  two  and  a  half 
months'  wages  in  the  assignor's  store  at  920  per  month.  This  is  the  only 
debt  mentioned  and  provided  for  in  class  Xo.  1,  and  it  is  admitted  by  the 
learned  counsel  for  the  appellant  that  the  law  aliows  such  a  preference.  The 
statutes  expressly  prefer  such  claims.  Chapter  349,  Laws  1883,  and  chapter 
48,  Laws  1885.  The  assignment  then  provides  for  the  payment  of  the  debt 
designated  in  Schedule  C  as  "Glass  Ko.  1,"  and  the  assignee  was  directed, 
with  the  net  proceeds  of  the  residue  of  the  assigned  property,  **to  pay  in  full 
all  and  singular  the  debts,  demands,  and  liabilities  due  or  to  grow  due,  enu- 
merated and  designated  as  '  Class  No.  2,'  and  all  other  indebtednest  otoing  bg 
said  party  o/  the  first  part  to  any  person  or  persons  toTtomsoever,  if  there 
be  sufficient  of  the  net  proceeds  remaining  in  the  hands"  of  the  assignee  for 
that  purpose;  and  if  there  be  not  sufficient,  then  the  assignee  was  required  to 
"apply  the  same,  as  far  as  they  will  go  for  that  purpose,  to  and  in  payment  of 
the  debts,  demands,  and  liabilities  enumerated  and  designated  as  *  Class  No. 
2,*  ratably  and  in  proportion  to  the  respective  amounts  thereof."  In  the 
schedule  referred  to  in  the  assignment,  eight  creditors  are  enumerated  In  what 
is  designated  as  "Clan  No.  2,^  whose  claims  amount  to  •1,666.86.  In  the 
list  of  creditors,  which  iras  verified  and  filed  within  10  days  after  the  assign- 
ment was  made,  two  creditors  were  added,  whose  claims  amounted  to  |^ 
and  whose  names  did  not  appear  in  the  schednle  filed  by  the  assignor  at  the 
time  of  the  assignment  in  clasS'No.  2.  Now  It  is  insisted  that  in  language 
above  quoted  a-  preference  was  made  In  favor  of  the  eight  creditors  mention^ 
In  the  list  first  filed,  over  the  two  oredltois  named  in  the  sutaeqnent  list,  and 
this  Is  the  preference  relied  on  to  Invalidate  the  assignment. 

We  think  the  cbiuse  In  question  makes  no  such  preference  among  the 
creditors  as  counsel  claims.  True,  the  assignor,  in  cktss  No.  2  named  ^ght 
creditors  who  were  to  be  paid,  but  he  also  included  with  than  all  other  in- 
debtedness which  he  owed.  Consequently,  creditors  not  mentioned  -in  the 
list  were  placed  upbn  the  same  footing  precisely  as  those  named,  and  were 
equally  entitled  to  their  ratable  share  of  Uie  proceeds  of  the  assigned  property. 
We  think  this  is  the  real  meaning  of  the  danse;  certainly  we  are  dear  that 
no  preference  is  made  among  the  creditors  except  as  to  the  wages  oi  the  derk, 
where  a  preference  Is  allowed.  But  In  respect  to  all  other  oredltOTS  they  are 
embraced  in  the  same  ckiss,  no  discrimination  being  made  between  thnm. 
DouUIess,  in  preparing  the  list  of  creditors  when  the  assignment  was  made, 
the  assignor  tailed,  througb  foi^ttulnesror  mistake,  to  name  all  his  creditora 
in  it.  It  is  not  strange  that  be  failed  to  remember  two  creditors  whom  he 
owed  small  amounts.  If  he  had  omitted  the  names  of  his  large  creditors, 
there  would  be  some  reason  for  claiming  that  the  omission  was  intentional, 
and  for  some  unlawful  pnrpose.  But  even  then,  where  he  proridea,  as  he 
does  here,  in  the  dearest  language,  thiU  not  only  Uiose  creditors  designated  in 
class  No.  2,  but  also  all  <^er  oreditm  not  ennmerated,  shall  be  paid  ratablv.  It 
is  difflcnlt  to  see  how  any  preference  la  made  of  one  endltor  over  another. 
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And  this  is  the  effect  «i  the  clause  as  we  usderstand  it.  We  think  the  mis- 
take which  counsel  tails  into  in  interpreting  the  clause  is  in  supposing  that 
two  classes  of  creditors  are  designated  in  it:  one  class,  the  eight  creditors 
Darned;  the  other  class,  the  two  creditors  not  named.  But,  as  we  hare  said, 
this  is  not  our  construction  of  the  alignment,  which  makes  no  preference  to 
any  one  except  the  clerk ;  all  the  other  creditors,  both  those  specified  and  those 
not  named,  iMing  embraced  in  the  same  class,  and  placed  on  the  same  footing. 
At  the  close  of  this  clause  the  assignee  is  directed  to  apply  the  proceeds  in 

garment  of  the  debts  "enumerated  and  designated  as  •  Class  Ko.  2.'  '*  TheeOi 
owever,  are  not  to  be  understood  as  words  of  limitation  upon  the  previous 
language  used,  which,  as  we  have  said,  included  all  creditors, — as  well  those 
named  as  those  not  named.  We  have  no  doubt  but  this  is  a  proper  con- 
struction of  the  assignment;  ooosequently  there  is  no  ground  for  saying  that 
an  unlawful  preference  is  made  in  it  of  one  creditor  over  another. 

Aa  the  case  turns  upon  the  meaning  of  the  language  used  in  the  assign- 
ment, we  do  not  deem  it  necessary  to  comment  upon  the  cases  cited  which 
hare  no  particular  bearing  upon  the  question  before  us.  We  think  the  Judg- 
ment of  the  circuit  ooorfc  h  correct,  ajul  must  be  affirmed. 


Thomas  o.  Tolfobd  and  others. 
(St^rmu  Omrt  tf  IfSiconffn.  November  38, 1887.) 

Sub— Wbsv  Tma  Pum. 

PlaiDttfTiold  all  the  lamber  at  bia  mill  ezoeptaome  culls.  The  vendees oonfirmed 
their  purchase  by  letter,  and  gave  plaiutifT the  rlgbt  to  sell  lo  hia  local  trade,  and 
Imtructed  bini  to  work  some  of  the  lamber  before  shippiiiK.  In  their  letter  they 
disclaimed  "  all  liability  In  connection  vith  the  stock  nntll  It  has  been  loaded  on 
the  cars,  and  oonshcned  to  them."  All  risk  from  fire  was  assumed  bj  plaintitf  nn- 
tll he  oljtained  evidence  from  the  railroad  company  that  hehad  cooaixned  the  lum- 
ber to  vendees.  Held,  that  ttie  sale  was  executory  merely,  and  the  title  to  the  lum- 
ber still  remained  in  the  plaintlfT. 

Appeal  from  circuit  court,  Clark  county. 

C.  F.  Grow  and  Bturdevant  dt  8turdet>antt  for  respondent.  Bardeen,  Jfyl- 
rea  A  Marchetti  and  James  O^IfeUl,  for  appellants. 

Coz^  C.  J.  This  is  a  controversy  about  a  quantity  of  lumber.  The  plain- 
tiff claims  it  as  his  property,  and  alleges  that  it  was  wrongfully  taken  from 
him  by  the  defendants,  and  converted  to  their  use.  The  defendants  admit 
the  taking,  but  justify  that  the  property  was  seized  under  an  execution  as  the 
property  of  Deatherage  ft  Ewart,  the  defendants  in  the  execution.  The  case 
was  tried  without  a  jury,  and  the  trial  court  found  upon  the  evidence  that,  at 
,tbe  time  the  property  was  seized  under  the  execution,  it  was  not  the  property 
of  the  judgment  debtors,  but  belonged  to  the  plidntifl.  The  question  which 
we  have  to  determine  is,  does  the  evidence  show  that  this  was  the  fact,  or 
that  there  was  such  an  executed  contract  of  sale  as  to  vat  the  tiOe  to  the 
lumber  in  the  judgment  debtors,  contrary  to  the  decision  of  the  court  bdow? 

These  facta  are  admitted:  That  about  the  first  of  September,  1885,  Ewart, 
ot  the  firm  of  Deatherage  &  Ewart,  came  to  the  plaintiff's  mill  at  Colby,  and 
made-a  purchase  of  a  quantity  of  Inmber.  JThe  plaintiff  says  he  sold  him  all 
the  lumber  he  had  at  the  timeiu  his  yard,  with  the  exception  of  culls,  amount- 
ing in  quantity  to  more  than  1,000.000  feet.  Then  three  letters  pawed  be- 
tween the  parties  relating  to  this  side,  and  which  it  is  admitted  contain  the 
contract  which  the  parties  made.  Tliese  letters  are  too  long  to  be  quoted  at 
length,  and  we  shall  only  r^er  to  certain  sentences  in  them  which  seem  to 
bear  upon  the  qnestlon  before  us.  Then  is  certainly  language  In  them  which 
sustains  the  oontimtion  of  the  defendant's  counsel  that  Uiore  was  a  eomi^ete 
executed  sale  and  purchase  <tf  the  lumber,  so  as  to  pass  the  tlUe  t^reof  to  the 
vendees.   In  the  first  letter,  dated  September  1, 1885,  written  the  plaintiff  by 
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Ewart,  from  Chippewa  Falls,  he  saye:  "I  now  confirm  the  purchase  made  of 
you  yesterday  for  Deutherage  &  Ewart  of  your  stock  of  lumber,  calls  out,  at 
99.50  per  M.,  f.o.  b.  cars  at  your  station,  with  the  following  additional  cluuifea 
for  working. "  Then  follows  a  description  of  the  lumber,  and  an  estimate  of 
the  quantity  of  stock,  "as  near  as  may  be'."  The  next  day  the  plaintift  an- 
swered this  letter  saying,  amongother  things:  "I  find  nodifferenee  in  our  un* 
derstanding."  A  third  letter,  dated  Kansas  City,  September  9th,  was  written 
by  tlie  vendees  to  the  plaintiff.  In  the  testimony  the  letters  f.  o,  b.  are  ex- 
plained to  mean  "free  on  board  cars."  In  both  letters  written  the  plaintiff 
by  the  vendees,  directions  are  given  about  sales  from  this  stock  of  lumber 
which  the  plaintiff  was  to  make  in  his  local  trade,  and  to  Chicago  parties,  and 
the  average  of  such  sales  was  to  be  charged  or  credited  to  them  according  as 
the  same  was  more  or  less  than  the  purchase  price  which  they  ^reed  to  pay. 
These  are  the  principal  circumstances  relied  on  to  show  an  intention  to  vest 
the  title  of  the  lumber  in  the  vendees.  But  against  these  acts  and  declara- 
tions as  to  the  sate  there  is  other  language  which  must  be  considered.  In 
the  first  letter  written  by  Ewart,  he  says:  "We  are  to  have  no  liability  in 
connection  with  this  slock  until  It  has  been  loaded  on  cars  by  you,  and  con- 
signed to  us.  All  risk  of  fire  is  assumed  by  you  while  the  sto^  remains  Id 
your  yard."  To  this  the  plaintiff  says:  "The  risk  is  mine  until  I  obtain  ev- 
idence of  the  B.  R.  that  I  have  consigned  it  to  you.  I  hope  I  shall  not  lose 
it  in  that  way,  nor  you  either.  But  in  case  I  would,  I  wish  you  agree  not  to 
try  to  cause  me  to  replace  it,  because  you  know  I  cannot  do  that  without  an- 
other loss. "  This  language  shows  quite  conclusively  that  the  parties  did  not 
intend  the  title  to  pass  until  the  lumber  was  loaded  upon  the  cars  and  con- 
signed to  the  vendees,  because  it  Is  agreed  that  the  vendees  should  have  no 
liability  for  the  lumber  until  this  had  been  done.  If  the  property  had  been 
lost  and  destroyed  by  flre  while  in  the  plaintiff's  mill-yard,  the  loss  would 
clearly  have  been  bis.  The  language  is  perfectly  plain  and  distinct  upon  that 
point. 

It  Is  said  that  the  parties  were  contracting  only  with  reference  to  the  risk 
by  fire  while  the  lumber  was  in  the  mill  yard  of  the  Tendur ;  but  the  language  Is 
not  so  qualified,  while  It  is  undoubtedly  true  that  loss  by  fire  was  one  risk 
which  the  parties  had  tn  mind.  But.  according  to  our  understanding  of  the 
letters,  the  iutentlon  was  that  the  vcmdees  assumed  no  liabill^,  or  r^her  in- 
curred no  responsibilityt  for  the  property,  until  it  bad  been  loaded  on  the  oan; 
in  other  words,  that  the  vendor  was  to  retain  the  ownership  until  this  was 
done.  There  are  some  other  circumstances  which  tend  to  support  the  con<sIu- 
sion  that  the  sale  was  an  executory  one,  and  that  the  title  did  not  pass  when 
the  contract  was  made.  There  were  culls  intermixed  in  the  lumber,  which 
were  to  be  separated  and  thrown  out  of  the  stock.  There  were  also  stipula- 
tions made  as  to  '^working"  or  dressing  the  lumber  before  It  was  shipped. 
These  circumstances  are  not  conclusive  as  to  the  nature  of  the  sale,  but  they- 
are  entitled  to  weight  when  trying  to  ascertain  the  understanding  ol  the 
parties  as  to  when  the  title  would  pass  to  the  vendees. 

There  was  testimony  outside  the  letters,  but  it  was  not  important,  and  af- 
fords little  aid  in  determining  the  question  whether  the  contract  amounted  tO' 
a  sale  inprceaenti,  and  passed  the  title,  or  was  merely  sd  executory  contract 
of  sale.  While  the  parties  have  failed  to  express  their  intention  m  clearly  as 
they  might  have  done,  yet,  upon  all  tlie  evidence  bearing  upon  the  question* 
we  agree  In  the  conclusion  reached  by  the  learned  court  below, — ^that  the  lum- 
ber when  seized  on  the  execution  was  not  the  property  of  the  vendees,  or 
Judgment  debtors,  but  was  the  property  of  the  plaintiff.  The  directions 
which  were  given  him  by  the  vendees  as  to  sales  are  not  Inconsistent  with 
that  view.  The  vendees  had  contracted  for  the  purchase  of  all  the  lum* 
ber  in  the  yard,  culls  out.  This  Is  an  admitted  fact.  They  had  the  right 
therefere  that  all  should  be  delivered  upon  the  contract;  but  th^  were  wUl- 

Digilized  by  Google 


Wis.] 


m'donald  v.  estate  of  kkllt. 


295 


ing  to  allow  the  plaintiff  to  make  sales  from  the  stock  in  his  local  trade,  and 
to  Chicago  parties,  at  certain  prices,  as  they  would  have  the  benefit  of  such 
sales  when  above  the  prices  which  they  had  ^reed  to  pay.  But  when  the 
vendees  say,  as  they  do  in  effect,  "We  are  to  have  no  liability  nor  incur  any 
responsibility  in  cotmection  with  the  stock  until  it  is  loaded  on  the  cars;"  and 
the  vendor  replies,  in  substance,  "The  risk  is  mine  until  I  obtain  evidence  of 
the  railroad  company  that  I  have  placed  it  on  the  cars,  consigned  to  you;  and  if 
the  lumber  is  lost  or  destroyed  before  that  Is  done,  I  want  you  to  agree  not  to 
insist  upon  my  replacing  it,  because  this  I  cannot  do  without  another  loss," 
— but  one  possible  inference  can  be  made  as  to  the  intention  of  the  parties  and 
the  nature  of  the  contract.  It  was  not  a  sale  where  title  or  ownership  of  the 
property  passed  to  the  purchasers.  No  money  was  paid  when  the  contract 
was  made.  Payment  was  to  be  made  for  the  stock  on  the  first  of  January 
following,  except  as  to  $1,000  or  91,500  at  an  earlier  day  if  the  plaintiff  should 
request.  The  vendees  in  Kansas  City  were  to  give  directions  from  time  to 
time  about  shipments  and  dressing  the  lumber.  The  case  moet  nearly  resem- 
bling this  in  its  facts  to  which  we  were  referred  la  Lingham  v.  Eggleaton,  27 
Mich.  324,  where  Mr.  Justice  Coolet  gives  a  very  instructive  opinion,  which 
strongly  bears  upon  many  of  the  questions  discussed  In  the  case  at  bar.  We 
do  not  enter  upon  a  discussion  of  the  legal  principles  applicable  to  tlie  case, 
as  they  are  plain,  if  we  are  right  in  our  construction  of  the  letters,  that  the 
parties  only  contemplated  making  an  executory  agreement  In  them.  That 
being  our  conclusion  from  the  language  used,  it  follows  that  the  judgmentof 
the  circuit  court  must  be  affirmed. 


McDonald  t>.  Estate  of  Kexxt. 

[Supremt  Cburt  tf  Witcontin.   NoTember  22. 1887.) 

APfBAL— ReTIXW  or  KVIDKHCE. 

On  an  appeal  on  questions  of  fact  alone,  the  appellate  conrt  will  not  dlstnrb  the 
findiiif^  of  the  trial  conrt  unless  they  are  against  the  dear  preponderance  of  teati- 
mony. 

Appeal  from  circuit  court,  Marathon  county. 

CaU,  JonM  A  Sanbort^  for  appellant.   Heed  A  Lineg,  for  respondent. 

Cole,  C.  J.  This  appeal  involves  merely  questions  of  fact  upon  the  evi- 
dence which  was  given  in  the  court  below.  The  appellant  presented  in  the 
county  court  a  claim  for  $2,000  against  the  estate  of  N.  T.  Kelly,  which  claim 
was  fJlowed.  From  this  allowance  an  appeal  was  taken  to  the  circuit  court, 
where  the  cause  was  tried  by  the  court,  a  jury  having  been  waived.  The 
claim  was  for  f2,000  paid  by  the  appellant  on  a  contract  for  the  purchase  of 
real  estate  which  the  vendor  afterwards  sold  and  conveyed  to  another  party. 
To  prove  his  claim,  the  appellant  produced  a  receipt  signed  by  Kelly,  stating 
that  the  92,000  was  received  In  [Kirt  payment  of  property  sold.  The  receii^ 
was  dated  October  13,  1881.  It  appeared  that  Kelly  sold  and  conveyed  the 
property  to  anbtber  pnrcliaser  October  21, 1881.  K^Iy  died  January  1884. 
Among  other  findings  of  fact,  the  circuit  court  found  that  this  claim  was  set- 
tled or  adjusted  between  tlie  parties  in  the  life-time  of  Kelly,  and  reversed 
the  order  of  the  county  court  allowing  the  claim.  It  is  now  said  that  this 
finding  is  wltboot  any  testimony  to  sustain  It. 

The  objection  calls  fbr  an  examination  of  the  evidence,  which  we  have 
made.  After  such  examination  we  cannot  agree  with  counsel  that  the  finding 
la  wholly  without  proof  to  sustain  it:  It  is  said  the  receipt  la  conclusive  evi- 
dence that  the  money  was  paid  to  Kelly,  and  the  burden  of  showing  that  it 
had  been  settled  and  adjusted  in  some  way  was  upon  the  representatives  of 
the  estate.  We  shall  enter  upon  no  discussion  of  the  testimony,  as  it  would 
mbaerve  no  nsef  ol  purpose.  But  we  will  allude  to  one  or  two  consideratiDna 
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arising  upon  the  facts  which  are  well  established,  which  tead  to  Justifj  the 
conclusion  reached  bj  the  court  below.  Kelly  was  a  man,  as  Mr.  Beed  tes- 
tified, abundantly  able  to  pay  this  claim  at  any  time.  The  appellant  was  in- 
solvent; that  Is,  In  July.  1883,  judgment  against  him  for  a  small  amount 
could  not  be  collected.  In  supplemental  proceedings  taken  to  collect  this 
Judgment,  the  appellant  swore,  as  the  commissioner  testified,  that  he  had  no 
interest  in  any  real  estate  nor  property  or  money  out  of  which  he  could  pay 
the  judgment.  If  the  claim  in  question  had  not  been  s^tled  when  appellant 
gave  this  testimony,  be  was  guilty  of  swearing  falsely.  He  makes  an  expla- 
nation about  that  testimony  In  order  to  overcome  or  destroy  the  inference 
which  would  naturally  be  made  from  it,  but  the  explanation  shows  that  he  did 
not  disclose  the  real  truth  about  his  ability  to  pay  if  the  claim  which  he  now 
makes  was  never  settled.  Besides,  the  appellant  and  Kelly  lived  in  the  same 
place,  must  have  seen  each  other  often,  and  it  is  strange  that  this  claim  was 
allowed  to  stand  27  months  without  any  serious  effort  being  made  to  collect 
it,  if  it  was  still  unsettled.  True,  the  witness  Livermore  testified  that  the 
claim  was  in  his  hands  for  collection,  and  tiiat  he  spoke  to  Kelly  about  It  at  a 
certain  place  and  time  in  November,  1883,  and  that  Kelly  replied:  "Let  that 
go  now."  There  was  no  recognition  of  the  claim  by  Kelly,  and  no  prom- 
ise made  to  arrange  it.  Livermore  is  directly  contradicted  by  Beed,  who  states 
v&cy  positively  that  no  such  conversation  was  or  could  have  been  had  at  the  time 
and  place  as  testified  to  by  him.  Kow,  while  there  is  perhaps  no  positive  or 
direct  evidence  of  the  settlement  of  this  claim  in  the  liie>tlme  of  Kelly,  there 
is  very  strong  presumptive  proof  of  the  fact  The  effect  of  the  evidence  de- 
pends in  some  degree  upon  the  statements  of  witnesses  who  were  sworn  and 
testified  on  the  trial.  The  circuit  judge  had  the  advanta^  of  seeing  the  wit- 
nesses, and  their  manner  ot  testifying.  He  was  in  a  better  position  than  the 
members  of  this  court  can  be  to  Judge  of  the  weight  or  credibility  which  should 
be  given  their  confiicting  statements.  The  nue  is  well  settled  and  very  fa- 
miliar that  this  court  refuses  to  disturb  the  findings  of  the  trial  conrt  on  ques- 
tions of  fact  unless  they  are  against  the  clear  preponderance  of  testimony. 
That  rule  must  be  applied  here. 
The  judgment  of  the  circuit  .court  must  be  affirmed. 


DiNwooDXB  V.  GaiOAOO,  M.  &  St.  P.  Br.  Go. 

{auprmoB  Cburf  qf  WUcontm.   November  22, 1887.) 

1.  R&iuWAD  CoMPAirin— SiDCK-KtLLiiio  Cabb— Febcbs— Etidbbcb. 

In  an  action  brought  to  recover  for  the  killiDg  of  an  ox  upon  defendant's  railroad 
track,  it  appeared  that  at  the  place  of  the  killing  the  right  of  way  was  fenced  on 
the  east  aide,  but  not  on  ttie  weet.  Plaintiff  teauSed  that,  fn  seeking  to  asoertain 
the  point  at  which  the  animal  went  upon  the  track,  he  discovered  caitle  tracks 
leading  from  the  west  side  across  the  switch  track  onto  the  main  track  where  theux 
wan  killed ;  that  he  saw  no  other  tracks  than  these  upon  the  right  of  way  between 
the  depot  grouDda  and  the  place  of  the  killing,  field,  sufncfent  evidence  upon 
which  to  base  an  instrnotion  tliat,  to  entitle  plaintiff  to  recover,  the  Jury  must  be 
Batlsfled  that  the  ox  got  upon  the  right  of  way  at  soma  point  other  than  th«  depot 
grounds  and  was  killed  oatslde  its  Uoiits. 

Z  Sahb. 

Id  an  action  brought  to  recover  for  the  killing  of  an  ox  ux>on  defendant's  railroad 
track,  the  evidence  showed  tliat  at  the  place  of  tiie  killing,  which  was  60  rods  north 
of  tbe  station,  there  was  a  ditch  and  an  embankment;  that  on  the  west  side  of  the 
main  track  wasaspurrunning  parallel  with  it  used  foratoring  cars.  It  did  notappear 
tliat  this  spur  was  ever  used  for  loading  or  unloading  freight,  bat  towards  the  end 
where  the  gronnd  was  level  it  had  been  used  for  loading  ties.  Seld,  that  the  qaea* 
Uon  of  whether  or  not  the  animal  was  killed  within  tbaliuiits  of  the  depot  grounds 
was  properly  submitted  to  the  jury. 

A.ppeal  from  circuit  court.  Portage  county. 

CaU,  Jonn  A  Sanborn,  tor  reBp<mdent.   John  W.  Cany,  for  a^elluit. 
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Cole,  C.  J.  The  errors  rdied  on  for  a  reversal  of  the  judgment  are  (1)  that 
there  is  no  testimony  wliich  shows  or  tends  to  show  that  the  ox  which  was 
killed  got  upon  the  right  of  waj  at  a  point  where  the  defendant  company  was 
bound  to  maintain  a  fence  and  did  not;  (2)  that  the  undisputed  testimony 
shows  that  the  ox  was  killed  upon  its  depot  grounds.  The  fact  is  admitted 
that  the  animal  was  killed  about  60  rods  north  of  the  station  building  at 
Hutchinson;  that  at  this  point  the  right  of  way  was  fenced  on  the  east  side, 
but  not  on  the  west.  It  appears  from  the  testimony  that  there  was  a  ditch 
and  an  embankment  at  this  point,  bnt  not  sufficient  to  prevent  cattle  from 
coming  on  the  track  from  the  west.  The  evidence  as  to  where  the  ox  got 
upon  the  track  Is  the  testimony  of  the  plaintiff  himself*  who  said,  in  effect, 
th&t  he  examined  the  track  for  the  purpose  of  seeing  where  the  ox  came  upon 
it;  that  cattle  tracks  came  from  the  west  ^ide  of  the  right  ai  way,  across  the 
aide  track,  and  upon  the  main  track  of  the  railroad.  Tb»  witness  did  not  see 
(be  ox  go  upon  the  track,  but  he  said  the  tracks  which  he  saw  were  ox  tracks* 
leodli^  straight  from  the  west  side  across  the  switch  track  and  imto  the 
main  track,  where  he  was  killed.  The  witness  saw  these  ostUe  tax^s  lead- 
ing through  the  ditch  and  up  the  embankment  to  the  railroad  track.  He  saw 
cattle  tracks  at  no  other  place  on  the  right  of  way.  Kow  this  evidence  is  not 
conclusive  as  to  the  point  where  the  ox  came  oi^  the  railroad  track,  but  it 
was  sufficient  to  warrant  the  juiy  in  finding  that  the  animal  came  upon  the 
defendant's  track  from  the  west  of  that  place.  Were  one  to  trace  cattle  tracks 
plainly  made  In  the  dirt  or  soil  for  several  feet  frcnu  the  west  line  of  the  right 
of  way  directly  across  a  ditch  and  embankment  onto  a  railroad  track,  as  the 
witneu  aaid  he  did.  he  would  naturally  conclude  that  an  animal  had  there 
passed  onto  the  railroad.  Such  a  conclusion  or  inference  would  not  rest  in 
mare  conjei^ure,  bnt  would  be  supported  by  visible  signs  raising  a  strong 
probability  of  the  fact,  such  as  men  act  on  In  tiie  affairs  of  life.  It  Is  trne 
that  the  witness  could  not  swear  that  these  cattle  tracks  which  he  saw  were 
made  his  ox,  because  he  did  not  see  the  ox  go  there.  Still  It  did  not  ap- 
pear that  any  cattle  tracks  were  seen  at  any  other  places  on  the  right  of  way- 
between  the  point  where  the  ox  was  killed  and  the  deptA  building  south.  We 
think,  therefore,  it  was  not  error  to  submit  to  the  jury  the  question*  upon  all 
the  evidence,  whethor  the  pUintifl's  ox  did  come  upon  the  railroad  track  ticm. 
the  west  near  where  he  was  killed.  The  probabilities  of  the  case  tend  to  show 
that  be  did.  The  trial  court  directed  the  jury  that,  to  justify  a  finding  forthe 
I^aintiff,  Vhey  must  be  satisfied  affirmatively  from  the  weight  of  the  whole 
evidence  that  the  ox  got  uptm  the  defendant's  right  of  way  at  some  point  other 
than  the  depot  grounds*  and  was  killed  outside  the  limits  ot  such  grounds. 
We  surely  are  not  warranted  in  disturbing  the  verdict  upon  the  question  thus 
fairly  submitted. 

Upon  the  other  question,  does  the  testimony  show  that  the  ox  was  killed  upon 
the  defendant's  depot  grounds?  The  statute  makes  it  the  duty  of  a  railroad 
company  to  erect  and  maintain  on  lx>th  sides  of  Its  road,  depot  grounds  excepted, 
good  and  sufficient  fences,  to  prevent  cattle  from  straying  upon  the  right  of 
way.  Section  1810.  The  statute  does  not  attempt  to  deQne  what  are  depot 
grounds.  We  must  therefore  refer  to  the  sense  in  which  these  words  are 
used  in  the  authorities.  In  Fowler  v.  Trust  Co.,  21  Wis.  78,  it  was  said  a 
railroad  depot  was  a  place  where  passengers  get  onandoflthecars.and  where 
goods  are  loaded  and  unloaded;  and  all  grounds  necessary  or  convenient  and 
actually  used  for  these  purposes  are  depot  grounds.   The  learned  circuit  judge 

Sve  substantially  the  same  definition  to  the  words  "depot  grounds,"  to  guide 
}  jury  in  determining  the  question  whether  theox  was  killed  within  the  limits 
of  such  grounds.  We  have  already  said  the  ox  was  killed  60  rods  north  of 
the  station  building.  In  addition  to  the  main  track  running  north  there  was 
a  side  or  spur  track  on  the  west  side,  which  extended  about  100  rods  parallel 
with  the  inain  track,  which  was  used  for  storing  oars.  There  were  also  two 
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ot&er  side  tracks  and  switches;  one  of  these  tracks  ran  off  to  aaaw-mill,  the 
other  to  a  planing-mtll,  both  mills  being  east  of  the  main  track,  and  quite  a 
distance  from  the  station.  It  does  not  appear  tbat  the  spur  track  GO  rods 
north  of  the  station  was  used  for  loading  or  unloading  freight,  though  to- 
wards the  end,  where  the  ground  was  level,  it  had  been  used  occasionally  for 
loading  ties.  But  stfll  where  the  ox  was  killed  we  infer  thattheditch  and  em- 
bankment would  render  it  diflScult,  if  not  impossible,  forteams  to  get  up  to 
the  spur  track,  either  to  load  or  unload  freight.  The  statute  relieves  a  rail- 
road company  from  the  duty  of  fencing  its  depot  grounds,  because  it  would  be 
inconvenient  to  the  public  and  company  to  have  them  fenced,  inasmuch  as  it 
would  seriously  interfere  with  the  loading  and  unloading  of  cars,  and  hand- 
ling of  freight.  It  is  necessary  to  have  free  access  to  and  tlirough  such  grounds 
to  deposit  goods  for  transportation  or  receive  goods  ready  for  delivery.  It 
cannot  be  said,  as  a  matter  of  law,  that  the  depot  grounds  included  the  spur 
track  60  rods  north  from  the  station,  or  that  the  right  of  way  along  there  was 
properly  embraced  in  depot  grounds.  One  thing  is  certain,  it  was  fenced  at 
that  point  on  the  east  side  of  the  right  of  way.  But  it  was  for  the  jury  to 
determine,  from  all  the  facts  and  circumstances,  whether  the  railroad  at  the 
point  wliere  the  ox  was  killed  was  within  the  limits  of  the  depot  grounds,  as 
defined  by  the  (»urt,  or  nut.  Were  the  grounds  at  that  place  used  in  connec- 
tion with  the  depot  for  loading  or  unloading  freight,  or  were  they  necessary 
or  convenient,  and  actually  uMd  for  such  purposes?  If  they  were,  then  they 
were  included  in  the  depot  grounds,  where  thecompany  was  not  bound  to  main- 
tain a  fence;  but  if  n^,  they  were  no  part  of  sacli  grounds,  and  the  company 
was  required  by  the  statute  to  fence  them.  It  seems  to  us  It  was  a  question 
essentially  for  the  jury,  and  not  the  court,  to  determine  whether  it  was  neces- 
sary to  leave  the  right  of  way  unfenced  at  that  place  In  order  to  transact  the 
business  of  the  company  in  receiving  and  delivering  goods.  It  Is  not  pre- 
tended that  it  was  a  place  where  passengers  got  on  and  off  the  can.  The 
court  was  right  in  submitting  the  question  to  the  jury,  as  it  did. 

The  liability  of  the  company  is  predicated  upon  its  failure  to  fence  its  right 
of  way  as  the  law  requires.  Upon  the  whole  record  we  see  no  reason  for  dis- 
turbing the  VOTdict,and  the  judgment  of  thecirctiit  court  is  therefore  fU&rmed. 


JonAKsna  o.  Stamdaed  Fms  Omcs  of  London  and  others. 

{9itprmu  Oottrt      Wiaema^   Novembar  2^  188T.) 

Imrauras— OwHBBSBiP  Clauib— -Lamd  Coimuor. 

In  an  action  brougbt  against  a  fire  insurance  compaay  to  recover  damasea  ftoni 
fire,  it  waa  shown  tbat  at  the  time  of  his  application  for  apoliov  plaintiff  bad  pos- 
session of  the  realty  on  which  the  insured  pixiperty  was  situated  under  a  land  con- 
tract opon  which  he  had  paid  part  of  the  purchase  price,  the  remainder  bdng  paid 
after  the  issuance  of  the  policy,  Init  before  its  delivery  to  him ;  that  this  land  eon- 
tract  was  shown  to  the  Insurance  agent  when  his  application  waa  made,  and  no 
qnesUons  were  asked  or  representatiuns  made  aa  to  plaintiff's  title  or  interest  in  the' 
land  or  boUding,  and  that  the  intprovenienta  on  the  land  were  of  greater  value  than 
the  insurance.  that  plaintiff  waa  the  real  owner  in  equity,  and  held,  within 

tbe  meaning  of  a  condition  in  thepolicy,  "the  entire^  onoonditional,  and  sole  own- 
erabipof  the  property." 

Appeal  from  circuit  court,  Eau  Claire  county. 

&eo.  C.  TeaU  tfi  Son*  for  respondent.  L.  M.  Viku,  for  appellants. 

Cole,  C.  J.  The  defense  fa  baaed  upon  allied  breaches  of  the  conditions 
in  the  policy*  which  it  isclaimed  exonerate  the  defendants  fnxm  all  liability  for 
the  loss.  The  poUey  provided  It  should  be  void  if  there  was  "any  omission 
to  make  known  every  tact  matwlal  to  the  risk*"  and  **If  the  Interest  of  the 
assured  in  the  property  be  other  than  the  entire,  nncondltional,  and  sole  own- 
ership of  the  property  for  the  use  and  benefit  of  the  assured,  or  if  the  building 
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inflored  stands  on  leased  ground,  it  must  be  so  represented  to  the  company 
and  so  expressed  In  the  written  part  of  the  policy,  otherwise  the  policy  to  be 
TOid.**  It  is  s^d  the  facts  proven  on  the  trial  show  a  breach  of  these  condi- 
tions.  There  la  really  no  disagreement  about  the  material  facts  of  the  case. 

It  appears  that  theplalntifF  applied  to  the  local  i^^nt  of  the  Standard  Com- 
pany for  insurance  about  the  first  of  July,  1883.  At  this  time  he  had  pos- 
sesaion  of  the  realty  on  which  the  building  and  insured  property  were  situ- 
ated, under  a  land  contract  upon  which  be  had  paid  9100;  ^00,  the  balance 
of  the  purchase  price,  became  due  and  was  paid  after  the  policy  was  issderl. 
The  improvements  on  the  land  were  of  greater  value  than  the  iuaurance. 
The  policy  was  issued  and  remained  in  the  handa  of  the  agent  until  the  land 
was  paid  for  and  a  warranty  deed  obtained,  wliich  was  in  August,  1883.  The 
plaintiff  received  the  policy  from  the  agent  in  October  following.  There  was 
no  written  application  made  for  insurance,  and  no  representations  made,  or 
question  asked  as  to  plaintiff's  title  or  interest  in  the  land  or  building;  noth- 
ing was  said  upon  that  subject.  The  agent  testified  that  he  did  not  Icnow 
what  the  plaintlfT's  title  was  in  the  land  or  that  he  held  it  under  acontract  of 
poichase.  The  plaintiff,  however,  testified  that  when  he  made  application 
for  insurance  he  showed  the  agent  the  contract,  who  took  it  to  obtain  a  de- 
scription of  the  land  on  which  the  Insured  building  was  situated;  and*  in  an^ 
bwer  to  a  question  submitted,  the  jury  found  that  such  was  the  fact.  It  is 
plain,  tt^refore*  that  the  agent  had  the  means  of  information  as  to  plaintiff's 
ii^rest  in  the  realty  before  him,  and  it  Is  almost  tncredllile  tliat  he  did  not 
know  what  his  title  was.  Under  the  circumstances,  the  pUUntlfl  cannot  be 
Jostly  charged  with  an  omission  to  make  known  the  fact  that  he  held  the  land  un- 
dwacontractforthepurchasethereof.  Wedonotdwell  upon  these  facta,  nor 
expreas  any  <^inion  as  to  bow  they  would  affect  the  liability  of  the  company, 
pioTidIng  it  was  made  to  appear  that  the  plaintiff  was  not  the  sole  and  un- 
conditional owner  of  the  enUre  Interest  in  the  property  within  the  meaning 
(rf  the  condition  relied  on.  But  if  the  plaintiff  Is  held  to  the  exact  language 
of  Uie  condition,  which  it  is  perfectly  clear  he  never  saw  until  long  after  the 
policy  was  issued,  Btill  the  evidence  shows  that  his  interest  in  the  pn^erty 
was  an  entire,  unconditional,  and  sole  ownership.  He  was  the  real  owner  irf 
the  property  in  equi^  and  for  all  purposes  of  Insurance.  The  (»>ndition  doea 
not  relate  to  a  legal  title  in  f  ee^lmple  nor  la  that  the  interest  described.  An  eq- 
uitable title,  if  sole  and  unconditional,  answers  the  description  fully,  and  if  the 
property  was  destroyed  the  entire  loss  would  fall  upon  the  plaintiff.  Hiere  is 
no  ground,  therefore,  for  saying  there  was  a  mladesurfption  of  the  nature  of  the 
plaintiff's  interest  in  the  property.  If  the  company  deemed  it  material  that  the 
state  of  the  legal  title  should  be  described,  it  douMless  would  have  framed  the 
language  to  call  for  that  information.  But  It  did  not.  The  Interest  of  theplain- 
tiff  satisfies  the  condition  as  we  construe  it,  as  he  was  in  possession  and  was  the 
side  equitable  owner.  In  the  al)sence  of  any  specific  inquiry  by  the  insurers, 
or  express  stipulation  in  the  policy,  no  particular  description  of  the  nature  of 
Urn  inaurahle  interest  is  necessary.  Strom;  T.  Twuranoe  Co.,  10  Pick.  40; 
^ing  T.  Inmranee  Co.,  7  Cush.  13;  Insurance  Co.  t.  Broion,  43  N.  T.  889. 
Bnt  the  question  before  usseerastobesettledbytheadjudications.  laHough 
T.  Tntttranee  Co.,  29  Conn.  10,  an  applicant  for  insurance  had  described  the 
property  in  a, written  application  as  "hia  house, "  and  it  was  so  described  in 
the  policy.  Tbe  policy  contained  the  condition  "if  the  interest  in  the  prop- 
erty to  be  insured  is  not  absolute  it  must  be  so  represented  to  the  company, 
and  expressed  in  the  policy  in  writing;  otherwise  the  insurance  shall  be  void. " 
Ttie  l^al  title  to  the  property  was  in  another  party,  with  whom  the  insured 
bad,  at  the  time  of  the  application,  made  a  parol  contract  for  its  purchase,  for 
apriceagreed  upon,  which  the  insured  had  agreed  absolutely  to  pay,  and  a  part 
of  which  he  had  paid,  and  the  insured  had  entered  into  possession  as  pur- 
ehaes,  and  had  made  valuable  improvemants  on  the  property.  Upon  the 
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claim  of  the  insurance  company,  in  a  suit  on  the  policy,  that  the  insnrance 
was  void  hy  reason  of  the  omission  of  the  insured  to  state  in  his  application 
the  condition  of  the  title,  the  court  cliarged  the  jury  that  the  plaintiff  was  to 
be  regarded  as  the  owner  of  the  property,  if  he  had  the  equitable  title,  and  his 
interest  was  such  that  the  loss  would  fall  on  him  if  the  property  was  destroyed. 
This  charge  was  held  to  be  correct,  and  that  an  absolute  interest  which  ia  so 
completely  vested  in  the  party  owning  it  that  he  could  not  be  deprived  of  it 
without  his  consent,  would  satisfy  the  condition.  In  DolUver  v.  iTisuranoe 
Co.,.  128  Mass.  315,  a  policy  of  insurance  contained  the  same  condition  pre- 
cisely as  the  one  before  us.  The  insured,  at  the  time  the  policy  was  issued, 
was  the  owner  in  fee  of  the  property  insured,  but  had  mortgaged  it,  and  also 
leased  it  for  a  term  of  years.  The  policy  contained  no  statement  of  these  in- 
cumbrances, atill  it  was  held  that  the  policy  was  not  thereby  avoided.  The 
•court  say:  "The  proviaion  is  In  the  body  of  the  policy,  and  is  inserted  for  the 
benefit  of  the  insurer.  It  is  to  be  construed  strictly  against  it,  and  liberally 
in  behalf  of  the  assured.  If,  therefore,  its  terms  can  be  satisfied  by  a  con- 
struction which  wilt  save  the  policy,  and  at  the  same  time  accord  with  the 
established  rules  of  law,  such  construction  must  be  adopted.**  There  are  nu- 
merous cases  which  hold  that  one  who  has  an  equitable  interest  in  property 
may  be  described  as  the  owner  thereof.  Insurance  Co.  v.  Tyler,  16  Wend. 
385;  Fnmrance  Co.  v.  Martin,  31  U".  J.  Law,  568;  Pelton  v.  Insurance  Co,, 
77  X.  Y.  605;  Insurance  Co.  v.  Weill,  28  Grat.  389;  Acer  v.  Insurance  Co., 
■57  Barb.  68;  Insurance  Co,  v.  Fogtlman,  35  Mich.  482;  Dohn  v.  Insurance 
Co.,  5  Lans.  275;  iTuuranne  Co.  v.  Wilgus,  88  Pa.  St.  107;  Martin  v.  Insur- 
ance Co.,  44  N.  J.  Law,  486;  Insurance  Co.  v.  Haven,  95  IT.  S.  242. 

In  this  case,  the  plaintiff,  by  the  contract  and  its  part  performance,  had  ac- 
quired an  absolute  rested  interest  in  the  property  which  he  could  Incumber, 
sell,  and  which  would  descend  to  his  heirs.  He  was  not  in  default  in  malting 
payments,  and  was  to  all  Intents  and  purposes  thesoleowner.  Thecondition 
in  question  speaks  only  of  the  nature  of  the  interest  insured,  not  of  Its  extent 
or  legal  character.  The  plaintiff's  interest  fuUy  answered  the  description  in 
the  condition.  In  Hinman  t.  Insurance  Co.,  36  Wis.  159*  the  assured  made 
a  written  application  f n  which  he  falsely  represented  his  interest  in  the  prop- 
erty. He  was  In  default  in  his  payments,  and  this  court  held  that  a  represen- 
tation tliat  he  was  the  soleand  undisputed  owner  of  the  insured  property  was 
in  the  nature  of  a  warranty,  and,  being  untrue,  avoided  the  policy.  Iba 
case  is  distinguishable  firom  the  one  at  bar.  The  learned  counsel  for  the  de- 
fendants called  our  attention  to  cases  which  decide  that  one  who  has  merely 
an  estate  for  life  in  premises  cannot  be  regarded  as  the  sole  and  absolute 
owner,  within  the  meaning  of  a  condition  snch  as  we  are  considering,  {Davis 
Y.  Insuran(x  Co.,  67  Iowa,  494. 25  K.  W.  Bep.  745;  Gfan>er  v.  Insurance  Co., 
69  Iowa,  202,  28  K.  W.  Rep.  555;)  or  one  who  has  but  a  Hen  foradebt.  as  In 
Bohrbaek  y.Inswance  Co.,  62K.  T.  47;  or  a  purchaser  at  an  execution  sale, 
{InsuranoeCo.  v.  Brennan,  58  III.  158;)  or  a  mortgagee  in  poBBeB8ion,(SotttA- 
toick  V.  Insurance  Co.,  133  Mass.  457;  Waller  v.  Assurance  Co.,  10  Fed.  Rep. 
232;)  or  one  who  has  only  a  leasehold  interest,  (JTersT.  /nmronotf  Co.,  68  Mo. 
127.)  But  these  cases,  it  ia  obvious,  are  not  in  point  here,  where  the  in- 
sured was  in  no  default  in  making  payments,  and  was  the  equitable  owner, 
having  the  right  to  enforce  a  specific  performance  of  the  contract,  and  obtain 
the  le^l  title  outstanding  in  his  vendor. 

It  follows  from  these  views  that  there  was  no  breach  of  the  condition  in 
question  shown,  and  Uiat  the  judgment  must  be  afllrmed. 
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(Supreme  Qmrt  of  Wiaconsin.   November  22, 1887.) 

1.  Poos  AMD  Poo H- La WB— Duty  or  Foob  Mabtbb  to  Cabs  fob  Sick  Pkmor. 

In  an  action  against  a  county  poor  master  for  n^Iect  in  not  properly  caring  for  , 
plaintiff  while  in  bia  charge,  it  was  claimed  in  defense  that  plaintiff  was  brought 
to  the  poor  farm  without  authority  from  the  proper  officereof  the  connty,  and  dor* 
ine  the  abeenoe  of  defendant ;  and  that  defendant  was  not  required  by  law  to  re- 
ceive or  care  for  him.  Heid,  that  the  fact  that  plaintiff  was  recdved,  and  oare  bo- 
■towed  upon  him  by  defendant,  made  defendant  responsible  for  auch  care  and  at- 
tention aa  ordinary  prndeiice  required.  Whether  such  oore  were  given  was  a  quee- 
tton  to  be  submitted  to  the  jury. 

8.  DBroemoR — Or  AnTBBsi  Fabty— Whin  may  bb  Ubbd— Dbpokbnt  pBnBm. 

A  deposition  taken  under  Rev.  St.  Wis.  1878,  {  4096,  which,  as  amended,  read, 
*'*  *  *  the  examination  of  a  par^  •  •  •  oUierwiBe  than  aa  a  witnees  at  the 
trial,  may  be  taken  by  deposition,  at  the  inatance  of  the  adverse  party  in  any  action 
or  proceeding  at  any  time  after  the  commencement  thereof,  and  before  Judgment," 
may  be  produced,  and  used  aa  evidence  on  trial,  even  If  deponent  be  present  id 
court 

8.  Bamb— EzcLDDiiie  at  Tbial — Ebbob  mot  Waivbd  bv  Calliho  Pabtt  ab  Witbbn. 
The  deposition  of  defendant  taken  at  plalntiCTs  instance  was  excluded  at  the  trial, 
on  the  ground  that  defendant  was  present  iu  court,  wherenpon,  plaintiff  called  blm 
aa  a  wltneM.  EM,  that  plaintiff  did  not  thereby  waive  the  error  in  excluding  tbe 
deposition. 

Appeal  from  circuit  court.  Marathon  county. 

Naai  Brown  and  L,  A.  Fradt,  tor  appellant.    Bardeen,  Mylrea  iSf  Mar^ 
ehetttt  for  respondent. 

Tatlob,  J.  This  action  was  brought  by  the  appellant  against  the  reapond- 
ent  to  recover  damages  for  the  neglect  of  the  respondent  in  not  properly  watch- 
ing and  caring  for  him,  whUe  he  was  In  bis  charge,  being  then  sick,  and  tem- 
porarily deranged  from  the  effect  of  sach  sickness.  The  complaint  alleges 
that  tbe  defendant,  Faalus,  was  dtily  appointed  to  take  the  care  and  custody  of 
the  poor  of  Uarathon  county  during  tbe  year  1883,  and  that  he  assumed  the 
duties  incident  to  bis  position,  in  accordance  with  such  appointment;  that  the 
county  provided  a  dwelling-house  near  the  city  of  Wausau  for  that  purpose, 
and  that  defendant  went  into  possession  of  such  building,  and  had  in  bis 
custody  in  said  building  a  large  number  of  the  poor  of  said  county;  that  on 
March  6, 1883,  the  plaintiff  was  at  a  public  hotel  in  the  city  of  Wausau, 
vritfaont  money  or  means  to  care  for  himself;  that  the  plaintiff  became  very 
sick  of  inflammation  of  the  lungs  or  pneumonia,  and  was  confined  to  his  bed, 
and  became  delirious,  and  was  unable  to  know  what  was  being  done  with  blm; 
that  while  in  that  condition  the  officers  of  Marathon  county  were  noti&ed  of 
plaintiff's  condition,  and  came  and  took  charge  of  the  plaintiff,  and  caused 
him  to  be  taken  to  tlie  said  county  pocH--house,  where  they  committed  him  to 
and  left  him  in  the  care  of  the  defendant,  with  directions  to  give  him  proper 
care,  attentioD,  food,  and  medicine;  that  the  defenctont  accepted  the  chui-ge 
and  custody  of  the  plaintiff ;  that  when  plaintiff  was  taken  to  said  poor-house, 
and  all  the  time  he  staid  there,  he  was  very  Bi<&  and  helpless,  bad  a  high 
fever,  and  was  In  a  delirious  condition,  caused  by  said  sickness,  and  was  in 
greatdangerof  injuring  himself  unless  properly  watched  and  cared  for.  The 
complaint  further  alleges  that  the  defendant,  in  violation  of  his  duty  to  care 
for  and  protect  the  plaintiff,  and  well  knowing  hfs  delirious  condition,  care- 
lessly, n^ligently,  and  wrongfully  left  the  plaintiff  in  the  night-time,  with- 
out proper  care  and  attention  to  guard  and  protect  him,  and  in  consequence 
thereof,  the  plaintiff,  being  then  sick  and  delirious  in  consequence  at  such 
sickness,  and  not  able  to  protect  himself,  left  the  said  building  in  which  he 
was  placed  by  the  said  defendant,  and  wandered  away  for  many  miles,  en- 
tirely unconscious  of  what  he  was  doing,  at  a  time  when  the  snow  was  deep, 
and  the  weather  very  ooldi  while  the  plaintiff  was  very  thinly  dadt  and  witb- 
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oat  shoes  npon  hla  fe^  and  hf  reason  thereof  the  plaintiff's  feet  were  tnnen 
so  that  it  became  necessary  that  a  portion  of  each  of  them  should  be  ampu- 
tated, and  olalms  damages  for  aucb  injury. 

The  answer  denies  that  at  the  time  alleged  in  the  complaint,  defendant  was 
the  agent  of  Marathon  county  for  the  care  and  custody  of  the  poor  of  said  county; 
admits  that  he  was  in  possession  of  the  county  poor  farm  in  1883.  and  alleges 
that  he  held  possession  under  a  lease  from  the  county;  denies  agon  informa- 
tion and  belief  that  the  plaintiff  on  the  eighth  of  March.  1883.  was  sick  with 
inflammation  of  the  lungs  or  pneumonia;  and  alleges  that  on  the  contrary  the 
plaintiff  was  a  lunatic  or  Insane  person  at  that  time,  and  for  several  weeks 
ttiereafter,  and  was  In  such  condition  as  to  require  close  confinement;  denies 
upon  information  and  belief  that  the  plaintiff  was  taken  in  chaise  by  any  of- 
ficer or  agent  of  Marathon  county,  and  taken  to  the  poor  farm,  and  alleges 
that  the  plaintiff  was  taken  to  said  poor  farm  without  authority  from  any  of- 
ficer or  agent  of  said  county.  The  answer  further  alleges  that  the  poor  of 
said  county  of  Marathon  were  under  the  exclusive  control  and  management 
of  a  committee  of  the  county  t)oard  of  supervisors,  and  that  admission  could 
only  be  had  to  the  poor  farm  by  persons  who  had  received  authority  from 
some  member  of  such  committee;  alleges  that  the  plaintiff  was  brought  to 
said  poor  farm  in  his  alisence,  and  that  bis  wife,  who  was  then  In  charge  of 
the  same,  refused  to  receive  him,  and  that,  notwithstanding  lier  refusal,  the  per- 
sons having  him  in  charge  carried  Iiim  into  the  poor-house  on  said  farm,  and 
left  him  there.  The  answer  further  alleges  that  at  the  time  no  provision 
had  been  made  by  said  county  for  the  custody  of  insane  persons  at  said  poor 
farm,  and  there  was  no  room  or  place  at  such  farm  where  an  insane  person 
could  properly  he  cared  for.  The  answer  denies  that  the  defendant  ever  re- 
ceived the  plaintiff  at  said  farm,  or  that  he  ever  promised  or  agreed  to  give 
the  plaint]  S  care  or  attention ;  and  then  alleges  that  although  the  plaintiff  was 
at  the  poor  farm  without  authority,  and,  although  he  was  under  noobligaUon 
to  give  him  care  or  attention,  that  he  did,  during  the  time  plaintiff  renudnedat 
the  farm,  for  about  36  hours,  give  the  plaintiff  such  care  and  attention  as  he 
was  able  to  give  with  the  means  and  conveniences  he  had  at  hand;  that  he  pro- 
vided watches  for  him,  guarded  and  protected  bim  to  the  best  of  his  ability, 
and  was  not  negligent  or  careless  in  that  respect;  and  that  if  the  plaintiff 
met  with  any  injuries  it  was  without  the  fault  or  negligence  of  the  defendant. 
The  foregoing  are  all  the  material  allegations  in  the  pleadings.  The  action 
was  tried  by  the  court  and  a  jury.  After  the  parties  had  produced  their  evi- 
dence on  the  trial,  on  motion  of  the  defendant  the  court  directed  the  plaintiff 
to  be  nonsuited,  and  upon  the  judgment  entered  in  favor  of  the  dtfendant 
upon  such  nonsuit,  the  plaintiff  appeals  to  this  court. 

The  appellant  alleges  as  error — Ftnt,  the  refusal  of  the  court  to  receive  as  evi- 
dence the  deposition  of  the  defendant  taken  before  the  toial  in  the  manner  pro- 
scribed by  section  4096,  Bev.  St.  There  are  also  three  errors  alleged  in  the 
rejection  of  othex  evidence  offered  by  the  plaintiff,  and  for  receiving  certain  evi- 
dence on  the  part  of  the  defendant.  The  fourth  error  assigned  is  that  the  court 
erred  In  directing  the  plaintiff  to  be  nonsuited.  We  shall  content  ourselves 
with  the  consideration  of  the  first  and.  fourth  errroe  assigned.  Was  it  error  to 
refuse  to  permit  the  plaintiff  to  read  to  the  jury  the  deposition  of  the  defendant 
taken  before  the  trial  in  the  manner  prescribed  by  section  4096,  Bev.  St.  ?  It 
seems  to  us  very  clear  that  the  very  object  of  the  statute  giving  a  party  the  right 
to  examine  the  oj^Hnite  party*  when  such  examination  la  made  after  issue 
joined  in  theacUon,  was  for  the  purpose  of  obtaining  evidence  in  favor  of  the 
party  seeing  the  examination,  and  against  the  party  examined.  In  many  eases 
the  examination  would  render  it  wholly  unnecessary  for  the  party  taking  such 
extimination  to  seek  for  evidence  from  the  other  witnesses  to  sustain  his  ac- 
tion or  defense  on  the  trial,  and  he  would,  therefore,  not  avail  himself  of  such 
other  testimony  as  he  might  pioduoa  were  it  not  for  the  statenwnts  madtt  hf 
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the  party  examined.  If  he  can  only  use  such  examlni^on  as  evidence  agaiut 
his  opponent  when  such  opponent  absents  himself  from  the  trial  of  the  addoOi 
then  hia  right  to  use  the  examination  depends  upon  the  will  of  his  opponent. 
The  statute  declares  that  this  examination  ahttU  in  all  respects  take  the  place 
€i  the  old  bill  of  discorery.  The  very  object  o£  the  old  bill  of  discovery  was 
to  procure  evidence  against  the  opposite  partj,  to  be  used  on  the  trial  of  an 
action ;  and  It  was  never  held  tlmt  the  answer  of  the  party  to  the  bill  could 
not  be  used  against  him,  if  he  appeared  at  the  trial  of  the  action,  ia  aid  of 
which  it  was  taken,  and  was  willing  to  submit  hinjself  to  an  examination  In 
such  action.  The  statute  undoubtedly  goes  further  than  the  bill  of  discovery, 
and  not  only  allows  an  examination  of  uie  party  as  to  those  matters  which  the 
party  seeking  the  examination  cannot  prove  by  other  witnesses  or  testimony, 
but  it  allows  an  examination  as  to  all  the  material  Issues  in  the  action.  This 
examination  of  the  party  at  the  instance  of  the  opposite  party  is  not  strictly 
the  deposition  of  a  witness  taken  in  an  action,  and  its  admisslbilily  as  evi- 
dence on  the  trial  is  not  governed  by  the  provisions  of  section  4C^,  Bev.  St.* 
which  provides  "that  no  deposition  shall  be  used,  if  it  shall  I^>pear  that  the 
reason  for  taking  it  no  longer  exists,  unless  the  party  producing  it  shall  show 
other  sufficient  causes,  theu  existing,  for  its  use. "  It  is  evident  that  the 
reasons  for  taking  a  deposition  refeiTed  to  in  this  section  are  the  reasons 
given  for  taking  the  aame  specified  iu  sections  4101,  4110,  Bev.  St.,  and  can 
have  no  referenee  to  the  taking  of  the  examination  of  a  party.  His  exam- 
ination Is  taken  because  he  is  a  party  to  the  action,  and  for  no  other  rea- 
son, and  that  reason  exists  as  much  on  the  trial  as  at  the  time  of  taking  it. 
The  examination  of  a  party  Is  in  the  nature  of  an  admission  so  far  as  his  an- 
swers are  material  to  the  issues  in  the  action,  and  such  admissions  are  always 
admitted  as  original  evidence  against  him.  Section  4098  fUso  treats  the  ex- 
amination of  the  party  as  difCereut  from  the  deposition  of  a  witness,  by  pro- 
viding ttiat  the  party  calling  for  the  examination  of  the  party  may,  after 
making  use  of  the  examination  on  the  trial,  rebut  tlie  testimony  of  the  party 
given  in  the  examination,  as  though  he  were  a  hostile  witness.  It  is  urged 
b^  the  learned  counsel  of  the  respondent  that,  if  it  be  admitted  that  the  court 
was  wrong  in  refusing  to  permit  the  reading  of  the  examiDation  of  the  de- 
fendant in  the  first  instance,  it  was  cured  by  the  fact  that  the  plalntift  called 
the  party  and  examined  him  on  the  trial.  We  do  not  think  this  cured  the  er- 
ror. The  plaintiff  knew  the  party  was  a  hostile  witness,  and  he  did  not  wish 
to  be  compelled  to  put  him  on  the  stand  to  prove  his  case,  when  he  had  his 
sworn  admissions,  made  at  a  time  when  perhaps  he  would  be  less  liable  to 
be  swayed  by  the  exigencies  of  the  situation.  He  had  the  right  to  place  be- 
fore the  jury,  in  the  first  instance,  the  statements  of  the  defendant  as  made 
on  his  examination,  and  if  the  defendant  desired  to  vary,  color,  or  contradict 
them  he  should  be  compelled  to  do  so  as  a  witness  in  his  own  behalf,  and  not 
as  the  witness  of  the  plaintifT.  Upon  the  merits  of  the  case  we  are  inclined 
to  hold  that  the  learned  Judge  improperly  took  the  case  from  the  jury,  upon 
all  the  evidence. 

It  may  be  admitted  that  the  plaintiff  was  brought  to  the  poor  farm  without 
any  authority  from  the  proper  officers  of  the  ceanty,  and  that  the  defendant 
was  not  required  by  law  to  receive  the  plaintiff  into  the  poor-house,  or  to  take 
GfU'e  of  him  there;  still  the  fact  remains  that  he  did  receive  him  into  his  house, 
and  did  undertake  to  take  care  of  him.  There  was  evidence  tending  to  show 
that  he  knew  of  the  nature  of  the  plaintiff's  disease;  be  knew  that  he  was  not 
permanently  insane  or  a  lunatic;  he  also  knew  that  the  effects  of  the  disease 
under  which  he  was  laboring  rendered  him  for  the  time  wholly  incompeteot 
to  take  care  of  himself;  he  knew  that  in  his  delirium  he  was  inclined  to  leave 
the  house  and  expose  himself  in  that  way.  There  was  evidence  that  he  knew 
that  he  had  left  the  house  the  first  night  he  was  in  his  custody,  and  tlie  evi- 
dence certainly  tended  to  show  that  about  2  o'clock  a.  m.  on  the  second  aight. 
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the  plaintiff  had  left  the  house  f^n,  with  nothing  but  stodtlugs  on  hie  feet^ 
and  nothing  but  his  shirt  and  pantaloona  on  hia  body.  He  knew  the  weather 
was  very  cold,  and  the  enow  deep,  and  that  the  probabilities  of  his  being  lu- 
jured  by  his  exposure  were  very  great;  yet  he  made  no  attempt  to  rescue  him 
from  this  dangerous  situation  himself,  nor  did  he  request  or  direct  any  per- 
son under  his  control  to  make  any  attempt  to  rescue  him.  We  do  not  think 
that,  as  a  matter  of  law.  a  court  can  say  that  there  was  no  evidence  tending 
to  show  that  the  defendant  neglected  bis  duty  towards  the  plaintiff  tn  his  un- 
fortunate condition,  and  that  he  is  neither  legally  nor  morally  responsible  tor 
the  consequence  whicb  resulted  from  his  exposure  that  night.  As  we  andeiv 
stand  the  evidence  in  this  case,  the  plaintiff  does  not  seu  to  charge  the  de- 
fendant for  the  negligence  of  his  servants,  or  for  the  negligence  of  the  poor 
people  under  his  care,  but  for  his  personal  neglect  in  not  providing  a  more  se- 
cure place  for  him,  and  in  not  attempting  to  rescue  him  from  the  inclemency 
of  the  weather,  when  he  knew  the  plaintiff  had  unconsciously  exposed  him- 
self to  grrat  danger  therefrom.  The  defendant,  having  permitted  the  plaintiff^ 
to  remain  in  his  house,  knowing  bis  condition,  and  his  disposition  in  his  ddir- 
ious  state  to  expose  himself  to  the  dangers  atthe  cold  and  snow  in  tbe  night- 
time, cannot  divest  himself  of  all  reaponstbility  for  his  care  and  safety.  He 
cannot  be  grossly  negligent  of  the  welfare  of  this  unfortunate  man,  and  hope- 
to  escape  all  l^al  responsibility.  He  might,  perhaps,  under  the  evidence  in 
the  case,  have  refused  to  receive  him  into  his  house,  or  under  his  care,  and 
when,  as  he  says,  he  found  that  the  plaintiff  bad  been  placed  in  his  house  in 
his  absence,  and  without  his  knowledge  or  consent,  he  might  have  refused  to> 
take  any  responsibility  in  r^rd  to  him,  and  he  might  have  carried  him  back, 
and  left  him  in  the  custody  of  those  who  had  brought  him  to  his  home;  thla 
he  did  not  do,  but  permitted  him  to  remain,  and  undertook  to  care  for  him. 
The  material  queetion  in  the  case  was  whether,  after  undertaking  such  control 
and  care  of  the  plaintiff,  be  was  guilty  of  such  neglect  as  resulted  in  an  injury 
to  the  plaintiff.  Did  he  give  him  such  care  and  attention  as  a  man  of  ordinary 
prudence  would  have  given  under  like  circumstances?  If  he  did  not,  be  did 
not  do  his  duty.  And  whether  he  did  or  not  was,  we  think,  dearly  a  question 
of  fact  for  tbe  jury,  and  not  of  law  for  the  eonrt.  See  Ooole^.  Torts,  683. 
and  cases  cited  in  notes;  also  page  668. 

The  judgment  of  the  dreott  court  is  leTersed,  and  the  caose  remanded  for 
anew  UiaS, 


IvoftKx,  SarrlTlng  Partner,  v.  Osbobn,  Garnishee. 

(AfpVNM  Cbwi  qf  Witeonrin,   November  22, 1887.) 

1.  AsBioiTiiEnT— Or  Contbact  RtOHn— Aqbibiiskt  to  Fat  Ckkditob  fbok  Pbofits — 
Validity— Qabkmhmknt. 

A  priodpal  defendant  Id  a  fiarnlshee  buU  had  mitered  into  a  contract  with  ar^l- 
road  contpaoy  to  build  a  dock,  and,  being  insolvent,  Induced  the  Kamishse  to  ob- 
tain  the  bond  required  and  advanot  the  money  needed  to  start  the  work.  It  re- 
quired more  money  than  w^b  antidpat«d,  and,  to  aeoure  the  garnishee,  defendant 
Bold  and  assigned  to  him  all  bis  rights  under  tbe  contract,  together  with  all  tools 
and  machinery,  defendant  to  receive  $200  per  month  for  his  services,  and  the  gar- 
nishee agreeing  that,  if  bis  profits  amounted  to  a  certain  sum,  be  woald  pay  a  emit 
due  by  defendant  to  a  banic ;  tbe  garnishee  fUrtbar  assomed  tbe  debts  of  the  con- 
cern. Held,  that  tbe  transfer  ftom  the  defendant  was  oomplete  and  absolute,  and 
the  agreement  to  pay  one  of  his  creditors  if  tbe  profits  permitted,  did  not  operate 
as  a  mtud  on  the  other  creditors,  and  was  obligatory  on  the  garnishee  and  enforce- 
able br  tbe  bank  as  soon  as  the  profits  accrued ;  and  the  proflti  could  not  be  gar- 
nished by  other  creditors. 

S.  AssionxEBT  TOB  BiNBriT  or  Cbsditobs — What  CoNSTmiTBS. 

Laws  Wis.  1883,  «.  249,  {  1,  forbids  prefertmces  in  an  assignment  for  the  benefit  of 
oradlUffs,  or  in  trauitara  made  60  days  beforesnch  aastgnment.  Bar.  8k.  Wis.  H 
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16M-ieB6  provide  that  all  aaeijtninents  for  the  bwefit  of  crediton  sbsll  he  void  as 
axaiost  the  creditorB,  onlees  a  bond  is  given.  Defendant  assigned  all  his  Interait  in 
a  certain  uncompletad  contract  to  the  garnishee,  in  conai  deration  that  thegarnlsliee 
flhonid  pay  the  debts  on  the  oontract,  and  should,  out  of  his  profits,  pay  a  certain 
of  dete&daiit,  either  in  whole  or  part.  that  the  transfer  to  the  garnishee 

was  absolute  and  ancondltUnial  Id  ounsidwation  of  the  payment  of  the  debt  by  the 
garnishee,  and,  as  it  was  anaooompaoled  by  any  trust  in  favor  of  defendant  or  his 
creditors,  the  transaction  was  not  an  assignment  for  the  benefit  of  oreditors,  within 
the  meaning  of  the  statute. 

Appeal  from  dienit  ooiiit»  £an  Claire  oonnl^. 

September  29, 1884»  0.  G.  Smith,  the  principal  defendant  heietn,  entered 
Into  a  written  contraet  wltti  the  Milwaukee,  Lake  Shore  &  Western  Bailwf^ 
Company,  wherein  he  agreed  to  praform  all  the  labor  and  fiimlsh  all  the  ma- 
terials  necosary  to  taUy  complete,  in  the  most  Bubstantial  and  workmanlike 
manner,  and  to  the  satisfaction  and  acceptance  of  said  company's  chief  engi- 
neer, an  ore  dock  at  Ashland,  according  to  specifications  annexed,  under  tlie 
direction  of  the  Boperintendent  in  charge  of  the  work  and  said  chief  engineer, 
upon  (among  (rtJiers)  the  terms  and  conditions  (1)  that  such  work  should  be 
commenced  within  10  days  thereafter  and  fully  completed  on  or  before  June 
15, 1885,  except  as  to  filling  with  slabs  and  rock,  and  the  same  was  to  be  com- 
pleted by  July  15, 1885;  (2)  that  said  superintendent  and  chief  engineer  should 
haTC  full  power  to  reject  and  condemn  all  work  and  materials  which,  in  Uieir 
opbiion,  shonld  not  conform  to  the  spirit  of  such  agreement,  and  to  decide 
every  question  which  might  or  could  arise  thereunder,  and  tlieir  decision  was 
to  be  ooncIosiTe  npon  both  parties ;  (3)  that  the  conb-act  was  to  be  performed 
in  sach  a  manner  that  Smith  was  not  to  be  relieved  from  the  immediate 
ehuge  and  rei^nsibUity  of  the  work,  no  part  of  which  was  to  be  transferred 
or  snblet  to  ottter  parties,  nnlees  by  the  sanction  of  the  company;  (4)  that  if 
any  foreman  or  laborer  employed  by  Smith,  should,  in  the  ofrinion  of  the  BVr 
perintendent,  execute  bis  work  unfaithfully  or  unskiUf  uUy,  or  shonld  be  remiss, 
inadequate,  disrespectful,  or  riotous,  he  might  discharge  him;  (5)  that  if  any 
damage  should  be  done  by  Smith  or  any  of  bis  men  to  any  hmds  adjoining,  or 
in  the  vicinify  of  such  work,  the  company  might  pay  the  same  and  deduct  It 
from  the  value  of  the  work;  (6)  that  in  doing  the  work,  Smith  was  not  to 
keep  or  to  suffer  to  be  kept  or  used  by  any  of  his  men  any  ardent  spirits,  and 
was  liable  to  dischai^  if  he  did.  It  was  also  agreed  therein  that  the  com- 
pany was  to  pay  as  agreed,  upon  the  engineer's  oertificate  of  oomptetion  of 
the  work ;  that  estimates  were  to  be  made  during  the  progress  of  the  work  on 
or  about  the  first  of  each  month,  and  p^onents  made  upon  the  certificate  of 
the  superintendent  approved  by  the  engineer,  on  the  twentieth  of  each  month 
for  the  amount  of  sndi  estimate  less  10  per  cent. ;  that,  npon  such  payments 
b^g  made,  the  title  to  the  property  covered  thereby  was  to  vest  in  the  com' 
pany  as  security  for  such  {wyments;  that  Smith  execute  and  deliver  to  the 
company  a  bond  in  the  penal  sum  of  626,000,  with  two  good  and  sufficient 
sureties  to  be  approved  by  it.  conditioned  for  the  full  and  faithful  perform- 
ance of  all  the  terms,  conditions,  covenants,  and  agreements  contained  in  the 
contract;  that,  if  Smith  ref  used  (nrneglected  to  remedy  an  imperfection  pointed 
out,  or  violated  any  of  the  conditions  of  th&contract,  then,  in  certain  condi- 
tions, the  engineer  was  empowered  to  terminate  the  contract,  and  the  company 
was  thereupon  authorized  to  retain  such  percentage  and  recover  the  full 
penalty  of  the  bond,  or  take  measures  to  complete  the  work  and  deduct  the 
expense  from  the  contract  price;  that  said  chief  engineer  was  thereby  made 
an  umpire  to  decide  all  matters  of  dispute  between  the  parties  sfising  or  grow- 
ing out  of  the  contract,  and  his  decision  to  be  final  and  conclusive. 

In  taking  the  contract.  Smith's  bid  was  some  930,000  lower  than  any  other, 
and,  being  insolvent,  he  was  unable  for  a  time  to  give  the  requisite  bond.  He 
thereupon  offered  a  half  interest  in  the  <»ntract  to  the  garnishee,  Osbwn,  if 
he  would  fiimish  the  bond  and  sureties  required,  and  tlu  means  to  paform 
v.36N.w.no,8— 20  ^  , 
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tfae  contract,  which  he  lapresented  woald  not  exceed  #5,000.  About  Novem- 
ber 10.  1884,  hy  verbal  agreement.  Osborn  accepted  such  offer,  by  which  ha 
was  to  have  a  half  interest  In  the  contract  and  the  proQts  accruing  therefrom, 
and  famish  such  bond  and  sureties,  which  he  did.  and  thereby  agreed  to  put 
$5»000  into  the  business,  but  with  the  understanding  that  he  was  not  to  de- 
vote more  than  a  week  In  a  month  to  the  business.  Smith  was  then,  to  the 
knowledge  of  Osborn,  badly  embarrassed,  insolvent,  and  practically  bankrupt. 
December  29,  1884,  and  after  Osborn  had  put  #4.800  into  the  business  in  pur- 
suance of  such  agreement,  and  when  it  was  evident  that  he  would  have  to 
pat  in  #3,000  more  the  next  month,  and  devote  his  whole  time  to  the  business, 
Smith,  by  an  instrument  in  writing,  with  the  consent  of  said  sureties  and  the 
company,  sold,  assigned,  conveyed,  and  set  over  to  said  Osborn  all  his  right, 
title,  and  interest  in  and  to  said  contract,  together  with  all  profits  which  liad 
accrued  or  might  thereafter  accrue  thereon,  together  with  M  contracts  mads 
by  Smith  for  timber,  rock,  materials,  tools,  and  supplies  to  carry  out  said  con- 
tract, together  with  all  such  tilings  and  supplies  thm  on  huid  tor  such  pur- 
pose, together  with  all  moneys  due  or  to  become  due  from  the  company 
thereon,  upon  the  express  conation,  however*  that  Osborn,  by  the  aooeptance 
thereof,  agreed  to  and  did  assume  and  pay  all  liabilities  on  Smithes  pa^  aris- 
ing or  growing  out  of  said  contract  with  the  company,  and  such  other  con- 
tracts, fuUy  and  faithfully, — the  business  of  carrying  out  and  completing  said 
contract  to  be  done  by  Osborn  in  the  name  of  "  C.  O.  Smith  &  Go. that  at 
the  same  time.  Osiwm,  in  writing,  accepted  of  said  assignment  upon  the 
terms  and  conditions  stated,  and  thereby  agreed,  in  constderotlon  of  such  con- 
sent of  tfae  company,  and  said  assignment,  to  fully  and  faithfully  carry  out 
and  complete  said  contract,  and  to  keep  and  perform  all  the  terms  and  condi- 
tions there(tf  on  the  part  of  said  Smith,  and  also  to  pay  said  Smith,  for  his 
services  as  superintendent  of  the  work  of  such  performance  of  said  contract, 
#200  per  month  from  the  commencement  of  the  ore  dock.  November  15, 1884,  to 
the  time  of  its  completion,  and  that  if  the  net  profits  accruing  therefrom 
should  equal  or  exceed  #13,600,  then  to  pay  to  the  Batavian  Bank  of  La  Crosse 
#5,000,  to  tM  applied  on  the  Indebtedness  of  Smith  to  said  bank;  that  if  said 
net  profits  should  be  less  than  #13,600,  then  be  agreed  to  pay  said  bank  one- 
half  of  the  amount  of  said  net  profits  less  the  said  #200  per  month.  Osborn 
received  from  the  company  on  the  contract,  #177,000,  and  the  net  profits  he 
had  received  thereon  amounted  to  #17.392.14,  including  tbe  #5,000  paid,  and 
he  hoped  to  get  #1,715.55  more.  He  paid  to  tbe  bank  #2,000.  July  27,  1885, 
and  t3.000,  September  28,  1885,  and  the  same  were  Indorsed  on  said  agree- 
ment. June  £3,  1885.  the  plaintifT  commenced  this  action  by  the  service  of 
the  summons  and  complaint  upon  Smith,  and  the  garnishee  summons  and  pa- 
pers upon  Osborn.  At  that  time  the  contract  with  the  company  bad  been 
performed  to  within  #1,000.  The  complaint  ^^inst  Smith  was  upoo  notes 
dated  March  1,  1884,  and  in  which  judgment  was  entered  in  favor  of  the 
plaintiff  for  #5.715.40  dunages  and  costs,  September  27,  1886.  Osborn.  as 
garnishee,  answered  In  time,  denying  any  indebtedness  or  liability  as  such 
garnishee.  The  plaintiff  took  issue  in  due  form.  Upon  the  trial  of  the  gar- 
nishee action,  the  only  evidence  consisted  of  said  several  writings,  the  judg- 
ment roll  against  Smith,  and  the  testimony  of  said  garnishee;  and  thereupon 
the  court  found  as  a  conclusion  of  tat^,  in  effect,  that  at  the  time  of  tbe  serv- 
ice of  the  garnishee  papers  on  said  Osborn,  he  was  not  indebted  to  said  Smith 
in  any  sum  whatever,  and  had  no  property  or  effects  in  his  hands  belonging  to 
him,  or  in  which  he  had  any  interest.  And  as  conclusions  of  law  the  court 
found  that  said  garnishee  should  have  judgment,  that  said  garnishee  proceed- 
ings against  him  be  dismissed.  Mid  that  he  r«}over  of  the  plaintiff  the  costs  \ 
of  the  action.  From  the  Jud^mrat  entered  thereon  tlie  plaintiff  brings  this 
appeal. 

£.  Jf .  VUtu,  for  appellant.   Cameron,  Xosqr  <6  Traer,  for  respondent. 
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Cassodat,  J.  The  plaintiff's  indebtedness  against  Smilh,  upon  wtiich  tills 
action  was  brought,  was  incurred  more  than  six  months  before  the  making 
of  the  contract  with  the  railroad  companjr.  At  the  time  of  taking  that  con- 
traott  Smith  had  no  availaUe  means  and  was  insolvent,  and  with  no  ability  to 
pay  his  numerous  debts.  He  seems  to  have  had,  however,  sufficient  force  of 
ehancter  to  secore  a  contract  with  the  railw^  company  for  putting  in  an  ore 
dock  amoanting  to  nearly  tSOOfOQO,  notwithstanding  the  faot^that  he  had  not 
the  means  for  carrying  it  into  execution,  and  was  badly  In  debt.  Through 
hi*  acqnaintance  with  Osbom,  the  latter  was  induced  to  furnish  the  requisite 
bond  and  snretlea,  and  agreed  to  put  #5,000  into  tiie  bnslnesa  under  the  parol 
agreement  that  be  shonld  have  one-half  of  the  net  profits  and  devote  only  one 
week  in  each  month  to  the  business.  After  having  put  $4,800  into  the 
businesst  and  after  about  one  month's  experience,  and  before  there  were  any 
profits  In  the  oonoem.  and  when  the  total  Estimates  had  only  reached  about 
•9,000»  Osbom  discovered  thiU  it  would  be  neeeasary  tor  him  to  devote  his 
whole  time  to  the  business,  and  to  put  $3,000  more  into  It  during  Uie  next 
mtmth,  or  to  subject  himself  and  the  sureties  on  the  bond,  whieb  he  had  fui^ 
nlshed,  to  a  forfeiture  of  the  contract  and  consequent  liability  for  damages 
upon  Uie  contract  and  bond.  Smith  was  ntA  only  poweriees  to  aid  in  the  mat- 
ter, but  his  embwrassmentSt  in  oonseqnence  ot  his  insolvau^  and  prior  ex- 
isting individual  indebtedness,  subjected  ttie  business  to  additional  annoy- 
ances by  way  of  garnishments  which  might  prevent  estimates  and  the  pay- 
moit  of  men  employed,  and  thus  jeopardixetheexeeutionof  thecontract,and 
the  liabiU^  of  the  bondsmen,  without  any  benefit  to  any  one.  All  the  parties 
were,  nnder  the  stringent  conditi(ms  of  the  oontmet  in  case  of  any  deftinit  in 
its  perfonnuioe,  wliolly  in  the  hanA  of  the  compel^,  who  might  thereupon 
tocminate  the  oontract,  and  bold  the  BoiefeleB  for  damages.  Smith,  realizing 
the  situation,  expressed  the  necessity  of  his  gelUng  rid  of  tlie  contract,  or  he 
would.  In  the  manner  indicated,  be  deprived  of  anyUiing  to  live  on,  as  in  case 
ot  gamistament  there  would  necessarily  be  a  stc^^M^e  <^  p^moit.  In  view 
d  the  whole  ^nation,  it  was  agreed,  with  the  conaentof  the  company  and  the 
sureties,  that  Smith  should  sell  aod  assign  all  his  right,  title,  and  interest  in 
the  contract,  tools,  and  materials  on  hand  to  Osborn,  who  agreed  to  assume 
and  pay  all  debts  of  the  e<mcem,  carry  out  and  execute  the  contract  in  the 
name  of  C.  G.  Smith  &  Co.,  employ  Smith  to  superintend  the  same  at  $200 
per  month,  and  in  case  the  net  profits  of  the  job  reached  the  figures  named,  or 
less,  then  he  was  to  pay  on  Smith's  prior  indebtedness  to  the  bank  one  of  the 
sums  named.  All  this  was  done  and  the  papers  executed,  I>ecember29, 18B4. 
The  case  must  turn  upon  the  validity  of  that  transai^ion.  There  is  no  pre- 
tense that  the  plaintiff's  debt  was  among  those  assumed  by  Osbom,  or  In  any 
way  f»nnected  with,  the  busiAess.  There  is  no  evidence  that  the  tools  and 
materials  on  hand  at  the  time  (tf  the  sale  and  assignment  to  Osborn  exceeded 
in  value  the  indebtedness  then  assumed  by  him.  There  is  no  evidence  that 
Smith's  services  were  not  worth  all  that  be  was  to  receive  per  month.  In  the 
absence  of  such  evidence,  we  must  assume  that  the  skill  and  ability  essential 
to  superintend  such  a  job,  was  worth  as  much  per  month  as  he  was  to  receive. 
Considerable  more  money  or  good  financial  credit  was  requisite  in  order  to 
secure  anything  from  the  contract,  and  confessedly  Smith  had  neither.  In 
what  way,  then,  were  Smith's  individual  creditors,  including  the  plaintiff,  to 
be  injured  by  the  transfer?  The  whole  thing  was  a  venture.  There  was, 
indeed,  a  possibility,  and  we  may  assume  a  probability,  of  securing  prospect- 
ive profits  from  it.  But  such  ]«oflts  could  only  be  secured  by  putting  in 
more  money,  and  performing  the  contract.  Smith  could  not  put  in  any 
money,  and  did  nothing  In  performing  the  contract,  exc^t  as  an  employe. 
Osbom  assumed  the  whole  responsibility,  did  put  in  more  money,  and  did  per- 
form thecontract.  and  thereby  secured  the  net  profits.  Of  course,  had  the  as- 
signment been  made  with  the  intent  to  hinder,  delay,  or  defraud  creditors,  it  » 
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would  liaTe  been  void  as  to  creditors.  But  we  find  no  evidence  of  such  in- 
tent. It  appears,  even,  from  one  of  the  cases  cited  hy  the  learned  counsel  for 
plaintiff,  that  the  mere  fact  that  Onbom  purchased  with  knowledgeof  Smith's 
insolvency  was  not  evidence  thai  such  transfer  was  made  with  the  intent  to 
defraud  creditors.  Darland  v.  Rosenerans,  66  Iowa,  122,  8  X.  W,  Rep.  776. 
It  is  much  stronger  in  favor  of  the  garnishee  than  it  would  have  been  had 
Smith  retained  the  contract  himself  and  then  sold  and  assigned  the  future  prof- 
its under  it.  And  yet  it  has  been  held  that  such  a  sale  and  assignment  is 
operative  and  valid  in  equity  when  fairly  made  and  not  opposed  to  any  rule  of 
law  or  public  policy.  Fieldy.  Mayor,  etc. , of  N^eioTork^  6N.  Y.  179,57  Amer. 
Dec.  43o,  and  note;  MuZhcUl  v.  Quinn,  1  Gray,  105, 61  Amer.  Dec.  414.  And 
in  a  recent  case  It  has  been  held  that  such  an  assignment  of  wages  to  be  sub- 
sequently earned,  is  good  even  as  against  the  OTeditors  of  such  assignor. 
lAoU  v.  Lougee,  63  N.  H.  287.  *Where  an  interest  In  prospective  profits  la 
reserved  by  the  debtor,  it  may  be  subject  to  garnishment  after  it  has  actually 
accrued  and  become  payable  to  him,  but  not  before.  Foster  v.  Singer,  84 
N.  W.  Bep.  395.  But  here  the  debtor  absolutely  disposed  of  all  his  right, 
title,  and  interest  in  and  to  the  whole  contract.  He  retained  nothing  but 
mere  employment  at  fair  wages,  which  he  made  no  attempt  to  dispose  of. 
There  is  nothing  to  indicate  that  any  portion  of  such  profits  were  to  be  se- 
cured or  held  by  Osbom  for  the  benefit  of  Smith.  The  transfer  was  intended 
by  both  Osbom  and  Smith  to  be  complete  and  absolute.  True,  in  consider- 
ation of  the  sale  and  assignment,  Osborn  was  to  make  a  payment  to  the  bank, 
— a  creditor  of  Smith's, — the  amount  of  which  was  to  depend  upon  whether 
the  net  profits  should  be  above  or  below  a  certain  figure  named.  But  that 
was  not  for  the  benefit  of  Smith,  but  foi'the  benefit  of  one  of  his  creditors. 
True,  it  was  a  cancellation  of  one  of  Smith's  debts  to  the  amount  of  such 
payment,  but  it  would  be  a  solecism  to  say  that  it  operated,  or  could  operate, 
as  a  fraud  upon  any  of  Smith's  creditors.  The  a|p:eement  to  make  such  a 
payment  was  obligatory  upon  Osborn  from  the  moment  it  was  entered  into, 
and  was  enforceable  by  the  bank  as  soon  as  such  profits  accrued.  Wynn  v. 
Carter,  20  Wis.  107;  Putney  v.  Pamham,  27  Wis.  187;  Johannes  v.  Insur- 
ance Co.,  66  Wis.  57,  27  N-  W.  Rep.  414. 

The  only  remaining  question  Is  whether  the  transaction  was  void  as  secur- 
ing a  preference  to  one  of  Smith's  crditors  over  others?  At  the  time  of  that 
transaction,  preferences  were  only  forbidden  when  given  by  an  "assignment" 
"made  for  the  benefit  of  creditors, "  or  in  transfers  made  by  thedebtor  within 
60  days  prior  to  the  making  of  such  an  "assignment"  by  him.  Chapter  349, 
Laws  1883.  Here  there  was  no  assignment  "for  the  benefit  of  creditors, "  un- 
less the  sale  and  transfer  oC  the  contract  with  the  railway  company  Is  to  be 
r^pirded  aa  such  an  assignment.  If  that  is  to  be  regarded  as  a  vcduntary  as- 
signment *'f6r  the  benefit  ftf  creditors,"  then  it  was  also  void  tor  the  further 
reasons  that  ittwaa  not  accompanied  tqr  the  bond  and  oQier  conditions  required 
in  the  making  of  such  assignments.  Sections  16M-I096,  Ber.  St.  The  Mat- 
nte  expreesly  declares  that  "all  volantary  assignments  or  transfers  whatever 
*  *  * /or  tA«  &«n^(^orln<ni«<>br0r0(litor»&liall  bevoldas  against  the 
creditors  of  the  person  making  the  same,  nnlees"  such  bond  Is  given  and  such 
othercondildonBcompllcdwith.  Section  1694.  Therecan  be  no  question  but 
what  the  "assignments"  mentioned  In  chapter  849,  Laws  1883,  refers  to  the 
sameclass (rf*'aa6ignment8ortratt8fer8"thaBmentlonedinthestatnte8.  The 
whole  queatlon,  therefore,  resolves  itself  Into  this;  was  the  transaction  In 
question  a  voluntary  assignment  or  transfer  **t<a  the  benefit  of  or  In  trust  for 
creditors,*'  within  the  meaning  of  the  statute.  It  ia  cbdmed  that  this  is  such 
an  Rsaignmnit,  within  the  decision  of  Winner  v.  Hofft,  66  Wis.  227, 2&  X. 
W.  Rep.  380.  In  that  case,  the  debtors  transferred  eUl  their  property  not  ex- 
empt by  m^'ans  of  six  chattel  mortgages  and  five  assignments  running  to  five 
different  creditors,  and  all  given  at  substantially  the  same  time,  in  paisuance 
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4^  tbe  same  agreement,  tar  the  same  common  purpose,  and  In  r^atton  to  the 
ttmesnbject-maiter,  with  tbe  understandli^^and  Intenttbat  onaof  such  credit- 
<n8,  Ji»rhim»^and  tta  agtnt  and  truatufar  tA«  othm,  should  take  immediate 
poneeslon,  vUch  he  did,  and  then  oonvert  the  same  Into  money,  and  divide 
ttieeameiiFo  rata  among  suchfiivored  creditors.  The  oourt  simply  held  that 
Buch  ^even  mitten  instruments,  given  under  such  oircumstancee  and  for 
such  a  purpose,  and  with  such  an  understanding  and  intent,  would  be  con- 
strued together  as  one  instrument  inlaw,  and  that  when  so  construed,  they 
were,  in  eifeot,  a  voluntary  assignment  or  transfer  of  all  theproperty  of 
the  debtors  not  exempt,  "for  the  benefit  of  or  in  trust  for  creditors,"  within 
the  meaning  of  the  statute.  Certainly  they  tranufered  all  the  property  of 
tiie  debtors.  Certainly  all  of  such  property  was  taken  by  one  of  such  cred- 
itors, for  himself  and  as  agent  and  trustee  for  tbe  others,  with  the  Intent  of 
all  the  parties  that  he  should  convert  such  property  into  money,  and  then  di- 
vide  the  same  pro  rata  among  auoh  favored  creditors.  The  mere  fact  thathe 
was  a  creditor  as  well  as  such  agent  and  trustee,  did  not  deprive  the  transac- 
tion of  its  trust  feature  thus  imposed  for  the  beneQt  of  such  otlier  creditors. 
If  that  was  not  an  assigumentforthebenefltof  or  in  trust  for  creditors,  within 
the  meaning  of  the  statute,  then  there  can  be  no  such  assignment  or  transfer, 
imless  made  in  the  precise  manner  presorlbed  by  the  statute.  But  that  would 
be  tJw  complete  subversion  of  this  statute,  which  clearly  contemplates  other 
ways  of  making  "voluntary  assignments  or  transfers  *  *  «  for  the  ben- 
efit of  or  in  trust  for  creditors,"  than  thus  prescribed,  and  then  deckires  that 
if  one  is  made  in  any  such  other  way,  it  "shall  be  void  as  against  tbe  creditors 
of  the  person  making  the  same. "  This  distinction  was  maintained  in  Lan^ 
dauer  v.  Ffctor,  114  K.  W.  Bep.  229.  Thus,  also,  in  Lucas  v.  Railroad  Co., 
S2  Fa.  St.  464,  it  was  said  by  the  court:  "We  have  here  property,  a  trustee, 
a  tmst,  and  creditors  of  an  insolvent  company,  who  are  to  take  under  it; 
and  the  simple  question  is  whether,  by  an  ambiguous  Inversion  of  language, 
the  real  meaning  of  this  instnunent  can  be  so  covered  as  to  defeat  the  opera- 
tion of  a  most  salutary  law;"  and  then  the  court  held  the  instrument  to  be  a 
voluntary  assignment  in  trust  for  some  of  the  creditors  of  the  assignors.  See 
Bank  v.  Noe,  5  S.  W.  Bep.  433.  According  to  Burrill.  "voluntary  assign- 
ments for  the  benefit  of  creditors  are  transfers,  without  compulsion  of  law, 
by  debtors,  of  some  or  all  of  their  property  to  an  assignee  or  aaHgnees,  in 
trust,  to  apply  the  same  or  the  proceeds  thereof  to  the  pttyment  of  some  or  all 
their  debts,  and  to  return  the  gurplus,  if  any,  tothedebtor.  Burrill,  Assignm. 
§  2;  Wiener  v.  Davis,  IS  Fa.  St.  333.  Where  the  assignment  is  by  way  of 
security  only,  such  trust  is  implied  from  the  nature  of  the  security  as  to  any 
surplus  that  may  remain.  Id.  §  3.  There  must  be  a  trust,  a  trustee,  credit- 
ors, and  cestui  que  trust,  who  can  compel  an  enforcement  of  the  trust,  in 
order  to  constitute  an  assignment  for  the  benefit  of  or  in  trust  for  creditors. 
Bish.  Insolv.  §  130.  Dicheon  y.  }iawscm,b  Ohio  St.  "Where  the  assign- 
ment is  to  a  smgle  creditor,  or  to  a  few  selected  creditors,  and  is  made  abso- 
lutely and  by  way  of  full  payment  or  satisfaction,  it  is,  of  course,  wholly  di- 
vested of  the  character  of  a  trust,  and  is  in  the  nature  of  an  ordinary  convey- 
ance or  sale  for  a  valuable  consideration."  Burrill,  Assignm.  g  3.  Here,  in 
our  judgment,  the  sale  and  transfer  to  Osbom  was  absolute  and  unconditional 
in  consideration  of  the  full  or  partial  paym^snt  and  satisfaction  of  a  debt  actually 
due  to  the  bank  from  Smith,  unaccompanied  by  any  trust  in  favor  of  Smith  or 
any  of  his  creditors.  It  follows  tliat  the  transaction  in  question  was  not  an 
assignment  or  transfer  for  the  benefit  of  creditors,  within  the  meaning  of  the 
statute.  At  the  time  the  garnishee  papers  were  served  upon  Osbom,  he  had 
paid  Smith  about  #100  more  than  was  due  him  for  wages. 
The  judgment  (tf  the  dnult  court  is  affirmed. 
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NoTBS  and  others  v.  Sohnkb  and  another.  Garnishee. 
{8»pr0m  Ourl  4f  WUeonHn.  November  S2,  1687.) 

1.  VstAvrnMOPt  CoHVKTAiTCES — ^TsAirsFKB  OF  Stoce — Valtvitt  AS  AOAiiTtrr  Obxditobs. 

Tbe  priDcipal  defendant  in  aKamlsheesuit  had  borrowed  money  of  thegarnishefl 
toBtart  bosinen.  linotreBUltingadvantageotuIr,  he  turned  over  big  stock  to  the 
ganiiBhea  in  satiaGM^on  of  the  debt,  which  was  considerably  greater  than  the  value 
of  the  atock.  Held,  that  there  was  nothing  in  tbe  evidence  to  justify  any  court  in 
holding  tbe  transaction  fraudalent  as  to  creditors. 

2.  AsSIQNMElfT  FOE  BBMIFIT  Of  CBEIHTOBB— What  COKSTITTrrSB. 

A  debtor  tamed  over  all  bfa  stock  to  a  creditor  in  fall  satisfaction  of  his  debt^ 
which  was  greater  than  the  value  of  the  stock.  Eeid  that,  as  the  transfer  was  anao- 
oompanied  by  any  trust  in  favor  of  tbe  debtor  or  hia  creditors,  it  was  not  an  as* 
aignment  for  tbe  benefit  of  creditors,  under  tbe  provisions  of  Lawa  Wis.  1883*  e.  248, 
;  I ;  and  Bev.  St.  Wis.  3|  1094-1696;  following  I^pum  v.  OAom.  ante,  304. 

Appeal  from  circuit  court,  Eau  (Halre  county. 

V.  W.  James,  for  appellants.    W.  F.  Bailey,  for  respondent. 

Tatlor,  J.  The  appellants,  creditors  of  E.  Sohner,  brought  an  action 
agalust  him  to  recover  their  debt,  and  in  thai  action  tfaej  garnished  the  re- 
spondent Qvale.  Qvale  answered  by  denyiog  that  he  had  in  his  possession 
any  property  of  any  kind  belonging  to  the  defendant  Schner.  The  respond- 
eot  took  issue  upon  his  answer,  and  that  issue  was  tried  by  the  court  with- 
out a  jury.  Qvale  was  the  only  person  sworn  on  tihe  trial  upon  ttie  question 
as  to  wliether  he  had  any  property  in  his  possession  belonging  to  Schner.  The 
substance  of  his  testimonyis  as  follows:  Qvale  testified  that  on  the  elevenUi 
day  of  August,  1886,  he  had  no  property  in  bis  possession  belonging  to 
Schner;  that  prior  to  that  date  be  had  received  a  bill  of  sale  of  a  certain  drug 
stock  from  Schner  in  the  city,  and  that  stock  was  in  his  possession  at  the  time 
the  garnishee  summons  was  served ;  that  he  received  the  bill  of  sale  and  pos* 
session  of  the  stock  from  Schner  on  the  thirty-first  day  of  July,  1886;  the 
value  of  the  stock  was  between  f3,200  and  93,300;  no  inventory  was  taken 
since  February,  1886;  he  also  received  t)Ook  accounts  for  $75  to  $100. 
The  consideration  for  the  transfer  to  him  was  $4,125.  money  he  had  tent  to 
Schner  in  January  and  February,  1885;  had  loaned  him  $800  since  February. 
"I  took  notes  for  the  entire  amonntt  secured  by  chattel  mortgage  in  OotolMr 
or  NovMnber.  1885,  on  the  atock  and  fixtures.  The  chattel  mortgage  was  for 
the  sum  of  $3,600  or  $3,700.  Kever  took  possession  under  this  chattel  mort- 
gage,  but  had  the  mortgage  filed  in  the  clerk^s  ofOce.**  Afterwaids  he  re- 
moved the  chattel  mortgage  from  the  files,  and  canceled  the  same.  The  rea- 
Boa  given  for  removing  the  chattel  mortgage  from  the  flies,  and  canceling  the 
BWiie,  was  to  prevent  bei^  taxed  for  the  amount  of  it.  He  also  said  he  can- 
oded  the  notw  mentioned  in  the  mortgage,  and  simply  charged  Schner  with 
the  mon^  loaned  In  his  account  against  him.  "  In  January  or  February, 
1886, 1  l(»ned  Schner  $180.  He  paid  back  a  part  of  this,  and  I  again  loaned 
him  a  little;  the  laat  loan  was  in  July,  1886.  The  jn-ioe  agreed  upon  by 
Schner  and  hfm  for  the  purchase  of  the  stock  was  his  IndemednesB  to  him. 
I  proposed  the  trade  Jnly  29  or  80, 1886,  a  6aj  or  two  before  the  bill  of  sale 
was  made.  There  was  a  good  deal  said  about  the  trade.  Schner  accepted 
the  proposition,  and  gave  the  bill  of  sale.  1  gave  him  a  day  or  two  to  con- 
sider. 1  think;  it  waa  not  accepted  immediatdy.  Mr.  Satebury  was  present 
when  the  papers  were  made.  My  object  in  buying  this  store  was  to  realize 
my  money  that  I  had  lent  to  Schner.  I  canceled  my  acoonnt  gainst  him  for 
the  money  loaned,  when  he  gave  me  the  bill  of  sale  of  tbe  store;  the  notes 
had  been  canceled  before  that.  1  never  knew  what  Schner  owed  nntil  the 
d^  before  I  took  the  bill  of  sale.  I  waa  then  Informed  that  he  owed  $1,400 
to  $1,700.  He  claimed  it  was  only  about  $600.  At  the  time  1  let  Si  hner 
have  this  money,  he  had  no  property  that  1  knew  of.   I  staked  the  money  on 
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the  risk  of  hia  succees  in  the  business.  I  took  possession  of  the  stock  im- 
mediately on  the  day  of  the  bill  of  sale.  Scbner  was  to  remalD  there  at  an 
agreed  salary,  and  I  was  to  pay  him  675  per  month.  I  hired  him  for  no 
definite  time.  My  object  was  to  sell  the  store,  and  I  have  offered  It  at  a  dis- 
count. I  surrendered  this  debt  for  this  stoc^  In  order  to  get  my  pay.  My 
(^nlon  at  the  time  I  took  the  stock  was  the  same  as  now  as  to  its  value,  and 
I  proposed  to  glvehim  the  debt  (rf  about  93,800  for  the  stock.  I  knew  one  or 
two  of  his  creditors  were  crowding  him  alt  the  time  I  took  the  stock  for  my 
debt."  "The  money  was  paid  to  Scbner  within  a  week  or  ten  days;  it  was 
paid  when  Scbner  brought  in  billstobe  paid.  Idid  this  simplyto  help  Scbner 
get  into  business,  and  not  for  speculation.  There  is  no  agreement  that  Scbner 
is  to  receive  anything  furtiier  out  of  this  stock  or  otherwise.  The  property 
that  was  transferred  to  me  by  the  bill  of  sale  was  all  the  property  Scbner  had, 
80  far  as  I  know."  The  only  other  evidence  in  the  case  was  the  testimony 
of  V.  W.  James,  as  to  the  insolvency  of  Scbner  at  the  time  he  sold  the  stock 
to  Qvale.  The  leu-ned  circuit  judge  decided  in  favor  of  the  garnishee,  and  con- 
sequently mnst  have  found  that  there  was  no  frand,  in  fact  or  in  law,  in  the 
sale  from  Scbner  to  Qvale,  the  garnishee.  As  to  the  question  of  fraud  in 
fact  in  the  sale,  it  is  very  clear  that  the  decision  is  fully  sustained  by  the  evi- 
dence. The  evidence,  if  to  be  believed,  and  there  is  nothing  in  the  case  which 
shows  it  is  not  worthy  of  belief,  shows  that  the  garnishee,  for  reasons  suffi- 
cient in  his  mind,  advanced  money  to  set  the  defendant,  Scbner,  up  in  the 
bnsiness  of  a  druggist,  and  that,  when  he  found  that  the  business  was  not 
likely  to  turn  out  advantageously  for  either  party,  to  secure  himself,  in  part 
at  least,  for  the  monciy  advanced,  he  took  the  stock  in  satisfaction  of  his  debt. 
The  consideration  was  ample,  and  considerably  more  than  the  stock  was 
worth.  He  was  as  well  entitled  to  get  his  pay  as  any  other  creditor  of  Scbner, 
and  if  Schner  saw  fit  to  pay  him,  by  a  sale  of  his  property  to  him  at  a  large 
price,  he  had  the  right  to  do  so.  Fraud  is  not  to  be  presumed,  but  mnst  be 
proved;  and  it  being  admitted  upon  this  evidence,  as  we  think  it  must  be, 
that  Scbner  was  indebted  to  Qvale  between  $3,000  and  S4,000,  there  is  noth- 
ing in  the  evidence  which  could  justify  any  court  in  holding  the  transaction 
traudnlent  in  fact  as  to  the  otiier  creditors. 

The  learned  counsel  for  the  a{^)ellant  has  made  a  point  that  the  sale  amounts 
to  a  legal  fraud  on  the  other  (n«dit<MrB,  and  is  therefore  void.  It  is  claimed 
that  the  sale  of  stock  to  Qvale  is  is  effect  a  voluntary  assignment  within  the 
meaning  at  the  law,  and  is  therefore  void,  because  there  has  been  no  compli- 
ance with  the  law  regulating  such  alignments,  and  Winner  y.  Hoyt,  66  Wis. 
227.  28  N.  W.  B6]p.  380,  and  several  other  cases  in  the  Federal  Beporter,  as 
well  as  in  the  supreme  oonrt  of  Missouri,  are  cited  to  maintfUn  this  proposi- 
tion. For  our  answer  to  this  point,  made  by  the  learned  counsel,  we  refer  to 
the  opinion  of  Justice  Gassodat,  in  the  case  of  Ingram  V.  Oahom,  ante*  804. 
which  is  filed  at  the  same  time  with  this  opinion. 

The  Judgment  of  the  dicoit  court  is  affirmed. 


MuiffiAT  V.  SORIBNEB. 

(SupreiM  Oourt  qf  Witamrin.   Nonmber  22, 1867.) 

1.  Afpxal— Wheh  Lib— Obdib'tob  Jui>oiuht. 

An  order  tor  final  Judgment  for  plaintiff,  and  denylnjc  defendant's  motion  for 
jndgment,  being  a  mare  intarloentoiy  order,  U  not  appealable  nndsr  Bav.  St.  Wta. 
}306e. 

&  TuAii— SpBOLUf  YBBDun— Oomninrar  or  FimuHoi. 

In  an  aotUm  to  reoovar  damaen  from  th«  overflow  of  water  eaosed  by  a  mlU- 
dam,  defendant  claimed  the  rlent  to  OTerflow  the  land  by  adverse  naer.  A  special 
Terdict  found  that  defendant  had  maintained  the  water  at  the  dam  at  the  same 
height  for  over  20  yean  twerlona  to  the  action,  except  wbeo  prevented  by  oasualt/; 
tluS  the  bright  of  the  wat«  had  not  been  Incnasadrinoa  1864;  that  the  lands  bi 
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question  bad  been  injnred  by  overflow  and  soakage  caused  by  the  luUI-dam,  bnt 
bad  not  been  continuously  injured  fh}m  such  causes  for  a  period  of  10  years  next 
prior  to  the  action,  ffdd,  that  the  verdict  was  not  inconalsteiit  or  contradictory, 
u  It  WM  not  to  ba  Inftered  that  the  malntnnanoe  of  tbt  water  In  the  pond  at  tha 
same  height  for  the  period  named  owued  the  plalntUT's  land  to  be  onrflowad 
during  the  whole  of  that  period. 

Appeal  from  circuit  court,  Green  Lake  county;  Gjeo.  W.  Buhnstt,  Judge. 

The  defendant  erected  and  maintained  a  miU-dam  upon  and  across  the 
west  branch  of  the  Foud  du  Lac  river,  thereby  creating  a  water-power  to 
run  his  flouring-miil.  The  plaintiff  owns  a  farm  upon  the  river  a  few 
miles  above.  July  3.  1882,  this  action  was  oommen<^  under  tha  mill- 
dam  law  for  damages  to  the  farm  caused  from  flowage  by  reason  of  the  dam. 
The  defendant  answered,  and,  in  effect,  denied  aucb  flowage  or  damage,  and 
alleged  that  the  dam  and  the  waters  of  said  stream  above  said  dam  had  heeta 
maintained  at  the  same  height  continuously  for  more  than  25  years  before  tha 
commencement  of  the  action.  By  amendment  the  defendant  further  an- 
swered, to  the  effect  that  he  and  his  grai^rs  had  peaceably,  under  a  claim  of 
right,  and  adversely  to  all  others,  maintained  said  dam  and  the  waters  in  said 
river  to  the  same  height  uninterruptedly  and  continuously  for  10  years  and 
more  next  preceding  January  1,  1864,  and  ever  since,  and  for  10  years  noct 
preceding  January  1,  1874,  and  forever  since.  Upon  the  trial,  the  jury  re- 
turned  a  special  verdict  to  the  effect  (1)  that  the  plaintiff  was  the  owner  of  the 
farm ;  (2-5)  that  by  reason  of  the  maintenance  of  the  dam  and  obstruction  of  the 
river  by  the  defendant  between  July  1,  1879,  and  October  1,  1886,  said  farm 
had  been  injured  by  the  overflow  of  half  an  acre,  and  the  soakageof  40  acres, 
to  the  amount  of  $17.50;  (6,  7)  tliat  the  dam  should  not  be  lowered  any,  nor 
left  open  any  part  of  the  year;  (8,  9)  that  so  long  as  the  dam  is  used  in  con- 
formity with  the  verdict,  the  payment  of  S30  annually  would  be  a  just  and 
reasonable  compensation,  or  $300  in  gross  for  the  perpetual  right  to  so  use  the 
same;  (10)  that  the  defendant  maintained  the  water  in  his  mill  pond  by  means 
of  his  mill-dam,  for  the  use  of  his  mill,  openly,  peaceably,  and  adversely, 
under  claim  of  right,  at  the  same  height  for  the  10  years  next  preceding 
the  commencement  of  this  action,  except  when  prevented  during  said  10  years 
by  ctisualty,  leakage,  draught,  evaporation,  or  the  use  of  water  for  his  mill; 
(11)  that  he  did  the  same,  subject  to  the  same  exceptions,  for  the  10  years 
next  succeeding  the  building  of  his  dam  in  1864;  (12)  that  he  did  the  same 
subject  to  the  same  exceptions,  for  same  consecutive  10  years  after  the  re- 
building of  the  dam  in  1864,  and  before  the  commencement  of  this  action; 
(13-16)  that  the  defendant  never  increased  the  height  of  water  in  his  pond 
since  May  1,  1864;  (17-19)  that  the  defendant  and  prior  owners  raised  and 
held  the  dam  at  the  same  e£Bcient  height  from  its  erection  in  1856  to  the  com- 
mencement of  this  action — 26  years — except  when  prevented  by  casualty;  (20) 
that  the  water  which  flows  the  plaintiff's  land  comes  from  the  river  and  other 
lands  above  his,  or  one  of  them;  (21)  that  the  full  head  of  the  defendant's 
water-power  is  at  a  bolt-head,  3}  inches  below  the  top  of  a  post  described ;  (22) 
that  the  lowest  point  of  the  plaintiff's  land  is  1^  inches  higher  thau  a  level 
tine  from  the  full  head  of  the  water-power;  (23)  that  the  mill  pond  at  full 
liend  flowed  the  plaintiff's  land  before  the  drainage  of  Roaendale  mai-sh,  in 
1879,  and  later,  and  before  the  completion  of  the  ditches  on  plaintiff's  land, 
and  other  lands  above  his,  in  1876  and  later,  on  other  occasions  than  extraor- 
dinary and  unusual  freshets;  (24)  thiiC  the  flow  of  water  in  the  river  above 
and  along  plaintiff's  land  has  not  been  largely  increased  beyond  the  river's 
natural  capacity  since  1879,  by  the  artiflcal  drains  last  mentioned;  (25)  that 
the  flowage  does  not  occur  solely  in  freshets,  whether  ordinary  or  extraoitti- 
nary;  (26)  that  the  primary  and  proximate  ctiuse  of  the  flowage  is  the  defend- 
ant's mill  pond;  (27-28)  that  the  plaintiff's  land  was  naturally  half  marsh 
and  half  bottom,  and  before  the  erection  of  the  daju  was  subject  to  flowage  by 
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fraBbets;  (29)  that  no  part  ct  said  lands  were  oontinuoualy  flowed  or  other- 
wise injured  for  a  period  of  10  years  next  prior  to  this  action  by  reason  of  the 
dam.  Thereupon  the  defendant,  upon  the  pleadings,  record,  and  special  ver- 
dict»  moved  the  court  to  set  aside  said  vwdict,  and  for  a  new  trial,  on  the 
ground  that  the  same  was  inoonsiatent  and  contradictory,  which  was,  by  order 
«ntered  November  20,  1886,  denied  by  the  court;  and  thereupon  the  plaintiff 
and  defendant  severally  moved  the  court,  upon  the  pleadings,  the  record,  and 
«aid  special  verdict,  for  a  judgment  upon  said  special  verdict,  each  in  liis  own 
favor;  and  upon  the  hearing  thereof  the  court,  by  order  entered  November  20, 
1886,  denied  the  defendant's  motion,  without  costs,  and  granted  the  plaintifTs 
motion;  and  ordered  that' he  have  judgment  against  the  defendant  for  the 
damages  awarded,  and  costs  to  be  taxed.  The  defendant  brings  this  appeal 
from  each  of  said  oxden  so  entered  November  20. 1886,  and  the  whole  and 
every  part  of  each. 
Qeo,  P.  JTnowIss,  for  respondent.  Cha».  S-  8A^tardt  tta  appellant. 

Gassodat,  J.  A  mere  interlocutory  order  for  judgment  is  not  appealable. 
Ifanufactunnff  Co.  t.  St.  Croiae,  6U  Wis.  647,  24  N.  W.  Rep.  417;  Soey  v. 
Pierron,  67  Wis.  267,  30  N.  W.  Eep.  692;  BtmrgeoU  v.  Schrage,  34  N. 
W.  Kep.  96:  Qoldmarh  v.  HoeenfOd,  34  N.  W.  Bep.  228,  and  the  cases  re- 
ferred to  in  the  opinions  cited.  On  the  contrary,  an  appeal  to  this  court, 
by  a  party  aggrieved,  from  an  order,  can  only  be  from  such  an  order  as  is 
defined  in  section  3069,  Kev.  St,  as  being  appealable.  Section  3048,  Uev. 
St.;  63  Wis.  650,  24  N.  W.  Bep.  417.  Among  the  orders  thus  made  ap- 
pealable is  "an  order  affecting  a  substantial  right,  made  in  any  action,  when 
such  order,  in  effect,  determinea  the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken*"  Sub.  1,  §  3069.  Here  the  order  does 
not  "determine  the  action,"  much  less  "prevent"  such  judgment.  On  the 
contrary,  it  orders  a  judgment  which  will  determine  the  action,  and  from 
which  an  appeal  may  be  talcen.  No  judgment  has  as  yet  been  entered.  The 
mere  fact  that  the  order  for  judgment  includes  an  order  denying  the  defend- 
ant's motion  for  judgment,  does  not  malce  the  order  appealable,  since  every 
order  for  judgment,  wholly  in  favor  of  one  party,  necessarily  precludes  any 
judament  in  favor  of  the  other  party.  In  other  words,  the  two  orders  men- 
tioned are  together,  in  effect,  but  one  order  for  judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant.  Such  orders,  therefore,  were  not  ap- 
pealable, and  hence  so  much  of  the  appeal  as  relates  to  them  is  dismissed. 

2.  But  the  order  refusing  to  set  aside  the  verdict  and  grant  a  new  trial  is 
appealable.  Sub.  3,  §  3069.  Bev.  St.  Upon  this  appeal  from  that  order,  we 
are  only  at  liberty  to  consider  whether  the  several  findings  of  the  jury  are 
BO  inconsistent  and  oontradlctory  as  not  to  authorize  a  judgment  thereon  in 
favor  of  the  plaintiff.  The  past  damages  found  were  such  as  accrued  after 
July  1,  1879.  It  is  claimed  that  if  such  damages  were  the  extent  of  the  in- 
jury, for  the  period  mentioned  in  the  verdict,  then  the  pi-ospective  damages 
found  by  the  jury,  as  stated,  both  annually  and  in  gross,  were  exceesive. 
But  with  no  bill  of  exceptions  of  record,  we  are  unable  to  reach  any  such  con- 
clusion. Besides,  to  say  that  past  annual  damages  la  a  certain  crit^ion  of  the 
amount  of  prospective  annual  damages,  would  obviate  the  necessity  of  any 
trial  or  verdict  as  to  the  latter  class  of  damages.  The  statute,  however, 
contemplates  separate  Qndings  as  to  each  class  of  damages.  Section  3381. 
This  seems  to  indicate  that  each  dass  of  damages  rests  upon  its  own  tyasis. 
It  is  claimed  that  the  tenth,  thirteenth  to  the  sixteenth,  twenty-third,  twenty- 
fourth,  twenty-fifth,  twenty-sixth,  and  twenty-eighth  finding^,  above  stated, 
in  effect,  establish  the  defendant's  claim  of  10  years'  adverse  user  under  a 
claim  of  right  next  preceding  the  commencement  of  tiiis  action;  and  that 
the  twenty-ninth  finding  mentioned  is  in  direct  conflict  with  such  other  find- 
ingsv  and  to  the  effect  that  there  was  no  such  continuous  advuse  user  or 
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flowage  Dnder  such  daim  ot  light  fur  tba^  poriod.  Tbis  claim  Is  based  upon 
tbe  assumption  that  It  8|>pearB  from  sik^  t^er  findings  that  sach  flowage  of 
the  plaintiff's  land  bad  been  oonUnnona  and  nninterruptod  for  the  10  yean 
mentioned.  Bnt  such  assnmx>t]on  la,  as  we  think,  nnautborlEed  from  such 
findings.  It  nowhere  appean  in  the  record  Uiat  ttiere  was  any  such  10  years* 
eontinoous  uid  nninterrupted  adverse  user  or  flowage  under  such  claim  of 
rl|^t  during  that  period.  We  are  not  at  liberty  to  inf^r  that  the  mere  main- 
tenanoe  of  Uie  ^m,  and  the  water  in  the  pond,  at  the  same  height  for  the 
od  mentioned,  neoesaarily  caused  the  plaintiflTs  land  to  be  flowed  during 
whole  of  that  period  to  the  same  extent  that  it.  was  flowed  subsequently 
<  to  July  1, 1879.  To  do  so  would  be  to  commit  the  same  error  for  which  the 
Judgment  in  Smith  v.  Rues,  17  Wis.  227,  84  Amer.  Dec.  789,  was  rerersed. 
It  Is  the  flowage  of  the  land  which  seta  the  statute  of  limitations  running. 
Sub.  8,  §  4221.  Rev.  St. ;  Johnson  v.  Boorman,  63  Wis.  273.  22  iT.  W.  Bop. 
Q14.  To  be  available  as  a  defense,  it  "must  be  continued,  uninterrupted,  and 
adverse,  for  the  length  of  time  prescribed  by  the  statute. "  Baag  v.  Delorme, 
80  Wis.  594;  Sabine  v.  Johnson,  35  Wis.  203;  Scheuber  v.  Held,  47  Wis. 
850,  2  N.  W.  Bep.  779.  The  extent  of  the  right  thus  acquired  by  adverse 
user  is  not  determinable  merely  from  tbe  helght.of  the  dam,  and  the  head  of 
water  at  the  dam,  but  is  only  commensurate  with  such  actual  flow^e.  Mertg 
v.^omap, 25 Pa.  St.  519;  Carlisley.  Cooper,  J.  Bq.  594;  eUfordy .  Lake 
Go.,  52  N.  H.  265;  Potoell  v.  Lash,  64  K.  C.  458.  Especially  should  such  be  the 
Eule  where,  as  here,  the  land  alleged  to  have  be^n  flowed  ia  situated  some  miles 
above  tbe  dam.  Here,  there  is  an  absence  of  any  finding  that  the  land  was 
flowed  at  all  prior  to  1876;  and  hence  there  Is  no  finding  of  any  such  adverse 
user  as  required  by  the  statute.  Certainly,  in  tbe  absence  of  any  bill  of  ex- 
ceptions, we  cannot  say- that  there  is  any  such  inconsistency  or  contradiction 
in  the  findings  as  require  that  the  verdi^  should  be  set  aside. 

The  order  of  the  circuit  oonrt  refusing  to  aet  aside  tbe  Tordlot  and  grant  a 
new  trial  is  affirmed. 


Whkkkatt  «.  Ellis. 
(Avrma  Cburf  ^  VfaooMin.  Ifovemfaer  S%  1887.) 

AmemaT— Bt  Jivrt^xsiaSmiw  Abipb— Dnounoir  of  Gouxt. 

Defendant  was  in«d  in  1888  for  wrvloes  Tendered,  and  pleaded  meritorioos  de- 

fenseeandacoaQter-clalm.  July,  1885,  tbecourtstruckfaisauswerfiromtbefilea, and 
ordered  judgment  for  refusal  to  sppe&r  and  be  exaralned  by  deposition  ;  the  order 
on  appeal  was  affirmed,  and  JadRment  entered  on  r«milM(ur,  Jnne,  1886.  The  oonrt 
then  set  aside  default  on  terms,  Judgment  to  stand  ■esMinrt^.  Dabndant  asked  to 
beallowed  to  comply  with  the  order  of  1866,  to  appear  as  wttoess,  whlob  was  denied. 
On  appeal  ttom  tbe  jadement  and  orders  they  were  affirmed  (30  N.  W.  Rep.  620)  and 
rebeanng  refused  (81  NT  W.  Bep.  762.)  Defendant  aalted,  March,  1887,  ior  the  set- 
tfaig  aside  of  defoult  and  trial,  on  terms,  allegingthat  alt  his  appeals  had  been  made 
in  good  fkith  In  advloe  of  counsel,  and  that  be  had  a  neritonom  defoise.  BiUL 
tluU  this  was  a  matter  of  legal  diacirtlon  wiUi  the  ooort^  bat  it  ihoold  be  azerdssd 
to  secure  substan  tial  ^stice ;  and  where  the  defendant  In  dabult  was  axonsod.  as 
in  this  case,  and  bad  a  meritorious  defteise,  he  should  liava  a  trial  on  tarnu  workp* 
ing  no  injustice  to  the  plaintiff. 

Appeal  from  circuit  court,  Trempealeau  county. 

This  cause  was  commenced  in  1888.  This  is  tbe  fonrth  appearance  of  this 
case  in  this  court.  The  nature  of  the  three  several  causes  <k  action  alleged 
in  the  comphiint.  will  be  found  in  58  Wis.  625,  17  K.  W.  Bep.  301,  In 
March.  1884,  the  defendant  by  his  verified  answer  denied  each  and  every  al- 
l^ation  contained  in  each  and  every  of  said  causes  of  action,  except  as  ex- 
pressly admitted  therein;  and  in  answering  the  first  cause  of  action  alleged, 
in  efract,  that  the  legal  title  to  the  fknna  mentioned  in  that  cause  <tf  aoUon 
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had  bem  taken  in  the  name  of  one  James  W.  Taylor,  a  lawjer  of  Newburgh, 
Y.,  and  this  def^ndaat,  jointly,  on  foreclosure  sales  of  mortgage  belong- 
ing to  clients  of  said  Taylor,  with  the  agreement  that  this  defendant  shoaJd 
have  no  right,  title,  or  interest  in  any  of  said  farms,  nor  the  rents,  issues, 
and  profits  thereof,  except  to  hold  the  same  as  securitj  for  the  payment  ot 
thisdefendant's  costs.  fesBtServices,  charges, and  disbursements  in  and  about 
the  same;  that  this  defendant  was  authorized  by  said  Taylor  to  employ  a  man 
to  assist  him  in  the  management,  care,  sale,  and  rental  at  said  farms;  that 
the  plaiatifl  made  application  for  such  em^yment,  and  was  then  fully  in- 
formed of  such  agency  of  this  defendant  for  said  Taylor,  and  of  all  terms, 
conditions,  and  requirements  thereof  made  by  said  Taylor  in  respect  to  the 
same;  that  the  plaintifC,  to  induce  the  defendant  to  hire  him  for  said  Taylor 
as  such  assistant,  warranted  himself  to  this  defendant,  as  such  agent  for  said 
Taylor,  to  be  especially  qualiSed,  experienced,  competent,  careful,  and  re- 
liable in  the  care  and  management  of  farms;  that  in  conaideratioa  thereof, 
and  that  the  plaintifT  would  for  and  on  behalf  of  said  Taylor,  in  a  skillful, 
diligent,  faithful,  and  proper  manner,  under  the  defendant's  direction,  care 
for  and  manage  all  said  farms,  and  keep  them  in  good  condition,  repair,  and 
improvement,  find  and  secure  tenants  and  pm-ohasers  therefor,  and  do  what- 
ever was  proper  or  required  of  him  in  relation  to  the  same  for  the  period  of 
one  year,  or  until  the  crops  of  1881  should  be  marketed,  and  then,  as  a  part 
of  the  agreement,  he,  the  said  Taylor,  was  to  account  for  and  pay  over  to 
the  plaintiff,  as  his  full  compensation  therefor,  one-tenth  of  the  proceeds  of 
said  several  farms  as  measured  by  the  share  in  fact  reoeived  by  said  Taylor, 
less  the  expenses  incident  to  his  share ;  and  for  finding  pnrcbasers,  5  per  cent, 
commission  on  the  price  of  any  farm  sold,  on  the  receipt  thereof;  that  such 
was  the  only  agreement  in  which  the  plaintifr  was  to  have  one-tenth  of  the 
crops;  that  the  plaintiff  rendered  his  acoonnt  for  services  in  June,  1882,  and 
the  defendant  as  such  agent  fully  paid  him  therefor;  that  the  plaintiff  con- 
tinued such  employment  under  the  same  agreement,  except,  in  lieu  of  said 
one-tenth  share,  the  plaintiff  was  to  receive  a  reasonable  compensation  until 
June,  1882,  when  Uie  defendant,  by  order  of  Taylor,  discharged  the  plaintiff; 
that,  while  under  said  agreement  for  reasonable  compensation,  the  plaintiff 
performed  his  services  negligently,  carelessly,  and  unfaithfully,  to  said  Tay- 
lor's great  damage  and  injury,  to  such  an  extent  as  to  render  such  service 
whoUy  worthless  and  of  no  value  to  said  Taylor ;  that  the  plaintiff  was  not 
especially  qualified,  experienced,  competent,  diligent,  careful,  and  reliable  aa 
so  warranted;  that  the  leases  for  said  several  farms  were  only  executed  in 
the  name  of  the  d^endant  for  convenience;  tb^  the  defendant  had  no  interest 
or  ownership  in  the  rents  and  profits  thereof;  that  the  same  belonged  to  said 
Taylor  in  trust  as  aforesaid.  In  answering  the  second  and  third  causes  of 
action,  it  was  alleged  that  the  services  mentioned  were  wholly  performed  by 
the  plaintiff  under  the  agreement  afores^d,  and  prior  to  June,  1882,  and 
were  settled  for  and  paid  to  the  plaintiff  in  June,  1882.  The  answer  also 
contained  a  coanter-claim,  wherein  it  was  alleged  that  the  plaintiff  was  in- 
debted to  the  defendant  as  more  particularly  stated  in  an  account  thereto  an- 
nexed, as  a  part  thereof,  in  the  sum  of  with  interest  fron)  July  1, 
1882,  for  which  judgment  was  demanded.  The  plaintiff,  replying,  denied 
each  and  every  allegation  of  the  counter-claim. 

The  defendant  having  refused  to  appear  before  a  ciroult  conrt  commissioner, 
and  give  his  deposition  "otherwlsethauasawltneesonthetrial,"  as  required, 
the  court,  on  July  2,  1885,  made  the  order  set  forth  in  65  Wis.  640,  Q4A,  27 
H.  W.  Hep.  630,  and  28  N.  W.  Bep.  383,  whereby  said  answer  was  stricken 
out,  and  judgment  ordered  in  favor  of  the  plaintiff,  and  against  the  defend- 
ant, in  said  action,  unless  the  defendant  should  give  such  di^oslUon  and  com- 
ply with  the  <^er  terms  of  said  order  within  W  days  from  the  service  of  a 
eopy  thereof.  Such  service  was  made  July  13. 1885,  and  July  34*  1885,  the 
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defenduit  appealed  to  this  oonit  from  that  order;  and  the  same  was  afllnned 
April  6, 1886.  65  Wis.  639;  27  N.  W.  Bep.  630.  and  28  N.  W.  Hep.  838.  The 
nmitUtur  tbereoo  was  filed  Jane  8,  1886.  Jane  11,  1886.  and  witbont 
notira,  judgment  was  entered,  as  upon  d^ult,  in  faror  of  the  i^ntUt  and 
against  the  defendant,  for  •3,938.10. 

Jane  12,  1886,  the  defendant  gave  notioe  of  a  willingness  to  comply  with 
the  conditions  of  the  order  at  July  2, 1885.  and  design^ed  Jane  22, 1886,  as 
Uie  time  for  so  doing,  which  olKer  the  plaintiff  refused.  Upon  application 
of  the  defendant,  the  court,  June  17,  1886,  ordered,  in  effect,  that  the  said 
answer  be  allowed  to  stand  as  the  defendant's  answer  therein,  and  Uie  cause 
stiuid  iox  trial,  upon  condition  that  the  defendant  pay  the  costs  ther^n  men- 
tioned, and  give  such  deposition  bftfore  said  court  commissioner  at  a  time  and 
place  designated  therein, and  that  said  judgment  stand  as  security,  and,  upon 
failure  to  comply  with  such  conditions,  that  it  stand  as  the  final  judgment  in 
ttie  cause.  June  25, 1886,  the  defendant  ^>pealed  to  this  court  trum  said 
judgment,  and  also  from  said  order  of  June  17, 1886,  both  of  which  were  af- 
firmed February  1, 1887.  as  will  more  fully  appear  from  the  report  of  thecase 
in  68  Wis.  61, 30  N.  W.  Rep.  520,  and  31  K.  W.  Bep.  762.  The  remttUtur 
on  tliat  appeal  was  filed  March  3,  1887.  Thereupon,  and  on  March  5,  1887. 
upim  the  affldavits  of  the  defendant  and  his  aUom^,  and  tbe  records  and 
papers  on  die  therein,  the  plaintiff  was  ordered  to  show  cause,  in  effect,  why. 
on  such  terms  and  conditions  as  to  the  court  mi^ht  seem  just,  reasonable,  and 
proper,  tbe  defendant's  default  In  comptying  with  said  order  of  June  17. 1886, 
sbuuld  not  be  set  aside  and  vacated,  and  the  said  answer  tw  allowed  to  stand, 
and  a  trial  had  thereon  upon  payment  of  costs,  giving  such  deposition,  and 
complying  with  all  conditions  which  had  been  or  should  be  Imposed.  The 
said  affidavit  of  the  defendant  contained  in  effect,  among  other  things,  an  af- 
fidavit of  merits,  that  said  appeals  had  been  taken  in  good  faith,  under  the 
advice  of  counsel,  and'upon  the  honest  belief  that  said  ordw  imposed  unlaw- 
ful and  unjust  conditions;  that  said  judgment  was  erroneoos  and  voidable; 
that  it  was  entered  by  the  clerk  in  vacation,  and  withoat  notice;  that  It  was 
for  $542.95  in  access  of  the  relief  demanded  In  the  complaint;  that  the  bond 
reqidred  was  bui'densome;  that  tbe  appeal  was  not  taken  for  delay;  that  the 
only  reason  or  grounds  for  such  default  was  that  the  advice  of  his  attorneys 
was  erroneous,  as  evinced  by  the  decision  tl  this  court;  that  by  the  affirm- 
ance of  the  order  of  June  17,  1886,  the  defendant  was  left  absolutely  withont 
relief,  or  the  right  to  his  day  in  court,  or  the  defense  of  the  action ;  that  he 
relied  upon  the  advice  of  hiscouosel  in  taking  said  appeals;  that  he  was  ready 
and  willing  to  comply  with  the  conditions  of  the  order  of  June  17,  1886,  and 
give  such  deposition,  and  to  do  and  perform  any  other  roaaonable  condition 
which  tbe  oourt  might  impose  for  the  opening  of  such  default,  and  tbe  privi- 
lege of  maintaining  sucb  defense;  that  the  plaintiff  was  very  limited  in  his 
means  and  property,  and  that,  unless  the  defendant  be  so  allowed  to  defend, 
he  would  be  without  remedy  as  to  the  counter-claim,  as  well  as  the  judgment. 
Tbe  affidavit  of  said  attorney  stated,  in  effect,  among  other  things,  that  he 
bad  advised  the  defendant  as  above  stated;  that  be  had  paid  to  the  plaintiff's 
attorney  $84.75  costs  in  this  court  on  said  last  appeal  within  24  liours  after 
the  filing  of  the  remitiitw  thereon,  and,  at  the  request  of  the  defendant, 
and  in  his  behalf,  offered  to  cotuply  with  all  the  conditions  of  said  order  of 
June  17,  1886,  and  give  said  deposition;  nAi  of  which  was  refused  by  tbe 
plaintiff's  attorney,  who  declined  to  afford  the  defendant  any  adequate  and 
reasonable  relief  ^om  such  default.  Upon  the  hearing  of  that  application, 
and  on  March  24.  1887,  it  was  ordered  by  the  court  that  said  motion  be,  and 
the  same  was  thereby,  overruled  and  denied.  From  said  last-nuned  order 
the  defendant  brings  this  appeal. 

Jf .  VUfUt  tot  respondent.  AUso,  Mtggett  and  If.  F,  BaU^,  tor  appel- 
lant. 


Digilized  by  Google 


WHXBBATT  V.  CLUB. 


817 


Cassodat,  J.  This  is  the  sixth  I4)peal  to  this  coart  in  this  canae.  ISo 
Mai  or  bearing  npon  the  merits  has  ever  been  had,  notwithstanding  an  an- 
swer apon  the  merits  to  each  of  the  sereral  causes  of  action  was  servM  nearly 
three  jean  ago.  The  wisdom  of  meeting  all  questions  having  merits,  upon 
tlie  merits,  at  the  first  opportunity,  is  here  both  Illustrated  and  dumonstrated. 
But  we  are  not  prepared  to  say  that  these  several  appeals  were  the  result  of 
mere  perversity.  The  first  appeal  from  the  order  on  the  demurrer  was  before 
tile  answer,  and  not  here  involved.  Ko  such  perversity  can  be  fairly  claimedr 
as  to  the  appeal  from  the  order  of  July  2, 1885,  as  the  question  involved  went 
to  the  jurisdiction  of  the  commissioner,  and  was  decided  by  a  divided  court. 
2fo  bad  faith  can  be  imputed  by  reason  of  the  appeal  from  the  judgment. 
SB  it  nUaed  qnestiona  which  were  fairly  debatable.  The  only  ground  left 
for  imputing  bad  faith  is  the  appeal  from  the  order  of  June  17,  1886,  and 
the  Older  of  tho  judge  at  chambws  made  June  23,  1886;  and  which  last  b|k 
peal  was  dismissed.  68  Wis.  61.  30  N.  W.  Bep.  520.  Those  ordeiB  were 
nude  after  ttie  defendant's  answer  had  been  stricken  out.  and  judgment  en- 
tered, without  notice,  as  upon  default.  A»  indicated  in  the  opinion  last  cited, 
the  entiy  ot  sncb  judgment  in  that  w^  was  manifestly  a  suTprise  to  the 
defendant.  As  there  said,  it  "^parently  grew  out  of  a  misconception  or  inr 
advutence  in  relation  to  the  order  cA  July  2, 1885.  and  the  effect  of  the  ap- 
peal fnHD  Jt."  The  defendant  seemed  to  have  acted  on  the  theory  that  the 
stay  of  proeesdinn,  granted  by  a  justice  of  this  court,  and  then  oontinued  by 
the  conrt.  rehUed  back  to  tba  time  of  tiding  the  appeal,  and  henoe  prevented 
any  default  of  the  defendant.  Ait  as  there  shown,  the  time  for  paying  the 
eoBts,  and  giving  the  requisite  notiee,  expired  July  27. 1886,  and  the.stay  was 
not  granted  until  July  28, 1886,  and  then  only  operated  from  that  d^,  and 
pen£ng  the  i4}peal.  It  is  easy  to  perceive  how  an  attorney  might  be  misled 
under  sodi  drcnmstances.  Amtng  the  Gonditi<HiB  of  the  order  of  June  17, 
1886,  was  the  one  that  the  j  adgment  should  stand  as  secur^  for  the  payment 
of  any  Judgment  the  plsintifE  vai^t  reeoTer.  This  being  so.  an  appeal  from 
the  judgment,  in  good  fiiith,  woiud  seem  to  indicate  the  necessity  of  appeal- 
ing also  from  the  order;  whereas,  not  to  sppeal  from  either  would  have  left 
the  dedCendant  in  a  position  wha«.  if  beaten  upon  the  merits,  he  would  have 
been  obUged  to  pay  a  Judgment  whieh,  it  we  are  to  b^eve  his  affidavit,  he 
eoaoeiTed  to  be  not  only  excessive,  but  unjort.  Moreovw,  as  tiieeontinu- 
anee  of  the  jodgment  was  among  the  oondiUons  gf  the  order,  the  mere  giving 
of  Uie  deposition  and  payment  of  costs,  after  the  ai^ieal  f  nun  tiw  jndjpnent. 
would  not  have  been  a  fiUl  compliance  with  the  order;  besldest  there  had  been 
an  offer  to  give  the  depo^tion. 

Upon  the  facta  stated,  can  we  say  tiaX  the  defendant  has  forfeUed  all  right 
to  any  trial  or  hearing  upon  the  morlts?  The  application  hen  refused  was 
addressed  to  the  sound  discretion  of  the  trial  court.  Section  2882,  Bev.  St. 
In  Bank  T.  JBenJamin,  61  Wis.  514.  21  K.  W.  Bep.  523.  it  was  said  that 
terms  may  "be  imposed  which,  as  near  as  may  be,  will  plaoe  the  plaintiff 
in  as  ftivorable  a  position  as  he  would  have  been  in  had  the  relief  been 
denied.  But  the  order  of  tbe  court  places  the  plaintiff  in  a  better  position, 
for  it  gives  it  al«olute  security  for  any  judgment  it  may  recover  in  the  ac- 
tion." and  hence  it  was  held  to  be  an  abuse  of  discretion.  In  Morffan  v. 
BUhop,  61  Wis.  410,  21  N.W.Rep.  268,  tbe  order  was  reversed  on  the  ground 
that  there  had  been  an  abuse  of  discretion,  because  tbe  defendant  was  al- 
lowed, after  the  cause  had  been  at  issue  for  some  time,  and  the  plaintiff  had 
subposnaed  his  witnesses,  and  was  ready  (or  trial,  to  amend  his  answer  by 
pleading  for  the  first  time  the  statute  of  limitations,  wUhout  impoainff  an^f 
termg  except  the  mere  costs  of  the  m<^ion.  It  is  there  said :  **  What  will  be 
in  the  •furtbenmcet^  justice,'  and  what  'terms'  are  toberegarded  as  <just,* 
most  depend  npon  the  facts  of  each  particnlar  case.  **  Then,  after  citing  sev- 
enl  cases  illustrative  of  the  rule,  it  is  further  said  on  page  411:  "Such  being 
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the  eataUiitied  rales  of  law,  the  obTlouB  doty  of  a  trial  oonrt,  sitting  as  a 
ooart  of  ooDSdence.  in  the  ei^olse  of  a  sound  discretion  upon  such  mppU» 

ttamBtt;"  among  whioh  were  there  ennmerated.  **tlie  state  of  Uie  litigation. 
theanuHint  at  costs  that  liave  been  incurred,  whether  the  allowanoe  (tf  such 
amendment  would  work  acontinnancetandanyotherfiutgoingtotheequitj 
of  Booh  idlowanoe. " 

^re,  the  answer  stoicken  out,  and  sought  to  be  made  avallalde  as  a  defmse, 
did  not  set  up  the  statute  <tf  limitation,  nor  usury,  nor  any  nnoonseionable  de- 
tense,  but  defenses  whieh.  if  true,  were  each  and  all  meritorious,  and  eudh  as 
to  entirely  ddbat  each  of  the  causes  of  action  allied  in  the  oomphdnt,  to  say 
nothing  (rf  the  counter-claim.  ThedefendantmayneverbealiletopioTethede- 
f  enses  alleged,  trat  tot  the  purposes  of  this  ^)plloiiti<m  Uiey  must  «ieh  be  taken 
as  true.  So  taken,  and  the  case  presmted  is  a  Judgment  of  about  fSfOOO  against 
the  defendant  as  upon  a;  default,  when  he  had  a  good  defmse  upon  the  merits 
to  eadt  and  all  the  several  causes  of  action  alleged  in  the  oompWnt.  but 
whidihehadbempreolnded  from  proving  In  the  mannerindieatod,  andwiiich 
he  can  never  make  available.  In  oUier  words,  npon  the  case  thus  stated,  the 
defendant  is  hdd  liable  for  the  payment  of  •3,000,  without  any  meritorious 
cause  of  action  against  him,  as  the  i«loe  of  his  temwity  in  a«MnIing  from  an 
order  of  the  trial  court  under  the  advice  4tf  oounsel,  instead  of  submitting 
thereto,  as  we  have  held  he  should  have  done.  Defaults  ineuned  through  the 
111  adrloe  or  negligence  >  -  counsel  are  to  be  relieved  against  as  well  as  any 
others.  Morgan  v.  BUhopt  supra;  Sanson  v.  JfieAsMon,  19  Wis.  ^8.  Ot 
course,  as  urged,  the  trial  court  has  a  discretion  In  such  matters,  but  "such 
discretion  must  be  a  l^al  diaraetion,  and  where  the  sftpllcation  is  made  in 
time,  and  presents  a  case  of  ■  mistalce,  inadvertenee.  surprise,  or  emusal^ 
neglect,'  acctnnpanied  by  a  vwiAed  answer  idleglng  a  good  defense  on  the 
merits,  it  is  a  manifest  abuse  of  discretion  not  to  open  the  judgmmt  upon 
reasonable  terms."  CUteland  v.  Hopkins,  56  Wis.  890. 18  N.  W.  Bep.  225. 
The  duty  of  the  trial  court,  sitting  as  a  court  of  conscience,  in  such  matters, 
is,  as  above  indicated,  "todo  or  secure  substantial  Justice"  betwemtheparUes, 
under  all  the  clrcunu^nces.  To  do  that,  where  a  defendant  ts  in  default,  hav- 
ing a  good  and  conseionable  defense,  thus  excused  and  presented,  is  to  give  him 
a  trial  or  hearing  upon  the  merits,  upon  such  terms  and  oonditiona  as  to  do 
no  injustice  to  the  opposite  party.  The  trial  court  acted  upon  that  theory  in 
making  theorder  of  June  17, 1886.  That  order  should  have  t)een  compiled  with. 
The  failure  to  comply  with  it  operated  as  a  delay  from  June  to  the  March  fol- 
lowing. A  new  order,  the  same  in  substance,  wit^  new  dates  for  the  time 
of  the  payment,  and  the  examination  therein  mentioned,  and  in  addition  re- 
quiring the  defendant  to  pay  to  the  plaintiff  or  his  attorney  such  sum  as  may 
be  flxfS  by  the  trial  court,  not  excelling  $50,  should  now  be  entered. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  remandad,  with 
direction  to  enter  an  <H:der  in  satistance  and  effect  as  Indicated. 


Bxrra  9.  GuBKB. 

{Supreme  Cburt  of  WitCMum.   IHovemhtx  22,  1887.) 

Vkhus  iir  Civil  Casss— Afflicatioh  tor  Cuaikqk— Sufficiskoy  or  Aftidatit. 

The  defendant  applied  lor  a  change  of  venue  on  account  of  the  alleged  prejodloa 
of  the  jud^e.  An  affidavit  in  support  of  the  application  stated  that  def^dant 
"baa  reaaoD  to  fear  and  doM  fear,  tliat  he  cannot  nava  a  lair  trial,"inBt«ad  of  "has 
reason  to  believe,  and  doMbellen^"  etc.,  SB  roquired  by  Rev.  Bt.  Wis.  I  seas.  OU, 
not  sufficient. 

Appeal  from  circuit  court,  Marathon  county;  C.  M.  Wkbb,  Judge. 
At  a  term  of  tlie  court  at  which  the  cause  liad  l>een  noticed  for  trial  tlie 
defendant  applied  for  a  change  of  venue,  on  account  of  the  alleged  ^ejudice 
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<rf  Uie  judge,  but  the  same  was  denied.  Tbe  case  being  reached  for  trial  was 
•Dbmitted  to  the  jury  upon  the  plaintiff's  evidence  alone.  Fkhu  the  judgment 
entered  upon  Uie  verdict  returned  in  favor  of  the  plaintiff  the  defendant  brings 
this  appeal. 

C,  r.  Bldnd,  for  a^ellant.  SUvtrthom,  Burley  A  Bifaa  and  JD,  Llojfd 
Jonm,  tar  respcnklent. 

CAflsoDAT,  J.  The  only  error  assigned  ia  the  refusal  to  change  the  venue. 
The  right  to  such  peremptory  change  of  the  place  of  trial  can  oa\y  be  ac- 
qoired  by  the  iq>plicant  aUng  an  affidavit  to  the  effect  "that  he  has  good  rett- 
ion  to  believe,  atid  does  beiieve,  that  he  cannot  have  a  fair  trial  of  such  action 
on  account  of  the  prejudice  of  the  judge,  naming  him.  **  Section  2625,  Bev.  St. 
Here  the  affidavit  merely  states  that  the  applicant  "has  reason  to  /ear,  and 
does  year,  that  he  cannot  have  a  and  impartial  trial.  *  *  *  on  ac- 
count of  the  iffejadice  of"  the  judge,  namlnir  him.  We  are  not  aware  of 
any  decision  of  this  court  holding  the  two  expressions  to  be  equivalent.  To 
our  minds  th^  are  substantially  unlike.  To  hold  them  to  be  equivalent  by 
refining  upon  the  words  of  each  would  be  to  establish  a  rule  which  would 
call  for  another  departure  whenever  some  new  form  of  expression  sbould  be 
presented.  The  statntwy  requirement  is  jurisdictional.  In  such  a  case,  the 
snbstftntfon  of  equivalents  to  be  ascertained  by  such  finical -reasoning  would 
be  dangerous. 

The  judgment  <tf  the  oiioalt  court  Is  affirmed* 


HoFTHAK  9.  SmA,  Town  Cle^.  etc. 

iSuproM  Oowi  <^  Witeotuin.   NOTembo-  22, 1887.) 

1.  IfAJTOAinm— To  ooMm  Tomr  Clmsk  to  n&oa  JcDonRT  ov  Tax-Bous— Airnim 
ST  ScpsavisoB. 

flaintiff  obtBlned  a  rale  to  show  oatue  why  a  peremptory  writ  of  wandamtu 
should  not  imae  to  compel  defimdaiit  m  town  <Jerk  to  place  upon  the  tax-roll  for 
collection  a  certaiDjadttmentagRiDat  the  town.  Befeuaantdldoot  answer,  but  the 
chairman  of  the  board  of  snpervisora  made  an  affidavit  in  answer.  Held,  that  this 
was  a  default  on  the  part  of  the  clerk  which  could  not  be  supplied  by  the  affidavit 
of  the  efaabrman,  anci  apamnptory  writ  shoold  have  boMi  allowed  as  of  oouiaa. 
i.  Suo^Issra  «v  FACia— Amaunva  Wsr. 

When  thm  Is  likely  to  be  an  lasae  on  the  hots,  prooeedings  for  a  writ  of  mm^ 
dsMwahonld  b«  insti toted  by  on  alternative  writ. 

Appeal  from  drouit  court,  Wood  county. 

(Gardner  A  ffajpwr,  for  respondent.  Cats,  Jones  ift  Sanhom,  for  i^pei- 
bnt. 

OBTtnr.  J.  This  ta  a  proeeeding  for  a  peremptory  wilt  of  mandamtu 
against  the  appellant*  to  compel  Mm,  as  dark  of  the  town  of  Bemlngton,  In 
the  county  of  Wood,  in  this  state,  to  insert  in  the  tax-roll  for  collection  a  cer- 
tain judgment  against  said  town  rendered  In  the  circuit  court  of  the  United 
Staiea  for  the  western  dlsMot  of  Wisconsin,Dn  the  twenty-eighth  day  of  Sep- 
tember, 1875,  in  favor  of  the  Muscatine  Katlonal  Bank,  of  tSSS-dO,  damages 
and  eoitB,  ami  afterwards  assigned  to  the  jeepondent  The  proceeding  was 
lastitoted  by  a  rule  to  show  cause,  upon  the  affidavits  of  the  respondent's  at- 
torney, and  there  has  been  no  alternative  writ  Tliis  practice  can  be  sanc- 
timed  only  when  thera  is  nu  controvezsy  or  dispute  about  the  facts,  as  in  this 
esse;  but  where  there  is  likely  to  be  an  issue  on  the  facts,  the  proceeding 
should  be  instituted  by  an  alternative  writ,  in  the  first  place.  State  v.  Toion 
DOafiOd,  64  Wis.  218, 24  K.  W.  Bep.  905.  In  this  case  the  proceedings  sub- 
sequent to  the  rule  to  show  cause  appear  to  have  been  very  Irregular.  There 
is  no  answOT  to  the  rule  by  the  appellant,  as  (derk  of  the  town,  in  any  form, 
and  consequently  there  is  no  admission  or  denial  of  the  facts  stated  in  the  affi- 
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davtt  upon  which  the  nile  to  shoMt  cause  was  allowed,  and  there  is  really  a  de> 
fault  on  his  part,  and  a  peremptory  writ  would  follow  aa  a  matter  of  coarse. 

One  W.  H.  Bondin,  aa  ohalrman  of  the  board  of  supervisors  of  said  town, 
made  answer  to  said  rule  to  show  cause  under  oath,  and  miarecitod  the  rule 
as  having  been  made  for  an  order  or  tnandamtu  directing  said  town  to  coU 
leet  the  balance  claimed  to  be  due  on  said  judgment.  He  states  therein  that 
his  i^davit  is  made  on  behalf  of  said  appellant,  but  it  is  in  no  sense  the  an- 
swer of  said  appellant,  and  it  could  not  supply  the  want  of  an  answer  by  the 
appellant.  Certain  facts  are  stated  in  said  affidavit,  bat  whether  the  appellant 
is  bound  by  such  statement,  qttoeref  Such  loose  and  irregular  practice  in  so 
important  a  proceeding,  if  tolerated  in  this  instanoe,  ought  not  to  be  encour- 
aged. The  facts  stated  in  said  alBdavit  are  as  follows:  "It  appears  from  the 
tax-roll  of  said  town  the  collector  of  taxes  for  the  year  1875  Was  directed  to 
collect,  to  pay  judgments  against  Bald  town,  tl,487.69,  and  that  said  amount 
was  Ssi  per  cent,  of  all  the  taxes  ordered  to  bscoUe<^ed  for  that  year,  and  that 
the  whole  amount  collected  tax  that  year  fen-  all  porposes  was  Sl,448.14,  as 
appears  from  the  collector's  roll,  being  52  per  cent,  ot  all  the  said  taxes  or- 
dered to  he  collected  for  that  year,  and  tliat  the  proportion  applied  to  said 
judgment  amounted  to  •758,  and,  as  the  deponent  was  informed  and  believed, 
no  other  judgments  except  the  judgment  in  this  action  aforesaid  were  in- 
cluded in  said  amount  ordered  to  be  collected  to  pay  judgments  against  said 
town,  and  that,  as  appears  by  the  application  herein,  0^67.07  has  been  re- 
ceived by  the  plaintiff  in  said  action  upon  the  judgment  aforesaid."  It  is  de- 
nied in  said  affidavit  that  anything  is  due  on  said  judgment.  In  respect  to 
this  last  denial,  it  was  conceded  on  the  hearing  by  the  appellant's  counsel  that 
there  was  the  amount  yet  doe  on  said  judgment,  as  alleged  in  the  affidavit  of 
the  attorney  for  the  respondent,  to-wit,  8327,  including  interest  to  January 
31,  1887.  This  answer,  if  it  can  be  called  an  answer  of  the  appellant,  it  be- 
ing merely  the  affidavit  of  a  stranger  to  the  record,  evades  the  real  fact  which 
it  evidently  seeks  merely  to  Insinuate  or  suggest — ^tbat  this  judgment  had  al- 
ready been  placed  upon  the  tax-roll  and  collected  In  the  year  1875.  The  affi- 
davit states  that  the  sum  of  •1,487.69  was  placed  on  the  tax-roll  of  that  year 
to  pay  judgpnents  generally,  and  that  the  affiant  is  informed,  and  believes, 
that  no  other  judgment  except  this  one  was  included  in  the  uuount  so  ordered 
to  be  collected.  Whether  this  judgment  was  placed  upon  tiiat  tax-roll  any 
one  can  know  with  certainty  by  consulting  the  tax-roll  or  record  of  that  year, 
for  the  statute  (section  1075,  Rev.  St.)  clearly  contemplates  that  Judgments 
against  towns  should  be  placed  on  the  tax-roll  in  separate  columns,  opposite 
the  valuation  of  the  property  to  be  charged.  The  statem«tts  in  relation  to 
judgments  being  placed  in  the  tax-roll  of  that  year,  and  that  this  judgment 
was  the  only  one,  are  contradictory,  besides  being  made  on  information  and 
belief,  when  the  deponent  ought  to  have  known  the  fiict  to  be  true  or  not. 
But  the  amount  collected,  according  to  this  affidavit,  was  leas  than  the  Judg- 
ment, and  tbat  is  sufficient.  If  this  judgment  had  ever  been  placed  upon  the 
tax-roll  and  collected,  it  might  have  been  easily  and  dearly  proved,  and  it  la 
not  even  alleged  in  the  affidavit.  What  would  be  the  right  of  the  respondent, 
if  the  judgment  had  been  collected  and  the  town  or  its  treasurer  refused  to 
pay  it  over  we  need  not  inquire,  for  there  is  no  proof  or  allegation  that  It  baa 
ever  been  so  collected.  It  is  too  clear  for  argument  that  the  respondent  waa 
entitled  to  the  judgmmt  awarding  the  peremptory  writ  of  mandamus. 

The  judgment  ot  the  dioiilt  court  1b  affirmed. 
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ITiLSON  and  another  o.  Budd  and  others,  Exr*B,  eto. 

(SuproM  Court  of  WUamtm.   IToTeiuber  22,  18S7.) 

Jamm—Qs  Maobiucbt  ik  Bdiloiko— Riqht  or  Buotai^Tuib  or  Filihq  Claim. 

PlaintiSB  BoldoD  Unte  and  delivered  to  the  owners  of  a  steam  saw-niill  certain  ruK- 
cbinery.  The  mill  was  on  leased  groand,  and  the  purchasers  of  the  mill  bad  pre- 
TiOTWly  given  a  chattel  mortgage  on  It  to  swore  the  purchase  money  to  the  owners 
of  the  land.  Thay  afterward  u>ade  aa  aengnmant,  and  the  aesisnee  conveyed  the 
mill  to  Ui«  mortgagees,  cot  reserving  the  macbinery  which  hau  been  pumiaaed, 
and  which  coold  not  be  removed  without  injury  to  the  mill.  Flaintim  brought 
suit  in  replevin  to  recover  the  machinery.  Kev.  St.  1878,  {3314,  provides  that  if  one 
purchases  any  machinery,  not  having  sufficient  Interest  In  the  building  or  premises 
for  a  boilders  lien,  the  peraon  fnnnsbing  the  machinery  shall  have  a  lien  on  it, 
and,  in  e«SQ  of  default,  sbi^l  have  the  right  to  remove  it,  leaving  the  building  in 
good  condition.  Section  3318  provides  that  within  six  months  from  the  date  of 
uw  last  charge  for  furnishing  material,  a  claim  of  lien  shall  be  filed  in  order  to  se- 
cnre  a  lien  or  bring  an  action  to  enforce  it.  Held,  that  the  lien  of  plaintifb  was  a 
Btatntory  one.  and  was  loit  by  not  filing  their  olaim  as  prescribed  in  aedioD  SS18. 

Appeal  from  dicnit  court,  Monroe  connty. 

Carl  C.  Pope  and  Tour^  tft  Ziffhiiur,  for  appellants.  B,  P.  Perry  and  Imtk 
A  Bunn,  for  respondents. 

Tatlob,  J.  This  action  was  brought  by  the  i^pellants  to  recover  the  pos- 
session of  a  steam-engine,  two  boilers,  and  other  articles  of  machinery.  Tlie 
action  was  tried  by  the  court  without  a  jury.  The  court  found  in  favor  of 
the  defendants,  and  judgment  was  entered  in  their  favor,  from  which  the 
plaintiffs  appealed  to  this  conrt. 

The  facts  found  by  the  court  on  the  trial  were  in  sul>stanee  as  follows:  In 
S^ttember,  1882.  Budd  ft  Oreen»  whom  the  respondents  in  this  action  now 
represent,  sold  to  the  firm  of  Withee  ft  Pennewell  a  steam  saw-miJl  with  the 
appurtenances,  and  at  the  same  time  made  a  verbal  agreement,  or  lease,  by  the 
terms  of  which  the  said  Withee  ft  Pennewell  were  to  have  the  use,  occupancy, 
and  possession  of  the  lands  upon  which  said  steam  saw-mill  stood  until  they 
should  eeaae  to  need  the  premises  for  saw-mill  purposes,  which  was  expected 
to  be  about  two  years;  that  said  Wltbee  ft  Pmnewell  took  possession  of  said 
leased  premises  under  said  verbal  lease,  paid  a  part  of  the  purchase  money  for 
the  mill,  and  put  valuable  improvements  on  the  land  and  into  the  mill,  a  part 
of  wbich  were  the  machinery  purchased  of  the  appellants,  to  recover  the  pos- 
session of  which  this  action  is  brought;  that  said  Kudd  ft  Green  were  the 
owners  in  fee  of  the  lands  on  which  said  mill  and  machinery  were  situated, 
and  that  the  title  to  said  premises  is  still  in  the  respondents,  and  that  respond- 
ents have  been  in  possession  of  said  mill  premises  and  mHChinery  ever  since 
July,  1884;  that  on  the  eighth  of  November,  1882,  the  said  Withee  ft  Penne- 
well gave  the  said  Rudd  ft  Green  a  chatty  mortgage  for  more  than  82,000  to 
secure  a  part  of  the  purchase  money  of  the  said  steam-mill.  This  moi-tg^e 
in  terms  covered  the  saw  and  planing  mill  and  the  fixtures  and  machinery 
thereto  belonging;  tliat  said  mortgage  was  duty  filed  as  the  law  requires,  and 
that  9500  had  been  paid  on  such  mortgage;  that  afterwards,  the  said  Withee 
ft  Pennewell  made  an  assignment  of  their  interest  in  the  mill  and  machinery, 
and  in  the  land  upon  which  the  same  was  standing,  to  an  assignee,  and  after- 
wiuds.  and  in  July,  1884,  the  assignee,  with  the  assent  of  the  said  assignors, 
quit  and  surrendeired  possession  of  said  premises  to  Joseph  L.  Green  and  D. 
B.  Budd,  surviving  partners  of  Budd  ft  Green,  and  delivered  the  mill  over  to 
said  Budd  ft  Green,  and  did  not  reserve  any  right  to  remove  any  of  the  build- 
ings or  machinery,  the  said  lessees  and  their  assignees  having  ceased  to  n^ 
8I&  premises  for  saw-mill  purposes;  thatonMarch  26, 1888,  the  plaintiffs  sold 
and  delivered  to  the  firm  of  Withee  ft  Pennewell  certain  machinery  to  be  used 
in  and  abont  the  construction  or  repair  of  the  steam-mill  situate  on  said  leaaed 
premises,  and  then  in  poasessfon  ai  said  Withee  ft  Fennewellt  viz.:  One 
V.35N.W.D0.4 — 21  ^  I 
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16x24  plain  sliding  engine,  two  ITo.  ?  tabular  boilers  with  fall  boiler  fronts, 
and  aiuoke>8taGks  and  fixtures,  two  sets  of  binding  bars  and  waU-bracketa, 
four  square  tubular  mill  Ibmps,  one  exhaust  fan,  a  lot  of  shaftings,  couplings, 
boxes,  iron  pipe,  and  leather  belting;  that  this  machinery  was,  about  tbedate 
last  aforesaid,  used  hy  the  said  Withee  A  Fennewell  in  rebuilding  the  steam 
saw-mill  on  said  premises,  and  became  a  part  of  said  mill  and  the  machinery 
thereof.  The  court  also  found  that  the  appellants  demanded  the  machinery, 
etc.,  of  the  respondents  In  Maioh,  1885,  and  the  respondmts  refused  to  delirer 
the  same;  that  the  machinery  was  of  the  ralue  of  •2,500.  The  court  also 
found  as  a  fact  that  the  machinery  was  put  into  an  addition,  which  was  a 
part  of  the  mill  building,  and  the  same  ooald  not  be  removed  without  injury 
to  the  mill.  The  court  also  found  as  a  oonclusion  of  law  that  the  d^endants 
were  entitled  to  judgment  dismissing  the  action,  with  costs.  Ko  exceptions 
were  taken  to  the  findings  of  fact,  the  only  exception  being  to  the  conclusion 
of  law. 

Upon  the  findings  of  fact  there  can  be  no  pretense  of  right  on  the  part  of 
the  appellants  to  recover  the  property  in  qaevtlon.  The  finding  being  that  on 
the  day  of  ,  1883,  they  sold  and  delivered  the  property  in  dis- 
pute to  the  parties  under  whom  the  defendants  claim  title,  there  can  be  no 
claim  of  ownership  on  the  part  of  the  appellants  as  against  the  vendees  and 
those  claiming  under  them.  To  entitle  the  ^peUaats  to  claim  a  lien  in  any 
shape,  it  was  clearly  necessary  that  there  should  have  been  proofb.  and  a  find- 
ing that  the  machinery  so  sold  and  delivered  was  sold  on  credit,  and  that  the 
purchase  money,  or  some  part  thereof,  remained  unpaid  to  the  plalntilb. 
Although  there  Is  nothing  in  the  findings  of  fact  upon  this  qaestion,  both  pu*- 
tles  have  in  their  printed  bri^s  treated  It  as  though  this  fact  was  in  the  case, 
and  perhaps  supposed  it  was  in  the  findings.  That  the  fact  appeared  on  the 
trial  would  seem  admitted  from  the  course  taken  by  the  learned  counsel  for 
the  respondents  in  the  argument  in  this  court.  We  wlU  therefore  decide  the 
case  upon  the  supposition  that  it  appeared  on  the  trial  that  the  ^}peUant8  sold 
the  machinery  on  credit,  and  had  not  been  paid  therefor  by  the  vendees. 

The  appellants  base  their  right  to  recover  this  machinery  by  an  action  of 
replevin,  or  Its  value  in  trover,  if  delivery  of  it  be  refused  upon  demand  made 
upon  the  party  having  it  in  possession,  under  the  latterclauseof  section  3314. 
Rev.  St.  1878.  This  clause  reads  as  follows:  "In  case  any  person  shall  order 
or  contract  for  the  purchase  of  any  machinery  to  be  placed  in,  or  connected  to 
or  with,  any  building  or  premises,  and  such  person  not  having  an  interest  in 
Bucti  building  or  premises  in  or  connected  with  which  such  machinery  is 
placed,  sufficient  for  a  lien  as  provided  in  this  chapter  to  secure  payment  for 
said  machinery,  the  person  furnishing  such  machinery  shall  have  and  retain 
a  lien  upon  such  machinery,  and  shall  have  the  right  to  remove  from  such 
building  or  premises  such  machinery  in  case  them  shall  be  a  default  In  the 
payment  for  such  machinery  when  due,  leaving  such  building  or  premises  in 
as  good  condition  as  they  were  before  such  machinery  was  placed  in  or  on  the 
same."  It  is  claimed  by  the  learned  counsel  for  the  appellant  tliat,  under 
the  lien  given  by  this  clause,  the  vendor  of  the  machinery  may  at  any  time 
take  possession  of  the  prop^y  so  sold  and  delivered,  on  default  of  payment 
of  the  purchase  price,  without  filing  any  notice  of  his  lien  as  prescribed  in 
section  3318,  Bev.  St.,  and  without  taking  any  proceedings  either  under  said 
chapter  143,  Bev.  St..  or  any  other  statute  law  of  the  state;  and,  if  the  party 
in  possession  refuse  to  deliver  up  the  possession,  he  may  maintain  either  an 
action  of  replevin  for  the  property  or  trover  for  its  value.  We  cannot  be- 
lieve this  to  be  the  reasonable  construction  of  this  statute.  The  section  in 
which  this  clause  appears  is  a  section  devoted  simply  to  declaring  in  what 
cases,  and  under  what  circumstances,  a  contractor  who  performs  any  vork  or 
labor,  or  furnishes  any  materials  in  the  construcUon,  repair.  protecUon  or  re- 
moval at  buHdings  or  macliinery  constructed  so  aa  to  become  a  part  of  tiie 
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freehold  npoo  which  it  is  ■itnatedi  Bhsll  ham  s  Um  upon  tiie  premlBeB  npm 
which  the  building  or  machinesy  is  placed  so  as  to  become  a  put  of  the  free- 
hold, and  declares  the  prfority  of  all  such  Hens.  The  latter  clause,  above 
noted,  secures  to  the  furnisher  of  maehinecy,  attached  so  as  to  become  a  part 
4if  the  freehold,  a  lien  upon  such  maohinery.  when  tbe  pwson  piirchasinff 
nad  attaching  it  to  the  freehold  has  no  interest  in  the  freehold  out  of  whif£ 
the  claim  of  tbe  furnisher  can  make  bis  debt,  and  declares  that  In  such  case, 
to  satisfy  bis  lien,  he  maj  detach  the  machinery  from  the  freehold,  and  re- 
move the  same.  How  he  shall  secure  bis  right  to  enforce  this  kind  of  lien 
is  not  declared' Ik  s^  section,  or  intended  to  be  so  declared.  Tbe  subse- 
quent provisions  of  the  statute  are  directed  to  that  subject,  and  they  clearly 
set  forth  the  manner  In  which  tbe  liens  declared  by  section  3314  shall  be 
enforoQd.  This  court  has  r^eatedly  declared  that  it  must  be  enforced  In 
tbe  manner  prescribed  by  tbe  act,  and  in  no  other  way.  Doreatan  y,  Krieg, 
€6  Wis.  604r^ll,  29  N.  W.  Bep.  576;  Deweg  t.  Fifleld,  2  Wis.  725;  Dean  v. 
Wheeler,  Id.  224;  Du  Bay  r.  Vlifu,  6  Wis.  £88;  Huge  v.  Wathbume,  59  Wis. 
414,  18  N.  W.  Rep.  341 ;  Druse  v.  fforter,  57  Wis.  644r^,  16  K.  W.  Bep. 
14.  Section  3318,  Rev.  St.,  provides  that  "no  lien  hereby  given  shall  exist, 
and  no  action  to  enforce  the  same  shall  be  nuUntained,  unless  within  six 
months  from  the  date  of  tbe  last  charge  for  performing  such  work  and  labor, 
or  of  the  furnishing  of  sudi  materiids,  a  daim  of  lien  shall  be  filed,"  etc. 
This  provision  of  the  statute,  it  seems  to  us,  must  apply  to  the  lien  men- 
tioned in  the  last  clause  of  section  3314.  as  well  as  to  the  Hen  mentioned  in 
the  6rst  clause.  It  Is  very  clear  that  tbe  words  "no  Hen  hereby  given"  refer 
to  tbe  liens  mentioned  in  said  section  8314,  and  therefore  include  ttie  lien 
upon  the  machinery  mentioned  in  said  second  clause,  as  well  as  that  men- 
tioned in  the  first  clause  thereof. 

It  is  argued  by  Hie  learned  counsel  for  the  appellant  that  the  lien  men- 
tioned in  the  second  clause  is  only  an  extension  of  the  common-law  Hen  of 
the  vendor  for  unpaid  purchase  money  to  the  case  where  the  possession  of 
tbe  property  sold  has  been  delivered  to  tbe  vendee;  but  it  Is  very  clear  that 
no  such  lien  existed  at  common  law  after  a  delivery  of  the  property  after 
sale,  when  a  credit  for  the  purchase  money  was  given.  The  lien  claimed  by 
tbe  appellants  is  clearly  a  Uen  given  by  the  statute,  and  consequently  is  l<»t 
after  six  months  from  the  sale,  unless  a  claim  for  such  lien  be  filed  as  re- 
quired. There  is  the  same  propriety  in  requiring  a  notice  of  this  lien  as  there 
Is  in  requiring  it  In  the  other  cases.  The  law  does  not  favor  secret  liens  in 
favor  of  anyone.  The  common  law  required  the  possession  to  be  held  by  the 
lien  claimant  in  order  to  protect  himself,  and  the  statute  has  in  all  cases, 
when  a  lien  is  given  upon  property  not  in  the  actual  possession  of  the  claim- 
ant, required  that  a  notice  of  such  claim  of  lien  shaU  be  given  within  a  pre- 
scribed period,  and  an  action  commenced  to  enforce  the  same  within  some 
other  prescrilwd  period,  or  tbe  lien  shall  be  lost.  The  circuit  judge  was 
clearly  right  in  holding  that  the  appellants  had  lost  all  right  to  the  property  in 
question  by  not  filing  their  claim  for  a  lien,  as  prescribed  in  said  section 
3318.  Whether  a  person  claiming  a  lien  under  said  last  clause  of  section 
3314,  and  having  filed  his  claim  of  lien  as  prescribed  by  said  section  3318,  can 
enforce  his  claim  in  any  other  way  than  as  prescribed  In  the  subsequent 
sections  of  said  chapter  143,  Rev.  St.,  need  not  be  determined  in  this  cwse, 
as,  upon  the  admitted  facts  in  the  case,  he  has  lost  all  claim  to  a  Hen  by 
not  filing  his  claim  as  prescribed  by  said  section  3318. 

The  judgment  of  the  circuit  court  is  affirmed. 
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HiixEB  0.  Town  of  Jacobs. 

(AiprMiu  OMflt  0^  Ifbenujn.  KoTwabo-  22, 1887.) 

1.  llDlflOTPAI.  OOKPOBATIom— TOWK— VKDnVrAKIirQ  OR  ApFXAL. 

A  town  iBA"  mnnlotp*!  oorpormtioa  *'  within  the  mewitng  of  Rew.  St.  Wis. }  8062, 
which  proridoi  that  uo  aQdertaking  need  be  given  upon  an  appeal  taken  liy  a 

municipal  corporation. 

2.  Towm— Liability  on  Obdbb  Drawn  bt  OrricKRS  or  BcHOOL-DiaTBicrs. 

Under  Rev.  St.  Wis.  ^  519,  providing  that  a  town  board  of  school  directorala  a  body 
corporate,  and  shall  possess  the  asnal  powers  of  s  eorporattoii  for  public  parpofles. 
that  it  rosy  sue  and  be  sned,  and  be  capable  of  oontracUiiff  and  befog  contracted 
with.asuit  cannot  be  niaintalned  against  a  town  fornon-paymeDtof  aschool  order 
given  for  teaohinff,  signed  by  the  proper  officers  of  the  district,  and  drawn  on  the 
town  treasurer,  specifying  that  the  amonut  ia  to  be  xttid  out  of  the  school  fUnd. 

Appeal  from  circuit  oourt.-Prioe  couDty; 

J.  B.  Hagarty,  for  respondent.   Lamomm  A  Gleason,  for  appellant. 

Tatlor,  J.  This  is  an  appeal  from  an  order  overruling  a  demurrer  to  the 
complaint  of  the  plaintiff,  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  complaint,  omitting  the  title  of  the  case, 
reads  as  follows:  It  alleges  that  the  defendant  ia  a  corporation,  being  a  duly- 
organized  town  existing  under  and  by  virtue  of  the  lavra  of  the  state,  having 
the  township  system  of  school  government  therein,  and  had  on  the  date  here- 
inafter mentioned.  That  the  defendant  is  indebted  to  the  plaintifE  herein  upon 
the  foUuwiiig-deaoribed  order: 

"ClOO.  School  Order  No.  154. 

GtiDDEN.  TfTs.,  July  26,  1886. 
*'Tothe  Toum  Treasurer  qf  the  Town     Jacobs :  Pay  to  6.  W.  Geraghty ,  or 
bearer,  the  sum  of  one  hundred  dollars,  out  of  moneys  in  the  school  fund  not 
otherwise  appropriated,  being  for  teaching. 

[Signed]  W.  Kleto,  President. 

[Oounteraigued]   "Gbo.  Bell,  Sec'y.** 

— That  said  order  was  duly  presented  for  payment  to  the  town  treasurer  of 
said  town,  defendant,  more  than  30  days  prior  to  the  commencement  of  this 
action,  September  8, 1886,  and  {uiyment  thereof  duly  demanded,  which  was 
refused  for  want  of  funds,  by  said  town  treasurer.  The  complaint  then  al- 
leges a  sale  and  delivery  of  said  order  to  the  plaintiff,  for  value,  b^ore  the 
commencement  of  the  action,  and  that  he  is  the  owner  and  holder  of  the  same ; 
alleges  that  there  is  now  due  on  said  order  the  said  sum  of  9100,  and  interest 
from  the  date  of  the  presentation  of  the  order,  which  sum  the  defendant  prom- 
ised and  agreed  to  pay  on  demand,  but  has  failed  and  neglected  to  do  so,  and 
the  same  has  not  been  paid,  or  any  part  thereof,  and  demands  Judgment  for 
said  9100  and  interest,  with  costs  of  the  action. 

On  the  argument  in  this  court  the  learned  counsel  for  the  respondent  moved 
that  the  ap^al  be  dismissed,  for  the  reason  that  the  appellant  town  had  not 
given  any  undertaking  on  appeal  as  required  by  the  statute.  To  this  motion 
the  appellant  answers  that  under  the  provisions  of  section  3062,  Rev.  St.,  the 
town  may  appeal  without  giving  any  undertaking,  unless  ordered  to  give  one 
by  this  court.  This  section  res^s  as  follows:  "When  the  state,  or  any  state 
ofllcer,  or  state  board  in  a  purely  official  capacity,  or  any  municipal  corpora- 
tion within  the  Bt»te.  shall  take  an  appeal,  service  of  the  notice  of  appeal  shall 
perfect  the  appeal,  and  stay  the  execution  or  performance  of  the  Judgment  or 
order  appealed  from,  and  no  undertaking  need  be  given.  But  the  supreme 
court  niuy .  on  motion,  require  security  to  be  given  in  such  form  and  manner  as  it 
shall  in  its  discretion  prescribe,  as  a  condition  of  the  further  prosecution  of 
ttie  appeal."   It  is  insisted  by  the  counsel  for  the  respondent  that  a  town  is 

Digilized  by  Google 


Wis.] 


HXLLEB  V,  TOWN  OF  JAOOBB. 


825 


not  a  "inunldpal  corporation"  within  the  meaning  of  this  section,  and  cites 
Norton  v.  Peck,  3  Wis.  714,  and  Eatun  v.  Manitowoc  Co.,  44  Wis.  489,  to 
sustain  his  contention.  The  first  ctise  coiiBtrued  the  meaning  of  the  words 
as  used  in  our  constitution,  and  the  second  ca^jo' their  meaning  in  section  1  of 
chapter  112,  Laws  1867.  This  section  limits  the  time  within  which  a  deed 
can  be  issued  upon  a  tax  certificate  to  six  fears  from  the  date  of  the  sale,  with 
an  exception  that  this  limitation  shall  not  apply  to  cases  when  the  tax  certifi- 
cate is  owned  by  counties  or  municipal  corporations;  and  in  that  case  it  was 
held  that  the  exception  did  not  apply  to  towns;  the  reason  given  being  that 
counties  and  cities  were  authorized  to  purchase  at  tax  sales,  and  towns  were 
not  so  authorized,  and  it  should  be  presumed,  therefore,  that  the  exception 
was  to  be  intended  in  favor  of  such  municipalities  ooly  as  were  authorized  to 
purchase  and  hold  certificates  issued  on  tax  sales.  While  we  are  entirelj 
satisfied  with  the  conclusions  reached  in  these  cases,  we  think  they  are  not 
conclusive  as  to  the  construction  to  be  given  to  the  words  In  the  law  now 
under  consideration. 

It  seems  to  us  that  when  thefobject  of  the  section  above  quoted  is  considered, 
the  town  comes  within  the  relief  intended  to  be  given  as  fully  as  the  county, 
city,  or  village,  and  it  should  have  the  benefit  of  the  relief.  AH  the  taxable 
property  of  the  town  is  made  liable  for  the  payment  of  any  judgment  recovered 
against  it,  the  same  as  the  city  and  village,  and  it  ought  to  be  entitled  to  like 
privileges  in  its  litigations.  In  common  parlance,  and  even  in  legislative  and 
Judicial  language,  the  word  "municipality"  is  applied  to  towns  as  well  as  to  cit- 
ies and  incorporated  villages.  See  1  Dill.  Mun.  Corp.  (8d  £d.)  §§  19-21.  and 
cases  cited.  We  think  towns  are  within  the  meaning  of  the  law  above  cited, 
and  they  may  appeal  witliout  giving  an  undertaking  in  the  first  instance.  If 
there  be  any  good  reason  for  requiring  an  undertaJdng  in  order  to  stay  pro- 
ceedings in  the  action  in  which  t)ie  appeal  is  taken,  relief  can  be  obtained  in 
this  court   The  appeal  was  properly  t^en. 

Does  the  complaint  set  up  a  cause  of  action  against  the  town?  We  are 
very  clear  that  it  does  not.  If  it  were  to  be  admitted  that  a  town,  within 
which  the  township  school  system,  prevails,  is  liable  in  an  action  for  ttie  re- 
fusal of  the  town  treasurer  to  pay  a  school-district  order  drawn  upon  such 
treasurer,  the  complaint  in  this  case  does  not  show  that  any  such  order  was 
ever  drawn  by  the  proper  officers  of  the  school-district  board.  There  is  no 
allegation  in  the  complaint  that  the  persons  who  signed  said  order  were  the 
proper  officers  of  said  school-district  board.  We  think  this  allegation  nec- 
essary. The  court  cannot  take  judicial  notice  that  George  Bell  was  secretary, 
or  that  C.  W.  Klein  was  president,  of  said  school-district  boai-d.  We  do  nut, 
however,  put  our  decision  upon  this  point  alone.  Admitting  that  the  school 
order  was  issued  and  signed  by  the  proper  officers  of  thedistrict,  for  a  lawful 
claim  against  said  school-district,  and  was  lawfully  presented  for  payment  to 
the  treasurer  of  said  town,  and  payment  refused  by  such  treasurer  for  any 
reason,  either  the  want  of  funds  or  other  reason,  still  no  action  can  be  main- 
tained by  the  holder  of  the  order  against  the  town.  The  debts  of  the  district 
are  not  the  debts  of  the  town.  The  statute  declares  that  the  clerks  of  the 
■everal  subdistricts  in  any  organized  town  in  this  state,  which  shall  have 
adopted  the  town  system  in  the  manner  prescribed  in  section  552,  Bev.  St. 
1878.  together  with  the  clerks  of  the  joint  subdistricts,  the  school-houses  of 
which  are  situated  in  such  town,  shall  constitute  the  town  board  of  school  di- 
rectors. See  section  518,  Rev.  St.  Section  519  declares  that  said  board  shall 
be  a  body  corporate,  and  shall  possess  the  usual  powers  of  corporation  for 
public  purposes,  by  the  style  of  the  ."board  of  school  directors  of  the  town  of 

 ,  and  in  that  name  shall  sue  and  be  sued,  and  be  capable  of  contracting 

and  being  contracted  with,  holding  real  and  personal  estate,  and  selling  the 
same  as  authorized  by  the  provisions  of  this  act;  the  clerks. aforesaid  shall 
constitute  the  board  of  directors  of  the  town,  .and  hold  their  office  until  tlie 
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next  annua]  maeting  of  the  aobdistricta  of  tbe  town."  The  aubaeqnent  sec- 
tions of  the  statute  provide  for  regular  and  special  meetings  of  the  boud,  de- 
clare wh^  number  shail  constitute  a  quorum,  provide  for  the  election  of  a 
president,  vice-president,  and  secretary  of  the  iMard,  empower  the  board  to 
purchase  or  hire  school-build^gs  or  school'honses,  to  fence  and  improve  the 
same,  etc.,  and  when  no  longer  needed  to  sell  aiul  convey  the  same,  such  con- 
veyance to  be  executed  by  the  president  and  aeoretary  of  the  board;  make  it 
the  duty  of  the  boa^  to  determine  the  amonnt  of  money  which  will  be  necee- 
sary  for  the  support  ol  schools,  and  for  building  and  repairing  school-houseft 
In  the  town  for  the  ensuing  year;  require  the  board  to  establish  and  mainbdn 
schools  in  the  several  subdutrlcts  under  their  cbaige,  as  thej  may  deem  ex- 
pedient, and  that  all  such  schools  shall  be  kepteach  year  for  not  less  than  five 
months,  and  that  the  board  sliall  have  in  all  respects  thesupervision  and  man- 
agement of  all  the  schools,  etc.  Section  528  constitutes  the  president  and  sec- 
retary of  the  town  board  of  directors  an  executive  committee  to  carry  out  and 
enforce  all  the  orders  of  the  board,  the  acts  of  the  eommittee  to  be.  however, 
subject  to  review  by  the  board  at  any  regular  meeting.  Section  529  gives  the 
executive  committee  the  power  to  employ  necessary  teachers,  and  fix  the  com- 
pensation of  such  teachers.  Section  633  empowers  the  cleik  to  draw  orders 
on  the  town  treasurer  for  money  in  the  hands  of  such  treasurer,  which  have 
been  apportioned  to  the  town,  and  for  money  collected  and  received  by  him 
from  other  sources  for  school  ptirposee,  for  the  payment  of  teachers*  wages, 
the  purchase  of  school-sites,  ttie  building,  buying,  leasing,  repairing,  and  fur- 
nishing school-houses,  and  for  all  other  lawful  purposes,  and  each  order  shall 
designate  the  object  for  which,  and  the  fund  upon  which.  It  is  drawn,  and 
shaU  t>e  countersigned  by  the  president.  The  statute  further  provides  that  the 
town  board  of  directors  shall  make  an  estimate  of  the  amount  necessary  for 
the  support  of  the  schools  during  the  ensuing  year,  specifying  the  sum  needed 
for  the  following  purposes:  (1)  Teacher's  wages;  (2)  for  school-liouse  sites, 
and  for  building,  leasing,  or  purchasing  such  school-bouses;  (3)  for  fuel;  (4) 
amount  for  incidental  expenses;  (5)  an  amount  not  exoeecung  0100  for  li- 
brary; and  it  is  made  the  duty  of  the  secretuyof  the  board,  at  least  Ave  days 
before  the  annual  town  meeting,  to  present  this  estimate,  with  other  matters, 
to  the  town  board  of  supervisors.  The  only  duty  the  town  board  have  in  the 
matter  Is  to  present  such  estimates  to  the  electors  of  the  town  at  the  annual 
town  meeting,  and  the  electors  are  required  to  vote  on  each  Item ;  and  if  fur 
any  reason  the  electors  shall  not  vote  money  for  the  support  of  schools,  at  the 
annual  town  meeting,  or  a  sufficient  amount  shall  not  be  voted,  then  the  super- 
visors shall  ^ain  present  the  estimates  to  the  electors  at  the  general  election 
In  the  fall;  and  if  the  town  shall  flnally  fail  to  vote  an  amount  of  money 
sufficient  to  maintain  a  school  in  each  subdlstrict  for  the  term  of  five  months 
during  the  year  ensuing,  the  secretary  of  the  school  board  shall  certify  to- 
the  town  clerk  the  amonnt  estimated  by  the  board  of  directors  necessary  for 
the  teachers'  wages,  fuel,  repair  of  school-houses,  and  incidental  expenses, 
and  the  town  clerk  shall  assess  the  aggregate  sum  so  certified  on  all  the  tax- 
able property  on  the  assessment  roll  for  that  year,  and  the  town  treasurer 
shall  collect  the  same  as  other  taxes.  See  sections  535  and  539,  Rev.  St.  Sec* 
tion  540  directs  that  "the  town  treasui-er  of  each  town  shall  apply  for  and  re- 
ceive from  the  treasurer  of  his  county  all  money  apportioned  for  common 
schools  in  his  town,  and  pay  out  the  same,  together  with  all  money  collected 
or  received  by  him  for  school  purposes,  upon  the  order  of  the  president  and 
secretary  of  the  town  board  of  directors." 

It  wiU  be  seen  from  an  examination  of  these  provisions,  and  others  in  the 
statute,  providing  for  the  maintenance  and  government  of  schools  in  towns 
in  which  the  township  system  of  scliools  has  been  established,  that  the  town 
government  has  no  control  whatever  of  the  subject  of  such  schools  or  of  their 
maintenance  and  support.  Even  the  electon  of  the  town  have  no  contnd,  ex* 
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e^t  to  refnse  to  vote  the  estimatfls  as  (noaeiited  by  the  schocd-distrlct  board; 
and  when  they  refose  to  vote  the  necessary  amount  to  sapport  schools  for  at 
least  flve  months  in  the  year,  the  board  of  school  directors,  through  tbdr  seo- 
Tetftiy,  may  enforce  the  collection  of  the  necessary  sum  by  a  tax  to  be  placed 
npon  the  tax-roll  by  the  clerk  of  the  town.  The  treasurer  of  the  town  holds 
all  school  money  for  the  beneQt  of  the  school-district  board,  not  for  the  town, 
and  it  can  only  be  paid  out  on  the  order  of  the  board,  through  their  secretary 
and  president.  The  town  having  no  authority  as  a  town  to  provide  any  mon- 
eys for  the  support  of  the  schools,  under  the  care  of  the  town  boud  of  direc- 
tors, it  cannot  be  liable  upon  the  orders  Issaed  by  said  board  when  there  are 
no  funds  In  the  hands  of  the  treasurer  sufficient  to  pay  such  orders. 

If  any  action  can  be  maintained  upon  an  order  of  the  town  board  of  direct- 
ors, which  has  been  issued  for  the  payment  of  teachers'  wages*  or  for  any 
other  legitimate  expenditures  of  the  board,  when  no  money  has  been  provided 
by  the  board  fur  its  payment,  and  there  are  no  moneys  in  Qie  hands  of  the 
town  treasurer  derived  from  other  sources  applicable  to  such  payment,  and  it  Is 
yaj  clear  there  is  no  fault  on  the  part  of  the  town  that  it  is  not  paid,  such 
action  cannot  be  maintained  against  the  town.  The  order  of  the  board  may 
be  evidence  of  an  indebtedness  incurred  by  the  board  of  school  directors 
of  the  town,  to  the  party  in  whose  favor  the  order  is  drawn,  but  it  certainly 
f  arnisbes  no  evidence  that  the  town  is  in  any  way  indebted  to  sucli  person. 
If  an  action  can  be  maintained  against  the  town,  upon  an  order  of  the  school 
board,  there  would  seem  to  be  just  as  good  reason  to  hold  that  the  town  would 
be  liable  upon  any  other  contract  made  by  the  board,  with  a  teacher  or  with 
any  other  person,  in  relation  to  any  matter  concerning  which  the  statute  au- 
thorizes tbe  board  to  contract.  We  think  even  the  learned  counsel  forthere- 
spondent  would  not  contend  that  an  action  could  be  maintained  against  the 
town  to  enforce  the  pwformance  of,  or  to  recover  damages  for  the  non-per- 
formance of,  a  contract  entered  into  betwem  the  town  boud  <tf  directors  and  a 
tliird  person. 

It  is  clear  that,  the  statute  having  declared  the  town  board  of  directors  a 
body  corporate,  with  the  usual  powers  of  a  corporation  for  public  purposes, 
and  declared  that  such  corporation  may  sue  and  be  sued  in  the  corporate  name, 
and  tliat  it  may  contract  and  be  contracted  with,  all  actions  to  enforce  the 
contracts  of  such  corporation  must  be  brought  against  such  corporation ;  and 
in  tlie  absence  of  some  statute  which  in  express  terms  gives  the  right  to  main- 
t^n  an  action  for  such  enforcement  against  the  town,  within  which  such  cor- 
poration has  its  existence,  no  such  a^lon  can  be  maintained.  The  fact  that 
the  taxable  property  of  the  town  may  be  tbe  ultimate  fund  from  which  the 
money  to  pay  the  demand  must  be  raised,  is  not  a  sufficient  reason  for  saying 
that  it  is  immaterial  whether  the  action  be  brought  against  the  board  or  the 
town.  The  town  officers  know  nothing  of  the  transaction  out  of  which  the 
cause  of  action  arises,  and  are  wholly  unprepared  to  defend  it.  The  officers 
of  the  corporation  which  incurred  the  supposed  debt  are'suppcned  to  know  all 
about  it,  and  are  the  party  who  should  be  called  upon  to  defend  the  action. 
They  know  whether  there  is  any  d^ense  to  the  order  or  not,  and  are  the  only 
parties  who  can  properly  make  an  answer  to  the  plaintiff's  claim.  It  is  not, 
therefore,  a  matter  of  indifference  as  to  whether  the  town  or  Uie  board  be 
made  the  defendant  in  the  action. 

The  order  of  the  circuit  court  is  reversed,  and  tbe  cause  is  remanded  for 
ftuther  proceedings  according  to  law. 
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Paiqe  t>.  Peters  and  others,  impleaded,  etc. 
(AffwvsM  Qmrt  tf  Witcontin.   Norember  22,  1887.) 

UUBAino's  LlUT  — MlOEUIBBT  FuKBISHBD  —  OoTXBRlUlFT  Lum  BBFOBB  bBUAVOB  VF 

Patut. 

PlaintifTBled  a  claim  for  a  lien  upon  land  for  machinery  placed  apon  it  before  m, 
patent  had  issued  to  the  defendant.  ITeld  that,  under  Rer.  St.  U.  S.  g  2296,  wblck 
protects  land  from  liability  for  the  satisfaction  of  a  debt  contracted  prior  to  the  is- 
suing of  the  patsnt,  plaintiff  conld  aoqolr*  no  Iniwest  in  th«  land,  .but  that  his  Ilea 
upon  the  machinery  might  be  euforoad. 

Appeal  from  ctrcuit  oontt,  lAnglade  coant?;  Geo.  H.  Htebs,  Judge. 

This  action  vas  commenced  August  18, 1884,  to  enforce  a  Iten  for  certain 
mill  machinery  and  materials  purchased  of  the  plaintiff  by  the  defendant 
Theodore  H.  Peters,  and  used  by  him  In  the  erection,  construction,  and  repair- 
ing of  a  steam  saw-mill  upon  the  lands  deecribed.  The  complaint  oont^ned 
the  usual  averments,  and  was  against  Peters  and  wife,  and  others  haring,  vr 
olaiming  to  have,  liens  upon  the  property.  Peters  and  wife  answered,  among 
other  things,  to  ttie  effect  that  the  land  was  entered  as  a  homestead  under  the 
laws  of  the  ITnlted  States;  that  said  Theodore  had  no  title,  legal  orequitable, 
to  the  land,  but  that  the  same  was  vested  In  the  United  States,  and  that  n« 
patent  had  yet  been  issued  therefor.  The  answer  at  tiie  appellant  company 
was  a  mere  general  denial. 

There  is  no  bill  of  exceptions.  The  parties  to  the  Issues  stipulated  to  an 
agreed  state  of  facts,  which  were  found  by  the  court,  to  the  effect  (1)  that  on 
ahd  prior  to  Februa^  11, 1884,  the  plaintiff  was  a  manufacturer  and  dealer 
in  mill  machinery  at  Oshkosh;  (2)  that  on  that  day  he  sold  and  delivored  t* 
said  Theodore  mill  machinery,  belting,  shafting,  pulleys,  etc,  to  be  used,  and 
which  were  used,  by  him  in  the  erection  and  completion  of  a  steam  saw-mUl, 
situated  on  the  40  acres  of  land  described,  not  within  any  Incorporated  city  or 
village;  (3)  that  said  machinery,  etc..  so  furnished  was  of  the  value  of  $881.15; 
(4)  uat  no  part  thereof  bad  been  paid,  except  $86.25  paid  before  the  com- 
mencement of  this  actitm,  leaving  the  balance  due  thereon  and  unpaid  of 
$594.87;  (5)  that  for  a  portion  thereof  the  said  Theodore,  January  22,  1884, 

Sve  his  promissory  note  to  the  plaintiff  for  $541.81,  payable  In  four  months 
>m  that  date,  with  interest  at  8  per  cent,  per  annum;  that  said  note  has  not 
been  paid,  and  is  yet  in  the  possession  of  tiie  plaintiff;  (6)  that  the  last  day 
upon  which  said  mill  machinery,  etc.,  was  sold  and  delivered  was  February 
11.  1884;  (7)  that  July  11, 1884.  the  plaintiff  filed  bis  claim  for  a  lien  for  the 
amount  due  and  owing  him  from  said  Theodore,  in  therequislte  clerk's  office; 
(8)  that  October  7, 1878,  said  Theodore  made  homestead  entry  No.  2848,  of 
the  40  acres  of  land  in  question,  and  other  lands,  at  the  United  States  land- 
offlce  at  Wausau ;  that,  by  the  authority  of  the  commissioner  of  the  general 
land-offlce.  by  letter  dated  September  8,  1883.  and  upon  the  applications  of 
said  Peters,  said  homestead  filing  was  amended  in  the  description;  that  April 
7,  1884.  said  Theodore  made  and  filed  his  final  proof  of  said  entry  and  occu- 
pation of  said  land,  pursuant  to  the  law  of  the  United  States,  at  Wausau,  said 
final  proof  being  numbered  1789,  and  covered  the  land  in  question  and  other 
land;  (9)  that  said  Sophia  is  the  wife  of  said  Theodore;  (10)  that  said  com- 
pany, and  other  defendants  not  named,  claimed  some  lien  upon  the  premises 
in  question,  and  that  their  claims  were  subsequent  and  subject  to  the  lien  and 
claim  of  the  plaintiff;  (11)  that  August  16. 1884,  the  plaintiff  filed,  in  the  req- 
uisite office,  a  notice  of  the  pendency  of  this  action. 

As  conclusions  of  law,  the  court  found,  in  effect,  (1)  that  said  Theodore  is 
Indebted  to  the  plaintiff  In  the  sura  of  $594.87;  that  said  sum,  together  with 
the  costs  of  this  action,  is  a  lien  upon  said  saw-mill  building,  and  upon  all  the 
right,  title,  and  interest  which  the  said  Theodore  and  wife  had  in  and  to  said 
40  acres  of  land  upon  which  the  same  la  situate,  and  upon  all  the  right*  tittei 
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ud  Inteiest  which  tbej,  or  either  ot  them,  have  since  acquired  in  and  to  said 
premises;  (2)  that  the  plaintiff  is  entitled  toa  judgmentaccordinglj;  Lhatsaid 
premises  be  sold  pursuant  to  law,  and,  upon  said  sale  being  made,  that  the 
defeodantSr  and  ail  persona  claiming  under  them,  or  either  of  them,  since 
Februazy  11,  1884,  he>  barred  and  foreclosed  of  all  right,  title,  and  interest, 
which  they,  or  either  oil  them,  had  in  and  to  the  said  premises  upon  which  the 
same  is  situated  since  Uie  day  and  year  laat  aforesaid)  or  which  tlut7,  either 
of  tiiem,  have  since  acquired  thereon. 

From  the  Judgment  entered  upon,  in  pursuance  of.  apd  according  to,  said 
findings  of  fact  and  conclusions  of  law,  March  14, 1885,  the  three  defendants 
above  named  bring  this  appeal. 

Trever  and  Silverthom,  HurUy^  Ryan  <(  Jona,  for  appellants. 
Bardeen,  Mylrta  A  MartAetU,  for  respondent. 

Gassodat.  J.  1.  Peters  entered  the  land  as  a  homestead  claimant  nndertbe 
laws  of  the  United  States,  October  7.  1878.  Sections  2289.  2290.  Bev.  St. 
U.  S.  April  7, 1884.  be  made  and  filed  in  the  land-oflBce  his  final  and  requisite 
proofs,  and  thereby  became  entitled  to  a  patent.  Id.  It  is  conceded  that  no 
patent  was  issued  thereon  until  after  the  trial  of  this  action.  The  plaintiff's 
debt  against  Peters  was  contracted,  and  the  machinery  purchased  thereby 
used  in  and  upon  the  saw-mill,  upon  the  land  in  question,  some  two  months 
prior  to  the  making  and  filing  of  such  final  proofs.  He  claims  a  lien  there* 
for,  and,  in  fact,  filed  such  claim,  as  required  by  the  statutes  of  the  state^ 
July  11,  1884.  SecUons  3314,  3318.  3320.  Rev.  St.  The  action  was  com- 
menced and  notice  of  lU  pendens  filed  within  the  time  and  manner  required 
by  the  statutes  to  preserve  the  lien,  if  nit  otherwise  baired.  Sections  3318, 
3321,  3322,  Rev.  St.  It  is  claimed  by  the  plaintiff,  that  notwithstanding  no 
patent  had  ever  been  issued  to  Peters,  yet  that  be  had  an  equitable  interest 
in  the  land,  to  which  such  alleged  lien  attached,  and  against  which  it  can  be 
enforced.  The  statutes  of  the  United  States,  under  which  such  homestead 
entry  was  made,  declare  that  "no  lands  acquired  under  the  provisions  of 
this  chapter  shall  in  any  event  become  liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  patent  ttierefor."  Section  2296,  Rev. 
St.  U.  S.  Did  this  section  bar  the  claim  of  the  plaintiff  for  a  lien  upon  the 
land?  Upon  such  a  question,  the  decisions  of  the  supreme  court  of  ttie 
United  States  are,  of  course,  binding  upon  the  state  courts.  In  speaking  of 
a  somewhat  similar  statute  it  was  said  in  Wilcox  v.  McConnell,  13  Pet  516, 
617,  that  "congress  has  declared,  as  we  have  said,  by  its  legislation,  that 
in  such  a  case  as  this  a  patent  is  necessary  to  complete  the  title.  But  in  this 
case  no  patent  has  issued ;  and  therefore,  by  the  laws  of  the  United  States, 
the  legal  title  has  not  passed,  but  remains  in  tlie  United  States.  *  *  « 
We  hold  the  true  principle  to  be  this:  that,  whenever  the  question  in  any 
court,  state  or  federal,  is  whether  a  title  to  land  which  had  once  been  the 
property  of  the  United  States  has  passed,  that  question  must  be  resolved  by 
the  laws  of  the  United  States;  but  that,  whenever,  according  to  those  laws, 
the  title  shall  have  passed,  then  that  property,  like  all  other  property  in  the 
state,  is  subject  to  the  state  legLslatlonj  so  far  as  that  If^lation  Is  consistent 
with  the  admission  that  the  title  passed  and  vested  according  to  the  laws  of 
the  United  States.'*  See  Irvine  v.  MarsTtall,  20  How.  564;  Gibson  v.  Chau- 
tean,  13  Wall.  92.  To  the  same  effect  is  Set/mour  v.  Sanders,  3  Dill.  440r 
441.  In  Fink  v.  O'JfeU,  106  U.  S.  283, 1  Sup.  Ct.  Rep.  825,  Mr.  Justice 
Matthews,  arguendo,  speaking  for  the  court,  said  the  above  section  "pro- 
viding for  the  acquisition  of  homesteads  for  actual  settlers  upon  the  public 
lauds,  has  made  their  exeo^ttion  from  sale  on  execution  a  pejuuinsnt  part  of 
the  national  policy,  by  declaring  that  lands  so  acquired  shall  not  'In  any  event 
beoome  liable  to  the  «attsfacfeio|i  of  any  debt  (»>ntracted  prior  to  the  issuing 
€i  the  patent  tlierefw.*  *  This  Is  In  harmony  witti  the  decision  of  this  court 
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in  eOe  T.  ffanoek,  ^  £28.  See  Sta$dt  t.  Lowth,  21  Minn.  Id7;  Jft^ 
Zsr  T.  LitOe,  47  Cel.  848.  As  to  those  denei  of  cases  holding  Uwt  the  in- 
terest of  anch  oocu{mnt  of  snch  lend  is  taxable,  {Railteap  Co.  v.  Price  Co; 
64  Wis.  894,  26  N.  W.  Bep.  93;)  or  may  be  mortgaged  or  conveyed.  (FUler 
T.  Hunt,  48  Iowa,  163;  Nyeum  t.  McAllUter,  ^  Iowa,  374;  KirkaldU  v. 
Xarabw,  31  Gal.  455) — It  is  nnneoessaiy  here  to  speak,  since  tb^  do  not 
oome  within  the  prohibition  of  the  federal  statutes  cited.  We  moat  bold 
thai  the  j^ntiff  acqidred  no  lien  upon  any  estate  In  Uie  land,  dther  legal  or 
equitable. 

2.  Whether  he  lost  his  lien  upon  the  machinery  sold  to  Peters,  and  Ify  him 
put  in  the  mill,  Is  a  different  question.  Our  statutes  provide^  in  effect,  that 
in  case  the  person  so  ordering  or  contracting  "for  the  purchase  of  any  ma- 
chinery to  be  placed  in,  or  connected  to,  or  with,  any  building  or  premises,** 
has  no  Interest  In  such  building  or  premises,  "sufficient  for  alien  as  pro- 
Tided**  therein,  **to  secure  payment  for  said  machinery,  the  person  furnish- 
ing such  machinery  shall  have  and  retain  a  lien  on  such  machinery,  and 
shall  have  the  right  to  remove  from  such  building  or  premises  such  ma- 
chinery, in  case  there  shall  be  default  in  the  payment  for  such  machinery 
when  due,  leaving  such  building  or  premises  in  as  good  condition  as  they 
were  before  such  machinery  was  placed  in  or  on  the  same. "  Section  3314. 
Bev.  St.  Under  this  statute,  Peters  contmcted  for  and  received  the  ma- 
chinery in  question,  subject  to  such  lien.  The  plaintiff  has  neither  said 
nor  done  anything  indicating  an  intention  or  willingness  to  relinquish  such 
lien.  On  the  contrary,  he  took  all  the  statutory  steps  to  preserve  and  con- 
tinue the  same.  Has  he  lost  it  by  the  mere  act  of  the  defendant  in  plac- 
ing it  upon  land  which  he  occupied,  but  to  which  the  title  was  in  the  United 
States?  Peters  necessarily  knew  the  condition  and  nature  of  his  title. 
Whether  the  plaintiff  did,  does  not  appear.  The  federal  statute  quoted  was 
merely  to  preserve  the  land  from  the  liability  therein  mentioned.  It  was  no 
purpose  of  that  statute  to  render  state  laws  giving  a  lien  upon  personal  prop- 
erty nugatory,  merely  because  such  property  happened  to  be  placed  upon  such 
land.  Our  statutes  give  such  lien  upon  such  machinery  purchased  under 
ttie  circumstances  indicated,  as  personal  estate,  to  be  enforced  as  prescribed. 
Wilson  v.  Budd,  ante,  321,  decided  herewith.  We  have  not  overlooked  Uie 
Kansas  case  cited,  Lumber  Co.  v.  Jones,  32  Kan.  195,  4  Fac.  Bep.  74.  That 
case  may  be  distinguished,  since  there  is  nothing  here  indicating  any  per^ 
manent  attachment  of  the  macliinery  to  the  soil;  nor  that  a  removal  of  the 
same  will  materially  Impair  the  realty.  We  must,  under  our  statutee,  and 
npon  the  facts  stated,  hold  that  the  plaintiff  has  a  lien  upon  the  mac^nery 
in  question,  as  upon  personal  property,  to  be  enforced  in  this  action. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded, 
with  direction  to  enter  judgment  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant, as  indicated  in  this  opinion. 


TouSTxixB  V,  Kbhami  Boox  Co. 
(gnpnm*  Omrt     WUeoiutH.  November  SI;  1M70 

1.  ArPKAL— X!xoKpnon»— Kkvikv  or  Bvimokib. 

Ad  •f>|>e«l  wu  taken  viUiont  an  exception  of  record,  ana  on  Uis  sole  ground 
that  the  verdict  was  contrary  to  the  evidence.  It  appeared  that  the  ertdeaoe  wee 
oonfllcting  u  to  all  the  material  facta  npon  which  the  verdict  wu  founded.  HM, 
the  verdict  would  not  be  dietorbed. 

3.  Sams  —  BxcsFnov  hot  Tush  to  Okdwe  DnrriHa  Nrw  Tbial  —  Bxvinr  or  Xvx- 

mOTCB. 

Under  ReT.  Rt.  Wis.  |  3070,  proTidinc  that  the  lapreme  oonrt  mvj  zmiew  any 
Intenuediata  order  or  detamuDatioa  of  the  trial  eoort  Involving  the  merit%  ana 
nccsnaaiilr  ajboUng  the  Judgment,  appearing  upon  tbs  record,  vbethv  theasnw 
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wm  exoept«d  to  or  not.      oonrt  may  review  the  saffldency  of  the  erldeoee  to 
•oataiD'TCralatieTCn  if  DoexMptlon  toorappeal  from  tbe  ordoioTerniUiig  motion 
for  new  trisl  hu  been  made. 
8.  HuiB— Damaob  roB  Fbitolodb  Appxai.— Discbitioh  or  Coobt. 

The  court  will  not  grant  damages  in  view  of  the  groandlessnesB  or  WvoIonsneM 
of  the  appeal,  except  In  a  case  where  the  appeal  la  not  only  gronndlcM,  bat  taken 
with  the  evident  purpose  of  mere  delay  or  In  bad  fhlth. 

Appeal  from  circuit  court,  Jackson  ooanty. 

White  di  Reynoldt  and  Stephen  Baeant  (or  reepondent.  /.  W,  Bwhaut  and 
P.  ff.  Perkins,  for  appellant. 

Obton,  J.  This  is  an  appeal  without  a  single  exception  in  the  record.  The 
case  la  brought  here  and  presented  on  its  merits  on  the  sole  ground  that  the 
Todict  is  coDtrary  to  the  evidence,  a  motion  to  set  aside  the  verdict  and  for  a 
new  trial  having  been  overruled  without  exception. 

It  is  urged  by  the  learned  counsel  of  the  respondent  that  the  appellant  not 
having  excepted  to  the  order  overruling  the  motion  for  a  new  trial,  and  not 
appealing  therefrom,  admits  that  the  decision  of  the  circuit  court  thereon  was 
correct.  This  would  be  so  if  it  were  not  for  section  8070,  Rev.  St.  which  al- 
lows this  court  **to  review  anj  intermediate  order  or  determination  of  the 
court  below  which  involves  the  merits,  and  necessarilj  aftecta  the  judgment, 
appearing  upon  tbe  record  returned  or  transmitted  from  the  circuit  court, 
whether  the  same  were  excepted  to  or  not."  In  acase,  therefore,  where  there 
was  no  evidence  to  support  the  verdict,  or  a  clear  preponderance  of  evidence 
against  the  verdict.  It  might  be  the  duty  of  this  court  to  reverse  the  judgment 
and  award  a  new  trial,  if  no  exception  was  taken  to  the  order  denying  a  mo- 
tion for  a  new  trial  in  the  court  below.  But  in  this  case  it  was  admitted  by 
the  learned  counsel  of  the  appellant  upon  the  ai^ument  that  there  was  evi- 
dence both  ways  upon  all  the  material  facts  upon  which  tbe  verdict  was 
founded,  and  it  appears  that  upon  the  evidence  on  behalf  of  the  plaintiff  alone 
he  would  be  entitled  to  the  verdict  rendered,  and  that  the  testimony  upon  ma- 
terial questions  is  in  conQict.  In  such  case  the  verdict  of  the  jury  ought  not 
to  be  disturbed.  Mewel  v.  8empU,  48  Wis.  86.  4  N.  W.  Bep.  110.  In  this 
case  the  matters  in  dispute  are  complicated,  and  the  evidence  contradictory, 
and  this  court  could  not  hope  to  arrive  at  a  more  correct  conclusion  upon  tbe 
merits  than  the  jury  that  rendered  the  verdict,  or  the  learned  circuit  court 
that  refused  to  aet  it  aside  and  grant  a  new  triaL  We  shall  be  compelled, 
therefore,  to  affirm  the  judgment  by  force  of  the  invariable  rule  governing 
sudi  cases. 

The  learned  counsel  of  the  respondent  asks  this  court,  in  view  of  the 
groundleasnefls  or  friyolouanees  of  the  appeal,  to  adjudge  to  the  respondent 
damagea  for  his  delay,  by  virtue  of  section  2951.  Bev.  St..  not  ezcsMling  10 
per  cent,  on  the  amount  of  the  ][udgment.  This  Is  a  matter  left  to  the  dis- 
eretion  of  this  court,  and  we  think  we  ooght  not  to  exerdse  such  a  disrae- 
tion  except  in  a  case  where  Uie  appeal  ts  not  only  fmundless.  but  taken  with 
<the  evident  purpoee  of  mere  delay  orin  bad  &ith.  Tbia  appeal  was  taken  the 
seventh  day  of  June  of  ttie  present  year,  and  ttiere  has  been  no  unnecessary 
dehQT  In  this  court  of  this  cause,  as  Uiis  oonrt  will  endeavor  there  shall  not  be 
In  aiqr  cause.  The  delay  by  this  appeal,  thvef  (»e,  scarcely  demerits  the  as- 
sesunent  of  dam^sa  under  this  statute,  and  as  we  cannot  think  that  this  ap- 
peal was  tdcen  tat  tbe  men  punose  of  deli^.  and  as  the  respondent  has  not 
suffered  much  ftom  dday,  we  shall  decline  to  adjudge  any  such  damages  in 
this  case. 

The  Judgment  <tf  tbe  drcutt  court  is  afflrmed. 
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Walker  mod  others  o.  Gband  OAFiDe  Floubino-Mixx  Go. 

laitpreme  QmH  ttf  Witeoiuin.   Kovember  22, 1887.J 

1.  FizniRis— Machikibt  Attached  with  SoBEwa  avd  Bxltiko. 

When  the  owner  of  a  uiaohma  adapted  for  use  in  a  tiouriag-mill  conal^a  it  U 
himself  in  the  care  of  another,  to  have  It  tested  in  a  flouring-mili  belonging  to  a 
third  i>er8on,  and  the  machine  Is  aet  up  by  that  other  in  the  mill  on  legfi,  and  at- 
tached to  the  floor  with  screws,  and  to  the  main  shafting  of  the  mill  with  belta  and 
pulleys,  the  machine  does  not  thereby  become  a  Axtare  as  between  the  owner  and 
a  parcbaaer  of  the  realty.^ 

2.  Fbikoipal  akd  AaKvr—Tifmicx  to  Aoxht  BiirstMfi  oir  Cokvosatioit. 

A  corporation  acquired  personal  property  from  one  who  had  notice  of  want  of 
titie  in  nis  vendor,  and  who  had  msnaeed  its  affairs  from  ita  organization.  Stld, 
that  it  took  the  property  charged  with  the  same  notice. 

3.  Estofpel— In  PAU—lNTBUsniro  Chattilh  to  Tbisd  Pebsoh. 

Certain  personal  property  belonging  to  plaintiff,  and  by  blm  consigned  to  Mm- 
self  in  the  care  of  another,  was  by  the  latter  sold  to  a  third  person,  and  conT^ed 
by  him  to  defendant,  who  retained  it.  Defendant  had  notice  of  the  owneisbip,  and 
never  paid  anything  for  the  property.  Plaintiff  never  sold  or  contracted  to  sell  it 
to  any  one,  and  demanded  of  defendant  Ita  retam,  which  was  reftised.  Held,  ihtX 
plainn  ff  was  not  estopped  to  ncow  for  itm  oonTantou  1^  iwiinn  of  having  so  In- 
trusted it  to  another. 

Appeal  fom  circuit  court,  Monroe  county. 

This  is  an  action  in  the  nature  of  trover,  brought  by  the  plaintiffs,  who 
were  copartners,  to  recover  the  value  of  a  machine  known  and  described  as 
a  "Fomeroy  First  Reduction  Roller-Mill,"  which  it  is  alleged  the  defendant 
unlawfully  converted  to  its  own  use.  The  answer  admits  that  the  plain- 
tiCFs  were  copartners,  and  that  the  defendant  is  a  corporation,  as  stated  in  the 
complaint.  The  cause  was  tried  by  the  court  without  a  jury.  The  facts  are 
substantially  as  follows:  The  firm  of  I^eeves  &  Fodawitz  was  the  owner  of 
a  fiouring-mill  at  Grand  Rapids.  In  April,  1883,  this  firm  entered  into  a  con- 
tract with  one  Fomeroy,  in  and  by  which,  for  a  consideration  therein  named. 
Fomeroy  agreed  to  change  and  convert  the  flouring-miil  of  the  firm  Into  a 
first-class  mil!,  with  a  specified  capacity  to  manufacture  fiour,  and  to  that  end 
to  put  in  said  mill  a  lai^e  quantity  of  machinery,  particularly  specified  in  the 
contract,  among  which  was  "one  first-break  Fomeroy  machine,"  which  is  the 
same  machine,  under  adlfFerent  name,  described  in  the  complaint.  The  plain- 
tiffs had  just  commenced  the  manufacture  of  that  machine  at  Madison,  Wiscon- 
sin, and  sent  one  of  the  machines  to  Grand  Rapids,  consigned  to  themselves, 
in  the  care  of  Fomeroy.  The  testimony  on  the  part  of  the  plaintiffs  is  that 
they  so  sent  the  machine  for  the  purpose  of  having  it  tested  by  Fomeroy  la 
the  mill  of  Keevea  &  Fodawitz.  Fomeroy  put  the  machine  in  position  for  use. 
It  stood  on  four  legs,  and  was  attached  by  screws  to  the  floor,  and  connected 
by  belts  and  pulleys  to  the  main  shafting,  by  which  the  machinery  in  the  mill 
was  operated.  That  about  three  weeks  after  such  consignment,  Mr.  Ball, 
one  of  the  plaintiffs,  went  to  Grand  Rapids,  and  had  an  interview  with  Nerves 
in  relation  to  the  machine,  ixtforming  him  of  the  puipose  tor  which  it  was 

iln  Michigan,  it  is  held  that  the  most  important  test  In  determining  whether  machin- 
ery affixed  to  a  building  is  personalty  or  a  part  of  the  realty,  is  the  intention  of  the 
parties  making  the  annexation.  Mauwaring  v.  Jenison,  27  ri.  W.  Rep.  898,  and  note. 
To  the  same  effect  are  the  dedsions  in  Ulinoit.  Sword  v.  Low.  IS  N.  £.  Rep.  826.  Bot 
in  Ohio,  it  is  held  that  although  the  parties  concerned  may  make  a  binding  agreement 
that  what  would  otherwise  t>«  a  fixture  shall  be  regarded  as  personalty,  such  agreo- 
meut  will  not  affect  the  rights  of  a  subsequent  mortgagee  of  the  realty  without  notioe 
of  it,  and  that  the  delivery  and  filing  of  a  chattel  mortgage  upon  the  property,  whicdt 
is  the  subject  of  the  agreement, -does  not  consUtnta  the  requimd  notioe.  manufafAntw 
ing  Co.  V.  Garver,  13  N.  E.  Rep.  493.  In  general,  as  to  when  machinery  is  regarded  as 
A  fixture,  and  the  teats  applied,  see  Bchmltz  v.  Scheifele,  (N.  J.)  1  Atl.  Rep.  69S,  and 
note;  McNally  v.  Connolly,  (Cal.)  11  Fao.  Bep.  320,  and  note;  Cooper  v.  Johnson, 
(Umm.)  9  N.  E.  Bep.  88,  and  note. 
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sent,  and  that  the  same  had  not  been  sold  to  FomerD7.  The  pai^ies  came  to 
noiiadentandingabout  tile  machine, — ^NeevesinsiBtingthat  he  had  purchased 
it  of  Fomeioy;  Mr.  Ball  insisting  that  the  machine  was  the  propertf  of  the 
plaintlfls.  After  another  and  later  interriew  between  two  of  the  plaintiffs, 
Mr.  Ball  and  Mr.  Midn,  with  Mr.  Keeres,  which  led  to  no  results,  the  plaintifls 
made  a  formal  demand  for  the  machine,  and,  tAie  same  not  b^ng  delivered  to 
them,  they  brought  this  acUon  to  recover  its  value.  It  should  be  stated  that, 
soon  after  the  first  Interview  between  Ball  and  Keeves,  the  defendant  corpo- 
ration wu  orsanized.  and  the  mill  and  its  appurtenances  wen  conveyed  to  It 
1^  Neeves  A  Podawltz.  Neeves  was  the  secretary  and  manager  of  the  bnsf- 
nesB  of  the  corporation.  The  court  foand  as  facts  that,  at  the  time  d  such 
demand,  the  plaintiffs  were,  and  ever  since  have  been,  and  now  are,  the  law- 
ful owners  of  the  machine  in  controversy,  and  entitled  to  the  possession 
thereof,  and  that  ever  since  that  time  the  defendant  wnmgfully  converted  the 
same  to  its  own  use,  and  detained  It  ftom  the  plaintiffs.  The  court  also  as- 
sessed the  plaintiffs*  damages  at  $281.82,  and  garo  them  judgment  against 
the  dtfendant  therefor,  with  oosts.  The  defendant  appeals  from  the  judg- 
ment. 

Rogers  A  If  all,  for  respondents.   L .  P.  Powen  and  Bleehman,  Tourtellott§ 
4  BloomingdaU,  for  appellant. 

Lton,  J.  The  evidence  la  undisputed  that  the  plaintilft  never  sold  or  con- 
tracted to  sell  the  machine  in  controversy  to  Fomeroy,  or  any  one  else.  It  Is 
daimed,  however,  on  behalf  of  the  defendant,  that  because  they  intrusted  the 
machine  to  Fomeroy,  and  he  placed  it  in  the  mill  of  Neeves  &  Fodawitz  under 
a  contract  to  put  such  a  machine  in  their  milt,  and  because  that  firm  had  no 
notice  or  knowledge,  until  it  was  so  placed,  that  Fomeroy  was  not  the  owner 
•f  it,  the  plaintifTs  should  be  estopped  to  claim  the  machine  as  their  own 
property.  Were  it  true  that  Neeves  &  Fodawitz,  before  they  bad  notice  that 
Fomeroy  was  not  the  owner  of  the  machine,  and  l)elievlng  him  to  be  the  owner, 
had  paid  him  therefor,  or  bad  they  done  any  other  act  to  their  prejudice  on 
the  ^th  that  Fomeroy  was  such  owner,  there  would  be  great  force  in  the 
claim  tlius  made  on  behalf  of  the  defendant.  But  such  is  not  the  case.  When 
the  machine  was  shipped  to  Grand  Uapids  it  was  consigned  to  the  plaintiffs, 
and  the  firm  knew  that  fact.  This  of  itself  was  a  circumstance  which  might 
well  put  the  firm  upon  inquiry  as  to  who  was  such  owner.  More  than  this, 
th^  Is  no  testimony  whatever  tending  to  show  that  the  firm  ever  paid  Fome- 
roy any  money,  or  did  any  act  whatever,  or  in  any  manner  changed  their  posi- 
tion on  the  faith  that  Fomeroy  owned  the  machine,  l:>efore  they  were  notified  , 
to  the  contrary.  It  may  be  observed  here  that  the  testimony  on  this  question 
of  notice  was  conflicting;  but  manifestly  the  court  found  that  such  notice  was 
given,  as  testified  y>  by  Mr.  Ball.  Notice  to  Neeves  operates  as  notice  to  the 
defendant  corporation,  whose  affairs  were  managed  by  Neeves  from  its  organl- 
tation,  and  of  which  he  was  an  officer.  We  conclude,  therefore,  that  the. 
plaintiffs  are  the  owners  of  the  machine,  and  may  recover  its  value  in  this  ac- 
tion, unless  some  disposition  has  been  made  thereof  which  will  defeat  them. 
The  principal  ground  upon  which  it  is  claimed  that  such  a  disposition  has  been 
made  is  that  it  has  been  so  annexed  to  the  mill  as  to  become  a  permanent  fixt- 
ure, and  therefore  part  and  parcel  of  the  freehold. 

In  Taplor  v.  Collins,  51  Wis.  123,  18  N.  W.  Rep.  22,  Mr.  Justice  Obton 
lays  down  the  following  rules  or  tests  for  determining  whether  articles  of 
machinery  are  fixtures:  "(1)  Actualphysicalannexationtotherealty;  (2)  ap- 
plication or  adaptation  to  the  use  or  purpose  to  which  the  realty  is  devoted ; 
(8)  an  intention  on  the  part  of  the  person  making  the  annexation  to  make  a 
permanent  accession  to  the  freehold."  In  the  present  case,  the  requirement 
of  the  third  rule  is  entirely  wantii^.  The  machine  was  not  furnished  to 
Fomeroy  by  the  plainttfCs  to  be  made  a  permanent  accession  to  the  freeliold. 
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nnlesB  some  person  interested  should  thereafter  purchase  it,  and  there  is  no 
evidence  that  Pomeroj  had  any  such  intention.  He  had  no  right  to  make  the 
same  a  permanent  accession  to  the  freehold,  and  the  legal  presumption  is  Chat 
he  did  not.  The  fact  that  it  was  attached  in  the  manner  above  stated  to  the 
building  and  freehold  is  not  signiQcant.  It  was  not  so  incorporated  with  the 
building  as  to  lose  its  identity,  or  to  reader  itdi£BcuIt  or  Injurious  to  the  build- 
ing to  remove  it. 

In  the  case  of  Bank  v.  0.  S.  Merrill  Co.,  34  N.  W.  Kep.  514,  it  was  held 
that  a  large  amount  of  machinery  In  a  foundry  building,  indeed  all  the  ma- 
chinery therein  over  and  beyond  the  water-wheel,  much  of  which  was  attached 
to  the  building  more  extensively  and  flrmly  than  was  the  machine  in  contro- 
versy here,  were  not  permanent  fixtures,  hut  personal  property,  which  the 
tenant  who  placed  the  machinery  there  had  a  right  to  remove.  This  case 
illustrates  of  how  Uttle  importance  the  mere  fact  of  attachment  to  the  freehold 
is,  so  long  as  the  identity  of  the  property  remains,  and  its  capacity  to  be  re- 
moved and  used  elsewhere.  The  principal  consideration  in  such  cases  is  the 
intention  of  tlie  party  putting  in  the  machinery. 

Counsel  for  the  defendant  greatly  rely  upon  the  case  of  Tron-Workt  v.  Ad- 
arru,  87  Conn.  233.  An  examination  of  that  case  shows  that  it  was  decided 
upon  the  ground  that  the  property  in  controversy  was  soattached  to  the  build- 
ing as  to  lose  its  identity.  The  same  is  true  of  the  case  of  Fryatt  v.  StUlinan 
Co.,  5  Hill,  116,  affirmed  by  the  court  of  errors,  7  Hill,  529,  also  relied  upon 
by  counsel  for  defendant.  The  principle  of  these  cases  will  apply  where 
l)oards,  timber,  brick,  or  stone  are  incoi-porated  in  a  building.  They  neces- 
sarily become  a  part  of  the  building,  and  thus  lose  their  identity  as  personal 
property.  It  should  be  observed  that  in  both  the  above  cases  the  owners  of 
the  freeliold  had  paid  their  vendor  or  contractor  for  the  articles  thas  made 
fixtures  in  good  faith,  and  without  notice  that  such  articles  belonged  to  other 
parties. 

The  case  of  Railway  Co,  v.  Bwch,  43  Mtch.  571,  6  K.  W.  Bep.  90.  as  well 
as  many  other  cases  cited  to  the  same  proposition,  belongs  to  this  class.  In 
tiie  latter  case  it  was  held  that  ties  used  in  the  building  of  a  railroad  thereby 
lost  their  identity  as  personal  property,  and  an  action  for  their  conversion 
could  not  lie.  Other  cases  are  cited  on  behalf  of  the  defendant,  in  which  the 
judgments  were  controlled  by  the  consideration  that  the  owners  of  the  build- 
ings in  which  the  machinery  in  controversy  had  been  placed  by  contractors 
hiul  paid  therefor  In  good  faith,  believing  that  such  contractors  owned  the 
machinery,  when  in  fact  they  did  not.  We  have  already  seen  thai  this  is  not 
such  a  case. 

The  foregoing  considerations  lead  us  to  the  conclusion  that  the  machinery 
in  queation  in  this  case  remained  the  personal  property  of  the  plaintiffs,  and 
that  they  are  entitled  to  recover  therefor  m  this  action.  The  judgment  of  the 
circuit'court  is  affirmed.  * 


Fluhmer  v.  Johnson. 

{Supreme  Omtt  of  Wiseontin.   November  22, 1887.) 

1.  Libel  avd  Slahdkr— Malice— Evidbkcb. 

In  an  action  of  Blander  it  appeared  that  the  defamatory  words  constated  In  a 
charge  of  burglary,  and  were  apoken  to  an  oEBcer,  with  the  order  to  arrest  ptain- 
tilt';  Uiat  defendant  aflernards  refused  to  niake  complaint,  bat  requested  the  offloer 
to  prefer  a  charge  ofvacranc^.  The  plaintiff  Introduoed  evidence  to  ahow  how 
long  be  was  kept  in  jail  by  reason  of  the  chai^  to  which  defendant  objected. 
Hdd,  that  the  evidence  was  admissible  as  tending  to  show  malice  on  the  put  of  the 
defendant. 

2.  Same — Mitioation — Belief  or  Charor — Malice. 

In  an  action  of  slander,  where  the  defamatory  words  were  a  charge  of  burglary 
resulting  In  the  arrest  and  iinpriaunuientof  the  plaintiff,  the  court  was  asked  to  in- 
struct the  jury  that  if  the  arrest  and  Ituprisonuient  wwe  Justiflable  and  lawful. 
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they  oonld  not  be  erldence  of  tiMillca.  BM,  that  th«  Inatniotlon  WM  impToper, 
for  the  reason  that  it  Ignores  whether  the  defendant  believed  the  charge  to  M  troa 
and  acted  In  good  fitlth  in  making  It 

8.  Sun — Bad  Kbputatiok  of  Puiimrr— NonirAL  Daxaqbb— InnBronom. 

In  an  action  of  slaudw  the  coait  instructed  the  jury  that  If  the  plaintiff's  general 
eharactor  and  reputation  waa  bad  hii  oompenBatory  daniaga  vould  be  tnerefcj 
lenened,  and  should  be  measared  by  the  Injiuy  actually  soflisred.  iWd,  that  Uua 
instmction  was  a  substantial  compliance  with  tb«  reamrt  that  in  such  case  the 
Jury  m%ht  Ond  only  nominiU  daniagea. 

4.  Sakk— Exxwzn  SAiuam 

In  an  action  of  alander,  wfaon  fh«  defiunatoiy  wordi  ooiulated  In  a  eharxe  of 
felony  reanltlDg  in  the  aimt  and  imprlMnmaBt  of  tha  pUntiif,  the  Jury  awarded 
$500  damages.  AAI,  tha  damagea  vara  not  exoeariva. 

fi.  TUAL—liraTRDOTIOItS  ASBTEAOTLT  OOUaOT. 

An  iDRtrnctton  though  abatraotly  so  and,  bat  not  applicable  to  tha  CMits  in  tha 
case,  should  be  refused. 

Appeal  from  circuit  conrt,  Portage  ooantj. 

&  Keif 9  A  Ca{*fn«and  D,  Lloyd  Jonut  tat  respondent.  Raymond  A  Sa~ 
9HUne,  for  appellant. 

Obton,  J.  ThiB  is  an  aotlon  of  slander  agalnit  the  defendant  for  speak- 
ing the  words,  "be  (meaning  the  plaintiff)  is  the  man  who  helped  burglarize 
■and  rob  mj  house."  The  answer  ia,  in  effect,  that  defendant's  house  had 
been  burglarized,  and  prupertj  therein  stolen,  and  that  be  believed  the  plain- 
tiff did  it.  and  if  he  spoke  the  words,  they  were  true,  and  the  speaking  of  them 
lawful.  The  answerthenstatmthecircmiistanceswbich  Justified  thedefend- 
ant's  suspioion  of  the  plaintiff  in  respect  to  that  crime,  and  denies  malice, 
«nd  that  the  plaintiff  was  injured.  The  jury  found  for  the  plaintiff  ^00 
damages. 

The  testimony  on  behalf  of  the  plaintiff  was  that,  on  the  occasion  of  the 
speaking  of  said  words,  the  defendant,  without  warrant,  ordered  one  Dune- 
gan,  a  night  policeman,  to  arrest  the  plaintiff  and  imprison  him,  and  Dune- 
gan  did  so,  without  warrant  or  other  complaint,  and  detained  him  in  prison 
several  hours;  and  that  the  defendant  not  only  made  no  complaint,  but  de- 
clined to  make  any  when  asked  by  the  chief  of  police  McDonald  to  do  so,  but 
asked  said  officer  to  make  complaint  against  the  plaintiff  for  vagrancy,  and  be 
refused  to  do  so.  and  discharged  him  from  the  prison.  The  first  error  assigned 
■by  the  appellant  is  the  admission  of  the  testuuony  of  the  plaintiff  as  to  the 
length  of  time  he  was  so  imprisoned.  It  is  contended  by  the  learned  counsel 
•of  the  appellant  that  although  the  arrest  and  imprisonment  of  the  respondent 
by  bis  order  might  properly  be  shown  to  prove  malice,  yet,  after  be  was  so 
juxested  and  placed  in  prison  tie  was  no  longer  responsible,  and  the  respond- 
ent was  then  in  the  hands  of  the  officers  of  the  law,  and  the  length  of  time 
.fae  was  so  imprisoned  would  not  show  malice  on  the  part  of  the  appellant. 
That  might  be  true  if  the  appellant  had  no  longer  concerned  himself  al>out  it 
after  the  arrest;  but  after  the  respondent  bad  been  imprisoned  several  hours 
he  tried  to  have  him  imprisoned  still  longer,  by  trying  to  persuade  the  chief 
of  police  to  make  a  charge  against  him  for  the  mere  offense  of  vagrancy.  The 
tesUmony  tended  to  sbow  malice  on  the  part  of  the  appellant,  by  the  impris- 
onment, as  much  as  by  the  arrest  by  his  order,  without  complaint  or  warrant. 
The  testimony  shows  that  the  respondent  was  arrested  and  imprisoned  by  the 
order  of  the  appellant,  was  detained  in  prison  several  hours  by  his  order,  and 
be  attempted  to  have  him  detained  still  longer  in  prison  for  an  offense  very 
difler«it  from  that  which  was  the  pretext  of  his  arrest,  and.  refusing  to  make 
any  charge  against  him.  he  was  released  from  {nrlson.  The  testimony  was 
dwly  proper,  and  the  language  of  the  learned  counsel  of  the  appellant  in 
their  brief  that,  "  so  far  as  aippeiuB  from  the  evidence  or  Is  claimed  by  any  one. 
Johnson's  conneotion  with  the  affair  terminated  upon  the  arrest  of  the  plain- 
MOt,**  iB  aoMcelj  borne  out  by  the  testimony.  There  were  10  special  requests 
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made  by  the  counsd  o{  the  appellant  for  the  conrt  to  Instniet  the  jVLvy,  and 
which  were  refused  by  the  court,  and  only  three  of  them  are  .now  insisted 
upon  as  not  having  been  embraced  in  the  general  charge. 

1.  The  court  inatru^ed  the  Jury,  in  effect,  that  if  the  plaintiff's  general 
character  and  reputation  were  bad  his  compensatory  damages  would  be  thereby 
lessened,  and  should  be  measured  bythelnjaryactually  suffered.  Thospeclal 
request  is  in  effect  the  same,  except  that  the  jury  were  not  Instructed  ''that 
they  were  at  liberty  in  such  case  to  find  a  verdict  fornomtnoZ  damages  only.'* 
This  pretended  exception  is  certainly  embraced,  at  least  aubstantially.  in  the 
general  charge.  The  jury  were  charged  that  they  might  meamre  the  damages 
by  the  character  of  the  plaintiff.  II  it  was  bad  the  Jury  were  not  limited  by 
any  amount  exceeding  nominal  damages.  The  authority  cited  by  the  learned 
counsel,  of  Campbell  v.  Campbell,  64  Wis.  90,  11  K.  W.  Rep.  456,  is  not  in 
point.  Very  nearly  the  special  instruction  here  asked  was  requested  in  tiiat 
case,  and  the  court  had  not  instructed  the  jury  upon  that  subject,  but  had  told 
the  jury  "that  they  had  the  right  to  give  nominal  damages."  It  was  held 
error  that  the  special  instruction  that  the  damages  ought  to  be  measured  by 
the  good  or  bad  character  of  the  plaintiff  was  not  given.  The  jury  in  this 
case  were  fully  instructed  on  that  subject.  But  it  is  extremely  doubtful 
whether  the  court  ought  to  have  instructed  the  jury  in  this  case  that  they  were 
at  liberty  to  find  for  the  plaintiff  only  nominal  damages,  however  ted  his 
general  character  might  have  been  proved  to  have  been.  Such  a  verdict 
would  have  been  nearly  equivalent  to  a  verdict  against  him  in  the  sctlon.  If 
the  speaking  of  the  words  were  not  justiflable"  by  their  troth,  and  were  ex- 
pressly malicious,  and  had  caused  special  damage  to  the  plaintiff.  It  would 
seem  that  he  ought  to  recover  at  least  his  actual  damages.  In  such  a  case  the 
jury  ought  not  to  have  been  instructed  that  the  plaintiff  was  not  entitled  to 
recover  anything.  Langton  v.  Hagerty,  35  Wis.  151.  But  nominal  damages 
were  clearly  included  in  the  general  instruction  given,  and  that  was  in  filvor 
of  the  defendant,  and  he  cannot  complain. 

2.  The  court  vras  asked  to  instruct  the  jury  that,  if  the  arrest  and  impils- 
onment  were  Justifiable  and  lawful,  they  could  not  be  evidence  of  malice.  In 
connection  with  this  instruction  the  court  was  asked  to  instruct  the  jury 
when,  and  under  what  circumstances,  an  arrest  and  imprisonment  by  a  pri- 
vate person,  without  warrant,  were  justiflable,  by  an  abstract  proposition  of 
law,  not  specially  relating  to  the  case  at  bar,  as  follows:  "A  private  person 
is  justified  in  making  an  arrest  without  a  warrant  where  a  felony  has  actu- 
ally been  committed,  and  there  Is  reasonable  and  probable  cause  for  fairly  be- 
lieving the  person  arrested  to  be  guilty  thereof,  although  such  person  be  in 
fact  innocent,  if  the  person  so  making  the  arrest  acts  without  malice,  in  good 
faith,  and  actually  relying  upon  such  cause  of  belief."  An  instruction 
though  abstractly  sound,  but  not  applicable  to  the  facts  of  the  case,  should  be 
refused.  Allen  v.  CMppetoa  Falls,  52  Wis.  430,  9  N.  W.  Rep.  284.  It  was 
not  proved  "that  there  was  reasonable  and  probable  cause  for  fairly  believ- 
ing" the  respondent  guilty  of  the  crime  of  burglary  or  robbery  in  the  case 
stated.  "It  is  seldom  error  to  refuse  to  give  an  instruction  which  is  only  a 
statement  of  an  ahstract  rule  of  law."  Berg  v.  Railtoay  Co.,  50  Wis.  419,  7 
N.  W.  Rep.  347.  But  this  abstract  statement  of  what  the  law  is,  if  applied 
to  this  case,  is  materially  defective,  in  not  having  the  qualification,  that  the 
appellant  helteced,  and  had  r^onable  grounds  to  believe,  that  the  respondent 
was  guilty.  "A  real  belief  and  reasonable  grounds  for  it  must  concur  to 
afford  a  justification."  "Good  faith  alone  is  not  sutHcient."  Famam  v. 
Feeley,  56  K.  Y.  451;  1  Amer.  Lead.  Cas.  265;  Merriam  v.  Mitchell,  13  Me. 
439;  Travis  v.  Smith,  \  Pa.  St.  234;  Barlingame  y,  Burlingame,S  Cow.  141; 
Hall  V.  Suydam,  6  Barb.  84.  "An  arrest  cannot  be  made  without  warrant  on 
causeless  suspicion,  and  in  the  absence  of  actiuU  beli^  of  guilt,  or  actual, 
facta  that  create  probable  causSL**   PmpU  t.  Surt,  51  Mich.  199, 16  2f. 
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Rep.  878.  This  rule  would  seem  to  be  most  reasonable.  A  private  pereon 
ouglit  nut  to  arrest  another  without  warrant,  unless,  nt  least,  he  believes  such 
person  to  be  guilty  of  the  crime.  Such  belief  on  his  part  is  the  only  real  evi- 
dence of  his  good  faith.  It  lias  been  held  by  many  respeclable  iiuthorities 
that,  to  justify  such  an  arrest,  the  person  so  arrested  must  be  guilty  of  the 
crime,  {Burm  v.  Srbon,  40  N.  Y.  466,  and  cases  cited;)  but  this  may  be  go* 
ing  too  far.  There  should  at  least  be  good  cause  to  believe,  and  an  actual 
belief,  that  the  person  arrested  is  guilty.  What  does  it  matter  if  there  be 
good  cause  to  believe,  and  the  person  mukiiig  such  arrest  does  not  himself 
brieve,  that  the  person  so  arrested  Is  guilty  of  the  crime?  In  such  a  case  he 
does  not  act  honestly  or  in  good  faith.  What  may  be  good  c:iuse  for  uthers 
to  believe  in  not  the  question.  It  is  the  good  cause  for  his  own  belief  that  la 
material.  This  material  element  is  wanting  in  the  instruction  asked  by  the 
appellant  for  his  justiQcation  for  the  arrest.  But  in  this  case,  the  appellant's 
own  belief  in  the  guilt  of  the  respondent  is  not  asserted  in  this  instruction 
sskedt  but  he  omitted  and  refused  to  make  complaint  against  the  respondent 
when  requested  by  the  chief  of  police  to  do  so,  but  endeavored  to  have  that 
officer  make  complaint  against  him,  for  another  and  inferior  offense.  The 
instruction  was,  therefore,  at  best,  inapplicable  to  the  facts.  It  was  not  er- 
ror to  refuse  both  of  these  instructions. 

The  only  remaining  objection  to  the  judgment  urged  by  the  appellant's 
counsel  is  that  the  damages  awarded  by  the  jury  are  excessive.  The  jury 
must  have  found  that  there  wits  no  justiQc-ation,  excuse,  or  mitigation,  for 
the  slander,  and  probably  that  the  respondent  suffered  special  damage.  The 
small  sum  of  9500  damages,  in  such  a  case,  is  certainly  not  evidence  of  any 
bias,  or  prejudice,  or  motive  of  oppression,  on  the  part  of  the  jury.  This 
sum  would  seem  to  be  reasonable,  if  the  plaintiff  was  entitled  to  any  verdict. 
JnstiScation  was  pleaded,  but  it  whs  not  proved,  and  the  jury  seemed  to  have 
found  that  there  was  little  if  anything  proved  in  mitigation  of  the  slander.. 
The  judgment  of  the  circuit  court  is  ajfirmed. 


BOABD  OF  Sup*R8  OP  MiLWAUKBE  C!o.  V.  ScHANDRiN  and  others,  \m- 

pleaded,  etc. 

(Suj)rnn«  OtuH  of  Wucontin.   Noveniber  22, 1887.) 

1.  Bonds— CoDHTT  Tbbabubkb— Goobt-Hoosi  Fchdb— Bimdiro  ok  Succkbbob. 

P.  &  L.  Laws  Wis.  1871,  c.  400,  {  3,  wliich  provides  that  the  county  treasurer  or 
Uilwaakee  county  shall  give  a  bond  for  the  fafthful  perromiunc«of  all  duties  re- 

Suired  of  him  by  the  county  board  of  snpervlaors  with  rejiard  to  the  handluig  of 
le  court-house  lunda.  was  obligatory  not  only  upon  the  trmumrer  nesotiatiiig  the- 
court-liouse  bonds,  but  also  npon  bis  raooeMor,  towboni  the  saldspwaal  fundniaj 
be  transferred. 

1  Samb— LiABiUTT  or  6oBKrin  oh  OimcaAi.  Boiro  or  TRCAsuBBBr-SptoiAL  Fvmd, 
The  suretiei  on  the  Keneral  bund  of  the  treasurer  of  Milwaukee  count}'  rannot  be 
held  responsible  for  the  safe-keepfng  and  disbursement,  according  to  law,  of  the 
special  conrl-house  ftrnds.  Tor  tlie  proper  handlhiB  of  which  a  special  bond  was  re- 
quired by  P.  &  L.  Iawi  Wis.  1871,  e.  400,  {  3. 

&.  BAlii^MiaArrBOPBiATioir  or  Fords— Bobdkn  or  Pbotiitq  Ubplaceheht. 

In  an  action  up»n  the  bond  of  a  county  treasurer,  where  the  evidence  shows  a 
misappropriation  of  the  ftinds  In  hia  care,  and  a  shortage  In  his  aocooiita,  the 
burden  or  proof  Is  upon  the  defendant  to  show  that  the  nmds  have  been  aubse- 
quently  replaced. 

4.  Bamk— FoBUAL  TBAnrnt  or  Fuhd— Liability  or  Special  Sdbsties. 

An  action  wasbronghton  the  special  bond  ofthe  county  treaaurerof  Milwaukee 
county  given  to  secure  the  proper  nianageii.mt  of  the  court-bouse  fhnds.  The  evi- 
dence failed  to  ahow  that  the  funds  misappropriated  in  February,  1874,  were  re- 
placed at  any  time  subsequent  thereto.  Held,  that  tlie  transfer  of  the  funds  of  the 
said  account  to  the  Diunty  jteneral  Tund,  made  in  pursuance  of  the  set  of  Marcli  27. 
1874,  was  a  mere  formal  traiis/n,  and  that  the  suielieson  the  said  said  special  bona 
were  liable  for  the  deticit. 

v.36.v.w.no.4— 22 
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0.  Appeal— Ketirw  or  Tbial  Ooubt'k  FiHDiKoe  or  Fact. 

The  appellate  coon  will  not  revene  a  findltiK  of  Ttet  of  the  trial  coort  iinlcaa  the 
decided  pr^nderanee  of  the  eridenoeii  against  it,  or  unlcailt  beeridentfroni  the 
finding  tiiat  it  wu  baaed  upon  a  mistaken  view  of  the  law. 
6.  Same— ExcaPTioNB  to  Fihdinos. 

A  separate  exception,  made  in  general  terms,  to  each  one  of  the  flndlnfis  of  fiiot 
by  the  court,  is  sufficient  whereupon  to  bate  a  right  to  have  the  queatlons  reriewed 
on  appeal. 

Appeal  from  circuit  court.  Hll^ntukee  county. 

/.  W,  Wegner  and  Turner  dt  Timlin,  for  appellant.  CotaAauMn,  Bplvuttr, 

Scheiber  &  Sloan,  for  respondents. 

Taylor,  J.  This  action  is  brought  to  recover  against  the  respondents  as 
sureties  upon  the  official  bond  of  Edward  Ehlera,  deceased.  The  material 
facta  in  the  case  are  the  following:  At  the  general  election,  in  1872,  £d  ward 
Ehlets  was  elected  treasurer  of  the  county  of  Milwaokee,  and  he  assumed  his 
offlcein  January,  1873;  his  teimof  office  expired  in  January,  1875.  Upon  ren- 
dering his  final  account  to  the  county  tt  was  found  that  he  had  converted 
something  over  SIO.OOO  of  the  funds  belonging  to  the  county,  and  was  unable 
to,  and  failed  to,  pay  that  amount  to  Iiis  successor  in  office,  as  required  by 
law.  When  he  assumed  his  office,  in  1673,  there  came  into  his  bands,  as  treas- 
urer of  said  county,  two  separate  funds-  One  fund  was  wliat  is  termed  the 
general  fund  of  the  county,  consisting  of  the  moneys  received  from  taxation 
and  other  sources,  the  custody  and  disbursement  of  which  was,  by  the  general 
laws  of  the  state,  committed  to  the  treasurer  of  the  county.  The  other  fund 
was  a  special  fund  arising  from  a  sale  of  the  bonds  of  the  county  to  raise 
money  for  the  special  purpose  of  erecting  a  court-house  for  the  use  of  said 
county.  When  Ehlers  assumed  bis  office,  in  January,  1873.  there  was  the 
sum  of  #94.073  in  the  hands  of  his  predecessor  in  office,  iKlonging  to  this 
special  fund ;  and  on  the  eighth  day  of  January,  1873,  this  sum  was  delivered 
to  the  said  Ehlers,  as  treasurer  of  said  county,  and  by  him  deposited,  on  tliat 
day.  in  the  Second  Ward  Bank  of  the  city  of  Milwaukee.  In  said  county,  to 
ills  credit  as  treasurer  of  said  county  of  Milwaukee,  and  an  account  opened  by 
said  Ehlers  as  treasurer  of  said  county  with  said  bank.  On  the  bank-books 
the  account  was  designated  as  "The  Court-House  Fund."  Before  entering 
upon  the  duties  of  his  office,  the  said  Ehlers  gave  his  bond,  with  satbsfactory 
sureties,  required  to  be  given  by  the  treasurer  under  the  general  law  of  the 
state,  and  at  tlie  same  time  he  gave  a  bond,  as  required  by  chapter  400  of  the 
Private  and  Local  Laws  of  1871.  Section  8  of  said  chapter  400,  Laws  of 
1871,  after  providing  how  the  bonds  of  the  county  should  be  issued,  and  bow 
negotiated,  provides  "  that  the  county  treasurer  shall  keep  and  maintain  all 
moneys  received  from  the  sale  of  the  bonds,  so  to  be  issued,  in  a  fund  sepa- 
rate frbm  all  other  moneys  belonging  to  said  county,  and  no  part  of  the  said 
bonds,  or  of  the  money  arising  from  the  sale  thereof,  shall  be  expended  for, 
or  applied  to,  any  purpose,  except  to  defray  the  expense  of  building  a  court- 
bouse  for  said  county;  and  the  said  treasurer  and  his  sureties  shall  be  li&- 
%le  to  said  county  for  misapplication  oi  the  same,  or  any  part  thereof;  aiui 
the  said  treasurer,  before  he  shall  receive  said  bonds  for  any  purpose  what- 
ever, shall  execute  to  the  county  board  of  supervisors  of  said  county  a  bond, 
with  three  or  more  sureties,  in  the  penal  sum  of  double  the  amount  of  tha 
nx>nds  so  to  be  revived  by  him,  conditioned  that  he  will  perform  faithful^ 
«ll  ord«B  and  rcsolntioDS  at  said  county  board  of  aupervisoTB  which  mvf  ba 
gtassed  by  virtue  *A  the  powers  conferred  upon  Bald  board  by  thia  act;  that  he 
will  keep  the  bonds  received  by  hbn  safely;  that  he  wUl  heep  the  moneye  re- 
ceited  bp  Mm,  and  arising  ^Vom  the  tale  tff  taid  bands,  safely  and  sepa- 
ratdyfrom  all  other  moneys  belonging  to  the  said  county  Milaiaukee,  and 
that  hs  will  not  pay  out  the  same,  nor  any  part  thereqf,  exoept  in  the  man- 
ner  herein  prescribed. "    The  act  then  provides  for  the  approval  of  such 
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bond.  Section  5  of  siUd  act  provides  tbat  all  conntjr  orden,  drawn  on  fhe 
treasurer  of  s&ld  county,  which  are  to  be  ppld  ont  ot  the  moneys  received  on 
the  sale  of  said  bonds  or  any  part  thereof,  shall  coi^n  the  worda  following, 
to-wit:  "On  oourt-hoose  oontraets."  And  the  treasurer  shall  pay  no  county 
ordWB,  drawn  on  him  or  against  the  said  county,  out  of  moaeyB  received  by 
him  in  the  sale  oi  aiUd  bonds,  or  any  part  thereof,  unless  snch  order  or  orden 
shall  contain  the  said  words,  "on  i»urt>hoi»e  contract."  And  the  chairman 
of  said  county  board  of  supovisors  is  hereby  prohibited  from  signing,  and  the 
clerk  of  wUd  board  from  oountersigning.  any  oounty  <»der  of  said  county  which 
shall  contain  tbesaid  words,  "on  oourt-house  contract,"  unless  the  considera- 
tion for  such  order  be  for  work  done,  or  materials  furnished,  or  both,  in  the  con- 
struction and  erection  of  said  court-house.  When  Ehlera  assumed  the  office  of 
treaanrer,  In  1873,  the  bonds  had  been  sold  by  his  predecessor  in  office,  and  there 
remained  in  hia  hands  the  said  sum  of  $94,073  of  the  money  received  from 
the  sate  of  said  bonds,  which  had  not'  been  expended  In  the  construction  of 
said  court-boose  np  to  that  time,  but  was  subject  to  the  orders  of  the  county 
board  for  that  purpose.  Before  said  predecessor  paid  over  this  (94,073  to 
Ehlers,  his  succeraor  in  office,  said  Ehlers  executed  his  bond  to  the  said  oounty 
board  of  supervisors  in  the  penal  sum  of  9200,000,  with  the  respondents  as 
his  sureties,  conditioned  as  follows:  "Whereas  the  above-boanden  Edward 
Ehlers  was,  on  the  Qfth  day  of  November,  A.  D.  1872,  elected  county  treasurer 
<Kf  Milwaukee  county  for  the  term  of  two  years  commencing  on  the  first  Mon- 
day  of  January,  1873,  and  whereas  William  Kennedy,  the  present  county 
treasurer  of  said  county,  has  in  his  hands  certain  moneys  received  by  him, 
and  being  the  proceeds  of  the  sale  of  certain  bonds  issued  by  said  county  ol 
Jfilwaukee,  and  sold  for  the  purpose  of  raising  money  to  build  a  court-house 
for  said  county:  Kow.  therefore,  the  condition  of  this  obligation  is  such  that, 
if  the  said  Edward  Ehlers  shall  keep  the  said  mon^  received  by  him,  and 
arising  from  the  sale  of  said  bonds,  safely  and  separately  from  other  moneys 
belonging  to  the  said  county  of  Milwaukee,  and  shall  not  pay  out  the  same  or 
any  part  tliereof.  except  In  the  manner  provided  by  chapter  400  of  the  Private 
ft  Local  I^ws  of  Wisconsin  oi  the  y'ear  1871,  then  this  obligation  to  be  vc^d, 
otherwise  of  full  force,  effect,  and  virtue."  It  is  npon  this  bond  this  action 
is  founded. 

In  1874tbe  legislature  passed  an  act  in  regardtothls  court-house  fund,  viz., 
chapter  178,  Laws  1874.  Section  1  of  thin  chapter  reads  as  follows:  "That 
all  moneys  heretofore  raised  in  the  county  of  Milwaukee  under  and  in  pur- 
suance of  chapter  488  of  the  Private  &  Local  Laws  of  1870,  chapter  400  of  the 
Private  &  Local  Laws  of  1671,  as  amended  by  chapter  40  of  the  Private  ft 
Local  Acts  of  1872,  entitled  'Acts  to  empower  the  county  of  Milwaultee  to 
raise  money  to  build  a  court-house.*  or  either  of  said  acts,  and  not  expended, 
be  and  the  same  is  hereby  turned  over  to  the  general  fund  of  the  treasury  of 
Sfdd  county,  and  made  a  part  thereof;  and  that  the  treasurer  and  his  sureties 
be  and  they  are  hereby  mnde  liable  for  said  money,  the  same  as  any  other 
money  in  said  county."  This  was  published  March  27,  1874,  and  took  effect 
on  that  day.  The  acts  of  1870  and  1872,  referred  to  in  the  acts  of  1874,  do 
not  in  any  way  change  the  provisions  of  chapter  400,  Laws  1871,  except  that 
the  act  of  1872  allowed  the  issuing  of  bonds  to  a  larger  amount  than  the  act 
of  1871.  The  evidence  in  the  case  shows  that  on  the  twenty-seventh  of  March, 
1874,  when  cliaptor  I7ii,  Laws  1874,  took  effect,  there  remained  of  said  court- 
house fund,  unexpended,  for  tlie  purposes  for  which  it  was  raised,  the  sum  of 
$12,814.84,  and  on  the  second  day  of  May,  1874,  the  sum  of  $12,564.84;  and 
that  on  this  last-mentioned  date  the  said  Ehlers,  county  treasurer,  made  a 
formal  transfer  of  said  $12,564.84  then  appearing  to  the  credit  of  said  oourt- 
house  fund  to  the  account  of  the  general  funds  belonging  to  the  county,  and 
no  further  account  was  thereafter  k^t  of  said  court4iouBe  fond  separate  from 
the  general  funds  of  the  county. 
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It  also  appears  from  the  records  of  tblsconrt,  and  from  the  evidence  produced 
upon  the  trial  of  this  aetiOD  in  the  circuitcourt,  that  the  said  count}'  board  of 
Milwaukee  had.  previous  to  the  commencement  of  this  actiOQt  brought  an  ao- 
tion  upon  the  general  Liond  of  said  treasurer,  against  him  and  his  sureties  on 
such  genera)  bond,  for  the  purpose  of  recovering  thesafd  sumof  ovw  SIO.OOO 
whicli  remained  unaccounted  for  bysnid  treasurer.  That  case  was  referred  to 
the  Hun.  A.  B.K.  Butlerof  Milwaukee*  to  hear,  try,  and  determine  the  same; 
and  alter  bearing  the  evidence  in  the  case  be  found  that,  prior  to  Msrch  27, 
1874,  Ehlers  had  converted,  and  appropriated  to  bisown  use,  flO,150.30  of  the 
said  couit-hoiise  fund,  and  that  he  did  not  convert  or  appropriate  to  his  own 
use  any  oUier  moneys  of  the  county,  acept  such  as  were  a  part  of  tfae  sum  of 
$9i,07'6,  being  tlie  money  belonging  to  tlie  said  court-house  fund;  and  healso 
found,  as  a  matter  of  law,  that  tlie  sureties  on  the  treasurer's  general  bond 
were  nut  liable  to  the  county  for  the  conversion  of  said  court-house  fund,  if 
converted  before  the  act  of  March,  1874,  took  effect.  This  opinion  and  de- 
cision of  Mr.  Butler  was  conQrmed  by  the  circuit  court,  and  upon  appeal  to 
this  court  the  judgment  in  tliat  case  was  affirmed.  See  MUioaukee  Co.  t. 
BhleT$,  45  Wis.  2S1.  The  cases  in  45  Wis.  281.  and  Milwaukee  Co.  t.  Pab»t, 
Id.  311.  settled  several  questions  of  law  which  arise  in  this  case.  It  was 
decided  In  these  caaea— First,  that  the  law  of  1871  required  ttiat  the  special 
bond  ttierain  specified  sliould  be  given,  not  only  by  the  county  treasurer  who 
was  chnrged  with  the  negotiation  of  the  court-liouse  bonds,  but  aiso  by  hia 
successor  in  office  during  the  existence  of  such  fund,  and  that  consequently 
the  bond,  upon  which  this  action  is  brought,  was  given  in  pursuance  of  tlie 
statute;  seoond,  that  the  sureties  on  the  treasurer's  general  bond  were  not  to 
be  held  responsible  for  the  snfe-keeping  and  disbursement  according  to  law  of 
the  apeclal  court-house  fund  in  the  hiinds  of  the  treasurer.  These  questions 
of  law,  having  been  settled  In  the  former  case,  there  does  not  seem  to  be  any 
question  to  settle  in  the  present  case,  except  one  of  fact.  It  is  admitted  that 
when  the  treasurer  rendered  his  final  account  in  January,  1875,  be  was  short 
something  over  910,000,  which  neither  he  nor  his  sureties  have  made  good  in 
whole,  and  that  on  the  trial  of  this  itction  there  stlil  remained  dae  from  the 
treasurer  to  the  county  the  sum  of  $8,260.76,  with  interest  thereon  from  the 
twentieth  of  January,  1875.  The  only  question  is  whether  this  sum  is  charge- 
able to  the  Buretiesun  the  general  bond,  or  to  the  sureties  on  the  special  bond, 
upon  whioli  this  action  is  now  brought. 

The  learned  cii-ouit  judge  who  tried  the  case  made  his  findings  10  in  num- 
ber. As  to  the  first  four  findings  there  is  no  dispute.  Ehlers  was  the  treas- 
urer,  the  defendants  executed  the  l>ond  in  suit,  the  bond  was  approved  on  the 
eightii  of  January,  1873.  William  Kennedy,  the  predecessor  in  the  office  of 
Bhlf  rs,  paid  over  to  him  the  said  sum  of  9^.073,  belonging  to  the  court-house 
fund.  The  fifth  finding,  if  it  means  that  Ehlers  did  in  part  transfer  the  un- 
expended baUince  of  the  court-house  fund  to  the  account  of  the  general  fund, 
we  think  as  hereinafter  stated,  it  is  not  supported  by  the  evidence;  but  if  this 
finding  simply  means,  as  we  are  inclined  to  think  the  judge  intended  it  to 
mean,  that  a  formal  entry  was  made  on  the  treasurer's  books,  transferring 
such  balance  totheaooount  of  the  general  fund,  then  there  is  nodisputeas  to 
that  finding.   The  sixth,  seventh,  and  eighth  findings  are  not  questioned. 

The  following  are  the  ninth  and  tenth  findings :  "  Tliat  the  general  funds  of 
the  county,  tor  a  stiort  time  aftw  entering  npon  his  office,  were  kept  by  Ehlers 
on  deposit  In  the  Bank  of  Commerce;  but  soon  thereafter,  to-wit,  on  the  tenth 
day  of  February.  1873,  the  official  account  as  treasurer  was  discontinued,  and 
the  muo^ys  belonging  to  the  ooanty  were  commingled  by  him  with  his  private 
tonds,  and  used  indlacrjminately  for  official  and  individusl  purposes;  whidi 
state  of  things  contiaued  unintornptedly  until  theendof  his  term.  That  tbe 
piooft  do  not  demonstrate  with  sufflcieiit  oertalnty  to  sntisQr  Uie  court  In  all 
instances  to  what  fund  monegrs  deposited  or  drawn  belonged,  nor  to  which  «c- 
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count  they  should  be  charged,  so  that  It  hAS  not  been  possible  for  it,  having 
called  In  expert  accountants  to  its  aid,  to  state  an  account  which  will  indi- 
cate when  tlie  deBciency  arose,  or  to  which  fund  it  belongs.  That  the  plain- 
tiflT,  liaving  tlie  burden  of  proof,  fails  to  overcome  the  effect  of  the  testimony 
of  Ehlers  that  the  deficiency  did  not  aiise  in  the  court-hotise  funds,  and  the 
testimony  of  Chas.  G.  Schmidt,  tendhig  to  show  that  from  the  twenty-seventh 
day  of  March,  1874,  until  the  second  day  of  May,  1874,  there  was  on  deposit 
in  the  Second  Ward  Savings  BanlE,  to  the  credit  of  the  *  Court-Uouse  Fund. 
Edward  Ehlers,  Treasurer,'  moneys  In  excess  of  the  amount  then  due  and 
owing,  and  that  the  balance  of  this  fund  on  May  1,  1874,  was,  on  the  second 
day  of  May,  1874,  drawn  out  in  two  cercihcates  of  deposit,  which  were  ap- 
plied in  discliarge  of  interest  on  court-house  bonds,  and  ttie  school  fund  prop- 
erly chargeable  to  county  expenses.  Tliat  it  is  not  established  by  the  evidence 
in  this  case,  as  presented,  to  the  satisfaction  of  the  court,  and  this  court  can- 
not find  as  a  matter  of  fact  from  the  proofs  adduced,  that,  between  the  eighth 
day  of  January,  1878,  and  the  second  diiy  of  May.  1874.  the  said  Ehlers  had 
misapplied,  or  appropriated  to  his  own  use  and  benefit,  any  of  the  moneys  to 
the  (nwlit  of  the  oouit-iiouse  fund,  as  charged  in  the  complaint. "  These  find- 
ings of  fact  were  each  separately  excepted  to  by  the  appellant.  The  learned 
counsel  for  the  respondents  urges  that  because  the  plaintttt  excepted  to  each 
and  every  finding  uf  fact,  although  there  be  a  separate  exception  to  «udi  find- 
ing, this  amounts  in  htw  to  one  general  exception  to  all  the  finding;  and  he 
dtes  several  decisions  of  tills  court  which  he  chUma  sustain  this  contention. 
We  do  not  think  the  authorltiw  dted  sustain  the  learned  counsel  in  his  pn>poai- 
tion.  All  tlie  cases  referred  to  were  cases  in  which  tlie  exception  was  a  general 
one  to  several  findings,  and  not  separate  exceptions  to  each  finding.  If  the 
party  is  <tf  the  opinion  that  none  of  the  flndingb  of  fact  are  sustained  by  the 
evidence,  we  can  conceive  of  no  other  way  In  which  he  can  bring  the  several 
findings  before  tills  court  tor  review  except  by  a  sepanite  exception  to  each  of 
them.  There  can  be  no  doubt,  we  think,  but  that  tlie  exceptions  are  suOlel- 
enfc  to  bring  the  question  before  this  court  as  to  the  sufficiency  of  Uie  evi- 
dence to  sustain  the  findings.  The  .jnl>  material  findings,  about  which  there 
Is  any  que^lon,  are  the  ninth  and  tenth  findings  above  quoted.  The  learned 
counsel  for  the  lespondenta  inv(Aesthe  well-establislied  rule  in  this  court  that 
a  finding  of  £sct  by  the  trial  court  will  not  be  reversed  by  this  oourt  on  ap- 
peal, unless  the  decided  preponderance  o£  tlie  evidence  is  iigaiirat  the  finding. 
We  are  not  disposed  to  quertlon  this  rule.  But  if  it  be  evident  from  tlie  find- 
ing that  Uie  trial  court  iiased  its  findings  u^wn  a  mistaken  view  of  the  law  as 
to  the  legal  effect  of  the  evidence  produced,  or  upon  the  question  as  to  the 
party  upon  whom  the  burden  of  proof  Is  cast  at  any  stage  or  the  trial,  luid  his 
finding  is  controlled  1^  such  mistaken  view  of  the  case,  titan  the  rule  above 
mentioned  does  not  apply,  and  this  court  must  find  the  fact  upon  the  evidence 
without  tlie  aid  of  a  finding  by  the  trial  court.  It  seems  to  us  that  the  learned 
circuit  judge  based  his  ninth  and  tenth  findings— i^fprf,  upon  tlie  idea  timt  it 
was  nacessary  for  the  appellant  to  prove  as  a  tact,  that  the  treasurer  had  ap- 
propriated the  court-house  funds  before  the  second  day  of  May,  1874,  "to  his 
oion  KM  and  ften^t,"  in  order  to  show  that  he  had  misappropriated  it  in  a 
way  to  charge  his  sureties  for  such  misappropriation;  and,  secondly,  in  the 
ninth  finding,  the  learned  circuit  judge  says:  "That  the  proofs  do  not  demon- 
strate with  sufilcient  certainty  to  satisfy  the  court,  in  all  instances,  to  what 
funds  money  deposited  ordrawn  belonged,  nor  to  which  account  tliey  should  he 
charged."  And  he  also  seems  to  give  considerable  weight  to  the  simple  state- 
ment, without  any  explanation  made  by  Ehlers,  that  the  deficiency  was  not  in 
the  court-house  fund,  and  the  opinion  of  Clias.  O.  Schmidt,  the  expert  witness, 
that  he  thought  the  deficiency  in  the  funds  did  not  arise  until  the  latter  part 
of  1874.  The  assertion  of  Ehlers  can  have  no  weight,  when  not  sustained  by 
ibe  evidence  in  the  case,  and  the  opinion  of  Sdimldt  ia  In  plain  contradiction 
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to  tfae  evidence  of  Ehlen,  who  teatlflei  that  he  tMsan  to  ataibact  Uie  funds  of 
Uie  county  for  bis  own  private.purpcm  early  in  1878. 

Certain  facta  seem  to  ns  to  be  clearly  eetablisbed  by  tfae  evidence:  (1)  That 
Uie  oouit-house  fund  waa  deposited  by  Ehlers  in  the  Second  Ward  Bank  whan 
it  first  came  into  bis  hands  in  January*  1878;  (2)  that  he  never  had  any  of 
those  funds  in  any  other  place  until  after  the  second  day  of  Mi^,  1874;  (8) 
that  only  the  sum  of  881,608.16  was  ever  drawn  out  of  said  court-house  fund 
upon  orders  which  tfae  treasurer  was  authorized  to  p^  out  of  such  fund;  and 
(4)  it  is  eondualTely  shown  that  part  of  the  court-house  fartd  had  been  paid 
out  by  said  tteaanrra*,  at  difTetent  times,  before  the  flftli  day  of  February,  1874* 
and  on  that  day  it  was  all  paid  out,  by  the  order  of  Ehlers,  to  the  state  treas- 
urer. In  put  paymfflit  oi  taxes  due  from  the  county  of  Milwaukee  to  the  state, 
and  his  account  at  the  Second  Ward  Bank  waa  overdrawn  85*890.68.  Al- 
though tlie  account  of  ttie  treasure:  at  the  Second  Ward  Bank  showa  oror- 
drafta  upon  his  funda  in  that  bank  previous  to  the  fifth  day  of  Februaryp  1874^ 
there  probably  were  no  overdrafta  of  fala  whole  account  at.  that  bank  up  to 
that  date.  It  appears  that  this  bank  account  was  reduced  the  sum  of  825*000 
on  the  twenty-second  day  of  April,  1873*  but  the  evidence  shows  that  this  was 
not  in  fact  a  withdrawal  of  that  amount  of  funds  from  thebuik*  but  la  tthurged 
in  the  bnnlc  acconnt  as  bills  pliable,  and*  as  explained  by  the  ttttimony,  waa 
only  a  nominal  withdrawal,  for  the  purpose  of  the  computation  of  interest. 
Tills  sum  waa  afterwards,  and  on  the  twenty-seventh  day  of  October,  1873, 
again  added  to  the  credit  of  tfae  treasurer,  without  any  moneys  being  in  fact 
paid  into  the  bank  at  that  time  by  tlie  treasurer.  Up  to  the  said  fifth  day  of 
February,  1874,  Ehlers  always  had  to  his  credit,  in  said  Second  Ward  Bank* 
alai^  portion  of  the  court-house  fund,  although  at  times  drafts  had  been 
made  on  it.  for  general  county  purposes,  to  the  amount  of  several  thousand 
dollars.  The  evidence,  we  think,  clearly  eBtablishes  the  fact  that  the  treas- 
urer, Ehlers,  never  Ht  uny  time  kept  the  court-house  fund  at  any  other  place 
than  in  the  Second  Ward  Bank.  It  also  now  appears,  pretty  satisfactorily, 
from  the  evidence,  that  all  the  money  drawn  from  the  Second  Ward  Bank  was 
drawn  in  payment  of  orders  properly  drawn  upon  the  court-bouse  fund,  to  the 
amount  of  081,508.16,  and  that  the  other  order  or  claims,  paid  by  the  treas- 
urer by  check  upon  the  Second  Wsrd  Bank,  were  drawn  to  pay  claims*  or 
were  cJaims  against  the  county  of  Milwaukee. 

There  are  but  two  material  questions  in  this  case  as  the  evidence  now  stands: 
First.  On  the  fifth  dny  of  February,  1874,  when  Ehlers  paid  out  tlie  whole 
of  this  court-liuuse  fund  to  pay  a  general  debt  of  the  county,  did  he  violate  the 
conditions  of  the  bond  upon  which  this  action  is  brought?  Second,  It  such 
disposition  of  tlie  fund  was  a  violation  of  his  bond,  did  he  afterwards,  and  be- 
fore the  twenty-seventh  day  of  March,  1874,  when  chapter  178,  Laws  1874» 
took  effect,  or  on  the  second  day  of  May,  1874,  when  he  formally  transferred 
the  court-house  fund  to  the  general  fund,  replace,  with  his  own  money,  the 
amount  of  such  fund  which  ought  then  to  have  been  in  his  possession? 

That  the  paying  out  this  court-house  fund  for  general  county  purposes, 
previous  to  the  day  when  chapter  178,  Laws  1874,  took  effect,  was  a  breacti  of 
the  special  bond  upon  which  this  action  is  brought,  there  can  be  no  chance 
for  dispute.  The  statute  creating  this  fund  is  very  specific  in  its  provisions; 
it  expressly  declares  for  what  purposes  it  shall  be  used,  and  negatives  the 
right  to  use  it  for  any  other  purpose;  requires  the  treasurer  to  keep  it  sep- 
arate and  apart  from  all  other  funds  in  bis  possession,  and  the  bond  given 
binds  the  treasurer  to  keep  it  separately,  and  not  to  use  the  fund,  except  Id 
the  manner  and  for  the  purposes  mentioned  in  the  statute.  There  was,  there- 
fore, a  clear  bi-each  of  the  conditions  of  this  bond  on  the  fiftli  of  February, 
1874.  Tlie  breach  whs  a  substantia  breach,  and  can  only  be  cured  by  show- 
ing that  the  funds  so  wrongfully  used  by  the  treasurer  were  returned  to  said 
fund  by  him  previous  to  the  day  when  the  balance  In  the  Second  Wai-d  Bank 
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was  transferred  to  the  general  fund,  or  at  some  time  thereafter,  and  before 
the  end  of  bis  term  ci  office.  This  was  the  effect  of  the  decision  of  tlie  former 
case  of  aupervisora  v.  Bhlen,  45  Wis.  281.  It  was  substantially  held  in  that 
case  that,  having  shown  a  misappropriation  in  the  special  fund.  February  5, 
1874.  it  became  the  duty  of  those  claiming  that  such  misappropriation  bad 
been  made  good  by  the  treasurer  to  show  that  he  had,  on  or  before  the  day 
that  the  general  fund  was  credited  with  the  balance  that  ought  to  have  been 
on  hand,  made  the  fund  good  by  replacing  the  amount*  so  misappropriated, 
to  the  credit  of  said  fund.  And  it  was  also  held  in  that  ease  that  the  replac- 
ing to  the  credit  of  that  fund  tlie  amount  misappropriated,  by  placing  to  its 
credit  the  money  belonging  to  the  county  for  genenil  purposes,  did  not  cure 
the  default.  See  pages  290-292  of  said  report.  If  the  former  decision  did 
not  go  to  that  extent,  it  certainly  went  to  the  extent  of  holding  that  the  treaa- 
nrer  could  not  make  the  default  good  by  placing  to  the  credit  of  that  fund 
moneys  he  has  received  belonging  to  the  general  fund,  unless  he  showed  that 
be  had  in  his  poeseesion,  at  the  same  time,  money  enough  to  make  good  the 
deficiency  In  the  special  fund  In  the  Second  Ward  Bank,  and  also  an  amount 
equal  to  all  the  general  funds  of  the  county,  not  then  Intimately  paid  out  for 
general  county  purposes.   See  8tat«  v.  MUl»,  65  Wis.       12  N .  W.  Bep.  359. 

The  eiidenoe  as  presented  to  this  court  In  this  case  is  suhstantiaUy  the  same 
as  that  contained  in  tlje  former  record,  with  the  exception  that  in  the  former 
eue  checks  or  drafts  upon  the  funds  In  the  Second  Ward  Bank,  drawn  by  the 
tnasurer  npon  Uiat  fund  to  the  amount  ct  sevwal  thousand  dollars,  were  not 
dearly  shown  to  have  been  drawn  by  the  treasurer  for  any  public  purpose, 
and  therefbre  it  might  have  been  urged,  and  perhaps  was  urged,  that  Bneh 
diecks  and  drafts  were  drawn  for  the  personal  benefit  of  the  toeasurer*  and 
not  In  payment  of  claims  against  the  county.  On  the  trial  in  this  case  most 
of  these  checks  and  drafts  are  shown  to  have  been  drawn  to  pay  leglUmate 
didms  against  the  county.  Bat  this  evidence  docs  not  change  the  fact  that 
the  special  f  and  was  entirdy  misappropriated,  on  the  seventh  day  of  February. 
1874.  In  law  it  was  as  much  a  misappropriation  at  this  special  fand  to  pay 
it  out  in  discharge  of  general  claims  i^^nst  the  county,  as  to  pay  It  oat  tor 
peiBonal  daims  i^pdnst  the  treasurer.  That  this  defldenpy  was  not  made 
good  in  tbo  special  fand,  after  tlie  seventh  of  February,  uid  up  to  the  second 
of  May,  1874.  when  a  formal  transfer  of  the  specif  fund  was  made  to  the  ac- 
count of  the  general  fand,  seems  to  Iw  very  clearly  shown  by  the  evidence,  as 
contended  for  Iv  the  learned  oonnsd  for  the  appellant  in  thdr  brief  upon  this 
ptdnt.  The  evidence  shows  that,  after  the  seventh  day  of  February,  1874, 
and  previoas  to  the  second  d^  of  lS»y,  1874,  all  the  mon^  diqwsited  in  the 
Second  Ward  Bank  Iqrtbe  treasarer  was  money  belonging  to  the  general  funds 
of  the  county,  except  two  sums  of  interest,  amounting  in  all  to  the  sum  of 
•5G9.18.  The  mon^s  belonging  to  theoounty,  dmosited  In  said  bank  during 
the  same  time,  amounted  in  all  to  the  sam  at  |ii5U.?96.47.  The  moneydnwn 
out  of  the  bank  in  the  mean  time  for  all  purooses  was $38,356.43.  The  ovei^ 
draft,  on  the  seventh  of  February,  was  $5,890.68.  This,  added  to  the  money 
drawn  out,  makes  $44,247. 11.  This  sum ,  deducted  from  the  amount  of  county 
funds  paid  mto  the  bank,  leaves  the  sum  of  $16,549.36.  Add  to  this  the  two 
items  of  interest,  $569.18,  and  the  balance  remaining  in  the  bank,  May  2. 
1874,  is  $17,118.54.  The  evidence  shows  that  this  amount  of  money  was  in 
the  Second  Ward  Bank,  to  the  credit  of  the  treasurer.  May  2,  1874,  when  the 
forroal  transfer  was  made  to  the  general  fund  of  the  balance  remaining  un- 
expended of  the  oourt-houae  fund,  namely:  $12,562.88.  It  is  evident,  how* 
ever,  that  npne  of  this  money  was  the  private  property  of  the  treasurer,  except 
ttwsum  of  interest  above  mentioned,  $569.18.  All  the  balance  of  the  money 
in  the  bank  was  the  money  of  the  county,  belonging  to  the  general  fund. 
TbUB  was  nothing  therefore  in  the  bank  account  belonging  to  the  treasurer 
which  could  be  lawfully  applied  to  make  up  the  deficiency  in  the  special  fund 
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at  Uiat  date,  unlflss  it  was  made  to  appear  that  he  liad,  at  that  Uiae,  mon^ 
on  hand,  over  aud  above  the  public  money  In  hi^  hands,  sufficient  to  make 
up  such  deffciencty  tn  said  qieciid  fund.  That  he  had  no  such  monej  in  his 
poeseesion  or  under  his  control  at  that  date,  seems  to  be  fully  eetablislied  by 
the  evidence,  as  Is  also  very  clearly  shown  in  the  britf  of  the  learned  counsel 
for  the  appellant.   Tbe  evidence  shows  that»  on  tlie  second  dsy  of  May,  187^ 
there  should  have  been  t  n  the  hands  of  the  treasurer  of  the  spedud  and  general 
funds  the  sum  of  $68*162.57.   Tbe  evidence  further  shows  that  on  stud  day 
the  treHSurer  had, in  the  Secfmd  Ward  Bank,  to  his  credit,  ttw  sum  of  tlTillS. SI, 
In  the  Hank  of  Commerce  the  sum  of  •29.281.94;  and  it  also  appears  that  ha 
then  held  a  note  of  ASchermann  A  Oo.  for  money  loaned,  $5,000.  which  was 
treated  as  public  money.    These  several  sums  amount  to  $51,600.48.  or 
$16,762.12  less  than  the  actual  balance  of  Uie  funds  not  paid  out  by  him  at 
that  lime,  and  which  he  should  have  had  on  hand.   The  evidence  is  quite  sat- 
ia&ctory  tliat  Ehlers  had  no  other  money  at  the  time  except,  perhaps,  a  few 
thousand  dollars,  which  the  evidence  tends  to  show  wtis  kept  in  the  ujfice  for 
the  payment  of  small  claims  without  drawing  upon  his  bank  account.  The 
evidence  strongly  tends  to  show  that  the  sum  so  kept  in  the  office  did  not  usu- 
allyexceedthe  sum  of  $3,500;  many  times  it  was  much  less.  Hnd  at  some  times 
it  may  have  been  more;  but  the  probabilities  are  against  it  exceeding  tliat 
sum.   There  is  some  evidence  in  the  case  showing  that  at  times  checks  were 
made  on  the  bank  accounts  to  replenish  this  offlce  f  uncT.  but  that  such  checks 
certainly  did  not  exceed  the  sum  of  $3,500  at  any  one  time.   Giving  the 
treasurer  the  benefit  of  this  $3,500,  and  he  was,  on  the  second  day  of  May, 
1874,  short  in  his  accounts  with  the  county  about  $10,100;  this  shows  tluton 
<liat  day  he  had  not  made  good  the  deficit  in  the  special  court-house  fund.  If 
it  be  urged  by  tiie  respondents  that  the  evidence  does  not  conclusively  sliow 
that  the  treasurer  had  not  other  funds,  this  objection  is  answered  by  the  sug- 
.gestion  that  the  appellant,  having  shown  a  misappropriation  of  tiiis  special 
I'und  on  the  seventh  of  February,  1874,  it  was  for  the  respondents  to  show 
that  it  had  been  made  good  on  the  second  of  May,  1874,  and  not  for  the  plain- 
tifE  to  show  the  negative.   If  the  evidence  is  defective  or  unceitain,  the  fault 
is  tbe  respondents',  and  not  the  plaintiff's,   tiee  Uoons  v.  People,  76  lU.  383; 
V.  8.  V.  Sarhart,  4  Sawy.  245.   The  same  result  is  readied  in  other  ways  as 
shown  by  the  brief  of  counsel  for  appellant.   If  the  treasurer  did  not  have 
this  money  on  hand,  May  2, 1874,  when  he  made  a  formal  transfer  of  tlie  same 
to  Ills  general  fund  account,  then  his  sureties  on  that  account  are  not  liable 
for  the  default.   The  case  is  similar  to  the  case  of  two  sets  of  bondsmen  for 
the  same  <^cer.  when  he  is  elected  to  succeed,  himself.   The  bondsmen  for 
tbe  first  term  are  liable  for  all  defaults  during  that  term;  the  bondsmen  for 
the  second  term  are  liable  for  all  defaults  during  the  second  term,  and  a  mere 
formal  transfer  ot  any  balance  which  ought  to  have  been  on  hand  at  the  ex- 
piration of  the  first  term  to  tbe  account  of  the  second  term  will  not  make  the 
second  bondsmen  liable,  when  the  fact  is  established  that  no  funds  were  in 
fact  on  hand  to  transfer  to  the  account  of  such  second  term.   U.  8.  v.  Barhart, 
4  Sawy.  245:  Bruae  v.  U.  S.,  17  How.  437;  Vivian  v.  Otis,  24  Wis.  618; 
8taU  V.  MUU,  55  Wis.  229, 12  N.  W.  Kep.  359.  In  the  case  at  bar  the  geneial 
bondsmen  are  liable  for  any  deficit  in  the  general  funds  of  thecouniy;  the 
bondsmen  on  the  special  tK>nd  are  liable  for  any  deficit  in  the  special  fund; 
but  by  the  act  of  March,  1874.  the  special  fund  is  transferred  to  ttie  general 
fund,  and  after  such  transfer  tlie  general  bondsmen  became  liable  for  tlie  fund 
so  transferred;  but  when  it  appears  tliat  such  transfer  was  a  mere  formal  one, 
and  that  no  money  from  the  special  fund  ever  in  fact  passed  to  ttie  general 
fund,  it  is  clear,  under  all  the  authorities,  that  the  bondsmen  upbn  tlie  gen- 
eral XmnA  are  not  liable  for  the  sum  which  ought  to  liave  been  transferred  to 
the  general  f  imd.  but  was  in  fact  not  transferred. 
If  the  evidence  be  applied  to  the  situation  ut  affairs  on  the  twenty-seventh 

Digilized  by  Google 


Wis.]  GOUKTY  OP  MILWAUKEE  V.  8CHANDEIS.  845 

of  Uarcb,  1874,  when  the  net  of  th«  legislature  declared  the  balance  of  the 
special  fund  should  thereafter  be  considered  lut  a  part  of  the  general  fund,  and 
that  the  general  bondsmen  should  thereafter  be  responsible  for  Ihe  saine,  the 
evidence  does  not  make  any  better  showing  in  favor  of  the  special  bondsmen. 
The  evidence  having,  as  we  think,  satisfactorily  shown  that,  when  the  formal 
transfer  of  the  balance  of  the  special  court-house  fund  was  made  by  Ehters 
on  his  official  booka,  on  May  2, 1874.  and  on  the  twenty-seventh  day  of  March, 
1874,  when  the  act  of  the  legislature  de<^red  that  this  balance  should  there- 
after be  a  part  of  the  getter»I  funds  of  the  county,  and  that  the  bondsmen  for 
the  genertU  fund  should  be  thereafter  accountable  therefor,  there  was,  in  fact, 
no  ^ance  of  such  special  fund  in  the  hands  of  the  treasurer,  and  therefore 
none  was  transferred  to  the  general  account,  either  by  the  fwmal  transfer, 
made  on  the  treasurer's  book,  ur  by  the  act  of  the  legislature  of  March  27, 
1874;  it  1b  evident  that,  upon  legal  principles,  the  general  bondsmen  are  not 
liable  for  such  balance  of  the  spraial  fund,  and  that  the  special  bondsmen  are 
liable  for  its  misappropriation,  unless  it  has  been  clearly  shown  that,  after 
said  dates,  said  treasurer  has  paid  out  of  his  personal  funds  claims  chargeable 
to  the  general  funds  of  the  county,  an  amount  equal  to  the  deficit  in  such 
special  fund.  Had  this  been  shown,  the  default  of  the  special  bondsmen 
would  have  been  cured,  and  the  ultimate  shortage  would  be  chargeable  to  the 

general  bondsmen.  See  Stofa  t.  ift2/«.  55  Wis.  229.244, 12  N.  W.  Bep.  859. 
uch  payment  out  of  bis  personal  funds  would  have  been  an  equivalent,  so  far 
as  the  county  was  concerned,  to  making  an  actual  transfer  of  the  money,  at  the 
dates  mentioned,  in  the  absence  of  evidence  showing  that  the  treasurer,  after 
such  dutes.  bad  actually  converted  to  his  own  use  any  of  the  general  funds  of 
the  county.  There  is  no  evidence  in  the  case  showing  that  any  such  thing 
was  done  by  the  treasurer.  But  the  learned  counsel  for  the  respondents  in- 
flisls  ttutt  there  is  evidence  in  the  case  which  tends  to  show  that  this  must 
have  been  done.  He  Insists  that  tlie  evidence  shows  that  on  the  first  day  of 
November,  1874,  the  treasurer  had  deposited  in  the  Bank  of  Commerce  money 
to  his  credit,  amounting  to  more  than  910,000  more  than  the  amount  of  thA 
public  funds  then'  in  bis  hands;  and  be  therefore  argues  that  he  most  have 
made  up  all  deficiencies  in  his  accounts  with  the  county  to  that  date,  and  had 
a  Burplns  to  hia  personal  credit  of  over  $10,000.  If  Uie  tact  was  clearly  ea- 
tabiished,  ae  it  is  claimed  by  the  learned  counsel  of  tlie  respondents,  there 
would  be  great  force  in  the  claim  that  Ute  deficit  in  tbe  toeaaurer's  aocount 
must  have  taken  phtce  after  that  date.  But  upon  a  oonsideratlon  of  all  the 
evidence  in  tbe  caae,  ve  t^ink  the  fact  la  not  established.  The  evidence,  it 
is  true,  shows  that,  on  the  first  of  November,  1874,  the  credit  of  the  funds  in 
the  trrasurer's  hands  was  only  the  sum  ot  93*754.84,  and  that  on  tliat  date 
be  had  a  credit  of  #13,715.64  In  the  Bank  of  Commerce.  This  would,  at 
claimed  and  unexplained,  show  Uiat  tbe  treasurer  was  not  short  on  that  par- 
ticular day.  But  there  is  other  evidence  which  pretty  clearly  shows  that  this 
^^wrent  surplus  of  funds  on  that  particular  <&kj  waa  menly  apparent  and 
not  real. 

The  evidence  also  shows  that  on  tbe  first  day  of  October,  1874,  the  treae- 
nter  had  to  his  credit  on^  the  sum  of  94,174.07,  and  that,  on  the  same  day, 
tbe  funds  In  his  bands  bad  a  ciedlt  of  930,269.28;  that  on  December  1, 1874, 
the  treasurer  had  nothing  to  his  credit  in  sahl  bank,  and  had  ovo^rawn  bis 
account  9609.24,  and  that  the  funds  in  his  bands  had  a  credit  of  913,743.83. 
This  apparent  surplus  In  the  bank,  November  Ist,  is,  we  think,  accounted  for 
1^  the  learned  connad  for  the  appellant.  The  evidence  shows  tliat  at  this 
time  a  kam  of  925,000  waa  made  by  the  county  of  the  Bank  at  Commerce  to 
meet  tbe  current  demands  upon  the  treasury.  It  is  true  that  in  his  annual 
report  the  treasurer  says  that,  on  tbe  second  of  November,  1874,  he  received 
the  avails  ot  this  loan,  viz.,  924.316.70;  but  as  the  evidence  in  the  case  shows 
that  his  balance  In  the  Bank  of  Commerce  constantly  ^creased  after  tbe  first 
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of  November.  1874.  until  it  was  overdrawn,  December  1,  1874,  it  is  quite 
probable  that  he  had  the  benefltof  this  $24,316.70  in  his  account  with  the  bank 
on  the  flrst  of  November,  instead  of  on  the  2d ,  as  stated  In  bis  report.  There 
is  no  other  plausible  way  of  accounting  for  the  apparent  surplus  of  funds  In 
the  hands  of  the  treasurer  on  the  Qrstof  November,  1874,  and  this  supposition 
will  make  it  consistent  with  all  the  other  evidence  In  the  case,  giving  the 
county  funds  credit  for  this  S24,316.70  on  the  first  of  November,  1874,  and 
then  the  funds  would  have  a  credit  on  that  day  of  $28,071.54,  and  his  bank 
account,  being  but  $13,715.64,  leaving  him  short  $14,354.90,  which  is  con- 
sistent with  all  the  other  evidence  in  the  case.  It  is  urged  by  the  learned 
counsel  for  the  respondents  that  the  shortage  in  the  treasurer's  account  was 
undoubtedly  created  by  bis  expenditures  of  the  public  funds  In  his  attempt  to 
be  re-elected  in  1874.  We  do  not  think  this  contention  can  be  sustained,  for 
two  reasons:  First,  It  is  contrary  to  the  direct  evidence  of  Mr.  Ehlers,  who 
testifies  that  the  misappropriation  of  the  funds  commenced  early  in  his  term 
of  office,  and  continued  until  about  the  last  of  November^  1874;  and,  aecondt 
this  claim  would,  upon  the  theory  of  the  learned  counsel  for  the  respondents, 
that  EbIei-8  had  on  hand,  November  1,  1874,  about  $10,000  more  tlianhe  was 
indebted  to  the  funds  in  his  hands,  prove  that,  in  the  month  of  November, 
1874,  he  expended  for  his  personal  purposes  the  said  sum  of  $10,000,  and  the 
further  sum  of  $14,000,  or  over  $24,000;  for  the  evidence  shows  that,  on  the 
first  of  December,  1874,  Ehlers  was  short  In  his  accounts  with  the  county  over 
$14,000.  Of  this  shortage,  the  general  bondsmen  paid,  In  December,  1874» 
$3,500,  leaving  a  balance  of  over  $10,000  short  at  the  expiration  of  his  term 
of  office,  and  being  a  less  amount  than  the  shortage  of  the  special  court-house 
fund,  May  2, 1874.  Notwithstanding  the  reputed  liberality  of  candidates  for 
county  and  other  offices  in  the  city  of  Milwaukee,  we  ai-e  not  prepared  to  find, 
upon  the  uncertain  evidence  In  this  case,  that  Mr.  Ehlers  expended  $24,000 
In  bis  attempt  to  be  re-elected  in  November,  1874,  but  are  rather  inclined  to 
believe  that  the  sum  of  $3,500  which  was  immediately  afterwards  contributed 
by  his  general  Irandsmen  towards  making  up  the  shortage  in  bis  accounts,  was 
a  nearer  approach  to  his  expenditures  In  that  contest 

There  is  nothing  which  has  been  done  by  the  county  board  of  supervisoi-s 
which  should  estop  the  county  from  enforcing  its  claim  against  the  respond* 
enta.  See  Jeff'enon  Co.  v.  Jones,  19  Wis.  51;  Kewaunee  Co.  v.  Knip/er,  37 
Wis.  496;  Supervisors  v,  £(r<2m2Z,  4  Wend.453.  After  a  careful  consideration 
of  all  the  evidence  In  the  case,  we  see  no  reason  for  changing  the  opinion  wo 
came  to  in  the  former  case,  viz .,  that  the  shortage  in  the  account  of  the  treas- 
urer, to  the  extent  of  at  least  the  balance  remaining  unaccounted  for,  was  in 
the  court-house  fund,  and  not  in  the  general  fund. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  Is  remanded, 
with  direction  to  that  court  to  enter  judgment  in  favor  of  the  appellant,  and 
a^inst  the  respondents,  for  the  sum  of  $8,260.27,  with  Interest  on  said  sum 
at  the  rate  of  7  per  cent,  per  annum,  from  the  twentieth  day  of  Jannary,  1875. 
to  the  date  of  the  entry  of  such  judgment. 


Maoill  and  another  v.  Stoddabd. 

(Baprems  Cburt  of  Wi$eontin.    Noveiuber  22,  1887.) 

1.  EviDEKCB — Pabol — Wbittkh  Cohtbact. 

Plainti^  sued  to  recover  the  agreed  compeoBation  for  procuring  a  purchaser  for 
(^rtain  land  of  defendant.  The  written  oontrsct  Btateil  the  amount  lor  which  the 
land  was  to  be  sold,  and  that  plaintiffs  were  authorised  to  executea  contract  for  the 
Bale  thereof,  but  dia  not  atate  the  ternia  of  aale.  Held,  that  parol  eridenoa  waa  ad- 
missible to  show  a  verbal  Bgreement  aa  to  such  terma. 

2.  Pbihcifal  AJtD  AeaiT— Kbal-Bstatr  Aokkti — Commibsiokb. 

Plaintifib,  real-eatate  agents,  agreed,  for  a  certain  per  cent,  an  the  price,  to  pro- 
cure a  purchaser  for  defeadant'B  laod.   The  evideooesoowed  that  plalntiffa  procured 
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■  parchuar  for  the  land  on  the  tarnM-agreed  upon,  and  that  defendant  then  reftaied 
toMll.  but  wantcid  •  higher  prioe.  fftUt  that  the  evldeuoa  warranted  a  Terdict  for 
plalntift  for  the  affreed  compeoBaMon. 

Appeal  from  circuit  court,  La  Crosse  county. 

FftUt  dt  Bxtndley,  for  respondents.  Frentiat,  Sugheg  A  Miller  and  Jfor- 
mo  (ft  Jfeuten,  for  appellant. 

Obion,  J.  This  action  was  brought  in  a  Justice's  court  to  recover  the  per 
cent,  or  compensation  alleged  to  have  been  promised  by  the  defendant  to  tlie 
plaJntifto  for  procuring  a  purchaser  tor  certain  lands  of  the  defendant,  upon 
the  terms  agreed  upon  by  them.  The  defendant  recovered  judgment  before 
ttie  Justice,  which  was  appealed  to  the  circuit  court,  and  in  that  court  the 
plSinUfl  obtained  a  verdict  for  the  said  compensation  and  interest.  There 
was  a  motion  for  a  new  trial  on  the  sole  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence,  which  was  overruled,  and  exception  taken.  From 
the  judgment  on  this  verdict  this  appeal  is  taken. 

There  are  some  exceptions  to  the  ruling  of  the  court  in  admitting  certain 
evidence*  and  to  the  charge  of  the  court  in  some  purticnlan,  but  the  main 
question  is  upon  the  legal  effect  of  the  fticts  proved,  or  whetfaw  the  verdict  Is 
contrary  to  the  law  or  evidence.  We  have  examined  the  whole  charge,  and 
particularly  the  parts  thereof  excepted  to,  and  can  find  nothing  objectionable, 
if  the  evidence  admitted  was  competent.  There  is  only  one  ocoeptfon  to  evl- 
denoe  nrfed  in  the  brief  of  the  appellant's  oounsd,  or  that  need  be  consid- 
ered. Whether  tlw  eonUact  proved  is  valid,  will  be  oonstdwed  with  the  legal 
effect  of  all  the  evidence  to  warrant  the  verdict. 

The  contract  is  as  follows,  viz: 

**La  GBOeSE,  WncONsn?,  August  18, 1885. 

"To  MagiU  Brothent  La  Croau,  Witeotuin  —  Oehtlbhen:  Tou  are 
hereby  to  sell,  or  procure  a  purchaser  for  the  sale  of  the  following  real  estate 
and  premises,  rdeseribed]  at  any  time  within  <)ne  year  from  date,  for  the  con- 
sideration of  #1,600,  and  yon  are  anthorized  to  execute  a  contract  for  such  sale 
to  such  pnrchaser  or  purchasers  in  our  name,  upon  the  fort^ing  terms ;  and 
for  ttw  selling  of  or  procuring  a  purchaser  fm  such  premises,  I  agree  to  pay 
yon  five  pffl:  cent,  eommiaaion  upon  said  $1,600.  In  case  said  premises  are 
sold  by  us,  though  not  through  your  procurement  within  such  Ume,  we  agree 
to  pBLj  you  per  cent,  commission  on  ttie  purchase  money. 

[Signed]  **  Chas.  h.  Btoddabd.  ** 

It  will  be  ohMTved  that  the  terms,  whether  cash  down  or  some  of  it  on  time, 
are  not  given,  but  perhaps  it  might  be  assumed  that  such  terms  must  be  caah 
down. 

1.  There  was  testimony  offered  on  behalf  of  the  plaintiff  to  show  that  the 
terms  were  fixed,  by  parol  agreement,  to  be  $600  cash,  and  the  balance  to  be 
secured  bynufftgage  upon  the  premises.  This  was  objected  to  by  the  defend- 
ant's counsel,  on  the  ground  tlwt  parol  evidence  could  not  be  Admitted  to  vary 
*'  or  alter  the  written  contract.  On  the  ground  that  the  written  contract  shows 
only  part  of  the  transaction,  and  is  silent  as  to  the  terms  of  the  sale,  snch  evi- 
dence is  competent  to  supply  the  defect.  Frey  v.  Vanderhoo/,  15  Wis.  397 ; 
Bank  v.  Bank,  16  Wis.  120;  Janes  v.  ICet/ea,  Id.  562;  Hahn  v.  BoolitUe,  18 
Wis.  196;  PeteriKm  v.  Johnson,  22  Wis.  21;  Jilson  v.  Gilbert,  26  Wis.  637; 
1  Starkie,  267;  2  Pars.  Gont.  66.  It  would  seem  that  the  terms  upon  which 
the  sale  might  be  made  were  not  expressed  in  the  written  contract,  or  implied 
therefrom,  from  the  fact  that  the  plaintiffs  were  authorized  to  execute  a  con^ 
tract  for  the  sale,  which  would  not  be  necessary  If  the  terras  were  cash  down. 
What  shonid  be  the  terms  of  the  contract  of  saJe  seem  to  have  been  omitted. 
But  if  the  written  contract  was  doubtful  or  obscure  on  this  point,  parul  evi- 
denoe  woald  be  competent  to  make  it  certain.  Musgat  v.  Pumpellff,  46  Wis. 
660,  1 N.  W.  Bep.  410.   But  on  the  ground  tlwt  the  contract  expressed  or 
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Implied  cash  terms,  tiian  tha  testimony  was  equally  proper  to  sIiott  a  change 
of  the  contract,  or  a  new  one  in  tliHt  respect.  Brown  v.  Bwrhard,  52  Wis. 
205, 8  N.  W.  Kep.  725;  Gosa  v.  Lord  Nugent,  5  Barn,  ft  Adol.  58,  The  con- 
tract WHS,  therefore^  that  the  plaintiffs  should  And  a  purchaser  of  tlie  prem- 
ises for  6600  cash,  aud  the  balance  on  time  secured  by  mortgage  upon  the 
premises. 

2.  Did  the  evidence  warrant  the  verdict?  Edwin  B.  Magill,  one  of  the 
plalntifls,  testlQed  substantially  that  about  ^ght  weeks  after  the  date  of  the 
contract,  he  procured  a  purchaiser  for  said  land  in  the  person  of  one  James 
•Canterbury  on  said  tenns.  Id  is  argued  by  the  learned  counsel  for  the  appel- 
lant that  audi  terms  were  not  agreed  upon  between  the  witness  and  said  <Si&- 
terbury,  but  that  the  latter  offered  only  MOO  cash  down.  The  learned  coun- 
sel omits  to  notice  the  testimony  of  tlie  witness  npon  this  point.  Aftertestify- 
Ing  that  Guiterbury  wished  to  get  the  land  If  be  could,  by  paying  only  •100 
•down,  tlie  witness  was  asked  to  state  the  conversation,  and  he  answered:  "He 
anid  he  would  take  the  farm;  that  was  settled."  He  was  then  asked:  "At 
what?"  and  answered:  '<At«l,600.  and  $600  down."  It  IstroethatCantei^ 
bury  wished  to  get  the  land  if  he  could  by  paying  onty  9400  down,  sboA  the 
witness  tried  to  have  tlie  dtfendant  so  motUI^  the  terms,  but  he  refused  to  do 
40.  He  testified  further  tliat  the  next  morning  he  tokt  the  dtfendant  he  bad 
a  purclmser  for  the  farm,  and  he  seemed  pleased  with  it*  and  that  he  went  to 
■Canterbury  to  get  some  money  to  settle  tlie  bargain,  and  found  him  sick  and 
unable  to  do  business.  In  two  or  three  days  afterwards,  the  witness  reodved 
A  note  from  the  defendant,  which  was  then  mislaid  or  lost,  saying  that  he  had 
received  a  letter  tiom  his  wife,  who  was  east,  saying  that  she  was  unwilling 
to  sell  the  form  for  91,600,  and  would  not  sign  the  deed.  The  defendant 
tlterefore,  refused  to  carry  out  the  bargain  on  those  terms.  The  witness  tliere- 
vpon  demanded  said  commissions  tliat  he  had  earned,  and  the  defendant  re- 
fused to  pay  them  until  the  farm  was  sold  upon  tlie  new  terms  tii^  might 
tliereaf  ter  Ax,  and  tha  witness  |oId  tlie  defendant  tiiat  they  would  have  nothing 
t  more  to  do  with  it,  and  he  saw  said  Canterbury  as  soon  as  he  was  able  to  be 

seen,  and  told  binr  ttuit  he  could  not  sell  him  the  farm,  and  the  above  reasons 
why  he  could  not  do  so.  The  said  James  Canterbury,  as  a  witness  fcur  the 
plaintifTs.  testified,  substantially,  that  Edwin  Magill,  one  of  the  plaintifEa, 
came  to  him  in  Septombo',  1885,  and  proposed  to  sell  him  said  premises  for 
•1,600,  6600  down,  and  tlie  balance  on  mortgage,  and  that  he  agreed  to  pur> 
chase  the  same  on  those  terms,  and  was  able  and  willing  to  comply  with  said 
iterms.  This  evidence,  under  the  authorities,  most  clearly  establishes  the  de- 
fendant's liability  to  pay  tha  plaiiitlfTs  said  commission  of  5  percent,  upon  the 
■•1,600.  The  plaintiffs  had  fully  performed  the  contract  upon  their  part  oi 
furnishing  a  purchaser  of  said  premises,  on  the  terms  agreed  upon,  and  the 
defendant  prevented  the  consummation  of  the  sale  to  such  purchaser  on  his 
own  responsibility.  The  plaintiffs  did  all  they  agreed  to  do  or  wereable  to  do. 
This  would  seem  to  ba  a  very  plain  case,  without  any  doubt  or  difficulty.  The 
plaintiffs  produced  the  purchaser  ready  and  willing  to  purchase  on  the  terms 
fixed,  and  the  defendant  revoked  their  authority  to  sell  on  those  terms,  and  re* 
fused  to  carry  out  the  sale,  as  in  Kelly  v.  Fhelps,  57  Wis.  425.  15  N.  W.  Rep. 
885.  The  plaintiffs  performed  their  contract,  and  were  as  entitled  to  receive 
their  compensation  as  the  plaintiff  in  O*  Connor  v.  8anple»  57  Wis.  243. 15  N*. 
W.  Kep.  136;  or  as  the  assignee  of  the  middleman  In  Orion  v.  SoofielA,  61 
Wis.  882, 21  N.  W.  Bep.  261.  See,  also,  as  in  point,  Delaplaene  v.  TurttUy,  44 
Wis.  31;  Stewart  v.  Mather,  32  Wis.  344;  MeGacock  v.  Woodli^,  20  How. 
221;  Fraser  v.  Wj/cko^,  63  N.  Y.  448.  There  was  evidence  that  the  parties 
m;vde  another  contract  in  November,  following,  for  the  plaintiff  to  sell  the 
premises  or  procure  a  purchaser  for  the  same,  for  $2,000  at  a  less  per  cent 
But  from  the  testimony  of  the  plainUffs,  this  was  a  new  and  independent 
agreement,  and  was  not  in  any  sense  a  modification  of  the  first  one,  and  Um 
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iMntifb  Blwagn  Instotod  opon  tbrir  oompeiwitlon  aocordlng  to  the  terms 
the  first  one.  The  instruction  of  tlie  court  that  this  new  ammgement  to  sell 
on  different  terms,  would  not  destroy  the  plalntiflb*  right  to  recover  Uie  com- 
missions thc7  had  already  earned,  unless  they  agreed  that  tlie  new  privilege 
of  ailing  It  should  be  a  payment  and  satisfHction  of  the  first  oontract.  was 
dearly  correct,  und  tbe  testimony  for  the  plaintifl  was  tltat  there  w«s  no  such 
agrerment,  and  so  the  Jury  roust  have  found.  The  new  contract,  therefore, 
cuts  no  figure  ill  the  case  on  this  appeal.  The erldence  warranted  the  verdtct, 
and  there  was  no  wror  in  the  record.  The  judgment  of  the  circuit  court  ia 
alarmed. 


Uajbsitbre  o.  Dickbns. 

(3»prtm4  Qnut  of  WUeoiukt.   November  22,  1887.) 

1.  LlBKL  ARD  SlAKDU— CaLUIIQ  PLAIKTirt  A  "SkOHK       AcnoRABLI  PKS  IB. 

Uereiidaiit  publiahed  an  article  in  the  newspaper  cBlUng  tbe  (daintiff  a  "■kauk.'*' 
MM.  tliat  it  was  l)beluu9)<«r«e.* 

X  Bamb— MiTioATion  op  Dahaom— Evidksck 

FlaiiUiffpubliBheda  card  In  relation  to  defendant  In  reply  to  which  the  latter 
published  a  libel  on  plaintiff.  Uerendant  on  the  trial  offawl  the  card  In  evidence 
alao  to  allow  a  convervation  between  plaintiff  and  a  tliird  party  prior  to  tlie  jiub* 
littliing  ortlie  original  card,  but  not  known  to  defendant  when  lie  pnblisliea  JiU 
libel.  He/dt  that  tiie  card  could  be  introduced  in  mitigation  of  daniajfca^  but  tbe 
coiiveniatiuu  could  not  beithown. 

S,  8ake~Kefutatioh  of  PLArifTirr. 

Uelendant  pablislied  a  libel  on  plaintiff  In  reply  to  a  card  pnbllsbed  by  Iilni,  and 
on  the  trial  lielendaot  offered  to  aliow  plainUITs  reimtaliun  "Tor  mcddllnK  and 
making  insinuations  lu  regard  to  his  competitors  In  buaineaa."  HM,  that  aa  there- 
was  noihiug  in  either  publication  to  call  lor  such  proof,  it  waa  properly  refused. 

4.  Same— McAMino  or  Wobds — iKBTRucrio^fa. 

In  an  acUi>n  Tor  libel,  llie  jury  were  inatraded  that  to  publish  In  a  newspaper 
that  a  man  is  asknnk,  "Ifitls  Intended,  as  it  ordinarily  would  be  *  *  *  tu  ren- 
der him  ridiculous  and  odious,"  Is  libd.  HMd,  tliat  tbe  words  "aa  It  ordinarily 
would  h9"  were  not  error,  as  the  Jnry  were  leit  to  d«<dde  wbetber  tbat  waa  the  in* 
tentiun  of  tbe  publication. 

<L  Samb. 

Defendant  In  a  published  article  called  theplaintiff  "asknnk,— a  thing  as  repul- 
sive to  tlie  finer  sensibilities  of  a  man  as  your  low  Insinuations  and  bualnes  prac- 
tices are  to  your  fellow-townsmen."  Heiii,  that  as  the  article  was  libelous  jier  tt, 
the  court,  in  anuntingin  his  charge  that  the  defendant  called  plaintiffs  "skunk'* 
and  "  disreputable  in  liis  bualnea  pmctioH^"  did  not  depart  auiBciently  fhfiu  the- 
Ikcts  to  call  for  a  reversal. 
6b  Bamr— InsTBDCTioim— EzpBBsnoK  or  Opiriok  bt  Ooubt— RsHianM  or  Ybbdiot. 

Defendant  introduced  a  card  publinhed  by  plalmlff.  The  court  in  hb  cliarae- 
spoke  of  tlie  card  as  "a  mere  piece  of  egotism.  On  direction  of  thecourt  one-hair 
of  the  verdict  was  remitted  by  plaintilf,  ife/d,  that  eren  if  such  an  eipresslon  or 
opiuittu  by  tbe  oourt  was  error,  the  renilusion  waa  inlHciently  larice  to  remove  M 
raevance  of  the  defendant,  aa  the  card  was  introduced  only  In  lultigailon  vf  pout* 
uve  damages. 

Appeal  from  circuit  court.  Trempealeau  county. 

This  is  an  action  fur  damages  by  means  of  the  publication  of  the  following 
aUeged  libel: 

"Massuere's  •  Card  '  Analyzed.  I  noticed  In  the  Republican  and  Lea- 
der of  November  26th  a  'card'  (?)  from  W.  P.  ilassuerei  referring  to  ttie 
recognition  for  the  heroic  services  of  Jolin  Kline  in  the  late  fire,  in  whicli  he 
ungentlemanly  and  mitjiciously  refiecls  ui>on  the  honor  and  manhood  of  my- 
self. In  self-protection  I  desire  to  slate  tbat  the  proximity  of  my  buildings 
and  lumber  to  the  fire  and  otiier  business  houses,  necessitate  the  saving  of 
mj  property  to  protect  the  town.   Had  my  buildings  burned,  nq  power  a,t  our 

■As  to  what  words  are  held  to  be  adionablo  iwr  as^  aee  Pledgee  v.  Kate,  (Oa.)  S  8.  B.. 
Sep.  taOt  aud  csmb  dted  in  nota;  Fuiik  v.  Beverley,  (Ind.j  13  N.  K  Rfp.  578. 
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oommand  oould  have  saved  tfae  entire  vllli^  from  deetrnetlon.  One  of  the 
Tei7  first  to  have  gone  is  the  ooncern  In  which  Mr.  Hassuere  is  interested. 
Hence  the  fight  vhs  made  fox  very  many  others  and  not  for  me  alone,  as  Mr. 
M.  seems  nnprtnclpltd  enough  to  reflect.  In  regiird  to  raising  mon^  to  re- 
place the  coat  said  to  have  been  lost  by  Mr.  Ktlne,  It  appears  that  Mr.  Kline 
went  to  Mr.  Massuere  to  purchase  a  eoat  immediately  after  the  fire;  no  coat 
could  be  found  suitable  in  his  stock,  and  the^  together  went  over  to  Bohrle 
Broe.  &  Maurer'B,  where  one  was  obtained.  The  presentation  of  the  coat  to 
Mr.  Kline,  gratU,  was  only  a  Just  recognition  of  bis  services,  and  credlfa^Ie 
to  the  gentlemen  who  contributed.  But  the  solicitation  was  done  by  some 
one,  probably  by  Massuere,  very  silently.  He  never  solicited  from  me  nor 
even  mentioned  the  subject  to  me  in  any  way,  hence  I  had  no  chance  to  con- 
tribute to  that  particular  fund.  But  I  feel  conQdent  that  upon  a  comparison 
of  time  it  will  be  found  that  I  had  handed  to  Mr.  Kline  a  money  consldwa- 
tion,  before  a  cent  was  subscribed  by  any  man  for  the  coat,  and  I  think  a 
sum  very  nearly  the  value  of  the  coat;  hence  not  wholly  devoid  of  apprecia- 
tion for  valiant  services.  This  much  to  the  public  in  defense  of  my  honor, 
and  I  know  'tis  sufficient  to  the  fair-minded,  certainly  to  those  who  may  know 
the  situation.  Now  to  Mr.  Massuere,  I  desire  to  frankly  say  your  stab  is  un- 
provoked and  unmerited.  I  resent  it  as  an  act  on  yonr  part  devoid  of  princi- 
ple, honor,  and  manhood.  In  no  respect  do  I  stand  in  your  shadow,  or  that 
of  any  other  man  in  this  community  in  response  to  merited  charity  or  public 
enterprise.  Considering  your  low,  mean,  dirty,  uncalled-for  thrust,  you 
must  lose  all  self-respect,  and  I  denounce  you  as  only  fit  to  be  classed  with 
that  repulsive  order  of  creation,  the  Mephitis  Americana.  If  your  ignorance 
is  as  limited  as  your  sense  of  manhood,  honor,  and  decency  appears  to  be,  you 
will  be  unable  to  comprehend  the  appellation  applied  to  you,  and  to  save  you 
ttie  further  humiliation  of  seeking  light  from  your  neighbors,  I  will  translate 
for  your  benefit:  SKUXK, — a  thing  as  repulsive  to  the  finer  sensibilities  of 
man  as  your  low  insinuations  and  business  practices  are  to  your  fellow-towns- 
men. [Signed]  "B.  L.  Digkkrs." 
The  card  therein  referred  to  is  as  follows: 

"A  Card.  Mr.  J.  Kline,  of  Waumandee,  happened  to  be  in  town  at  the 
time  of  the  fire,  and  took  hold  like  a  good  fellow,  and  during  the  time  lost 
his  coat.  He  stood  in  tfae  intense  heat,  and  through  his  help  with  others, 
saved  the  hardware  store  of  B.  L.  Dickens.  Through  the  contributions  of 
Proctor  Bros.,  John  Maurer,  Erail  Maurer,  Dr.  G.  N.  Hidershide,  JohnDres- 
seedorfer,  Peterson,  Massuere  &  Co.,  Tim  Selk,  and  J.  M.  Fertig,  a  coat  was 
bought  and  thanks  returned  to  John  for  his  help. 

[Signed]  "  W.  P.  Massueek.  " 

The  answer  consists,  in  effect,  of  denials,  admissions,  and  matters  in  miti- 
gation of  damages.  On  the  trial  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  91,000.  Thereupon,  the  defendant  moved  upon  the  minutes  of 
the  court  to  set  aside  the  verdict,  and  for  a  new  trial.  On  the  plaintiff's  fil- 
ing a  remission  of  $500  from  the  verdict,  the  court  overruled  said  motion. 
Thereupon  judgment  was  entered  in  favor  of  the  plaintiff  for  damages,  costs, 
and  disbursements,  amounting  in  all  to  #667.29,  from  which  the  defendant 
brings  this  appeal. 

S.  V.  Nye,  for  respondent.  H.  Jf.  Leu>U,  8.  HUihmond,  and  Thomat  Simp- 
son,  for  appellant. 

Cassodat,  J.  1,  This  action  is  for  damages  by  reason  of  publishing  the 
plaintiff  as  a  "skunk,"  with  atMiompanylng  epithets.  We  think  the  article 
published  by  the  defendant  must  be  regarded  as  libelous  per  se,  within  the 
repeated  decisions  of  this  court,  even  when  construed  in  connection  with  the 
csjd  mentioned  in  it.  It  is  unneceasanr  to  restate  the  role  as  to  what  oonsti- 
tutSB  such  Ubel. 


Digilized  by  Google 


MASBUBBB  V.  MCKKX9. 


861 


2.  There  was  no  error  in  excluding  the  eon  venation  of  the  plaintiff  with 
the  witness  HenseL  when  he  asked  him  to  subscribe  for  the  fund  to  bay  the 
coat  mentioned  In  the  two  pobllcations.  It  Is  said  to  have  been  offered  for 
the  purpose  of  showing  the  spirit  in  which  the  plaintiff  Inaugurated  the  at- 
tack upon  the  defendant,  which  appeared  in  the  card.  The  plaintiff's  publica- 
tion of  the  card,  liowever,  cannot,  as  we  tiiink,  be  rc^rded  as  a  josttflcatioo 
of  the  libel.  It  was,  liowever,  proper  to  be  regurdeJ  in  mitigation  of  dam- 
ages, as  it  tended  to  provoke  a  repl^.  But  what  the  pl^tiff  said  to  Hensd 
could  have  no  such  tendencjr,  for  It  does  not  appear  that,  at  the  time  of  pub- 
lishing the  libel,  tlie  defendant  knew  or  had  any  information  of  such  conv^ 
sation ;  and  neltberpnblication  refers  to  it.  Certainlv  the  card  cannot  be  re- 
garded as  libelous  ^  »e.  The  question  here  is  not  whether  tlie  plaintiff  was 
moved  to  publish  Uie  card  hy  actual  malice,  but  how  fftr  it  should goin  miti- 
gation of  damages. 

3.  The  defendant  was  allowed  to  prove  the  plaintififs  "repatation  as  to  his 
hasineas  practices,"  in  order  to  meet  what  was  said  about  "business  prao- 
tlcee"  In  the  Ubel.  But  error  is  assigned  because  the  oourt  did  not  also  allow 
the  defendant  to  prove  bj  the  same  witness,  what  the  plaintiff's  reputation 
was  "for  meddling,  making  insinuations  in  regard  to  competitors  in  busi- 
ness. **  But  there  is  nothing  in  either  publication  to  make  it  the  duty  of  the 
court  to  allow  such  additional  proof.  Besides,  the  defendant  was  allowed  ta 
make,  substantially,  such  proof  by  two  other  witnesses. 

4.  Error  is  assigned  because  the  court  said  to  the  jury:  "Now  to  say  of  a 
man  in  writing,  and  to  publish  It  in  a  newspaper  that  he  is  a  skunk,  ^itU 
intended,  as  U  ordinarily  tootdd  be  when  such  words  are  used,  to  render  him 
ridiculous  or  odious  in  the  eyes  of  the  people  who  read  the  article.  Is  libel." 
The  court  here  merely  states  that  such  publication  as  therein  mentioned  when 
standing  alone,  if  m^e  with  such  intent,  would  be  libelous,  with  the  addition 
that  it  would  ordinarily  be  so  intended.  Such  addition  is  the  only  ground  of 
criticism,  but  it  was  not  said  of  the  publication  in  question,  certainly  not  of 
it  as  a  whole,  nor  even  of  what  was  therein  mentioned,  If  published  with  a 
different  Intention  as  the  jury  were  at  liberty  to  Snd. 

5.  Bxception  is  taken  because  the  court  told  the  jury  that  "to  publish  in  a 
newspai)er  of  any  one  that  he  is  guilty  of  low  business  practices,  meaning  to 
haw  it  underttood  that  In  his  business  he  is  unfair,  and  disreputable,  or  dis- 
honest, is  libelous.  8o  if  you  believe  that  by  tlie  publication  of  this  article 
the  d^endant  intended  to  represent  the  plaintiff  as  being  disreputable,  dis- 
honest, and  low  in  business  transactions,  and  In  the  transaction  of  his  busi- 
ness, or  by  calling  him  a  skunk  that  he  meant  to  make  him  ridiculous  and 
offensive  in  the  eyes  of  the  people  who  should  read  the  article,  then  it  is  a 
libel."  What  has  just  been  said  as  U>  the  other  extract  from  the  charge, 
seems  to  be  equally  applicable  to  both  of  these.  It  is  said  that  the  language 
thus  used  by  the  court  is,  by  way  of  Intimation,  a  departure  from  the  language 
of  the  article.  But,  like  the  other  quotation  from  the  chaise,  they  were  each 
put  hypothetically.  or  by  way  of  illustration,  with  the  qualification  "meaning 
do  have  it  understood"  believing  "the  defendant  intended,"  etc  In  view  of 
the  fact  that  the  article  was  libelous  upon  Its  face,  and  other  portions  of  the 
charge  submitting  to  the  jury  the  question  of  mitigating  (Urcumstancra,  we 
do  not  feel  authorized  to  conclude  that  the  jury  were  liable  to  be  misled  by 
these  portions  of  the  charge. 

6.  Oh  the  subject  of  damages,  the  court,  among  other  things,  charged  the  ' 
jury:  "If  there  was  an  adequate  and  snflScient  provocation  for  it  in  the  pub- 
lication of  the  article,  calculating  to  produce  a  prejudice  against  the  de- 
fendant among  his  neighbors,  it  would  go  to  mitigate  the  damages;  so  the 
publication  of  Mr.  Idassut-re's  is  competent  and  proper  to  be  considered  in  re- 
lation to  this  question  whether  the  plaintiff  Is  entitled  to  punitive  damages. 
Tea  want  to  examine  that  queetlon,  and  see  whethor  there  Is  anything  In 
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that  article  which  ought  to  provoke  a  reasonable  man  to  call  his  neighbor^ 
even  if  he  did  not  like  him,  such  namee  as  these.  Evldeutly  the  article  which 
JUa98iier«  published  was  in  bad  taste  on  the  face  of  It.  It  looks  likea  piecat^ 
egutium,  advertising  his  generosity  In  making  a  present  to  the  man  who  had 
donij  well  at  the  tire,  and  I  think  it  is  d^^alt  to  tee  much  more  o/  it.  It 
dues  not  oaj  that  Mr.  Dickens  was  no^  there  and  that  he  did  not  give  the  mnn 
a  present  or  anything  of  that  kind.  But  on  the  face  of  it,  it  looks  likeaf»«r» 
piece  of  egotism,  and  in  bad  taste  on  the  part  of  the  plaintiff,  nor  was  there 
anything  Mbout  ail  these  circumstances  that  appear  in  evidence  that  would 
Justify  a  reasonable,  careful  man  to  publish  an  article  in  which  he  used  op- 
probrious names,  in  calling  his  neighbor  a  skunk  and  din-stable  in  hi* 
businese  praoticet.  If  there  was,  that  circumstance  shotild  be  considered  by 
you  as  going  in  mitigation  of  punitive  damages,  and  not  of  imI  or  substan- 
tial damiiges,  which  the  taw  mentions." 

Excfption  is  taken  to  all  of  this  portion  of  the  charge  except  the  first  and 
Just  sentences.  It  is  said  the  court  did  not  instruct  the  jury  to  consider  the 
article  as  a  whole,  but  dwelt  upon  "isolated  words,  sentences,  or  portions." 
But  a  large  part  of  the  article  was  confessedly  harmless,  and  was  treated  by 
the  court  as  "a  very  good  reply"  to  what  had  b^en  published  by  the  plaintiff. 
It  wits  the  "calling  names,"  and  the  characterizing  the  plaintiff  in  the  defend- 
imt's  article  that  the  court  was  dealing  with.  Asides,  the  defendant  made 
no  request  for  the  court  to  charge  the  jury  to  consider  the  aiticle  as  a  whole, 
for  the  presumable  reason  that  it  was  at  the  time  regarded  as  SHtisfiictory. 
AVe  do  not  ttiink  the  court  here  misled  the  jury  in  assuming  that  tlie  defend-  ' 
ant  cjilied  the  plaintiff  a  "skunk"  or  "disreputable  in  his  business  practices." 
It  is  true  ttiat  at  first  he  merely  denounced  the  plaintiff  "as  only  fit  to  be 
clitssed  with  tiiat  repulsive  order  of  creation  the  Mephitis  Americana."  But 
this  is  immediately  followed  by  a  reference  to  the  plaintiff's  "ignorance"  be- 
ing surh  as  to  render  him  "unable  to  comprehend  the  appellation  applied  to 
yon,"  tlierefore,  he  said:  "T  will  translate  for  your  benefit:  SKUNK, — a 
thing  a»  reptiisive  to  the  finer  sensibilities  of  man  as  your  low  insinuations, 
and  basineas  practices  are  to  your  fellouytormsmen."  To  say  that  a  man  is 
**repnl8ive"  and  "low"  in  his  "business  practices"  Is,  in  effect,  to  say  he  is 
"disreputable"  In  such  practiora.  At  all  events,  the  departure  is  not  sucli  aa 
to  call  for  a  reversal  In  a  case  where  the  article  is  libelous  per  se;  and  hence 
the  only  question  is  one  of  damages,  which  was  fairly  submitted. 

7.  It  is  true,  ttie  court  rather  belittled  theslgnificanceof  Llteplaintiff'scard^ 
in  giving  the  opinion  that  it  was  not  "much  more"  than  "a  piece  of  egotism" 
or  "a  mere  piece  of  egotism."  This  feature  of  the  charge  has  generated  more 
doubt  In  the  minds  of  some  of  us  tliim  any  other,  but,  after  all,  the  question 
of  fact  upon  which  such  opinion  w:is  given  was  squarely  submitted  to  the 
jury  for  tlieir  determination.  Many  courts  hold  that  such  expression  of  opin- 
ion on  a  mere  question  of  fact,  wliich  is  finally  submitted  to  the  juiy  for  de- 
termination, is  not  error.  Sailtoay  Co,  v.  Putnam,  118  U.  S.  553.  7  8up. 
Ct.  Uep.  1;  Porter  v.  Setter,  2S  Pa.  3t.  421.  62  Amer.  Dec.  841;  £.,kwood- 
v.  0"rdon,  7  Rich.  Law,  474,  62  Amer.  Dec.  418;  and  the  cases  cited  in  these 
referpnces.  But  here  the  fact  upon  which  such  opinion  was  given  related 
wholly  to  the  mitigation  of  the  punitive  damages;  and  it  appears  from  the 
record  that,  under  the  direction  of  the  court,  one-half  the  verilict  returned  by 
the  jury  was  remitted  by  the  pUintiff.  This  remission  seems  to  have  been 
■udlciently  large  to  remove  all  grlevanee  ot  the  defendant  by  reason  of  such 
expi-ession  of  opinion,  even  if  it  was  error.  Certainly  wecannot  say  that  the- 
damages  are  now  excessive.  Tlte  judgment  <tf  the  ^rouit  court  is  aittrmed.. 
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MoCaxti^  Aaalgnee,  etc.,  o.  Thatsb  aaxA  another. 

{Bvxremt  Ckntrt  tf  R^itooM^R.   KoTember  22, 1887.) 

AniovMBirr  tob  Bsmwit  (w  Ckiditobi— JuDQnHT  Non  Bzwdtio  Hou  tbah  60 
Dais  Pbiob  to. 

The  provlBions  of  Iaws  yVa.  1888,  «.  8tt^  {  2,  that  "  evny  ezecntion  lavy  made 
under  a  judgment  oontiBaBed  Against  uiynicb  InsoWent  debtor  witbln  sixty  days  prior 
to  an  anignmeat  for  the  benefit  of  creditors,  or  onder  a  Judgment  entered  on  a 
jodgnient  note  by  any  aoch  debtor  within  sixty  days  prior  to  any  each  assignment, 
and  thelienofanysoch  JndgmentsQpon  real  estate,  shall  bevoidandofnoeffect," 
do  not  apply  to  axeenttons  levied  under  Jadgmcnts  enterod  apon  judnnetit  notes 
uecuted more  than  00  days  prior  to  such  •SHgnmant.  GASBoDav  and  Taylob,  JJ., 
dlnenUng. 

Appeal  from  circuit  conrt.  Monroe  county. 

'Finchet,  Lynde  d  Miller,  Geo.  Oraham,  and  Pinney  tft  Sanborn,  for  appel- 
lant. Morrow  dt  Mtuta*  and  Jenkins,  Winklert  A  Smith,  for  reapond- 
enta. 

Obtoh,  J.  The  facta  of  tUa  case  are  briefly  theae:  On  May  9. 1884,  J.  T. 
Bean  and  T.  8.  Fowera  made  their  joint  and  sevend  notea*  payable  to  the  de- 
feutant  Thayer  in  90  days  from  date,  for  $6,809.70.  with  interest  at  10  per 
eent.  after  maturity.  "And,  to  aeoure  the  payment  of  said  amount,"  the 
mafcera  eoceeuted  **an  IrrerooaUe  power  of  attorney"  to  enter  Judgment  and 
laane  execntioa  to  ocdlect  ttie  amount  due  on  aaid  note.  On  the  same  daj  the 
same  paitlea  made  anotiier  note  payable  to  the  defendant  Thayer  within  90 
dqv,  for  $18,677,  with  intttreat  at  10  per  cent,  after  due,  which  waa  secured 
by  a  like  power  of  attorney.  On  January  24, 1887,  judgment  was  entered,  by 
virtue  of  aaid  power  of  attorney,  on  the  first  said  note  for  $7,789.70,  the 
amount  due  tlwreon.  with  costs  taxed  at  $6.87,  and  on  the  second  said  note 
for  $28,268.42,  the  amount  due  thereon,  with  costs.  On  the  same  day  execa- 
tioos  were  iaaued  on  aaid  judgments  to  the  defoidant  Angle,  aa  sheriff,  wlu^ 
by  Tiztae  thoreof ,  levied  and  seised  upon  the  property  of  said  Fowera,  consist- 
ing of  a  large  atodc  ci  merchandiae,  hardware,  and  miacellaneous  goods,  con- 
tained in  two  stores  and  one  warehonae  of  said  Powers,  at  the  eity  iji  lomah, 
in  this  state.  On  ttie  twenty-^ghth  di^  of  January,  1887,  si^d  Powers  duly 
made  a  voluntary  assignment  in  writing  of  all  his  inroperty,  for  the  benefit  of 
his  creditors,  to  the  said  plaintiff  McCaul,  according  to  the  statute.  The  said 
plaintiff  McGaal,  as  such  assignee,  brings  this  suit  against  the  defradants 
Thayer  and  Angle,  alleging  in  his  complaint  the  above  facts,  and  also  that, 
at  the  time  of  the  entry  of  said  judgments  and  the  issuing  of  said  execution, 
the  said  defendant  Thayer  knew,  or  had  reasonable  cause  to  believe,  said 
Powers  insolvent,  and  prays  that  said  judgmeots  and  execution  levies  be  set 
aside,  and  adjudged  void;  and  tliat  said  defendant  Tliayer  account,  etc.  The 
defendants  demurred  to  the  complaint,  on  the  ground  that  it  stated  no  cause 
of  action,  and  the  demurrer  was  sustained. 

The  said  Judgments  having  been  entered  upon  powers  of  attorney,  and  the 
executions  thereon  having  been  levied  within  60  days  before  the  making  at 
said  aasignment,  the  suit  is  predicated  upon  the  last  dause  of  section  2,  e.  §49, 
of  the  General  Laws  of  18ti3,  which  gives  to  an  assignee  the  power  necessary 
to  Institute  any  action  or  proceeding  to  set  aside  and  avoid  any  levy  named  in 
the  fizat  part  of  said  section,  which  reads  as  follows:  "Every  execution  levy 
made  under  a  judgment  confessed  against  any  such  insolvent  debtor  within 
sixty  days  prior  to  any  assignment  fco*  the  benefit  of  creditors,  or  under  a 
iudgmmt  entered  on  a  judgment  note  ana  9uah  dMor  toithin  siccty  days 
prior  to  any  tueh  aseignmentt  shall  be  void,  and  of  no  effect. "  The  only 
question  in  this  case  presented  on  the  appeal  is  whether  the  levy  of  the  exe- 
.cations  npon  these  judgments  la  v<M  within  the  meaning  of  the  last  clauae 
aboYo  quoted.  It  is  not  contended  bj  the  learned  oounMl  of  the  i^pellant 
V.35N.  w.no.4 — 28  ^  ^  ^  U 
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that  this  levy  is  void  nnder  the  first  clause,  as  a  levy  made  under  a  judgment 
confessed  against  the  assignor  as  an  insolvent  debtor,  although  the  language 
is  broad  enough  to  include  all  judgments  confessed  in  person,  by  cognovit  or 
by  an  attorney  under  a  power  from  the  defendant.   If  the  last  clause  above 

auoted  did  not  exist,  such  would  undoubtedly  be  the  construction  held,  and 
lis  levy  would  be  void  as  being  under  a  judgment  confessed  against  an  in- 
solvent debtor  within  60  days  prior  to  his  assignment.  What,  tlien,  is  the 
use,  meaning,  and  construction  of  the  last  clause.  Do  the  words  **by  any 
such  debtor, "  qualify  the  entry  of  the  judgment  or  the  judgment  note?  Is  it 
the  judgment  note  by  any  such  debtor  or  the  entry  of  judgment  by  any  such 
debtor  within  60  days?  It  must  be  confessed  that  this  language  is  defective 
and  uncertain,  and  perhaps  strictly  incorrect,  and  yet  I  think  this  clause  Is  not 
void  for  uncertainty,  but  ma;  be  construed  aooor^ng  to  the  ocdiaazy  mles  <tf 
statutory  construction. 

It  may  be  some  light  may  be  thrown  npon  the  question  as  to  what  the 
words  "  by  any  such  debtor"  mean  by  the  legislative  history  of  the  bill,  which 
finally  beoime  the  law.  The  first  bill  made  the  judgment  note  given  within 
6U  days  of  the  assignment  void,  and  also  any  judgment  entered  upon  any  judg- 
ment note,  by  amendment,  made  within  six  months  prior  to  such  assignment, 
void.  Then  the  scheme  was  changed  by  substitute,  and  every  execution  levy 
under  such  a  judgment  was  made  void,  and  two  kinds  of  judgments  are  men- 
tioned: one  of  judgments  <x»\feaaed  in'the  first  clause,  and  the  other  of  judg- 
ments entered  bypowerof  attorney  or  on  judgment  notes  in  the  second  clause. 
This  substitute  was  amended  by  inswting  between  the  words  "confessed" 
and  "  within  sixty  days"  the  words  "by  any  such  insolvent  debtor."  Then 
this  amendment  was  further  amended  by  striking  out  the  word  "by"  In  that 
clause,  and  inserting  the  word  **against."  as  the  law  now  is.  The  second 
clause  was  amended  by  adding  after  the  word  "  note"  the  words  "by  any  such 
debtor, "  as  it  now  is.  It  would  seem  that  it  was  intended  to  make  the  bill, 
as  to  judgments  entered  upon  judgment  notee.  like  the  original  bill  as  first 
amended,  when  the  word  "made"  was  Inserted.  In  other  words,  the  substi- 
tute, which  finally  became  the  law,  changed  the  first  hill  by  including  judg- 
ments confessed  against  such  insolvent  debtor  within  60  days,  and  making 
the  levy  under  the  judgments  void,  and  striking  out  judgment  notes  given 
within  60  days,  and  retaining  the  clause  as  to  judgments  entered  upon  judg- 
ment notes  "made  by  such  debtor  within  sixty  days,"  etc.,  omitting  the  wo^ 
"made"  in  the  confusion  of  amendments.  It  was  evidently  the  intention  of 
the  legislature  that  execution  levies  under  judgments  entered  npon  judgment 
notes  made  more  than  60  days  prior  to  the  assignment  should  be  exempt  from 
the  operation  of  the  act,  as  in  the  original  bill.  There  doee  not  seem  to  have 
been  any  design  to  change  that  clause,  for  the  amendments  are  principally 
aimed  at  other  parts  of  the  section.  The  word  "against"  cannot  be  inserted 
in  the  place  of  "by"  in  this  clause  without  violating  the  rule  of  construction 
that  all  the  words  must  be  retained  that  have  meaning,  and  the  maxim  «r- 
pressio  uniua  est  exclwio  alterius.  For  the  word  "against"  was  inserted 
ex  industria  in  the  first  clause,  as  to  judgments  confessed,  and  left  out  of  the 
second  clause,  when  the  attention  of  the  leglslatare  was  on  that  special  sub- 
ject. 

It  is  evident  that  not  very  much  aid  can  be  derived  from  the  history  of  the 
bill  which  finally  became  the  law,  but  whatever  significance  there  is  in  it  is 
in  favor  of  the  construction  that  there  is  an  ellipsis  to  be  supplied  by  the 
word  "made,"  or  "given,"  or  some  equivalent  word,  before  the  word  "by," 
and  that  the  clause  "by  any  such  debtor"  refers  to  tbegivingof  the  judgment 
note.  When  judgments  confessed  were  made  the  subject  of  the  first  clause, 
there  was  no  need  of  any  other  provision,  for  judgments  confessed  by  an  at- 
torney under  a  power  or  on  a  judgment  note  were  clearly  included;  so  that 
there  was  no  other  reasonable  use  at  any  other  provision,  unless  the  legislar 
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ture  intended  to  limit  the  operation  of  that  clanse*  and  exclude  Judgments 
which,  although  confessed,  were  entered  within  60  days  prior  to  the  aasign- 
roent  on  judgment  notes,  if  the  judgment  notes  were  made  more  than  GO  days 
prior  thereto.  All  other  judgments  entered  on  judgment  notes  made  within  the 
GO  days  fall  within  the  tii-st  clause,  or  they  are  not  provided  for  at  all.  The 
only  use,  therefore,  of  the  second  clause  is  to  make  a  limitation  of,  or  an  ex- 
ception to,  the  first  clause.  To  do  so,  this  construction  must  have  been  in- 
tended. One  cardinal  rule  of  construction  of  a  new  act,  and  this  act  was 
new,  is  to  have  in  view  "the  mischief  to  be  cured."  What  was  the  mischief 
ur  evil  to  be  cured  by  tbis  act?  It  is  well  expressed  in  the  title,  **An  act  to 
prohibit  debtors  from  giving pr^erenoe  to  creditors,"  etc.  Before  this  act 
was  passed  preferences  were  allowed  by  the  assignment  itself,  and  by  judg- 
ments confessed  by  debtors,  and  by  sales,  mortgages,  hypothecations,  liens, 
and  other  securities  "made,  given,  or  executed  by  an  insolvent  debtor." 
These  were  thought  to  be  evils  to  be  cured  by  a  new  act.  All  these  were 
acta  of  the  debtor,  by  which  hepr^erred  creditors,  and  prevented  "the  equal 
distribution  of  tbis]  property  among  all  [of  his]  creditors."  This  was  the 
only  mischief  to  be  cured.  The  Qrst  bill,  however,  made  the  giving  of  judg- 
ment.notes  within  60  days  prior  to  the  assignment  an  evil  practice  of  the 
debtor,  to  be  prohibited,  fiut  this  was  omitted  in  the  bill,  unless  saved  by 
the  words  "or  other  security."  But  the  acts  of  the  debtor  himself  were  the 
evils  to  be  cured,  and  the  whole  scheme  of  the  bill,  with  the  amendments, 
and  of  the  law,  seems  to  be  to  cure  these  evils,  and  nothing  more.  The  entry 
of  the  judgment,  at  the  instance  of  the  plaintiff  or  creditor  alone,  upon  a  judg- 
ment note  given,  as  these  notes  were,  many  years  before  the  debtor  became 
insolvent  or  thought  of  making  an  assignment,  is  in  no  sense  his  act  at  the 
time  of  making  such  entry.  He  is  entirely  passive.  He  can  do  nothing  to 
aid  it  or  prevent  it.  He  has  given  a  power  of  attorney,  which  is  irrevocable 
because  coupled  with  an  Interest.  The  entry  of  judgment  on  snch  note  by 
the  creditor  is  not  one  of  the  evils  or  within  the  mischief  to  be  cured,  or 
named  in  the  title,  or  vdthin  the  purview  the  law,  without  a  strained  and 
unreasonable  construction  of  words  used,  tt^rther  with  words  not  used,  but 
supplied. 

But  again,  In  connection  with  the  mischief  to  be  cured,  the  giving  or  re- 
ceiving of  judgment  notes  before  the  60  days  prior  to  an  assignment,  and 
the  entry  of  judgment  thereon  within  such  60  days,  were  not  a  mischief  or 
evil.  The  rights  of  the  parties  had  become  fixed  by  the  giving  of  such  a  note 
when  it  was  lawful  and  could  not  possibly  change  the  condition  of  the  debtor 
as  to  his  creditors,  or  prevent  the  eqnal  distribution  of  his  property  among 
them.  The  entry  of  the  judgment  Is  a  mere  legal  consequence  of  the  giving 
tO.  the  judgment  note.  It  is  not  a  new  act  by  the  debtor*  but  a  natnnd  and 
legal  result,  b^nd  his  control.  The  judgment,  so  to  speak,  is  embodied 
within  the  note,  and  a  necessary  part  and  essential  element  of  It.  and  the  note 
naturally  changes  its  form  into  a  judgment  of  record,  under  the  statute.  But 
instead  of  such  notes  and  the  facilities  of  entering  judgments  thereon  being 
an  evil  or  mischief »  snch  a  construction  of  this  act  as  would  utterly  discredit 
and  destroy  this  class  of  mercuitile  and  commercial  securities  in  the  business 
world  wbuld  be  an  evil  and  a  mischief  of  incalculable  extent,  A  judgtuent 
note  is  a  semrity,  and  a  valuable  one,  to  the  h<dder,  and  it  is  so  recited  in  the 
power  of  attorney.  This  method  of  business  Ims  grown  into  the  very  neces- 
sities alava  business  of  banking,  merchandizing,  commerce,  and  of  buying 
and  selling  in  all  forms,  and  of  exchange.  It  is  the  most  common  as  wcdl  as 
the  most  valuable  method  of  security  in  connection  with  commercial  paper, 
and  to  destn^  or  discredit  it  would  derange  and  unsettle  the  business  of  the 
country,  and  seriously  affect  the  public  interests.  Will  it  answer  to  attribute 
such  a  design  or  intention  to  the  legislature  in  the  enactment  of  a  law  to  cure 
a  mischief  of  far  less  magnitude  tlian  that  which  it  creates?   Another  rule 
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of  oonsttuctlon.  among  otlien.  Mnctioned  bj  this  coort,  In  ffairtngton  r. 
Smitht  2B  Wis.  48.  is  "that  evety  part  <ft  thestatote  must  be  viewed  in  oon- 
neetion  with  the  wbolOi  so  as  to  nake  all  parts  harmonize,  if  practicable*  and 
give  a  sensible  and  int^igible  effect  to  each,  and  not  to  place  one  portion  in 
antagonism  to  anoUier.** 

The  cxHistruction  sought  hj  the  appellant's  counsel  would  break  the  har- 
mony of  tlie  whole  act*  which  consists  in  grouping  together  the  acts  of  an  in- 
solvent debtor,  which  shall  be  void  in  view  of  his  assignment.  This  exception 
to  the  whole  of  an  act  of  a  creditor,  warranted  and  justified  by  his  contract, 
and  strictly  lawful  when  made,  would  be  antagonistic  to  all  other  parts  of  the 
act  Anotho-  rule  is  that  "if  posaibl^  no  clause,  sentence,  or  word  shall  be 
superfluous,  void,  or  insignificant,"  and  "every  clause  and  word  sliall  be  pre- 
sumed to  have  been  intended  to  have  force  and  effect,"  What  possible  effect 
could  the  words  "by  any  such  debtor"  have,  if  not  in  connection  with  the 
making  of  the  judgment  note?  It  would  be  absurd  to  apply  it  to  the  entry  of 
judgment,  for  the  debtor  does  not,  and  cannot,  enter  It.  This  being  so,  we 
are  forced  to  supply  tiie  ellipsis  by  some  proper  word  to  give  clear  effect  tothe 
obvious  meaning  of  words  which  have  meaning,  and  which  we  may  not  re- 
ject, and  this  rule  is  well  established.  NichoU  v.  HalUday,  27  Wl?.  406. 
With  such  a  construction  as  is  contended  for  by  the  appellant's  counsel,  the 
ac^  would  be  a  palpable  fraud  upon  the  rights  of  such  a  creditor.  The  debtor 
cannot  revoke  his  power  of  attorney,  which  is  inseparable  from  the  note,  and 
by  which  judgment  upon  the  note  when  due  is  secured  against  all  contingen- 
cies, or  prevent  the  entry  of  judgment  thereon  In  any  dirsof  way,  but  be  can 
do  BO  indiToatly  by  making  an  assignment.  It  cannot  be  that  the  legislature 
ever  intended  that  the  act  should  have  such  an  efFect,  and  work  such  a  viola- 
tion of  the  contract  rights  of  tlie  creditor.  The  power  of  attorney  to  enter 
judgment  upon  the  note  wlien  due,  and  which  gives  the  note  the  name  and 
character  ot&  judgment  note,  adds  value  to  the  note  in  the  market  as  well  as 
intrinsically,  like  any  other  security,  and  that  value  neither  the  debtor  nor  the 
legislature  lias  any  right  to  lessen  by  prohibiting  its  use  in  entering  judgment 
by  any  pretext  of  technical  or  legal  fraud,  or  byanytliing  less  than  actual 
fraud,  which  would  avoid  anything  by  which  it  is  tainted.  But  again,  and 
lastly,  it  is  not  unreasonable  to  suppose  that  the  IeglBlature,'in  devising  this 
law  to  prevent  insolvent  debtors  from  making  a  preference  among  creditors, 
and  to  make  void  certain  acta  of  the  debtor  affecting  bis  property,  which 
would  effect  such  preference,  within  60  days  prior  to  his  making  an  assign- 
ment, did  not  intend  to  elaborate  a  new  and  original  legislative  scheme  that 
had  never  had  any  former  test  or  trial,  but  that  the  legislature  had  in  view 
some  law  of  similar  objects  and  provisions  which  had  been  sanctioned  by  ex- 
perience, and  that  the  last  general  bankrupt  law  of  the  United  States  of  1867 
was  such  a  law.  It  contained  analogous  provisions  as  to  the  acts  of  prefer- 
ence made  by  the  bankrupt  within  a  certain  time  before  filing  bia  petition  in 
bankruptcy.  It  was  only  such  acts  as  were  committed  or  suffeo^  by  the 
debtor  that  were  made  void.  WUaon  v.  ZTonft,  17  Wall.  473;  Clarh  t.  latilin, 
21  Wall.  360. 

We  are  therefore  of  the  opinion  that  the  second  clause  of  section  2,  o.  349,  of 
the  General  Laws  of  1BB3,  should  be  construed  as  if  it  read:  "Or  under  a 
judgment  entered  on  a  judgment  note  made  by  any  such  debtor  within  sixty 
days  prior  to  any  such  assignment,"  and  that  the  execution  levy,  made  Jan- 
uary 24,  1887,  under  the  said  judgments  entered  on  the  same  day  on  said 
judgment  notes  made  by  the  said  Theodore  S.  Powers  and  J.  T.  Bears  May  9, 
1884,  or  more  than  60  days  prior  to  said  assignment,  is  not  void  or  within  said 
act  It  might  have  been  as  well  to  have  adopted  the  able  and  lucid  opinion 
of  the  learned  judge  who  decided  the  demurrer  in  this  case,  for  it  was  emi- 
nently satisfactory  and  conclusive,  and  I  have  perhaps  added  but  little  to  its 
effect. 
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I  bare  not  noticed  the  ai^ument  based  upon  the  use  of  a  comma  between 
the  words  "note""  and  "by."  for  I  do  not  know  who  put  it  there.  The  de- 
murrer was  properly  sustained. 

The  order  of  the  circuit  court  is  affirmed,  and  the  oatue  remanded  for  far- 
ther  proceedings  according  to  law. 

Cassodat,  J.,  {diwenUnff.)  January  24.  1887,  the  defendant  Thayer,  by 
virtue  of  two  several  promisBory  nutoi  and  warrants  of  attorney,  all  bearing 
date  2foy  9,  1884,  entered  up  Judgments  against  eaid  Powers,  and  others,  for 
an  amount  in  the  aggregate  of  $31,090.86;  and- im mediately  thereafter  issued 
executions  thereon  to  tlie  defendant  Sheriff  Angle,  who  thereupon  levied  upon, 
seized,  and  took  into  his  possession  a  large  aniuunt  of  personal  property  be- 
longing to  said  Powers,  who  was  then  insolvent  and  indebted  to  other  parw 
ties,  and  continued  to  hold  the  same.  January  28,  1887.  Powers  made  a 
voluntary  assignment  of  all  his  property  for  tlie  benefit  of  his  creditors  to  the 
plaintiff,  McCaul,  who,  as  such  assignee,  brings  this  action  to  set  aside  said 
Judgments,  executions,  levies,  and  sdaures,  and  recover  the  property  so  seized, 
or  the  value  thereof. 

The  question  for  determination  Is  whether  the  preference  obtained  by  such 
judgments,  levies,  and  seizures,  only  four  days  before  the  completion  of  such 
assignment,  is  valid  or  void,  under  chapter  849,  Laws  1888.  The  right  to 
maintain  this  action  in  case  they  are  void  is  not  questioned.  Id.  The  whole 
case  turns  upon  tite  construction  to  Iw'given  to  the  first  sentence  of  the  secund 
section  quoted  in  the  majority  opinion.  In  construing  the  language  of  tliut 
sentence  it  becomes  an  imperative  duty  to  first  recognize  the  well-established 
rules  of  construdion  applicable  to  such  a  statute,  and  then  to  apply  them  to 
the  language  thus  employed.  As  Indicated  In  the  majority  opinion,  the  sen- 
tence is  certainly  not  free  from  ambiguity.  Even  if  it  were,  yet  as  the  words 
employed  are  general,  and  not  precise  and  definite,  they  are  to  be  restrained 
by  reference  to  the  subject-matter  of  the  act.  except  in  so  far  as  a  different  in- 
tention may  be  therein  expressed,  ffanaon  v.  Eichstaedt,  (Wis.)  35  N.  W. 
Rep.  30.  This  is  in  acconlance  with  the  saying  of  Lord  Bacon,  which  be- 
came a  maxim  in  the  law,  that  "all  words,  whether  they  be  in  deeds  or  st»t- 
utes  or  otherwise,  if  they  be  general,  and  not  express  and  precise,  shall  be 
restrained  unto  the  fitness  of  the  matter  and  the  person. "  Webster  v.  Munis, 
66  Wis.  395.  28  IS.  W.  Kep.  353,  and  cased  there  cited;  Lessee  qf  Bretoer  v. 
SUmghsTt  14Pet.  198.  But  here  all  ^ree  that  the  language  employed  In  the 
act  is  ambiguous,  and  henoe  open  to  construction.  In  such  case  It  Is  said  by 
Parks,  B.  ,  that  "it  Is  a  very  useful  rule  in  the  construction  of  a  statute  to 
adhere  to  the  ordinary  meaning  of  the  words  used,  and  to  the  grammiitical 
construction,  unless  that  is  at  variance  with  the  intention  of  the  legislature, 
to  be  collected  from  the  statute  itself,  or  leads  to  any  manifest  absurdity  or 
n^ngnance.  in  vAieh  ease  the  language  may  be  tarted  or  modified  so  as  to 
avoid  such  inconimtienee,  but  no/urther."  JBeeke  v.  Smith,  2  Mees.  &  W. 
195.   To  the  same  effect.  Turner  v.  Railway  Co.,  10  Mees.  &  W.  434. 

This  question  is  characterized  by  an  English  author  of  distinction  as  the 
embodiment  of  the  **golden  rule."  Wilb.  St.  111.  It  is  there  said:  "This 
rule  applies  most  forcibly  when  there  is  any  ambiguity  in  the  language  em- 
ployed by  the  legislature.  In  that  case  we  are  more  especially  bound  to  con- 
sider what  is  the  ot^ect  of  the  whole  act,  and  what  is  the  light  thrown  upon 
that  ohjeet  by  every  part  of  the  statute.  We  may  look  chiefly  at  the  preamble 
as  stating  'the  ground  and  cause  of  making  the  statute,'  and  as  being  'a  key 
to  open  the  minds  of  the  makers  of  the  act,  and  the  mischi^  tohieh  they  in- 
tended to  redress.*  But  we  must  also  examine  the  contf^ct  and  tfte  other 
clauae*  <i^the  act,  for  words  which  are  obscure  and  ambiguous  in  one  sentence 
may  have  a  definite  meaning  in  another."  See  cases  cited  on  pages  1(M}-116, 
Id.  Aa  said     Basr*  C.  J.:  "The  meaning  of  the  words  ttf  an  act  of  paiilih 
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Dient  i3  to  be  ascertained  from  thn  subject  to  which  It  refers,  so  that  the  same 
words  receive  a  very  different  construction  in  different  statutes.  The  intent 
of  the  legislature  is  not  to  be  collected  from  any  particular  expression,  but 
from  a  general  view  of  the  whole  act  of  parliament.  These  are  not  merely 
technical  rules  established  by  lawyei  s  for  the  determination  of  questions  aris- 
ing on  statutes,  but  they  are  maxims  of  common  sense,  the  observance  of 
wbich  is  necessaiy  to  conduct  as  to  a  right  understanding  of  every  kind  of 
written  instrument."  Sast  fndia  Interest,  8  Bing.  196.  So  it  was  said  by 
Lord  Tentebdbn,  C.  J.:  "In  construing  acts  of  parliament  we  ai'e  to  look, 
not  only  at  the  language  of  the  preamble,  or  of  any  particular  clause,  but  at 
the  language  of  the  whole  act.  And  if  we  find  inthepreambleor  in  any  par- 
ticular clause  an  expression  not  so  large  and  extensive  in  its  import  as  those 
used  in  other  parts  of  the  act,  and  upon  a  view  of  the  whole  act  we  can  col- 
lect, from  the  more  large  and  extensive  expressions  used  in  other  parts,  the 
real  intention  of  the  legislature,  it  is  our  duty  to  give  effect  to  the  large  ex- 
pressions, notwithstanding  the  phrases  of  less  extensive  import  in  the  prt^am- 
ble,  or  in  any  particular  clause."  J)oe  v.  Brandling,  7  Bitrn.  &  C.  660.  See 
Ryegate  v.  Wardshoro,  ^  Yt.  746;  Ogden  v.  A'irtwfr.  2  Paine,  581-588.  The 
same  rules,  in  substance,  have  received  the  repeated  sanction  of  this  court. 
Williams  v.  McDonald,  3  Pin.  333,  334;  Ifazro  v.  Inmranoe  Co.,  14  Wis. 
319;  Haentze  v.  Hoioe,  28  Wis.  295;  Attorney  General  v.  Railroad  Co.,  35 
AVis.  557;  State  v.  Timme,  56  Wis.  425-427,  14  N.  W.  Rep.  604. 

These  rules  are  strictly  applicable  to  that  portion  of  chapter  349,  Laws  1883, 
here  involved.  The  object  and  purpose  of  the  act  were  twofold:  First,  to 
prevent  the  giving  of  any  preference  to  one  creditor  over  another  in  any  as- 
signment, except  for  wages;  and,  secondly,  to  avoid  preferences  obtained  by 
creditors  within  the  60  days  next  prior  to  the  m»king  of  any  assignment. 
The  first  of  these  objects  was  definitely  secured  by  the  first  section  of  the  act, 
which  declares  that  "any  and  all  assignments  hereafter  made  for  the  benefit 
of  creditors,  which  shall  contain  or  give  any  preference  to  one  creilitor  over 
another  creditor,  accept  for  *  *  *  wages,  *  *  •  shall  be  void." 
The  second  object  mentioned  was  manifestly  sought  to  be  secured  by  the  sec- 
ond section  of  the  act.  Passing,  for  the  moment,  over  the  first  sentence  of 
that  section,  which  is  the  one  here  particularly  applicable,  and  we  come  to  the 
second  sentence,  which  declares  that  "every  sale,  mortgage,  hypothecation, 
lim,  or  othar  security  c/  any  name  or  nature,  made,  given,  or  executed  ci  or 
upon  his  property,  real  or  personal,  by  an  insolvent  debtor,  withii^  sixty  days 
prior  to  the  making  of  any  such  assignment,  and  in  contemplation  thereof  or 
of  insolvency,  shall  be  void,  and  o/no  ejff'eet,  provided  *  *  *  the  person 
bmefited  thereby,  or  receiving  the  same,  knew  or  had  reasonable  cause  to  be- 
lieve such  debtor  insolvent."  Every  one  of  the  things  tlius  "made,  giTen,or 
executed"  bj/  the  '^ir^foltent  debtor"  within  the  60  days  mentioned  are  things 
done  by,  with,  or  to  some  of  his  pn^rty,  and  in  a  way  to  give  a  preference 
to  one  or  more  of  his  creditors  over  others.  This  portion  of  the  section,  thus 
avoiding  certain  securities  given  by  the  debtor  within  the  60  days  prior  to  liis 
making  an  assignment,  is  quite  similar  to  the  acts  of  bankruptcy  by  the  bank- 
rupt mentioned  in  the  cases  cited  on  the  ai^ument  from  the  supreme  court  of 
the  United  States,  [t  was  more  particularly  this  portion  of  the  section  of 
which  the  writer  hereof  was  spiking  in  the  sentence  quoted  on  the  argument 
from  Backhaus  v.  Sleeper.  66  Wis.  72.  27  N.  W.  Kep.  409. 

But,  if  the  first  sentence  of  the  second  section  of  Uie  act  In  question  is  con- 
fined to  levies  or  liens  under  such  judgment  notes,  and  notes  with  warrants  of 
attorney  to  confess  judgments,  as  are  made  or  given  by  such  insolvent  debtor 
within  60  days  prior  to  hia  making  of  an  assignuient,  then  it  is  entirely  with- 
out significance,  since  they  are  fully  covered  by  the  sentence  just  quoted, 
which  expressly  avoids  "every  *  *  *  lien  or  other  security  of  any  name 
or  nature,"  so  "made,  given,  or  executed"  by  the  "insolvent  debtor"  within 
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the  time  named.  SIqob  Buob  nanow  oonBtrnetlon  woald  strip  the  first  B«a- 
teuoe  of  all  8igniflcanoe»  except  as  a  mere  repetitioii  of  oertain  things  men- 
taoned  In  the  second  sentence,  it  may  be  fairly  inferred  that  a  broader  mean- 
ing fraa  intended  to  be  given  to  the  Umgusge  <3t  the  first  sentence,  nnless  re- 
striiAed  1^  the  context  or  the  object  and  purpose  of  the  act.  Had  the  object 
of  the  act  been  to  secure  preferences  to  such  creditors  as  held  judgment  notes 
or  warrants  of  attOTney  to  confess  judgments  made  more  ttian  60  days  prior 
to  the  making  of  sutdi  assignment  by  the  debtor,  then,  to  secure  that  object, 
there  wonid  have  been  very  plaasiUe,  if  not  controlling,  reasons  for  modiQr- 
ing  the  language  employed  by  giving  the  narrow  con8tTU<^ion  contended  for. 
But  such  was  not  the  purpose  of  the  act.  On  tAe  eontrary,  as  this  court  has 
frequently  dedared,  the  object  of  the  act  was  to  prevent  and  avoid  pref»- 
ences  within  60  days  prior  to  an  assignment,  as  above  Indicated.  Amtedt  v. 
JtmUv,  61  Wis.  684. 685, 21 N*.  W.  Bep.  807 ;  Batten  v.  Smith,  62  Wis.  98, 99^ 
22  N.  W.  Bep.  842;  Waehter  v.  FanutOum,  ^  Wis.  123,  22  N.  W.  Bep.  160; 
Lang  v.  Stmmtmt,  64  Wis.  627,  25  N.  W.  Bep.  650. 

In  the  language  of  the  titte,  it  was  and  is  emphaticslly  **  An  act  to  proAiftft 
d^ton  fnm  ^ving  preferences  to  creditors,  and  to  secure  ths  equal  diatriba- 
Utm  of  property  among  oredttcm."  The  rules  of  law  stated  require  the 
sentence  in  question  to  be  so  oonstmed  as  to  secure  such  equal  distribution 
of  property  amcng  aU  the  creditors  of  debtw.  unless  snch  construction 
would  do  violence  to  the  language  actually  onplc^ed.  As  observed,  to  secure 
Out  object  the  language  of  the  sentence  may  ^  varied  or  modified.  The  sen- 
tence reads:  **BveryexeettUon  levy  made  under  a  judgment  confessed  against 
any  such  insolvent  debtor  taitTtin  aUctp  days  prior  to  any  assignment  for  the 
benefit  of  creditors,  or  under  a  judgment  entered  on  a  judgment  note  by  any 
snch  debtor  toithin  sUetp  day»  prior  to  any  such  assignment,  and  the  lien  of 
any  such  judgments  upon  real  estate,  shall  be  void,  and  of  no  efFect."  As 
indicated  in  the  majority  opinion,  the  word  ^^againgt,"  in  the  phrase  "under 
a  judgment  confessed  Oj^iinft  any  such  insolvent  debtor,"  and  the  word  "by," 
in  the  phrase  "under  a  judgment  entered  on  a  judgment  note  &y  any  gueh 
debtor,"  are  each  inaptly  ased,  or  rather  misplaced,  throughsome  inadvertence 
or  want  of  accurate  knowledge  of  the  things  spoken  of,  aa  shown  by  the  his- 
tory of  the  bill  in  the  leglslatare.  No  lawyer  would  speak  of  a  judgment  be- 
ing **  confessed  againet  any  such  Insolvent  debtor, "  nor  of  a  judgment  "  en- 
tered *  *  *  hy  any  sneh  debtor;"  still,  whether  confessed  by  the  debtor 
or  entered  by  the  creditor,  yet  the  Judgment  would  be  against  the  debtor. 
But  a  mere  change  In  phraseology  in  these  respects  would  not  darify  the  sen- 
tence. The  legislature  has  certainly  declared  that  something  therein  mentioned, 
if  made  or  acquired  "wiUiln  sixty  days  prior"  to  any  such  assignment,  "shall 
be  void,  and  of  no  efFect."  What  Is  the  thing  thus  avoided  and  made  of  no 
effect?  Manifestly,  the  thing  which  gave  the  preference,  and  not  something 
which  in  itself  gave  no  preference. 

The  mere  making  of  a  judgment  note,  or  the  giving  of  a  warrant  of  attor- 
ney to  confess  a  judgment,  secures  no  preference,  and  hence  the  time  of  mak- 
ing the  one  or  the  giving  of  the  other  ts  not  within  the  scope  or  purpose  of 
the  act,  and  presumably  not  within  the  particular  contemplation  of  the  legis- 
lature in  making  the  enactment;  for  such  object  of  the  act,  in  tiie  language 
of  one  of  the  authorities  cited,  is  the  "key  to  open  the  minds  of  the  makers  of 
the  act,  and  the  mischief  which  they  intended  to  redress."  As  observed,  that 
misdiief  was  the  acquisition  of  a  preference  within  such  60  days,  and  hence 
the  sentence  was,  presumably,  framed  with  the  intention  of  suppressing  it. 
"Every  execution  levy  made  under  a  judgment  confessed"  or  entered,  "  within 
sixty  days  prior  to  any  such  assignment,  and  the  lien  •  •  •  upon  real 
estate,"  thereby  acquired,  necessarily  gives  a  preference,  and  hence  sucti  levy 
and  lien  are  declared  "void  and  of  no  effect."  But  the  debtor  has  no  agency 
in  the  entry  (tf  at  least  one  class  of  such  judgments,  which  gives  such  li^  and 
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ig  the  foundfttion  of  such  levy.  It  is  that  class  whioh  we  are  here  dealing 
wiU).  The  seemiDg  oonf  uaion  as  to  the  meaning  of  the  sentence  grows  oat 
the  fact  that  It  includes  execution  levies  and  liens  under  two  different  classes 
of  judgments,  or  rather  judgments  obtained  in  two  different  methods,  with  a 
lengthy  description,  and  a  bungling  arrangementof  each.  The  statutory  pur- 
pose is  thus  obscured»and  hence  weakened  by  such  enumeration;  but  it  is  as- 
Gertamable,  and  therefore  not  destroyed.  To  secure  the  object  of  the  act  thus 
sought  to  be  attained,  however,  the  arrangement  and  punctuation  may  be  va- 
ried to  the  extentof  dispelling  the  obscurity  without  doing  violence  to  the  lan- 
guage. It  will  be  found,  by  a  close  analysis  ot  the  sentence,  that  in  order  "to 
secure  the  equal  distributioD  of  property  among  all  creditors"  of  the  debtor, 
the  legislature  has,  in  effect,  declared,  that,  "every  execution  levy  made  under 
a  judgment  mnfessed  [against]  by  any  nacb  insolvent  debtor  within  six^ 
days  prior  to  any  assignment  for  the  benefit  of  creditors,  *  *  *  and  the 
lien  *  •  •  upon  real  estate"  thereby  acquired,  "shall  be  vc^d,  and  of  no 
effect;"  and  also  that  "every  execution  levy  made  *  *  *  under  a  judg- 
ment entered  on  a  judgment  note,  [by]  against  any  BUch  debtor  within  sixty 
days  prior  to  any  such  assignment,  and  the  lieu  *  •  *  upon  real  estate" 
thereby  acquired,  "shall  be  void  and  of  no  effect;"  but  tbequestion  may  fairly 
be  propounded,  why  extend  the  words  "within  sixty  days"  to  "eveiy  execu- 
tion levy  made"  under  a  judgment  confessed  or  entered  within  that  period 
"and  the  lien  •  *  *  upon  real  estate"  thereby  acquired,  instead  of  con- 
fining them  strictly  to  levies  and  liens  under  such  judgment  notes  and  war- 
rants of  attorney  to  confess  judgment  only  as  are  made  or  given  by  the  debtor 
Mrithln  the  time  named?  Theansweristwofold:  FirH,  the  context  of  the  sen- 
tence seems  to  extend  it  to  "eveiy  "  suohlevy  and  lien;  and,  aaxmdly,  in  no  other 
way  can  "the  equal  distribution"  of  the  property  of  the  debtor  be  secured 
"among  all  his  creditors, "  which  is  the  declared  object  of  the  act.  This  be- 
ing 80,  "it  is  our  duty, "  if  we  may  adopt  the  language  of  Lord  TsNTRBDEif, 
G.  J.,  above  quoted,  "to  give  effect  to  the  larger  expressions,  notwithstand- 
ing Ihe  phrases  of  less  extensive  import  *  *  •  in  any  particular  clause," 
as  only  by  so  doing  can  we  effectuate  "the  real  intentloa  of  the  k^slatore," 
as  collected  "upon  a  view  of  the  whole  act;"  whereas,  to  give  the  words 
**  within  sixty  days"  the  more  narrow  and  restricted  ap{dication.  Is  to  d^eat 
tin  declared  object  of  the  act.  in  thereby  securing  an  luwqaal  diatribntkn  of 
the  debtor's  property,  and  giving  to  some  ot  hto  oreditots  {Hreferences  orer 
others. 

Being  firmly  convinced  that  the  tone  oonstauctton  of  the  sentence  in  qiM»- 
tton  is  as  above  indicated,  I  am  forced  to  the  alternative  of  respectfully  dis- 
senting from  the  decision  and  opinion  ot  the  majority  ol  the  oourk. 

Tatlob,  J.   I  concur  in  the  opinion  ot  Justice  Gassodat. 


Jump  River  Ltthber  Go.  v.  Moore  and  another. 

iSigurma  Cburt  tf  Wisamnru  Kovember  22,  US7.) 

TsBDOB  AND  Vkkdbk— CoimmoM  AQAiifsT  Salb  or  LiQuoBs  on-  Pbimisbs— Rbcrift. 
Au  action  of  ejectment  waa  brought  to  recover  land  on  the  ground  that  deiend- 
ants  had  violated  the  conditiona  against  the  sale  of  intoxicaUng  liquors  oti  the 
premises.  It  was  shown  that  one  of  the  defendants  paid  part  of  the  purchase  money 
down,  and  agreed  to  pay  the  balance  on  or  before  90  days  flrom  date,  and  that  no 
writt^  ooutract  was  made  except  a  receipt  aa  follows : 

"  PBEirricx,  Ma;  1,  1S86. 
"  Received  of  Mrs.  M.  J,  Moore,  twenty-five  dollars,  to  apply  on  purchaae  of  lot 
22,  block  4,  village  of  Prentice ;  deed,  wito  our  restrictions  in  regard  to  intoxicating 
liquors,  to  be  given  on  completion  of  payment,  in  all  fifty  dollars,  on  or  before 
nln^  dajn  fkom  date.  ^Signed]        Joiu  Bivaa  Louaa  Cohpakt.'* 
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Btld,  that  tbe  anlt  was  premfttare,  inMtnDoh  lh«  deed  bad  not  ycA  bean  gUrrn, 
and  that  then  was  no  restricUon  or  oondition  tbat  could  affect  tlia  barnain  or  the 
oondoot  of  tbe  defendanta  before  the  givlcs  of  the  deed. 

Appeal  fmn  dronlt  court.  Price  ooanty. 

W^Ua  Haudt  fw  nspondent.  AsAtMpp«  (ft  FotUr,  tcx  appellants. 

Obton,  J.  The  first  count  of  the  complaint  is  in  the  common  form  of 
ejectment.  The  second  count  sets  up  the  contract  between  the  respondent 
and  the  defendant  Moore  for  the  sale  of  tbe  premises  in  controversy  to  her, 
by  virtue  a£  which  she  went  into  possession  thereof,  and  under  which  the 
defendant  Stitt  became  balf  owner  with  said  Moore  by  assignment,  and 
allies  that  said  Stitt,  with  the  consent  of  Moore,  for  several  weeks  last  past 
has  been  engaged  in  selling  beer  and  whisky,  and  other  intoxicating  iiquora* 
at  retail  on  the  said  premises,  in  violation  of  a  certain  condition  of  said  con^ 
tract,  by  reason  whereof  the  plaintiff  declared  a  forfeiture  of  said  premises, 
and  dmoanded  the  possession  thereof.  That  condition  was  "that  the  grantee, 
M.  J.  Hoore,  and  her  heirs  and  assigns,  should  not  sell,  bartra.  exchange,  or 
deal  in.  on  tbe  said  premises,  any  beer  or  whisky,  or  other  intoxicating  tiq- 
am,  for  a  period  of  eight  years  from  the  date  <A  such  sale,  under  penalty  d 
forfeiture  ot  said  premises  to  the  grantor;  and  that  in  case  of  a  violation  of 
suob  Gonditioa  [the  said]  M.  J.  lioore  or  bar  heirs  or  assigns,  the  grantor 
might  declare  a  forfeiture,  and  the  title  to  tbe  said  premlsea  should  revert  to 
the  grantor."  The  answers  dnr^  that  there  was  any  condition  to  said  sfUe^ 
and  admit  tbat  tbe  said  Stitt  has  beea  selling  liquors  upon  said  premises,  and 
procDred  a  license  so  to  do,  and  allege  tbat  said  Stitt  has  built  on  said 
pranisea  two  buildings,  in  one  of-wbi&  he  has  been  selling  liquors,  as  ho 
bad  a  right  to  do.  Thto  Is  all  tbat  need  be  said  about  the  plead^igs  or  issue 
in  the  ease  to  make  the  decision  intelligible.  The  jury,  by  direction  <rf  the 
oourt,  found  that  the  plaintiff  was  the  ownm  in  fee  of  ttie  premises,  and  «i- 
titled  to  the  immediate  possessiim  ttiereof,  and  that  the  defendants  unlaw- 
fully wltbbeld  the  same,  and  assess  tbe  damages  for  such  unlawful  wlth- 
iKdding  at  aix  cents.  There  are  bo  special  findings  upon  the  facts  of  tba 
ftnfeiture.  The  defendants  made  a  motion  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  that  the  verdiet  is  ocmtrary  to  Uie  law  and  tiw 
•rideaee*  wbloh  was  overruled  and  exception  taken.  There  were  many  excep- 
tions to  the  admission  <tf  evideDOB  reserved  the  court,  but  the  main  quea- 
tion  in  the  case  may  as  well  be  decided  upon  the  effect  of  the  evidence,  or  on 
tlM  merits  of  the  case. 

To  prove  the  contract  the  plaintiff's  counsel  introduced  the  following 
reoupt  in  evidence,  subject  to  objection:  "Pbbhtkib,  Uay  1, 1886. 

"Beoelved  of  Mrs.  M.  J.  Mo<»re  twenty-five  dollara,  to  apply  on  purcliase 
of  lot  22,  block  4,  village  of  Frentioe.  Deed,  vrith  our  resteictions  in  regard 
to  intoxicating  liquors,  to  be  given  on  completion  of  payment,  in  all  fifty 
dollars,  on  or  before  ninety  days  from  date. 


In  offering  this  receipt,  the  counsel  of  the  plaintiff  said:  "We  offer  it  for 
the  purpose  of  showing  the  transaction  that  actually  occurred  between  the 
parties,  for  the  purpose  of  showing  the  kind  of  contract  ttiat  was  made,  and 
not  perhaps  as  a  legal  contract  under  the  statute,  but  as  a  memorandum  of  a 
contract  that  was  made  at  that  time,  heiug  the  only  writing  tliat  was  given 
Miuwing  the  terms  of  the  contract.  It  is  l^e  only  competent  evidence  in  re- 
gard to  the  matter,  and  it  is  offered  for  that  porpoae."  G.  B.  Gallett,  the 
superintendent  of  the  plaintiff  company,  who,  as  a  witness,  testified  tbat  he 
gave  tbat  receipt,  testified  further  *^tfaat  there  was  no  other  contract  made  in 
reference  to  the  lot  besides  tbe  receipt  in  evidence."  This  same  witness  tes- 
tified that  he  had  conversations  with  tbe  defendants  about  this  restriction 
that  the  company  had  Iwen  in  the  habit  of  inserting  in  their  deeds,  ami  there 


JuHF  River  Lumber  ^ompant. 


n 


Digilized  by 


Google 


862 


H0BTHWE8XBBK  BEFOBTEB. 


was  one  of  such  deeds  introduced  in  evidence  containing  the  condition  set  out 
in  the  complaint,  but  this  evidence  was  received  subject  to  the  objection  of 
the  defendants'  counsel.  The  witness  further  testified:  "I  don't  rememtjer 
that  there  was  anything  said  at  the  time  Im  paid  the  money  and  the  receipt 
was  given  in  regard  to  restrictions,  because  the  conveimtioiu  and  the  nego- 
tiations had  been  previous  to  the  making  of  the  receipt."  The  witness  testi- 
fied further  that  he  never  showed  the  defendants  any  deed  containing  such  a 
condition.  When  asked  to  state  fully  what  he  told  the  defendants  in  regard 
tu  the  restrictions  which  would  be  incorporated  in  the  company's  deed  in  ref- 
erence to  the  sale  of  Intoxicating  liquors,  the  witness,  among  other  things, 
stated  that  he  told  him  "be  would  not  allow  any  liqaon  sold  there.  When 
tlie  sales  were  made  the  restrictions  were  put  in  the  deed,  and  the  penalty  waa 
a  forfeiture  of  the  property,  it  they  violated  the  terms."  The  word  "him"  la 
used  in  this  evidence  becaase  the  husband  of  the  defendant  Moore  was  the 
person  who  made  the  bargain  in  her  behalf. 

First,  it  is  very  dear  from  tbls  evidence  on  behalf  of  the  ptatntilC  that  there 
was  no  other  contract  made  except  what  was  embodied  in  this  receipt;  and, 
teaondt  that  the  condition  or  restriction  was  to  l>e  eonlained  in  the  deed  when 
made,  in  acoordanoe  with  the  tenor  of  tills  receipt.  According  to  this  evi- 
dence this  suit  was  pmnature.  There  was  no  condition  or  restriction  that 
oould  affect  the  bargain  or  the  oonduct  of  the  defendants  before  the  giving  of 
the  deed.  As  to  what  the  defradants  might  do  <a  not  do  with  the  premises 
In  the  mean  time,  there  wmb  no  contract.  This  is  the  effect  of  all  the  evidence 
Introduced  by  the  plaintiff.  The  defendants,  as  witnesses,  denied  that  there 
was  any  such  amdition  in  the  contract,  or  that  there  was  to  be  any  such  In 
the  deed.  It  is  veiy  certain  that  tiiere  was  no  proof  of  any  other  condlUon 
than  that  contained  in  the  receipt,  and  that  condition  Is  to  be  embodied  in  the 
deed.  Whether  that  can  be  enforced,  in  consequence  of  its  d^ective  terms  or 
ambiguities.  Is  not  to  be  answered  in  this  suit;  or  whether  it  may  be  reformed 
in  a  court  of  equity.  But  there  to  yet  no  deed,  and  therefore  no  condition  of 
forfeiture.  It  is  Uie  foult  alone  of  the  pkiintiff  if  It  luu  not  made  a  baqpiin 
with  such  terms  and  certainty  that  it  can  be  enforced  agaiiut  the  evil  traffic 
so  injurious  to  their  general  Interests,  and,  according  to  the  evidence,  they 
have  made  no  contract  whatever  that  reaches  the  present  condition  of  things. 

There  was  no  evidence  to  warrant  or  support  the  verdict,  and  of  course  no 
such  clear  evidence  as  to  justify  the  direction  of  the  court  to  render  It,  and 
therefore  the  motion  to  set  It  aside  ought  to  have  been  granted.  There  was 
an  injunction  granted  to  restrain  the  defendants  from  violating  suoh  pre- 
tended  condition  of  the  sale,  and  a  motion  to  dissolve  it  was  overruled. 

The  principal  ground  for  the  motion  seems  to  have  tieen  that,  in  a  case  for 
enforcing  a  forfeiture  for  the  breach  of  aucb  condition,  the  injunction  ought 
not  to  have  been  allowed.  This  ground  need  not  lie  considered.  The  injunc- 
tion, however,  was  superseded  by  the  judgment.  The  judgment  now  being 
reversed  on  its  merits,  the  injunction  predicated  on  the  same  ground  of  the 
action  ought  now  to  be  dissolved,  inasmuch  as  an  appeal  was  also  taken  from 
the  order  denying  the  motion  to  dissolve  it. 

Said  order  is  therefore  reversed,  and  the  judgment  of  the  circoit  court  to  re- 
versed, and  the  cause  remanded  for  a  new  trial,  and  with  direction  to  dissolve 
the  injunction. 


OUUBBITOK  0.  ClXVBLASD. 
(^upnrne  Qntrt  0/  JAuumAi.  November  SB,  1887.) 

1.  FbAUD— MiSBRPRESBHTATIOHB— RbSDLTB  CoirTBMFUTKD. 

Where  false  and  fraudulent  representations  are  made  to  one  person  with  the  ex- 
pectation and  purpose  that  tb^  should  be  oommunioated  to  another,  and  they  are 
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■o  commanlcated  to  and  acted  on  by  him  to  his  prejodlce,  the  rflealt  of  the  fraud 
must  be  deemed  to  have  been  contemplated  by  the  party  makins  such  repreaeota- 
tiona,  and  be  is  liable  tber^r. 

I.  Sam— IiAvroL  Aor  Dona  n  UsuwroL  Mbahb. 

"Hie  law  will  not  lend  Ita  lanotlon  to  an  act.  otherwbe  lawfU,  vhich  Is  accom- 
plished by  onlawful  meani. 

8.  JBcBvics  or  Pbooiw— PaoouBsinRT  bt  Fuds— Coubt  will  Dmaaa— Eitbot  or 

FKABAIfCE. 

Where  the  service  of  process,  as  an  attachment  against  the  property  of  a  dod- 
resident,  is  procured  by  fraudulent  devices,  the  couf^  on  the  discovery  thereof,  will 
refuse  to  exercise  itsjurisdiotion,  and  tnm  the  plaintiff  out  of  conrt;  and  the  facts 
disclosing  the  frand  may  beset  up  by  answer.  An  appearance  by  an  answer  which 
simply  seta  up  facts  shoving  want  of  juriadiction,  and  protests  against  its  exercise^ 
and  claims  no  other  right,  is  not  such  an  appearance  as  waives  t£a  ottiectioo,* 
ISJ^labua  by  the  Court,) 

Appeal  from  munidpid  oonrt,  dty  of  Stillwater;  MAOTTAsnrG,  Special 
Judge. 

Fayetta  Marth,  for  Chubbut^,  respondent.  Clapp  ifr  Uacartnegt  {Ray  8, 
Bette,  of  oonnself)  for  CUevelaiid,  appellant. 

YANDEBBUBeH,  J.  The  parties  are  residents  of  'Wisconsin,  and  the  de- 
fendant is  the  owner  of  a  team  alleged  to  be  exempt  nnder  the  laws  of  that 
state.  This  action  was  commenced  bj  attachment  Issued  out  of  the  munic- 
ipal court  of  the  city  of  Stillwater,  and  levied  on  the  team  while  temporarily 
in  that  ci^.  The  defendant  answerM  by  attorn^,  and  at  the  trial  the  court 
ordered  judgment  for  plaintiff  upon  the  pleadings,  and  tlie  defendant  appeals 
from  the  Judgment.  It  is  alleged  In  the  answer^  in  substance,  that  the  plain- 
tiff caused  the  attachment  to  be  issued  through  the  agency  of  one  Kelly,  act- 
ing for  him,  and  levied  on  the  team,  and  that  be  has  ever  since  caused  th& 
team  to  be  kept  from  the  defendant ;  that  defendant  was  Induced  to  come  over 
into  the  city  with  his  team  by  the  deceit  and  false  representations  of  Kelly, 
and  with  the  purpose  and  object  of  effecting  such  levy;  and  that,  while  the 
property  was  so  held  nnder  the  first  attachment  which  Kelly  and  his  attor- 
ney refused  to  release  on  defendant's  solicitation,  a  second  attachment,  the 
one  issued  in  this  action,  was  caused  to  be  levied  on  the  property  by  plaintifiT. 
Tlie  suit  was  commenced  by  attachment,  and  the  defendant  Hied  the  answer 
as  a  plea  in  abatement  of  the  action,  on  the  ground  ttiat  the  jurisdiction  of 
the  court  had  been  procured  by  fraud. 

1.  The  different  parts  of  the  transaction  are  sufficiently  connected  to  fix  the 
responsibility  upon  the  plaintiff,  who,  by  insisting  upon  the  enforcement 
of  the  attachment,  ratifies  and  adopts  the  acts  of  liis  agent  in  procuring  it. 

2.  The  representations  were  not,  as  it  appears,  made  directly  to  defend- 
ant, but  to  one  McOnire  and  were  repeated  to  him,  "and  induced  this  defend- 
ant to  come  within  the  jurisdiction  of  this  court,  and  that  said  Kelly  made 
said  representations  for  the  sole  purpose  of  getting  this  defendant  within  the 
jurisdiction  of  this  court  with  his  team."  Defendant  further  alleges  "that 
the  false  and  fraudulent  representations  made  by  said  Kelly  consisted  in  the 
statements  that  the  said  Kelly  had  some  coal  in  StUlwater  that  he  would  turn 
over  to  the  said  McOuire,  on  account,  if  he  would  send  a  team  after  it,  whereas 
in  truth  and  in  fact  the  said  Kelly  had  no  coal  at  said  place,  as  he  well  knew, 

^Where  a  penon  by  tnxiA  and  deceit  Inveigles  another  into  the  jurisdiction  of  the 
conrt,  for  the  purpose  of  obtaining  service  of  eammona  apon  him,  the  service  should 
be  set  aside.  Van  Horn  v.  Mannrg  Co.,  (Kan.)  16  Pac.  Kep.  662.  The  remedy  is  not 
gireD  on  the  ground  that  the  court  does  not  obtain  jurisdiction  of  the  person  of  the 
delendsnt,  but  upon  the  ground  that  the  cx>urt  will  not  exercise  ita  jarisdiction  in  favor 
ef  a  plaintiff  who  has  obtained  service  by  unlawful  means.  And  although  the  defend- 
ant may  enter  a  general  appearance,  the  cotfrt  ought  not  to  be  precluded  thereby  from 
vindicating  the  integrity  of  its  process  t»  granting  such  r«li^  Townsend  v.  Smith, 
(Wis.)8N.W.itep.4aO.  t"  *  • 
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bnt  that  be  mnde  the  said  representations  to  the  said  McOnira  knowli^;  that, 
from  the  relatiuns  exiating  between  the  defendant  and  the  said  McOuire.  that 
the  latter  would  employ  the  defendant  to  go  after  it,  and  tfana  oome  within 
the  jurisdiction  of  this  oourt."  The  leptesentations  were  therefore  made 
with  the  expectation  and  purpose  tlut  th^  aboald  be  oommunlcated  to  and 
acted  on  hj  the  defendant;  and  the  result  of  the  fraud  to  defendant,  aa  the 
one  injured  by  it.  must  be  deemed  to  liave  been  contMnplated  by  the  ffuilty 
party.  Levy  v.  Langridgot  4  Uees.  &  W*  *S88;  laaigi  t.  Broton,  17  How. 
183;  Bigelow,  Fraud.  90. 

S.  Wttere  the  serrioe  of  process  is  procured  by  fraud,  that  fact  may  be 
shown,  and  the  court  will  refuse  to  exercise  Its  jurisdiction,  and  turn  the 
plaintiff  out  of  court.  The  law  will  not  lend  its  sanction  or  support  to  an 
act,  otherwise  lawful,  which  Is  accomplished  by  unlawful  means.  Townsend 
V.  Umith,  47  Wis.  623. 3  N.  W.  Bep.  439 ;  Bigelow,  Fraud.  166, 171,  and  cases: 
lUley  V.  Nichols,  12  FiclE.  276;  Sherman  v.  Gundlach,  33  K.  W.  Rep.  549. 

4.  Tlie  law  will  operate  restrospectively  to  defeat  proceedings  fraudulently 
inaugurated,  though  done  under  the  color  of  lawful  authority,  and  hence  we 
see  no  reason  why  the  tacts  may  not  be  pleaded  in  an  answer  on  the  ground  that 
the  service  of  the  process  under  which  jurisdiction  was  obtained  was  imlaw- 
f  ul.  The  party  does  not  in  such  case  waive  his  objection,  simply  by  setting 
up  the  facts  disclosing  it.  As  said  by  the  court  in  Twomond  v.  Smith,  ntpra: 
"Such  a  case  is  entirely  unlike  one  where  there  has  been  a  failure  of  proper 
service  of  process,  for  there  the  failure  affects  only  the  defendant,  while  here 
the  fraud  affects  the  integrity  of  the  process  of  the  court. "  Lamed  v.  €fr^n, 
12  Fed.  Bep.  590;  Silbert  v.  VandeTpool,  15  Johns.  243;  1  Wait.  Fr.  £62. 
An  appearance  by  an  answer  which  simply  protests  agaUist  the  execcise  d 
jurisdiction,  and  claims  no  other  right,  is  not  such  an  appearance  aa  walree 
the  objection.  Sullivan  v.  ^nwM.  4Bob.  CN.  Y.)  620.  Again,  the  objection, 
strictly,  is  not  that  the  court  has  not  jurisdiction  of  the  person,  but  that  it 
ought  not,  by  reason  of  the  alleged  fraud,  to  take  or  hold  jurisdiction  of  the 
miction.  Wheelock  v.  Lee,  74  K.  Y.  498 ;  Higgina  v.  BeoeHdge,  85  Minn.  286, 
28  N.  W.  Kep.  506. 

The  judgmmt  should  be  reserved,  and  case  remanded  for  ferial. 


Datib  v.  Board  op  C!ountt  Gou'bs  op  Lb  Suxub  Go. 

(Suprema  Qnirt  of  Minnetota.    December  8|  1887.) 

fiHmrr— Fan— IfftLKAoB— Faildu  io  Sibvb  Wabbaito. 

A  sherifT  or  cotistable  is  entitled  to  mileage  for  tTBveling  to  serve  a  orifflinal  wai^ 
rant,  altbaugh  if,  by  no  fitult  of  bis,  he  ftil  to  serve  it. 
iS^Oabut  by  the  Gowrt.) 

Appeal  from  district  court,  Le'  Sueur  county;  Edson.  Judge. 
C.  R.  Davis,  for  Davis,  respondent.    CadtoM  A  ParhuTt  tm  Board  of 
County  Com'rs  of  Le  Sueur  Co.,  appellant. 

GiLFiLLAN.  C.  J.  The  question  is  here  presented,  is  s  constable  entitled 
to  mileage  at  the  rate  of  10  cents  a  mile  traveled  by  him  in  endeavoring  to 
serve  a  warrant  issued  by  a  justice  of  the  peace  for  a  criminal  offense,  where 
he  fails  to  arrest  the  person  charged?  When  such  a  warrant  is  delivered  to  a 
constable  for  service,  it  is  his  duty  to  execute  it.  Section  141,  e.  65,  and  sec- 
tion 2,  c.  106,  Gen.  St.  1878.  And  for  willful  n^leet  or  refusal  to  perform 
such  duty  he  is  guilty  of  a  misdeameanor.   Sections  104. 105,  Penal  Code. 

The  statute  regulating  the  fees  of  constables  does  not  expressly  allow  milo- 
whether  the  warrant  be  served  or  not.  Section  14,  e.  70,  Gen.  St.  1878. 
But  section  42,  same  chapter,  provides  that  "when  a  fee  is  allowed  to  one  olft- 
«er.  Uie  same  fees  shall  be  allowed  to  other  officers  for  the  performAnee  ctf  the 
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amme  lerrlcM,  when  Micfa  (^oen  are  by  lav  autfaorized  to  perform  such  serv- 
ices. "  To  sheriffs  is  allowed,  for  "  traveling  in  making  any  service  upon  any 
writ  or  summons*  10  cents  per  mile,  forgoing  and  returning."  Section  11.  e. 
70.  XTnder  sectjiMi  42,  a  constable  la  entitled  to  like  traveling  fees  for  the 
same  service;  so  that  the  question  is  whether  a  sheriff  or  constable  is  entitled 
to  mileage  for  traveling  to  serve  a  criminal  warrant  when,  without  his  fault, 
he  fails  to  make  the  arrest.  The  last  dause  of  section  11  provides:  "For  any 
services  not  herein  enumerated  which  a  sherifF  may  be  required  to  perform 
he  shall  receive  the  fees  herein  allowed  for  similar  services."  As  he  is  re- 
quired to  make  diligent  endeavor  to  serve  any  warrant  placed  in  bis  hands, 
his  dntyis  not  to  be  measured  by  his  success.  Traveling  in  making  such  en- 
deavors when  he  is  unable  to  make  service  is  a  similar  service  to  traveling 
when  be  succeeds,  and  it  is  just  as  much  hla  duty  to  perform  it,  and  when 
performed  in  good  faith  he  is  In  justice  as  much  entitled  to  compensation  for 
It.  This  seems  to  have  been  the  view  of  the  court,  thongb  it  was  not  dinMy 
decided,  in  Thomaa  v.  County  Com'rs,  15  Minn.  324,  (Gil.  254.) 

We  think  such  services  are  covered  by  the  last  clause  of  section  11,  and 
that  the  ftUlure  to  arrest,  when  not  due  to  any  fftult  of  the  officer,  does  not 
afleel!  the  right  to  mileage.  Older  affirmed. 


Httxphrkt  v.  Mbbbiak. 

^h^irmiu  Q»ai  ef  Mbauaota.   Deoambw  9^  IBSI.) 

AonoHB— Jonmn— Same  TBARBAcnoH— Dimubbeb. 

Demnmr  for  mi^Jolndar  of  oanaai  of  aetlon  will  not  He  wbara  the  oomplaint 
oleariy  Indicataa,  as  In  this  Issunee,  that  the  allcsed  aots  arise  out  of,  and  ralate  to, 
a  single  transaction. 

Appeal  from  district  court,  Ramsey  county;  Wilkin,  Judge. 
/.  JB.  Brisbint  for  Humptnrey,  respondent.   0,  S.  A  A.  &.  OUt,  (fifeo.  S. 
Young,  of  oonnsd.)  tot  Merriam,  appellant 

CoUiJHS*  J.  Theownfilaiafe  Id  ttiis  action  seta  forth  ttie  purchase  I?  plain- 
Uff  from  defendant  of  cwtaio  sharee  of  the  o^ital  atock  of  a  corporation,  the 
-nal  value  of  which  depended  upon  the  value  of  a  mine  then  owned  by  said 
eorporation  in  Dakota:  that  said  defenduit,  by  his  agent,  for  the  purpose  of 
inducing  plidntift  to  make  the  purchase,  with  intent  to  cheat  and  defraud 
l^dntiff,  did  falsely  and  fraudulently  i^reeent  and  warrant  certain  things 
(fully  detailed)  about  said  mine^  which  were  in  fact  untrue,  and  so  known  to 
be  by  defendant;  and  did  also,  upon  the  same  day,  in  person,  by  an  instni- 
me6t  in  writing,  falsely  and  knowingly,  with  the  ttitoresaid  intent,  represent 
and  warrant  that  no  assessments  had  been  made,  or  were  soon  to  be  made, 
against  said  stock,  which  was  also  untrue.  Further  allegations  follow,  as  to 
ptointifl's  reliance  upon  said  representations,  and  that  upon  discovery  of  thdr 
false  and  fraudulent  character  he  offered  to  return,  etc.  To  this  complaint 
said  dedCendant  demurred,  upon  the  ground  of  misjoinder  of  causes  of  action, 
vis. ,  a  cause  of  action  for  deceit,  and  a  cause  of  action  for  breach  of  warranty. 

Under  the  first  subdivision  of  section  118.  o.  66,  Oen.  St.  1878,  the  plain- 
tiff is  permitted  to  unite  several  causes  of  action  "when  they  are  included  In 
the  same  transaction  or  transactions,  connected  with  the  same  subject  of  ac- 
tion." And  under  this  subdivision  an  action  upon  contract,  and  one  sound- 
ing in  tort,  may  be  united.  QmiUr  v.  LinacoU,  26  Minn.  82, 1  N.  W.  Bep. 
579.  It  follows  that  if  several  causes  ot  action  are  stated  in  this  complaint, 
but  it  is  also  evident  that  they  are  included  in  the  same  transaction,  they  are 
not  improperly  united,  and  a  demurrer  for  misjoinder  will  not  lie.  In  this 
instance  the  pleader  sete  forth  what  he  claims  were  the  facts  surrounding  liis 
.purchaaeof  theahares  of  stock,— a  single  tzansaction.  It  is  true  that  the 
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pleading  maybe  taalty,  and  if  so  the  defendant  has  a  remedy,  but  it  ia  not  the 
one  pursued.   The  order  overruling  the  demurrer  is  affirmed. 

Mitchell,  J.,  being  absent  during  the  argument,  took  no  part  in  the  de- 
cision of  the  case. 


CoATEs  V.'  Campbell  and  others. 

{SupreiM  Owt  of  tUnnfota.    December  8,  1887.) 

1.  CoNSTiTurrowAL  Law— Taxatiok  fob  Psitaik  Pdbposi — Impboviko  Pbitatk^atkb- 

POWBB. 

Ao  act  authorixtug  tlie  teue  of  bondi  or  a  village  cotporatioo  to  aid  in  the  oon- 
stmotion  of  a  dam  for  the  parpoae  of  ImprovinK  a  private  water-power  ia  nnoon- 
stitutlonal  as  providing  for  public  taxation  for  a  private  purpose. 

2.  Sakb— Pdbpobb  Pabtlt  Pdblic  and  Pabtlt  Peivatb. 

When  the  piirposefl  for  which  an  act  provides  for  taxation  are  partly  public  and 
partly  private,  and  the  amount  to  be  raised  for  each  cannot  be  oistingnished  and 
severed,  the  act  is  invalid. 
{SyUabvt  6$  the  Covri.) 

Appeal  from  district  coait,  Benton  county ;  Collins,  Judge. 
Taylor  &  Calhoun^  for  Coatea,  respondent.   B.  J.  Sell,  (HaU  <ft  Kirkpat- 
ficft,  of  counael.)  for  Campbell  and  others,  appellants. 

GiLFiLLAN,  C.  J.  An  act  of  the  legislature  approved  February  25, 1887, 
entitled  "  An  act  to  authorize  the  village  of  Sauk  Bapids,  in  thecounty  of  Ben- 
ton, to  issue  bonds  in  aid  of  the  improvement  of  the  Mississippi  river  at  said 
Sauk  Bapida,"  provided:  "Section  1.  The  village  council  of  the  village  of 
Sauk  llapids,  in  Benton  county,  is  hereby  auttiorized  and  empowered  to  issue 
the  bonds  of  said  village,  to  the  amount  not  exceeding  the  sum  of  forty  thou- 
sand dollars,  for  the  purpose  of  aiding  in  the  construction  of  a  dam  across  the 
Mississippi  river  at  ^uk  Bapids,  and  for  the  purp<»e  <^  improving  the  water- 
power  of  said  river,  at  the  said  village  (tf  Sank  Bapids,  and  for  such  other 
purposes  as  are  hereinafter  specified."  •  *  *  "Sec.  4.  The  said  village 
council  of  the  village  of  Sauk  Bapids  is  hereby  authorized  to  secure  for  the  use 
of  said  village,  in  consideration  of  tbe  issue  of  bonds  herein  authorized,  such 
water-power  for  the  use  of  the  public  fire  department  as  may  be  deemed 
proper."  *  *  *  "Sec.  6.  The  piers  of  the  said  dam  shall  constitute  the 
foundation  of  a  public  wagon  bridge." 

There  is  no  principle  of  constitutional  law  better  settled  than  that  taxee 
cannot  be  imposed  for  a  private  purpose.  State  v.  Folep,  80  Minn.  S50, 15 
N.  W.  Rep.  875,  and  cases  cited.  "The  right  to  tax  depends  upon  the  ulti- 
mate use,  purpose,  and  object  for  which  the  fund  is  raised,  and  not  on  the  nat- 
ure or  character  of  the  person  or  corporation  whose  intermediate  agency  is  to 
be  used  In  applying  it. "  Sharpleee  v.  Mayor^  ete, ,  21  Fa.  St.  169.  It  is  upon 
this  proposition  that  courts  stistain  the  imposition  of  taxes  for  the  purposeof 
constructing  railroads.  For  although  railroad  companies  are,  ao  far  as  their 
rights  of  property  are  concerned,  private  corporations,  yet  railroads  are  pub- 
lic highways,  constructed  and  maintained  for  public  use,  and  which  the  pub- 
lic have  a  right  to  use,  so  that  in  this  case  it  is  not  condnsiTe,  as  to  the  right 
to  tax,  that  the  title  to  the  water-power  to  l>e  Improved  Is  or  will  be  in  some 
private  person  or  corporation,  or  that  the  villuge  is  not  to  have  any  direct  con- 
trol over  the  management  of  it.  As  It  Is  entirely  manifest  that  the  general 
and  chief  puri>ose  of  the  act  is  to  improve  t)ie  water-power,  and  without  which 
pnrpose  the  act  would  nut  have  been  passed,  the  question  necesrarlly  arises, 
what  is  to  be  the  character  of  its  use  when  improved?  Is  it  to  be  public  or 
private?  To  the  consideration  of  this  question  it  is  Important  that  the  waters 
power  is  not  the  property  of  the  village  corporation  or  the  public,  and  that 
there  is  no  public  control  over  the  management  of  ttie  property  or  the  expen- 
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ditnre  of  the  fund;  that  the  village  corporation  has  no  authority  to  own  or 
manage  water-powers.  The  water-power  must  belong  to  some  private  person 
or  corporation,  and  the  public  has  no  more  right  or  interest  In  It,  or  right  in 
its  use,  than  in  &ny  other  water-power  owned  by  a  private  person  or  corpora- 
tion. The  public  has  a  right  in  the  use  of  a  railroad,  for  any  one  of  the  pub- 
lic may  of  right  use  it,  under  reasonable  rules  and  regulations,  and  upon  rea- 
sonable terms;  but  there  is  no  such  right  with  respect  to  a  water-power.  The 
owner  may  exclusively  use  it  himself,  or  grant  the  right  to  use  it  to  such  per- 
sons as  he  may  select,  to  the  entire  exclusion  of  everybody  else.  No  one  of 
the  public  may  of  right  insist  on  having  any  use  of  it.  The  public  has  no  in- 
terest in  its  improvement,  and  derives  no  benefit  from  it,  beyond  the  inci- 
dental benefit  arising  from  any  person  improving  his  own  property.  That  is 
not  an  interest  that  will  Justify  taxation.  Cert^nly  no  one  would  claim  that 
funds  may  be  raised  by  taxation  to  aid  a  private  person  in  constructing  a  pri- 
vate building  on  his  own  lot,  although,  incidentally,  it  will  enhance  the  value 
of  all  the  lots  in  the  city  or  village.  Tliat  this  water-power  is  private  in  its 
ownership  and  use  puts  it  hvyond  the  legitimate  ol^jecte  for  which  taxes  m^y 
be  imposed. 

An  endeavor  seems  to  have  been  made  in  drawing  this  law  to  give  color  of 
a  public  use,  for  which  the  funds  were  to  be  raised.  Manifestly,  this  was 
the  purpose  of  inserting  section  4,  authorizing  (but  not  requiring)  the  coun- 
cil to  secure.  In  consideration  of  issuing  the  bonds,  water-power  for  the  use 
of  the  public  fire  department.  The  council  would  have  authority  without 
that  section  to  secure  water-power  for  the  fire  department,  if  it  has  authority 
to  organize  a  fire  department  and  supply  it  with  water.  The  same  may  be 
said  of  section  16.  which,  without  providing  that  there  shall  be  any  bridge, 
provides  that  the  piers  of  the  dam  shall  constitute  the  foundation  for  a  public 
wagon  bridge;  but  the  main  purpose  of  theact  is  to  improve  a  private  water- 
power.  The  provisions  looking  to  a  public  use  are  merely  Incidental  to  its 
main  object.  Such  an  incidental  public  use  could  not  rescue  the  act  from  the 
charge  of  being  anconBtitntional.  If  an  act  should  in  terms  authorize  a  city 
council  to  raise  funds  by  taxation  to  be  used  in  constructing  a  private  build- 
ing on  a  private  lot.  it  would  not  be  enough  to  save  the  act  that  it  authorised 
the  council  to  stipulate  that  street  lamps  might  be  suspended  from  the  front 
of  the  building,  or  that  one  of  its  walls  might  be  used  as  a  party-wall  in  con- 
structing a  public  building.  If  such  provisions  could  make  the  act  valid,  the 
constitutional  principle  we  have  referred  to  would  be  very  little  protection  to 
the  citizen. 

It  may  be  stated  that,  where  the  purposes  for  which  taxes  are  authorised 
to  be  imposed'are  partly  private  and  partly  public,  the  act  must  wholly  fall, 
unless,  perhaps,  where  the  part  to  be  r^sed  for  the  private  purpose  oau  be 
distinguished  and  severed  from  the  other. 

The  act  is  unconstitutional  and  void.  Judgment  afllrmed. 

  » 

Drakb  «.  AuKBBAGH  and  others. 

{St^eme  Court  of  Minnetota,   December  9, 1887.) 

1,  Tbovee  aud  Cohvibsion — Pa?bb8  FoaicraHBD  vob  Inspbctioit. 

Pendine  a  dispute  over  the  costofconstractlng  a  building,  plBinU£f,Btdefni(1alit*B 
reooest,  furnlBhed  them  with  certain  vouchers,  a  general  statement  of  expenditures, 
ana  an  afQdavit  of  Its  correctness  madeby  his  book-keeper.  £<fd,  that  these  papers 
were  ao  furnished  fi>r  Inspection  only,  and  that  defendants  did  not  become  owners 
thereof. 

SL  Sams — Mkashbb  or  Dahaqks — Owitbb'b  Estihatx. 

In  claim  and  delivery,  the  value  of  sach  property  cannot  be  determined  by  the 

ordinary  ruleof  market  value.   It  is  not  error  to  permit  a  jury  to  consider  theown- 

er'a  ogtimate  of  its  worth  to  him. 
JSgUabuMbglhe  Cburt^ 
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Appeal  from  distilot  eonrt,  Kamsey  coud^  ;  Kklly,  Judge. 
Young  <fr  Z^htnert  tot  Drake,  reBpoadflnb  Wamer    Lawnnoe,  t<a  Atur- 
bach  and  ottaeza,  appdlanU. 

GoLLiNB,  J.  Plaintiff  contracted  with  defendants  to  erect,  for  their  use,  a 
business  house  in  the  city  of  St.  Paul,  for  which  defendants  were  to  pay,  as 
rent,  a  certain  per  cent,  of  its  cost.  After  taking  possession  of  the  premiaeSt 
a  dispute  arose  between  the  parties  as  to  the  cost  of  construction,  and  de- 
fendants demanded  that  plaintiff  furnish  to  them  liis  vouchers.  This  plain- 
tiff claimed  he  could  not  do,  alleging  that  they  had  been  destroyed  by  fire,  but 
he  complied — so  far  as  he  could — by  procuring  and  delivering  seven  new  or 
duplicate  vouchers,  a  general  statement  of  expenditures,  (which  had  t>een  in 
defendanta'  possession  before,)  and  an  a£Bdavit  by  one  ZoUman,  who  had  kept 
plaintiff's  books,  as  to  its  correctness.  Thereafter,  and  pending  the  contro- 
versy over  the  rent,  plaintiff  demanded  a  return  of  all  these  documento.  which 
was  refused.   He  then  brought  an  action  of  claim  and  delivery. 

The  appellants'  counsel  urges  that  these  pa^rs  were  simply  information 
demanded  by  defendants  for  their  exclusive  use,  of  which  they  cannot  be  de- 
prived ;  but  the  position  cannot  be  maintained.  They  were  already  in  posses- 
sion  of  information  as  to  the  coat  of  the  structure,  but  insisted  upon  some- 
thing more  tan^ble,  upon  examining  plaintiff's  vouchers,  receipts,  written 
evidences  of  his  alleged  expenditures.  These  were  furnished,  and  when  de- 
livered were  plaintiff's  property,  and  to  him  of  more  or  less  value,  dependent 
wholly  upon  circumstances.  The  letter  accompanying  said  delivery  was  one 
of  transmittal  only,  in  which  we  find  no  indication  of  plaintiff's  intention  to 
part  with  the  exhibits,  except  for  inspection  and  to  further  a  settlement  of 
the  controversy  over  the  rent. 

But  one  further  point  need  be  discussed.  The  appellant  claims  that  the 
testimony  is  wholly  insufficient  to  warrant  the  Juiy  in  fixing  the  value  of  the 
property  at  the  sum  specified  in  the  verdict.  These  papers  have  no  market 
value,  and  the  customary  rule  in  replevin  cumot  be  adopted  when  measur- 
ing their  worth.  They  have  a  peculiar  value  to  plaintiff,  governed  largely 
by  ills  needs  and  the  purposes  for  which  they  may  be  utilized.  In  such  cases* 
as  in  actions  for  conversion  of  property  of  a  like  character,  much  must  be 
left  to  the  sound  discretion  of  the  jury,  and  it  is  not  error  to  allow  the  owner 
to  recover  their  value  to  him,  even  if  they  are  of  trifling  value  to  others. 
Bradley  v.  Bamdle,  7  Minn.  331,  (GU.  262;)  Sticknep  v.  Aliens  10  Gray,  352. 

We  see  no  reason  to  criticise  the  conclusion  of  the  jury  upon  this  point, 
especially  when  we  reflect  upon  the  fact  that,  when  presented  with  the  exe- 
cution, defendants  can  satisfy  its  demands  by  surrendering  possession  of  the 
property  and  pajying  the  costs.  The  order  denying  a  new  trial  is  affirmed. 


*  Collins  e.  Dodgb. 

(St^mme  Ontri  of  Minnaata.   Dscamber  9, 1887.)  * 

1.  NbOUOBNCK — OOFTBIBTJTOKT — OBDIlfABT  CaBX. 

Negligence  of  the  plaintiff  lu  an  action  for  damages  will  not  be  taferrad  from  the- 
fact  Uiat  be  attempted  to  cr<»a  an  unimproved  street  in  the  night-Ume,  at  a  plaoa 
other  than  a  r^ular  croaslng ;  nor  li  nicb  an  act  of  itsdf  avldenoe  of  want  of  ordi- 
nary care. 

3.  Sake— Flsadino — Kvidzhcb— Daxaoks— Uosthly  EABNinas. 

The  complaint  in  sacb  action  titld  sufficient  to  permit  tcetimony  tendlnx  to  ahow 
the  amoant  of  plaintiffs  monthly  earnings  as  a  profflssional  man,  and  pnor  to  tha- 
tima  the  alleged  iitjuries  were  reoeived. 
8.  Sam>— Obkdul  Dahaqb. 

And  also  Htid  suffldent  to  warrant  the  Jury  in  awarding  general  damacei^ 
(4pBa6w  ly  tke  Qnart.) 


Digilized  by  Google 


OOLXIKS  V.  DODOE. 


869 


Appeal  tnm  district  court,  St.  Louis  county;  Stkabns*  Judge. 
White,  Shannon  A  Rsywidtf  for  GolUns,  lespoodwit.  AUm  A  Parkhunt, 
for  Dodge.  apjjiellaDt 

CozxiNSt  J.  This  action  Is  brought  to  recover  damages  for  personal  in- 
Juries  alleged  to  liave  been  caused  by  defendant's  negligence.  Tlie  letter  left 
unfenced  and  iininclosed.  except  as  hereinafter  stated,  a  ditch  dug  by  Iiim  for 
sewer  purposes  from  the  cellar  of  liis  building,  In  the  city  of  Dulutb,  to  the 
outer  edge  of  the  gutter  line  of  Third  avenue,  and  from  thence  pamllel  with 
the  sidewnlk,  and  but  a  few  feet  distant,  south  to  Superior  street.  No  lights 
were nuiintidned  by  him,  but  he  iiad  oiused  scantling  to  be  pliiced  ncro»s  the 
sidewiUk,  both  north  and  south  of  that  part  of  tlie  excavation  between  the 
avenue  and  the  cellar,  and  but  a  few  feet  therefrara.  There  were  no  barriers 
between  the  walk  and  that  part  of  theditch  parallel  thereto.  TIiegreatf>r  por- 
tion of  tlie  ditch  on  the  avenue  liad  been  filled,  but  tlmt  part  beside  the  walk, 
for  a  few  feet  south  of  where  it  turned  towards  the  celhir,  was  about  nine 
feet  deep.  On  the  night  of  September  2, 1885,  plaintiff  liad  ocoision  to  go 
from  Ilia  office  to  his  sleeping  uiuirtraents,  some  blocks  disbint.  It  had  been 
nUning,  and  was  very  dark.  He  passed  along  the  walk  mentioned  in  a  noi-th- 
erly  direction,  until  he  reached  the  scantling  placed  across  the  sjime,  south  of 
the  excavation,  which  prevented  hts  further  progress  upon  tlie  sidewalk.  He 
then  turned  to  the  left,  with  the  intention  of  crossing  the  avenue,  stepped 
from  the  walk  to  the  gutter,  and,  upon  HttempUng  to  go  further,  was  preci|H 
itated  to  the  bottom  of  the  ditch,  auatidning,  as  he  dximSt  serious  injuries. 

In  leaving  the  excavation  witJiout  proper  barriers  and  safeguards  for  the 
protection  of  the  public  the  defendant  was  nef^ligent,  and  this  seems  to  be  con- 
ceded by  his  counsel;  but  they  urge  that  plaiiitiil  contributed  to  such  negli- 
gence by  attempting  to  cross  an  unimproved  street,  naturaily  rough  and  un- 
even, except  at  a  regulitr  crossing,  to  which  he  sliould  have  retraced  liis  steps. 
It  is  nut  neffligence  for  a  pedestrian  to  use  the  carriage  path,  but  he  must  ex- 
ercise care  in  so  doing.  Coombs  v.  Purrington,  42  Me.  332;  Uaymond  v. 
Lowell,  G  Cush.  524;  Brusso  v.  Buffalo,  90  N.  Y.  679. 

Of  necessity,  the  degree  of  care  required  must  vary,  but  it  is  very  certain 
that  tlie  traveler  has  tlie  right  to  suppose  that  he  has  to  meot  and  overcome 
tlie  natural  obstacles  and  irregularities  of  surface  only,  and  tlmt  no  one  has 
prepared  a  pic  in  his  way  without  a  railing  to  prevent  his  walking  into  it,  or 
a  light  to  warn  him  of  its  existence.  No  distinction  in  this  respect  can  be 
made  between  tlie  compl(>te]y  worked  and  improved  thoroughfare  and  one  in 
its  natund  condition.  The  traveler  by  day  or  night  is  entitled  to  protection 
from  dangerous  excavations  in  either.  Tlie  plaintiff  hereinstates  in  his  com- 
plaint tliat,  by  reason  of  the  allied  injuries,  he  has  been  unable  to  attend  to 
his  business  and  professional  duties,  from  which  he  hud  before  been  alile  to 
0tim  a  "comfortable  living."  Under  such  all^atlons. — having  also  stated 
his  profession, — it  is  clearly  competent  to  show  what  bis  earnings  profession- 
ally were  per  month,  Bierhach  v.  Qoodpaur  R.  Co.*  54  Wis.  :al8, 11  K.  W. 
Bep.  559;  Wade  v.  Lerop,  20  How.  34. 

But  one  more  assignment  of  error  need  be  noted.  Tlie  complaint  avers 
special  damages  sustained  to  the  amount  of  $245,  coupled  with  tin  allegation 
of  plaintiff's  extimate  of  his  total  damages.  This  in  addition  to  the  demand 
which  is  by  statute  miide  an  essential  of  a  complaint.  Tiie  allegations  are 
sufficient  to  warrant  general  damages,  the  elements  of  which  are  never  sus- 
ceptible of  exact  computation.  The  order  refusing  a  new  trial  is  affirmed. 
v.35«.w.no.4 — 24 
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MCDOKAU)  V.  Fbacock. 
(flbprmw  Cbttrt  ^  SRmaola.   December  12.  1887.) 

1.  OOHTBAOr— OOHBTHDCnOS— FRAnD— IiniTRTICTlOrOi. 

An  instruction  to  *  jnry  that  a  peculiar  contract  (eiuhr&cing  the  terms  of*  le»me 
of  laud  to  the  plaintiu)  constituted  a  tttie  to  the  pUintiif  ol'a  crop  of  !f,x&m  grown 
on  the  land,  heid  not  prejudicial  to  the  dd'endant^  even  if  inaccurate  ;  the  ciFL-ct  of 
the  instrument,  however,  construed,  being  to  vest  in  piaintifT  the  title  oi'  the  j^rRin. 
and  the  question  whether  it  was  made  for  a  fraudulent  purpose  (tho  real  question 
Involved)  being  properly  submitted  to  the  jury. 

2.  Fbacd— SnnsHCB. 

Evidence  hM  sufBcieDt  tojostuy  the  verdlot  apon  theqaestloii  of  flvad. 

8.  EVIDBSCB— WWTTBM  iTOtBIIMlNT— ObJECTIOH— PSOOF  OF  KxEOOTIOH. 

An  objection  that  a  written  instrument  offered  in  evidence  is  incompetent,  irrel- 
evant, and  iu)mat«rlal,  does  not  involve  the  point  that  preliminary  proof  of  its  ex- 
ecution had  not  been  made. 
4.  Samx— Obdbb  of  pBoor— UiaoBsnoii  of  Count. 

The  court  may,  in  its  disoretiun,  control  the  order  of  proot 
(ftilnbui^Ms  Cbwl) 

Appeal  from  diatriot  court,  Pope  county;  Baxter,  Judge. 
Barto  c£  Barto,  for  McDonald*  respondent.   Bruckart  tb  Reynoidtt  for  Pea- 
cock, appellant. 

Dickinson,  J.  The  defendant,  as  sheriff  of  Pope  county,  under  writs  of 
attachment  and  execution  against  Thomas  McDonald,  levied  upon  and  sold  a 
field  of  grain  growing,  at  the  time  of  tlie  levy,  upon  the  land  of  tlu'  said 
Thomas  McDonald.  This  plaintiff,  James  B.  McDonald,  claitning  to  be  the 
owner  of  the  grain,  brings  this  action  to  recover  for  the  alleged  conversion. 
The  plaintiff*s  right  respecting  the  property  was  acquired  under  a  written 
contract  between  Thomas  McDonald  and  the  pUintiff.  By  the  terms  of  this 
instrument  Thomas  "demised,  leased,  and  let"  to  the  plaintiff  the  land  upon 
which  this  grain  was  grown,  "to  have  and  to  bold  *  *  *  for  the  term  of 
six  months,  or  until  the  grain  is  secured  for  the  rents  and  upon  the  terms 
bereinafter  specified."  The  plaintiff  agreed  to  pay  Thomas  IMOO  to  buy  seed, 
feed,  provisions,  etc.,  or  to  fumiah  the  same  in  wiiole  or  in  part  on  the  farm 
as  might  be  most  convenient;  ^so  to  apply  #300  upon  an  indebtedness  of 
Thomas  to  the  plaintiff.  Thomas  agreed  to  cultivate  the  land,  sow,  harvest, 
and  thresh  the  grain,  and  deliver  two-thirds  of  it  to  the  plaintiff. 

The  court  instructed  the  jury  that  this  was  a  sale  of  the  grain  to  the  plain- 
tiff, valid  as  between  the  parties;  but  left  It  the  jury  to  say,  upon  the  evi- 
dence, whether  it  was  made  in  good  faith,  or  tu  defraud  the  creditors  of 
Thomas  McDonald ;  the  jury  being  further  instructed  that  this  bare  transac- 
tion, vrithout  any  explanation,  would  raise  the  presumption  of  fraud.  It 
seems  to  be  unnecessary  to  consider  whether  the  court  properly  denomii&ted 
this  peculiar  agreement  as  being,  upon  its  face,  a  contract  of  sale.  Under 
any  possible  construction  of  the  agreement,  assuming  it  to  have  been  made  in 
good  faith,  the  plaintiff  became  and  was  the  owner  of  the  grain  in  question. 
Beyond  the  fact  that  the  agreement  was  such  as  to  vest  the  title  In  the  plain- 
tiff, it  was  only  important  to  determine  whether  the  agreement  was  made  for 
a  fraudulent  pui-pose,  or  in  good  faith,  and  for  the  actual  consideration  of 
•600.  as  indicated  In  the  instrument.  The  instruction  to  the  jury  tXmlprimo 
faHe  it  was  presumptively  fraudulent,  stated  the  law  touching  its  validity  as 
favorably  to  the  defendant  as  could  have  been  asked  upon  any  possible  con- 
Btrui  tiun  of  the  contract.  The  evidence  supporting  the  }iona  fides  of  the  par^ 
ties  was  sufficient  to  justify  the  verdict  of  the  jury. 

The  objection  to  the  introduction  of  the  written  agreement  in  evidence, 
viz.,  that  it  was  incompetent,  irrelevant,  and  immaterial,  did  not  suggest  the 
fact,  as  a  ground  of  objection,  that  preliminary  pi'oof  of  its  executiun  and  de- 
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lirery  had  nut  been  mode;  and  that  objection  Is  not  now  avaflable.  SwSUll- 
man  t.  Railroad  Co.,  84  Minn.  420, 26  ST.  W.  Bep.  899;  Wood  v.  W«imaT» 
104  0.  S.  786.  The  order  in  which  the  erldence  was  presented  was  properly 
controlled  by  the  discretion  of  the  court.  So,  too,  was  the  receiving  of  evi- 
dence going  to  establish  the  plaintiff's  case  after  the  d^endant  bad  xeated. 
The  order  refusing  a  now  trial  1b  affirmed. 


Metenbebq  V,  Eldbed  and  others. 
iBupMrne  Cbwt  af  Mmneaota.   December  1^  1887.) 

1.  iHrAncT— AonoH  bt  Nixt  FsiaifD— Peoor  or  IirrAitoT. 

In  BT)  action  prosecuted  by  an  infant  throoKh  his  next  friend,  the  answer  denying 
the  alleged  inraocy,  the  plaintitf  need  not  prove  that  he  is  an  infant;  iiiariglitor 
actiun  nut  depending  upon  that  fact. 
2.  EviDKNca — Valdi — HABMLsatt  Kbbob. 

linproperevidenceof  value      not  pr^ndldal,  the  verdict  bdnic  within  the  valne 
as  fixed  by  other  and  andispnted  evidenoe. 
iSallaimt  by  thB  Cbvrt.) 

Appeal  from  district  court,  Chippewa  county ;  Brown.  Judge. 
Smith  <C  FotneSt  for  M^enberg,  respondent.   T.  F-  Knappen,  for  Eldred. 
appellant. 

Digkhisoh,  J.  This  action  is  to  recover  for  services  rendered  by  the  plain- 
tiff for  the  defendant.  The  answer  put  in  issue  the  allegai  minority  of  the 
plaintiff.  His  light  to  sue  and  to  recover  did  not  depend  upon  his  being  a 
minor,  and  It  was  quite  unnecessary  for  him  to  prove  his  in£an<7  upon  the 
trial. 

There  is  a  reasonable  ground  for  questioning  the  admissiUllty  of  the  evi- 
dence as  to  the  value  of  the  services,  excepting  as  to  that  of  the  witness 
Falkenhagen,  who  testified  that  he  was  employing  the  plaintiff  at  the  time  of 
the  trial,  and  was  paying  him  918  a  month.  This  was  error,  but  it  did  not 
in  fact  prejudice  the  cause  of  the  defemlant;  for  the  other  evidence  in  the 
case,  which  was  wholly  undisputed  and  unopposed,  showed  Uils  service  to 
have  been  worth  a  sum  fully  as  large  us  that  allowed  by  the  jury.  Judgment 
affiimed. 


D.  M.  OsBOBNB  ft  Go.  9.  Williams. 

{BuproM  Cowl  <if  Minnesota.   December  12,  1887.) 

1.  TbiaIt— DiscBETiov  or  CousT— Ahkkdhbht  or  Plsadikq— Lbadiho  QuBRTiom. 

The  allowing  of  an  amendment  to  a  pleading  at  the  trial,  and  of  leading  qnes- 
tiooe  to  a  witness,  k^d,  to  be  within  tbe  diacretion  of  the  court. 

2.  Appeal— Objbctiohb  kot  Kaibkd  Bblow— Ibbuxs. 

Afler  bavinK  litigated  a  question  of  foct  withoat  objection,  It  is  too  late  to  claim 
that  tbe  pleamog  of  the  adlrerae  party  did  not  mfflciently  cover  the  fact  in  oontro- 
vcray. 

S.  Sajcb— SnrpioniicT  or  Etidekcb. 

Ertdence  considered  aa  Justifying  the  verdict 
il^abta  by  tht  OyurL) 

Appeal  from  district  court.  Grant  county;  Baxter,  Judge. 
Russell,  Emery  dt  Reed,  for  D..M.  Osborne  ft  Co.,  appellant  /.  W,  Rey- 
nolds, for  Williams,  respondent, 

Dickinson,  J.  We  will  consider  the  appellant's  assignments  of  error  in 
the  order  in  which  they  are  present«d. 

1.  There  was  a  proper  exercise  of  the  discretion  of  the  court  in  allowing  the 
defendant,  at  the  commencement  at  the  trial,  to  amend  his  answer  in  lespect 
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to  the  value  of  the  use  of  the  property  taken  from  the  defencbint  from  the  ti  tue 
of  its  taking  to  the  time  of  thetiiol.  Mo  prejudice  was  sbuwn,  and  none  is  to 
be  presumed. 

2.  The  examination  of  witnesses  hy  leading  questions,  allowed  for  the  most 
part  without  objection,  was  not  eiror. 

3.  Under  nn  averment  in  the  answer  that  a  machine  was  wholly  worthless 
and  valueless,  "eillier  as  a  harvester  or  binder,  or  both,"  evidence  Wits  re- 
ceived witliout  objecllon,  as  appears  from  the  amended  return,  that  the  mar 
chine  was  wholly  worthless.  The  parties  evidently  litigated  without  objec- 
tion the  question  whether  the  mnchiue  luul  any  value,  and  if  it  la  now  too 
late  to  urge  the  point  that  the  answer,  in  the  qualified  terms  above  recited, 
was  insuthcient  to  justify  the  proof. 

4.  The  assignment  that  it  was  en-or  to  receive  testimony  as  to  the  value  of 
the  use  of  tlie  horses  Is  not  available,  for  there  was  no  objection  to  the  evi- 
dence. 

5.  The  only  point  presented  by  the  appellant  upon  which  there  can  be  any 
doubt  Is  as  to  whetlier  theevidence  justiQpd  tlie  finding  tliat  the  machine  was 
wholly  valueless.  Xot  without  some  hesitatiun,  we  liave  come  to  the  conclu- 
sion that  the  vei'dict  in  this  particular  was  justiUcd.  We  deem  it  unnecessaiy 
to  recite  the  somewhat  voluminous  evidence  beiiring  upon  this  question. 

Order  alllrmed. 


Stevens  and  another  v.  McMillan. 
(Supreme  Qmrt  tf  Mintteaola.   Doeember  iS,  18870 

1.  Fleadiko — SnAu  Aksitxr. 

In  an  action  by  a  nuirtsageo  of  personal  property  to  recover  the  same,  an  answer 
denying  tlie  plaintiffB  allet^cd  riglit,  and  netting  up  title  In  ttie  defendant, 
pruiterly  stricken  out  as  aliam ;  it  appearing  by  the  uerendatit's  own  showing  thU 
inch  defense  was  based  upon  tlie  luets  that  the  niortgnge  was  made  to  avoid  the 
claims  of  L'rediton  of  the  inurtsngur,  ajid  that  the  del'enuant  Uierealter  purdiaMd 
the  property  Ironi  the  niortKaKor  with  notice  of  the  facts. 

2.  Saxb — Answkb  CoxTAiNisa  OEKKitAL  Dbmal — Sham. 

An  answer  containing  a  general  denial  may  be  abicken  out  as  sham. 
8.  Bsri.sviN— ALTEttXATiVK  Jt;DuuE.\T— Waiver. 

In  an  action  lu  llie  nalureof  replevhi,  the  plaintiff  may  vsiro  the  right  to  hsn 
Included  in  Iho  judgment  fur  tlio  recovery  of  the  property  the  usual  slteniative 
provision  for  tlie  recovery  of  its  value. 
4.  Appeal— Kkview— Clerk's  Taxatiow  or  Cosis. 

Alle^l  errors  In  the  clerk's  taxation  of  costs  will  not  be  reviewed  here,  where 
no  relief  lius  been  sought  in  the  court  below. 
(I^/Uabiii  by  the  Couri.) 

Appeal  from  district  court,  Wilkin  counfy;  BnowN,  Judge. 
Lyman  B.  BoerdelU  for  Stevens  and  au^er,  respondents.   Bartahom  <ft 
Coppemoll,  for  McMillan,  appellant. 

Dickinson.  J.  This  action  is  for  the  recovery  of  personal  property;  the 
complaint  alleging  generally  the  plaintiffs'  ownership  and  riglitof  [)08session. 
This  is  denietl  by  the  answer,  the  defendant  further  alleging  title  in  herself. 
Upon  these  pleadings,  and  upon  aftidavits  presented  upon  a  motion  to  strike 
out  the  answer  as  sham,  tiie  same  was  stricken  out  as  irrelevant,  and  judgment 
was  ordered  for  the  plaintiffs.  From  the  athdavits  presented  on  the  part  of 
the  plaintiffs  in  support  of  the  motion,  it  appeared  that  their  asserted  rights 
in  the  property  were  iNised  upon  a  chattel  mortgage  executed  to  them  by  the 
former  owners  of  it,  as  security  for  money  loiined.  By  the  opposing  affidavits 
on  the  part  of  the  defendant  it  was  averred  tliat  she  purchased  the  property 
from  the  mortgagors  subsequent  to  the  mortgage,  and  with  actual  notice 
thereof;  but  tliat  she  was  informed  by  the  persun  from  wliom  she  purehased. 
one  of  the  mortgagozs,  that  the  mortgi^e  was  given  without  cooudeiation.  and 
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for  the  purpose  of  protecting  the  property  from  the  claims  of  creciitors  of  the 
niortg-.igors,  and  that  it  would  not  be  enforced  contrary  to  their  wishes;  that 
she  purcliased  believing  such  representHtions ;  and  that  slieexpecteil  upon  the 
trini  to  establish  the  truth  of  these  representations  as  to  the  fraudulent  char- 
acter of  the  mortgage.  Tlie  real  nature  of  the  defense  was  thus  disclosed  by 
the  defendant,  in  resisting  this  motion;  and,  for  the  purposes  of  ttie  molion, 
it  may  be  considered  that  the  facts  upon  which  the  defendant  biised  her  denial 
In  tlie  answer  of  the  plaintiff's  asserted  title  and  right  of  possession*  and  upon 
which  her  own  claim  of  title  rests,  were  such  as  are  here  disclosed. 

Tlie  facts  thus  alleged  would  not,  if  estal)lished,  avail  the  defendant  to  avoid 
the  effect  of  the  mortgage,  the  execution  of  which  is  in  effect  admitted.  The 
mortgagors  could  not  hnve  defeated  the  title  of  their  mortgagees  by  proof  that 
the  mortgage  had  been  given  fur  the  fraudulent  purpose  here  disclosed,  nor 
can  this  defendant,  as  purchaser  from  the  mortgagors  with  notice  of  the  mort- 
gage, do  so.  Tolbert  y  Sorton,  31  Minn.  518,  18  N  W.  liep.  647 ;  Yallop  De 
Groot  Co.  T.  nailioay  Co.,  33  Minn.  482,  24  N.  W.  Hep.  185. 

Such  being  the  admitted  ffu;ts  of  the  case,  the  legal  conclusion  follows  that 
the  plaintiffs  were  entitled  to  the  property  under  tlieirmoi-tgnge,  and  the  an- 
swer of  the  defendant,  denying  the  plaintiffs*  asserted  right,  was  not  true.  Its 
falsity  is  apparent  and  unquestiooable  upon  the  admitted  facts,  and.  in  view 
of  these  admitted  facts,  there  was  really  no  issue  of  fact  between  the  parties 
to  be  tried,  excepting  as  to  the  value  of  the  property.  The  insufficiency  of 
the  facts  relied  upon  as  a  defense  having  been  determined  by  the  decisions 
above  cited,  the  defense  was  In  this  particular  sham.  The  plaintiffs,  having 
waived,  as  they  might  do,  {Morrison  t.  Austin,  14  Wis.  COl.)  any  right  to  re- 
•Gover  the  value  of  the  property,  were  entitled  to  have  the  answer  stricken  out 
as  sham,  and  to  have  judgment  for  the  possession  of  tlie  property.  Although 
the  court  in  its  order  designated  the  answer  as  irrelevant,  instead  of  sliam, 
yet  this  should  not  affect  the  result.  At  moat,  this  erroneous  designation  only 
■indicated  an  untenable  reason  for  a  conclusion  wlilch  was  right  as  a  matter  of 
law. 

It  has  been  repeatedly  considered  In  this  court  that  a  verified  answer,  upon 
its  face  constituting  a  defonse.  may  be  stricken  out  as  sham.  There  is  no  rea- 
■son,  in  our  Judgment,  notwithstanding  some  decisions  to  the  oontrary*  for 
•expecting  from  this  coarse  of  procedure  answers  consisting  of  or  including  a 
general  denial.  Such  an  answer  was  held  properly  stricken  out  in  Ifdson 
Lumber  Co.  t.  Richardson,  SI  Minn.  267.  17  N.  W.  Bep.  888. 

The  point  that  no  notice  was  given  of  the  taxation  of  ousts  wll!  not  avail 
the  appellant  here,  no  remedy  having  been  sought  in  the  court  below.  Jen- 
M  T.  Creoiert  83  Minn.  872,  23  2f.  W.  Bep.  541,  and  cases  cited;  Fap  v. 
Jkividson,  13  Minn.  298,  (Gil.  275.) 

The  order  and  Judgment  are  affirmed. 


Btate  v.  Johnson. 

(BHprems  Cbw*  vf  JfinnemCo.   December  8,  1887.) 

1.  IjrPKTMKlTT  AVD  IhFOKHATIOK— HoiTICIDI— MuBDBB  IH  FiBR  DEOBEH, 

An  indic-tnicnt  for  murder  in  the  first  dcgrep,  lo  the  form  given  in  chapter  lOS, 
Qen.  St.  1878,  is  Kood,  under  tlie  Crituinai  Code, 
i  SuiK— AoAixsT  Several— CHABOiira  Joiht  Coxmissioh  ot  Act. 

An  indlctntent  against  two  or  more  persona  may  charge  the  act  to  have  bean 
done  by  tliem  collectively. 
S.  fiuiB— Dais  aitd  Place  or  Fihdiko. 

Patting  tlie  date  when  and  the  place  where  found,  at  the  end  of  an  Indictment, 
after  the  words  ''against  the  peace  and  dignity  of  the  state  of  Minn«M>t%"  docsnos 
vitiate  it;  such  date  and  place  are  no  part  of  the  Indictment. 
^  HomoiDK— EviDBHCE  TO  8i»TAiir  Vkbdict. 

fvldeiiM  A«U  anfikdent  to  sutsin  tbs  verdlot^ 
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S.  Samr— Appeal— AsBKi Ml KKTB  or  Ebbob. 

Divera  assignments  of  error  npon  ezceptloiis  to  evidence  and  reftmla  to  admit 
evidence  overruled. 
0.  Sakc— Uasslacobtkb  in  Fibst  Dbqsbb. 

R«]ne9ts  to  charge  hM  not  to  present  the  qnestlon  whethn'  one  who  does  not 
Jbiniself  atrike  the  blow  way  be  oonvloted  of  manalangfater  in  the  fint  degree. 

7.  Samb — Ebabokablb  Doubt. 

A  reonest  tocliarge  that  if  a  single  fact,  proved  to  the  satisfaction  of  tlie  jury,  was 
inconsistent  with  defendant's  guilt,  he  should  he  aoiuitted,  riglitly  refused. 

8.  Sahk — Rrasoh  of  Kdlb  as  to  Kbasorablb  Doubt. 

In  its  charge  tu  the  jury  the  court  need  nul  state  the  reason  for  the  rule  that 
guilt  must  be  proved  beyond  a  reasonable  doubt,  if  it  state  the  role  oorrectly. 
MrrcBsm  J.,  (iisBenting. 
(S^Ai&iu  bj/  the  Court.) 

Appeal  from  district  court,  Dakota  county;  GBOSBTt  Judge. 

M.  E.  Clapp,  Atty.  0«n..  and  Albert  ShaUer,  tor  the  State,  reepondent. 

H.  L.  Williams,  for  Johnson,  appellant. 

Gilfuxak,  C.  J.  The  defendant  was  indicted  with  two  others  for  mur- 
der in  the  first  degree,  and  was  convicted  of  manslaughter  in  the  Qrst  de- 
gree. Several  exceptions  are  taken  to  the  indictment:  First.  It  does  not 
allege  that  the  kilJing  was  done  "with  a  premeditated  design  to  effect  the 
death"  of  the  person  killed,  wliich  woixls  are  used  by  the  Criminal  Code  in  de- 
fining the  crime.  Crlm.  Code,  §  152.  It  follows  the  form  given  in  section 
2,  c.  108,  Gen.  St.  1878,  which,  instead  of  the  foregoing  words,  used  the 
words  "without  the  authority  of  law,  and  with  malice  aforethought."  The 
definition  of  munlfii  in  tlie  first  dfgree  in  the  Ci'lminal  Oode  is  in  sub- 
stiince  the  same  as  in  (ion.  St.  c.  lOti,  prescribing  forma  for  indictments,  is 
not  expressly  repealed  bv  the  Criminal  Code.  It  is  still  in  force,  except  so 
far  as  ineonsisU'iit  with  the  provisions  of  the  latter.  A  form  of  indictment 
pi-escribed  by  that  chapter  for  an  offense  defined  in  the  same  manner,  in  both 
the  General  Statutes  and  Code,  is  not  inconsistent  with  the  latter;  so  tiKit 
where  the  definition  of  the  offense  is  the  same  the  form  prescribed  in  chapter 
103  may  be  used.  Hecond.  The  indictment  charges  the  act  to  have  been 
done  by  the  three  persons  collectively,  instead  of  charging  it  to  have  been 
done  by  them  severally.  There  is  nothing  in  that  exception.  As  charged, 
the  act  was  that  of  each  and  all.  Third.  That  the  indictment  does  not  con- 
clude with  the  words  "against  the  peace  and  dignity  of  the  stiite  of  Minne- 
sota," as  required  by  the  constitution.  This  is  claimed  because  at  the  bot- 
tom of  the  indictment  are  the  words:  "Dated  at  Hastings,  in  the  county  of 
Dakota,  this  twenty-first  day  of  January,  A.  D.  1887."  These  words  are  no 
part  of  the  indictment;  their  presence  adds  '>otliiug  to  it,  tlieir  absence  would 
take  nothing  from  it;  it  is  concluded  before  those  words  are  reached.  The 
exception  is  not  well  taken. 

The  evidence  in  the  case  was  mainly  circumstantial.  The  killing  occurred 
at  about  11  o'clock  of  a  Saturday  night.  The  evidence  shows  that  Morrow, 
the  per!H)n  killed,  h<id  been  drinking  during  the  evening,  and  evidently  he 
was  {jarLially  drunk,  and  in  a  quarrelsome  mood.  The  defendant  and  the 
other  two  witli  whum  he  was  indicted  had  apparently  been  drinking  during 
the  evening,  and  were,  as  the  evidence  indicates,  going  about  together.  It 
also  indicates  that  there  had  been  something  like  a  quarrel  between  them  and 
Morrow,  though  by  whom  incited  does  not  appear.  At  about  11  o'clock  a  wit- 
ness (Uogan)  saw  defendant,  and  the  two  othera  indicted  with  him,  and  an- 
other walk  fromasaloon  into  the  street.  The  witness  entered  the  saloon,  took 
a  drink  and  came  out,  and  saw  the  four  men  standing  together  in  the  street 
talking  among  themselves,  and  Morrow  also  in  the  street,  12  or  14  feet  from 
and  facing  them;  the  latter  was  evidently  intent  on  quarreling  with  the  four. 
To  them,  or  in  their  hearing,  he  expressed  a  desire  to  fight  UieiUt  applyiug  to 
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them  a  most  insulting  and  opprobrious  epithet.  The  four  men  tlien  ran  up 
to  Morrow,  and  one  of  them  (Anderson)  struck  him  with  his  fist;  one  of  the 
four  men  (the  one  not  indicted)  then  appears  to  liave  gone  awi^,  and  the  wit- 
nesa  calling  Swenson  the  two  started  to  go  home,  leaving  defendant  and  An- 
derson standing  near  Morrow.  As  they  were  leaving,  the  witness  heard  de- 
fendant say  something  in  Swedish  which  the  witness  did  not  understand, 
which  caused  Swenson  to  turn  around,  and  start  to  go  back.  The  witness 
»lso  tamed  around,  and  saw  Morrow  in  the  act,  apparently,  of  falling,  though 
he  did  not  eUxp  to  see  whether  he  actually  fell.  At  the  time,  defendant  and 
Anderson  w«re  five  or  six  feet  from  M<irrow,  Anderson  being  nearer  to  him 
than  defendant.  Wltbin  a  very  few  minutes  afterwards,  the  jury  might  find 
immediately  after.  Morrow  staggered  against  the  door  of  a  saloon  near  wtiicli 
Che  parties  had  been  standing,  and  on  those  within  opening  the  door  they 
found  him  lying  <m  the  ground  with  a  deep  gash,  evidently  made  by  a  sharp 
knife,  or  some  similar  Instrument,  in  the  left  side  of  his  neck,  from  which  he 
died  in  a  very  shut  time. 

From  this  evidence,  which  the  jury  might  credit  instead  of  ttiat  of  defend- 
ant and  Swenson,  th^  might  well  find  that  the  :^tal  blow  was  struck  by  de- 
fendant or  Anderson.   Tlwre  are  souie  circumstances  from  which  tUey  might 
find  that  it  was  struck  by  defendant,   la  the  first  place,  although  by  itself 
it  was  not  a  strong  drcumstance,  yet  it  migtit  be  considered,  it  was  proved 
that  about  two  weeks  before,  be  had  in  his  possession  a  jack-knife  which, 
from  its  description,  was  c^ble  of  inflicting  such  a  wound  as  tliat  on  Mor- 
row; then  it  appears  that,  after  what  Bogan  saw,  Anderson  and  defendant 
inomediately  left,  the  former  going  home,  and  the  latter  in  the  same  direution, 
and  while  those  from  the  saluon  were  looking  at  the  body  of  Morrow,  imme- 
diately after  he  fell  at  the  door  of  the  saloon,  defendant  and  Swenson  came 
up  to  where  they  were,  the  defendant  holding  his  right  hand  behind  him  in 
such  a  way  as  to  attract  the  notice  of  the  witness;  and  the  next  morning 
when  the  officers  arrested  him,  (he  was  in  bed  at  the  time,  and  arose  and 
dressed,)  on  being  brought  out  of  doors,  as  one  of  the  witnesses  testified,  "he 
kind  of  looked  at  himself  all  around,  and  noticed  something  on  bis  hands." 
I  thought  it  was  blood,  and  he  stooped  down,  and  I  took  hold  of  his  hands, 
and  said:  "This  fellow  has  got  blood  on  his  hands,  and  is  trying  to  rub  it  o£F. " 
The  witness  also  testified  tliat  defendant  picked  up  a  handful  of  sand;  that 
the  spots  of  what  he  thought  was  blood  were  on  the  right  hand  only,  and  that 
there  was  a  spot  on  his  coat  that  looked  like  blood.   Another  witness  testiSed 
that  became  up  when  defendant  was  brought  outside,  and  proceeded:  "When 
I  came  up,  he  was  stooping  down  and  trying  to  get  some  sand  or  dirt  in  his 
imnds.and  beheld  It  there,  and  I  said:  'What  are  you  trying  to  wash  the  blood 
off  for? '  "    He  also  testified  that  he  thought  the  spots  on  defendant's  hand 
were  blood.   Another  witness,  who  was  present  when  defendant  was  brought 
out,  on  being  arrested,  testified:  "When  he  came  out  he  put  his  hands  on 
the  ground,  just  as  If  he  was  going  to  wash  them  off." 

The  fact  that  after  Rogan  saw  Morrow,  Anderson,  and  defendant  standing 
near  each  other,  the  latter  and  iSwenson  started  off,  and  then  turned  back 
and  came  to  where  Morrow  was  lying  when  those  in  the  saloon  had  come  out 
and  were  looking  at  Morrow,  was  proved  beyond  question;  yet  the  next 
morning,  when  asked  if  they  had  done  so.  they  denied  it.  Some  of  these  cir- 
cumstances the  defendant  in  his  testimony  denied,  other  of  them  he  attempted 
tu  explain,  as  that  the  red  spots  on  his  hand  were  spots  of  paint  which  he  got 
on  it  in  the  course  of  his  occupation  during  the  day.  It  was  for  the  jury  to 
determine  how  much  weight  to  give  to  these  denials  and  explanations,  as  it 
was  with  respect  to  the  other  testimony  in  the  case.  There  was  enough  evi- 
dence to  leave  the  case  to  the  jury. 

The  evidence  of  the  witness  0*Connell,  as  to  the  conversation  by  the  par- 
ses in  the  street,  was  proper,  for,  though  he  oould  not  identify  them,  they 
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were  identified  by  Kognn,  defendant  being  one  of  them.  The  exhibition  of 
the  clothes  which  deceased  wore  at  the  time  of  his  death  ootild  furnish  but 
slight  evidence,  but,  eepeclHlly  in  view  of  tlie  suggestion  ct  the  defense  tliat 
it  was  a  case  of  suicide,  it  was  competent.  Tlie  evidence,  to  introduce  wliicti 
tlie  defendiint  requested  Uiat  the  case  might  be  reopened  after  the  testimony 
was  closed,  was  mere  hearsay. 

After  tlie  court  had  charged  the  jury,  the  defendant  excepted  to  Its  refusal 
to  define  mnnslangtiter  in  the  second  degree.  It  deflned  murdo*  in  Uie  flrst 
and  second  degrees,  and  manslaughtei'  in  the  first  degree,  but  we  do  not  find 
In  the  case  any  request  to  define  manslaughter  in  tlie  second  degree.  Had 
ttie  defendant  supposed  sn(^  deflniti(»i  would  be  of  any  benefit  to  him  he 
ought  to  have  requested  it  to  give  such  definition,  and  not  liaviog  done  ao, 
there  was  no  ground  for  the  exception. 

The  defendant's  request  to  charge  referred  to  In  his  ninth*  and  the  flrst  re- 
ferred to  in  his  tenth,  assignment  at  errors,  assume  that,  unless  defendant 
himself  struck  the  fatal  Mow,  or  if  the  evidence  implicated  some  one  else,  the 
defendant  must  be  acquitted.  The  requests  were  entirely  inadequate  to  pre- 
sent the  question  raised  here  on  the  argument,  to-wlt,  that  there  cannot  be  an 
accessory  in  manslaughter.  There  was  no  request  nor  exception  that  pre- 
sented the  point.  The  requests  we  r^er  to  were  to  the  effect  that  if  any  one 
else  struck  the  blow,  or  if  tbe  evidence  jwlnted  as  much  to  the  guilt  of  exma 
one  else  as  of  defendant,  he  should  be  acquitted.  As  applied  to  the  evidence  in 
the  case,  the  requests  were  erroneous;  for,  whethra"  then  may  be  an  at^es- 
sory  in  manslaughter  or  not,  tliei-e  certainly  may  be  in  murder,  the  crime 
charged  in  the  Indictment,  and  of  vliich,  upon  the  evidence,  the  jury  might 
have  oonvicted.  The  reqnmts  called  for  an  acqulttid,  even  though  the  killing 
were  with  a  premeditated  design  to  effect  death,  and  though  defendant  were 
present,  inciting,  aiding,  and  abetting  the  act,  provided  he  did  not  with  his 
own  hand  strike  the  blow,  or  provided  tlie  evidence  applied  as  well  to  another 
person  as  to  defendant.  Had  the  Jury  found  that  It  was  murder,-surely 
no  one  would  claim  that  defendant,  if  aiding  and  abetting,  or  if  only  equally 
guilty  with  another,  could  not  be  convicted. 

Two  of  the  requests  were  to  the  effect  that  if  a  single  fsict,  proved  to  the 
satisfaction  of  the  jury,  was  Inconsistent  with  the  defendant's  guilt,  he  should 
be  acquitted.  The  jury  were  to  try  the  case  upon  all  the  evidence,  not  on  the 
evidence  merely  as  to  single  fiicts.  Where  the  evidence  is,  as  in  this  case, 
mainly  circumstantial,  there  may  be  isolated  facts  proved,  which  of  tliemselves 
are,  or  seem,  inconsistent  with  guilt,  while  other  facts  may  seem  inconsistent 
with  Innocence.  Tbe  jury  must  arrive  at  a  conclusion  by  weighing  and  com- 
paring all  such  facta.  The  requests  were  erroneous.  The  court  chaffed  cor- 
rectly that,  to  authorize  a  conviction,  the  clreumstances  should  not  only  be 
consistent  with  the  prisoner's  guilt,  but  th^y  must  be  inconsistent  with  any 
otlier  rational  conclusion.  The  charge  of  tlie  court  as  to  the  effect  of  the  a1>- 
aence  of  apparent  motive  was  correct,  and  so  was  Its  refusal  to  state  tlie  rea- 
son for  the  rule  requiring  that  guilt  must  be  proved  beyond  a  reason^e  doubt. 
The  evidence  was  such  as  to  justify  the  verdict.  Order  affirmed. 

MrrcHELL,  J.  I  dissent  for  the  reason  that,  in  my  judgment,  the  evidence 
was  not  suificient  to  warrant  a  conviction.  It  would  subserve  no  good  pur- 
pose to  refer  to  the  testimony,  further  than  to  say  that  it  seems  to  me  that  the 
opinion  of  the  court  does  not  give  a  full  and  accurate  statement  of  the  Sada 
as  tbay  appear  from  Uie  whole  case. 
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Hall  o.  Wheelkb. 

(AtprenM  Oburt  ttf  Uimuaala.   December  IS,  1887.) 

•Com  psoMisB— Validity— MuTAKEK  Beuet  toat  Bionr  TO  Rkdkbh  fbox  Tax  Balk  bad 

Expired. 

H.  WH8  the  owner  of  certain  land.  It  was  sold  for  taxes,  and  W.  became  the  pur- 
chaser. Alter  the  riRht  to  redeem  hari,  aa  the  pnrtiee  Buppofied,  expired,  and  the 
Uix  title  became  Absolute,  the  parties  niad^  an  arrnngenient,  in  swordance  with 
-which  H.  (jiiitclninicd  a  part  of  the  liind  to  W.,  and  W.  quitclaimed  the  remainder; 
there  betnit  no  fraud  nor  mistake  of  facts.  Held,  to  be  a  compromise  of  their  m- 
spet'iive  rif^lits  in  the  land,  and  that  It  will  be  upheld,  although  a  subsequent 
jiidiuial  decision  abowi  the  rigbia  of  the  parties  to  baT*  been  diflterent  flroiu  what 
liiey  supposed. 
•(JBgOabua  bjt  IA«  Qnirt.) 

Appeal  from  dl-itrlct  court,  St.  Louis  county;  Stearns,  Judge. 
J.  A.  PayM  and  C*.  B.  Shantton,  for  Hall,  appellant    White  dk  Reynold*, 
for  Wheeler,  respondent. 

GiLnixAN,  C.  J.  Plaintiff  was,  except  for  the  tax  sales,  the  owner  of 
about  37  acres  of  land  in  St.  Louts  county.  In  MHO  the  lands  were  sold  for 
taxes,  and  defendant  became  the  purchaser,  and  received  the  proper  certifi- 
cates. In  1883  defendant  clHimed  title  to  tlie  land  under  such  certiAcates. 
Plaintiff  consulted  legal  counsel,  and  was  advised  tlmt  the  time  for  redemp- 
tion from  the  tax  sales  Imd  expired,  and  that  defendant  had  good  title  under 
the  tax  sales.  Defendant  also  consulted  counsel,  and  was  advised  to  the  same 
effect.  In  August,  1883,  the  parties  came  together,  and  plaintiff  made  a 
money  offer  for  defendant's  title,  which  was  rejected.  Some  further  nego- 
tiations were  had,  and  the  (Mtrties  finally  made  an  agreement  in  accordance 
witli  which  plaintiff  and  wife  executed  to  defendant  a  quitclaim  deed  of  part 
of  the  land,  and  defendant  and  wife  executed  to  plaintiff  a  quitclaim  deed  of 
the  remainder.  At  this  tiuie,  according  to  the  decision  sulisequently  made  by 
this  court  in  State  v.  Smith,  35  Minn.  257,  28  N.  W  Bep.  241,  the  time  to 
redeem  from  the  tax  sales  had  not  expired,  because  no  notice  had  been  served 
•on  the  ownw.   Plaintiff  brings  this  action  to  avoid  his  deed  to  the  defendant. 

Although  neither  the  pleadings  nor  the  stipulations  of  facts  call  it  so,  it  is 
clear  beyond  all  question  that  the  arrangement  between  the  parties  was  in- 
tended to  be  a  settlement  and  compromise  of  whatever  rights  or  interests 
they  might  respectively  have  or  claim  in  the  land.  By  the  arrangement  each 
derived  a  benefit  from,  and  each  conferred  a  benefit  on,  the  other.  Tlie  de- 
fendant abandoned  all  right  to  assert  any  claim  under  tlie  tax  sale  to  the  land 
whicli  lie  quitclaimed  to  plaintiff,  and  plaintiff  abandoned  all  right  to  ques- 
tion the  tax  sale  as  to  the  land  which  he  quitclaimed  to  defendant.  Whether 
he  believed  he  had  or  had  not  a  right  to  redeem,  he  secured  the  land  quit- 
claimed to  htm  without  redeeming.  As  there  was  no  fraud,  no  misrepre- 
sentations, nor  mistake  of  fact,  and  as  the  parties  had  equal  means  of  ascei^ 
talning  what  their  respective  rights  were,  tlie  courts  must  uphold  any  com- 
l«romise  of  such  rights,  "although  a  Judicial  decision  should  afterwards  be 
made  showing  that  these  rights  were  different  from  wh^  they  supposed  them 
to  be,  or  sliowing  that  one  of  them  really  had  no  rights  at  all,  and  so  nothing 
to  for^.»   PerHtie  t.  Trinka,  80  Minn.  241, 15  N.  W.  Bep.  115. 

Judgment  affirmed. 


ItOCSWOOD  V.  Datbnpokt. 
(Suprtma  Court  of  Minruiota.   December  13,  1887.) 

1.  JutMltXirr — RKKDITIOR  add  EUTBT^DoCKBTIBa — JlTDGKSRT  BoOK. 

To  constitute  a  judgment  for  the  pun>ose  of  docketing,  it  niiut  be  entered  !n  ths 
Jndfcment  book.  A  docketing  without  such  entry  Is  of  no  avail,  even  though  a 
^'JiMSuimtfoU"  ba  filed  with  what  purporta  to  b«  a  oopy  tHf  a  Jodgiuwit  in  it. 
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2.  f*A.MK — r<twKB  OP  Clerk  to  EirrsB  Nukc  Pro  Tunc. 

In  5nich  case  the  clerk  cannot,  withont  an  order  of  the  coart,  enter  a  judgment 
nunc  pro  tunc. 

3.  Bamb — Injuxctioh  to  Kkstbaih  Clerk — Dibcreiioit  or  Court. 

Bat  keld,  that  the  refusal  of  the  court  to  grant  a  temporary  injanction  to  restrain 
the  clerk  from  entering  the  judgment  nunc  pro  tunc  in  anon  a  cue  was  within  the 
sound  l^al  discretion  of  the  court. 
{SyUobut  by  the  OouH.)  y 

Appeal  from  district  court,  Hennepin  county;  Rea,  Judge. 
A.  B.  Jackson,  for  Bockwood,  appellaut.   Dobbin  A  Hatilep,  for  Daven- 
port, respondent. 

QiLFiLLAN,  C.  J.  Section  273.  a.  66,  Gen.  St.  1878>  reads:  "The  judgment 
shall  be  entered  in  the  judgment  book,  and  specify  clearly  the  relief  granted  or 
other  determination  of  the  action. "  By  section  275  the  clerk  is  required ,  "  im- 
mediately after  entering  the  judgment, "  to  attach  and  file,  as  the  judgment 
roll,  certain  papers,  among  them  a  copy  of  the  judgment.  Section  277  pro- 
vides for  docketing  the  judgment  "■on  filing  the  judgment  roll."  These  acts 
follow  in  regular  sequence:  Fir»t,  the  entry  of  the  judgment;  aaeond,  the 
niidcing  up  and  filing  the  judgment  roll;  third,  the  docketing.  To  support 
either  a  judgment  roll  or  docketing,  there  must  be  a  judgment  entered.  As 
this  court  said  in  Williams  v.  MaHrade,  13  Minn.  46.  fOil.  39:)  "If  a  copy 
of  the  Judgment  constitutes  a  part  of  the  Judgment  roll,  the  original  must 
exist."  There  can  be  no  judgment  capable  a£  being  docketed  or  enforced  in 
any  manner  till  it  Is  entereit  in  the  judgment  book.  Until  that  is  done*  it 
(lues  not  matter  that  tlte  party  is  entitled  to  judgment,  either  by  default  of 
defendant,  or  upon  a  decision  or  direction  of  tlie  court.  It  has  frequently 
Iraen  decided  that  an  order  or  direction  for  judgment  by  the  court,  or  by  a 
referee,  is  not  a  judgment,  so  that  an  appeal  can  be  taken  from  it.  Tliat  to 
constitute  a  judgment  it  must  l>e  eulereid  in  the  judgment  book,  as  the  stat- 
ute directs,  has  always  been  held  by  tills  court-  Brovm  v.  Ifathawayt  10 
Minn.  303.  (Gil.  238;)  WUUama  v.  MeQrade,  13  Minn.  46,  (Gil.  39;)  Wasli- 
bum  V.  Sharpe,  16  Minn.  63,  (Gil.  43;)  HodgUu  v.  Heaney,  16  Minn.  186. 
(GU.  142;)  Thompson  y.  Biekford,  19  Minn.  17.  (Oil.  1;)  Htmter  r.SUm 
Co.,  81  Minn.  605.  18  N.  W.  Bep.  645. 

The  tiling  of  the  roll  and  doi^etlng  in  this  case,  there  b^ng  no  judgment  to 
authorize  them,  were  of  no  avail.  The  omission  of  the  clerk  to  enter  the 
judgment  before  perftunnlng  those  acts  was  apparently  a  gross  violation  of 
official  duty. 

Whether  the  court,  with  tlie  proper  parties  before  it,  and  apon  a  proper 
showing,  might  direct  the  clerk  to  enter  the  judgment  nunc  pro  tafw,  we 
need  not  consider.  Certainly  the  clerk  cannot  lawfully  do  it  without  such 
order.  But  although  the  unauthorized  act  of  the  clerk  in  entering  judgm^t 
as  of  the  dato  of  the  docketing  would  put  an  appamU;  doad  upon  plaintiff's 
title,  yet.  as  the  gianting  a  temponuy  injunction  rests  in  the  sound  legal 
discretion  of  Uie  oourt,  the  refuse  to  grant  it  was  not  neosBsarlly  emnr.  The 
plaintiff  does  not  lose  any  right  by  the  refosat.  If  the  judgment  be  entered 
nuue  pro  ttmo,  he  has  his  remedy  against  the  party  claiming  under  it,  and  in 
the  prosecution  of  tliat  remedy  both  of  the  patties  interested  wouM  be  before 
the  court,  instead  of  there  being  but  one  of  theiu,  as  in  the  case  here.  To  re- 
fuse the  temi>orary  injunction  when  such  a  ground  for  it  exists,  is  not  beyond 
a  sound  legal  discretion.  Order  afflrmed. 


Digilized  by  Google 


Minn.] 


HARRIS  V.  KERR. 


87!> 


POTTTI-Nr  «.  Saundeiw. 
iSupremt  Ooart  of  Mmnetda.    Deceuiber  13,  1887.) 

1.  Masteb  ahv  Skbtaut — Tbsbpabs  bt  Skbtaitt — Scopb  or  Ehplothkit. 

IMrendant  euiployed  a  servant  to  drire  lits  teani,  (it  not  appearing  whether  the 
employer  made  pruvison  of  bay  for  servant  to  feed  the  team,)  aud  tliu  servant,  witli- 
OQt  express  aathorit?  ftom  the  defendant,  took,  bv trespass,  plaintiff's  hay,  and  fed 
to  the  team.  Held,  that  it  was  within  the  Uneof  the Benani's employment^  and  de- 
fendant is  liable  for  the  trespass. 

2.  Samk — Xbeblb  Damaobs — Mabtkb  hot  Liablb  fob. 

Alsi)  that  sectiuns  269,  270,  e.  66,  Qen.  St.  1878.  imposing  treble  damages  for  such 
tresiiasBes,  do  not  apply  aealnat  one  who  is  in  law  deemed  guilty  only  by  reason, 
of  his  relation  to  the  aetoal  trflspasBer. 
{St^hbv*  kg  the  OovrU) 

Appeal  from  municipal  court,  oitj  of  Balutb,  St.  Louis  coitn^;  Martin, 
Judge. 

L.  H.  ZeutrtnOt  tax  Fotuini,  respondent.  Jaques  A  SudMon,  fur  Saunders, 
appellant. 

Ollfillah,  G.  J.  Action  for  a  trespass  In  taking  hay  from  plaintiff's  barn. 
The  taking  was  not  by  defendant  to  person,  but  by  his  servant,  and  the  proofs 
billow  that  the  latter  was  not  expressly  authorized  by  defendant  to  take  it;  and 
thedefendant  is  not  liable  unlras  there  was  implied  authority, — that  is,  unless 
the  act  of  taking  the  hay  was  within  the  scope  of  the  servant's  authority. 
The  facts  are  that  the  servant  was  driving  a  team  for  defendant  on  the  roiid 
and  in  the  woods,  which  was  all  that  he  was  employed  to  do.  Near  plaintiff's 
barn  defpndant  had  a  logging  camp.  The  servunt,  without  any  express  di- 
rection from  defendHnt,  and  witliout  his  knowledge,  stopped  at  plaintiff's 
house,  near  the  tmm,  several  nights,  and  while  there  took  ttie  hay  from  the 
barn,  and  fed  it  to  the  horses  that  he  was  driving  for  defendant.  The  evi- 
dence was  silent  as  to  whether  defendant  had  made  any  provision  of  hay  for 
the  servant  to  feed  to  the  horses.  On  being  informed  by  plaintiff  of  wliat  the 
servant  had  done  he  promised  to  pay  the  damage  if  it  was  not  too  much. 

We  see  nothing  in  this  like  a  ratification  of  the  act  of  the  servant,  if  it  was 
unauthorized.  A  majority  of  the  court  are  of  opinion  that,  from  the  facts 
above  stated,  it  might  fairly  be  found  providing  food  for  the  team  was  an  act 
ront<implated  by  the  servant's  employment;  and,  if  so,  that  the  defendant 
would  be  liable  for  the  use  by  the  servant  of  unlawful  means  to  aceompli.sh 
that  end.  and  that  the  taking'  of  the  hay  for  the  purpose  of  feeding  to  the 
horses  was  within  the  line  of  his  employment.  But  I  do  not  see  anything  in 
the  case  to  indicate  that  providing  food  for  tbe  horses  was  any  part  of  the 
servant's  business,  and  therefore  I  am  of  opinion  that  taking  the  Iiay  was  an 
act  for  which  his  employer  was  not  liable. 

The  majority  of  the  court  are  of  opinion  that  the  atatntr- (sections  269,  270. 
e.  66,  Oen.  St.  1878)  imposing  trelile  damages  for  trespasses  upon  certain  kinds 
of  personal  property,  being  highly  penal  in  Its  nature,  ought  not  to  apply  in  a 
case  like  this,  where  defendant  is  deemed  in  law  to  have  committed  the  tres- 
pass only  by  reason  of  hia  relation  to  the  actual  trespasser. 

The  court  below  will  modify  its  judgment  so  as  to  render  judgmeat  only 
for  tbe  Biugle  damages  found. 


Harris  v.  Ki!rb. 
(Aqmwim  (hurt  of  lUinM$ota.    December  IS,  1887.) 

1.  SkW  TBIAL — WuBH  GSANTBD—N'OHIIfAL  DaMAURB. 

Wiiere  nothiug  ebe  is  involved,  tlie  court  will  not  order  a  new  trial  to  enable  a 
party  to  recover  only  nominal  damages. 
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X  AppRALp-SirrtBD  Oasi— Matter  Ohittcd  ntoH. 

Wliero  a  court,  in  the  course  of  a  trial,  denitNl  a  motion  to  amend  a  pleading,  in 
part  because  of  wliat  the  counsel  fur  tlie  moving  party  said  in  his  uiteiiin?  to  tbe 
jury,  wliat  \v»s  said  by  bim  tutut  be  made  part  of  tbe  settled  caae  before  tbia  eourt 
will  review  tlie  deciblan. 
(Sj^bvi  Iiy  QntH.) 

Appeal  from  district  court,  TTashlngton  county;  GhosBT,  Judge. 
C.  H.  Wilton,  tor  Ilarris,  xespondent.  Fayetie  Hank,  tor  Kerr,  sppd- 
lant. 

GiLVTLLAK,  0.  J.  Action  to  recover  the  price  a  horse  sold,  and  also  tor 
the  boHnl  of  the  horse.  The  answer  denied  the  ail^ations  in  tlie  coniplHiot 
as  to  the  board  of  the  horse,  and,  as  a  defense  against  the  d^m  for  tbe  price, 
alleged  that,  at  the  purcliase,  plaintiff  nmde  certain  representations  as  to  the 
soundness  of  the  horse,  and  warranted  It  to  be  as  lie  rq)resented,  and  alleged 
the  falsity  of  the  representations,  and,  in  eftect,thattheborse  wasnutas  war^ 
ranted.  No  dama^  for  the  breacli  of  wan'anty  were  alleged,  and  the  alle- 
gations of  the  answer  were  insufficient  to  make  n  charge  for  false  and  fraud- 
ulent  repredentations;  for  it  does  notailege  any  fraudulent  intent,  nor  any  re- 
Uance  on  the  representations.  The  answer  alleges  tliat  defendant  returned 
the  horse  to  pWntiff,  on  the  ground  that  he  liad  been  deceived  by  said  false 
representations.  The  reply  put  in  issue  tlie  new  matter  in  tlie  answer. 

At  the  trial  plaintiff  made  a  prima  facie  case  to  recover  on  both  claime  al- 
leged in  the  complaint,  showing  a  siUe  of  tlie  horse,  and  that,  wlien  after- 
wards defendant  sent  it  ba(A,  by  her  agent,  without  stating  any  reason  for  it, 
plaintiff  refused  to  receive  it.  except  as  a  boarder,  for  which  he  informed  Uie 
agent  he  would  charge  defendant  the  same  as  any  one  else,  $18  a  month. 
Thereupon  the  horse  was  left  with  pliUniifl.  Defendant  introduced  evidence, 
in  the  course  of  which  he  asked  leave  to  amend  the  answer  by  inserting  alle* 
gatiuns  to  the  effect  that  the  representations  of  plaintiff  set  foitli  in  the  an- 
swer were  false  and  fraudulent,  and  made  with  intent  to  cheat  and  defraud 
defendant,  and  were  relied  on  by  her.  The  court  declined  to  allow  the 
amendment,  saying  that  in  so  doing  he  should  be  governed  very  largely  by 
the  opening  of  defendant's  counsel  to  the  jury  as  lo  what  the  ti*8timony  would 
be.  Tlie  most  that  can  be  said  for  defendant's  testimony  under  the  answer 
is  that  it  tended  to  make  a  case  of  warranty,  but  no  damages  were  shown. 
"Virhen  tbe  defendant  rested,  slie  requested  the  couit  to  state,  and  make  a  |iart 
of  tiie  record,  the  language  claimed  by  the  court  to  have  been  used  by  counsel 
In  opening  the  Citse  on  which  the  court  based  the  exercise  of  its  discretion  in 
refusing  Uie  amendment.  Tliere  does  .not  appear  to  have  been  any  ruling  on 
this  request.  Tlie  court  thereupon  directed  a  verdict  for  plaintiff  for  the 
amount  claimed  in  the  complaint. 

It  it  can  be  said  tiiat  this  was  technically  wrong,  because,  on  the  evidence, 
the  case  ought  to  have  gone  to  tlie  jury  on  the  issue  of  warranty,  still,  as 
there  was  no  proof  of  damages,  tlie  error,  if  any,  was  of  no  subsbmtial  prej- 
udice to  the  defendant;  for,  if  the  jury  had  found  a  warranty,  they  could 
have  allowed  only  nominal  damages.  A  new  trial  would  not  be  allowed  to 
give  a  party  an  opporttmity  to  recover  only  nominal  damages, — one  cent  or 
five  cents, — witen  nothing  else  was  involved. 

The  matter  of  amending  the  answer  was  in  the  discretion  of  the  court,  and 
there  is  nothing  in  the  record  to  enable  us  to  review  it.  What  defendant's 
counsel  said  in  his  opening  is  not  iu  the  record,  and  he  did  not  take  the  right 
course  to  have  it  put  on  tlie  record.  If  he  desired  that  done,  lie  should  have 
set  forth  what  he  said  in  his  opening  in  his  proposed  statement  of  the  case, 
for  that  is  the  proper  mode  of  making  what  takes  pUioe  iu  the  course  of  a 
trial  part  of  the  record.  Order  affirmed. 
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Van  Aedham  and  others  o.  WnraLOir. 

(AtpfviM  CbuH  tf  J/iNHCmta.  December  18, 18S7.) 

1.  Wbits— Skktice  bt  Mail— rLACK  or  Mailhto. 

To  coriKttttitc  ftroper  service  of  a  |ttipcr  in  an  action  by  mail,  It  mtut  be  tnalled 
st  the  pluce  of  residence  ot  the  attorney  or  itarty  serving  it. 
S.  JoDOMKiiT— Srrriico  Asidk— DiacBirioit  or  t^oonr. 

J/it.d,  tliHt  llie  diMirvtioii  of  the  Court  liclow,  in  reAuing  to  set  aside  a  JntlRmert 
on  tlic  gruuiifl  (Imt  it  was  taken  Uirough  hiadvcrteneo^  surprise^  or  excusable  neg- 
lect, was  properly  cxerciacd. 

Appeal  from  district  court,  Otter  Tall  coanty;  Baxter,  Judge. 
Searte  dt  Lamb  and  Reynolds  dt  Steioart,  for  Vau  Aernam  and  otbers,  re- 
spondents.  H.  2i.  Briffffs,  for  ^Vinslow,  appellant. 

OiLFiLLA?!,  C.  J.  This  was  an  appeal  from  an  order  refusing  to  set  aside 
a  judgment  entered  bydefuultof  defendant  toanswer.  Tliegroundson  which 
tlie  motion  was  made,  and  they  are  the  only  grounds  whicli  am  be  considered 
on  this  appeal,  were  that  an  answer  liad  been  duly  served  within  the  time  al- 
lowed by  law,  and  that  the  judgment  was  taken  against  defendant  through 
his  inadvertence,  surprise,  and  excusable  neglect.  The  latter  ground  was 
within  tlie  sound  discretion  of  the  court  below ;  the  former  presented  a  queft- 
tionof  legal  riglit.  As  to  theservice  of  the  answer,  the  facta  were:  The  plain- 
tiffs' attorneys  resided  at  St.  Clotid ;  the  defendant's  attorneys,  at  Moorhead. 
Tlie  Bumntuns  was  served  personally  on  November  17,  18ti3.  On  December 
7th  following,  the  attorneys  for  defendant  caused  a  copy  of  the  answer  to  be 
mailed  at  St.  Paul,  directed  to  the  plaintiffs*  attorney  at  St.  Cloud,  and  the 
latter  received  it  tlie  following  day,  and  on  that  day  returned  it  for  the  rea- 
son tliat  it  was  not  mailed  at  the  place  of  residence  of  the  defendant's  attor- 
neys. The  answer  was  received  the  day  after  the  lost  day  for  personal  serv- 
ice, 80  that  there  was  no  service,  unless  It  was  a  proper  service  by  mail.  The 
statute  (section  75.  e.  Ct>,  Gen.  St.  1878)  provides:  "Service  by  mail  may 
l>e  made  when  the  person  making  the  service  and  the  person  on  whom  it  is 
made  reside  in  different  places,  between  which  there  isa  regular  communication 
by  mail."  Asimilar  statute,  and  a  rule  of  court  to  the  same  effect,  have  been 
construed  by  the  courts  in  New  York  to  require  that  the  paper  to  be  served 
must  be  mailed  at  the  place  of  reaidenoeof  the  person  serving  it.  Comtngv. 
auiman,  1  Barb.  Ch.  649 ;  Schenck  v.  ifcKU,  4  How.  Pr.  245;  Peeblet  r.  Hog- 
en,  b  How.  Fr.  210;  Hurd  v.  Davit,  13  How.  Pr.  57. 

When  the  paper  is  properly  mailed,  the  service  is  deemed  complete.  The 
risk  of  failure  of  the  mail  is  on  the  person  to  whom  It  Is  addressed.  Radcliff 
T.  Van  Banihuynen,  8  How.  Pr.  G7.  He  has  a  right,  therefore,  to  insist  on  strict 
compliance  with  the  statute.  The  statute  requites,  to  make  the  service  reg- 
ular, that  there  shall  be  a  reguhir  communication  by  mail  between  the  places 
where  the  {lerson  serving  and  the  person  served  reside,  which  necessarily  im- 
plies tluit  the  service  is  to  be  by  means  of  that  "regular  communication  by 
luail,"  and  noother.  The  requirement  of  such  communication  would  be  sense- 
leas  if  the  person  serving  might  mail  the  paper  at  any  other  than  the  place 
wliere  he  resides.  When  the  paper  actually  comes  to  the  hands  of  the  person 
to  be  served  within  the  time  requiretl  fur  personal  service,  it  is  immaterial 
-where  it  is  mailed ;  for  then  It  Is  oquiviitent  to  personal  service.  But,  if  it  be 
mailed  at  any  other  than  the  proper  place,  the  person  adopting  that  mode  of 
service  must  take  the  risk  of  its  reaching  the  person  to  whom  sent  within  the 
proper  time.  In  such  case  there  is  no  service  unless  it  do  reach  the  latter 
within  such  time.   The  service  in  tliis  case  was  not  good. 

Co  the  other  ground  of  the  motion  we  see  no  reason  to  think  the  court  below 
did  not  exsrcise  Us  discretion  judiciously.  Had  the  defandant  made  timely 
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app1Ic»tinn  for  leave  to  serve  his  answer,  no  doubt  the  court  would  have 
gmnted  it.  Although  for  a  time  after  the  attempt  to  serve  the  answer  the  de- 
fendant's attorneys  may  have  supposed,  from  converaations  between  them 
and  the  plaintiffs'  attorneys,  that  the  latter  wouM  receive  the  answer,  yet 
they  were  distinctly  informed  by  the  latter  as  early  as  May,  1B84,  that  it  would 
itul  be  received.  The  judgment  was  not  entered  till  August,  1885,  and  the 
defendant  made  no  more  in  the  matter  till  Angoat,  1886.  There  is  no  buIB- 
cient  excuse  given  for  the  delay.  The  case  is,  very  likely,  a  hard  one,  but 
the  defendiint  has  himself  only  to  blame  for  the  iltttaUon  bis  own  laches  has 
placed  him  in.   Order  affirmed. 

CoLUNSt  J.,  tooJc  no  part  in  ttds  decision. 

Anderson  v.  Sowle  Elbvatob  C!o. 
(Bapreme  Court  of  Mnnefofs.   December  13,  18S7.) 

Mabtkb  aud  Brbvamt — Nbgligbnck  op  MAffisR — Btidircb. 

Evitlence  AeU  not  aufiBcient  to  charxe  a  master  with  nflgligence,  In  an  action  by 
au  employe  for  a  penonal  i^jnij  sutainad  while  coupling  can  at  the  niatftv'i  ele- 
vator. 

(Syllafnit  bi/  the  Oourt.) 

Appeal  from  district  court,  Hennepin  county;  Young,  Judge. 
Aivtander  A  Arctander,  for  Anderson,  appellant.   Hart  £  Brewer,  for 
Sowle  Elevator  Co.,  respondent. 

OiLKiiXAH,  C.  J.  Action  for  a  personal  injury  received  by  plaintiff  while 
coupling  cars.  After  the  plaintiff  bad  rested  his  case,  the  court  below  dis- 
inlised  the  action,  on  the  ground  that  he  had  not  made  out  a  cause  of  action. 
The  plaintiff  was  orai)loyed  by  defendant  at  its  elevator,  and  while  so  em- 
ployed was  required  by  it  to  go  between  two  empty  railroad  cars  and  couple 
them.  While  he  was  doing  this,  a  loaded  car  was,  by  other  of  defendant's 
servants,  moved  along  the  track  against  one  of  the  empty  cars,  driving  it 
against  the  other,  so  that,  as  plaintiff  was  inserting  the  conpUng-Unk,  his 
hand  was  caught  between  the  bumpers  and  injured. 

It  is  claimed  that  the  evidence  tended  to  show  negligence  on  the  part  of  de- 
fendant in  several  particulars:  First,  that  it  set  plaintiff  to  do  work  more 
hazardous  than  that  for  which  he  was  employed, — work  in  which  bo  was  un- 
skilled, as  defendant  knew.  It  does  not  appear  that  any  special  skill  is  re- 
quired in  coupling  cars  when  they  are  standing  still,  and  are  to  be  brought 
together  by  hand  as  these  were.  And  the  danger  of  injury  from  the  baud 
being  caitght  between  the  bumpers  if  the  ears  are  brought  too  suddenly  to- 
gether, while  coupling  with  the  hand,  must  be  obvious  to  any  ordinary  mind, 
however  unskilled.  It  must  be  presumed  that,  when  plaiutifl  went  in  to 
couple  cars,  he  knew  the  danger  as  well  as  his  employer,  and  he  was  not 
called  on  to  do  it  suddenly,  so  as  to  prevent  thought  of  the  danger.  But,  al- 
though plaintiff  testified  that  be  was  employed  only  to  load  and  unload  cars, 
and  thai  coupling  cars  was  outside  of  such  employment,  it  is  entirely  apparent 
from  his  whole  testimony  that,  while  loading  and  unloading  the  cai-s  was  the 
main  thing  which  be  was  to  do,  there  were  other  things  incidental  to  tli»t 
which  he  was  to  do,  and  did  do  without  question,  such  as  bringing  loaded 
cars  into  place,  pushing  unloaded  oats  oat  of  (he  way,  and  coupling  them 
whenever  necessary. 

The  only  other  particulars  in  which  negligence  of  defendant  Is  claimed, 
which  we  need  specially  notice,  may  be  reduced  to  this  one:  That  it  was  neg- 
li^'ent  in  defendant  not  to  prevent  the  loaded  car  being  pushed  against  the 
car  which  plaintiff  was  coupling,  or,  if  it  did  not  do  that,  it  was  nt^ligent  in 
not  giving  plaintiff,  who  waa  where  he  oould  neither  see  nor  hear  it  coming, 
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notireof  its  approaeli.  The  testimony  waa  to  this  effect:  The  manner  of  do- 
ing the  work  of  unloading  cars  was  this:  A  loaded  car  was  brought  along 
the  track  to  the  proper  place,  and  the  grain  taken  up  into  the  elevator,  and  the 
empty  oar  was  pushed  along  the  track  out  of  the  way,  and  when  there  were 
more  than  one  they  were  coupled.  Loaded  cars  were  brought  into  place  for 
nnloarling  by  fastening  to  the  rear  end  a  rope,  the  other  end  of  which  was 
turned  over  a  windlass  worked  by  the  engine  of  the  elevator.  When  the  rope 
was  attached,  the  power  waa  applied  to  the  windlass,  and  the  car  drawn  slowly 
forward  to  the  desired  place, — so  slowly  that,  when  the  power  was  turned  off, 
the  car  would  stop  In  a  distance  of  three  or  four  feet.  A  car  was  stopped  at 
the  exact  place  desired  by  putting  a  plank  on  the  rails  in  front  of  the  wheel. 
In  coupling  cars,  they  were  brought  together  by  means  of  an  iron  bar,  called 
a  "plnch-bar,"  held  in  the  hands  and  applied  as  a  lever  to  one  of  the  wheels. 
Just  before  the  injury  to  platntifF,  there  were  some  unloaded  cars  standing 
west  of  the  elevator,  and  some  loaded  cars  east  of  It.  The  plaintiff  and  an- 
other empl(^e  were  engaged  in  pulling  the  rope  from  the  windlass,  for  the 
purpoee  of  bringing  up  the  loaded  cars,  when  the  general  manager  of  defend- 
ant came  to  them  and  asked  if  the  unloaded  cars  had  been  coupled,  to  which 
plaintiff  answeired  that  be  did  not  think  they  were.  Thereupon  the  manager 
said:  "Never  mind  that.  Letiisgodownandcouplethemcarsbeforeweshove 
in  the  others.  **  He  and  plaintiff  then  went  to  the  empty  cars.  Tlie  plaintiff  got 
in  between  two  of  them  to  do  the  coupling,  while  the  manager  underto<A  to 
pUBhone  up  to  theother  with  the  pinch-bar.  The  men  had  been  instnioted  by 
the  foreman,  in  the  hearing  of  plaintiff,  to  use  a  stick  in  handling  the  link  when 
coupling, — not  to  put  the  hand  in  between  the  bumpers,  or  the^  would  possibly 
get  caught.  The  plaintiff  testiQed  that  on  this  occasion  link  was  out  of 
the  draw-bar,  and  lay  on  top  of  the  bumper,  so  he  had  to  put  it  in  with  his 
hand;  that  it  was  bent,  and  he  had  some  tronblo  to  put  It  in,  and.  while  lie 
waa  trying  to  push  it  In,  the  cars  came  together,  and  his  hand  was  caught  be- 
tween the  bumpers.  There  is  nothing  in  the  evidence  to  indicate  that  the 
manager  had  any  reason  to  think  ttut  the  loaded  car  would  be  moved  down 
against  the  empty  car. 

After  what  he  had  said  to  those  who  were  preparing  to  move  it,  be  had  re:i- 
son  to  believe  It  would  not  be  moved  till  the  coupling  was  done, — had  as  m  nch 
reason  to  believe  It  as  plaintiff  had.  It  does  not  appear  who  set  the  car  in 
motion,  nor  why  it  was  not  stopped  at  the  place  for  unloading,  as  was  the  cus- 
tom; not  that  the  manage  had  any  reason  to  suppow  that,  If  set  in  motion, 
it  would  not  be  stopped  as  had  always  been  done.  The  only  danger,  so  far 
as  appears,  there  could  be  from  the  one  car  running  against  the  other,  was  of 
the  hand  getting  caught  in  coupling.  It  does  not  appear  that  the  manager 
liad  reason  to  suppose,  what  the  pl^ntlff  knew,  that  it  would  be  necessary  to 
do  the  coupling  with  the  hand  instead  of  with  a  stick,  as  was  customaiy,  and 
as  the  men  had  been  instructed  to  do  It.  Upon  this  state  of  facts,  no  ne^li- ' 
gence  could  be  charged  upon  the  manager,  either  in  not  preventing  the  loaded 
car  being  moved,  or  in  not  anticipating  the  danger  to  plaintiff,  and  warning 
him  against  it.  So  far  as  appears,  Uie  act  from  which  the  danger  arose  was 
that  of  a  co-employe. 

The  action  was  rlghUy  dismissed.   Order  affirmed. 


BmTH  t).  Board  of  Cottnty  Com'ss  of  NoBLEe  Oo. 

(Supreme  Oourt  qf  Minneiota.    December  13,  1887.) 

Bomnr— For  Plamtino  Timbbb  asd  Shadb  Tbkb— Rbpbal  of  Statdtk. 

Chapter  1^  Qen.  Laws  ld73,  eotitled  "An  act  to  encourage  the  piftiitiiig  and  grow- 
ing of  litiiber  nnd  shads  Uvea,"  waa  intended  to  superseue  cliupter  30,  Cteu.  liaws 
1871,  wftli  the  same  title,  and  so  op«rate  to  repeal  it. 
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A})peal  from  distrl^  court.  Nobles  county;  PsstKiin,  Jodga. 
Daniel  Hohrer,  for  Smith,  appellant,       if,  Zan^Wf  for  Board  of  Oatmif 
Gom'ia  of  Nobles  Co.,  respondent. 

OiLFiLLAN,  0.  J.  In  1871  the  legislature  passed  an  act  (ehnpter  30)  en- 
titled "An  act  to  encourage  the  planting  and  growing  ofUiubnrand  shade- 
trees."  In  1873  it  passed  another  act  (chapter  19)  with  precisely  tiie  saiue 
title.  Each  act  provided  for  paying  a  bounty  for  the  planting  iiiid  growing  of 
trees.  The  second  act  was  tUniost  a  transcript  of  the  other, — so  nearly  ao  as- 
to  suggest  that  it  was  drawn  from  the  other.  Tlie  only  difference  in  thesiib^ 
stance  of  the  two  acts  (and  the  differences  in  phtaseolc^y  were  oidy  such  as 
the  dilferences  in  substance  required)  was  tlmt  by  the  first  llie  bounty  was  to- 
be  paid  out  of  the  county  treasury,  and  the  proofs  required  to  be  filed  by  the 
claimant  with  the  county  auditor  wera  by  the  latter  to  be  hiid  before  the 
county  conimlssionerB.  who  were  to  pass  on  their  sufficiency,  and  by  the  sec- 
ond the  bounty  was  to  be  paid  out  of  the  state  treitsury,  and  the  county  au- 
ditor was  to  make  and  send  to  thestiUs  auditor  nccrtiAed  list  of  all  lands  and 
tree-planting  reported  and  verified  to  him;  and  the  state  auditor  was  to  de- 
termine whethei'  tlie  provisions  of  the  act  had  been  complied  with ;  and  tlie 
second  act  contained  a  provision  (there  being  no  similar  one  in  the  first)  that, 
if  the  aggregate  of  the  bounties  applied  for  in  any  one  year  should  exceed  th» 
sum  of  92U,{)00,  then  the  auditor  should  distribute  $20,000.  and  no  more,  pro 
rata  among  tlie  claimants.  The  second  act  contains  no  clause  repealing  the 
first.  But  notwithstanding  that,  and  tliat  repeals  tiy  implication  are  not 
favored,  it  is  pretty  clear  that  the  second  act  was  intended  to  be  a  substitute 
for  and  to  supersede  the  first,  and  so  to  be  a  repeal  of  it.  In  aich  the  slate 
gave  the  bounty.  True,  in  the  first,  it  provided  that  tlie  bounty  fur  trees 
planted  and  grown  In  any  county  should  be  paid  out  of  the  treasury  of  tliat 
county;  still  it  was  given  by  the  alatetocarry  out  astute  policy.  The  county 
officers  had  no  discretion  in  the  matter. 

It  would  seem  strange  that  the  same  sovereign  should  give  two  precisely 
similar  bounties  for  precisely  the  same  thing.  It  would  be  more  niitural  to 
suppose  tluit  a  second  law,  providing  the  same  bounty  for  the  siune  thing, 
was  intended  to  talce  tlie  place  of  the  former  law,  and  nut  to  be  in  addition  to 
it.  Here  are  two  acts,  having  the  same  ubject  and  purpose  in  view,  to  be 
accomplished  by  the  same  means,  having  the  same  title,  and  using  almost 
tliroughout  the  same  terms;  the  only  cliange  being  that  in  thesecond  the  state 
treasury,  instead  of  the  county  treasury*  is  nametl  as  tlie  one  out  of  which 
the  bounty  should  be  paid,  and  placing  a  limit  to  tlie  aggr^le  of  the  boun- 
ties, and  such  ciiange  in  the  phraseology  as  was  necessarily  incident  to  those 
two  changes  in  substance.  There  can  be  little  question  that  tlie  act  of  1873 
was  intended  as  a  revision  to  some  extent  of  the  state  policy  in  the  matter  of 
encouraging  the  planting  and  growing  of  trees,  and  tliat  as  such  it  was  to- 
take  the  plwe  of  the  law  of  1871.   Judgment  affirmed. 


SiurFEa  0.  Statbi 

(ShproM  C^tri  ttf  JPcbnufai.   Kovember  80;  18870 

1.  HOWCniB— ItfUBDBR— IltTKItT— IXDICTURKT. 

Intent  or  purpose  to  kill  is  etisential  to  conRtUute  the  crime  of  mnriler  In  the  fliil 
or  second  i.le};rce,  rs  detined  by  seolioiis  3  niid  4  of  the  Crhiiinal  Code,  aiitl  this  In- 
tent riiusit  be  spcciticaliy  and  directly  averred  as  pari  of  the  dracriptiou  of  Ilia  of- 
fense in  every  indictment  for  cither  of  those  crimes. 
S.  Sank — SuFKiciBxcY  or  Ikdidtxicnt. 

An  averment  tliat  tlie  accused  "feloniously,  purposely,  and  of  deliberate  and 
premwiitntcU  malice,"  did  make  an  assault  on  the  deceased,  and  that  be  then  and 
there  "  felouioiisly,  purposely,  and  of  his  deliberate  and  premeditated  malice  did 
shoot**  the  deoeasM  wuli  a  kuo  loaded,  etc.,  inthaiiiK  a  mortal  wound  of  which 
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the  deceased  tfa«n  and  there  died,  does  not  saiislV  the  requirements  of  the  Iww ;  for 
tbougli  the  accused  may  have  piirp(»ely  and  of  delloerateand  premeditated  malice 
aasaolted  the  deceased,  and  shot  hini,  It  doss  not  follow  that  the  shooting  waa  with 
the  design  and  pnrpose  to  produce  death. 

8.  Saki — Dtrwcrt  not  Aided  bt  Fobhal  Ooncldsioh. 

Where  the  porpose  to  kill  is  not  averred  bT  way  of  description  of  the  offense,  tha 
omiasion  cannot  oe  aided  by  the  ordinary  format  oonclusion  of  the  indietmeDt 
which  avers  that  "so"  the  jurors  do  find  and  say  that  the  accused  "did  in  manner 
and  form  aforsaid,  feloniously,  purposely,  and  of  hia  deliberate  and  fraudulent 
malice,  kill  and  murder  "  the  deceased.  Such  allegation,  being  nothing  more  than 
a  legal  conclusion  arising  from  the  facta  previously  slated,  cannot  cure  any  defects 
in  the  premises  on  which  it  assumes  to  be  predicated. 

4.  Bami— Instbcotiokb  Cbiticiskd. 

Instruction  numbered  13,  copied  from  Instruction  numbered  9  in  WiUiami  v.  Slate, 
6  Neb.  S34,  and  printed  therein  at  page  886b  eritidaed,  mad  tha  coududing  words 
thereof  held  unnecessary. 

(Gj^iOa&M  by  the  OauH.) 

Error  to  district  court,  Keamej  county;  Gaslin,  Judge. 
ffreene  d  Sottetier  and  /.  S.  Sh^maut  for  plaintiff.   The  Attorney  €hn- 
eral  and  J.  £.  MaPhedegt  for  defendant. 

Beese,  J.  Plaintiff  in  error  wbb  convicted  of  the  crime  of  murder  In  the 
first  degree,  and  sentenced  to  be  hanged.  He  alleges  error,  and  brings  the 
cause  into  this  court  for  reviaw.  The  indictment  is  as  follows:  "The  State  of 
Ifebraska,  Kearney  County — ea. :  Of  tlie  November  term  of  the  district  court 
of  the  Eighth  judicial  district  of  the  state  of  Nebraslia,  within  and  for  Kear- 
ney county  in  said  state,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-six,  the  grand  jurors,  chosen,  selected,  and  sworn  in  and  for  the 
county  of  Kearny  i^oresald,  in  the  name  and  by  the  authority  of  the  state  of 
Nebifuka.  upon  Ui«t  oaths  present:  That  John  Shaffer,  late  of  the  county 
aforesaid,  on  the  eighth  day  of  November,  In  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-six,  in  the  county  of  Kearney  and  state  ci  Tfeh- 
rasks,  aforesaid,  did  feloniously,  purposely,  and  of  his  deliberate  and  premedi- 
tated nudlce,  make  an  assault  on  one  William  H.  Smith,  then  and  there  being,, 
and  a  certain  gun  which  then  and  there  was  loaded  with  gunpowder  and  thirty 
leaden  shot,  and  by  him,  the  said  John  Shaffer,  had  and  held  in  botlt  his  hands,, 
he,  the  said  John  Shaffer,  did  then  and  there  feloniously,  purposely,  and  of  hla> 
deliberate  and  premeditaj;ed  malice  shoot  off  and  discliarge  at  and  upon  the 
said  William  H.  Smith,  and  thereby  and  by  thns  striking  the  said  William 
Smith  with  the  said  thirty  leaden  shot,  inflicting  on  and  In  the  head  of  him,, 
the  said  William  H.  Smith,  one  mortal  wound,  of  which  said  mortal  wound 
the  said  William  H.  Smith  then  and  there  instantly  died,  and  so  the  grand 
jurors  aforesaid,  on  their  oaths  aforesaid,  do  find  and  say  that  the  said  John 
Shaffer  did,  in  manner  and  form  aforesaid,  feloniously,  purposely,  and  of 
hia  deliberate  and  premeditated  malice,  kill  and  murder  the  siud  William 
H.  Smith,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Nebraska."  (Signed  by 
the  distriet  attorney.) 

The  question  here  is,  does  this  Indictment  charge  the  crime  of  murder  in 
the  first  degree,  under  the  statutes  of  tbis  state?  Section  3  of  the  Criminal 
Code  is  as  follows:  **If  any  person  shall  purposely  and  of  deliberate  and  pre- 
meditated malice,  or  in  the  perpetration,  or  attempt  to  perpetrate,  any  rape, 
arson,  robbery,  or  burglary,  or  by  administering  poison,  or  causing  the  same  tu 
be-done,  kill  another;  or  if  any  person  by  willful  and  corrupt  perjury,  or  by 
aubomation  of  ttie  same,  shall  purposely  procure  the  conviction  of  an  innocent 
person — every  person  so  offending  sliall  be  deemed  guilty  of  murder  in  the  first 
devree,  and  upon  oonviction  ther^f  shall  suffer  death."  The  provisions  of 
thu  section,  as  applicable  to  the  case  at  bar.  are  that,  if  any  person  shall  puiv 
posely,  and  of  di^liberate  and  premeditated  malice,  kill  another,  every  person 
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30  ofTending  Bhnll  be  deemed  guilty  of  murder  in  the  first  degree,  etc.  Th« 
killing  must  be  done  purposely,  and  of  deliberate  and  premeditated  malico; 
that  is,  there  must  be  an  intent  or  purpose  to  kill  at  the  time  of  the  commb^ 
sion  of  the  act,  and  the  killing  must  be  deliberately  and  premeditately  done. 
This  is  the  plain  and  obvious  meaning  of  the  statute.  Applying  this  statut« 
to  the  indictment,  we  find  an  entire  want  of  any  allegation  of  an  Intent  or 
purpose  to  kill.  It  is  alleged  that  the  assault  was  purposely  made  and  that 
the  gun  was  purposely  discharged,  but  with  what  intent  or  purpose  them 
acts  were  done  is  nowhere  alleged.  The  pleader  has  followed  a  precedent  for 
an  indictment  for  murder  under  the  common  law,  and  this  would  have  been 
fltiiflcient  had  not  the  legislature  by  the  enactment  of  the  section  above  quoted 
changed  the  essential  Ingredients  or  constituent  elements  of  murder.  At 
common  law  there  were  no  degrees  of  murder,  and  there  were  but  two  degrees 
of  felonious  homicide.  These  were  murder  and  manslaughter.  By  the  statute 
wo  have  two  degrees  of  murder — the  first  and  second — and  manslaughter.  At 
common  law  murder  is  defined  to  be  the  unlawful  killing  of  any  reasonable 
creature,  in  being  and  under  the  king's  peacev  with  malice  sSorethought,  either 
expressed  or  implied.  4  Bl.  Comm.  1^.  In  Buss.  Crimes,  482,  It  is  defined 
as  the  unlawful  killing  of  a  human  being  under  the  king's  paace,  with  malic* 
prepense  or  aforethought,  either  express  or  implied  by  law. 

A  purpose  or  design  to  kill  is  not  an  essential  ingredient  But  the  rule  of 
the  common  law  has  been  changed,  and  the  purpose,  design,  or  intent  to  kill 
must  now  be  alleged.  In  Maxw.  Crim.  Proc.  176.  It  is  said:  **It  Is  essential 
to  the  sufficiency  of  an  indictment  for  murder  in  the  first  degree,  under  tiM 
statute,  that  it  contain  a  direct  and  specific  averment  of  the  purpose  or  inten- 
tion to  kill,  or  intention  to  inflict  a  mortal  wound.  In  the  description  of  th* 
crime.  '* 

This  question  was  before  the  supreme  court  of  Ohio  in  Fout»  v.  State,  8  Ohio 
St.  98,  in  the  year  1857,  under  a  statute  from  which  the  section  above  quoted 
has  since  been  copied,  and  It  was  there  held  by  a  majority  of  the  court,  on  an 
indictment  substantially  like  the  one  in  this  case,  that  it  was  essential  to  the 
sufficiency  of  an  indictment  for  murder  in  the  Urst  degree,  that  it  cont^n  a 
•direct  and  specific  averment  of  the  purpose  or  intention  to  kill,  or  intention 
•to  infilet  a  mortal  wound  in  the  description  of  the  crime.  So,  also,  in  Robbtnt 
■y.  State,  Id.  181,  where  the  accused  m'Ss  convicted  of  mnrder  in  the  first  de- 
.  gree,  by  the  administration  of  poison,  it  was  held  that  the  conviction  could 
not  be  sustained  where  there  was  no  allegation  of  the  purpose  or  intent  to 
■  kill  the  deceased.  In  Katn  v.  State,  Id.  306,  vhUitt  was  a  conviction  of 
murder  in  the  second  degree  by  shooting,  as  in  this  case,  and  where  the  In- 
•dictment  was  In  all  essential  respects  like  the  one  in  this  case,  the  Jndgmenb 
was  set  aside  owing  to  the  want  of  an  allegation  of  the  purpose  or  intent  to 
'kill;  It  being  held  that  such  purpose  was  an  essential  element  of  the  crime  aa 
•defined  bj  tne  statute.  In  Hagan  v.  State,  10  Ohio  St.  459,  the  same  ques- 
ition  was  before  the  same  court,  and  resulted  in  a  like  decision.  We  quote 
from  the  first  and  second  points  in  the  decision:  ^Fint.  Intent  or  purpose 
to  kill  is  essential  to  constitute  the  crime  of  murder  in  the  first  or  second  de- 
gree, as  defined  hy  the  stiitntes  at  Ohio;  and  this  Intent  must  be  speclRcallj 
and  directly  averred  aa  a  part  of  the  description  of  the  offense  In  every  indict- 
ment for  either  of  these  crimes."  "SeeoTvi.  An  averment  that  the  accused, 
*  purposely  and  of  deliberate  and  premeditated  msHce,  did  strike*  the  deceased, 
thereby  infiicting  a  mortal  wound,  of  which  the  deceased  afterwards  died, 
does  not  satisfy  the  requirements  of  the  law;  for  though  the  accused  may  have 
purposely  and  malit^ously  struck  the  deceased.  It  does  not  follow  that  the 
stroke  was  given  with  a  design  to  produce  death.** 

In  State  v.  Brovm,  21  "Km.  88,  where  an  indictment  tot  murder  charged 
substantially  that  the  defendant  deliberately  and  premeditatedly  committed 
an  assault  and  battery  upon  the  deceased,  by  shooting  him  with  a  pistol  loaded 
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with  gunpowder  and  leaden  balls,  and  therebj  Inflicted  a  mortal  wound, 
from  wluch  woimd  ttie  deceased  died,  but  did  not  anywhere  charge  that  the 
defendant  committed  the  assault  and  battery,  or  did  the  shooting  or  killing 
With  the  deliberate  and  premeditated  intention  of  kllliog  deceased,**  it  waa 
held»  under  a  statute  similar  to  ours,  that  the  indictment  did  not  allege  mur- 
der in  the  Arst  degree. 

The  case  of  Leonard  y.  Territory,  7  Pac.  Rep.  872,  was  where  tlie  plaintiff 
in  error  was  indicted  for  the  crime  of  murder  in  the  first  degree,  and  upon 
trial  was  found  guilty  as  charged,  and  sentenced  to  be  hanged.  Tlie  section 
of  the  territorial  statute  under  which  he  was  prosecuted  was  as  follows:  "Ev- 
ery person  who  shall  purposely,  and  of  deliberate  and  premeditated  malice, 
or  in  the  perpetration,  or  attempt  to  perpetrate,  any  rape,  arson,  robbei-y,  or 
burglary,  or  by  administering  poison,  or  causing  the  same  to  be  administered, 
kill  another,  every  sucli  person  shall  be  deemed  guilty  of  murder  in  the  first 
degree,"  etc.  The  indictment  was  almost  identical  with  the  indictment  in 
this  case,  so  far  as  the  ctiatge  of  killing  waa  concerned,  it  being  alleged  that 
the  accused,  "in  and  npon  one  Ambrose  Patten,  feloniously,  purposely,  and 
of  deliberate  and  premeditated  malice,  did  make  an  assault,  and  that  the  said 
Andrew  Leonard,  with  a  certain  gun  then  and  there  loaded,  and  charged 
with  leaden  bullets,  then  and  there  feloniously,  purposely,  and  of  deliberate 
and  premeditated  malice,  did  discharge  and  shoot  off  to,  against,  and  upon 
the  said  Ambrose  Fatten,"  etc.;  and  it  was  held  that  the  indictment  was  in- 
sufficient to  sustain  the  conviction.  See,  also,  Fouta  v.  State,  4  Q.  Greene, 
600,  and  State  v.  SfcCormick.  27  Iowa,  402. 

It  may  be  suggested  that  the  latter  clause  or  conclusion  of  the  indictment, 
"and  BO  the  grand  jurors  aforesaid  on  their  oaths  aforesaid,  do  find  and 
say,"  etc.,  brings  the  case  within  ttie  rule  here  stated.  This  cannot  be  held 
to  cure  the  defect,  and  it  has  been  so  decided  in  Leonard  v.  Territory,  ffagan 
V.  State,  and  Fouts  v.  State,  supra.  See,  also,  Maxw.  Grim.  Proc.  186;  and 
Smith  T.  State,  4  Neb.  277. 

Objection  is  made  to  Instruction  numbered  13  given  by  the  court  to  the 
jury.  This  instruction  need  not  be  here  setout  at  length,  as  it  is  copied  from 
the  ninth  Instruction  given  In  Williams  v.  State,  6  Neb.  334,  and  is  there 
printed  at  page  336.  While  this  instruction  appears  to  have  had  the  approval 
of  this  court  in  the  very  able  opinion  written  by  Chief  Justice  Lake  in 
that  case,  yet  it  !s  apparent  that  it  was  not  before  the  court  in  that  case,  and 
was  only  referred  to  by  the  writer  of  that  opinion  as  a  correct  statement  of 
the  law  giving  the  right  to  defend  against  threatened  personal  violence.  I 
think  the  instruction  is,  perhaps,  objectionable,  by  reason  of  the  words  "if 
you  are  fully  satisfied  that  he  was  fully  excused  or  justified  under  the  circum- 
stances in  taking  the  life  of  the  deceased.*'  As  I  read  it,  the  instruction 
would  be  complete  without  those  words,  and  their  addition  could  only  serve 
to  unnecessarily  impress  upon  the  jury  the  fact  that  they  must  find  that  the 
accused  "was  fully  excused  or  justified"  In  taking  the  life  of  the  deceased. 
While  it  is  possible  that  ttie  error.  If  any,  would  not  be  so  far  prejudicial  as 
to  call  for  a  reversal  of  the  judgment,  y^  I  think  the  words  quoted  might 
with  safety  and  propriety  be  omitted. 

Other  objections  to  the  judgment  of  the  court  below  are  presented,  but  as 
they  will  not  likely  arise  on  the  next  trial,  they  need  not  here  be  noticed. 

The  Judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings.   Judgment  accordingly. 

(The  other  judges  concur.) 
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BOWKDB  t.  LADD. 
(Aqvwm  Oovrt  i)f  JftbroMka.  NoTamber  80, 1887.) 


1.  VxHDOB  Ain>  Vmidm— Dotmtv  Titlk— Musubb  or  Damaois. 

Where,  in  an  acttoo  on  a  promissory  note,  tbe  defendant  oet  ap  In  bis  ansver  a 
contract  entered  into  between  tbepartin  for  the  ooDveyance  of  certain  property  in 
full  satisfaction  of  tbe  debt,  and  all^Eed  a  performance  In  compliance  witb  tbe  con- 
tract, and  there  was  testimony  tending  to  snstafn  the  answer,  hold  that,  In  case  of 
defoot  of  title  of,  or  Incambrsnce  on  part  of,  the  property  so  conveyed,  the  meaa- 
nre  of  daniaxes  was  not  the  amoani  of  the  note  less  the  Taloe  of  tbe  property  oon- 
Teved,  but  tbe  amount  of  the  inonmbranoea  or  value  of  tbe  property  to  which  th« 
title  had  failed. 

%  TuAL— FoBM  or  AonoH— bsus— Waitxb. 

Where  parties  hare  made  up  the  Ivnes  In  m  ease  without  objedton  to  the  partic- 
ular form  of  tbe  action,  they  will  be  held  to  have  waived  aojr  etion  In  that  xogard. 

Error  to  district  court,  York  county;  ITortal,  Judge. 

JB'raruse  ^  Harlan,  foi  plaintiff.    Sedffwiok  it  Power,  for  defendant. 

Maxwell,  C.  J.  This  action  was  brought  In  tbe  district  court  of  York 
county  upon  the  following  promissory  note: 

"On  or  before  one  year  from  date,  for  value  received,  Ipromise  to  pay  John 
Ladd  or  bearer  (484.83)  four  hundred  and  elghty-fbur  and  83-100 dollars*  with 
uee  at  eight  per  cent,  per  annum  until  paid. 

**  Dated  Sharon^  Walioorth  Co.,  Winontin  State,  June  18, 1880. 


The  defendant  b^w  in  his  answer  admits  the  making  and  ddtveiy  of  tbe 
note,  but  alleges  that  after  the  execution  of  the  same  he  entered  Into  the  fol- 
lowing conti-act  with  tbe  plaintUt:  "Yobk,  Kebb.,  June  12, 1882. 

"Whereas,  John  Ladd  and  Scott  M.  Ladd  bold  a  certain  contract  and  note 
against  George  F.  Bownie,  on  which  contract  there  isdue  $1,000,  and  int.,  and 
on  which  note  there  is  doe  1448.83  and  Interest;  and,  whereas,  said  Downie 
has  this  day  turned  out  and  sold  to  said  J.  and  8.  M.  Ladd,  upon  said  indebt- 
edness, all  his  property  In  liTew  York.  Kebraska.  and  other  property:  Now  If 
the  said  Ladd  gets  full  title  unincumbered,  in  and  to  the  following  property 
to-wit :  Lot  16,  and  north  half  of  lot  14,  in  block  32,  in  the  village  of  New  York, 
in  B^d  York  county,  Nebraska,  and  the  two  buildings  north  €t  B.  F.  Mar- 
shall's blacksmith  shop,  1  iron  lathe,  1  blower,  connter-shaft,  scales,  sledge, 
three  riddles,  flasks,  sand  cupola,  wagon-drill,  note  of  KtlnerA  Oloott,on  which 
there  is  due  9250 and  int.,  the  said  Jmn  Ladd  paying  f  130  to  redeem  said  note, 
one  bakeH>ven  and  emery  stand  used  as  counter-shaft,— Uien  the  said  note  of 
said  Downie  and  said  contract  are  to  be  canceled,  and  the  said  property  taken 
in  full  liquidation  at  said  Indebtedness. 


DowateclaimstoliaTefnllyperformedsaidoontractonhispart.  Ttieplain- 
tiff  in  his  reply  "admits  the  miaking  of  the  agreement  set  forth  in  the  defend- 
ant's answer,  but  denies  that  said  defendant  performed  all  tlie  conations  of 
said  contract  and  agreement  on  his  part  to  be  perfonned,  and  denies  thi^  ti» 
said  Ladd,  nor  John  Ladd.  got  fall  Utte  unincumbered  in  and  to  the  property 
conveyed  to  him,  and  described  in  said  agreement;  and  plaintiff  denies  that 
he  or  John  Ladd  has  ever  got  full  title  unincumbered  to  lot  15,  and  north  half 
of  lot  14,  in  block  32,  in  village  of  New  York,  Nebraska;  and,  except  as  herein- 
before expressly  admlttdd,  tiiis  plaintiff  denies  each  and  every  allegation  of 
new  matter  in  said  answer  contained.**  On  the  trial  of  the  cause  tbe  court 
found  for  the  plaintiff  below,  and  rendered  Judgment  for  the  sum  of  9675.43. 

The  testimany  shows  that  Ladd  otftalned  all  the  pn^erty  set  fOTth  in  said 


"OBOXtOB  F.  DOWKXX." 


>  **  J.  and  B.  M.  Ladd, 

"By  SsDowiOK  <%  FowEBS,  Attys. 
"Gbo.  F.  DowMm." 
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contract,  except  a  part  of  lots  14  and  15,  and  that  the  value  of  such  interest 
was  about  $150.  It  will  be  observed  that  the  contnict  provides  that  the  prop- 
erty therein  described,  if  unincumbered,  was  to  be  accepted  in  full  satisfac- 
tion of  the  debt.  The  plaintiff  below  is  shown  to  have  retained  all  the  prop- 
erty obtained  under  the  contract,  and  can  only  recover  for  such  damages  as  he 
may  have  sustained  by  reason  of  defects  of  title  or  incumbrances  on  the  prop- 
erty. The  court  below  seems  to  have  computed  the  amount  due  on  the  con- 
tract set  forth  in  the  -answer,  and  also  the  amount  due  on  the  promissory  note 
set  forth  in  the  petition,  and  deducted  therefrom  the  sum  of  $1,200  as  the  value 
of  the  interest  of  Downie  in  thepropertyconjreyed  toLadd,  and  rendered  Judg- 
ment against  Downie  for  the  balance.   In  this  we  think  the  court  erred. 

2.  The  plaintiff  in  error  contends  that  the  action  should  have  been  brought  on 
the  contract,  and  not  on  the  note.  This  objection,  however,  is  unavailing, 
as  the  plaintiff  practically  assented  to  this  mode  of  procedure  in  the  court  be- 
low, by  failing  to  object  in  making  up  the  issue,  and  cannot  be  heard  now  to 
complain  on  that  ground. 

The  judgment  of  the  district  coart  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

(The  other  judgea  concur.) 


Dorset  v.  Claff. 

{Supreme  Court  o/  Ifebraska.   November  SO,  1887.) 

X.  MALICIODS  PbOSECCTIOH— PfiOBABLK  CAU8»— EviDKMCE. 

In  an  action  Tor  mallciona  prosecotion  It  was  claimed  by  the  defendant,  who  was 
a  cniistsble,  that  be  bad  sutflcient  cause  for  making  the  complaint  sf^alnst  the 
plaintiff,  chargiiHC  bim  witli  tlie  crime  of  burglary — his  inrormation  being  the  con- 
lession  of  a  youth  whom  be  had  previously  arreated  for  tbe  same  crime,  which  con- 
fes-xioi)  was  voluntarily  Riven,  and  by  wbicli  be  iinplicatei.1  ihe  plaintiff  as  being  a 
confederate  and  accomplice;  these  facts  being  testiHed  to  by  defendant.  On  his 
cross-examination  he  was  asked  if,  prior  to  tbe  confession,  and  while  tbe  yonth 
was  in  custody,  he  did  not,  in  tlie  bearing  of  tiie  party  under  arrest,  tell  another 
constable  to  take  bim  to  Jail,  and  by  tbe  time  be  had  laid  there  long  enough  he 
would  confess,  or  language  to  that  eflboL  Ol^ection  was  made  and  the  ot^lMtioii 
sustained.  Held  error. 
S.  EvisBircK— Gbkebai.  RapirtATioK  or  Pabtt— Spioirio  Acts. 

The  geoeral  repataUon  of  a  party  to  an  action  cannot  be  established  by  tbe  proof 
of  apei^mc  acta. 

Error  to  district  court,  Buffalo  county;  Morris,  Judge. 

Calfciru  A  Frattt  for  plaintiff.   J7.  if.  Cunningham,  for  defendant. 

Bbbbb.  J.  This  action  was  instituted  in  tbe  district  court  of  BuiEalo  connfy. 
The  petition  contained  twocauses  of  action, — the  first  for  false  imprisonment; 
the  second,  malicious  prosecution.  The  allegations  of  the  second  count  in  the 
petition  are,  in  substance,  that  on  the  eighth  day  of  October,  1884,  defendant 
falsely  and  malioiously,  and  without  reasonable  or  probable  cause  therefor, 
charged  this  plaintiff,  before  ajustice  of  the  peace  of  Buffalo  county, with  having 
on  or  about  the  eighth  day  of  October,  1884,  in  the  county  afores^d,  committed 
an  oflfflise  of  burglary  and  larceny,  and  thereupon  caused  theissuing  of  a  war- 
rant and  arrest  tff  the  plaintiff;  that  such  proceedings  were  thereafter  had, 
which  resulted  In  the  acquittal  and  discharge  of  plaintiff,  and  tiie  prosecution 
was  ended.  The  usual  Hllegatlons  of  injury  and  damage,  and  demand  far 
judgment  ftoHow.  The  defendant  In  his  answer,  in  substance,  admitted  the 
arrest  and  conclusion  of  the  prosecution*  but  alleged  that  at  the  time  of  the 
arrest  be  was  a  constable  In  the  town  of  Kearney,  Buffalo  county,  and  that 
there  was  a  burglary  committed  on  the  night  of  the  seventh  day  of  Octobo', 
1884.  and  on  the  eighth  day  of  the  same  month,  on  due  investigation,  tbe  de- 
fendant, wltti  one  KaTanaugh,  was  led  to  apprehend  one  Frank  Dayton,  on 
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charge  of  committing  said  crime;  and  that  Daj'lon,  without  any  coeTcton, 
or  favor  or  promise  of  any  reward  whatever,  made  to  the  defendant  and 
Kavanaugli  a  confession,  wherein  he  said  that  he,  in  company  with  the  plain- 
tiff herein,  and  one  Jacob  Cornelius,  had  hroken  into  the  store  buildingat  the 
time  and  in  the  manner  cliarged.  It  is  further  allied  that  the  defendant 
submitted  the  facts  stated  by  Dayton,  impartially,  fully,  and  freely,  to  a  re- 
spectable attorney,  who  advised  defendant  that  the  facts  constituted  sufficient 
cause  for  the  arrest  of  plaintiff.  It  is  denied  that  the  comidaint  was  made 
falsely,  maliciously,  and  without  probable  cause.  The  reply  consisted  of  a 
denial  of  the  allegations  of  new  matter  contain^  in  the  answer.  Atrial  was 
had  resulting  in  a  verdict  and  judgment  in  favor  of  defeiuUmt.  Plaintiff 
prosecutes  error  to  this  court. 

Upon  the  trial  plaintiff  offered  in  evidence  transcripts  from  a  ]usUoe  of  the 
peace  and  county  Judge,  showing  that  a  complaint  had  been  made  before  a 
justice  of  the  peace  on  the  date  alleged,  charging  the  plaintiff  with  the  crime 
of  burglary  and  larceny;  that  he  was  arrested  on  said  charge,  and  detained  in 
custody  until  the  tenth  day  of  said  month,  at  which  time  the  case  was  dis- 
missed at  tiie  request  of  the  prosecution,  and  plaintiff  was  discharged  from 
custody.  Flaintfit  also  called  as  a  witness  his  father,  Daniel  A.  Dorsey,  who 
testified  as  to  the  amounted  mone^ expended  in  procuring  a  dtschai^  of  plain- 
tiff in  error,  and  that  orevions  to  the  filing  of  the  (»mplaint  plaintiff  was  em- 
ployed In  a  store.  Since  such  time  he  had  been  unable  to  agi^n  obtain  employ- 
ment. He  also  testified  that,  upon  the  night  of  the  alleged  burglary,  plaintiff 
wasat  home,  and  that  he  had  so  informed  defendant  before  defendant  made  the 
com^alnt.  Haintiff  was  also  calledasawitness.andtestlfied  totheariestand 
detention.  Plaintiff  having  rested  his  case,  defendant  was  called  its  a  witness 
in  his  own  behalf.  He  testified  sabstantially,  that  on  the  eighth  day  of  October, 
1884,  he  was  the  constable,  and  that  on  that  morniug  he  received  information 
that  a  burglary  had  been  committed,  and  he,  in  connection  with  Mr.  £rtv- 
anaugh.  begtm  an  investigation  of  the  matter;  tliat  in  the  afternoon  he  ar- 
rested one  Frank  Dayton,  charging  him  with  the  crime,  basing  his  arreet  open 
a  pair  of  pants  suf^ioBed  to  be  hht,  found  in  the  store  in  which  the  bni^Iarj 
had  occurred;  that  Dayton  claimed  the  pants,  (which  was  a  pair  of  oveiiails,) 
and  acknowledged  his  guilt,  and  stated  that  plaintiff  and  one  Cornelius  were 
with  him,  and  were  parties  in  the  crime.  Upon  his  cross-examination  he  ad- 
mitted that  he  saw  the  father  of  plaintiff  before  he  made  the  complaint.  The 
qnestion  was  then  asked  him:  "Did  he  not  ask  you  not  to  go  any  further  until 
he  could  prove  to  you  that  his  son  had  nothing  to  do  with  itV"  This  question 
was  objected  to  as  immaterial  and  improper,  and  the  objection  was  sustained 
isy  the  court,  to  which  plaintiff  excepted.  We  do  not  conceive  the  ruling  of 
the  court  upon  this  question  to  liuve  been  a  matter  of  very  grave  importance, 
as  cases  might  arise  in  which  an  officer  would  not  be  justified  In  wafting  to 
be  advised  that  the  person  suspected  was  innocent,  for  fear  of  an  escape.  It 
is  vaguely  shown  by  the  testimon}'  that  at  that  time  be  had  plaintiff  in  custody. 
If  this  was  true,  the  question  was  a  very  proper  one  as  tending  to  show  the 
animus  of  the  officer's  action.  There  was  no  danger  of  an  escape,  and  if  by 
making  reasonable  inquiry  he  could  satisfy  himself  that  there  was  no  cause 
for  the  complaint,  it  would  have  been  entirely  proper  for  him  to  do  so,  and 
avoid  the  stain  upon  plHinUfl'sieputation,  caused  bythe  filing  of  thecomplaint 
and  prosecution  thereunder. 

The  following  question  was  then  propounded  to  defendant:  "Did  you  not, 
while  the  Dayton  boy  was  still  insisting  he  was  innocent,  say  to  Kavanaugh, 
In  the  boy's  presence,  *Take  him  to  jail,  and  by  tlie  time  he  lias  laid  there 
long  enough,  he  will  tell,  I  guess,'  or  aomethiitg  to  that  effect?"  This  ques- 
tion was  objected  to  by  defendant  as  immaterial,  irrelevant,  and  incompetent, 
and  the  objection  was  sustained.  In  this  we  think  the  court  erred.  The 
(ueeUon  was  material ;  it  was  relevant  and  competent.  D^endant  by  his  an- 
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■wer  alleged  that  the  confessiott  vas  made  witliout  any  coercion  on  bis  part. 
Bajton  was  a  mere  boy,  and  ii  the  alli^ged  confeesion  was  extorted  from  him 
b/  a  threat  to  take  htm  to  Jail,  and  leave  him  there  until  he  would  oonfess. 
such  threat  would  tend  materiallj  to  disiwoTe  thatsuch  confeBsion  was  toIud- 
taiy,  and  would  naturally  require  further  investigation,  where  by  the  confCa- 
sion  he  implicated  others. 

It  was  further  shown,  by  the  transcript  of  the  proceedings  before  the  county 
Judge,  that  Dayton  was  acquitted  upon  his  preliminary  hearing,  the  Bnding 
being  that  there  was  not  probable  cause  to  believe  him  guilty  of  the  offense; 
he  was  therefore  discharged.  If  Dayton  was  not  guilty,  hia  alleged  confes- 
■Ira.  if  made,  was  fatoe.  If  false,  it  became  material  to  ascertain  in  what 
manner  it  was  obtained,  not  for  the  purpose  of  ascertaining  whether  liis  ar- 
rest was  proper,  but  for  the  purpose  of  ascertaining  the  cliaracter  of  the  in- 
formation upon  which  defendant  acted  in  msdting  tho  charge  against  the  plain- 
tiff. 

One  Ken  Julian  was  called  as  a  witness,  who  testifled  that  he  had  resided 
in  Kearney  for  12  years,  and  had  known  plaintiff  since  he  was  a  veiy  small 
boy.  Certain  questions  were  propounded  to  him,  which,  witli  tlieir  aiiswerSr 
we  here  copy:  **  You  may  tell  the  jury  at  what  hour  of  the  day  or  nfght  pre- 
vious to  tlie  eighth  day  of  October,  1884,  you  have  seen  Edwin  S.  Dorsey  on 
the  street,  and  in  what  company?  Annoer.  I  have  seen  him  at  all  hours  of  the 
day,  and  at  all  hours  up  to  eleven  o'clock  at  night.  Question.  What  was  he 
dcring  as  late  as  eleven  o'clock  at  night,  and  what  company  was  he  in  ?  A. 
He  was  standing  around  the  rink  doora,  in  company  with  other  boys.  Q. 
Was  he  saying  anything?  A.  He  seemed  to  be  the  loudest-mouthed  boy  in 
the  crowd — I  have  heard  him  swear  louder  and  further  than  any  boy  In  to  w  n.  ** 
A  Mr.  McBimey  testifled  to  substantially  the  same  thing.  These  questions 
and  answers  were  all  objected  to  by  plaintiff,  as  imumterial,  irrelevant,  im- 
proper, and  not  about  any  issue  in  the  pleadings,  and  attacl^ing  the  witness 
for  particular  transactions,  but  not  as  to  his  general  reputation.  The  objec- 
tions were  overruled,  and  the  witness  testifled  as  alxtve  shown. 

Without  discussing  the  question  as  to  whether  defendant  miglit  have  In- 
troduced evidence  against  ttie  plaintiff's  general  cliaracter,  it  is  clear  that  he 
was  not  entitled  to  give  in  evidence  particular  acts.  It  is  well  settled  that 
character  cannot  be  proven  in  tliis  way.  The  general  reputation  of  a  party 
to  an  action  may  sometimee  be  investigated;  and  in  this  case,  if  proper  at  atl,. 
it  would  have  been  for  the  purpose  of  showing  tlie  good  faith  of  defendant  in 
making  ttie  complaint.  General  reputation,  when  thus  placed  In  Issue,  may 
be  supported  by  the  party  thus  attacked  by  calling  witnesses  to  prove  the  con- 
trary of  the  statements  of  witnesses,  by  wliich  his  reputation  is  attacked.  It 
would  be  quite  difficult  to  see  what  proof  could  have  been  made  to  rebut  the 
impression  created  upon  the  minds  of  the  jury  by  this  testimony.  It  was 
said  that  he  was  seen  at  tlie  rink  with  other  boys.  This  might  be  true,  and 
yet  afford  no  proof  of  his  bad  reputation  in  connection  with  the  violation  of 
law.  It  is  sitid,  also,  that  tie  was  profane;  swearing  louder  than  other  boys. 
This  might  also  be  true,  and  yet  be  no  proof  of  a  disposition  to  violate  the 
law  by  burglarizing  ottier  people's  property.  It  is  insisted  by  defendant  tiiat 
the  testimony  of  this  witness  "would  not  weigh  very  much  with  the  jury  in 
a  trial  in  this  action,  for  it  was  not  of  a  very  material  nature,"  and  "any 
prejudice  it  might  have  caused  in  the  minds  of  the  jury  by  its  admission  was 
very  materially  reduced,  if  not  wholly  obliterated,  by  the  refusal  of  the  court 
to  give  to  the  jury  the  eighth  instruction  asked  by  defendant,  and  must  there- 
fore be  a  very  feeble  ground  for  the  reversal  of  a  judgment  of  this  character 
and  importance."  This  instruction  was  to  the  effecb  that  if  plaintiff,  by  his- 
own  action  by  keeping  late  hours  and  bad  company,  brought  liimself  into  bad> 
repute  and  public  scandal  and  infamy  and  disgrace,  that  would  be  a  very 
material  fact  which  must  reduce  the  amount  of  damatfcs,  if  any  were  allowed 
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to  plaintiff.  It  may  be  first  Answered  that  the  testimonjr  was  prejudicial,  and, 
no  doubt,  it  was  an  important  factor,  made  use  of  by  the  jury  in  arriving 
their  verdict;  and,  second,  that  It  was  admitted  at  the  bar  of  this  court  that 
the  attention  of  the  jury  was  not  called  to  the  instructions  named,  or  to  the 
refusal  of  the  court  to  give  it.  It  is  quite  clear,  therefore,  th^  the  acticm  of 
the  court  in  refusing  the  instruction  could  have  no  effect  whaterer  in  rqnirtng 
the  Injury  done  by  the  admission  of  the  testimony. 

For  these  errors  the  judgment  of  the  district  court  most  be  reTerseJ,  and 
the  cause  remanded  for  further  proceedings,  which  is  done. 

(The  other  judges  concur.) 

BOTHSLL  and  otben  «.  Gsiim. 

(Supreme  Qntrt  <tf  NAroMla.   NoTember  SO,  1887.) 

1.  Chattbl  MoKiOAon— Validitt— Ikbolvxhct  or  MoBzaAoom. 

The  Insolvency  of  «  mortgagor,  although  a  circumstance  whidi  maybe  taken, to- 
gether with  other  material  Tacts,  to  show  a  frandalant  d«ign  In  dlqMting  of  itrop- 
erty,  is  uot  of  itself  sufficient  to  establish  It. 

2.  Same— BioHTB  or  CaxDnoB. 

A  creditor  may  obtain  from  a  failing  debtor  payment  of  his  claim,  provided  he 
acta  in  good  faith,  and  receives  no  more  than  sufficient  to  satisfy  the  debt.* 
8.  PABTHKHSHip—lMaoLVKBcy— Rights  or  Fiem  amd  Pbivat«  C8»ditob8. 

Where  a  Brm  is  insolvent,  the  partnership  property  will  be  appHed  to  the  part- 
nership debts,  and  a  creditor  of  a  member  of  tbe  firtn  eannot  be  paid  oat  of  the 
partnership  property,  to  the  ezclaslon  of  creditors  of  the  firm. 
4.  Sahb — Mobtgaqc  or  Fibh  Qoom  to  Ssouu  Liability  or  Pabtheb. 

A  mortgage  of  partnenfaip  goods,  givoi  to  secure  the  sureties  on  a  bond  of  a 
menit>er  of  tbe  flnu  for  the  faithnil  performance  of  his  duties  as  guardian,  is  uot 
available  as  against  creditors  of  an  insolvent  Arm, 
{^ij/Uuhui  hy  the  Onirt.) 

Error  from  district  court,  Johnson  county;  Bhoadt*  Judge. 

S.  P.  Davidson,  for  ptatntiffs.  i>.  F.  Osgood  and    Beavtst  fordefendant. 

Maxwell,  G.  J.  In  March,  1887,  the  plaintiffs  commenced  an  action  in 
replevin  in  the  district  court  of  Johnson  county,  to  recover  possession  of  cer- 
tain goods  and  chattels  of  the  value  of  $400.  It  is  alleged  in  their  petition 
that,  under  and  by  virtue  of  a  chattel  mortgage  made  and  delivered  to  plain- 
lifls  on  tbe  eleventh  day  of  March,  1887,  by  E.  M.  McOee  and  William  S. 
Kearney  and  HcGee  &  Kearney,  a  partnership,  to  secure  a  note  of  82,000, 
plaintiffs  hold  a  special  ownership  in,  and  are  entitled  lo  the  pwsession  of. 
the  goods  in  controversy,  (particularly  describing  them;)  that  on  and  before 
March  16.  1887,  tbey  were  in  the  lawful  possession  of  said  property  under 
said  chattel  mortgage,  and  were  proceeding  to  sell  said  property  and  apply  the 
proceeds  thereof  in  satisfaction  of  said  debt  secured  thereby,  in  as  expeditious, 
safe,  and  judicious  manner  us  possible,  in  pursuance  of  said  mortgage;  that 
while  plaintiffs  were  thus  in  possession  thereof,  on  said  sixteenth  day  of 
March.  1887,  said  gooJa  and  chattels  were  forcibly  and  wrongfully  taken  from 
the  possession  of  tlie  plaintiffs  by  defendant  in  the  night-time;  that  by  reason 
of  the  said  wrongful  taking  of  said  property,  and  by  reason  of  the  negligent 
and  careless  handling  of  the  same  by  defendant,  the  same  havebeeu  damaged 
to  the  amount  of  8200 ;  that  when  so  taken  by  defendant  said  goods  and  c^t- 

*A  creditor  has  the  right  to  secure  a  preference  of  his  claim  against  an  insolvent 
debtor  by  purchasing  the  property  of  the  latter.  If  the  property  conveyed  does  not  ex- 
ceed the  debt,  and  the  sole  purpose  of  tbe  vendee  is  to  collect  tbe  amount  due  him ; 
but  if  the  property  conveyed  clearly  exceeds  In  value  the  aiiioant  due,  and  the  creditor 
knowing  this  fact  pays  a  sum  of  money  to  the  debtor  to  Induoe  him  to  make  tbe  oon- 
veyance,  and  with  tlie  design  to  prevent  the  eiifurcement  of  the  claims  of  oUier  cred- 
itors, the  transaction  will  be  deemed  fraudulent  as  to  such  other  creditors.  Oppen- 
fadmer  V.  Haiir,  (Tex.)  4  &  W.  Rep.  &02. 
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tels  were  woitli  $400*  and  Qiey  filled  out  and  completed  the  assortment  of  the 
stock  then  being  sold  under  said  chattel  mortgage  by  plaintUb*  and,  by  reason 
of  these  goods  in  controversy  being  so  taken,  said  assortment  was  broken  up 
and  deBtroyed,  and  plainlifls  were  damaged  ttiereby  In  the  further  sum  of  $200 1  i 
that  at  the  time  said  McOee  &  Kearney  made  and  delivered  said  chattel  mort- 
gage they  were  the  owners  of  all  sali^  goods  and  chattels  and  said  stock  of 
goods,  and  had  a  right  to  sell  or  dispose  of  tbem  by  mortgage,  andatthesame 
time  they  delivered  possession  of  said  goods  andcliattelstophdntlAi;  that  all 
of  said  property  so  mortgaged  and  delivered  to  plaintiffs,  including  ttie  goods 
In  controversy,  is  not  sufficient  to  pay  the  said  debt  secured  by  said  mort- 
gage; that  defendant  now  still  wrongfully  detains  said  goods  and  chattels  so 
taken,  and  has  so  wrongfully  detained  same  for  mora  than  six  hours,  to  the 
further  damage  of  plain  tlflh  ot  $100,  making  the  plaintiff's  damages  by  reason 
of  the  premises  aggregate  the  sum  of  $500. 

The  defendant  in  his  answer  denies,  first,  all  the  allegations  of  plaintiff's 
petition.  He  alleges  that  he  is  sheriff  of  said  county,  and  as  such,  on  Haroh 
16,  1887.  he  levied  on  the  goods  in  controversy,  under  an  order  of  attachment 
duly  issued  against  £.  M.  McQee  and  W.  S.  Kearney  as  their  property,  and 
t^t  he  had  no  notice  of  any  interest  or  lien  by  virtue  of  a  chattel  mortgage 
or  otherwise,  of  plaintiffs  upon  said  property ;  that  at  the  time  plaintiffs  took 
possession  of  the  goods  In  controversy,  by  virtue  of  a  pretended  chattel  mort- 
gage, £.  M.  McGee  and  W.  S.  Kearney,  who  gave  said  pretended  chattel  mort- 
gage, were  indebted  in  large  amounts  for  gcwds  purchased,  and  on  which  said 
mortgage  was  given,  of  which  fact  plidntifb  were  knowing,  and  said  mort- 
Ijage  was  given  and  taken  with  the  intmt  to  defraud,  hinder,  and  delay  said 
cr^itors ;  that  there  is  no  deecription  In  said  plaintiff's  mortgage  of  the  prop- 
erty sought  to  be  recovered,  and  therefore  plaintiffs  are  not  entitled  to  recover 
in  this  action;  that  said  pretended  mortgage  was  given  without  considera- 
tion, and  was  void  as  to  judgment  creditors,  and  therefore  void  as  to  ttils  de- 
fendant ;  that  said  murtgage  was  given  to  secure  an  amount  lai^pty  in  excess 
of  any  genuine  bona  JUU  indebtedness  of  E.  M.  McGee  and  W.  S.  Kearney, 
raortgagurs,  to  plaintiffs,  and  was  taken  by  plaintiffs  and  given  by  said  mort- 
fS^on  witli  the  intent  to  hinder  and  delay  judgment  creditors  of  said  mort- 
gagors in  the  collection  of  their  debts,  and  therefore  void  as  to  judgment  cred- 
itors and  this  defendant. 

The  plaintiffs,  in  ibelr  reply  to  said  answer,  admit  that  defendant  is  sheriff 
of  said  county,  and  that  their  claim  to  said  property  is  by  virtue  of  a  chattel 
mortgage  executed  by  E.  M.  McGee  and  W.  S.  Kearney;  but  allege  that  said 
inor^ge  was  given  to  secure  a  valid  debt,  and  taken  In  good  faith  to  se- 
cure said  indet^edness,  and  without  any  intention  to  hinder  and  delay  or  de- 
fraud the  creditors  of  said  MoQee  &  Kearny,  and  they  deny  each  and  every 
other  allegation  in  said  answer  contained.  On  the  trial  the  cause  was  sub- 
mitted to  the  court,  which  found  for  the  defendant  that  the  value  of  his  pos- 
session was  $176.55  and  that  his  damages  were  $1.  The  plaintiff  then  filed 
a  motion  for  a  new  trial,  upon  the  following  grounds:  (1)  Court  overruled 
plaintiff's  objection  to,  and  admitted  improper  testimooy  offered  by  defend- 
ant; (2)  court  en-ed  in  sustaining  defendant's  objection  to,  and  refusing  to 
admit  proper  testimony  offered  by  plaintiffs;  (3)  said  finding  is  contraiy  to 
the  evidence;  (4J  said  finding  is  contrary  to  law;  (5)  error  of  law  occurring 
at  the  trial ;  (6)  oecause  said  finding  and  judgment  should  have  been  for  plain- 
tiffs; (7)  error  of  the  court  in  the  exercise  of  discretion  in  tiie  cross-examina- 
tion of  plaintiff  Charles  L.  Rotheil.  and  in  the  cross-examination  of  the  other 
plaintiffs,  which  prevented  plaintiffs  from  having  a  fair  trial;  (8)  error  in 
assessing  defendant's  damages  too  high,  and  in  assessing  value  of  defend- 
ant's posseesion,  as  no  amount  is  alleged  in  theansweras  the  valueof  defend- 
ant's claim.  The  motion  was  overruled,  and  the  cause  brought  into  this 
Goort  by  petition  in  error. 
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It  is  apparent  from  the  testimony  that  there  is  a  large  number  of  other  at- 
tachment suits  against  McGee  &  Kearney,  and  levied  upon  the  property  in 
question,  which  seem  to  be  awaiting  the  decision  in  this  case.  Tiie  testi- 
mony shows  that,  on  the  eleventh  day  of  March,  1887,  McQee  &  Kearney  ex- 
ecuted a  chattel  mortgage  upon  thai  stock  of  goods  in  their  store  at  Grab 
Orchard,  Johnson  county,  to  secure  the  sum  o£  ^0,  payable  March  21,  1887, 
wiUi  a  provision  in  the  mortgage  thatj  if  the  mortgagees  should  at  any  time 
deem  themselves  unsafe,  they  oould  declare  the  mortgage  due,  and  proceed  to 
sell  the  goods,  either  at  public  or  private  sale.  The  mortgage  was  made  on 
the  night  of  the  eleventh  of  March,  1887,  and  the  next  morning  at  7  o'clock 
the  mortgagees  declared  that  they  deemed  themselves  insncure,  and  there- 
upon took  possession  of  the  store  and  goods.  On  the  sixteenth  of  that  month 
the  attachment  under  which  the  defendant  claims  the  goods  was  levied  on 
tlie  same.  There  is  a  very  large  amount  of  testimony  in  the  reoord  wliich  is 
exceedingly  vague  and  indefinite,  upon  the  following  points:  Firtt,  the  v^ue 
of  the  goods  mortgaged  at  the  time  the  mortgage  was  executed;  second,  the 
actual  amount  owing  by  the  firm  of  McGee  &  Kearney  to  the  mortgagees,  or 
any  of  them ;  thirds  the  amount  of  the  individual  debts  of  McQee  or  Kearney 
to  some  or  all  the  mortgagees.  The  testimony  shows  beyond  quesUon  Uiat 
some  of  these  mortgagees  loaned  money  to  the  firm  of  McGee  &  Kearney*  and 
the  bank  of  J.  D.  Bussell  &  Go.  seem  to  have  loaned  certain  sums  to  the 
moilgagors,  which  claims  were  assigned  before  the  mortgage  was  executed  to 
one  of  the  mortgagees;  but  the  exact  amount  of  these  etaims  is  anoertain. 
Tliat  a  creditor  may  secure  the  payment  ct  his  claim  from  a  fiUling  d^>tor, 
provided  he  acta  in  good  faith  and  obtains  no  mora  property  than  will  satisfy 
bis  claim,  la  well  established  In  this  court  Z*ff'*l  t.  iScftcnMrAom,  18  K^. 
342. 14  N.  W.  Bep.  418;  Shaiv  t.  HeaUr,  17  Neb.  505.  28  N.  W.  Bep.  521. 

The  testimony  in  the  case,  however,  leaves  it  entire^  uncertain  upon  the 
■points  named,  and  it  was  therefore  impossible  for  the  trial  court  to  say  that 
the  sale  was  fraudulent. 

2.  Where  a  firm  is  insolTCnt,  the  paitnerahlp  proper^  Is  liable  first  for  the 
partnership  debts,  and  a  creditor  of  a  member  of  the  firm  caniut  be  paid  out 
of  Its  iHirtnership  property,  to  the  exclusion  of  creditors  of  the  firm.  Cald- 
lasn  V.  MoMifaotxtHng  Co.,  17  Neb.  489,  28  N.  W.  Bep.  886;  ^otoon  T.  Bai- 
infft,  18  Keb.  439,  14  N.  W.  Bep.  152;  Hoop  v.  Smn,  16  Neb.  74, 17  N. 
W.  Bep.  858.  The  creditors  of  the  firm,  therefore,  will  be  preferred  to  the 
Individual  creditors. 

8.  The  testimony  shows  that  8200  of  the  amount  of  the  mortgage  was  to 
•etHire  a  contingent  claim  of  some  of  the  mortgagees  upon  «  guardian's  bond 
of  IfoGee.   This  cannot  prevail  against  the  cndltm  of  the  firm. 

The  Judgment  of  the  dbtrict  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

(The  other  judges  oooenr.) 


BONin  «.  Cabtsb. 

(Stgtrenu  Court  of  Ifdiratka.   November  25,  1887.) 
Dissenting  opinion.   For  opinion  of  the  court,  see  31 K.  W.  Bep.  381. 

Bkbsb,  J.,  {di(uenting,)  This  cause  was  decided  at  the  July,  1886,  term 
of  this  court,  and  is  repotted  In  20  Keb.  566,  81  W.  Bep.  881.  On  an  s^k 
plication  fora  rehearing  being  granted,  the  cause  was  reargued  and  submitted, 
a  majority  of  the  court  adhwing  to  the  decision  first  made.  To  this  I  cannot 
agree,  and  will  here  state  my  reasons  therefor.  The  principal  question  In- 
volved, and  which  I  shall  notice,  is  the  holding  that  tlie  execution  of  the  moxt> 
gage  by  B.  0.  Hamilton  to  Samuel  H.  Bonus  was,  in  effect,  an  assignment 
for  the  benefit  of  creditwa,  and,  not  being  made  in  accordance  with  the  statute 
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governtng  assignmeotB,  was  void.  The  discussioa  of  this  qtiestlon  Invfdved 
the  correctneoa  of  the  charge  given  to  the  jury  by  the  trial  court,  to  the  effect 
that  the  mortgage  waa  an  assign  ment  for  the  benefit  of  creditors,  and  was  void. 
This  instruction  being  set  out  In  the  original  opinion,  need  not  1m  recopied  here. 
I  have  carefully  considered  the  authorities  cited  by  counsel,  as  welt  as  others 
not  cited,  and  am  led  to  the  conclusion  ttiat  the  rule  stated  in  the  former  de- 
cision cannot  be  sustained,  either  upon  principle  or  authority,  and  ihoold  not 
be  declared  to  be  the  law  of  this  state. 

My  first  consideration  will  be  of  the  cases  cited  by  Judge  Oobb  in  the  opin- 
ion written  by  him  above  referred  to. 

Tbe  cuse  of  WaUaee  v.  Wainwriffht,  87  Fa.  St.  263,  was  a  case  in  which 
the  transfer  of  property  was  made  to  Wallace  and  Krebs,  wlio  were  attorneys, 
and  represented  a  number  of  creditors,  in  payment  of  the  claims  held  by  them. 
Some  of  the  creditors  named  were  not  present,  nor  represented;  some  after- 
wards assented  ^  the  arrangement;  some  neither  assented  nor  refused  to  as- 
sent. Wainwrigbt  obtained  a  judgment,  and  bad  an  execution  levied  on  the 
claims  and  judgments  which  had  been  assigned  to  Wallace  and  Krebs.  T)ie 
trial  court  held  the  transfer  to  them  to  be  an  assignment  for  creditors.  This 
waa  affirmed  by  the  supreme  court,  which  held  that  the  transfer  created  a 
trust;  the  legal  title  of  the  assigned  property  being  in  Wallace  and  Krebs, 
and  the  equities  in  the  creditors.  I  have  not  at  hand  the  statute  upon  which 
this  decision  was  made,  but  by  the  references  made  to  it  in  the  opinion  as  ap- 
plying to  tbe  assignment  of  property  made  by  debtors  "to  trustees  on  account 
of  inability  at  tbe  time  to  pay  their  debts,"  I  think  it  sufficiently  appears 
that  the  decision  is  based  wholly  upon  the  language  of  the  statute  of  Pennsyl- 
vania, and  can  have  uo  bearing  upon  this  oase.  It  is  pretty  clear  that  tlie 
■tatuto  of  that  state  refers  to  assignments  of  property  made  by  debtors  to 
trustees,  and  ander  that  language  the  court  could  very  properly  hold  that  Wal- 
lace and  Krebs  took  the  property  as  trustees  under  tbe  statute,  and  it  was* 
therefore,  an  assignment. 

The  case  of  Harhrader  v.  Leiby,  4  Ohio  St.  602,  would  be  strongly  In  favor 
of  tlie  position  of  defendant  in  error,  were  it  nut  that  the  decision  is  based 
wholly  upon  the  statute  of  Ohio,  which  ia  as  follows:  "All  assignments  of 
property  in  trust  which  shall  be  made  by  debtors  to  trustees  in  coDtemplation 
of  insolvency,  with  the  design  of  preferring  one  or  more  creditors  to  the  ex- 
clusion of  othiiars,  shall  be  held  to  inure  to  the  benefit  of  all  the  creditors,  in 
proportion  to  their  respective  demands."  This,  in  effect,  defines  a  legal,  gen- 
eral assignment  for  tlie  benefit  of  creditors,  and  a  case  lilcetheoneiittmr  falls 
clearly  within  its  provisions,  and  would  be  a  general  assignment;  but,  as  we . 
slmll  hereafter  aeo,  no  such  provision  can  be  found  in  the  stf^utes  of  this 
state  governing  assignments  of  property,  and,  therefore,  we  fall  to  see  how 
the  Ciise  above  named  can  be  quoted  as  autlwrity. 

The  case  ol  Pag*  v.  SmttA,  24  Wis.  368,  would  seem  to  support  the  theory 
of  the  defendant  in  error,  but  whether  based  upon  tbe  statute  of  that  state  is 
not  clear.  It  follows  tlie  decision  in  the  case  (tf  iTbrton  v.  JTsonwy.  10  Wis. 
886,  which  was  decided  in  1860.  In  1885  a  question  similar  to  the  question  in- 
volved in  the  case  at  bar  waa  before  the  same  court  in  Carter  v.  £«toey.  ^  Wis. 
652, 22  N.  W.  Bep.  12^ ;  and,  while  the  case  of  Fag9  T.  SmlCA  la  not  in  terms 
overruled,  yet  I  am  inclined  to  adopt  the  reasoning  dt  Judge  Oolb  in  the  opin- 
ion as  being  the  la^  expression  of  that  court  upon  the  question  Involved,  and 
which,  to  my  mind,  is  the  most  logical.  The  Instrument  nnder  consideration 
In  that  case  was  achattri  mortgage  in  the  usual  form,  executed  by  Charles  H. 
UcLean,  the  debtor,  upon  a  quantity  of  jewdry  and  other  personal  properly 
named,  upon  the  condition  that  If  McLean  should  forthwith  pay  three  debte 
^ecifled,  amounting  to  4385,  also  to  secure  sudi  other  datms  against  him  as 
might  come  in  the  hands  of  the  plaintiff  for  collect i cm,  and  a  claim  of  Aiken, 
LanUMrt  &  Go.  for  •127.  tiien  the  side  should  be  void.  The  mortgagee  took 


Digitized  by  Google 


^96 


HCntTOWBSTBBH  BEFOBTEB* 


possession  of  the  property,  and  bad  such  possession  when  it  was  seized  under 
■certain  ordera  of  attachment.  1  qaote  from  the  opinion  the  following:  "There 
Is  no  pretense  that  the  debts  which  the  chattel  mortage  was  given  to  seeare 
were  not  the  bona  fide  debts  of  the  mortgagor,  bat  it  is  said  that  McLean  was 
jtistly  Indebted  to  other  creditors  when  he  gave  tiiis  mortage  upon  his  entire 
stock  of  goods,  and  that  the  plaintiff  knew  the  facts.  But  still  it  isoompetent 
fur  creditors  where  there  is  no  statute  forbidding  sach  prefwenoes*  and  the 
transaction  is  not  tainted  with  an  unlawful  intent." 

It  was  contended  in  that  case  that  the  instrument  there  under  considenir 
tion  was  in  effecA  an  assignment  for  the  ben^t  of  creditors,  and  TOid  by  rea- 
son of  the  failure  to  oomplj  urith  the  reqairementa  of  the  statute  govmnng 
assignments. 

The  mortgage  was  sustained  and  held  not  to  be  an  assignment.  It  con- 
tained the  element  of  trust  as  In  the  mortgage  in  question,  in  the  case  at  bar. 
In  view  of  that  decision,  we  do  not  think  the  supreme  oourt  of  Wisoonsin 
can  be  dted  as  sustaining  the  theory  contended  for  by  defendant  in  error. 

Referring  to  the  cases  cited  by  the  defendant  in  error,  Bngelbert  t.  Bkm- 
jot,  2  Whart.  239.  is  relied  upon.  The  decision  was  made  in  1886,  and  is 
founded  upon  an  act  of  the  legislature  of  1818.  The  debtorassignedand  con- 
veyed a  collection  of  personal  property  to  his  creditor  to  sell  and  satisfy  bis 
•claims,  and  then  pay  other  creditors  named;  the  balance  remaining  to  be  re- 
turned to  him.  From  the  language  of  the  opinion  It  is  Inferred  that  the  act 
referred  to  makes  an  assignment  orconreyanee  "for  the  tise  of  his  creditors,  ** 
or  "for  the  use  of  such  persons  to  whom  such  assignment  Is  made,  and  other 
creditors,"  an  assignment  for  the  benefit  of  all  creditors,  and  requires  assign- 
ments to  be  recorded.  This  was  never  recorded.  The  next  day  Uie  debtor  ap- 
plied to  court  for  the  benefit  of  the  insolvent  laws,  setting  forth  in  his  petition 
thnt  lie  had  conveyed  all  of  his  property  in  the  assignment  the  day  before,  and 
annexed  to  the  articles  conveyed  a  list  of  his  creditors.  On  thethird  of  April, 
20  days  afterwards,  he  executed  an  assignment  under  the  law.  Tfaeassignees 
refused  to  act,  and  Engelhower  was  appointed  by  the  court.  Engelbowerthen 
brought  suit  for  the  property  conveyed  by  the  first  transfer  and  succeeded  in 
his  action.  The  court  lield  the  first  assignment  void  because  not  recorded. 
Under  the  very  general  terms  of  the  act  of  1818,  we  cannot  see  how  any  other 
liolding  could  have  been  had,  as  the  first  transfer  was  "for  theuseof  hto  cred- 
itors," and  was,  by  the  act,  made  an  assignment  of  his  property.  This  view 
is  sustained  by  the  holding  of  the  same  court  in  ZoekTiart  v.  Steeenson,  61 
Fa.  St.  64.  This  case  was  decided  in  1869.  Wooten,  having  failed,  sold  by  bill 
■of  sale,  and  delivered  his  stock  of  goods  to  Lockhart  in  consideration  of  certain 
claims  held  against  him  by  Lockhart,  and  part  of  his  other  creditors.  He  had 
previously  made  arrangement  among  those  to  divide  the  proceeds  pro  rata. 
The  trial  jury  found  ttie  transaction  was  bona  fide.  It  was  claimed  that  the 
bill  was  an  assignment  for  creditors  which  was  required  to  be  recorded. 
There  being  no  trust  for  creditors,  the  question  was,  was  it  a  sale  or  an  as- 
signment?  It  was  held  to  be  a  sale,  and  not  an  assignment. 

The  case  of  Burrowe  v.  Lehndorff,  8  Iowa,  96,  was  decided  in  1859.  The 
facts  in  that  case  were  subetantiaity  as  follows:  On  the  sixteenth  of  Janu- 
ary, 1857,  the  debtor  made  three  chattel  mortgages  to  secure  that  number  of 
creditors,  all  made  at  about  the  same  time,  Burrows  being  the  last  of  the 
three  taking  in  his  order.  On  the  17th,  he  made  two  more  to  other  creditors, 
and  a  deed  of  trust  to  one  Sylvester,  to  secure  other  creditors,  the  whole  in- 
debtedness being  $4,922.04,  the  instrument  covering  the  same  goods,  and  the 
deed  of  trust  contained  in  addition  some  real  estate,  the  first  taking  preced- 
ence as  to  its  payment,  the  others  following  in  their  order.  It  was  filed  Jan- 
uary 17, 1857,  at  5: 50  o'clock,  the  others  following  in  their  proper  order  of  suo- 
ceesion  every  fire  minutes.  The  debtor's  attorney  notified  the  plaintiff  the 
next  day.  On  the  28Lh  of  the  same  month,  he  caused  an  attachment  to  issue. 
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The  statute  ctf  that  state,  at  that  time,  waa  tbat  no  general  aaaixiiment  of 
property  by  an  insolvent,  or  In  contemplation  ol  insolvency,  for  the  benefit 
of  creditors  of  the  assignor,  sbaU  be  valid,  unless  made  for  Uw  beneflt  of  all 
creditors,  in  proportion  to  the  amount  of  their  claims.  In  the  discussion  of 
tfais  statute,  JudffeWiUGHT,  in  rendering  the  opinion  of  the  court,  says:  "Snt 
for  this  proviiion  any  debtOT  might  mue  a  general  or  partial  assignment  tO' 
a  trustee  for  the  beneflt  of  his  creditors  with  preferences,  the  said  assignment 
being  valid  as  against  the  process  of  said  creditors*  from  the  time  of  the  execu-> 
tion  of  tiie  deed,  subject,  of  course,  to  any  liens  upon  the  property  assigned. " 
In  support  of  this  he  cites  a  number  of  cases  to  wmcb  we  need  not  i^r.  He 
then  8«ys  the  primary  and  controlling  question  is,  was  this  an  assignmeat?' 
The  question  of  fact  was  submitted  to  the  jury.  The  instruction  (rfthe  oourt 
waa,  in  substance,  that  if  the  Insb'umentB  were  executed  at  the  same  time  an& 
constituted  one  transaction,  wwe  made  l^^  defeulant  on  his  own  motion,  and 
he  was  at  the  time  insolTent,  and  by  these  instruments  oonv^ed  all  his  prop- 
erty not  exempt  from  execution,  then  the  oonT^yance  would  be  an  assfgn- 
ment,  and  Toid.  The  Jnry  found  againat  the  defendant  In  1^  actloa,  and  the 
Instruction  and  verdict  were  sustained.  The  case  seems  to  have  be«i,  in  the- 
main,  sustained  upon  the  finding  of  the  jury  tbat  the  instruments  were  exe- 
cuted at  the  same  time  and  constituted  one  transaction,  and  as  being  la  viola- 
tion of  the  statute  of  the  state  to  which  we  have  referred. 

The  case  of  Van  Patten  v.  Burr,  52  Iowa,  518,  3  X.  W.  Bep.  524,  was  de- 
eded upon  a  demurrer  to  the  petition.  The  petition  alleged  that  the  defend- 
ant executed  a  chattel  mortgage  for  the  benc^t  of  a  part  of  his  creditors,  ami 
immediately,  and  on  the  same  day,  made  a  genenU  assignment  for  the  benefit. 
at  all.  and  that  tbey  were  Intended  as  a  whole  to  constitute  a  deed  and  gen- 
eral assignment;  that  these  instruments  were  prepared  by  the  assignor's  at- 
torney at  his  request,  both  acknowledged  before  the  same  oflScer  and  filed  by 
the  attorney  for  bis  client  at  2: 54  and  3  o'clock  P.  k.  before  delivery,  and  Uiat- 
the  assignment,  as  a  whole,  was  void,  because  it  gave  a  preference  to  one  of 
the  creditors.  The  demurrer  to  the  petition  was  sustained  by  the  district- 
court,  the  judgment  being  reversed  by  the  supreme  court.  Judge  Feck,  in 
delivering  the  opinion  of  the  court,  says:  "The  transaction  contemplated  in 
the  provision  of  the  statute  which  is  substantially  quoted  in  the  case  last- 
above  cited,  and  termed  a  general  assignment,  is  a  disposition  of  all  the  prop- 
erty of  the  insolvent  for  the  benefit  of  all  his  creditors,"  and  it  did  not  matter- 
how  this  was  done,  whether  by  one  Instrument  or  more;  If  all  constituted  one- 
transacUon  as  alleged,  and  conveyed  all  the  property  for  all  the  creditors,  it 
was  an  assignment.  As  It  preferred  those  to  whom  the  mortgage  was  given, 
it  was  void.  The  petition  alleged  that  they,  as  a  whole,  were  intended  as  one 
assignment.  Now  as  a  general  assignment  constituted  a  part  of  that  trans- 
action, it  is  very  dear  thut  the  decision  of  the  supreme  court  was  right,  being 
based  alone  upon  tbe  allegation  of  the  petition  that  both  Instruments  were  in- 
tended by  the  insolvent  as  the  one  act  of  assignment. 

The  case  of  Lampaon  v.  Powers,  19  Iowa,  479.  may  be  considered  as  throw- 
ing some  light  upon  the  holding  of  the  supreme  court  of  that  state,  although 
not  directly  in  point.  In  that  case  the  debtor,  simultaneously  with  an  assign- 
ment, conveyed  lands  to  one  creditor  In  payment  of  a  debt.  Another  lie  paid 
in  money,  and  the  third,  part  in  money  and  part  by  the  transfer  of  promissory 
notes.  The  court  held  that  the  insolvent  had  the  right,  in  that  way,  to  prefer 
creditors.  The  case  is  based  upon  the  right  of  the  insolvent  to  appropriate- 
his  property,  while  he  exercises  over  it  the  jim  disponendi,  (the  right  of  dis- 
position.) The  statute  simply  limits  his  right  to  prefer  creditors  where  he 
makes  a  general  assignment.  It  was  held  that  the  payments  and  the  assign- 
ment did  not  constitute  one  transaction,  so  long  as  the  insolvent  retained  the 
fight  of  disposing  of  the  property;  that  he  might  appropriate  it  to  the  pay- 
ment of  his  debts  and  mi^bt  prefer  creditors.   He  migiit  use  all  of  bis  prop- 


Digilized  by  Google 


898 


MOBTHWBBTBRK  REFORTEK. 


[Neb. 


erty  in  this  way,  or  he  might  so  use  part,  and  make  a  general  assignment  of 
the  remainder.  The  distinction  Is  drawn  between  the  absohite  appropriation 
of  the  propertyand  conrerance  by  way  of  mortgage,  It  the  debtor  intends  dis- 
posing of  all  his  property  for  the  beneQt  of  his  creditors,  but  if  be  mortgages 
a  pari  and  assigns  that  remainder,  this  constituted  one  transaction.  Tlie 
property  passes  to  the  mortgagee  or  assignee  in  trust  to  be  disposed  of  as  re- 
quired by  law,  and  the  conditions  of  the  instruments  he  executes.  In  that 
cnse  tbe  mortgage  and  the  assignment,  being  coupled  together  and  Included 
tn  the  one  transaction,  would  become  the  one  act  of  the  debtor,  and  under  the 
statute  all  the  property  would  be  Included  in  the  assignment.  If  then,  while 
the  right  of  disposing  of  the  property  exists,  the  debtor,  as  in  this  state,  hue 
the  right  to  prefer  creditors,  there  being  no  attempt  to  make  a  gener^  assign- 
ment, it  would  seem  that  be  might  make  such  a  disposition  of  his  property  to 
secure  bona  fide  debts  as  he  should  desire. 

The  ease  of  Diekton  t.  Raioson,  5  Ohio  St.  218,  is  based  upon  the  same 
statute  as  Harkrader     LHhy^  mpra,  and  need  not  be  noticed. 

The  case  of  Winner  v.  Boyt,  28  W.  Bep.  880,  wiu  decided  by  the  supreme 
court  of  Wisconsin  during  the  last  year.  The  principal  facts  In  that  case 
were  that  six  chattel  mortgages  were  made,  and  accounts  were  assigned  to 
secure  several  debts.  The  mortgages  covered  substantially  the  same  property. 
All  were  mnde  at  the  same  time.  The  mortgagees  knew  the  mortgagor  to  be 
Insolvent.  The  property  mortgaged  was  all  the  mortgagor  had  and  did  not 
cover  more  than  60  per  cent,  of  tlie  debts.  It  was  Intended  that  the  mortga- 
gee should  take  immediate  possession,  which  he  did,  convrat  all  Into  money* 
anddivideitamongthecreditora  pro  rata.  Upon  a  garnishee  process  against 
him,  it  was  held  that  the  several  mortgages  and  assignments  constituted  one 
transaction,  and  that  the  garnishee  acted  as  the  trustee  of  the  mortgagees  and 
assignees,  except  as  to  his  own  claim,  and  th^  It  was  not  In  legal  effect  an 
assignment  for  the  benefit  of  creditors,  preferring  those  named,  and  void. 
This  decision  was  founded  upon  the  provision  of  the  statute  of  that  state 
which,  BO  far  as  necessary,  we  quote:  **  All  voluntary  alignments  or  trans- 
fers whatever  of  any  real  estate*  chattels  real,  goods  or  chattels,  rights,  cred- 
its, moneys,  or  effects,  for  the  benefit  of  or  In  tnist  for  creditors,  shall  be  void 
as  against  the  person  making  the  same  unless"  executed  as  therein  required, 
and  "any  and  all  assignments  *  *  •  made  for  the  benefit  of  creditors, 
which  shall  contain  or  give  preferences  to  one  creditor  over  any  other  credit- 
ors except  for  the  wages  to  laborers,  *  •  *  shall  be  void.**  It  will  beob- 
served  that  this  language  Is  sweeping  In  its  character,  not  only  Including  all 
voluntary  assignments,  but  all  trahsf^  whatever  for  the  benefit  of  or  In 
trust  for  creditors.  It  would  seem  that  the  existence  of  such  a  provision 
would  tend  to  forestall  any  question  as  to  the  effect  of  such  transfers*  yet 
Judge  Taylor  dissents  from  the  opinion  of  the  majority  df  the  court,  and 
writes  a  lengthy  and  rather  logical  opinion,  holding  that — First,  adebtor  ma; 
prefer  a  creditor;  aeeond,  he  may  prefer  more  than  one;  third,  he  may  mort- 
gage part  of  his  proper^;  fourth,  he  may  mortgage  it  alt.  The  decisions  in 
this  state  may  be  said  to  settle  these  four  propositions  in  the  affirmative.  A 
debtor  may  prefer  his  creditor;  he  mny  prefer  more  than  one;  he  may  mort- 
gage a  part  of  his  property;  he  may  mortgage  all,  if  done  hona  fide.  Lininr- 
ger  v.  Raymond,  12  Neb.  167, 10  N.  W.  Rep.  716;  Brimes  v.  Farrington,  19 
Neb.  48,  26  N.  W.  Rep.  618;  Nelson  v.  Garey,  15  Neb.  531,  19  N.  W.  Rep. 
680;  Sierbower  v.  Folk,  17  Neb.  268,  22  N.  W.  Rep.  698.  We  wiD  briefly 
notice  the  authorities  presented  by  plaintift  in  error,  and  in  addition  thereto 
some  to  which  neither  party  has  referred. 

The  case  of  &age  v,  Ch^hro,  (Wis.)  5  N.  W.  Bep.  881,  Is  one  in  which  a 
debtor  assigned  personal  property  to  his  creditor,  authorizing  him  to  go  into 
possession,  sell  and  dispose  of  the  same,  apply  the  proceeds  to  extinguishing 
indebtedness  due  creditors,  and  retain  the  balances  to  be  applied  upon  certain 
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notes  npon  which  the  creditor  was  Indorsed  In  casethf-y  were  not  paid  by  the 
assignor.  This  Instrument  was  held  a  chattel  mortgage,  and  not  an  assign- 
ment for  the  benefit  of  creditors,  therefore  not  void  necause  of  a  failure  to 
comply  with  the  law  in  regard  to  assignments.  It  is  held  that  whenever  U 
appmra  that  an  instrument  is  Intended  as  security,  the  debtor  baa  the  right  of 
redemption  If  seasonably  exercised,  and  that  the  garnishee  should  not,  by  rea- 
son of  the  proceedings  i^alnst  him,  be  pat  In  a  worse  position  than  if  the 
different  claims  were  enforced  against  Um  by  the  defendant  himself.  It  is 
also  held  that  the  creditor  might,  though  he  knew  his  debtor  was  in  failing 
eiicnmstances.  If  his  action  was  Iwnest.  and  not  for  a  fraudulent  purpose, 
take  an  assignment  of  all  bis  debtor^  property  to  secure  himself,  and  if  the 
debt  was  bona  fide,  and  the  assignment  made  without  fraudulent  Intent,  it 
ms  valid.  In  writing  the  opinion  of  the  court.  Judge  Cole  siQrs:  "It  is  true 
there  Is  no  defeasance  in  the  instrument,  nor  was  it  designed  there  should  be, 
to  give  the  grantor  the  right  to  re(^m  the  propurty  upon  the  payment  of  the 
debts  and  liabilities  therein  mentioned;  for  whenever  it  appears  that  the  In- 
stmment  is  Intended  merely  as  security,  the  debtor  has  tlie  right  of  redemp- 
tion, if  seasonably  exercised.  But,  without  longer  considering  the  question, 
to  our  minds  it  is  plain  that  the  Instrument  is  nothing  but  a  mortgage,  and 
cannot  be  held  void  upon  its  face  for  any  of  the  objections  taken  to  It." 

In  Peek  t.  MerrUU  26  Vt.  686,  AfeniU  became  embarrassed,  and  Page, 
Lowell,  and  Taplin  became  his  sureties,  and  to  secure  them  from  lial^ity  he 
tnrned  over  to  them  all  his  property  at  Bast  Greenfield,  subject  to  an  attach- 
ment* and  also  his  store  at  South  Bradford.  Peck  ft  Oo.  ganilshed  Btge, 
Lowell,  and  Taplin  under  what  was  known  In  that  state  as  trustee  process. 
There  was  no  assignment  law  In  Vermont,  but  there  was  a  law  absolutely 
prohibiting  assignments,  making  them  void  as  against  the  creditors  of  the 
debtor,  without  quoting  at  length  from  the  opinion.  It  may  be  said  that  It 
was  held  that  Uie  act  4^  18^  prohibited  general  assignments,  whichshouldbe 
so  ronstrued  as  to  be  confined  to  such  transfers  of  property  as  were  made  in 
trust  for  creditors,  and  that  the  transfer  by  a  debtor  of  all  his  property  did  not 
make  cf  it  what  Is  termed  a  general  assignment,  unless  it  also  be  eonv^?dto 
trustees  to  be  held  in  trust  for  their  creditor,  and  If  the  debtor  conveys  his 
property  directly  to  creditors,  or  sureties  for  their  benefit,  and  no  trust  is  ct&> 
ated  for  otiiers,  the  transfer  must  then  be  regarded  as  a  mortgage  or  pledge  of 
personal  property,  and  In  such  a  case  the  creditor  or  surety  cannot  be  held  as 
the  trustee  of  the  debtor  unless  t>iere  Is  a  surplus  left  in  his  hands  after  dis- 
charging his  claim  against  or  liability  for  the  debtor.  It  seems  that,  previous 
to  the  pHssflge  of  the  act  referred  to,  general  common-law  assignments  had 
been  sustained  by  the  courts.  They  were  generally  made  to  friends  for  pre- 
ferred creditors,  who  kept  all  or  covered  up  the  property  or  returned  it  to  the 
debtor.  Sometimes  assignees  were  wholly  Irresponsible.  The  act  prohibited 
only  assignments.  It  was  h^d  not  to  prohibit  the  transferof  property  to  pre- 
ferred creditors  or  Sureties. 

The  case  of  MeQregor  v.  Chase,  37  Yt.  225.  wss  decided  in  1864,  an  assign- 
ment law  having  been  enacted,  but  the  decision  does  not  give  its  provisions. 
It  Is  decided  that  the  deed,  with  conditions  to  be  void  if  the  debts  were  paid, 
which  it  was  given  to  secure,  was  a  mortgt^  to  secure  debts  of  the  grantees, 
and  for  liabilities  they  had  incurred.  It  was  sustained  as  being  a  mortgage 
and  not  an  assignment. 

The  case  Low  v  Wyman,  8  I?*.  H.  536,  was  one  in  which  Wyman,  being 
in  failing  circumstances,  and  a  considerable  portion  of  his  property  being  at- 
tached and  taken  by  his  creditors,  transferred  to  an  attorney,  who  held  a  claim 
against  him,  certain  notes  and  accounts  as  collateral  security.  The  attorney 
collected  some  $200,  but  not  enough  to  pay  his  client.  It  was  contended  that 
the  delivery  of  the  notes  and  accounts  was  an  assignment  within  the  mean- 
ing of  the  assignment  law  and  void,  and,  under  trustee  process,  (gamlsb- 
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ment.)  the  attorney  should  be  held  liable  to  th«  plaintiff.  The  declsioa  U  that 
the  debtor  may  pledge  his  property  to  secure  the  payment  of  a  preferred  debt, 
and  that  such  transfer  would  not  be  a  violation  of  the  assigmnent  law,  wliicli 
was  that  no  general  assignment  should  be  valid  except  it  provided  for  an  equal 
distribution  of  all  the  property  among  the  creditoi-s  in  equal  proportion.  It 
is  said  that  a  debtor  may  pledge  all  hla  property  in  payment  of  a  particular 
debt,  and  that  the  assignments  Intended  by  the  statute  are  general  assign- 
ments, purporting  to  convey  all  the  debtor's  property  to  trustees  for  the  ben- 
efit of  all  his  creditors.  It  appears  that  previous  to  the  enactment  of  the  as- 
Bignment  law,  assignments  were  made  that  did  not  include  all  of  the  assign- 
or's property,  although  so  claimed,  hence  the  act  was  passed  requirii^  him,, 
when  he  did  make  an  assignment,  to  make  oath  that  the  deed  intruded  all  the- 
property  he  had,  and  that  it  shouUl  be  equally  distributed,  otherwise  the  trans- 
fer was  void.  As  we  shall  see  further  on,  it  seems  to  the  writer  that  this 
principle  must  be  the  governing  one  in  the  case  at  bar.  That  the  provisions 
(tf  the  assignment  law  of  this  state  are  intended  to  apply  to  general  assign- 
ments made  a«  «uoA,  and  with  the  purpose  and  intent  of  the  assignor  to  con- 
vey his  property  for  the  benefit  of  all  his  creditors,  and  that  no  mortgage  or 
transfer  of  his  property  as  security,  when  not  intended  as  au  assignment, 
will  be  held  to  be  such. 

The  case  of  Barker  v.  JTall,  13  H.  298,  was  where  a  mortgage  was  ex- 
ecuted by  a  debtor  conveying  all  of  hia  property  to  secure  the  puyment  of  a. 
portion  of  his  debts,  leaving  others  not  provided  for.  This  was  held  not  to* 
be  an  assignment,  within  the  meaning  of  the  statute  of  July  5,  1834,  entitled 
"An  act  for  the  equal  distribution  of  property  assigned  for  the  benefit  of  cred- 
itors." 

The  case  of  Dana  v.  Stanford,  10  Cal.  269,  was  a  proceeding  in  gamish>^ 
ment  against  mortgagees.   Deitz,  the  debtor  and  judgment  defendant,  uiurt- 
gaged  M  his  property  to  Stanford  to  secure  debts  actually  due  him  and  in- 
demnify him  against  indorsements  Stanford  had  made  for  htm.   From  an. 
examination  of  the  case,  it  appears  that  it  is  similar  in  some  respects  to  tlie 
Vermont  case.    Assignments  had  been  made  to  friends  and  insolvent  assign- 
ees before  the  enactment  of  the  assignment  law,  and  ttie  law  was  enacted  for 
the  purpose  of  preventing  ttiat  species  of  fraud,  but  not  intended  to  prevent 
an  insolvent  debtor  from  transferring  his  property  direcUy  to  creditors,  eitlier- 
abaolutely  in  payment  of  his  debts,  or  as  security  by  way  of  mortgage.  The 
mortgage  was  held  to  be  fair,  bona  fide,  and  without  fraud,  and  not  an  assign- 
ment.  In  the  very  able  opinion  written  by  Judge  Field,  we  find  a  reference- 
to  the  statute  of  some  of  the  states.   The  state  of  Kew  Hampshire  Is  some- 
what like  our  own.  In  Connecticut,  the  words  "in  trust  for  creditors"  occur 
in  the  act.   In  Ohio,  the  words  "in  trust"  govern  assignments  for  creditors. 
In  New  York,  the  statute  contains  the  words  "in  trust  for  the  use  of  the 
person  making  the  same, "  and  in  ail  these  states  a  mortgage  to  the  creditors 
has  been  held  good. 

In  Morse  v.  Potoers,  17  N.  H.  286,  a  mortgage  was  given  to  secure  a  debt 
to  the  mortgagee,  and  to  indemnify  anotlier  person  against  loss  for  having 
indorsed  a  note  with  the  mortgagor  as  security.  In  tliis  case  it  is  said:  "  The 
objection  that  the  mortgage  is  invalid  because  it  ia  partly  in  trust  for  the  ben- 
efit of  Robert  Morse,  and  thus  itself  in  the  nature  of  an  assignment,  cannot 
be  sustained.  It  is  not  essential  to  the  validity  of  the  mortgage  that  it  should 
be  wholly  for  the  benefit  of  tlie  mortgagee,  nor  would  the  trust  for  the  ben- 
efit of  a  third  person,  of  itself,  give  it  the  cliaracter  of  an  assignment  within 
the  act  requiring  assignments  to  comprelieud  all  the  property  of  the  debtor 
and  be  without  prefei'ences." 

In  Kohn  V.  Clement,  (Iowa,)  12  N.  W.  Rep.  550,  Waynick  &  Co.  were- 
in  business  and  became  indebted.    They  made  a  mortgage  to  Kohn  Bros, 
upon  their  stock  in  trade,  which  constituted  their  assets,  to  secure  several. 
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ottier  creditOTBt  moet  of  them,  but  omitting  Clemments,  Morton  &  Co.,  they 
seeking  a  jadgment  to  take  execution.  This  was  held  not  to  be  an  nssign- 
ment  as  there  was  no  intention  it  should  be  such.  The  case  is  similar  to  the 
one  ftt  bar,  except  that  Kohu  Bros.,  th<^  mortgagees,  were  creditors,  while 
Bonns  was  the  agent  of  one  of  the  creditors.  Under  the  rule  laid  down  in 
that  case,  if  Bonns  had  been  a  creditor  himself,  instead  of  the  agent  for  one 
of  tlie  creditors,  his  title  to  the  property  would  have  been  good,  so  far  as  ap- 
pears upon  the  face  of  the  mortgage.  We  are  not  quite  able  to  see  why  the 
fact  that  he  was  the  agent  of  a  creditor  and  not  the  creditor  himself,  should 
change  the  rule  to  be  applied  to  the  instrument  executed. 

In  Bank  v.  Crittenden,  (Iowa, )  23  N,  W.  Rep.  646,  one  Craiger  was  in  busi- 
ness and  heavily  indebted.  Among  his  creditors  were  Smith  &  Crittenden, 
whom  he  had  promised  to  secure  when  desired.  His  house  and  store  were 
burned.  When  Informed  of  the  disaster  to  the  property,  Smith  ft  Crittenden 
took  assignments  of  all  debts  in  Gounoil  Bluffs,  where  they  resided,  and  Crit- 
tenden went  to  "Logsn,  the  place  where  Crafgerwas  in  business,  and  procured 
assignments  to  him  of  Craigcr's  book-accounts,  insurance  policy,  etc.,  to  pay 
himself  and  other  creditors  in  Council  Bluffs.  Craiger  was  at  that  time  in- 
debted to  the  Bank  of  Logan,  This  transfer  to  Crlt^nden  was  held  not  to  be 
iin  assignment;  that  whether  or  not  it  was  such,  depended  upon  the  intention 
of  the  parties,  as  might  be  shown  by  the  circumstances  of  the  transaction; 
that  if  the  conveyance  is  to  a  trustee,  and  the  debtor  Intends  to  divest  him- 
Helf,  not  only  of  the  title  to  the  property,  but  of  all  control  over  it.  If  it  is  in- 
tended as  an  abBOlnte  conveyance  of  all  his  property,  and  is  made  for  the  pur- 
pose of  securing  a  distribution  of  the  proceeds  among  hin  creditors,  ur  a  por- 
tion of  them,  it  is,  in  1^1  effect,  an  assignment.  On  the  other  hand,  if  the 
intention  of  the  debtor  is  merely  to  secure  his  debts  to  one  or  more  of  his 
creditors,  and  the  conveyance  is  not  intended  as  an  absolute  disposition  of  his 
property,  but  reserves  to  himself  a  right  therein,  the  conveyance  will  be  treated 
H8  a  mortgage,  even  though  the  debtor  is  insblvent  at  the  time,  and  it  covers 
an  (rf  his  property,  and  bat  a  portion  at  his  debts  are  secured  1^  It.  Some 
refereoM  ia  made  to  the  elaim  that  the  property  was  conveyed  to  Crittenden 
in  trust  for  other  creditors,  but  it  was  held  that  while  Crittenden  was  a  trus- 
tee, yeti  as  between  him  and  Oraigw,  the  debtor,  be  was  not,  and  as  between 
them  tin  debt  was  due  to  him;  that  he  was  not  a  trustee  of  tiger's  appoint- 
ment, but  as  to  him  the  holder  of  all  the  claims. 

In  Gaff9  V.  Parry,  (Iowa,)  29  N.  W.  Rep.  822,  Morae  ft  Humphreys,  who 
were  jHutners,  gave  Baker  ft  Jones,  who  were  their  creditors,  a  mortgage  on 
their  stock  of  goods.  They  also  gave  a  mortgage  to  Hurd,  and  assigned  their 
nccounts  to  Briscoe;  then,  within  an  hour,  but  not  as  a  part  <tf  the  first  trana- 
action,  made  a  general  aaaignment  to  Ferry.  This  assignment  was  made  be- 
fore the  mortage  to  Hard  and  the  assignment  to  Briscoe  were  delivered. 
The  mortgages  to  Baker  ft  Jones  were  held  good  upon  the  ground  that  the 
creditors  of  Morse  A  Humphreys  had  no  Hen  upon  the  property  of  the  firm, 
and  they,  Morse  ft  Humphreys,  oonid  do  as  theiy  wished  with  it;  they  could 
pay  or  seenre  any  or  all  of  their  creditors,  with  any  or  ^1  of  their  proceeds, 
and  sneb  payment  or  seeiirity  would  not  be  affected  by  the  assignment. 

In  Waterman  t.  SUberberg^  (Tex.)  2  S.  W.  Bep.  578,  Marks,  the  mortgagor, 
was  indebted  to  a  large  number  of  persons;  among  his  creditors  was  Silber- 
Iierg.  to  whom  be  owed  something  over  92,000.  Tiie  whole  indebtedne»s  was 
»15.000.  Silberberg  was  hia  surety  for  all  the  debts  named  in  the  mortgage, 
10  in  number.  These  debts,  with  i^t  due  SUberbetg.  amounted  to  over 
610,000.  The  mortgage  was  made  to  Bilberbei^  to  secure  his  debts  and  those 
for  which  be  was  surety.  Silberberg  to<A  possession  of  the  mortgaged  prop- 
frty,  which  induded  all  of  the  propnty  of  the  debtor,  and  Waterman  attached 
imd  levied  on  a  part  of  Uie  {ooperty,  claiming  that  the  transfer  to  Silberberg 
was  void  as  being  In  eontravention  of  the  assignment  law,  by  reason  of  its 
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preference  of  creditors.  The  mortgt^  waa  held  valid  as  being  a  legal  morc- 
gage.  and  not  an  assignment. 

The  case  of  TooUe  v.  ColdweU,  30  Kan.  125,  1  Fac.  Bep.  329,  was  one  In 
which  an  attachment  had  l>een  issued  in  a  suit  by  tlie  plaintltTs  against  the 
debtor,  Coldwell.  Prior  to  tlie  attaclimeiit.  ColUvell  had  executed  chattel 
mortgnges  on  the  stock  of  goods  in  his  business  to  liis  wife  to  secure  the  sum 
of  412.670.  to  Cladin.  Allen  &  Co.  to  secure  »2.000,  to  P.  V .  Coldwell  to  secure 
$354,  and  to  a  number  of  other  creditors,  lUl  of  which  were  stated  to  be  bona 
fide,  and  it  was  contended  ttiat  tliese  mortgiiges  were  void  as  being  against 
the  provisions  of  the  assignment  law  of  that  state;  ttiat  they  constituted  alto^ 
getlier.  a  voluntary  assignment  for  the  beneOt  of  creditors.  In  discussing 
this  question,  Judge  Valentine,  who  wrote  tlie  opinion  of  the  court,  says: 
"The  mortgages  were  not  execute  to  a  trustee  m  voluntary  assignments 
under  tlie  assignment  law  of  tlie  state,  but  they  were  executed  directly  to 
the  creditors  themselves.  Tliey  were  not  executed  in  the  manner  in  which 
the  statute  requires  voluntu'y  assignments  to  be  made."  Tlie  assignment 
law  does  not  prohibit  the  execution  of  such  mcirtgiiges,  and  being  intended 
as  such,  for  the  purpose  of  securing  bona  fide  delits,  they  were  valid. 

Tlie  case  of  Scott  v.  ifoDaniel,  3  S.  W.  Uep.  291,  was  decided  during  the 
present  year.  Wheat  &  Thompson  being  indebted  to  various  persons,  con- 
veyed to  McDaniel  property  in  trust  to  sell  to  pay  certain  enumerated  debts 
described  in  the  instrument;  the  debts  described  did  not  constitute  all  of  tlie 
indebtedness  of  IVlieat  &  Tliompson,  there  being  oth«3  whicli  were  not  pro- 
,  vided  for.  Tliis  conveyance  was  held  not  to  be  an  assignment,  and  void 
becatise  of  the  preferences  which  it  contained;  that  the  assignment  law  has 
reference  only  to  assignments  made  under  it,  and  tliat  preference  was  given 
through  instruments  other  than  such  assignments  as  the  act  contemplates 
are  v^d,  unless  lu  contravention  of  the  act  concerning  fraudulent  convey- 
ances. 

In  GaUaffher's  Appeal,  (Va,)  7  Atl.  Bep.  237,  it  was  held  Uiat  the  law  of 
Pennsylvania  seemed  to  prohibit  preferences  in  the  assignment  under  the  act, 
but  it  does  not  prevent  a  debtor  from  preferring  his  creditors,  or  any  of  them, 
80  long  as  he  rc^ns  dominion  over  liis  property,  and  there  is  no  fraud  in  the 
transaction,  and  it  was  bona  fide.  Tills  decision  w»s  made  in  1886,  and  is, 
perhaps,  a  consti'uction  of  an  assignment  law  enacted  after  the  decisions  of  that 
court  hereinbefore  referred  to  were  made.  In  Jones,  Mtntg.  §  355,  it  is  said 
it  Is  not  essential  to  the  validity  of  a  mortgage  that  It  be  wholly  for  the  bene- 
fit of  the  mortgagee.  It  is  not  objectionable  that  it  secures  a  debt  due  him 
and  a  debt  due  anotiier,  so  that  the  mortgagee  holds  the  mortgaged  property 
in  trust  for  the  benefit  of  a  third  pei'son.  6uch  a  trust  does  not  give  it  the 
character  of  an  assignment  within  the  act  requiring  assignments  to  compre- 
hend all  of  the  debtor's  property,  and  to  be  without  preferences,  and  that  a 
morlgage  is  not  objectiomible  as  an  assignment  for  the  benefit  of  creditors, 
which  is  made  to  a  creditor  to  secure  a  debt  to  him  alone,  or  to  secure  a  debt 
to  him  and  also  the  debts  of  other  creditors  named.  luBurrill,  Assignro.  §6. 
p.  12,  It  is  said,  in  suljstance,  that  a  mortgi^  resembles  an  assignment  more 
closely  in  its  leading  features  of  being  a  security  or  provision  for  a  debt  In- 
volving A  resulting  interest  in  the  grantor  on  a  certain  contingency.  An  as- 
signment  is  more  than  the  security  for  a  payment  of  debts;  it  is  an  absolute 
appropriation  of  the  property  to  ttieir  payment.  It  does  not  create  a  lien  in 
favor  of  creditors,  but  conveys  the  wliole  title,  legal  and  equitable,  to  the  as- 
signee; there  remains,  tlierefore,  no  equity  of  redemption  to  the  property,  and 
the  trust  which  results  to  an  assignor  in  the  unemployed  balance  does  not  in- 
dicate such  an  equity.  A  clear  distinction  is  made  in  New  York  between  as- 
signments and  luortgageSi  but  as  the  words  "in  trust"  are  in  the  New  York 
statute,  the  decisions  do  not  aid  us.  By  the  New  York  law  and  deci^ons.  a 
debtor  m^y  make  a  mortgage  directly  to  one  or  more  of  his  creditors,  but  not 
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to  one  for  others,  or  himself  and  others,  owing  to  the  existence  of  those  stat- 
utoiy  words. 

From  this  revtev  of  authorities  cited,  I  conclude  that  the  fact  that  the 
transfer  was  miide  to  Bonns,  as  trustee  for  the  creditors  named,  does  not 
□ecessarily  destroy  tlie  instrument  as  a  mortgiige,  aa  the  statute  of  this  state 
contains  no  provision  tlmt  the  existence  of  such  trusteeship  sIiiiU  render  the 
instrument  void,  unless  it  complies  with  the  law  of  assignments. 

The  proper  discussion  of  tliis  case  must  depend  upon  the  construction  of 
aections  1  and  29  of  the  assignment  law  of  Nebraslta.    They  are  as  follows: 

"Section  1.  That  no  voluntary  assignment  for  the  benefit  of  cre<litors  here- 
after made  shall  be  valid  unless  the  same  shall  be'made  in  conformity  to  the 
terms  of  this  act." 

"Sec.  29.  Every  such  assignment  shall  be  void  ngainst  the  creditors  of 
the  assignor:  First.  It  it  give  a  preference  of  one  debt  or  class  of  debts  over 
another,  except  a  preference  to  any  person  of  not  more  than  iJlOO  for  labor  or 
wages.  Second.  If  it  require  any  creditor  to  release  or  compromise  Iiis  de- 
mand. Third.  If  it  reserve  any  interest  in  the  assigned  property  or  any 
part  thereof  to  the  assignor  or  assignors,  or  far  his  or  tlieir  benefit,  before  his 
-or  their  existing  debts  have  been  paid.  Fourth.  If  it  confer  any  power  upon 
the  assignee,  other  or  different  from  those  contained  in  this  act.  Fifth.  If 
the  assignor  or  assignors  shall  fail  to  make  the  inventory  required  to  be  made 
hy  lam  or  them  by  this  act,  within  the  time  required  by  this  act,  the  assign- 
ment shall  not  be  void,  but  that  the  county  court  may,  by  attachment  or  other 
{Mwper  remedy,  compel  the  making  and  return  thereof  by  the  assignor.  But 
an  omission  of  any  property,  or  of  the  name  or  claim  of  any  creditor  therefor, 
Bball  not  avoid  the  assignment." 

By  the  flrat  section  no  voluntary  assignment  for  the  benefit  of  creditors  can 
be  valid  unless  made  in  conformity  to  the  act.  Considerable  stress  is  placed 
upon  the  words  "voluntary  assignment."  Burrill,  Assignm.  p.  3,  §  2,  deSnes 
voluntary  assignments  for  the  beneHt  of  creditors  to  be  "a  transfer  without 
compulsion  of  law  by  debtors,  of  some  or  all  of  tlieir  property  to  an  assignee 
or  assignees.  In  trust,  to  apply  the  same  or  proraeda  thereof  to  the  payment  of 
some  or  all  of  their  debts,  and  return  the  surplus,  If  any,  to  the  debtor.  As- 
signments in  this  restricted  sense  are  distinctly  with  reference  to  their  subject- 
matter,  as  being  all  or  part  of  the  debtor's  property.  The  former  are  known 
as  general  assfgnmenta  in  contradistinction  from  partial  assignments,  by  which 
terms  tbe  latter  are  defined.  Such  aasignments  are  termed  voluntary  to  distin- 
guish them  from  such  as  are  made  by  compulsion  of  law,  as  under  the  statutes 
of  various  states  on  insolvency, — ^the  latter  being  sometimes  termed  statutory 
assignments,— or  by  order  of  some  competent  court.  "Assignments  In  the 
«ensain  which  they  are  here  employed,  are  usually  resorted  to  by  debtors,  who 
find  Uiemselves  unable  to  pay  their  debtors  in  full,  or  t^e  embarrassed  state  of 
whose  affairs  has  compelled  them  to  discontinue  the  transaction  of  business; 
and  In  some  Instances  the  provisions  of  the  statutes,  which  have  been  passed 
bytbe  state  legislatures  regulating  and  restricting  the  operation  of  such  as- 
signments, are  confined  exclusively  toassignmentsmade by  insolvents,  orby 
persons  In  contemplation  of  Insolvency.  But  the  insolvency  of  the  debtor  In 
Ilia  own  estimation,  or  in  fact,  will  not,  apart  from  statutory  provisions,  un- 
less connected  with  (4lher  evidences  of  frand,  invalidate  the  assignment." 
Assnming  this  definition  of  the  term  "voluntary  assignment"  to  bethe correct 
one,  tbe  provisions  of  the  first  section  of  tlie  assignment  law  of  this  state  re- 
ferring to  voluntary  assignments  must  be  for  the  purpose  of  distinguishing 
sacta  assif^ment  from  an  tnvolantary  assignment,  as  under  the  laws  of  bank- 
ruptcy. There  being  no  such  law  at  tliis  time,  the  word  "voluntary" 
faava  no  essentia]  or  particular  meaning  with  i-eference  to  the  case  at  bar. 
Tbe  statute  wookl  then  be  that  no  aaoignment  for  tbe  benefit  of  creditors 
sball  be  Talid,  unless  It  conform  to  tbe  proYlslons  of  the  act  Sectitm  29 
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simply  provides  that  such  assignments  shall  be  void,  unless  th^  comply  with 
the  proTlsions  therein  contained.  As  we  have  btfore  stated,  there  is  no  in- 
timation that  anything;  short  of  an  asslgment  under  the  law  ahall  be  held  to 
be  such.  In  other  words,  the  act  aasnmeB  to  have  nothing  to  do  wfth  any 
transfer  not  intended  tu  an  assignment.  The  words  "in  trust"  <a  **In  trust 
for  the  benefit  of  creditors, "  do  not  ooour.  It  thereftffe  seems  quite  clmr 
that,  to  constitute  a  voluntary  assignment,  the  conveyance  must  nave  been 
so  intended  by  the  grantor;  that  it  must  have  been  bis  purpose,  at  the  time  of 
the  execution  of  the  Instrument,  to  make  a  voluntary  assignment  under  the 
provisions  of  the  assignment  law,  sncb  intention  to  be  drawn  from  the  sur* 
rounding  circumstances,  and  by  the  language  ot  the  oonvciyance.  I  am  in- 
clined to  think  that  the  statute  refers  only  to  aasignments  when  intended  as 
such,  that  is,  when  a  debtw  undertakes  to-  make  an  assignmukt  under  the 
statute,  he  must  make  it  in  accordance  with  it,  otherwise  it  is  no  assignment, 
and  is  void,  and  that  the  rulea  relating  to  the  construction  ot  mortgages  and 
<^er  Instruments  somewhat  akin  to  assignments,  but  not  intended  as  snoh, 
remain  unchanged;  and,  therefore,  this  mOTtgage  is  not  an  assignment  in  the 
sense  referred  to  in  the  firatand  twenty-nlnUi  seettonsof  theassignmentlaw,. 
itnd  is  not  for  ttiat  reason  void. 

A  mortgage  is  a  conditibnal  transfer  of  property;  a  voluntary  assignment 
is  absolute.  The  debtor  has  a  perfect  right  to  pnfer  one,  or  any  pdrtton  of 
his  creditors,  and  in  the  absence  of  fraud,  to  secure  them  in  part  orin  whole- 
by  the  transfer  or  mortgage  of  any  or  all  of  his  properly,  leaving  the  remain- 
der of  his  creditors  entirely  unprovided  for.  He  hHS  the  right,  if  bona  fide,  to 
execute  a  chattel  mortgage  to  a  creditor  on  any  part  or  all  of  his  property  to 
secure  just  debts.  He  may  also  include  in  such  mortgage  any  other  creditora 
he  may  desire,  and  the  mortgage  will  hold  for  all  so  included.  Debts  may  be 
assigned  to  one  creditor  by  a  portion  of  theothers.and  he  can  take  a  mortgage 
to  himself  for  all  who  so  assign,  send  it  is  valid.  It  remains  a  morf^;age.  I 
can  find  no  case  or  text  where  the  question  of  the  validity  of  a  mortgage  to  a 
third  party  is  discussed  hut  that  it  has  been  held  bad,  but  all  of  these  cases 
are  in  states  where  conveyances  "in  trust"  are  expressly  prohibited  unless 
under  certain  conditions,  such  as  the  conveyance  of  all  the  propei-ty  for  thfr 
benefit  of  all  the  creditors.  Our  statute  contains  no  such  provisions.  If  the 
mortgage  tiad  been  made  to  Bice,  Friedman  &  Markell,  or  to  any  other  one 
of  the  creditors  direct,  and  for  the  benefit  of  the  others,  it  would  be  good  un- 
der tlie  rule  laid  down  in  iforae  v.  Powers;  Kohn  v.  Clement;  Carter  v. 
Reweff;  Seott  v.  MoDanUl;  Loan  A  Trust  Co.  v.  MoPherton,  2  S.  E.  Rep. 
267,  and  others  which  we  do  not  now  call  to  mind.  Why  would  it  not  be  as 
good  if  made  to  Bonns  as  if  made  to  his  principal  ?  Does  the  fact  that  Bonnft 
was  the  agent  of  Rice,  Friedman  &  Markell  require  the  application  of  adifler- 
ent  rule  than  would  have  been  applied  if  they  themselves  were  substituted 
for  him,  or  he  had  been  a  creditor?  So  far  as  appears,  he  had  full  authority 
to  take  security  for  the  debt  due  them.  He  doubtless  had  the  right  to  take 
the  mortgage,  either  to  himself  or  to  his  principals.  I  cannot  believe  that  the 
mere  fact  that  it  was  so  written  in  the  mortgage,  should  change  the  applica- 
tion of  the  rule.  I  therefore  conclude  that  the  instruction  of  the  court  to  the 
trial  Jury  that  the  instrument  referred  to  "is  an  assignment  for  the  benefit  of 
creditors,  and  as  such  void  under  our  statute,  and  conveyed  no  title  to  the 
pUintift  in  this  action  ^[ainst  other  creditors."  was  erroneous,  and  for  that 
reason  the  judgment  of  the  district  court  should  be  reversed. 

Maxwsll,  0.  J.,  and  Cobb,  J.,  adhere  to  the  former  judgment. 

Maxwell,  0.  J.  The  elaborate  and  carefully  prepared  opinion  of  Judge 
Bebsb  is  entitled  to  receive  and  has  rec^ved  great  consideration.  He  sIwwb 
conclusively  that  at  common  law  a  debtor       prefer  one  or  moce  erediton; 

Digilized  by  Google 


Keb.] 


COWAN  V.  BTATE. 


405 


and  if  this  case  rested  upon  that  proposition  alone,  I  would  favor  a  reversal 
of  the  judgment.  But  even  at  common  law,  a  debtor  could  not  give  to  one  or 
more  of  his  creditors  a  greatt^r  amount  of  his  property  than  would  satisfy  the 
debt  or  debts,  and  thus  hinder,  delay,  or  defraud  other  creditors.  Tltua,  sup- 
pose A.  is  indebted  to  B.  in  the  sum  of  $1,000.  and  is  also  iudebted  to  other 
peisons;  he  cannot  pay  B.  $1,100.  or  any  greater  sum  than  is  due  to  bim  In 
satisfaction  of  the  claim.  Such  payment  if  made,  would  be  In  excess  of  the 
amount  due  B.,  and  he  would  hold  it  like  any  other  mere  donee.  Bveiyper- 
son  holds  his  property  in  two  distinct  capacities:  First,  as  owner;  and  mc- 
ond,  as  gitaai  trustee  for  tlie  benefit  of  his  creditors.  The  law,  therefore,  re- 
qaiiea  him  to  apply  his  property  to  tlie  purposes  to  which  be  impliedly  pledged 
it  in  procurlDg  credit,  viz.,  the  si^isfoction  of  his  debts.  In  other  words,  the 
law  Kqalres  t£e  debtor  to  execute  the  trust  In  good  faith,  and  If  be  falls  to  do 
BO,  the  law,  as  to  88  possible,  will  enforce  the  trust.  A  debtor,  therefore, 
under  the  pretext  of  preferring  certain  creditors  cannot  overpay  them,  nor 
reserve  a  secret  trust  in  the  property  In  his  own  favor,  and  a  creditor  who 
greedily  grasps  and  obtains  more  of  a  tailing  debtor's  property  than  he  is  en- 
titled to,  to  the  exclusion  of  the  claims  of  other  creditors,  does  so  at  his  peril. 
The  statute  against  hindering,  delaying,  and  defrauding  creditors  is  pIfUn  and 
unambiguous,  and  there  Is  no  reason  why  it  should  not  apply  to  a  creditor  who 
receives  more  than  he  is  entitled  to  of  a  fiiiling  debtor's  property.  The  rule 
of  ttie  common  law  allowing  a  fialling  debtor  to  prefer  one  or  more  of  his  cred- 
itors is  entirely  arbitnuy,  is  contrary  to  justice  and  right,  and  baa  naught  to 
commend  it  exc^t  aline  of  authorities.  If  a  debtor  is  unable  to  pi^hia  debts 
in  full,  it  certain^  is  but  justice  that  each  creditor  should  be  paid  a  fair  pro- 
portion of  the  euHre  assAts  of  such  debtor.  Any  other  rule  carries  upon  its 
face  the  stamp  of  unfoimess,  and  should,  as  far  as  possible,  be  discouraged. 
The  general  assignment  law  of  this  state  prohibits  preferences  except  In  cer- 
tain trifling  matters,  and,  but  for  the  first  section  of  that  act,  no  doubt  would 
■control  in  this  esse.  A  debtor  who  by  any  instrument  transfers  all  his  prop- 
•erty  to  one  or  more  creditors  or  other  persons  for  their  benefit,  has  <n /act  tu- 
ttgnsd  it.  So  far  as  his  right,  control,  and  possession  of  the  property  are  con- 
cerned, they  have  passed  to  others,  and  are  not  to  be  returned  to  the  debtor 
until  the  purposes  of  the  trost  are  accomplished;  and  then  only  the  residue  of 
the  pn^)erfy  u  to  be  returned.  Xo  refinement  of  definition  can  make  such  a 
transfer  essentially  different  from  an  assignment.  In  the  instrument  under 
which  the  plaintiff  claims,  is  tlie  following:  "And  I,  the  said  B.  C.  Hamilton, 
ber^y  auth(»ize  the  said  S.  H.  Bonns  to  talie  immedmte  possession  of  the 
same  and  to  sell  the  said  propwty  in  the  usual  course  of  business  retail  and 
private  vendue,  and  apply  the  proceeds  of  the  sales  in  pro  rata  propoition  as 
the  same  may  become  due.  The  balance  of  the  proceeds  of  the  sales  thereof 
and  of  the  goods  and  cliattels  remaining  after  paying  all  reasonable  expenses 
connected  with  the  taking  and  selling  of  uUd  property,  if  any  there  be,  to  be 
paid  or  returned  to  the  said  B.  G.  Hamilton,  or  his  assigns,  immediately  upon 
the  said  notes  Iwing  so  paid."  Bonng  v.  Carter,  20  Neb.  574, 31  N.  W.  Hep. 
381.  This  is  the  language  of  a  trust  and  the  trustee  was  the  assignee  named 
in  the  instrument,  and  as  under  our  statute  such  assignments  are  prohibited 
and  declared  invaUdf  it  was  of  no  effect.  The  judgment  hwetofore  rendered 
is  therefore.  In  my  view,  right,  and  should  be  adhered  to.   Judgment  accord- 


OowAN  V.  Stats. 

(Supreme  Oovri  of  IfAraita.   Novembo'  80,  1887.) 

1.  Obimutal  PaAcnoB — Pbeliiuiiaby  Exaicihation. 

Where  It  appears  that  iixe  ohtrge  in  the  preUminary  ex«inlnatloD  was  siibetan- 
tialiy  the  same  m  that  art  forth  in  an  inforiiiatiou  filed  in  the  diatriot  court,  the 
plea  of  want  of  prellminarjr  examination  will  be  unavailing. 
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2.  Sahb— Plu  IK  Abatimkht. 

Where  it  is  clatnieil  there  was  no  preliminary  ezamlnttlon  of  «  party  ■ocoBed 
of  crime  befure  fllinfi  an  iiirorniation  against  him  la  thfldbtillltoourt,theqaestion 
should  be  raised  by  a  plea  in  abat«iueat. 
B.  Baxb— Etidbhcb— CoxxnaioH  or  Bimilak  Cbimb. 

Except  In  cases  where  it  is  necessary  to  show  Ruilty  knowledge,  tt  fs  not  admia- 
sfble  to  prove  that  at  aoothertima  the  aocnsed  oouiniittad,  orattiBmpted  to  oonimlt^ 
a  crime  aioiflar  to  that  with  wlUoh  he  stands  charged, 

4.  Same— Imstbdctiomb— Rkabohablb  Doddt. 

The  court,  in  deHiihig  a  reasonable  doubt,  said;  "  It  is  a  doubt  for  having  which 
the  jurv  can  give  a  reason  baaed  upon  the  testimony."  Held  erroneous,  and  cal- 
culated to  mislead.* 
6.  False  pBcrsiian— IiirosxAnoir. 

Where,  in  an  information  aftafnst  a  party  for  obtaining  money  by  false  pratansea, 
it  is  alleged  that  "  by  reason  of  the  false  pretenses"  the  accused  obtained  Lhemouay, 
the  words  of  the  itatutfl  being  "  by  Ikue  pretense,"  hfsid,  the  allegation  was  sum- 
cient. 

0.  8aHB— EVIDEHCB. 

In  H  prosecution  against  a  party  for  obtaining  money  under  &Ise  pretenses  fh>ra 
a  bank,  the  note  given  by  liim  for  the  money,  and  mortgage  to  set.'urs  the  same, 
when  introduced  in  evidenotk  are  sufficient  in  that  case  to  prove  tlie  ds  faelo  exist- 
ence of  the  baulc.   People  r.  Mvgha,  29  CaL  260;  Bank  r.  Jkurding,  I  Nab.  46U 

(Sytliibut  b]i  the  Qmrt.) 
Error  to  district  court,  Valley  county. 

if.  Randall  and  B,  W.  Metoi^fet  for  plalntiil.   The  Attomep  &9neral,  for 

defendant. 

ilAXWELhf  C.  J.  The  plafntifC  was  convicted  of  the  crime  of  obtaining 
money  under  false  pretenses,  in  the  district  court  of  Valley  county,  and  sen- 
tenced to  imprisonment  In  the  penitentiary.  Tlie  charge  in  the  infortnation 
on  which  he  was  convicted  is  as  follows:  "That  on  or  about  the  twelfth  day 
of  M»rcli,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-siXr 
in  the  county  of  Valley,  and  state  of  Kebraska.  one  William  Cowan  unlaw- 
fully and  feloniously  did  falsely  pretend  to  the  First  National  Bank  of  Ord» 
Valley  county,  Nebraska,  a  corporation  organized  under  the  laws  of  the 
United  States,  and  doing  business  in  Valley  county,  Nebniska,  that  he,  the 
said  William  Cowan,  was  the  owner  of  forty  red  cows  branded  with  a  heart 
on  the  right  hip,  Qfteen  red  and  white  cows  branded  with  a  heart  on  right 
hip,  two  white  cows  branded  with  a  heart  on  right  hip,  one  red  bull  three 
years  of  age  branded  with  a  heart  on  right  hip,  one  black  sbUIion  colt  three 
years  of  age,  and  one  bay  mare  colt  three  yeara  of  age,  and  after  having  con- 
veyed to  tlie  First  National  Bank  of  Ord  aforesaid  tlie  above-described  prop-^ 
erty  by  chattel  mortgage,  obtained  from  the  said  First  National  Bank  of  Ord. 
by  reiisun  of  tlie  false  pretense  aforesaid,  two  hundred  dollars  in  money,  of  the 
value  of  tliirty-five  dollars  and  upwards,  to-wit,  of  the  value  of  two  hundred 
dollars,  with  tlie  intent  then  and  there  and  thereby  unlawfully  and  felo- 
niously to  cheat  and  defraud  said  First  National  Bank  of  Ord  of  the  two 
hundred  dollars  so  as  aforesaid  falsely  and  fraudulently  obtained,  whereas  in 
truth  and  in  fact  he,  the  said  William  Cowan,  was  not  the  owner  of  the  forty 
red  cows  aforesaid,  and  was  not  the  owner  of  the  fifteen  red  and  white  cows, 
aforesaid,  and  was  not  the  owner  of  the  one  red  bull  aforesaid,  and  was  not 
the  owner  of  the  one  bay  mare  aforesaid,  and  was  not  the  owner  of  the  one 

'A  reasonable  doubt  is  one  for  which  a  sensible  man  can  give  a  good  reason,  based 
on  the  evidence  or  want  of  evidence.  It  ia  such  a  doubt  as  a  sensible  man  would  act 
upon,  or  decline  to  act  upon.  In  his  own  concerns.    U,  S.  v.  Jones,  31  Fed.  Rep.  718. 

Respecting  "  reasonable  doubt"  in  criminal  cases,  see  Knarr's  Ap'peal,  (Pa.)  9  Atl. 
Rep.  878 ;  People  v.  Lee  8are  Bo,  (Cal.)  14  Pac.  Rep.  310 ;  McCullough  v.  SUte,  (Tez.)  6 

5.  W.  Bep.  17S ;  White  v.  State,  <Tex.)  S  S.  W.  Rep.  710.  and  note ;  D.  8.  v.  Jackson,  S» 
Fed.  Bap.  fiOS,  and  note;  People  v.  Kcrnaghan,  (Oal.)  14  I^.  Rep.  068. 
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blac^  stallion  aforesaid;  be,  the  said  William  Govani  then  and  there  well 
knowing  said  taiae  pretense  to  be  false.** 

A  motion  was  filed  to  quasti  tbis  information,  which  motion  was  overruled, 
which  is  now  assigned  for  error.  The  principal  ground  relied  upon  for  quash- 
ing the  information  was  that  it  did  not  appear  tliat  there  bad  been  any  prelim- 
inary exuminntion  of  the  accused  for  the  speclilc  offense  charged  in  tlie  infor- 
mation before  instituting  iiiis  prosecution  in  the  district  court.  It  does  ap- 
pear, however,  that  a  complaint  was  filed  against  the  accused  charging  him 
with  mortgaging  property  to  which  he  had  no  claim  or  title,  and  theretjy  pro- 
cured the  money  which  it  is  alleged  he  fraudulently  obtained.  Tbis,  in  our 
view,  is  sufficient,  and  it  is  apparent  that  the  ofCense  charged  in  the  complaint 
ia  the  same  as  timt  for  which  the  accused  now  stands  cliarged  in  the  information. 
The  proper  mode  of  raising  an  objection  of  that  kind  is  by  a  plea  in  abiitement, 
und  not  by  motion.   This  objection  was,  therefore,  properly  overruled. 

2.  It  is  claimed  tiiat  the  information  is  insufficient  because  of  the  words  of 
the  charge,  "  by  reason  of  the  false  pretenses"  he  obtained  the  money,  instead 
of  the  statutory  words,  "by  false  pretense  or  pretenses;"  but  in  our  view  the 
words  used  in  the  information  mean  substantially  the  same  as  the  statutory 
words.   The  objection  to  the  infonnation,  therefore,  is  unavailing. 

3.  In  (be  examination  of  the  jurors  on  their  voir  dire,  one  W.  J>.  Gnstor 
was  sworn  and  examined  as  follows:  "Did  you  aay  you  had  formed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  defendant  as  to  the  particular  crime  of 
which  he  Is  charged?  Yes.  sir.  From  what  sonrcedid  you  derive  that  opin- 
ion? From  what  I  heard  from  the  different  parties.  Paities  interested  in 
the  tiansaction?  I  think  there  is  one  of  them,  lielative  of  the  defendiuit? 
No,  sir.  Paities  who  claimed  to  own  the  property?  No,  sir.  From  what 
you  heard  you  formed  an  opinion  as  to  his  guilt  or  innocence?  I  did.  Have 
you  that  opinion  still?  I  have  it  yet;  yes,  sir.  Is  tliat  a  positive  opinion,  or 
conditional  upon  whatyou  heard  being  true?  Of  course  It  Lion  what  I  heard 
t>eing  true.  Notwithstanding  that  opinion  are  you  able  to  ait  here  upon  the 
jury  and  listen  to  the  testimony  produced  and  the  instructions  of  the  court 
and  render  a  verdictentirely  free  from  the  opinion  you  now  liave?  I  think  I 
could.  Are  you  prepared  to  say  positively  you  can?  Yes,  sir;  I  certainly 
could."  The  challenge  for  cause  was  thereupon  overruled,  to  wliich  defend- 
ant below  excepted.  Section  of  the  Criminal  Code  provides  "that  if  a 
juror  shall  state  that  he  has  formed  or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  the  court  shall  thereupon  proceed  to  examine,  on 
oath,  such  juror  as  to  the  ground  of  such  opinion;  and  if  it  shall  appear  to 
have  been  founded  upon  reading  newspaper  statements,  communications, 
comments,  or  reports,  or  upon  rumor  or  hearsay,  and  not  upon  conversa- 
tions with  witnesses  of  the  transaction,  or  reading  reports  of  their  testimony, 
or  healing  them  testify,  and  the  juror  shall  aay,  on  oath,  that  be  feels  able, 
notwithstanding  such  opinion,  to  render  an  impartial  verdict  upon  tlie  law 
and  evidence,  the  court,  if  satisfied  that  such  juror  is  impartial,  and  will  ren- 
der such  verdict,  may,  in  its  discretion,  admit  such  juror  as  competent  to 
serve  in  such  case."  The  proper  construction  of  this  section  was  before  the 
supreme  court  in  Curry  v.  State,  4  Neb.  548.549,  and  it  is  said:  "Where  the 
ground  of  challenge  is  the  formation  orexpression  of  an  opinion  by  the  juror, 
before  the  court- can  exercise  any  diswition  as  to  his  retention  upon  the  panel, 
it  must  be  shown  by  an  examination  of  the  juror,  on  his  oath,  not  only  that 
his  opinion  was  formed  solely  In  the  mannerstated  in  this  proviso,  but.  in  ad- 
dition to  this,  tlie  juror  must  swear  unequivocally '  that  he  feels  able,  notwith- 
standing such  opinion,  to  render  an  impartial  verdict  upon  the  law  and  evi- 
nce.' If  be  expresses  the  least  doubt  of  liis  ability  to  do  so  he  should  not. 
in  the  fbce  of  a  cbalienge  for  cause,  be  retained.  And  even  where,  by  his 
formal  anawers.  the  juror  brings  himself  within  the  letter  of  the  statutory 
Qualification,  if  the  court  should  discover  the  least  symptom  of  prejudice  or 
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unfairness,  or  an  evident  desire  to  sit  in  the  case,  he  sliould,  in  justice  both  to 
tlie  state  and  the  accused,  be  rejected."  Ihia  juror  was  clearly  incompetent. 
Evidently  his  opinion  was  formed  from  conversations  with  those  who  pro- 
fessed to  Ifttow  the  facts,  and  no  doubt  were  called,  or  could  have  been  called, 
as  witnesses  in  the  case.  Where  an  opinion  is  formed  by  conversation  with 
such  witnesses,  the  party  is  incompetent  to  sit  as  a  juror,  notwithstanding 
he  may  swear  that  he  can  render  a  fair  and  impartial  verdict.  But  few  per- 
sons called  as  Jurors  will  admit  that  they  cannot  rendera  fair  and  impartial 
verdict  notwithstanding  their  opinions,  and  in  most  cases,  no  doubt,  they  in- 
tend to  do  so;  but  thera  is  danger  of  their  bias  affecting  the  verdi<^.  The 
court,  therefore,  erred  in  retaining  this  juror.  But  as  the  error  Is  not  as- 
signed in  a  motion  for  a  new  trial,  it  is  unavailing. 

4.  Objection  Is  made  that  there  is  no  proof  of  the  incorpOTation  of  the  First 
National  Bank  of  Ord,  and  that,  therefore,  there  is  no  person  to  he  defrauded. 
The  state,  however,  introduced  a  promissory  note  tor  the  sum  of  $200  signed 
by  the  accused,  and  also  a  chattel  mortgage  upon  the  stock  described  in  the 
information,  also  signed  by  him  and  given  to  such  bank;  these  instruments 
being  those  upon  which  the  charge  in  this  case  was  founded.  This,  so  far 
as  the  accused  is  concerned,  is  proof  of  tlie  de  facto  existence  of  the  bank. 
People  V.  Hughes,  29  Cal.  260;  Bank  v.  Harding,  1  Neb.  461.  The  objec- 
tion, therefore,  is  untenable.  On  the  trial  of  the  cause  the  state  was  per- 
mitted to  introduce  t^timony  to  show  that  the  accused  had,  in  two  other 
cases,  entirely  distinct  and  separate  from  that  under  consideration,  obtained 
goods  under  false  pretenses.  This  was  entirely  unauthorized,  and  could  not 
fail  to  be  prejudicial  to  the  accused.  Except  in  cases  where  it  is  necessary  to 
show  guilty  knowledge,  it  is  not  admissible  to  prove  that  at  another  time  the 
accus^  committed,  or  attempted  to  oommit,  a  crime  similar  to  that  with 
which  he  stands  charged,  as  it  cannot  be  expected  the  accused  will  be  prepared 
to  disprove  oollateral  attacks  of  this  character.  The  law,  therefore,  excludes 
such  evidence.   Smith  v.  State,  17  Keb.  350,  22  N.  W.  Bep.  780. 

5.  The  court  in  the  third  instruction  said  to  the  Jury:  "You  are  instructed 
that  by  a  reasonable  doubt  is  meant  such  a  doubt  as  naturally  arises  in  the 
mind  of  the  Jury,  from  a  consideration  of  the  evidence,  m  to  cause  th«n  to 
pause  and  hesitate,  and  act  as  In  the  most  important  affairs  of  ttaeirB.  It  Is 
a  doubt  for  having  which  the  jury  can  give  a  reason  based  upon  thetestimony. 
To  be  convinced  beyond  a  reasonable  ctoubt  Is  to  have  the  judgment  and  the 
reason  of  the  jury  satisfied  so  they  would  go  forward  unhnitatingly  and  act 
under  like  drcomstances  of  their  own."  The  words  "it  is  a  doubt  for  hav- 
ing whicli  the  jnry  can  give  a  reason  based  upon  the  testimony"  were  certainly 
calculated  to  mislead,  and  no  doubt  did  mislead,  the  jury.  The  definition 
of  a  "reasonable  doubt"  given  by  Chief  Justice  Sbaw  in  Com,  v.  Weh»t«r,  5 
Ou8h.295,  Is  that  the  evidence  must  be  such  as  to  "establish  the  truth  of  the 
fact  to  a  reasonable  and  moral  certainty, — ft  certainty  that  convinces  and  directs 
the  understanding,  wid  satisfies  the  reasdn  of  those  who  are  bound  to  act  con- 
scientiously upon  it."  This  seems  to  be  a  correct  definition  of  a  "reasonable 
doubt." 

6.  There  is  testimony  in  the  record  from  which  the  jury  would  have  been 
warranted  in  finding  that  the  aconsed,  ^though  not  the  owner  of  the  property 
in  question,  nevertheless  had  authority  to  mortgage  the  same.  This  should 
have  been  submitted  to  the  Jury. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 
(The  other  jud^  concur.) 
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^  Bw  parte  Carb. 

{&iprema  GmH  of  NebratJca,    November  80,  1887.) 
1*.  CUMIITAL  PbAOTICB— VBNUK—UnOBQAMiaM)  CoCKTT. 

Under  chapter  19  of  the  Reviaed  Statutes  of  1866,  all  anorttanlEed  counties  were 
attached  to  the  nearest  organized  county  directly  east,  for  sleetfoii.  judldal,  and 
revenue  purposes ;  therefore,  where  a  murder  was  allied  to  have  been  oommitted 
in  the  county  of  ffionx,  the  party  accused  ofoonimltting  the  same  eoold  not  be  lu- 
dieted  and  tried  for  the  ofiiBDse  iu  Cheyenne  oounty,  It  beliig  directly  south  of  Sioux 
county. 

3.  Same— EviDxncB— Secohdabt— CoHTBim  ow  Lost  Ismctttsn. 

Where  the  record  of  the  indictment  against  a  party  accused  of  oonnniltting  a 
erinie  has  been  omitted,  or  lost,  or  destroyed,  the  court  will  receive  secondary  evi- 
dence aa  to  the  essential  Huts  stated  in  the  indictment  which  conferred  jurisdiction 
on  the  IriAl  court.' 
Kbibk,  J.,  dissenting. 

Habeas  Corptts. 

Mfarqwtt,  J)eueMe  A  floB,  for  petitioner.   The  Attorney  OmeraX,  eonira. 

Maxwkll,  G.  J.  The  d^endant  was  indicted  in  Cheyenne  county  in  the 
year  1877,  for  the  murder  of  one  William  Love,  and  convicted,  and  sentenced 
to  the  penitentiary  for  life.  This  is  an  application  for  a  writ  of  habeas  corpus 
to  discharge  him,  on  the  ground  tliat  the  offense  was  not  committed  in  Chey- 
enne county,  and  that,  therefore,  the  district  conrt  of  that  county  had  no  ju- 
risdiction. The  records  of  Cheyenne  county  fail  to  show  any  copy  of  the  in- 
dictment; hence  we  are  compelled  to  rely  upon  secondary  evidence  as  to  tlie 
county  in  which  the  offense  was  charged  to  have  been  committed.  One  J.  C. 
Lane,  a  witness  on  behalf  of  Carr,  malces  the  following  affidavit: 

"State  <if  Nebraska,  Cwmty  of  Lanaaater—as.:  J.  C.  Lane,  being  duly 
sworn,  on  hi:*  oath  says  that  he  is  well  acquainted  with  John  Carr,  the  appli- 
cant for  a  writ  of  habeas  corpus  in  this  case,  and  lias  known  said  Carr  since 
A.  B.  1B76 ;  that  affiant  is  well  acquainted  with  the  proceedings  and  prosecu- 
tion of  said  Can,  by  the  state  of  Nebraska,  for  the  alleged  killing  of  William 
Love:  that  affiant  knew  the  said  Carr  when  the  said  C^rr  lived  in  Cheyenne 
county,  and  also  while  said  Carr  was  confined  in  the  county  jail  of  said 
Cheyenne  county ;  that  this  affiant  was  in  Sidney  at  the  time  said  Carr  was 
indicted,  and  also  at  the  time  he  was  tried  for  the  alleged  killing  of  one  Will- 
iam Love;  that  affiant  well  remembers  the  facts  and  the  circuraatancea  con- 
nected with  the  all^^  killing  of  William  Love  by  the  said  Carr;  that  at  the 
time  the  said  killing  took  place  this  affiant  was  in  the  employ  of  Major  May- 
berry,  who  owned  a  large  amount  of  cattle  in  that  country,  and  this  affiant 
was  working  on  the  Platte  river  at  Camp  Clark  for  the  said  Maj.  Mayberry  at 
the  time  the  killing  took  place;  that  in  the  summer  following  the  killing  of 
said  Love,  affiant  was  in  the  employ  of  said  Maj.  Mayberry  and  was  engaged 
in  gathering  ca^e  over  on  3nake  creek  in  the  immediate  vicinity  where  the 
kilUng  took  place,  and  where  the  body  of  said  Love  was  buried;  that  affiant 
had  several  times  seen  tlie  grave  where  William  Love  was  said  to  be  buried, 
and  it  was  generally  known,  and  understood,  and  spoken  of  as  the  grave  of 
said  William  Love,  who  was  killed  by  the  said  John  Carr;  that  affiant  has  re- 
sided in  the  country  above  described,  to-wit,  in  and  about  Camp  Clark,  and  over 
on  Snake  creek,  and  has  traveled  through  the  country  both  as  a  freighter  and 
a  herder  of  cattle,  from  the  time  the  said  Love  was  killed  until  the  year  1884, 
and  that  affiant  is  well  acquainted  with  all  the  country  in  and  about  where 

>  As  to  the  admissibility  of  secondary  evidence  to  show  the  contents  of  public  records, 
see  Uubley  v.  WatU,  (N.  C.)  3  S.  £.  Kep.  677,  and  note. 
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the  said  Love  was  said  to  be  killed;  that  affiant  knows  the  line  that  divides 
Cheyenne  county  from  the  unorganized  territory  of  Sioux,  an^  knows  that  the 
grave  said  to  be  the  grave  of  >Villiam  Love  is  in  what  was  then  the  unorgan- 
ized territory  of  Sioux,  and  it  is  understood  by  everybody  io  that  vicinity  that 
the  body  was  buried  by  some  freighters  where  it  was  found;  that  affiant,  hav- 
ing been  acquainted  with  the  said  John  Garr,  when  he  learned  that  he  was 
arrested  and  indicted  for  killing  a  man,  interested  himself  in  Garr*s  behalf  to 
a  certain  extent,  and  went  to  tlie  jail  to  see  Carr,  and  also  saw  Garr  in  the 
court-room  at  the  time  he  was  tried;  that  i^ant  was  shown  the  Indictment 
by  the  said  Garr,  and  alHant  read  the  indictment  and  talked  over  the  matter 
with  the  said  Garr  as  to  how  he  came  to  kill  the  said  Love,  and  all  the  circum- 
stances connected  therewith,  and  where  the  killing  took  place,  and  how  he 
killed  him,  etc. ;  and  this  affiant  knows  the  contents  of  the  said  indiclm«it, 
and  well  remembers  that  the  said  indictment  charged  the  said  Garr  with  the 
killing  €it  one  William  Love  in  tiie  unorganized  territoiy  of  Sioux ;  that  affiant 
and  John  UcGarty,  who  was  then  sheriff  of  the  county,  wore  intimate  friends, 
and  affiant  was  acquainted  with  the  said  McCartj  a  long  time,  and  was  with 
the  sheriff  and  in  his  office  several  times,  and  that  affiant  and  the  sheriff  were 
having  a  conversation  in  regard  to  where  the  killing  was  done  and  the  clr- 
oumstances  in  connectton  with  tlie  killing,  and  in  connection  with  the  conver- 
sation the  sheriff  got  the  Indicteient,  and  he  and  this  i^ant  read  It  over 
tog^her  and  talked  the  matter  over  aii  tlie  time,  and  the  affiant  is  confident 
that  the  said  indictment  charged  the  said  Carr  with  kiUtng  a  man  by  the  name 
of  William  Love  in  the  unorganized  terriuny  of  ^ux." 

Lane  Is  corroborated  snbstuntially  by  G.  B.  Moore,  W.  F.  Payne.  L.  H. 
Bordwell,  George  H.  Jewett,  and  France  Beino.  A  Irtter  d  Y.  Beirbower, 
who  was  BSsigiud  as  counsel  to  dtfend  Garr,  is  also  In  the  record,  from  which 
it  appears  that  Carr  was  a  *'Korwegian  and  (at  that  time)  could  scarcely 
speak  any  English.  He  could  explain  nothing,  and  I  remember  we  could  find 
no  interpreter  in  the  town.  I  have  always  thought,  and  still  think,  that  Garr 
never  deserved  that  sentence.  He  was  literally  railroaded  through  his  trial.  ** 
Beirbower,  therefore,  being  unable  to  get  at  any  of  the  facts  in  tiie  case  from 
his  client,  and  apparently  finding  a  strong  public  sentiment  against  him,  ad- 
vised his  client  to  plead  guilty  to  murder  in  the  second  degree,  altliough  his 
client  claims  the  act  was  committed  In  self-defense.  The  offense,  however,  ia 
dearly  shown  to  have  been  charged  to  tuive  been  committed,  and  to  have  act- 
ually been  committed  in  Sioux  county,  and  not  in  Cheyenne  coon^. 

Chapter  10  of  the  Bevised  Statutes  of  1866,  which  were  In  force  when  the 
trial  took  place,  provides  that  "all  unoiganized  counties  shall  be  attached  to 
the  nearest  orguilzed  county  directly  east  of  them,  for  dection,  judicial,  and 
revenue  purposes. "  The  court  will  take  judicial  notice  tliat  Sioux  county,  as 
it  existed  at  the  time  of  this  trial,  was  directly  north  of  Cheyenne  county. 
The  grand  jury  of  Cheyenne  county,  therefore,  and  also  the  district  court  of  that 
county,  h»d  no  jurisdiction  in  the  premises.  This  is  not  a  case  where  there  had 
been  a  change  of  venue,  or  the  court  had  directed  the  finding  of  an  indictment 
in  Cheyenne  county  if,  indeed,  it  would  have  had  any  authority  so  to  do.  The 
prosecution  was  instituted  in  Cheyenne  county  as  a  matter  of  right,  and  wraa 
dearly  without  autliority  of  law.  The  court  thus  being  without  jurisdiction, 
its  judgment  is  a  nullity,  &nd  is  held  for  naught.  As  no  prosecution  wems 
to  have  been  instituted  against  the  petitioner  in  Sioux  county,  the  clerk  is 
directed  to  notify  the  proper  authorities  of  that  and  Box  Butte  counties  of  tlie 
action  of  the  court  herein,  and  within  20  days  from  the  time  of  re(»ivfng  audi 
notice,  such  authorities  can,  if  they  so  desire,  institute  proceedings  to  prose-, 
cute  such  charge,  and  in  case  of  failure  to  do  so,  the  petitioner  will  be  dla- 
charged  from  imprisonment.  Judgment  accordingly. 

Cobb,  J.,  concurs. 
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Sebsb.  J.,  {dinenting,)  I  cannot  agne  to  the  condinlon  readied  in  this 
ease  by  Uie  majority  of  the  cooft.  and  will  briefly  give  some  of  my  reasons 
therefor,  without  elaboration  or  citation  of  authorities.  While  I  entertain 
no  degree  of  disrespect  for  Hon.  Y.  Bierbower,  who  defended  petitioner  upon 
his  trial,  yet  I  do  not  believe  an  unsworn  statement  from  lilm,  or  any  other 
person,  in  the  form  of  a  letter  to  the  present  counsel  for  petitioner,  sliould 
have  any  legal  weight  attached  to  it,  nor  should  it  be  considered  as  evidence 
in  any  form.  The  law  provides  a  method  of  taking  testimony;  that  method 
should  be  followed.  I  find  among  the  flies  in  this  application  a  letter  tFom 
Hon.  William  Oaslin,  who  was  the  presiding  Judge  at  the  time  of  tlie  con- 
viction of  petitioner*  in  which  he  says  he  does  not  remember  much  about  the 
case,  and  therefore  has  no  recollection  as  to  the  allegations  of  the  indictment. 
If  letters  are  to  be  considered,  I  am  peniaaded  that  if  that  judge  iiad  consigned 
a  person  to  imprisonment  /or  life  upon  an  Indictment  alleging  the  ofFense  to 
have  been  committed  In  a  part  of  the  state  over  which  his  court  had  no  juris- 
diction, he  would  have  remembered  it.  It  would  take  very  strong  proof  in- 
deed to  convince  me  that  he  would  have  done  so,  or  that  Hon.  C.  J.  Dilworth^ 
who  was  at  that  time  district  attorney  and  present  in  court,  prepared  the  in- 
dictment and  conducted  the  prosecution,  and  who  was  shortly  afterwards 
elected  to  the  office  of  attorney  general  of  the  state,  would  have  been  a  party 
to  any  such  proceeding. 

It  is  true  tliat  affidavits  are  presented  by  which  it  is  sought  to  be  esttiblished 
that  such  was  thefact,  but  those  affidavits,  if  competent  evidence  at  all,  were 
made  nearly  10  years  after  the  conviction,  by  men  of  whose  intelligence  or 
probity  we  know  nothing,  and  some,  if  not  all  of  whom,  are  personally 
friendly  to  the  petitioner.  If  the  solemn  adjudications  of  our  courts  can  be 
overturned  in  this  way,  then  it  seems  to  me  there  is  not  much  "faith  and 
credit"  to  be  given  them.  Lost  indictment  may  become  common  and  the 
courts  be  besieged  with  applications  for  writs  of  habeas  corptis.  Suppose  the 
authorities  of  Hioax  county  should  institute  a  criminal  prosecution  against 
petitioner  for  murder,  and  pending  the  piweeding  theindictment  upon  which 
he  was  convicted  should  be  found,  and  it  should  contain  the  allegation  that 
the  murder  was  committed  in  Cheyenne  county,  with  his  plea  of  guilty  therein- 
;is  shown  by  the  records  before  us.  This  would  afford  a  complete  bar  to  any 
other  prosecution,  and  he  would  be  entitled  to  his  immediate  discharge;  for 
if  it  was  so  alleg«iand  thus  admitted,  it  would  be  whollyimmaterial  whether 
the  crime  was  in  fact  committed  on  the  north  or  south  sideof  thecounty  line. 
Again,  the  record  before  as  shows  that  the  defense  of  petitioner  was  con- 
ducted by  Messrs.  Bierbower  Sc  Heist,  the  latter  of  whom  still  resides  in  Sid' 
ney.  Neither  of  those  men  furnish  an  affidavit  as  to  the  contents  of  the  in- 
dictment, nor  does  Mr.  Bierbower  in  liis  tetter  state  that  it  was  alleged  that 
the  crime  was  committed  in  the  unorganized  territory.  Now  can  it  be  be- 
lieTcd  that  if  petitioner  was  "railroaded  through  his  trial"  on  the  void  indict- 
ment, those  attorneys,  who  are  of  respectable  ability  to  say  the  least,  would 
have  tamely  submitted  to  any  such  proceeding,  without  coming  to  the  sii' 
preme  court  and  procuring  his  discharge?   I  tliink  not. 


F(»tBE8  e.  TnoHAS. 

(AirraiM  Cburt  nf  AUfOiia,  November  80y  1887.) 

1.  Arruii— OovfuoTUfa  Bvidbmob. 

Where  the  tcstittionr  Is  eoufllaUng,  and  pretty  evenly  balanced,  the  flndlng  of  a 

trial  Jury  therson  will  not  be  disturbed,  even  if  the  testimony  Menu  to  prepooder- 

mtein  lavor  of  the  losing  party. 
t.  Bamk. 

Bfiaenoa  eugilned,  end  Mi  to  sapport  the  finding  of  laet  neoesMry  to  sopport 
tbe  verdlot. 
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8.  Saue— Haemlbm  Brbob. 

Error  without  prejudice  will  not  require  the  rererml  of  ■  judgment. 

4.  Fraud— CowcBALMiNT — Liability — Ettbct  or  DrecuABOx  th  Baskruptct. 

Where  A.,  being  indebted  to  B.  in  the  mm  of  $10,000,  procnres  C.  to  execute  to 
B.  a  note  and  mortgage  for  $2,660,  with  the  statement  that  B.  would  famiah  the 
$2,600  to  C,  as  a  loan,  the  proceeds  of  such  loan  to  be  applied  to  the  payment  of  a 
mortKsgfl  on  the  real  estate  iucliided  in  the  mortgage  to  B.,  amounting  to  over 
$1,200,  and  $900  thereof  to  be  applied  to  the  payment  ot'a  note  for  that  amount  held 
by  A.  agalnet  C,  and  another,  tlie  reminder  to  be  paid  in  cuh  to  C,  bat  A.  con- 
oealod  iVom  G.  all  knowledge  of  indebtednew  to  B,,  and,  instead  of  proouring  ^850, 
vrocured  only  $1,000,  and  applied  the  $1,660  to  the  payment  of  bis  own  Indebted- 
nees  to  B.  without  the  knowledge  or  consent  of  C,  and  at  the  Uiue  of  making  the 
contract  A.  was  not  the  owner  of  the  $900  note,  and  could  uot  deliver  it  to  0..  hav- 
ing transferred  it  to  another  long  prior  thereto,  as  collateral,  to  secure  an  unpaid 
d<»t,  it  was  hM  that  the  eoncefllment  at  the  Indebtedness  Brora  A.  to  B.,  and  the 
appropriation  of  the  money  thereon,  and  the  ooncealment  of  the  faot  that  the  $80U 
note  had  been  transferred  and  could  not  be  deliTered,  were  a  fraud  upon  G.,  and  cre- 
ateda  liability  wliich  a  discharge  in  bankruptcy,  under  the  provisions  of  the  bank- 
rnpt  law  of  the  United  States  then  in  force,  could  not  affect. 

0,  8aiib — Meabukb  or  Dauauss. 

In  such  case  the  measure  of  C's  damages  in  an  action  against  A.  would  be  the 
$1,650,  and  legal  Interest  thereon,  notwithstanding  the  fact  that  the  inereassd 
raortffeige  liens  on  C's  land  he  was  unable  to  borrow  sufficient  to  ducharge  them, 
and  by  subsequent  foreclosure  proceedings  the  land  was  sold,  and  Cs  title  de- 
stroyed. 

8.  Sams— Good  Faith— ETiDKifoB. 

In  such  cose  the  refusal  of  the  trial  court  to  permit  A.  to  testify  that  in  the  trans- 
action he  acted  in  good  faith,  and  intraded  to  surrender  the  note,  and  believed  he 
conlddoso,lferror  at  all,  would  be  without  prttJndioa,  the  notes  having  never  been 
Borrendered  or  tendered. 

7.  LiMrrATioH  or  Aoriom— Noir-REsiDERcx. 

The  oaosa  of  action  occurred  in  1876.  In  1S77  plaintiff  in  orror,  who  was  in  bosi* 
ness  in  0.,  in  this  state,  changed  his  place  of  business  to  D.,  in  Dakota  territory. 
From  that  time  until  1880,  his  family  resided  in  0.,  when  his  wife  joined  him  m 
Dakota,  and  remained  there  about  four  months.  In  1681  his  family  all  Joined  htm 
In  Dakota.  The  principal  part  of  the  time  trom  1877  nntil  1881,  his  Atmlly  Tcelded 
in  the  place  occupied  by  him  previous  to  bis  departure.  He  oocaiionally  vfslted 
O.,  but  did  not  make  that  his  usual  place  of  abode.  Held,  that  these  facta,  together 
with  other  circumstances  and  testimony  submitted  to  the  jury,  were  sufficient  to 
sustain  the  finding  that  "his  usual  place  of  residence"  was  not  in  O.,  and  that  the 
statute  of  limitatioos  did  not  ran  In  bis  AiTOr.i 

{Sgtlabta  by  tht  Omrt^i 

Error  to  district  ooart»  Douglas  coanl^;  Netiixe,  Jndge, 
George  W.  Doane  and  B,  D.  Sttabrooke,  for  plalntiif.       L.  Webeter,  for 
•defenduDt. 

BuGSE,  J.  ThlB  action  was  instituted  la  the  dlatrfcrt  ooart  of  Douglas 
■counly,  by  d^endant  In  error  against  plaintiff  in  error,  by  -which  he  songht 
to  recover  the  sum  of  910,000  damages  resoltlng  ftom  trandnlent  representa- 
tions and  conduct  of  plaintiff  in  error.  The  cause  of  action  stated  in  liia  po- 
tion is  that,  on  the  twenty-third  day  of  April,  in  the  year  1875.  he  was  the 
owner  in  fee-simple  of  the  W.  ^  of  sec.  15,  township  16,  range  12,  in  Doug- 
las county,  I^ebntska,  and  that  at  said  date  there  was  a  mortgage  on  the 
premises  to  one  Barker,  in  the  sum  of  •1,200,  and  interest  from  April  8,  in 
the  year  1872;  all  of  which  was  then  due  and  payable.  Thai  defendant  In 
error,  being  desirous  of  paying  off  said  mortgage  to  Barker,  applied  to  plain- 
tiff in  error  for  a  loan  of  92,650,  to  be  secured  by  a  mortgage  on  the  real  es> 

■Bespecting  the  suspension  of  the  running  of  the  statute  of  limitations  by  absence 
from  the  state,  see  Wood  v.  Bi^<>ell,  (Ind.)  9  N.  E.  Rep.  425,  and  note :  Stewart  r.  Stiauhl- 
ing.  (Cal.l  13  Pac.  Rep.  661;  Brady  v.  Potts,  (N.  J.)  11  Atl.  Rei>.  346;  Watkins  v.  Heed. 
90  Fed.  Bep.  908.  See,  also,  Ifingel  v.  Fischer,  (N.  Y.}  7  N.  £.  Rep.  800;  Lower  v.  Miller, 
(Iowa,]  23  N.  W.  Bep.  887, 
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tate;  that  plaintiff  in  error  was  then  indebted  to  one  WiilimnYorae  In  a  large 
sum  of  money,  which  he  concealed  from  defendant  in  error,  and  which  was 
unlcnown  to  him ;  and,  to  enable  the  plaintiff  in  error  to  cancel  a  part  of  hia 
own  indebtedness  to  Yorse,  procured  defendant  in  error  to  execute  a  note  to 
Yorse  in  the  said  sum  of  92.650,  bearing  date  August  23,  1875,  payable  Ave 
years  after  date,  and  to  secure  Uie  same  to  execute  a  mortgage  on  the  real  es' 
tate  above  described  to  Yorse,  fraudulently  representing  to  defendant  in  er- 
ror that  Yorse  was  advanoing  on  said  note  and  mortgage  the  full  amount 
thereof;  that  plaintiff  in  error  fraudulently  represented  to  defendant  in  error 
that  he  would  procure  the  $2,650,  and  out  of  that  money  pay,  and  cause  to 
be  canceled,  the  moitgage  to  Barker,  and  would  surrender  certain  evidences 
of  indebtedness  that  plaintiff  in  error  held  against  defendant  in  error  and 
one  John  Thomas,  and  would  pay  defendant  in  error  the  sum  of  AliOOO  in 
cash;  but  that  after  obtaining  the  moitgage  and  note,  he  fraudulentlydid  de- 
liver the  same  to  Yorse  in  payment  of  ^,650  of  the  indebtedness  of  plaintiff 
in  error  to  Yorse,  and  did  not  pay  to  defendant  in  error  the  $1,000  in  cash, 
nor  cancel  the  mortgage  to  Barker,  nor  surrender  the  evidences  of  indebted- 
ness held  against  the  defendant  in  error;  but  paid  Barker  the  sum  of  $785, 
and  paid  taxes  on  the  land  amounting  to  $215,  which  was  all  that  defendant 
in  error  received  from  plaintiff  in  error  for  the  note  and  mortgage  of  $2,650. 
It  is  alleged  that  defendant  in  error  was,  at  the  time,  poor  financially,  and 
was  himself  unable  to  pay  his  incumbrance  on  the  land,  and,  by  reason  of  the 
mortg^e  to  Yorse  so  fraudulently  obtained  by  plaintiff  in  error,  he  was  pre- 
vent^ from  borrowing  money  on  the  land,  and  that  tbe  same  was  lost  to  him 
by  the  foreclosure  of  the  Barker  and  Yorse  mortgages.  That,  in  addition  to 
the  loss  of  the  real  estate,  a  Judgment  had  been  rendered  against  him  for  the 
sum  of  $2,500,  as  a  deficiency  remaining  after  the  sale  of  the  mortgaged  pro|>- 
erty.  That  the  value  of  the  real  estate  was  $8,000.  It  Is  also  alleged  that 
plaintiff  in  error  has  been  absent  from  the  state  for  more  than  five  years,  and 
that  he  has  not  been  within  the  state  four  years  since  the  date  of  obtaining 
the  mortgage. 

Flaintut  in  error,  by  bis  answer,  admits  the  execution  of  the  mortgage  to 
Yorse,  and  the  existence  of  the  mortgage  to  Barker  as  alleged  in  the  petition, 
but  denies  that  defendant  in  error  applied  to  him  tor  the  purpose  of  paying  off 
the  Barker  mortgage;  but  alleges  that  defendant  in  error  and  one  John 
Thomas,  his  brother,  were  at  the  time  of  the  execution  of  the  Yorse  mortgage 
indebted  to  him  in  the  sum  of  $1,650;  that  defendant  in  error  well  knew 
the  pluintiS  in  error  was  indebted  to  Yorse,  and  that  plaintiff  in  error  applied 
to  defendant  in  error  and  John  Thomas,  either  to  pay  him  the  amount  of  tlieir 
indebtedness,  or  secure  the  same  in  such  manner  as  to  enable  him  to  use  it  in 
paying  a  part  of  hia  indebtedness  to  Yorse;  and  it  was  mutually  agreed  be- 
tween them  that  defendant  in  error  should  execute  the  mortgage  on  the  real 
rstate  as  he  did  do;  that  $1,000  In  money  should  be  paid  to  him  for  the  pur- 
pose of  reducing  the  liens  thereon,  and  that  they  should  be  afterwards  paid  by 
defendant  in  error;  that  by  the  execution  of  the  $2,650  mortgage  defendant 
in  error  and  John  Thomas  paid  to  plaintiff  In  error  tbe  said  sum  of  $l,650due 
him  from  them,  and  received  the  benefit  of  $1,000  paid  upon  his  indebt- 
edness to  Barker,  and  the  taxes  due  upon  the  land.  All  allegations  of  fraud 
or  concealment  are  specifically  denied.  It  is  admitted  that  he  did  notsurran- 
der  the  evidences  of  indebtedness  hold  by  him  against  tbe  defendant  in  error 
and  John  Thomas,  but  it  is  alleged  that  they  have  never  paid  anypart  of  such 
indebtedness,  and  have  suffered  no  damage  by  reason  of  his  failure  to  surren- 
der them.  It  is  admittal  that  the  Barker  and  Yorse  mortgages  were  fore- 
closed, and  the  land  sold  as  alleged  in  the  petition  of  defendant  in  error;  but 
it  is  alleged  that  he  suffered  no  damage  thereby,  as  he  tiad  sold  and  transferred 
the  land  prior  to  tbe  commeucement  of  the  foredoeure  proceedings,  and  had 
no  interest  therein.   The  ab8Uice<»C  plaintiff  ia  error  from  the  state  is  denied. 
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and  it  is  alleged  thnt  from  the  time  of  tbe  execution  of  the  mortgage  to  Vorse 
until  in  April,  1881,  plaintiff  In  error  had  continuonaly  been  a  resident  of  the 
state  of  Nebraska,  and  of  the  city  of  Omaha,  and  that,  while  he  was  tempora- 
rily absent  a  part  of  the  time,  his  home  was  in  Omaha,  where  his  family  re- 
sided, and  that,  during  all  the  said  time,  service  of  summons  could  have  been 
made  upon  him  as  required  by  law  in  civil  actions.  It  is  alleged  that,  since 
the  date  of  the  execution  of  the  Vorse  mortgagei  cert:iin  proceedings  in  bank- 
ruptcy had  been  instituted  In  the  district  court  of  the  United  States  against 
plaintiff  in  error,  which  resulted  in  his  discharge  from  all  his  indebtedness, 
and  esoecially  from  the  alleged  indebtedness  to  defendant  in  error,  on  the 
twenty-fifth  day  of  April,  18(9. 

Defendant  in  error,  by  liis  reply,  denies  the  indebtcdn^s  of  himself  and 
Jolin  Thomas  to  plaintiff  in  error,"  in  the  sum  of  $2,650  or  any  other  amount; 
but  alleges  that  piaintilf  in  error  had  held  ceitain  evidences  of  indebtedness  of 
Julin  Tliomiis,  the  amount  of  which  is  not  known  by  defendant  In  error,  but 
tliat,  at  the  time  of  said  transaction,  plaintiff  in  error  was  not  the  owner 
thereof,  but  had  transferred  tliem  to  a  bona  fide  purchaser  for  value,  and  that 
the  said  evidences  of  indebtedness  were  not  surrendered,  either  to  defendant 
in  error  or  John  Thomas,  by  plaintiff  In  error,  but  were  stilt  outstanding  and 
^  subsisting  evidences  of  debt  against  them.  That,  at  the  time  of  the  execution 
of  the  mortgage,  plaintiff  in  error  knew  that  he  was  not  the  owner  and  holder 
thereof,  but  hiwi.  long  prior  thereto,  transferred  the  same.  It  Is  denied  that 
the  Yoi-se  mortgage  was  executed  for  the  purpose  of  securing  any  part  of  the 
said  indebtedness.  All  knowledge  of  the  indebtedness  of  plaintiff  In  error 
to  Vorse  at  the  time  of  the  execution  of  the  mortg»ge  is  denied;  but  it  is 
alleged  that  the  mortgage  was  executed  to  Vorse  on  the  representation  of 
plaintiff  in  error  that  Vorse  would  advance  to  plaintiff  In  error  the  full  amount 
thereof.  It  is  denied  th£;t  the  mortgage  was  given  for  the  purpose  of,  or  with 
the  intention  of,  applying  any  part  thereof  on  the  indebtedneBS  of  the  plain- 
tiff in  error  to  Vorse. 

There  was  a  Jury  trial  which  resulted  in  a  verdict  iu  favor  of  defendant  in 
-error  for  the  sum  of  $3,229.80.  A  motion  for  a  new  trial  was  made  and  over- 
roled,  and  judgment  rendered  on  the  verdict. 

The  first  contention  of  plaintiff  in  error  is  that  tbe  Terdict  ia  not  supported 
by  tlw  testimony.  Upon  this  part  of  tlie  case  it  must  be  sufficient  to  say  that 
we  have  carefully  read  all  tbe  evidence  submitted  to  the  trial  jury,  and  Ond 
the  same  conflicting  in  almost  every  material  feature  of  the  case.  If  the  tes- 
timony of  plaintiff  and  his  witnesses  was  correct,  a  verdict  might  well  have 
been  rendered  fn  his  favor;  but  if  the  testimony  of  defendant  in  error  and 
his  witnesses  is  the  correct  version  of  tbe  case,  we  cannot  see  that  these  fActs 
would  not  support  Uie  verdict.  Of  this  the  trial  jury  was  the  sola  judge,  and 
so  far  as  tlieir  finding  of  fact  is  concerned,  upon  tlie  testimony  thus  conflict- 
ing, it  must  be  taken  as  final.  The  question  that  then  presents  itself  is,  will 
the  facts  natestlfled  to  by  the  defendant  in  error  and  his  witnesses,  supported, 
aa  they  are,  by  oircumstances  entitled  to  move  or  less  weight,  sustain  the  ver- 
dict? This  testimony  may  be  briefly  said  to  be  tliat,  prior  to  the  execution  of 
the  Vorse  mortgage,  defendant  in  error,  being  unable  to  pay  the  Barlror  mort- 
gage, applied  to  plaintiff  in  errcMr  for  a  loan  of  82,650,  a  part  of  which  was 
to  be  applied  to  the  payment  of  the  Barker  mortgage  of  81*200  and  Interest* 
and  pait  to  tlie  payment  of  the  note  held  by  plaintiff  In  error  against  defend- 
ant in  error  and  John  Thomas ;  the  remainder  to  be  paid  to  defendant  In  money. 
That  at  the  time  plaintiff  in  error  was  indebted  to  Yorse  in  the  sum  of  810»00O 
or  upwards,  but  that  he  concealed  the  knowledge  of  this  indebtedness  from 
d^endant  in  error,  and  without  his  knowledge  or  consent  applied  the  81,650 
on  its  payment,  promising  to  turn  over  the  note  of  the  Thomases  for  about 
8900;  but  at  the  time  he  made  this  promise  the  note  was  in  the  bank,  pledged 
as  adlateral  leouriby  for  his  Indebtedness,  and  was  not  subject  to  his  oontiol; 
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tbat,  soon  after  the  mortgage  was  delivered  to  Yorse,  he  TCceiT«d  from  Voni^ 
for  defendant  in  error,  $1,000,  which  was  applied  upon  the  payment  of  tlie 
taxes  and  theBaricer  mortgage,  promising  defendant  in  error  that  the  remain- 
der would  be  soon  received  and  paid  over  to  lilm.  Defendant  in  error  made 
frequent  demands  foi:  the  remaimler  of  the  money,  but  never  received  it. 
Upon  the  maturing  of  the  first  Interest  on  this  82.650  note,  defendnnt  in  er^ 
ror  received  9,  letter  from  Vorse  culling  for  its  payment.  He  notified  plaintMF 
in  error  of  the  fact,  and  proposed  writing  to  Vorse,  directing  him  to  retain 
the  interest  out  of  the  91.660  not  yet  paid,  and  send  him  the  iMilance.  This 
plaintiff  In  error  requests  him  not  to  do,  but  simply  to  write  that  he  would 
send  the  interest  in  a  short  time,  promising  tliat  lie  would  furnish  the  81,650 
not  yet  received;  but  stating  to  defendant  in  error,  in  substance,  tliat  he  did 
not  desire  Vorse  to  know  tliat  the  money  had  not  all  been  paid.  About  two 
yeara  after  the  execution  of  the  mortgage,  when  Thomas  became  satisfied  he 
would  never  receive  the  $1,650,  plaintiff  in  error  offered  to  tnm  over  to  him 
the  indebtedness  of  himself  and  his  hrother.  John  Thomas,  in  the  shape  of 
notes  (uid  accounts,  wliich  defendant  in  error  finally  agreed  to  take;  but  that 
these  notes  luid  also  been  trunsfeired  by  plaintiff  in  error,  and  were  not  sub- 
ject to  his  control,  and  were  never  delivered.  Soon  after  the  execution  of  the 
mortgage^  plaintiff  in  error  instructed  defendant  in  error  to  go  to  the  bank 
and  call  for  the  note  upon  himself  and  John  Thomas,  which  it  had  orig- 
inally been  Agi-eed  he  should  have;  but  upon  calling  for  it  at  the  bank,  deliv- 
ery was  refused.  He  afterwards  executed  an  order  to  defendant  in  error,  in 
writing,  which,  upon  presentation,  was  refused,  and  the  bank  retained  the 
note.  Some  of  the  notes  were  afterwards  sued  upon  by  the  bank,  and  judg^ 
ments  were  rendered  against  the  Thomases,  and,  although  not  paid,  these 
judgments  are  unsatisfied,  and  remain  valid  as  against  tliem. 

It  is  true  tbat  upon  the  trial  plaintiff  in  error  stated  upon  the  witness  stand 
that  he  was  ready  to  deliver  over  the  note  in  accordance  with  his  first  agree- 
ment, which  note  was  produced  upon  tlie  trial  fur  defendant  in  error,  but  it 
was  subsequently  shown  that  this  note  was  still  the  property  of  the  bank, 
held  by  it  as  collateral  security,  and  that  plaintiff  in  error  had  no  control  over 
it,  and  could  not  have  delivered  to  defendant  in  error  had  he  consented  to 
receive  it.  If  these  fncts  were  tine,  and  of  that  the  Jury  was  the  sole  judge. 
It  cannot  be  questioned  that  at  the  time  that  plaintiff  in  error  promised  to 
surrender  the  note  for  $900,  he  well  knew  his  inability  to  do  so,  and  that  he 
had  no  control  over  it.  He  must  have  known,  and  did  know,  that  Vorse 
was  only  to  pay  the  $1,000,  and  apply  the  $1,650  upon  the  indebtedness  of 
plaintiff  in  error.  If  he  concealed  from  defendant  in  error  the  fact  of  this  in- 
debtedness and  the  intention  of  applying  the  $1,650  thereon,  and  the  fur- 
ther fact  that  the  note  which  lie  agreed  to  surrender  was  not  his  property, 
and  that  he  could  not  surrender  it,  tliese  facts  would  clearly  establish  fraud 
upon  his  part,  and  upon  its  discovery  he  would  be  liable  to  defendant  in  error 
for  the  damages  sustained  by  reason  of  such  fraud,  which  would  be  the  $1,650 
and  its  interest. 

The  question  of  the  measure  of  damages  was  properly  decided  by  the  trial 
court  iu  its  fifth  instruction  given  to  the  jury,  wliich  was  as  follows:  "You 
are  instructed  that  the  plaintiff,  having  transferred  to  one  Wlltsie  all  his  right 
and  title  to  the  farm  in  question  before  the  commencement  of  the  foreclos- 
ure proceedings,  cannot  recover  damages  for  loss  of  title  and  interest  in  said 
farm  by  reason  of  said  foreclosure  proceedings."  And  by  the  eighth  in- 
struction, which  was  as  follows:  "Should  you  be  satisfied  from  the  proofs 
there  was  a  liability  from  defendant  to  plaintiff,  created  by  the  Vorse  mort* 
gage  transaction,  and  that  the  same  has  not  been  satisfied,  and  that  such  lia- 
bility was  established  by  the  fraud  of  defendant,  and  ttiat  the  statute  of  lim- 
itatkm  baa  not  run,  then  yon  should  allow  plaintiff  the  amount  of  such  claim 
■galBBt  defendant,  with  intwest  at  twelve  per  cent,  to  March  8, 1880,  from 
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the  date  of  tbe  Yorse  mortgage  tranBtictlon>  and  seven  per  cent,  from  that 

date  until  tlie  first  day  of  this  term." 

By  these  instructions  all  questions  of  damages  resulting  from  the  loss  uf  the 
farm  are  eliminated  from  the  case,  and  need  not  be  further  noticed.  The 
jury  having  found  that  the  indebtedness  was  created  by  fraudulent  acts  of 
plaintiff  in  error,  we  see  no  reason  why  the  verdict  should,  on  that  account, 
h%  molested. 

It  is  next  insisted  that  tbe  court  erred  in  the  admission  of  testimony  tend- 
ing to  prove  that,  after  the  execution  of  the  Yorse  mortgage,  and  prior  to  tbe 
foreclosure  thereof,  he  made  an  effort  to  borrow  money  for  the  purpose  of 
paying  off  the  Yorse  mortgage,  but  could  not  do  so,  owing  to  the  extent  of 
the  liens  against  it,  and  that  by  the  foreclosure  he  lost  the  land.  If  there  was 
error  in  the  admission  of  this  testimony,  it  was  clearly  without  prejudice,  for 
tlie  reason  that  this  whole  question  was  virtually  withdrawn  from  tbe  jury  by 
the  instruction  number  five,  above  quoted. 

The  next  objection  to  tbe  ruling  of  the  court  in  the  admission  of  testimony 
is  that  tbe  court  erred  in  sustaining  the  objection  of  plaintiff  in  error  to  the 
following  question:  *' At  the  time  you  made  this  transaction  with  Mr.  Thomas 
did  you,  in  good  faith,  intend  to  surrender  the  notes  to  him?"  And  again: 
"State  whether  or  not,  at  the  time  you  made  this  transaction  with  tbe  plaintiff, 
you  believed  that  you  could,  and  intended  to,  deliver  tbe  notes  to  which  you 
have  referred  to  Louis  Thomas  in  good  faith."  It  is  said  by  plaintiff  that 
"  tbe  ffravamm  at  this  action  is  tbe  intent  of  Forbes  to  defraud  Thomas,  and 
that  the  right  to  recover  rests  upon  tbe  allegation  in  tbe  p^ition  that  Forbes 
designed  and  contrived  to  defraud  Thomas."  While  this  is  to  some  extent 
true,  yet  it  could  hardly  be  said  that  plaintiff  in  error  intended  otherwise 
than  what  would  naturally  result  from  bis  own  acts.  It  would  be  a  reproach 
upon  his  intelligence  to  say  that,  if  he  concealed  his  indebtedness  to  Yorse, 
and  applied  the  mortgage,  to  the  extent  of  91>650,  upon  its  payment,  without 
the  knowledge  or  consent  of  defendant  in  error,  and  also  concealed  the  fact 
that  tbe  notes  referred  to  in  the  testimony  bad  be«i  transferred  by  him,  and 
could  not  be  delivered,  that  be  did  not  know,  and  in  tact  had  not  intended  to 
comply  with,  his  contract.  His  good  or  bad  faith  must  be  decided  by  what  he 
did,  and  not  by  what  he  intended.  It  may  be,  and  is.  doubtless,  true,  that  in 
some  instances  the  question  of  intent,  when  propounded  as  tbe  question  in 
this  case  was,  would  be  proper  and  competent;  but  there  is  notlMDg  in  this 
case  which  would  call  for  the  answering  of  this  question.  If  the  jury  be- 
lieved from  the  testimony,  as  they  doubtless  did,  that  plaintiff  in  error  bad 
knowingly  and  intentionally  made  tbe  representations  which  defendant  in 
error  says  he  made,  and  that  tbey  were  false,  then  the  question  of  Intent  must 
be  answered  from  his  adlons,  and  not  from  what  he  now  atqrs  was  bis  pur* 
pose. 

The  ruling  of  thecourt  in  theadmission  of  certain  mecbanica'  liens  against 
tbe  property  of  plaintiff  in  error  is  also  assigned  for  error.  It  is  quite  diili- 
cult  to  see  upon  what  theory  these  liens  could  be  admitted.  The  wituesses 
for  plaintiff  in  error  testiSed  that,  upon  a  certain  occasion,  in  a  certain  brick 
house  of  plaintiff  in  error,  a  conversation  was  bad  t)etween  the  parties  to  the 
action  by  which  it  was  agreed  that  tbe  $1,000  was  all  tbe  money  to  which  de- 
fendant in  error  was  entitled  from  the  Yorse  mortgage.  The  mechanics* 
liens  were  introduced  for  the  purposeof  showing  the  construction  of  the  house 
attex  tbe  date  of  the  alleged  conversation.  We  can  readily  see  how  it  would 
have  been  entirely  competent  to  prove  the  fact  sought  to  be  established  by  the 
introduction  of  the  liens,  but  it  is  difflcult  to  see  bow  the  papers  thus  become 
competent  to  prove  that  fact.  However,  It  seems  to  us  that  the  testimony 
sought  to  be  counteracted  by  the  introduction  o£  the  liens  was  not  materi^ 
to  the  merits  of  ttie  case,  fOT  the  reason  that*  if  the  conversation  had  occurred 
at  the  time  and  place  as  testified  to  by  the  witnesses  of  the  plaintiff  in'  error,. 
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yet  all  that  could  be  cteinKd  for  it  wonld  be  that  the  Vorae  note  and  moit' 
gage  was  procured  upon  the  promise  of  plaintiff  in  error  to  surrender  notes 
ag^nst  defendant  in  error,  which  be  had  no  authority  or  power  to  do,  the 
notes  at  that  time  being  out  of  his  bands.  It  could  maice  no  difference,  there- 
fore,  whether  the  contract  in  that  behalf  waa  as  claimed  bj  plaintiff  in  error, 
or  as  claimed  by  defendant  in  error.  No  prejudice  could  result  to  plaintiff 
in  error  by  the  introduction  of  the  mechanics'  liens,  and  If  the  decision  oE  the 
court  was  even  erroneous  it  wonld  not  call  for  the  reyersal  of  the  case. 

The  next  question  presented  by  plaintiff  in  error  U  the  alleged  errors  of  th« 
court  in  the  instructions  given  to  the  jury,  and  those  asked  by  plaintiff  iner- 
ror  and  refused.  Plaintiff  in  error  requested  the  court  to  give,  as  his  first  in- 
atmction,  the  following:  "The  Jury  are  Instructed  that  the  claim  for  dam- 
ages in  this  action,  based  on  the  foreclosure  proceedings  referred  to  in  the 
amended  petition,  and  the  sale  of  the  land  therein  described,  under  the  decree 
rendered  in  such  foredosore  proceedings,  cannot  be  sustained,  and  the  Jury 
will  dismiss  from  their  consideration  the  question  of  damages  based  on  snidi 
claim."  This  instruction  the  court  reused  to  give,  and  plaintiff  in  error  ex- 
cepted to  the  ruling  of  the  court.  All  that  can  be  claimed  for  this  instruc- 
tion was  given  in  instruction  number  five,  upon  the  court's  own  motion,  whioh 
we  have  hereinbefore  copied,  and  need  not  repi-oduce  it.  Although  couohed 
in  defendant's  own  language,  the  sum  of  both  instru(^ons  is  ttiat  defendant 
in  error  oould  not  recover  damages  for  loss  of  his  title  to  the  farm  by  reason 
of  the  f  orecloeare  proceedings.  The  verdict  also  shows  tliat  no  such  damages 
were  given  by  the  jury.  It  is  objected  tliat  the  fifth  instruction  given  by  the 
court  was  defective,  because  the  reason  assigned  was  the  transfer  by  Thomas 
to  Wiltsie  of  the  titleof  the  land.  We  cannot  conceive  that  this  would  make 
any  difference;  the  legal  proposilion  given  to  the  jury  was  that  the  plaintiff 
in  the  action  could  not  recover  on  that  branch  of  the  case.  The  charat^w  of 
the  instruction  will  cot  be  held  erroneous  because  an  improper  reason  for  it  is 
given.    MaHon  v.  S(o(e,  20  Neb.  233,  29  N.  W.  Rep.  911. 

It  is  next  contended  that  the  claim  of  plaintiff  in  error  is  barred  by  the 
statute  of  limitations.  Section  12  of  the  Civil  Code  provides  tbat  actions 
for  relief,  on  the  ground  of  fraud,  may  be  commenced  within  four  years  after 
the  discovery  of  the  fraud.  The  transaction  of  which  complaint  is  made  oc- 
curred in  1875,  and  the  suit  was  instituted  in  1883:  more  than  four  years  inters 
vening.  But  it  is  alleged  in  the  petition  that  plaintiff  in  error  has  t>een  absent 
from  the  state  for  more  than  five  years,  and  that  be  has  not  been  within  the 
state  four  years  since  the  date  of  obtaining  the  note  and  mortgage  out  of 
which  the  claim  of  defendant  in  error  arises.  This  allegation  is  denied  by 
the  answer,  and  it  is  alleged  on  the  part  of  plaintiff  in  error  th^  during  ail 
of  the  time  from  the  date  upon  which  the  mortgage  waa  made,  until  in  the 
year  1881i  plaintiff  in  error  and  his  family  had  their  residence  and  domicile 
in  the  dty  of  Omaha,  and  that  during  all  of  said  time  service  of  summons 
could  have  been  made  upon  him  in  the  manner  provided  by  law.  Section  20 
of  the  Civil  Code  provides  that  "if,  when  a  cause  of  action  accrues  against  a 
person,  he  be  out  of  the  slate,  or  shall  have  absconded  or  concealed  himself, 
the  period  limited  for  the  commencement  of  the  action  shall  not  begin  to  run 
until  he  come  into  the  state,  or  while  he  is  atMconded  or  concealed ;  and  if. 
after  the  cause  of  action  accrues,  he  depart  from  the  state,  or  abscond,  or  con- 
ceal himself,  the  time  of  his  absence  or  concealment  shall  not  be  computed  as 
a  part  of  the  period  within  which  the  action  must  t>e  brought."  Section  69 
provides  that  "service  shall  be  by  delivering  a  copy  of  the  summons  to  the 
defendant,  personally,  or  by  leaving  one  at  his  usual  place  of  residence,  at 
anytime  before  the  return-day."  It  appears  from  the  evidence  that,  in  1877, 
plaintiff  in  error  changed  his  place  of  business  from  Nebraska  to  Dakota 
Territory,  his  principal  place  of  business  being  in  Deadwood.  From  that 
time  until  in  tbe  year  1881,  his  family  remained  in  Omaha,  living  a  part  oC 
V.  36n.  w  .  no.  4 — 27 
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the  time  on  the  residence  proper^  which  waa  occupied  hy  him  and  his  family 
prior  to  liia  depnrture.  In  1880  his  wife  went  to  Dakota,  and  remained  with 
him  foor  months.  During  the  time  of  her  absence  the  house  was  rented,  and 
the  tenant  remained  in  it  for  some  time  after  her  return.  During  the  time 
intervening  between  the  departure  of  plaintiff  in  error.  In  1877.  and  the  re- 
moval of  his  family  in  1881,  he  was  not  iu  Omaha,  except  for  temporary  pur- 
poses. He  was  frequently  in  Ogallala,  in  this  state,  for  the  purpose  of  pur- 
chasing and  driving  cattle  to  Dakota,  where  he  sold  them.  His  business  locar 
tion  was  in  that  territory,  and  he  was  doing  no  business  in  Omaha.  In  I88I, 
bis  family  joined  him  in  Dakota,  where  they  all  remained  until  a  short  time 
after  the  commencement  of  this  suit,  when  they  all  removed  back  to  Omaha. 
It  thus  appears  that  pItuntifE  in  error  was  absent  from  the  state  a  great  por- 
tion of  the  time,  and  from  bis  family  in  Omaha  substantially  all  of  the  time, 
nntil  the  final  removal  of  bis  family  to  Dakota,  where  he  was.  These  facts 
would  lead  to  the  condusion  that  his  " usual  place  of  reeidence"  was  not  in 
Omaha.  The  words  "usual  place  of  residence"  mean  the  place  of  abode. 
Sejfmour  v.  Street,  5  Keb.  85.  We  cannot  see  how  it  could  be  said,  even  upon 
the  testimony  of  plaintiff  in  error,  that  his  usual  place  of  residence  was  in 
this  state.  The  fact  that  his  family  remained  in  this  state  would  not  neces- 
sarily make  It  such,  when  it  is  not  made  to  appear  that,  during  any  of  the 
time  of  his  absence,  he  had  any  intention  to  resume  bis  residence  in  Omaha. 
See  Slodgett  v.  Utlej/,  4  Neb.  24.  But  there  was  other  testimony  upon  the 
question  of  residence  which  would  sustain  the  verdictof  tbn  jury,  even  though 
the  testimony  of  plaintiff  In  error  and  his  witnesses  had  been  different  from 
what  it  was.  James  P.  Haynes  testifled,  in  substance,  that  he  was  acquainted 
with  plaintiff  in  error  and  his  family,  and  that  they  moved  to  the  Black  Hills 
In  1878.  Oeorge  Thomas  testified  that  he  was  acquainted  with  him,  and  tiiat 
he  knew  him  in  Dakota,  in  1878,  where  he  was  engaged  in  the  commission 
business  in  Deadwood,  and  that  he  had  been  there  ever  since,  and  had  not 
lived  in  Omaha  since  that  time,  to  his  knowledge.  J.  N.  Phillips  saw  him 
in  bnainesB  in  Deadwood,  in  1877  and  1878,  and  did  not  know  of  his  return- 
ing to  Omaha,  except  occasionally.  If  the  jury  believed  the  testimony  of 
these,  this  would  sustain  their  verdict. 

The  last  question  presented  is  upon  the  refusal  of  the  court  to  instruct  the 
jury  that  the  action  was  barred  by  the  discbarge  of  plaintiff  in  error  under 
the  proceedings  in  bankruptcy.  Plaintiff  in  error  requested  the  following  in- 
struction, which  the  court  refused  to  give:  "The  jury  are  instructed  that  the 
certificate  of  discharge  in  bankrupt<^  of  the  defendant  Forbes,  which  was 
offered  in  evidence,  covevs  the  claim  sued  upon  in  this  action,  and  that  the  de- 
fendant is  Uiereby  discharged  from  all  liabtli^  to  the  plaintiff  thereunder,  and 
your  verdict  will  therefore  be  for  the  defendant. "  The  provisions  of  the  law 
of  congress,  commonly  known  as  the  "Bankrupt  Law,"  in  force  at  the  time 
of  tdleged  discbarge,  and  by  which  it  Is  claimed  by  defendant  In  error  that 
this  action  was  excepted  from  the  provisions  of  the  discharge,  is  as  follows: 
"No  debt,  created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  pnblic  officer,  or  while  acting  in  any  fiduciary  character,  shall 
be  discharged  by  proceedings  in  bankruptcy.  But  the  debt  may  be  proved, 
and  the  dividend  thereon  sludl  be  a  payment  on  account  of  such  debt."  Sec- 
tion 5117,  Bev.  St.  U.  S.  1878.  It  will  be  perceived  that,  had  the  court  given 
the  instruction  prayed  for,  be  would  virtually  have  withdrawn  from  the  jury 
the  whole  question  of  fraud*  which  he  had  no  authority  to  do.  The  court  did 
instruct  the  jury  as  follows:  "If  the  claim  of  {^intiff  waa  not  created  hy  the 
fraud  of  Forbes,  practiced  upon  plaintiff,  tiien  plaintiff  can  recover  no  sum 
whatever,  as,  in  that  case,  Mr.  Forbes  would  be  discharged  from  any  llabil- 
lify  by  Tlrtueof  his dischaige  In  bankruptcy;  but,  on  the  contrary.  If  you  shall 
be  satisfied  from  the  proofs  that  any  dalm  which  plaintiff  may  have  ag^nst 
Forbes  In  the  Yotbo  mortgage  tnuiMoUon  was  one  based  on  the  intentional 
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fraud  of  Forlies  upon  Thomas,  then  plaintiff  should  recover,  notwithstanding 
defendant's  discharge  as  a  bankrupt. "  This  iostruction,  we  think,  very  prop- 
erty Bubmitted  the  question  to  the  jury,  to  be  determined  on  their  finding 
of  the  fact,  and  as  to  the  fraudulent  transaction  of  plaintiff  in  error.  If  he 
was  guilty  of  no  fraud,  the  action  was  barred  by  the  proceedings  in  bank- 
rupt<^.  If  the  claim  was  created  by  fraud  practiced  upon  defendant  in  error, 
it  was  not  barred.  Had  the  jury  found  there  was  no  fraud,  they  would  have 
been  required  by  this  instruction  of  the  court  to  find  for  plaintiff  in  error. 
Tliis  submitted  the  whole  question  to  them,  and  the  instruction  given  was 
proper. 

We  find  no  error  in  the  case  which  would  call  for  a  reversal  ot  the  judg- 
ment.  It  is  therefore  affirmed. 
(The  otlier  ju^es  concur.) 


People  v.  Jones. 

(Suprema  Cbvrt  tff  Mickiffan.   November  10,  18S7.) 

LiBXL  AHD  SuvDSB — Chihikal  Libbij — ScrrioiBNCT  ow  Coicpuiirr. 

In  an  action  for  criminal  libel,  the  complaint  chaived  that  the  defendank  pnb* 
llihed  of  and  ooncsmlns  the  ooniplalnant  a  certain  "  nlse,  K!andaloQs,  malicioiil, 
and  defenifttory  libel,  therdn  and  thereby  aecnslng  and  imputing  to  the  said 
Adolphus  A.  Bllis,  prosecntiHK  attorney.  Infamous  and  degrawng  aott,"  nainelT, 
of  reiusins  to  prosecute  a  siupected  crime  of  murder,  becaoM  the  law  forbade  Ua 
takiog  bribes.   Htld,  that  the  complaint  vaa  sufficient. 

Error  from  dronlt  coati,  Ionia  ootin^:  Vjebhoh  H.  Smith,  Judge. 

This  was  an  action  for  criminal  libel.  The  eomplalnt  was  as  follows: 

"The  complaint  and  examination,  on  oath  and  tn  writing,  erf  Adolphus  A. 
Ellis,  of  said  oonnty,  taken  and  made  before  me,  Fbedebiok  S.  Hutchzmsok, 
a  justice  of  the  peaoe  in  and  for  the  city  of  Ionia  In  said  county,  apon  the 
twen^fltth  day  of  April,  A.  D.  1887,  who,  beln^  dulysworn,  says  that  here- 
tofore, to-wlU  at  the  November  election,  A.  D.  1884,  he  was  duly  riected  pn»- 
ecutlng  attorney  of  Ionia  county,  and  that  afterwards,  feo-wit,  on  the  flrstd^ 
of  January.  A.  D.  1885,  he  qualified,  and  entered  upon  the  discharge  of  his 
dntjes  of  said  ofBce,  and  that  he  remained  in,  filled,  and  occupied  said  oflRoe 
during  the  whole  of  his  siUd  term  of  two  years,  as  provided  by  the  statute. 

**I>^Kment  further  says  that  afterwards,  to- wit,  at  Uie  November  election, 
A.  D.  1886,  be  was  duly  elected  proseoutli^f  attorney  in  and  for  Ionia  county, 
Mul  that  afterwards,  to-wlt,  on  January  1,  A.  P.  1887,  be  duly  qualified  and 
entered  upon  the  discharge  of  the  duties  of  the  said  office. 

"Deponent  further  says  that,  by  virtue  ot  the  said  two  several  Sections  so 
had  as  afmwald,  he,  duringallof  the  time  from  the  flrstday  of  January,  1885, 
up  to  and  at  the  present  nme,  has  been  and  is  proeecutlng  attorney  of  the 
county  of  Ionia,  and  at  all  times  during  his  occupancy  of  such  office  of  prose* 
euting  attwney  as  aforesidd  has  endeavored  to  be  and  has  been  an  honest, 
faithful  prosecuting  attorney  of  said  county,  and  as  such  has  always  behaved 
and  conducted  himself  as  a  true,  good,  and  law-abiding  officer  of  said  county, 
and,  until  the  committing  of  the  several  grievances  by  the  said  Cyrus  G.  Jones. 
Benjamin  H.  Bartow,  and  Franklin  Roe,  as  hereinafter  mentioned,  was  al- 
ways respected  and  esteemed  and  accepted  by  and  among  his  neighbors,  and 
other  good  and  worthy  citizens  of  this  state  to  whom  be  was  in  anywise  known, 
to  be  a  good,  faithful,  and  efficient  officer,  and  a  person  of  good  name,  fame, 
and  credit,  to-wit,  at  the  city  of  Ionia,  tn  the  county  of  Ionia,  to-wit,  at  the 
village  of  Portland,  in  the  county  of  Ionia,  aforesaid. 

"And  deponent  further  says  that  he  has  never  been  guilty,  or,  until  the 
time  of  the  committing  of  the  offenses  and  misconduct  hereinafter  men- 
tioned, has  never  been  suspected  to  have  been  guilty,  ot  the  offenses  and  mls- 
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conduct  hereinafter  mentioned  to  have  been  chained  and  Imputed  to  him, 
the  said  complainant,  or  of  any  other  such  offenses  or  misconduct;  by  means 
of  which  said  several  premises  he.  the  said  complainant,  before  the  commit- 
ting of  the  said  several  grievances  by  the  said  Gyrus  G.  Joaes.  Bwijamin  H. 
BariAW,  and  Franklin  Roe,  as  hereinafter  mentioned,  hst^  deservedly  gained 
and  obtained  the  good  opinion  and  credit  of  all  his  neighbors,  and  other  good 
and  worthy  citizens  of  this  state,  to  whom  he  was  in  anywise  known,  and  the 
reputation  of  being  a  good,  true,  faithful,  and  efficient  prosecuting  attorney 
In  and  for  the  said  county  of  Ionia. 

"And  the  said  complainant  further  says  that,  before  the  committing  of  the 
several  grievancea  by  the  said  Cyrus  Q.  Jones,  Benjamin  H.  Bartow,  and 
Franklin  Roe,  as  In  the  first  and  second  counts  of  this  complaint  hereinaftw 
mentioned,  and  on,  to-wit,  the  twentieth  day  of  Noveml>er,  A.  D,  1886,  one 
Emma  Jane  Ckjltins,  who  was  then  and  there  the  wife  of  Myron  0.  Collins, 
came  to  her  death  by  a  pistol  wound,  at  the  township  of  Danby,  in  the  county 
aforesaid,  and  that  afterwards,  to-wit,  on  the  twentieth  and  twenty-second 
days  of  November,  A.  D.  1886,  there  was  held  a  coroner's  inquest  on  the  body 
of  the  said  Eroraa  Jane  Collins,  so  found  dead  as  aforesaid,  and  the  coroner's 
jury  then  and  there  Impaneled  upon  said  inquest  so  rendered  a  verdict,  in 
aut»tance,  that  the  said  Emma  Jane  Collins  came  to  her  death  by  a  pistol 
wound,  fired  from  a  pistol  in  her  own  hand.  And  afterwards,  to-wit,  in  the 
early  part  or  December,  A.  D.  1886,  Myron  O.  Collins,  husband  of  the  said 
Emma  J.  Collins,  was  arrested  before  Pierce  G.  Cook,  Esq.,  a  justice  of  the 
peace  in  and  for  Portland  township,  in  said  county;  and  said  Mjnron  O.  Col- 
tins  was  then  and  there  charged  In  the  wamtnt  and  complaint  before  the  said 
PiEROB  G.  CooE,  with  having  killed  and  murdered  the  said  Emma  Jane  Col- 
Una,  on,  to-wit,  the  twentieth  day  of  November,  A.  D.  1886,  and  afterwards, 
to-wit|  on  the  ninth  day  of  December,  A.  D.  1886,  tM  said  cause  came  on  for 
examination  before  the  said  Piebcb  G.  Cook,  and  said  cause  having  been  so 
called  as  aforesaid,  the  said  complainant,  Adolphus  A.  Ellis,  such  prosecuting 
attorney  as  aforesaid ,  then  and  there  appear^  for  and  on  behalf  of  the  people 
of  the  state  of  Michigan,  before  the  said  Piebgb  G.  Cook,  justice  of  the  peace, 
and  told  said  Pibbob  G.  Cook,  said  justice,  what  investigations  he  had  made 
concerning  the  death  of  the  said  Emma  Jane  Collins,  and  what  he  had  been 
able  to  ascertain  concerning  the  guilt  of  the  said  Myron  O.  Collins,  and  that 
he  was  unable  to  find  any  new  evidence  since  the  verdict  of  said  jury  so  find- 
ing and  determining  that  the  said  Emma  Jane  Collins  came  to  her  death  by 
her  own  hand,  as  aforesaid.  Such  proceedings  were  thereupon  had  that  aft- 
erwards, to-wit,  on  the  ninth  day  of  December.  A.  D.  1886,  the  said  Piebcb 
G.  Cook,  justice  of  the  peace  as  aforesaid,  discharged  the  said  Myron  O.  Col- 
lins from  further  examination  on  said  complaint. 

"Yet  the  said  Cyrus  G.  Jones,  Benjamin  H.  Bartow,  and  Franttlin  Roe, 
well  knowing  the  premises,  but  then  and  there  conspiring  together  to  injure 
the  good  name  and  reputation  of  the  said  Adolphus  A.  Ellis,  as  prosecuting 
attorney  aforesaid,  contriving  and  wickedly  and  maliciously  intending  to  in- 
jure him,  the  said  Adolphus  A.  Ellis,  prosecuting  attorney  as  aforesaid,  in  his 
said  office,  good  name,  and  credit,  and  to  bring  him  into  public  scandal,  infamy, 
disrepute  and  disgrace  among  all  his  neighbors  and  the  people  of  the  county 
of  Ionia,  and  cause  it  to  be  suspected  and  believed  by  those  neightrars  and 
citizens  that  he,  the  said  colnplainant,  had  been  and  was  guilty  of  an  infa- 
mous and  degrading  act,  to-wit,  of  unlawfully  and  corruptly  obstructing  and 
preventing  the  prosecution  of  the  said  Myron  O.  Collins  for  the  crime  of  mur- 
der aforesaid,  and  to  subject  him  to  pains  and  penalties  by  the  laws  of  the 
state  made  and  provided  against  and  inflicted  upon  persons  guilty  thereof,  and 
to  vex,  harass,  and  wholly  ruin  him,  the  said  complainant,  heretofore,  to-wit, 
on  the  thirty-fizBt  day  of  January,  A.  D.  1887,  at  the  village  of  Portland,  in 
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Uw  coanty  aforesaid,  ttm  aald  Pttus  G.  Jonw.  B«njaintii  H.  Bartow,  and 
Fnuiklin  Boe  did  then  and  there  taSaAj*  wlt^edly,  and  maliciously  publish 
and  ivoeare  to  be  published  to  Frank  Doremus,  of  Portland,  Michigan,  and 
to  dlTOB  other  citizens  of  said  county,  of  and  concerning  the  said  Adolpbus 
A.  ElliSi  as  prosecuting  attorn^  in  and  for  the  county  of  Ionia,  and  of  and 
ooncerning  the  said  actions  which  had  been  so  depending  as  aforesaid,  and  of 
and  concerning  the  acts  and  doings  of  bim>  the  said  complainant,  concerning 
the  prosecution  of  the  said  Myron  O.  Collins  for  the  crime  of  murder  afore* 
said,  as  such  prosecuting  attorney  aforesaid,  a  certain  false,  scandalous, 
malicious,  and  defamatoiy  libel,  titerein  and  thereby  aocoslng  and  imputing 
to  the  said  Adolphus  A.  BIUb,  prosecuting  attorney,  infamous  and  degrading 
acts,  said  libel  containing,  among  other  tilings,  by  words  in  tenor  following: 
•  Mr.  Ellis,  [the  complainant,  meaning.]  let  us  say.  instigated  by  the  devil,  ob- 
structs  our  demands  for  justice,  [intending  thereby  to  charge  that  the  s^d  Ad(d- 
phns  A.  Ellis,  prosecuting  attorney,  for  corrupt  and  wicked  purposes,  was  ob* 
struottng  the  prosecution  of  the  said  Myron  O.  Oolllns  for  the  crime  of  murder 
aforesaid,  by  the  relatives  of  the  said  Emma  Jane  Collins.]'  And  in  another 
part  of  which  said  libel  there  was  aiid  is  contained  the  foffowing  false,  scan- 
dalona,  malicious,  defamatory,  and  libelous  matter  of  and  eoncwnlng  the  said 
onnplainant,  and  of  and  concerning  the  prosecution  of  the  said  Myron  O. 
CoUiiia,  and  of  and  concerning  the  actions  of  the  said  Adolphus  A.  Ellis,  as 
prosecuting  attorney,  relative  thereto  as  aforesaid,  imputing  to  the  said  Adol- 
phus A.  Ellis  infamous  and  degrading  conduct,  in  tenor,  that  is  to  say: 
'Bat  who  is  be.  or  what  is  the  power  that  so  instigates  the  devil  in  this 
matter?  [thereby  intending  to  ask  what  power  or  influence  controlled  the 
said  Adolphus  A.  Ellis,  prosecuting  attorney,  concerning  the  prosecution 
of  the  said  Myron  O.  Collins  for  the  crime  of  murder  aforesaid.]  That  power 
is  the  law  that  forbids  us  [the  relatives  of  the  said  Emma  Jane  Collins, 
meaning]  to  transfer  to  his  pockets  [the  said  Adolpbus  A.  Eilis,  prosecuting 
attorney,  meaning]  the  contents  of  our  [the  relatives  of  the  said  Emma  Jane 
Collins,  meaning]  own;'  therein  and  thereby  intending  to  charge  that  the 
said  Adolphus  A.  Ellis  was  guili^  of  InSsmous  and  degrading  acts,  to-wit, 
of  grossly,  wickedly,  and  corruptly  neglecting  his  duty  as  prosecuting  attor- 
ney in  and  for  Ionia.  Ionia  county,  because  the  law  forbade  the  relatives  of 
the  said  Emma  Jane  Collins  to  pay  to  him,  the  said  Adolphus  A.  EHis,  money 
for  the  prosecution  of  the  said  Myron  O.  Collins  for  the  crime  of  murder  as 
aforesaid,  oontrazy  and  In  violation  of  section  number  I  of  act  number  192 
of  the  public  acts  of  1879  of  the  state  of  Michigan,  as  amended. 

"And  the  said  ccHuptainant,  on  his  oath,  further  says  before  thesaid  justice 
of  the  peace  that  the  said  Cyrus  O.  Jones,  Benjamin  H.  Bartow,  and  Frank- 
lin Boe,  further  contriving  and  Intending,  as  aforesaid  heretofore,  to-wit,  on 
the  thlrty-flrstday  of  Junuary,  A.  J>.  1887,  at  the  village  of  Portland,  in  the 
county  aforesaid,  falsely,  wickedly,  and  maliciously  did  then  and  there  Tpnb- 
lish,  and  cause  to  be  published,  a  certain  other  false,  scandalous,  malicious, 
and  defamatory  libel  of  and  concerning  the  said  Adolphus  A.  Ellis,  prosecut- 
ing attorn^,  and  of  and  concerning  the  said  actions  which  had  beeu  so  de- 
pending as  aforesaid,  and  of  and  concerning  the  acts  and  doings  of  him,  the 
said  complainant,  concerning  the  prosecntion  of  the  said  Myron  O.  Collins  for 
the  crime  of  mnrder  aforesaid,  as  such  prosecuting  attorney  aforesaid,  a  oer< 
tain  false,  scandalous,  maltcioas  circular  of  and  concerning  the  said  Adolphus 
A.  Ellis,  and  of  and  concerning  the  said  actions  which  had  been  sodepending 
as  aforesaid,  and  ot  and  concerning  the  acts  and  doings  of  him,  the  said  com- 
plainant, concerning  the  prosecution  of  the  said  Myron  O.  Collins  for  the 
crime  of  murder  aforesaid,  as  such  prosecuting  attorney  aforesaid;  and  therein 
and  thereby  accusing  and  imputing  to  the  said  Adolphus  A.  Ellis  infamous 
and  degrading  conduct,  which  said  false,  scandalous,  and  libelous  circular  was 
of  the  tenor  following: 
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'**Cirmlariro.  5. 

"'Portland.  January  31,  1887. 

"  <  To  the  Publia  :  Still  bombarding  the  -dows  to  the  temple  of  justice,  de- 
manding only  the  opportunity  to  prove,  in  due  form  of  law,  that  our  charge 
of  murder  against  Myron  O.  Collins  is  true,  we  once  more  solicit  your  atten- 
tion. We  [the  Boe  family  meaning}  have  used  our  utmost  endeavora  to  avoid 
the  prefemng  of  charges  against  Mr.  Ellis;  [thereby  meaning  that  the  Roe 
family,  whose  names  are  subscribed  to  said  circular,  had  used  endeavora  to 
have  the  said  Adolphus  A.  Ellis,  said  prosecuting  attorney,  prosecute  the  said 
Myron  0.  Collins  for  murder.]  He,  [the  said  Adolphus  A.  Ellis  meaning.] 
like  ourselves,  [the  said  Roe  family  meaning,]  is  the  victim  of  the  injustice 
of  the  laws.  It  is  said  that  Mothra  Eve  was  instigated  by  the  devil;  bat.  in 
God's  name,  then,  who  instigated  the  devil?  So  is  it  here,  perhaps.  Mr. 
Ellis,  [the  said  prosecuting  attorney  meaning,]  let  us  [the  Roe  family  mean- 
ing] say,  instigated  by  the  devil,  [wiokedand  unlawful  Intent^ns  meaning,] 
obstructs  our  [the  said  Roe  family  meaning]  demands  for  justice.  But  who 
is  he,  [what  wicked  influence  meaning,]  or  what  is  the  power,  that  ao  insti- 
gates the  devil  in  this  matter?  That  power  is  the  law  that  forbids  us  [the 
Roe  family  meaning]  to  transfer  to  his  pocket  [the  said  Adolphus  A.  Ellis, 
prosecuting  attorney,  meaning]  the  contents  of  our  [thesaid  Boe  family  mean- 
ing] own;  [therein  and  thereby  intending  to  charge  that  the  said  Adolphus 
A.  EUls.  on  account  of  wicked  and  corrupt  motives,  and  because  the  law  for- 
bade bis  taking  bribes  or  pay  from  the  said  Boe  family,  then  and  there  unlaw- 
fully and  corruptly  neglected  and  prevented  the  prosecution  of  the  said  Myron 
0.  Collins  for  the  crime  of  murder  aforesaid.] 

"■So  be  iti  [thereby  intending  to  charge  that  said  prosecution  of  MyronO. 
Collins  was  neglected  and  prevented  for  the  reasons  aforesaid.]  Upon  advice 
of  counsel  we  meekly  submit  to  the  opinion  of  the  governor,  supported  by  that 
of  the  attorney  general,  that  we  have  not  yet  laid  the  proper  foundation  for 
demanding  that  the  governor,  by  special  message,  direct  the  attention  of  the 
legislature  to  the  fact  that,  in  the  mighty  state  of  Michigan,  there  is  made  a 
charge  of  murder  to  secure  an  instant  investigation  of  which  the  law  is  utterly 
impotent;  [thereby  intending  to  charge  that  the  said  Roe  family  had  been  ad- 
vised by  the  governor  and  attorney  general  that  there  was  no  law  in  the  state 
of  Michigan  to  secure  an  inveatigation  of  the  charges  against  the  said  Myron 
O.  Collins,  by  reason  of  negled)  and  corrupt  and  wicked  refusal  of  the  said 
Adolphus  A.  Ellis,  prosecuting  attorney,  to  proceed  and  inoseoute  the  same; 
and  that,  when  proper  foundation  was  laid,  the  governor  would,  by  special 
message,  direct  the  attention  of  the  legislature  totfaatfiwt.]  Butthough  there 
be  delay,  let  no  one  suppose  that  the  proceedings  are  at  a  8Uind4til).  GhaigeB 
and  specifications  against  Mr.  Ellis  [said  prosecuting  attorney  meaning]  are 
being  prepared  as  rapidly  as  possible,  and  are  likely  to  be  poured  in  upon  the 
ttcecutive  [the  governor  of  the  state  of  Michigan  meaning]  thick  as  autumnal 
leaves  that  strew  the  bnx^  inValambrosla,  [thereby  Intending  to  charge  that, 
on  account  of  the  neglect  and  refusal  of  the  said  prosecuting  attwney.  Adol- 
phus A.  Ellis,  to  proceed  in  said  cause  and  prosecute  the  said  Myron  0.  Col- 
lins, because  the  statute  forbade  Uie  Boe  family  paying  said  prosecuting  at- 
torn^, it  became  and  was  necessary,  and  charges  to  that  effect  were  being 
prepaxed  in  great  quantitlea  to  be  presented  to  the  governor  ot  the  state,]  the 
statutory  prescriptiims  in  that  behalf  beln^  strictly  observed ;  [thereby  intend- 
ing to  say  that  such  charges  and  spectflcatioas  were  of  such  naiure  and  of  such 
s  character  that  an  investigatton  ot  the  doings  of  the  said  Adolphus  A,  Ellis, 
prosecuting  attorn^,  conoetuing  the  proseeuUon  of  the  said  Myioa  O.  OoUins, 
would  be  had.] 
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" '  Hambly  tnutlng  that  it  will  soon  be  ctisoerned  that  ve  [the  Boe  famQj 
meaning]  ue  foUowing  the  line  of  deavage  in  this  matter,  f thereby  intending 
to  say  that  their  doings  and  prooeedings  were  legal  and  in  the  natural  way 
nnder  the  law,}  respiotfoUy  sabmitted*  Tee  Bob  Fakilt;  [thereby  mew- 
ing Gertrude  Boe,  Victoria  Slelglit,  and  Franklin  Boe.] ' 

**  Contrary  to  the  form  of  tiie  statute  in  such  case  made  and  provided,  and  in 
violation  of  section  number  one  of  Wt  nnmber  osie  hundered  and  ninety-two 
of  the  Public  Acta  of  the  State  of  Michigan  for  A.  D.  1^79,  as  amended;  which 
llbelons  circular  aforesaid  was  in  printing,  and  was  then  mi  there  pub- 
lished and  sent  to  and  read  by  Frank  Dwemus.  George  E.  Nichols,  and  diven 
other  good  and  lawful  citizens  ot  said  counfy  and  state.  Wherefore  the  said 
Adolpfaus  A.  Ellis  that  the  said  Cyrus  G.  Jones,  Benjamin  H.  Bartow, 
and  Franklin  Boe  may  be  arrested  and  held  to  answer  this  complaint,  and 
further  dealt  with  in  relation  to  the  same,  as  law  and  justice  may  require. " 

In  the  circuit  court  the  respondent  moved  to  quash  the  complaint  and  the 
proceedings  thereunder,  and  to  be  disohaiged  for  defects  and  insufflcientdes 
apparent  upon  the  face  of  the  complaint.  The  grounds  uf  the  motion  were 
as  follows:  "Fint.  That  the  complaintAled  in  said  cause  alleges  no  criminal 
ofFense.  Second.  In  apd  by  the  complaint  it  cannot  be  determined  whether 
libel  or  conspiracy  is  intendedto  bechuged.  Third.  Thereareno  individual 
acts  of  the  respondents  in  publishing,  writing,  or  circulating,  by  word,  writ- 
ing, sigD,  or  otherwise,  any  libelous  article  amounting  to  a  criminal  oftense, 
nnder  the  laws  apeclBed  in  said  complaint.  Fourth.  There  are  not  sufficient 
grounds  laid  in  the  complaint  to  constitute  conspiracy.  Fifth.  Alleging  the 
libel  to  be  under  act  192,  Laws  1879,  as  amended,  said  complaint  does  not  set 
up  the  ofEense  of  libel,  or  any  criminal  act.  Sicoth.  There  is  no  criminal  act 
charged  or  alleged,  collectively  or  Individually,  against  either  or  all  of  the  re- 
spondents mentioned  in  said  complaint.  Seventh.  This  complaint  does  not 
allege,  in  said  (so-called)  libelous  publication,  the  imputation  or  attribution 
of  such  an  act  as  infamous  or  degrading,  as  amounts  to  a  misdemeanor,  within 
the  meaning  of  said  act  192  of  Laws  of  this  state  1879,  as  amended.  EightK 
Said  complaint  is  ambiguous,  uncertain,  and  does  not  Inform  the  respondent 
for  what  offense  he  is  to  be  tried.  Ninth.  The  complaint  does  not  allege 
whether  the  act  complained  of  is  a  flrst,  second,  or  subsequent  violation  of 
said  act  192.  as  amended." 

The  motion  was  overruled  by  the  court,  and  the  respondent  duly  excepted. 
The  respondent  was  then  put  upon  trial  in  the  circuit,  was  convicted,  and  he 
then  brought  his  case  to  tliis  court,  upon  exceptions  before  sentence.  The 
exceptions  go  to  the  defects  and  insuffidencies  of  the  complaint,  and  the  er- 
rors of  the  court  in  overruling  the  respondmt's  motion  to  quash  the  oinn- 
plaint,  and  the  proceedings  thereunder  had. 

/ones  A  BarUnot  {Hammond  A  Zee,  of  counsel,)  for  respondent. 

Sh^wood,  J.  The  respondent  was  prosecuted  criminally  for  libel  before 
a  justice  of  the  peace  in  the  city  of  Ionia,  where  he  was  duiy  convicted  and 
sentenced  to  pay  a  fine  of  6100,  and  the  costs  of  prosecution  to  the  amount 
of  $78.49,  uid,  in  default  of  such  payment,  to  be  imprisoned  in  the  county 
jail  for  the  period  of  90  days.  From  this  judgment  the  respondent  took  his 
appeal  to  the  circuit  court  for  the  county  of  Ionia,  where  a  trial  before  a  jury 
was  had,  and  the  respondent  was  again  convicted,  and  sentenced  by  the  cir- 
cuit judge  to  pay  a  like  fine,  and  the  same  amount  of  costs,  and,  in  default  to 
be  confined  In  the  county  jail  In  the  city  of  Ionia  ftx  the  period  of  76  days, 
upon  which  judgment  the  respondent  brings  error. 

The  record  presents  but  two  exceptions  for  our  consideration.  They  are 
stated  in  the  record  as  follows:  "Defendant  excepts  to  the  refusal  of  thecourt 
to  quash  said  complaint  and  the  proceedings  thereunder,  and  to  discharge  the 
reBptnident.   Defendant  ezoepta  to  the  rulUig  of  the  court  overruling  the  Orat, 
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second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth  grounds  allied 
in  the  respondent's  motion  to  quHsh  said  complaint  and  prowedings  and  to 
discharge  the  respondent."  The  defendant's  motion  to  quash  was  made  be- 
fore the  trial  in  the  circuit  court  commenced.  It  is  unnecessary  herein  to  set 
out  or  discuss  separately  the  nine  different  grounds,  each  of  which  is  set  out 
in  the  record.  This  motion  was  overruled  by  the  court,  and  the  respondent 
excepted.  On  an  Inspection  of  the  reasons  urged  for  the  motion,  we  fail  to 
discover  any  1^^  ground  upon  which  the  respondent's  motion  can  be  sus- 
tained. The  second  exception  Is  to  the  refusal  of  the  court  to  sustain  the  re- 
spondent's motion  to  quash  the  complaint,  upon  certain  ot  the  grounds  before 
specified  in  the  motion,  and  which  are  but  a  lepettUon  of  those  already  con- 
sidered. 

We  have  examined  the  whole  record,  and  have  found  no  error  calling  for 
correction  or  further  discussion,  and  the  judgment  will  therefore  be  affirmed. 

MoBas  and  Chaupjjs,  JJ.,  concurred.  Gampbsll,  0.  J.,  did  not  aib. 


Vbjxks  o.  GHiCAoOt  B.  I.  &  F.  Bt.  Go. 

(Oq^mM  CburC     Rfwa.   Deoember  7, 1887.) 

1.  CoyBKAirr— RuiriTiNQ  wits  t&x  LAin>~To  Drain  SoBrACi  Watbb. 

FIsiiitiff's  grantor  sold  derendant's  grantor  a  right  of  way  for  a  railroad.  The 
deed  recited  "the  watwon  tbesoath-fiaataideof  the  road  to  be  made  to  run  on  the 
■ame  side  of  the  road  InBtead  of  tiirough  tbecattl»<nardB."  The  defendant  btUU  a 
oalvert  carrying  the  water  through  the  oattle-gnarda.  MM,  that  this  provision  was 
a  covenant  ranuing  with  the  land,  and  not  a  conditioo  attached  to  the  estate. 

2.  Same — Riqht  or  Action  fob  Fotcbb  Dahaoxs — ErrEcr  or  Cohtktaitcb. 

Defendant  purchased  a  right  of  way  of  plaintifTa  grantor,  and  covenanted  not  to 
carry  the  water  on  the  side  of  the  track  through  the  cattle-guard,  but,  before  ptaln- 
tiff'tf  purchase,  built  a  wooden  outrert,  carrying  the  water  through  the  cattie-gnards. 
,  After  his  porcbase,  a  atone  culvert  waa  put  iu  place  of  the  former  one.  The  jury 
were  instraoted  that,  if  the  flrst  culvert  waa  permanent,  plaintifTs  grantor  had  a 
right  to  aue,  at  his  first  Injury,  for  all  Aiture  aaniages,  any  time  witiiin  five  years ; 
that  if  plalntitf  purchasea  within  the  five  years  he  could  sue  for  any  dainties  sus- 
tained afterwards,  but  If  the  firat  culvert  was  permanent  he  could  not  recover,  aa 
the  five  yearn  bad  expired.  i/eM,  that  these  insteocUons  were  erroneous  and  con- 
flictiug:  that  if  thedrstculvert  waa  permaneut  the  damages  were  original,  and  arose 
in  &vor  of  plaintiff's  grantor  at  once,  and  the  conveyance  did  not  operate  to  anign 
the  right  of  action. 

Appeal  from  district  court,  Davla  county. 

On  the  fifteenth  day  ct  March,  1871,  Joseph  Peden  executed  a  conTeyanoe 
to  the  Chicago  &  Southweatem  Bailroaa  Ctanpany,  whereby  he  conveyed  a 
right  of  way  across  a  tract  of  land  then  owned  by  him.  The  company  soon 
afterwards  constructed  a  railroad  on  the  strip  of  land  so  conveyed  to  it.  The 
oonalderation  named  in  the  oonveyanoe  ia  one  dollar,  and  Uie  instrament  con- 
tains the  following  provision :  "  The  water  on  the  aouth-east  side  of  the  road 
to  be  made  to  run  on  same  side  ot  road,  instead  of  through  the  cattle-guards. " 
The  railroad  waa  constructed  in  such  manner  through  the  premises  that  the 
surface  water  whidi  collected  on  the  aoatb-east  side  of  the  track  was  c<mducteil 
along  that  side  to  a  creek,  except  in  times  of  great  rain-faU*  wh«i  a  portion 
of  it  flowed  across  the  track,  «id  spread  oTert£e  laiulB  on  the  other  side.  In 
1875  the  defendant  purchaaed  the  railroad,  and  sinoe  that  time  has  operated 
It  In  1878  Joseph  F&dea  sold  the  land  to  plaintiff.  James  M.  Peden.  After 
defendant  purchased  the  railroad,  it  constructed  a  woodea  culvert  through  the 
embankment.  It  also  opened  the  oattle-guard,  which  waa  originally  00  con- 
structed  tliat  no  water  flowed  through  it.  These  openings  afforded  a  passage- 
way for  the  water  which  collected  on  the  sontb-east  side  q£  the  toack,  through 
which  it  flowed,  and  spread  over  the  land  on  the  opposite  side.   The  openings 
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wera  oooi^iiotecl  bef (a«  plaintiff  purchased  the  land*  but  after  hie  parchaBe 
dfifendaot  replaced  the  wooden  oiUTert  with  one  of  much  larger  dimensions, 
which  was  built  of  stone.  This  aotlon  was  brou^^t  for  the  reooTer7  <rf  dam- 
ages for  the  Injury  which  i^intlif  alleges  was  done  to  his  land  and  the  grow- 
ing orope  thenon  by  the  waters  whim  flowed  through  safd  openings,  after 
his  purchase  of  land.  Haintlfl  recorered  a  verdict  and  judgment,  and  de- 
fendant aiqwaled. 

Thomas  8.  Wright  and  B.  8.  Caruihtrt,  for  appellant.  Papne  dt  Bichd- 
hargtr,  for  appellee. 

Item,  J.  1.  App^ant  elalmed  tliat  the  provision  in  the  deed  Is  a  condition 
snfaaequent,  and,  Ming  a  condition  In  deed  and  not  in  law.  the  right  to  take 
advantage  isl  ttie  breaui  rests  alone  wtttt  him  who  created  It,  and  the  estate  to 
which  it  attaches.  But  the  district  court  ruled  that  the  provision  Is  an  inde- 
pendent covenant.  This  ruling  Is  correct.  As  oonditlons  subsequent  tend 
to  destn^  estates,  th^  are  not  favored  in  law.  Th^  are  always  strictly  con- 
strued. And  if  It  Is  reasonably  doubtful  whether  a  provision  in  the  convq^ 
ance  was  intended  as  a  oondiUon  subsequent  or  a  oovenant,  the  breach  of 
which  may  be  compensated  in  damages.  It  will  be  h^  to  be  the  latto*.  But 
looking  at  the  language  of  the  present  provision,  and  the  objects  which  the 
parties  had  In  view  in  the  whole  transaction,  we  think  there  is  no  doul)t  but 
It  was  intended  as  a  covenant,  rather  than  a  condition  attached  to  titie  estate. 
There  is  nothing  in  the  language  made  use  of  which  Indicates  tliat  it  was  the 
intention  that  the  estate  conveyed  should  revert  on  the  ftdlure  of  the  grantee 
to  do  the  thing  stipulated  for;  nor  was  there  anything  In  the  circumstances 
of  the  transaction  Indicating  that  such  was  their  intention.  The  railroad 
company  sought  to  acquire  the  land  for  use  in  connection  with  other  lands, 
as  a  right  of  way  for  a  line  of  railroad  hundreds  of  miles  in  length,  and  tlie 
grantor  conveyed  It  to  them  for  that  purpose. 

The  thing  stipulated  for  was  to  be  done  after  the  road  should  be  con- 
structed. But  when  that  was  done  the  land  conveyed  by  the  grant  hecame 
a  part  of  the  road,  and  Its  forfeiture  would  involve  a  material  change  In  the 
line  of  the  road,  which  could  only  be  accomplished  by  a  great  expenditure  of 
money.  Surely  the  parties  bad  no  such  result  in  view  when  they  inserted  the 
provision  in  the  deed.  The  provision  is  very  different  in  its  terms  from  the 
one  involved  in  Clo»«  v.  Railway  Co,,  64  Iowa.  149.  19  K.  W.  Bep.  886.  In 
that  case  the  conveyance  was  of  a  strip  of  ground  to  be  used  for  depot  pur- 
poses, and  the  deed  recited  that  it  was  made  in  consideration  of  one  dollar 
and  the  permanent  location  of  a  depot  on  the  ground.  We  held  that  this  was 
not  a  promissory  undertaking  by  the  grantw  to  maintain  a  depot  on  the 
ground  for  all  time,  but  was  a  condition  of  the  grant  for  the  breach  of  which 
the  remedy  of  the  grantor  was  to  declare  a  forfeiture.  In  that  case,  by  the 
langu^e  made  use  of.  the  grant  is  upon  the  conditions  named.  The  land 
was  conveyed  for  depot  purposes,  and  upon  condition  that  it  should  be  so 
used.  But  in  this  the  stipulation  is  as  to  a  matter  independent  of  the  grant, 
and  of  the  use  in  which  the  land  wss  to  be  devolved. 

2.  The  district  court  also  ruled  that  the  oovenant  is  attached  to  the  land, 
and  that  defendant  is  responsible  for  such  injuries  as  are  the  consequence  of 
its  own  acta  in  violation  of  the  agreement  The  covenant  is  an  agreement  by 
the  covenantor  that  it  will,  for  all  time,  maintain  its  railroad  and  appurtonces 
on  the  land  in  such  condition  that  the  surface  waters  accumulating  on  one 
side  shall  be  prevented  from  passing  over  onto  the  land  on  the  opposite  side. 
It  concerns,  then,  both  the  land  conveyed  by  the  deed  and  that  retained  by 
Peden,  and  it  formed  part  of  the  consideration  for  which  the  lands  were  parted 
with.  Mr.  Washburn  states  the  rule  on  the  subject  established  by  the  author- 
ities in  the  following  language:  "Such  covenants,  and  such  only,  run  with 
the  land,  as  concern  the  land  itself,  in  whosesoever  hands  it  may  be,  and  form 
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part  of  the  consideration  for  which  the  land,  or  some  interest  in  it,  is  parted 
with  between  tlie  covenantor  and  oovenuitee."   2  Washb.  Beal  Prop.  298. 

8.  The  district  court  gave  the  following  inatzuction:  "If  you  find  that  the 
culvert  was  Intended  to  be  and  become  a  permanent  part  of  the  road-bed,  then 
you  are  instructed  that  a  right  of  action  accrued  to  Joseph  Peden  while  he 
was  the  owner  of  the  land,  if  his  land  was  injured  by  reason  of  water  flowing 
through  said  culvert  at  the  time  he  suffered  the  first  injury,  and  in  such  action 
he  would  be  entitled  to  recover  for  all  the  damages  he  would  sustain  in  the 
future,  and  he  could  maintain  but  the  one  action.  But  he  would  not  be 
under  any  legal  obligation  to  commence  such  action  at  once.  The  law  would 
give  him  five  years  Uom  the  first  injury  in  which  to  oommenoe  it,  if  he  should 
own  the  property  for  that  time.  If  you  find  that  Joseph  Peden  conveyed  the 
land  to  the  plaintiff  before  the  five  years  expired,  then  the  plaintiff  would 
have  any  balance  of  the  five  years  reioaining  in  which  to  commence  an  action 
for  any  damages  he  sustained  after  the  iMid  became  his ;  but  his  right  to  com- 
mence an  action  would  expire  with  the  expiration  of  the  five  years.  As  it  is 
admitted  that  tliisaction  was  not  commenced  within  five  years  from  the  time 
said  culvert  was  put  in,  you  are  instructed  that  plaintiff  is  not  now  entitled 
to  recover  anything  for  any  damages  he  may  have  sustained  by  reason  of 
water  fiowing  through  said  first  constructed  culvert.  If  you  find  that  said  cul- 
vert was  a  permanent  part  of  said  road-bed. " 

It  appears  to  us  that  this  instruction  announces  two  propositions  that  are 
in  condict.  By  the  last  clause  the  jury  were  told  that  if  the  culvert  originally 
constructed  was  a  permanent  part  of  the  road-bed*  plaintiff  could  not  recover, 
for  the  reason  that  the  action  was  not  commenced  within  five  years  after  it 
was  put  in.  In  the  preceding  part  of  the  instruction  they  were  told  that  if 
it  was  a  permanent  part  of  the  road-bed,  then  a  right  of  action  accrued  to  his 
grantor  when  the  first  injury  occurred  for  all  the  damages  which  he  would 
sustain  in  the  future,  in  consequence  of  its  construction,  and  that  he  could 
commence  his  action  at  any  time  within  five  years  if  he  continued  to  own  the 
land ;  but  that,  if  plaintiff  purchased  the  land  before  the  expiration  of  five 
years  after  its  construction,  he  could  maintain  an  action  for  the  recovery  of 
such  damages  as  he  sustained  after  his  purchase,  provided  be  brought  the 
same  before  the  expiration  of  the  five  years.  Standing  alone,  this  latter  prop- 
osition is  that  plaintiff  may  recover  for  injuries  to  the  land  after  his  purchase, 
if  be  brought  his  action  before  the  expiration  of  the  five  years,  even  though 
the  culvert  was  a  permanent  part  of  the  road-bed.  But  this  is  clearly  in  con- 
flict with  the  last  proposition  in  the  instruction.  It  is  also  clearly  erroneous. 
If  the  culvert  was  a  permanent  structure,  the  damages  are  original. 

The  right  of  recovery  for  all  damages  which  may  occur  to  the  premises 
arose  at  once.  Powers  v.  CoimcU  Bluffs,  45  Iowa,  652;  StodghiU  v.  Bailtoaff 
Co.t  53  Iowa,  341,  5  N.  W.  Rep.  495.  And  the  right  accrued  in  favor  of 
the  one  who  owneid  Uie  premises  at  the  time,  and  the  conveyance  of  the  prop- 
erty to  plaintiff  did  not  operate  as  an  assignment  to  him  of  the  right  of  ac- 
tion. 

It  is  insisted  that  the  court  erred  in  submitting  to  the  jury  the  question 
whether  the  culvert  as  at  first  constructed  was  a  psEmanent  part  of  the  road- 
bed. But  that  (dearly  is  a  qnesUon  of  fact.  As  we  reverse  the  judgment  on 
the  ground  pointed  out,  we  will  not  now  consider  the  qoestioa  wtwUier  the 
verdict  of  the  jury  is  sustained  by  the  evidence.  Bevetsed. 
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Olahot  e.  Kenwobthy  and  others. 

V3uprtme  Oowi  of  lova.   December  7,  1887.) 
CoiraTABu— Uunnoin  Auk  wiraour  Wabruto— Ijiasiutt  or  SnsRin  ok  Omoiu 

BOHD. 

Cod*  Iowa,  {  874,  prorlda  that  a  ooiutabla  ahall  gf  na  bond  to  fldthftUIy  perform 
thedvtlMaf  btaofltoaw  Tbepetitttmor  In  sioltwalDitacoiiitableaDd  UsBureUfla 
alleged  the  ureat  without  a  warrant  or  probable  cause,  beating,  and  matidous 
prosecution  of  plaintiff  by  the  constable,  under  cover  and  by  virtue  of  his  office. 
tkldt  that  the  allegations  were  sufBcient  to  sustain  an  action  on  the  bond  for  his 
damages. 

Appeal  from  distxiot  court,  Mahaska  oounty;  W.  B.  Lewis,  Judge. 

Action  by  John  Clancy  upon  the  offloial  bond  of  J.  C.  Kenwortby,  as  eon- 
atoble,  to  rwover,  against  we  principal  and  sureties,  for  a  breach  of  its  oon- 
dititnu.  Ihare  was  a  jodgment  upon  a  .venUct  for  i^nttfl.  Defendants  ap- 
peal. 

Nelson  A  WiUianu  and  W.  8.  Kerwoorthy,  for  appeUanto.  Phillips  A  Gfro«n, 
for  appellee. 

Brok,  J.  1.  The  bond  sued  on  is  In  the  form  presented  1^  statute.  (Code, 
§  674.)  and  obligates  the  principal  to  render  tarne  account  of  his  office  as  con- 
stable, to  pay  over  all  monejs  coming  to  his  hands  in  the  dischai^  d  bia  offi- 
cial duties,  etc..  and  to  "faithfully  and  impartiaUj,  without  fear,  favor,  fraud, 
or  oppression,  discharge  all  the  other  duties  now  or  hereafter  required  of  his 
office  by  law."  The  petition  alleges  a  breach  of  the  conditions  of  the  bond  in 
the  following  language:  **  That  on  or  alraut  the  nineteenth  daj  of  September, 
18tt5,  the  said  J.  C.  Kenworthy,  as  said  constable,  under  color  and  by  virtue 
of  his  said  office  and  his  official  position,  did  malidously,  unlawfully,  and 
without  reasonable  or  probable  cause,  and  without  warrant  or  any  process  of 
any  court,  arrest  the  plaintiff,  and  incarcerate  him  in  the  jail  of  said  count/, 
and  keep  him  confined  there  for  the  spaoe  of  about  twelve  hours,  and  during 
one  night;  that  at  the  time  of  said  arrest  the  said  defendant,  under  pretense 
of  necessity  in  order  to  accomplish  said  arrest,  did,  without  any  cause  or  prov- 
ocation, and  without  . reasonable  or  probable  cause  therefor,  brutally,  oppres- 
sively, maliciously,  and  unlawfully  strike,  beat,  bruise,  and  wound  with  a 
club  the  said  plaintiff  on  the  bead  and  severely  injure  and  cut  the  head  of  the 
plaintiff,  and  cause  him  great  bodily  and  mental  pain  and  suffering;  that, 
after  he  had  so  arrested  and  stricken  and  wounded  the  plaintiff,  the  said  de- 
fendant placed  and  Incarcerated  the  plaintiff  in  said  jail  as  aforesaid,  without 
having  or  procuring  any  care  or  attention  or  medioal  treatment  to  be  given  to 
the  plaintiff,  or  the  wounds  thus  made  and  inflicted  upon  him,  although  the 
plaintiff  was  badly  cut  about  and  upon  the  head,  and  bleeding  and  suffering 
severely,  but  left  plaintiff  in  said  jail  until  the  following  day  before  said 
wound  was  dressed;  tl^t  afterwards,  and  while  the  said  defendant  still  had 
the  said  plaintiff  in  custody,  to-wit,  September  14.  1885,  the  said  Ken  worthy 
claimed  that  he  arrested  the  plaintiff  because  he  found  him  in  a  state  of  in- 
toxication, and  Qled  an  inform^on  against  plaintiff,  charging  him  with  said 
offense  bofore  one  £.  D.  MoNbilan,  a  justice  of  the  peace  in  and  for  said 
oounty.  and  prosecuted  the  plaintiff  on  said  information  for  said  crime;  that 
the  said  prosecution  is  at  an  end.  and  the  plaintiff  haa  been  duly  acquitted  of 
said  charge;  ttiat  the  said  charge  and  information  so  made  and  filed,  and  said 
prosecution  by  said  defendant,  was  false,  malicious,  and  without  reasonable 
or  probable  cause,  and  was  done  by  said  defendant  for  the  purpose  of  attempt- 
ing to  cover  up  and  justify  his  offensive  and  malicious  acts  and  conduct  in 
arresting  and  beating  the  plaintiff,  as  aforeBaid,  and  harassing,  annoying,  and 
oppressing  the  plaintiff." 


Digilized  by  Google 


428 


KCWIHWBRIEBN  BEFOBXBB. 


[Iowa. 


The  jury  found  a  general  verdict  for  plaintiff,  and  special  findings  to  the 
effect  that  the  constable  did  not  beliere,  and  had  no  probable  cause  to  believe, 
tiiat  plaintiff  was  intoxicated  at  the  time  of  the  arrest;  that  he  had  no  proba^ 
ble  cause  for  filing  the  information ;  and  that  he  used  more  force  in  making 
the  arrest  than  he  was  authorized  to  believe  was  necessary.  The  defendant 
moved  the  court  to  arrest  the  judgment  on  the  following  grounds:  "Firtt. 
The  petition  does  not  state  facts  sufficient  to  ooiistitute  a  cause  of  action,  in 
that  the  petition  shows  that  the  defendant,  J.  G.  Kenworthy.  was  a  torn- 
passer,  and  not  engaged  in  the  line  at  his  official  duty  in  &uy  of  the  acta  com- 
plained of  in  the  petition,  and  hence  the  sureties  on  the  bond  sued  on  are  not 
liable  therefor,  and  this  action  on  the  bond  cannot  be  maintained.  SeooTid, 
The  petition  and  special  verdicts  show  (1)  that  the  defendant,  J.  G.  Ken- 
worthy,  arrested  and  imprisoned  the  plaintiff  without  a  warrant,  and  filed  an 
information  against  him  for  being  found  in  a  state  of  intoxication,  and  that 
the  defendant  Kenworthy  did  all  that  without'  probable  cause,  and  without 
believing  that  the  accused  was  guilty  thereof;  (2)  that  in  making  said  arrest 
the  said  J.  0.  Kenworthy  acted  maliciously,  and  used  excessive  force;  (3) 
that  in  imprisoning  the  defendant  and  in  instituting  the  criminal  proceed- 
ings, and  in  making  the  arrest,  the  said  J.  G.  Kenworthy  was  not  actuated 
by  the  motives  of  vindicating  or  enforcing  the  law  against  being  found  In  a 
sbite  of  intoxication,  but  by  some  private  and  malicious  purpose,  and  the 
suceties  on  the  bond  are  not  liable  for  such  a  trespass  on  tike  person,  nor  for 
such  a  malicions  proaectition,  neither  being  in  any  manner  oonnaoted  with 
his  duty  as  constable." 

Tills  motion  was  overruled.  The  only  error  assigned  1^  defendants  In- 
volves the  correctness  of  this  ruling. 

2.  We  are  of  the  opinion  that  the  petition  alleges  a  sufficient  cause  <tf  action 
against  the  defendants.  The  official  character  of  the  principal  defendant,  and 
that  the  arrest  was  made  in  the  discharge  of  the  functions  of  the  office  of  the 
conatttble,  are  alleged.  He  was  authorized  to  make  the  arrest  without  a  warrant. 
Code,  §§  1548,  4109,  4200.  The  petition  avers  that  the  arrest  was  made  un- 
der color  and  by  virtue  of  the  office  of  constable  held  by  the  principal  defend- 
ant, but  shows  that  it  was  unlawfully  and  oppressively  made,  without  probable 
cause.  It  Is  thus  shown  that  he  partially,  fraudulently,  and  oppressively  dis- 
charged the  duties  of  the  office  in  arresting  plaintiff.  It  thus  clearly  appears, 
from  the  allegation  of  the  petition,  that  the  conditions  of  the  bond  were  vio- 
lated; and,  as  plaintiff  is  the  Injured  party,  he  may  midntain  this  action  to 
recover  on  the  bond  the  damages  he  has  sustained. 

8.  But  it  is  insisted  that,  as  the  constable  is  shown  to  have  bad  no  lawful 
authority  to  arrest  plaintiff,  his  act  was  therefore  not  done  in  the  line  of 
his  duty.  In  truth  his  act  was  in  the  line — direction — of  official  duly,  but 
was  illegal  because  it  was  in  excess  of  his  duty.  In  the  discbar^  of  official 
functions  he  violated  his  duty,  and  oppressed  the  plaintiff.  This  is  all  there 
is  of  it.  If,  in  exercising  the  functions  of  bis  office,  defendant  is  not  liable 
for  acts  because  they  are  ill^al  or  forbidden  by  law,  and  for  that  reason  are 
trespasses  or  wrongs,  he  cannot  be  held  liable  on  the  bond  at  all,  for  the  rea- 
son  that  all  violations  of  duty  and  acts  of  oppression  result  in  trespasses  or 
wrongs.  For  lawful  acts  in  discharge  of  his  duty  he  of  course  is  not  liable. 
It  follows  that,  if  defendant's  position  be  sound,  no  action  can  be  maintained 
upon  the  bond  in  any  case.  In  support  of  our  conclusions,  see  Tieman  v. 
Sow,  49  Iowa,  312. 

The  judgment  of  the  district  court  is  affirmed. 


Digilized  by  Google 


Iowa.] 


8BDCK  9.  CHICAGO,  B.  X.  *  P.  B.  00. 


429 


Shuck  b.  Chicago,  B.  I.  A  P.  B.  Co. 

(Siv^eme  Omirt  of  Toaa.   December  7,  1887.) 

1.  TnrDBR— IirauFrioiKNT  Akodht— Stock  Killed  bt  Cabs. 

Plaintiff  Itad  a  oolt  killed  and  a  mare  injured  by  collision  with  a  train  of  cars  on 
defendant's  railroad.  The  agent  of  tbe  railroad  oompany  tendered  piaintiff  $175 
for  the  damase  to  Iwth  animals,  bat  did  not  specity  the  amonnt  tendered  as  pay^ 
ment  for  each,  which  tender  was  icAised.  The  Jury  found  that  the  colt  was  worUi 
$126,  and  tbat  tbe  damage  to  the  mare  was  $70.  Bid,  that  the  trader  was  not  good 
as  to  either  animal. 

2.  Rajlboad  CoHPAHixa— Stock-Killiiio  Cabu— Plbadimo — OfiJEcnom,  whkh  Mads. 

Defendant,  tn  an  action  for  injnries  to  stock  run  over  by  its  trains,  nrged  on  ap- 
pml  that  the  petition  did  not  in  terms  state  tbat  tbe  mare  and  colt  were  ranning 
at  large  at  the  time  of  the  injary,  and  insisted  that  this  allegation  was  neceeeary 
under  the  statute.  Hdi,  that  defendant  was  advised  by  the  notice  and  affidavit  of 
\om  and  injury  which  made  a  part  of  the  petition,  that  plaintiff's  cause  of  action 
was  founded  Qpon  the  statute,  and,  as  he  admitted  all  the  averments  of  the  pe- 
tition, except  those  as  to  the  alleged  valne  of  tbe  colt  and  damage  to  tbe  msre, 
and  went  to  trial  without  a  motion  for  a  more  spedflo  statement,  the  petition 
ahoQld  be  regarded  as  suffldsnt  after  verdict.  The  record  should  show  that  at 
some  stage  of  the  proceedings  the  very  defect  complained  of  was  presented  to  the 
court,  either  by  motion  for  a  more  specific  statement,  or  by  motion  in  arrest  of 
judgment. 

Appeal  from  dlatrtct  coait,  Davis  oountj;  Dell  Stdabt,  Judge. 

This  is  an  action  for  the  recovezy  of  double  damages  for  fcilling  and  injur- 
ing of  certain  liTe-stock,  tbe  property  of  the  plaintiff,  by  a  ti^n  of  can  on  the 
defendant's  railroad.  There  was  a  trial  by  jury,  and  %  verdict  and  judgment 
for  tbe  plaintiff.   The  d^endant  appeals, 

T.  S.  Wright  and  8. 8.  Camthertf  for  appellant.  Payne  ift  EieJulherger, 
for  appellee. 

BoTHROOK,  J.  1.  The  action  was  brought  under  the  provisions  of  section 
1289  of  the  Code,  which  authorizes  tbe  recovery  of  double  damages  for  injury 
to  Iive-sto(^  by  the  operation  of  a  railroad,  w^ere  such  injury  occurs  by  rea- 
son of  the  want  of  a  fence  at  a  place  where  the  railroad  company  has  the  legal 
right  to  fence,  but  fails  to  do  so.  The  injury  complained  of  consisted  of  the 
kiUing  of  a  colt,  and  an  injury  to  a  mare.  The  colt  was  killed  on  the  ninth 
day  of  October,  1886,  and  the  mare  was  injured  on  the  twenty-second  day  of 
Aagust,  in  the  same  year.  The  defendant  admitted  all  of  the  allegations  of 
the  petition,  except  the  amount  of  damages  to  the  mare,  and  tbe  value  of  the 
colt,  as  alleged  in  the  petition.  The  further  defense  was  made  that,  before  tbe 
action  was  brought,  tbe  defendant  tendered  to  tbe  plaintiff  the  sum  of  §50 
for  the  injury  to  the  mare,  and  8125  for  tbe  damage  suffered  by  defendant  for 
killing  the  colt.  The  cause  was  tried  on  these  issues,  and  tbe  jury  found  that 
the  colt  was  of  the  valne  of  8125,  and  that  the  injury  to  tbe  mare  was  870. 
It  was  further  found  that  no  tender  was  made  for  the  colt,  and  no  tender  was 
made  for  the  ii^ury  to  the  mare. 

The  evidence  warranted  tbe  Bnding  that  the  damages  funounted  to  the  sum 
awarded  by  tbe  jury.  But  the  defendant  insists  that  the  evidence  shows  that 
a  tendra  of  8125  was  made  for  tbe  colt,  and  tliat  no  recovery  can  be  liad  in 
excess  of  that  amount  for  tbat  item  of  damages.  The  evidence  with  refer- 
ence to  the  tender  is  fully  discussed  by  counsel  in  thetr  respective  arguments. 
It  would  serve  no  useful  purpose  to  review  tbe  evidence  here.  It  is  sufficient 
to  say  tbat  the  jury  were  warranted  in  finding  that  the  offer  of  8125  for  the 
colt  was  not  an  unconditional  tender,  but  that  it  was  tendered  in  connection 
with  the  off«r  to  pay  850  for  the  injury  to  tbe  mare,  and  thus  settle  the  whole 
loss.  Indeed,  we  think  the  preponderance  of  the  evidence  is  to  the  effect 
Uiat  the  agent  of  the  defendant  did  not  offer  nor  intend  to  offer  the  plaintiff 
8125  for  the  c(dt,  independent  of  the  injnxy  to  the  mare.  It  ia  scarcely  necea- 
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sary  to  wtj  that  this  waa  not  a  tender,  and  we  think  the  court  correcUy  in- 
structed the  jury  on  this  branch  of  the  case. 

2.  The  petition  did  not  in  terms  allege  that  the  mare  and  colt  were  running 
at  large  at  the  time  of  the  injury  and  killing.  Counsel  for  the  defendant  In- 
sist  that  such  an  allegation  was  necessary  in  order  to  allow  a  recovery  under 
the  statute.  But  the  defendant  was  advised  by  the  notice  and  affidavit  of  the 
loss  and  injury,  which  were  incorporated  in  and  made  a  part  of  the  petition, 
that  the  plaintifF's  cause  of  action  was  founded  upon  the  statute.  Whether 
it  waa  necessary  to  make  the  affirmative  averment  tliat  the  stock  waa  running 
at  large,  we  need  not  determine.  We  think,  as  the  defendant  admitted  all 
of  the  averments  of  the  petition  excepting  the  alleged  value  of  the  colt  and 
the  alleged  damage  to  the  mare,  and  went  to  trial  without  a  motion  for  a 
more  specific  statement,  the  petition  ought  to  be  regarded  as  sufficient  after 
verdict.  Indeed,  it  does  not  appear  that  the  attention  of  the  court  was  called 
to  any  alleged  defect  in  the  petition,  even  after  verdict  The  record  should 
show  affirmatively  that  at  some  stage  of  the  proceedii^  the  very  defect  com- 
{dained  of  was  presented  to  the  court,  either  by  motton  for  a  more  specific 
statement  or  by  motion  in  arrest  of  judgment.  It  ought  not  to  be  masked 
undOT  a  mere  general  statement,  as  is  done  in  this  case. 

We  find  no  error  in  the  record.  Affirmed. 


MoAbthub.  Adm*r. «.  Hohx  Lots  Asb'k. 

(Supreme  Oourt  of  lotoa.   December  8,  1887.) 

1.  ImUBAITCB— AgBHT— EOTOPFEI.  Or  COHFAKY  TO  DUfY  AVIHOBITT. 

Oa«  claimlDg  to  be  the  agent  of  a  life  inaurance  company  forwarded  an  applica- 
tion to  ft,  signed  by  bfm  m  agent,  and  the  company  ttiereafter  recdved  from  the 
insured  does  and  aaaCBsmenta  on  the  policy  issued  on  the  application.  HM,  in  a 
snii  on  the  poli<^,  that,  having  eiOoyed  the  beoeflii  of  hts  acta,  U  could  not  deny 
that  be  waa  its  agent. 
3.  Buca— Altbk&tioh  or  PoiiUjt  bt  Aomt— Soon  or  AuTHoanr. 

An  agent  of  a  life  InaaraDOS  oompany  falsely  stated  the  age  of  the  applicant, 
for^^  a  medical  certiBcate,  and  on  toe  return  of  the  policy  materially  changed  it 
before  delivering  it  to  the  insured,  without  the  knowledge  of  either  the  company  or 
the  insured.  Seld,  that  in  filling  ap  the  application,  of  which  the  medical  oertifl- 
oate  wai  a  part,  and  in  delivering  the  polln,  the  agnitwMaotiuK  within  theioope 
of  bis  authority ;  and  that  be  perpetratada  fraud  without  the  knowledge  of  de- 
fendant will  Dot  relieve  it  from  liability  on  the  policy.* 

Appeal  from  circuit  oourt.  Dee  Moines  county ;  ChabusH.  Fhblfs,  Judge. 
Action  on  a  policy  of  Inrarance.   Judgment  for  the  plaintiff,  and  the  de- 
fendant appeals. 

Ifewman  A  BtakOf  for  appdlant.  Antrofrtu  A  ifflArtAur,  fox  appdiee. 

Seevers,  J.  The  trial  was  to  the  court,  and  the  following  are  the  facts 
found  by  the  court:  "That  on  the  seventh  day  of  June,  1882,  one  Oeo.  W. 
Hair,  claiming  to  act  as  agent  for  the  defendant,  applied  to  decedent,  A. 
Wooline,  to  take  out  a  policy  of  insurance  on  his  life  in  defendant  company; 
that  said  Hair,  through  B.  A.  Bailey  &  Co.,  district  agents  of  defendant's 
company,  forwarded  the  application  to  the  defendant,  with  his  name  indorsed 
as  agent  thereon;  that  on  the  twelfth  day  of  June,  1882,  defendant  issued  a 
policy  to  decedent  on  said  application  for  the  sum  of  SS.OOO,  by  the  terms  of 
which  defendant  undertook  and  agreed,  upon  proper  proof  of  his  death,  to 
assess  each  member  of  class  B,  In  which  he  was  insured,  according  to  the 
policy  held  by  each  in  division  B,  then  in  force,  and  to  pay  over  the  amount 
BO  collected,  less  cost  of  collection,  to  the  legal  heirs  of  the  assured,  which 
policy  was  delivered  to  decedent  by  the  duly-authorized  agent  of  defendant; 

1  See  note  at  end  of  oaae. 
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that  decedent  paid  all  his  dues  and  assessments  on  said  policy,  according  to  its 
terms,  ap  to  Februai7 16,  1^6.  on  which  day  he  died;  that  in  April.  1885. 
pToabi  oi  his  deaUi  were  filed  with  the  defendant  in  regular  fonn,  and  thoe- 
npon  the  defendant  made  an  asseBsment  as  atipniated  in  the  policy,  and  realized 
therefrom  the  som  of  •455.50,  which  was  all  they  were  able  to  collect  on  said 
asaessmentt  which  it  now  holds  subject  to  the  dedaion  of  this  coort;  that  the 
application  npoa  which  the  policy  was  issaed  was  filled  up  by  said  Hair;  that 
said  decedent,  in  toply  to  the  question  as  to  tiie  date  of  hu  birth,  stated  that 
he  was  bom  on  the  tw«ity-flftb  d^  of  December,  1816;  but  that  said  Hair 
fiitoely  stated  it  in  said  ai^oation  as  December  25,  1846,  but  in  reading  the 
answer  todecedent  read  it  as  December  25, 1816;  that  decedent  had  no  knowl- 
edge that  the  date  of  his  birth  was  falsely  stated  in  said  application;  that  the 
policy  issued  to  decedent  stated  that  his  age  was  thirty-six;  that  said  policy  was 
changed  by  said  Hair  after  it  was  received  by  him,  and  before  he  deliv^^  It 
to  decedent,  so  as  to  represent  his  age  as  sixty-six,  of  which  change  decedent 
bad  no  knowlege;  that  the  pretended  examination  of  the  applicant  by  a  phy- 
sician, and  indorsement  on  the  application,  was  forged  by  said  Hair  without 
decedent's  knowledge,  and  that  in  tact  no  physician's  examination  was  ever 
made;  the  defendant  had  no  knowledge  of  the  false  statement  of  the  age  of 
the  applicant,  or  of  the  forging  of  the  physician's  certificate,  or  of  tix&  change 
of  the  age  on  the  policy,  until  after  the  death  of  the  assured;  that  the  true  age 
of  the  decedent  appeared  in  the  proof  of  death,  which  was  received  b^ore  the 
assessments  were  made;  that  under  Uie  rule  of  defendant  company  no  policy 
was  to  be  issued  to  any  person  over  sixl^  years  of  age;  tbat  sometimes  appli- 
cations taken  by  said  Hair  were  sent  by  him  directly  to  the  company,  and  tliat' 
policies  were  sometimes  sent  byihe  company  directly  to  him  for  delivery,  but 
ztuA  this  particular  policy  was  sent  to  Hair  through  B.  A.  Bailey  &  Co.,  dis- 
trict agents  of  defendants,  and  to  whom  Hair  was  employed  to  take  applica- 
tions for  policies.  I  further  find  that  the  assessments  made  under  the  policy 
were  made  upon  the  basis  of  the  age  of  thirty<six,  which  was  only  one-half 
the  assessment  due  upon  policies  issued  to  parties  over  fifty-six;  tlie  amount 
in  the  first  case  being  one  dollar,  and  upon  the  second,  two  dollars.  I  find  that 
the  policies  contain  the  following  provision,  it  being  the  only  one  relating  to 
the  authority  of  the  agent,  and  there  is  no  other  evidence  as  to  the  authority 
of  the  agent  Hair,  except  such  as  is  found  by  the  court  in  said  clause  of  the 
policies.  The  said  clause  reads  as  foltowB:  'No.  7.  The  authority  of  the 
agent  ends  with  sending  in  the  application  and  delivering  the  policy,  and  he 
has  no  authori^  to  collect  assessments  or  annu^  dues,  nor  has  the  agent  any 
authority  to  waive  forfeiture,  or  change  in  any  way  whatever  any  of  the  con- 
ditions, provisions,  or  stipulations  of  this  policy;  and  nothing  shall  be  in- 
tended or  deemed  a  waiver  or  a  forfeiture  or  a  change  of  the  terms  and  con- 
ditions of  this  policy,  on  the  part  of  the  association,  unless  indorsed  by  tlie 
president  or  secretary  hereon.'" 

1.  Was  Hair  the  defendant's  agent?  The  court  found  that  be  claimed  to 
be  acting  in  that  capacity,  and  that  he  forwarded  the  application  upon  which 
the  policy  issued  to  the  plaintiff  through  Bailey  &  Co.,  and  that  Hair's  name 
was  indorsed  upon  such  application  as  ^ent.  The  defendant  knew  when  it 
accepted  the  application  and  issued  the  policy  that  Hair,  claiming  to  act  as  its 
agent,  had  procured  the  application,  and  the  defendant  thereafter  received 
from  the  assured  all  of  the  dues  and  assessments  due  the  company,  according 
to  the  terms  of  the  policy,  for  the  period  of  nearly  three  years.  Having  re- 
ceived and  enjoyed  all  the  benefits  of  Hair's  acts,  the  defendant  cannot  now 
be  permitted  to  say  he  was  not  Its  agent.  Sadie  t.  Ashbaugh,  44  Iowa,  519; 
MtUliffan  y.  Davis,  Id.  126. 

2.  Jb  the  defendant  bound  by  what  its  agent  did  when  acting  within  the 
scope  of  the  authority  with  which  he  was  invested?  We  think  this  must  be 
so.  Hair,  as  must  be  presumed  he  was  authorized  to  do,  filled  up  the  appli- 
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cation,  and  therein  he  falsely  stated  the  age  of  the  aasnred;  and  of  this  fact 
neither  the  assured  nor  thedefendant  bad  my  knowledge.  This  clearly  was  a 
fraudulent  act.  But  as  HaiXt  at  the  time,  was  acting  within  the  scope  of  the 
authority  with  which  he  was  invested,  the  defendant  Is  bound  by  the  fraud  of 
Its  agent.  1  Pars.  Ck>nt.  73,  74;  Davis  v.  Dar^forth,  65  Iowa.  601, 22  N.  W. 
Bep.  889;  Bank  y.  Telegraph  Co.,  52  Cal.  280;  Jewett  v.  Garter,  132  Mass. 
135.  The  same  rule  must  prevail  as  to  the  medical  certificate  which  was 
forged  by  Hair,  and  such  is  true  as  to  the  material  alterations  made  on  the 
face  of  the  policy  by  Hair.  It  will  be  observed  that  the  policy  was  intrusted 
to  Hair  for  delivery  to  the  assured,  and  that  while  it  was  in  his  possession, 
and  before  tt  was  delivered.  Hair  fraudulently  and  materially  changed  it.  It 
cannot  be  fairly  said  that  Hair  was  a  stranger  to  the  parties  or  transaction, 
as  counsel  for  the  defendant  contend.  Counsel  further  claims  that  whoever 
deals  with  an  agent  is  bound  to  inquire  as  to  the  extent  of  his  authority.  That 
such  is  the  general  rule,  where  a  person  contracts  with  an  agent  for  a  known 
principal,  will  be  conceded;  but  whether  it  applies  with  full  force,  when  the 
agent  commits  a  fraud  on  both  his  principal  and  the  party  contracted  with, 
may  he  doubted,  for  the  reason  that  it  cannot  be  presumed  that  a  fraud  will 
be  committed.  But,  be  this  as  it  may,  Hair,  in  transacting  the  business  of 
the  defendant,  was  authorized  to  fill  up  the  application  in  accordance  with  the 
facts  stated  to  him  by  the  assured.  He  therefore  was  acting  within  the  scope 
of  the  authority  with  which  he  was  invested,  and  this  is  true  as  to  the  deliv- 
ery of  the  policy.  The  medical  certificate  was  an  essential  part  of  the  appli- 
cation. In  performing  the  business  of  the  defendant,  Hair  perpetrated  a 
'  fraud,  and  the  tact  l^at  he  did  ao  without  the  defendant's  knowledge  is  Imma- 
terial. 

The  judgment  of  the  oircnlt  court  is  right,  and  must  be  afflnned. 

NOTE. 

FBISOIPAL  AWb  AOXHT— AFPLICA.TIOH  P0>  IBHTBAIICT— FBADD  OB  IClOTAKB  or  AaaicT. 

'Hie  prlndjpal  Is  boond  by  the  fraud  of  fail  annt,  Io;ncb  v.  Tmst  Co.,  18  Fed.  Rep.  486; 
where  the  fntud  is  committed  by  the  afcent  while  aotioK  within  the  ranee  of  b[s  employ- 
ment, Brooke  v.  Railroad  Co.,  (Pa.)  1  Atl.  Rep.  206.  And  where  an  insurance  agent, 
acting  within  the  eeneral  scope  of  the  business  intruated  to  him,  deceives  one  applymii 
for  insurance,  by  deliberately  writing  ftlse  arawm  in  the  application,  wben  full  and 
correct  answers  have  been  nven  by  the  insnrad  to  the  gaestions  asked,  the  comp&oy 
receiving  the  premium  will  he  estopped,  In  an  action  on  the  policy,  Aroni  setting  up  the 
untruth  of  the  representations,  Sullivan  v.  Insurance  Co.,  (Kan.)  8  Pac.  Rep.  112;  and  it 
makes  no  difference  that  the  Insured  has  agreed  that  the  statements  made  In  the  appli- 
cation are  to  be  regarded  as  warranties,  Stone  v.  Insorance  Co.,  (Iowa,)  28  N.  W.  Rep.  47. 
So,  although  no  fraud  is  cbareed,  an  inoorreot  sti^ement  ins^ted  in  Uie  application  by 
an  insurance  agent,  without  the  knowledge  or  consent  of  the  insured,  will  not  defeat  a 
recovery  upon  the  policy.  Insurance  Co.  v.  Allen,  (Ind.)  10  K.  E.  Rep.  85.  And  where 
the  facta  have  all  been  correctly  stated  to  the  agent,  and  the  latter  maxes  out  the  appU* 
(»tion  incorrectly,  the  liability  of  the  Insurance  company  is  not  a£focted,  although  the 
policv,  subsequently  issued,  may  contain  a  provision  to  the  effect  that  the  application, 
whetber  made  by  the  agent  or  any  other  pmou,  shall  be  deemed  to  be  the  act  of  the 
insurad,  and  not  of  thelniorer.  Eansel  v.  Insnranoe  Aas'n,  (Minn.)  16  N.  V.  Bep.  ^SQ. 


Digilized  by  Google 


Minn.] 


HUTGHIHBON  9.  CHICAGO,  ST.  P.,  U.  *  O.  BY.  00. 


as 


HuTommoN  dl  Obioaoo,  St.  P.,  M.  &  O.  By.  Co. 

(A^raiM  0»«a<  ^  Jfinnewto.   DammlMr  13, 1887.) 
1.  OowniAor— BiaoDTioir— Pabtt  mot  Bouhd  bt. 

Erldenoe  hM.  Insufficient  to  JnaUfy  a  finding  that  a  contract  aigntd  by  %  party 
was  signed  under  snoh  ciroaroataDcee  that  he  was  oot  bound  by  iL 
%.  Caxbiebs— RxsrucTuta  LtABiLnr  bt  OoinmAoc. 

Doctrine  that  a  common  carriur  may  by  contract  reetriot  his  Uabilitj  spplied. 
8.  8amb— Ibjubt  to  Pbopkbtt  Shippbd— Cokteibdtobt  Nboliobitob. 

fefd,  that  If  the  evidence  in  thii  case  ahowe  any  Qegligeoceln  the  loes  ofpropertiy 
carried,  a  horse  which  tamped  from  the  railroad  oar,  and  was  killed,  it  shows  ne^ 
Jigfloce  on  the  part  oCtiie  owner  who  pot  the  hone  in  the  car,  and  opened  fend  lot 
open  the  window  through  vhloh  he  Jumped,  as  much  as  U  tbowed  negUtfKm  on 
the  part  of  the  carrier. 

Appeal  from  distriet  oonrt,  Blue  Eartb  county;  Setebanob,  Jndge. 
/oA»  D.  Hvm  and  Xorfn  Cray,  for  Chicago,  St.  P.,  U.  &  O.  By.  Co.,  ap- 
pellant. CoUe$t»r  A  Foatmr,  tot  Hotohluon,  reapondrnt. 

GiLFiLLAN,  C.  J.  We  see  no  objection  to  the  admissibility  in  evidence  of 
the  contract.  It  expressed  the  terms  on  which  the  defendant  received  plain- 
tiff*B  horse  for  transport  to  St.  Panl.  The  omission  of  the  rate  to  be  charged 
is  as  to  this  point  unimportant;  for  whether  a  rate  was  expressly  agreed  on, 
or  the  defendant  was  to  receive  whatever  the  service  might  be  worth,  or 
it  was  to  do  the  carrying  gratnitousiy,  still  it  might  by  agreement  restrict 
its  liability,  (except  as  to  losses  caused  by  Its  negligence,)  and  the  delivery 
and  acceptance  of  the  animal  for  carriage  was  a  sufficient  mutual  consldera' 
tion  to  sustain  the  argument  as  to  the  extent  of  the  defendant's  liability. 

There  was  no  evidence  from  which  a  jury  could  reasonably  find  that  plain- 
tiff signed  the  contract  under  such  circumstances  that  he  was  not  bound  by 
it.  After  putting  his  horse  in  the  car,  he  asked  defendant's  agent  for  a  re- 
ceipt, and  the  latter  laid  before  him  the  contract  in  duplicate,  saying  they  were 
duplicates,  and  asked  him  to  sign  them,  which  he  did  without  reading  them, 
as  he  says,  but  he  states  uo  reason  for  not  reading  them,  and  none  is  apparent. 
To  allow  a  man  to  avoid  a  written  contract  signed  by  him,  upon  such  evidence 
as  this,  would  eetabllah  a  rule  to  effectually  do  away  with  a  great  many  con- 
tracts. 

The  contract  agreed  that  the  defendant  should  not  be  liable  for  loss  "by 
Jumping  from  the  cars."  Of  course,  this  exception  would  not  bover  a  case 
where  the  Jumping  from  the  cars  was  due  to  defendant's  negligence;  and,  of 
course,  even  in  that  case,  the  plaintiff  could  not  recover  if  his  negligence  con- 
tributed to  the  loss.  The  evidence  leaves  no  question  as  to  how  the  loss  of 
the  horse  occarred.  The  plaintiff  put  him  in  the  car,  tied  him  by  a  halter 
and  rope  near  a  sliding  window  or  door,  opened  the  window,  and  left  it  open. 
When  the  car  was  set  in  motion  the  hone,  probably  frightened  by  the  motion, 
broke  his  fitstenlnni.  Jumped  through  the  widow,  and  was  run  over  by  the 
cars,  and  killed.  There  can  be  no  question  that  it  would  not  have  happened 
but  for  the  window  being  open.  It  may  have  been  negligent  to  set  the  car 
in  motion  with  the  window  open.  But,  it  so,  the  same  evidence  that  estab- 
llabed  defendant's  ne^fgenee  established  as  well  that  of  plaintiff;  for,  if  it 
was  oegligence  to  set  the  car  in  motion  with  the  window  open,  it  was  equally 
n^ligence  on  the  part  of  plaintiff  Just  before,  as  he  knew  the  car  was  to  be 
moved,  to  open  it  and  leave  It  open.  The  defendant  had  left  it  shnL  The 
plaintiff  left  It  open,  without,  so  far  as  appears,  apprising  defendant's  serv- 
uits  that  he  had  done  sa  Surely,  if  there  was  negligence  connected  with  It 
being  opeo,  plaintiff  was  as  mudi  responsible  for  it  as  defendant. 

The  order  denying  a  new  trial  is  reversed. 
v.36N.w.no.6— 28 
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Ubbohabtb'  Exoh.  Bank  «.  Looeow  and  otheis. 
(ft9>mM  CbHK  iif  JWmiwMfa.  December  It,  1887.) 

1.  NnonABU  IhRKCXSHIB— COHDiriOHAL  DlLrraBT— OtHKB  SlOVATUBn. 

ITciAmm  V.  Krvrnwide,  90  Mion.  318, 10  N.  W.  Rep.  256.  to  the  efTect  thet  It  Is  com- 
petent to  prove  that  a  writteo  inslrament.  not  ander  seel,  bat  delivered,  was  to 
become  operative  only  on  the  happoiing  of  some  ooutinveot  fatnre  event,  as  upon 
its  being  signed  bysome  other  pwson.  followed,  and  spplied  to  a  negotiable  prom* 
JsBory  note. ' 

S.  SAIIB— BOHA  PXOI  BOLOBK— BOBBBH  Ot  PbOOV. 

Cfmnminfi  t.  Thompttm,  18  Minn.  S46,  (Oil.  228,)  as  to  when  the  emu  is  on  the 
plsintitfealngon  oegotlablepaperto  {nontbat  he IsaioMjble holder,  fbUowed. 

{Bj^bOut  b]f  t\e  Quart.) 

Appeal  from  district  court.  Winona  county;  Stabt,  Judge. 
Tatortey  A  Randall,  for  Merchants'  Excb.  Bank,  iqipellant.   Lioyd  Bar- 
60r,  for  Luckow  and  others,  respondents. 

QiLFiuAM,  0.  J.  The  facts  oat  of  Which  this  action  arose,  as  found  bjrtlw 
eourt  below,  (and  the  evidence  fully  justified  the  findings,)  are  that  the  de- 
fendant Luckow signed  the  note  sued  upon,  payableto  Jacob  WlUaner  &  Co.; 
and  the  other  defendants,  except  WiUaner  &  Co.,  agreed  to  guaranty  its  pay- 
ment, provided  one  Matthew  Leinekugel  and  Mrs.  Herman  Luckow  should 
also  join  in  the  guaranty ;  and  under  that  agreement  such  other  defendants 
wrote  their  names  on  the  back  of  the  note,  and  it  was  then  left  with  the  agent 
of  the  payees,  Willaner  &  Co.,  to  procure  the  signatures  of  Leinekugel  and 
Mrs.  Lu^ow,  with  the  understanding  that  when  those  signatures  should  be 
procured,' and  not  before,  the  guaranty  or  indorsements  of  such  other  defend- 
ants should  become  operative  and  of  force.  The  signatures  of  such  other  persons 
was  never  procured.  The  payees  named  in  it  indorsed  it  to  plaintiff,  but  there 
was  no  evidence  as  to  when  it  was  indorsed,  nor  as  to  whether  or  not  plain- 
tiff was  a  purchaser  In  good  faith,  without  notice,  and  for  value;  for  which 
reason  the  <»>urt  found  that  the  plaintiff  was  not  such  a  purchaser. 

It  was  held  in  Westman  v.  Krumweide,  30  Minn.  313,  15  X.  W.  Bep.  255, 
and  Skaaras  v.  Finnegan,  31  Minn.  48. 16  W.  Bep.  456,  that,  in  case  of 
an  instrument  not  under  seal,  it  is  competent  to  show  by  parol  tliat,  notwith- 
standing its  delivery,  it  was  intended  by  the  parties  that  it  should  become  op- 
erative as  a  contract  only  upon  the  happening  of  a  future  contingent  event, 
such  as  that  it  should  first  be  executed  by  some  other  person.  It  is  daimed  that 
the  rule  ought  not  to  apply  to  negotiable  paper,  but  we  can  see  no  reason 
why,  as  between  the  original  parties,  it  should  not  apply  to  such  instruments, 
as  well  as  any  other,  nor  why  a  transferee  without  notice,  or  without  valua> 
ble  consideration,  or  after  maturity,  should  not  take  such  negotiable  paper 
subject  to  that  defense,  as  well  as  to  any  other. 

The  effect  of  the  facts  found  is  that  the  alleged  contract  upon  which  the  de- 
fendants, other  than  Luckow  and  Willaner  &  Co.,  are  sued,  never  became  op- 
erative, never  was  their  contract',  and  the  delivery  of  it  to  the  payees  by  their 
agent,  and  the  use  made  of  it  by  the  payees  in  transferring  it  as  an  operative 
contract,  was  in  law  a  fraud  upon  the  defendants.  This  being  the  rule  laid 
down  in  Cummingg  v.  Thompson,  18  Minn.  246,  (Gil.  228.)  that  "where  ne- 
gotiable paper  has  been  stolen  or  lost,  or  obtained  by  duress,  or  procured  or 
put  in  circulation  by  fraud,  proof  of  these  circumstances  may  be  given  against 

1  The  rule  against  the  admission  of  parol  testimony  to  vary  the  terms  ofa  written  ooq- 
traot;  does  not  ezclnde  evldenee  of  an  oral  agreement,  which  constitntes  a  condition 
on  which  the  performance  of  the  written  afrreement  Is  to  depend.  It  is  always  admis- 
sible to  show  bv  parol  tliat  a  docnment  was  conditioned  on  an  event  that  neva  oo- 
corred.  Michels  v.  Olmst^,  14  Fed.  Rep.  219.  As  to  the  liability  of  a  surely  upon  a 
contract  delivered  in  violation  of  conditions  impoeed  by  htm,  see  Taylor  Co.  v.  King, 
(Iowa,)  84  K.  W.  Bep.  774,  and  note;  Daniels  v.  Gower,  (Iowa,)  8  N.  W.  Bep.  4aiL 
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the  plaintiff;  and,  on  snoh  proof  being  glren,  it  is  Incnmbent  on  ttie  plaintiff 
to  show  himself  to  be  a  bolder  bonaflde,  and  for  a  valuable  consideration; 
otherwise  he  is  considered  ae  standing  in  no  better  situation  than  the  former 
holder,  in  whose  hands  the  instrument  reoelTod  the  taint." —  must  apply. 
The  onu4  was  on  the  plaintiff  to  show  that  it  was  exempt  fnun  the  defense. 
As  It  did  not  do  80,  it  most  fall.  Order  affirmed. 


SaomUTr  Bahx  or  VbxamoTX  «.  ^nm  imd  ottiars. 

{Supreme  Oottrt  of  SRmtetota,   December  18, 1887.) 

ImoLTEROT— AsBiQiniiirr  bt  PAimrsaBHiF— Sep&batb  FBonitTT  PAasn  bt. 

Ad  Mrignment  made  by  two  partners  under  the  inBolvent  lav,  conatmed,  and 
hM  to  pan  the  separata  jwoperty  of  the  partnsiB,  ai  well « their  partnenhlp  pKf^ 
erQr. 

(/B^UabM  by  H)M  ObHrtL) 

Appeal  from  district  court,  Hennepin  county;  Rea,  Judge. 
Hale  <(  Peck,  for  Security  Bank  of  Minnesota,  appellant.  Hemtng  Coch- 
ran and  BhatOt  Beit  A  Cray,  for  BriQr  and  others,  respondents. 

Qn^rzLLAS,  0.  J.  The  onty  qoestlon  in  the  ease  is  vhether  a  oercsiA  a»> 
slgnment  execated  by  the  defendant,  nnder  the  insolvent  law  of  the  state*  is 
an  assignment  of  only  partnership  proper^,  or  Is  operative  to  also  tranKter 
their  s^arate  proper^.  The  assignment  differs  from  ttiat  In  May  r  Walkert 
85  Minn.  IH  28  N.  W.  Bep.  252,  in  that  the  operation  of  the  latter  was,  by  its 
express  terms,  rastrli^ed  to  partnership  property.  This  assignment  recites 
**  that  Bi^ard  B.  Beede  and  George  W.  Bray,  oompostng  the  Arm  tit  Beede  ft 
Brajf**  are  Indebted*  etc.,  and  are  unable  to  disidiarge  their  jnst  debts  and 
liabilities,  and  that  oert^n  persons  bare  commenced  an  action  agalmt  them* 
**partnen  as  Beede  ft  Bray,"  and  that  upon  an  attachment  therein  the  prop- 
er^ of  "Beede  ft  Bray"  was  attached,  and  then  proceeds;  "Now,  therefore* 
this  Indenture  made  this  twenty-sixth  day  of  February,  A.  D.  1887,  between 
said  Blchard  D.  Beede  and  George  W.  Bray,  partners  as  Beede  ft  Bray,  parties 
of  the  first  part, "  "and  Henry  P.  Herring."  •  •  •  "party  of  the  second 
part,  witnesaeth,  that  the  said  parties  of  the  first  part,  in  consideration,"  etc.* 
"  hare  granted,  bai^alned*  sold,  conveyed,  assigned,  transferred,  and  set  over, " 
etc.,  all  the  lands,  tenements,  hereditaments,  and  appurtenances,  goods,  ^iat> 
tels,  cboses  in  action,  claims,  demands,  property,  and  effects  of  every  descrip- 
tion, belonging  to  the  parties  of  the  first  p^  wherever  the  same  may  be  sit- 
uated ,  and  for  a  full  and  more  definite  description  of  which  reference  is  hereby 
made  to  the  inventory  to  be  made  and  filed  under  this  assignment,  as  pro- 
vided by  law.  It  being  the  full  intention  of  this  conveyance  to  assign  to  the 
said  puty  of  the  second  part  all  property  owned  by  said  grantors,  Beede  ft 
Br^,  whether  situated  in  the  state  of  Minnesota,  or  in  any  other  state  or  ter- 
ritory, except  such  property  as  la  by  law  exempt  fr<»a  levy  and  sale  on  execn- 
tion."  Then  follows  the  statement  of  the  purpose  of  the  assignment,  and  of 
the  disposition  to  be  made  of  the  property;  being  in  accordance  with  the  in- 
solvent law.  Tbeasslgnment  was  signed  by  the  defendants  in  their  individ- 
ual namee,  and  sealed  with  their  individuaJ  seals. 

Whether  this  instrument  transfers  the  separate  as  well  as  the  partner^ip 
property  of  the  defendants  depends  on  whether  the  words,  "composing  the 
firm  of  Beede  ft  Bray."  and  partners  as  "Beede  ft  Bray,"  whenever  occurring, 
were  used  only  as  desoriptio  peraonaramt  or  were  intended  to  restrict  the  as- 
signment to  property  owned  by  them  as  a  partnership.  At^de  from  these 
words,  the  description  of  the  property  is  sufRoient  to  cover  all  the  property  of 
the  defendants,  separate  and  partnership.  The  concluding  clause  of  the  de- 
scription above  quoted,  "it  being  the  full  intention,"  etc.,  seems  added  to 
make  more  clear  what  pr^Mtlyttie  parties  intended.  That  clause  as  a  whde, 
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Snclndee  th«  aapwftte  property,  not  ODly  by  its  general  termi.  but  the  ex- 
oefHaa.  As  a  purtnentaip  can  have  no  eumpt  property,  (Bakmr  t.  jBAtwAan, 
29 Minn. 235, 12N.  W.Bep.704:  ProMvr  v.  tforttey,  35Minn.  840, 29N.W. 
Bep.  1 56, )  the  words  of  the  exoeption  would  be  meanii^ilees,  and  of  no  effect,  un- 
less tb^  were  uaed  to  except  from  the  oooTflywkce  separate  prc^»«ty  that  would 
otherwise  pass,— property  that  could  be  exempt  la  view  of  the  genwal  terms 
describing  the  property,  and  at  the  exception,  it  cann<^  be  said  to  be  clear  that 
the  words  describing  the  assignors  as  partners  were  intended  also  to  define  the 
property  intended  to  pass;  and,  such  being  the  case,  the  presumption  is  that 
the  parties  used  the  words  In  that  sense  that  would  make  the  instrument  le- 
gal and  effectual  to  carry  out  the  general  purpose  had  in  view. 

If  the  parties  intended  the  assignment  to  pass  only  partnership  property, 
then  it  was  void.  Jfopv.  W€tiicer,»upra;  but,  if  It  was  intended  to  pass  also 
their  sepuate  property,  it  was  valid.  It  would  require  something  more  sig- 
nificant Vbaa  inserting  the  words,  "partners  as  Beede  &  Bray,"  after  the 
names  of  the  assignors,  to  limit  the  description  of  the  property  in  such  a  way 
as  to  make  the  instrument  void,  and  so  defeat  the  evident  purpose  of  the 
parties.  The  reference  to  the  inventory  to  be  filed  did  not  control  the  assign- 
ment. Under  no  bankrupt  law  did  the  schedules  filed  by  the  bankrupt  ever 
limit  the  <9eratton  on  hie  pBopwty  of  the  bankmptey  proceeding.  Order  af- 
Armed. 

Yaxoxekbubbu,  J.,  took  no  part  in  this  decision. 


JoHmoH  and  anotbw  «.  Cooks. 
(Siginm  Cburt  ^  Jflmnwia.  Deowuber  18,  1887.) 

L  HoBTQAOn — ^FOSBCLOBURB — NoTIOI — DKB0RIPTtO!r. 

The  dcHTiption  of  the  lands  in  ft  notice  of  foreclosure,  under  the  power  In  a 
mort^ge^  was:  "The  undivided  half  of  l(rti  two  CO  and  three,  (3,)  io  Dlocfc  two, 
f2.J  Lot  eight,  in  blook  four.  (4,)"  etiL  HWd,  that  the  woxdit  "the  ondlWded 
half, "  apply  only  to  lots  2  and  3. 

8.  Basic— PLAca  or  Salb— Tehpobabt  Coubi^Boubb. 

In  sncb  notice,  the  place  of  sale  was  described  as  "  at  the  front  door  of  the  oonrt- 
house  in  the  city  of  HinneapoUs,  oomer  2d  Ave.  8.  and  8d  Bt."  The  connty  court- 
house liad  been  partly  destroyed  by  flre^  and  the  ooanty  ootumlnionflra  haa  rented 
a  bailding  on  the  corner  of  Second  avenoe  south  and  Third  street  for  the  meetiogi 
of  the  courts,  and  for  some  of  the  county  officers,  and  it  was  used  for  that  purpose 
for  some  weeks  before  the  date  of  the  notice,  and  till  after  the  sale.  H^d,  a  proper 
designation  of  the  place  of  sal^  and  that  the  sale  was  properly  made  at  the  front 
door  of  the  building  at  the  corner  of  the  two  streecs,  though  the  door  Isadln^  to  the 
court-rooms  (which  were  in  the  second  story)  was  St  the  rear  of  the  buUdiog  on 
Third  street,  80  feet  distant  from  ila  front. 

Sk  Samb— Validitt  or  Sai.b— Ihadbqdaot  or  Pbiob. 

When  there  is  no  fraud  nor  irr^larity  in  the  sale  under  the  power,  mere  Inade- 
quacy in  the  price,  especially  if  there  be  a  right  of  redemptloti  from  the  aale^  is  no 
ground  for  setting  aside  the  sale. 

4.  Sahb— Omimiov  to  Filb  ArrtDAViT  of  Oo«n  akd  DtnuBSBKBim. 

The  omission  to  file  tbeaffldaritof  ooets  and  ditbuiMBrents  nquired  braectlon 
23,  c  81,  Gen.  St.  ISTd,  do«  not  aflbot  thevalidUy  of  the  wle. 

(£^Ua&iu  hy  th«  Omtrl.) 

Appeal  from  district  court.  Hennepin  county;  Bea,  Judge. 
Croat    Carleton,  for  Johnson  and  another,  app^nts.  John  S.  rondsr- 
2^,  for  Co<^,  respondoit. 

Gn-FiLLAN,  C.  J.  Action  to  set  aside  a  foreelosuTe  of  a  mortgage,  under 
the  power  of  sale  contained  in  It.  Two  matters  are  chained  as  IrregularitieB 
in  the  sale:  First,  that  the  place  of  sale  mentioned  in  the  notice  of  sale  was 
Indefinite;  seoond,  that,  while  the  mortgage  was  of  the  entire  intweat  in  the 
two  lota  owned     plaintiff,  the  noUea  of  sale  deoerlbed  the  morfigage  as  upon 
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an  andlTlded  halt  of  tboM  lote.  The  dMcrlpUon  ta  the  notice  of  sa]«-was: 
"The  undivided  half  of  loto  two  (2)  and  thrae,  (8.)  in  block  two.  (2.)  Lot 
ofght.  (8,)  in  Mock  four,  (4.)  Lot  six.  (6.)  in  block  flTC,  (5.)  and  tot  ave.  (5,) 
in  block  nine,  (9. )-all  in,"  etc  Lote  8  and  5  an  plaintiff's  lots.  The  point 
made  by  pUintlff  la  that  the  worda,  "the  nndlvided  half, "  apply  to  aU  the  lota 
mentkimd.  thvf  do  apjdy  to  the  tote  nwitioaed  in  the  same  aentenoe.  But 
they  an  not  carried  over  into  the  other  sentences  d  the  deecrlpUon  bo  aa  to 
apply  to  the  lots  nwntloned  in  those  aenteneea.  The  notice  ia  regular  in  that 
respect. 

The  pteoe  of  sale  is  deaerlbed  aa  "at  ttw  front  door  of  the  ooort-honae  in  the 
city  of  Minneapolis,  comer  2nd  Ave.  S.  and  Sd  Stre^  being  in  said  connty." 
The  tenna  "Seeond  An^"  and  "Sd  St.**  are  flffurea  and  abbnviationa,  the  Big- 
niflcation  of  whioh  everybody  anppoaed  to  know.  They  are  need  to  desig- 
nate the  location  of  the  oomt-hmise.  The  fiwta,  aa  found,  an  that  the  old 
court-house  of  the  connty,  used  aa  anch  for  many  years,  had  been  partly  de- 
atroyed  fire,  so  that  the  court-rooms  and  the  rooms  of  several  of  ^e  ooun^ 
officers  could  not  be  used,  and  the  county  ccmimissionem  had  rented  a  building 
on  the  oorsw  of  Second  avenue  aonth  and  Third  street.  In  Uinnei^ls,  ftw 
tiiree  mootha.  for  temp(»ary  oae  tot  aome  of  tiie  county  (Moen  and  for  all  the 
court-rooms,  while  the  former  court-house  was  undergoing  reptdra.  The  an^ 
ditor,  treasurer,  raster  of  deeds,  and  clerk  ot  the  court  bad  nmoved  into  this 
bnikUng ;  the  oth«8  nmainlng  in  the  old  oourMtouae.  The  new  building  was 
need  as  a  court-house  from  April  8th  till  the  latter  part  of  July;  one  term 
and  part  of  another  of  the  district  court  having  been  held  in  it.  The  notice 
of  sale  waa  dated  May  15tb  and  the  sale  was  June  27th.  This  new  building 
was  a  proper  place  at  wfaicb  to  make  the  sale,  and  it  was  proper  to  designate 
it  in  the  notice  as  the  place.  It  does  not  appear  that  any  one  was  misled  by 
tile  notice.  It  is  found  aa  a  tact  that  no  injury  accrued  to  plaintiff  from  the 
fact  that  the  sale  was  made  at  that  building.  With  the  addition  to  the  terma 
"court-house"  of  the  words  "comer  2nd  Avei  and  3d  St., "  it  is  difficult  to  see 
how  any  one  could  be  misled  aa  to  where  the  sale  was  to  be.  The  front  of  the 
building  was  on  Second  avenue,  a  door  mtering  at  the  comer  ot  it.  At  this 
door  the  sale  waa  made.  The  entrance  of  the  court-rooms  ( which  were  in  the 
aeeond  story)  was  on  Third  street,  at  the  rear  of  the  building,  about  80  feet 
from  the  cmmer.  The  court  below  finds  aa  a  fact  Uiat  no  injury  accrued  to 
plidntiff  from  the  aale  being  made  at  the  door  at  the  timt  of  the  building, 
rather  than  at  any  other  door;  and  it  is  not  ^parent  howtberaoould  any  have 
accraed.  The  sale  waa  really  made  at  the  door  designated  in  the  notice,  whiob 
does  not  say  front  door  of  the  court-room,  but  front  door  of  the  court-house, 
which  It  dwcribes  as  at  the  "comer  of  2nd  Ave.  S.  and  8d  8t." 

No  ftaud  is  allied;  and  there  being  no  irregularity  in  the  notice  of  sale,  or 
In  the  sale,  inadequacy  of  the  price  at  which  the  lots  were  sold  was  not  mate- 
rial.  When  then  is  no  irregulariiy  In  ^e  sale,  nor  fraud  on  the  part  of  the 
mortgagee,  and  especially  where  there  Is  a  right  of  redemption  from  the  sale, 
mere  inadequacy  of  price  is  not  of  itself  ground  for  setting  aside  a  sale  under 
the  power.  Cameron  v.  ^dam«,  31  Mich.  426;  Mamoeil  v.  Neioton,  65  Wis. 
261.  27  K.  W.  Bep.  81.  And  even  though  the  other  allegationB  of  the  comp. 
plaint  wen  such  as  to  make  those  as  to  inadequacy  of  price  material,  and  to 
make  It  error  in  the  court  to  strike  them  out,  still  the  result  of  the  trial 
shows  that  there  could  be  no  prejudice  from  such  error;  for,  upon  the  facts 
found  as  to  the  other  allegations  in  the  complaint,  the  retention  in  the  com- 
plaint of  the  allegations  as  to  inadeqoacy,  and  even  proof  of  such  allega- 
tions, would  not  have  affected  the  result,  nor  benetited  the  plaintiff  in  the 
least.  For  this  reason,  we  need  not  consider  whether,  upon  the  complaint 
alone,  the  allegations  ought  to  have  been  struck  out. 

The  neglect  of  a  nwttg^^  to  Ale  the  affidavit  of  coats  and  dlshursementa 
aa  rnqoind  1^  aeeUon  28,  o.  81,  Oen.  St.  1878,  cannot  affect  the  validity  at 
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the  sale.  If  It  could,  then  ft  would  be  in  the  power  of  a  mortgagee,  hy  audi 
B^Iect,  to  defeat  the  title  of  a  bona  fide  purohaaer  at  the  sale.  The  affidavit 
la  no  part  of  the  sale  proceedings.  The  aala  is  compld»  (so  far  aa  any  act  is 
requind  to  complete  it)  when  the  certificate  is  executed,  acknowledged,  and 
and  recorded.  There  was  no  error  in  strilciog  out  the  aU^ations  in  the  com- 
plaint in  lespeot  to  the  omissioa  to  file  such  affldavit.  Jodgment  affirmed. 


Johnson  e.  CmoAoo,  B.  &  N.  B.  Co. 

(Avrmw  Oovsrt  of  MitoMota.   Decsrabar  IS,  1SB7.) 

1.  Tbial — RxMABKB  or  OotnnBL— WHBir  kot  Prejitdioial. 

DeoisioD  of  tbe  trial  oourt,  that  Improper  remarks  of  oomuel  in  «amminc  np  did 
not  pr^adice^  sustained. 
&  Bmikbbt  DoMAUf— Ikjobt  to  LAin>  bt  Op^batioh  or  Bailboad. 

Where,  from  the  evidence,  it  is  apparent  to  the  Jury  that  maintaining  and  oper- 
atioR  a  railroad  near  buildings  Increases  the  risk,  the  Jury  may,  though  no  witness 
has  testified  directly  that  it  will,  consider  such  risk,  in  estimating  the  damage  to 
the  land  on  which  the  boildinRs  stand, 
8.  Bank— MBABUiut  or  Damaob^-Opiitiovb  or  Winrisnt  hot  Ooitai.asi'n.  ■ 

The  opiniona  or  artimatas  of  witueases,  as  to  the  amount  <tf  damage  done  to  the 
land,  not  taken  by  tailing  part  for  railroad  purposes,  arenotooncliisiveon  tliejary. 
{ffjfOabui  bv  the  Court.) 

Appeal  from  district  court,  Winona  county;  Stabt,  Judge. 
Wilson  cfr  Bowers,  for  Johnson,  respondaiit.    WUlUtm  0ale,  tot  Ohieago^ 
B.  &  K,  B.  Co.,  appellant.  r 

GzLPTLLAN,  C.  J.  This  was  a  proceeding  to  ascertain  the  damages  to  re- 
spondent's lot,  and  the  buildings  ttiereon,  in  the  city  of  Winona,  by  taking  a 
part  of  the  street  in  front  of  and  belonging  to  the  lot  to  lay  appellant'a  track 
along  it.  The  jury  had  a  view  ot  tbe  premises.  Evidence  was  given  on  both 
sides  of  the  value  of  the  lot.  and  of  the  buildings.  Respondent  offered  evi- 
dence of  the  cost  of  the  buildings,  which  was  excluded.  His  counsel,  in  ar- 
guing tbe  case  to  the  jury,  referred  to  the  description  of  the  buildings,  and 
thbir  view  of  them,  and  proceeded:  "I  ask  you  to  say  whether  they  could  be 
put  there  for  S7.000."  The  appellant's  counsel  excepted  to  this  language,  and 
it  was  repeated  twice,  each  time  being  excepted  to.  Tfaia  is  claimed  to  have 
been  misconduct  on  the  i»rt  of  respondent's  counsel,  and  was  one  d  tbe 
grounds  of  a  motion  for  new  trial,  and  the  refusal  oi  the  oourt  below  to  grant 
a  new  trial  by  reason  of  It  is  assigned  aa  error. 

.  The  respondent's  counsel  mi^  luye  gone  b^ond  the  legitimate  line  of  ar- 
gument of  tbe  case  in  referring  to  a  matter  aa  to  which  e^tonce  had  been  ex- 
eluded.  In  eha^^g  the  jury,  tbe  oourt  insbiieted  Uiem  vwy  emphatically 
that  the  cost  of  the  buildings  was  not  in  issnei  and  tbey  were  to  disregard  any 
statement  made  In  regard  to  it,  excqit  as  the  cost  was  Involved  in  the  mark^ 
value.  We  cannot  say  that  the  remarks  of  counsel  prejudiced  the  appellant 
before  tbe  jury,  and  tbe  oourt  below,  with  much  better  opportunity  than  we 
have,  has  decided,  in  ref  oalng  the  new  trial,  that  they  did  n^  prej  udioe.  The 
record  would  have  to  ^ow  a  decided  protebility  of  i»ejiidioe  to  JusU^  us 
in  reversing  that  dedslon.  Tbe  oaae*  as  presented,  does  not  call  on  as  to 
do  80. 

One  instruction  to  the  jury  was:  "The  increased  risk  of  flre,  if  any,  tothe 
buildings  on  the  premises,  is  an  element  of  damages  for  you  to  consider  and 
determine,  so  far  as  it  affe^  ttie  vi^ue  of  property  witti  the  railroad  in 
front  of  it. "  It  is  not  denied  that  in  saoh  cases  increased  risk  of  flre  to  build- 
ings is  a  proper  element  of  damagaa.  The  objei^lon  was  that  the  testimony, 
as  to  increased  risk,  was  that  of  (me  witness,  engaged  in  insuranoe,  who,  on 
being  asked  if  laying  tbe  track  and  the  use  of  it  In  front  of  the  premises  would 
increase  the  risk  of  flre,  answered,  "I  don't  know  that  it  would;"  and  that. 
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therefore,  tjiere  waa  no  evidence  of  increase  of  risk ;  or,  ratber,  that  the  evidence 
showed  DO  Increase  of  risfc.  Bnt  notwithstanding  what  the  witness  said,  and 
that  there  was  no  other  whotestlBed  on  the  point,  the  Jury  might  Bnd  that  there 
was  increased  risk.  They  saw  the  premisea;  tbeeharacter  and  situation  of  Uie 
buildings,  where  ttn  tradfc  was  laid  within  15  feet  of  them;  and  the  evidenco 
informed  them  to  what  extent  the  track  was  to  bt*  used. 

Now,  there  are  some  tilings  connected  with  the  running  <^  railroads  that 
are  matters  of  common  knowledge  and  observation,  and  which  everybody  is 
supposed  to  know.  Among  these  is  that  ioconioUves  passing  to  and  fro  are 
liable  to  scatter  sparks,  and  that  such  sparks,  lighting  on  any  combustible 
material,  are  apt  to  ignite  it;  and  a  jury  Iiave  a  right  to  apply  this  common 
knowledge  in  determining  whether  a  witness,  who  testifies  tliat  a  railroad, 
laid  and  used  within  16  feet  of  a  building,  does  not  affect  its  value,  or  one 
who  testifies  that  it  will  diminish  the  value,  is  most  entitled  to  credit.  There 
was  no  error  ia  the  instruction. 

The  court  also  instructed  the  jury:  "The  opinion  of  witnesses  that  have 
been  introduced,  concerning  the  amount  of  the  damage  to  this  property,  Is 
not  at  all  couclusiTe  upon  you  in  estimating  the  damage.  If  on  the  evidence 
you  believe  that  the  damage  is  greater  than  any  of  the  estimates  put  it,  you 
may  give  a  greater  damage  by  your  verdict."  The  verdict  was  considerably 
less  than  some  of  the  estimates  of  witnesses  put  it.  It  ia  objected  to  the 
charge  that  it  left  the  jury  to  fix  the  damages  arbitrarily,  as  their  paasions 
or  prejudices  might  incline  them.  It,  however,  requires  them  to  find  the 
damage  from  the  evidence.  Tliat  included,  not  merely  the  opinions  of  the 
witnesses  as  to  the  amount  of  damage,  but  the  reasons,  if  any,  which  they 
gave  for  them;  the  testimony  as  to  the  character  and  situation  of  the  prop- 
erty, its  uses,  and  how  snch  uses  might  he  affected  by  the  construction  and 
operation  of  the  railroad.  Where  testimony  as  to  values  is  mere  opinion,  the 
jury  are  not  bound  by  the  amounts  stated  by  the  witnesses.  The  facta  and 
reasons  stated  by  a  witness,  as  a  basis  for  his  estimate  of  value,  may  t>e  such 
as  to  justify  the  conclusion  that  the  estimate  Is  too  high  or  too  low,  and  the 
jury  surely  could  not  be  required  to  ignore  such  facts  and  reasons.  Tlie  au- 
thorities are  practically  uniform  that  a  witness'  estimates  of  value  are  not  con- 
clusive on  the  jury.  Patterson  v.  Boston,  20  Pick.  159;  Murdook  v.  Sum- 
ner, 22  Pick.  156;  Hsad  v.  Hargraw,  105  U.  8.  45;  Anthony  v.  SUnton,  4 
Kan.  211;  Ward  v.  Lawrence,  79  lU.  295;  ifcReynolds  v.  Hailtoay  Co.^  106 

m.  152. 

opinions  of  values  are  from  necessity  received  as  evidence,  and  the  jury 
must  consider  them  with  the  other  evidence,  (as  they  were  fully  instructed  to 
do  in  this  case. )  Where  an  article  has  a  fixed  maricet  price,  as  is  the  case  with 
grains,  stocks,  and  many  other  articles,  in  the  markets  where  such  commod- 
ities are  bought  and  sold ,  testimony  as  to  such  price  is  as  to  a  fact,  and  not  to 
an  opinion,  and  is  to  be  considered  differently;  so,  also,  Is  an  expert^s  testis 
mony  as  to  a  stdentiflc  fact. 

The  charge  was  coneet.  Order  afflimed. 


Slatsb  V,  Slater. 

{Buprme  Cburt  «f  iMoa.   December  7, 188T.) 

DrvoHOE— EviDSBCB— Appsal. 

The  action  of  the  trial  conrt,  Iti  diamlssing  an  action  for  divorce  on  the  ground 
of  adoltery  and  crael  and  iDhuman  treatment,  will  be  soatalned  on  appeal,  where 
the  evidence  doei  not  show  that  the  plaintiff  establisfaad  her  claim  by  a  clear  pr»- 
ponderance  of  evidrace. 

Appeal  from  dreuit  court,  Oass  county. 

Action,  by  Nanina  Slater,  for  a  divorce.  Judgment  for  the  defendant,  and 
plaintiff  appeals. 
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A.  a.  Churohttl  and  Willard  tt  9lttcher,  tor  spp^ant.  L.  D8  Zano, 
for  appdiee. 

SEErEBfi,  J.  The  plaintifF  and  defendant  were  married  in  November,  1883. 
She  was  twentf^ix  or  seven  jeara  oM  and  he  was  fifty-three  or  four.  They 
lived  together  until  August,  1B84,  when  the  plafnUfl  left  the  defendant,  and 
In  Koveniber  following  thlB  action  was  commenced.  The  grounds  on  which 
the  relief  Is  asked  are  adaltery  and  inhuman  treatment,  endangering  the  life 
of  plaintiff.  The  evidence  is  exceedingly  voluminous,  there  b^ng  about  200 
printed  pages,  which  have  been  carefully  read,  together  with  the  arguments  of 
ooansel  It  is  obvious  It  would  require  much  space  and  time  to  set  out  this 
evidence,  and  sufflcientty  comment  thereon  to  make  onraelves  understood. 
We  do  not  believe  this  is  necessary  or  proper  for  several  reasons ;  one  of  which 
Is  that  much  of  the  evidence  is  unQt  for  publication.  We  may  say,  generally, 
also,  that  much  of  the  evidence  is  irreconcilable,  nor  can  it  be  said  that  sev- 
eral of  the  witnesses  were  simply  mistaken ;  but  conviction  is  forced  upon  ns 
tiiat  more  than  one  witness  has  sworn  falsely.  Take  the  transaction  said  to 
have  occurred  in  the  bam  between  the  plaintiff  and  defendant  as  an  example. 
One  of  them  ia  testified  to  by  the  defendant  and  two  other  witnesses.  Now, 
these  persons  have  sworn  ^sely,  or  the  plaintiff  has,  and  yet  the  general 
reputation  of  neither  is  impeached.  This  Is  true  as  to  the  other  transaction. 
It  is  claimed  for  the  plaintiff  that  she  has  been  corroborated  by  certain  wit- 
nesses introduced  by  her.  We  must  not  be  understood  as  intimating  these 
witnesses  have  sworn  falsely,  nor  do  we  so  desire  to  be  understood  as  saying 
that  the  plaintiff  or  defendant  or  any  other  particular  witness  has  so  testified, 
but  only  that  some  one  has.  It  would  not  be  any  benefit  to  the  profession  or 
parties  to  set  out  the  evidence,  and  comment  thereon.  The  only  effect  this 
would  have  would  be  to  give  greater  publicity  to  this  unfortunate  controversy. 
Therefore,  after  careful  consideration,  we  deem  it  beet  and  sufficient  to  say 
that.  In  our  opinion,  the  plaintiff  has  failed  to  establish,  by  a  prepondCTance 
of  the  evidence,  that  she  is  entitled  to  a  divorce.  Thwefore  the  jadgment  of 
the  circuit  court  is  alUrmed. 


Swan  «.  Whalby  and  others. 

(Supreme  Cbwrt  of  Iowa.   December  8,  1887.) 

1.  Taxatioh— NoncK  to  Rkdikx—" Lawful  Holme"  or  Cebtifioati— Pabtitke. 

Code  Iowa,  |  89i,  provides  that  notice  to  redeem  from  tax  sales  shall  be  given  by 
"  the  lawful  bolder  of  the  certifloate^"  A  person  purohased  real  cstataata  tax  talc^ 

in  partnership  vitb  another,  and  took  the  certidcates  In  his  own  name.  In  divid- 
ing the  aertlSoates  with  bis  partner,  lie  wrote  bia  name  on  one,  and  delivered  it  to 
his  partner,  with  the  object  of  transferring  it.  Htld^  that  such  partner  was  the 
*'  lawfal  bolder  "  and  the  proper  person  to  give  the  notice,  notwithstanding  the  In- 
formalitr  of  the  asstgnment. 

2.  Samb— AasioirttBifT  or  CaimriOATB — Failubk  to  RaooaD. 

Code  Iowa,  3  688,  provides  that  a  certificate  of  purchase  afc  tax  sale  shall  be  as- 
signable by  Indoniement,  and  shall  vest  the  title  of.  the  purchaser  in  the  assignee, 
and  that  the  aasigutiient  shall  be  recorded  with  the  county  treasurer.  The  pur- 
chaser of  real  estate  at  tax  sale  placed  hia  name  on  the  baolc  of  the  certificate,  and 
delivered  it  to  another,  who,  by  a  fall  assignntent,  transferred  It  to  defendant. 
The  assignment  was  not  placed  on  record.  Held,  that  recording  the  assigninent  was 
not  essential  to  the  sale,  but  was  for  the  purpose  of  affording  evidence  to  the  treas- 
urer of  who  was  entitled  to  the  deed  when  the  right  to  it  accrued. 
S.  Same— Validitt  or  UsBEooEDan  AflaiQNMBiiT. 

Defendant  purchased  a  certificate  of  tax  sale,  which  was  assigned  to  him ;  bat 
the  assignment  was  not  recorded.  Plaintiff,  being  the  owner  of  the  real  estate  sold, 
contracted  for  the  parohase  of  the  certiScatewith  the  original  holder,  who  bad  foi^ 
gotten  that  he  bad  sold  it.  Plaintiff  left  by  agreement  the  money  to  pay  for  the 
certificate  with  the  county  auditor,  to  be  paid  to  the  purcbaner  when  he  could  find 
the  certificate.  After  the  time  of  redemption  expired,  theasslgnee  procured  a  deed, 
that  the  statate  does  not  make  the  record  of  the  assignment  oonstruetlre  n> 
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tineortberightaof  thflRMitrnee,and  thsowner.irhedoes  txtt  redeem  Id  eorordanoe 
wikb  the  itatate,  meat  know  at  his  peril  that  b«  la  deBUiig  with  tha  owner  of  the 
certificate. 

Appeal  from  ciroult  court,  Butler  county. 

Action  in  equity  by  E.  B.  Swan  to  cancel  a  tax  deed.  Tbe  oinmlt  oourt  de- 
nied plaintiff  relief .  and  lie  Bm>ealed. 

Htmmupajf  A  fhvndy^  for  a^irtlBBt.  J,  B,  BoalM  and  0iib»m  A  Datoam, 
for  app^leea. 

RKia>,  J.  The  facts  of  the  case  ore  as  foUows:  The  re;il  estate  In  question 
was  sold  in  1880  tot  the  delinquent  taxee  of  1879,  and  was  bid  in  by  J  W. 
FhlllipB,  to  whom  a  certificate  of  purchase  was  issued,  <Clark  Fairfleld,  how- 
ever, was  intenMted  in  the  purchase  of  this  and  other  traete  of  real  estate  sold 
at  the  same  sale,  being  in  partnership  with  Phillips.  Afterwards  the  part- 
ners made  a  dirision  of  the  certificates  acquired  under  the  sale,  and  the  one  in 
question  feD  to  Fairfleld .  For  tbe  purpose  of  transferring  it  to  him,  Phillips 
wrote  his  name  upon  the  ba(^  of  it.  and  deliTered  it  to  him.  After  the  ex- 
piration oftwo  yeMs  and  nine  months  from,  the  date  of  the  sale,  Fairfleld 
caused  the  usual  notine  of  the  expiration  of  the  period  of  redemption  to  be 
served  on  plaintifT,  who  was  then  in  possession  of  the  property,  and  tbe  actual 
owner  thereof,  although  the  legal  title  was  In  another.  After  the  service  of 
the  notiee  on  plaintiff,  Fairfleld  sold.  and.  by  proper  writing  indorsed  thereon, 
assigned,  ttie  certificate  to  defendant  A.  A.  Wh^y;  but  no  evidence  of  that 
assignment,  or  the  one  from  PhUlips  to  Fairfleld,  was  recorded  in  the  treas- 
urer's office.  After  the  service  of  the  notice  to  redeem  on  plaintlfF,  he  applied 
to  AJex  Christie  tor  the  loan  of  an  amount  of  money  sufficient  to  make  the  re- 
demption. Ghrtetie  preferred  to  purchase  the  certiBcate,  and  hold  It  or  take 
a  deed  under  it,  and  hold  the  tiUe  as  security  for  tbe  loan,  and  the  parties 
a^eed  to  ti^e  that  course,  provided  the  owner  was  willing  to  sell  the  certiS- 
cate.  They  ropiied  to  Fairfleld.  and  he  agreed  to  assign  the  certidcute  to 
Christie  for  t65,  which  was  slightly  in  excess  of  the  amount  that  would  have 
been  required  to  redeem.  He  directed  them  to  deposit  the  omonnt  with  the 
eoanty  anditor,  and  promised  that  he  would  assign  tbe  certiBcate  to  Christie, 
and  leave  it  with  the  auditor,  and  receive  the  money.  As  a  matter  of  fact, 
however,  he  had  already  sold  and  assigned  it  to  Whalc^^.  but  hod  forgotten 
tbe  transaction.  Christie  ieft  the  money  with  the  aodttor,  and  explained  to 
fafm  the  arrangement  with  Fairfleld.  but  directed  him,  in  case  Fairfleld  did 
not  assign  the  certiflcate  and  leave  it  with  him  before  tbe  expiration  of  the 
period  for  redemption,  to  apply  the  amount  neoeesary  to  moke  the  redemption 
on  the  last  day  of  the  period.  Plaintiff  was  present  at  tbe  time,  and  acqui- 
esced in  that  direction.  The  parties  learned  afterwards,  however,  that  Fair- 
fleld bad  not  been  able  to  flnd  the  certiBcate,  and  they  determined  that  they 
would  not  make  the  redemption,  but  would  wait  until  the  oertiflcate  should 
be  found,  or  a  duplicate  procured,  and  the  assignment  made,  and  they  in- 
formed both  the  auditor  and  Fairfleld  of  that  determination;  but  the  money 
was  permitted  to  remain  in  the  auditor's  bands.  After  the  expiration  of  tlie 
period  for  redemption,  Whaiey  presented  the  oertifloate  to  the  oonnty  treasurer* 
who  executed  to  him  a  tax  deed  of  the  premises. 

1.  It  is  contended  that  the  transaction  between  Phillips  and  Fairfleld  did 
not  amount  to  a  legal  assignment  of  the  certltieate  to  the  latter,  and  hence  he 
was  not  the  proper  person  to  give  the  notice  to  redeem;  and  not  being  him- 
self Tested  with  the  legal  title  to  the  certificate,  his  assignment  to  Wbaley  did 
not  invest  him  with  tbe  title  thereto,  or  entitle  him  to  receive  a  deed  there* 
under.  Section  888  of  the  Code  is  as  follows:  "The  certiflcate  of  purchase 
sliall  be  assignable  by  indorsement,  and  an  assignment  thereof  shall  vest  in 
the  assignee  or  his  legal  representative  all  the  right  and  title  of  the  original 
porehaaer.   •  *   *  Inoaaesaldcertiflcatelaassignedtthentheassignment 
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of  said  certificate  shall  be  placed  oq  record  in  tbeofficeof  ttieooQatytreasoFer 
In  the  register  of  tax  Bales."  The  eontentlon  is  that  t^lB  section  requires  a 
formal  assignment,  transferring  to  the  assignee  all  the  rights  and  Interests  of 
the  purchaser,  to  be  indorsed  upon  the  certificate.  So  far  as  the  objection  that 
Fairfield  was  not  the  prop^  partj  to  give  the  notice  to  redeem  is  concerned, 
we  deem  it  unnecessary  to  inquire  as  to  the  souadness  of  that  position.  Seo 
tion  894  provides  that  the  notice  shall  be  given  by  "the  lawful  bolder  of  the 
certificate."  By  "the  lawful  holder"  ismeanttheone  who  in  law  istheowner 
of  the  certificate,  and  entitled  to  the  rights  and  benefits  whicb  may  accrue  un- 
der it.  Kow,  while  the  evidence  of  Fairfield's  title  to  the  certificate  in  ques- 
tion may  have  been  defective,  there  is  no  doubt  that  be  was  in  law  the  owner 
of  it.  He  had  it  in  possession  under  the  transaction  with  FhiUipe,  the  only 
other  person  who  ever  had  any  interest  In  it.  and  who  delivered  it  to  him  with 
the  object  of  transferring  to  him  the  property  in  it,  and  who,  at  the  time  of 
the  transfer,  did  what  the  parties  supposed  was  essential  to  pass  the  title  to 
him.  If  redemption  had  been  made,  he  would  have  been  entitled  to  receive 
the  money,  and  if  he  had  retained  the  certificate  until  the  right  to  a  deed  ac- 
crued, be  would  have  been  entitled  to  it.  Beyond  doubt,  we  think  he  was  "the 
lawful  holder  of  the  certificate." 
2.  It  is  contended  that  Whaley  whs  not  entitled  to  reoeive  a  deed  «f  the 

Jtroperty  from  the  treasurer,  beciause  of  the  insufficiency  of  the  assignment 
rom  Phillips  to  Fairfield,  and  of  the  fact  that  neither  of  the  augments 
under  which  be  held  were  recorded  in  the  treasurer's  office.  When  the  right 
to  redeem  the  property  from  the  sale  expired,  some  person  was  entitled  to  re- 
ceive a  deed.  The  right  to  redeem  terminated  at  the  expiration  of  90  days 
from  the  date  of  the  service  of  the  notice  to  redeem,  and  the  right  to  a  deed 
accrued  at  that  time.  Code,  g  895.  And  of  necessity  that  right  must  have 
accrued  to  some  person.  To  whom  did  it  accrue  if  iu>t  to  Whaley?  Clearly 
it  did  not  accrue  to  either  Phillips  or  Fairfield,  For  neither  of  them  retained 
any  interest  in  the  certificate,  nor  was  either  of  them  claiming  any  interest 
therein.  The  intention  of  the  statute  is  that  the  deed  shall  beglven  totiie  law- 
ful owner  of  the  certificate,  and  clearly  Wludey  was  such  owner,  Thecertificate 
of  purcliase  is  a  mere  chattel,  and,  like  any  other  article  of  pwsonal  property, 
is  the  subject  of  bargain  and  sale.  The  provisions  of  section  888,  with  refer- 
otce  to  the  assignment  and  the  recording  thereof  in  Uie  register  of  tax  sates, 
relate  merely  to  the  creation  and  preservation  oi  the  evidenca  oi  t^e  sale. 
They  are  not  essei^ial  to  the  sale  itself.  A  right  in  and  to  the  cortifloate 
which  would  be  enforceable  in  law  can  be  created  without  either  the  wecu* 
taon  or  recordiog  ot  any  written  assignment.  The  object  of  the  provision  is 
to  afford  the  treasurer  certain  evidence  of  who  is  entitled  to  the  deed  when 
the  right  to  one  aeornes.  If*  however,  be  shoald.  wittaoat  having  any  evl- 
d«noe  oi  the  aasigmnent,  execute  a  deed  to  the  one  who  In  fa/A  ana  law  was 
entitled  to  receive  it,  the  question  of  Its  validity  would  not  be  affected  the 
fact  that  he  acted  without  such  evidence.  ■ 

8.  Finally,  It  is  contended  that  as  Whaley  neg^eoted  to  {dace  his  assign- 
ment of  retKud,  and  plaintiff  contracted  with  Fairfield  with  refwence  to  its 
purchase  and  assignment  to  Christie,  with  the  view  of  effecting  a  redemption, 
and  without  notice  of  Whaley's  assignment,  the  UMer  is  now  estopped  to  a»> 
■ert  title  under  his  deed.  But  the  statute  does  not  make  the  reooid  of  the 
assignment  oonstrncttve  notice  of  the  rights  of  the  assignea  While  a  mode 
of  making  the  redemption  is  pointed  out  the  statute,  the  owner  of  the 
property  may  effect  redemption  by  contract  with  the  holder  of  the  certifleate. 
But  if  be  elects  t»  take  that  course,  he  must  know  at  bis  peril  whether  the 
one  with  whom  he  deals  is  the  owner  of  tM  oertlflcate.  Affirmed. 
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Waxjos  v.  Bumbu.  and  another. 

(Aprmw  Cburt  igT  /ova.   Dwembsr  1^  1S87.) 

1.  TdinTATioir  or  Acriosa— Let  Loci  CowTRAcniB— Plkadisg. 

Plaintiff  soed  on  a  note  more  than  10  yeare  overdue,  allei(htg  that  It  was  raadt 
by  defenduin  while  living  in  llllDoia,  that  they  removed  to  Iowa  len  than  lO^ean 
before  suit  was  broogbt,  and  that  the  action  wae  not  barred  by  the  laws  of  lUinoia. 
Stldf  that  an  averment  in  the  answer  that  the  noteshowed  on  iti  face  it  was  barred 
by  the  statute  of  limitations  was  no  answer  to  the  allegations  of  the  petition.^ 

Z.  Patmsht^BobobIt  or  Paoor— PBSBUMPnoir  noH  Lapse  or  Ttxa. 

Suit  was  brought  In  1B86  on  a  note  made  In  1972.  A  payment  had  been  made 
upon  It  In  1879.  DelbndantB  had  failed  In  bnsinflaB,  ana  compromiaed  with  their 
flreditoTS.  i£iU,  that  the  burden  of-^oof  was  on  defendants  to-  prove  paynisut, 
andt  in  view  of  all  the  otrcQmstaoces,  the  lapse  of  time  was  Bot  entitled  to  mnoh 
consideration  as  a  presnmpUon  of  payment. 

8.  Cons— Non-BESiDEifT  PLAiKTirr— Rktosal  to  Bkqdibx  Scoobitt— Haamlxss  Ebbob. 
Plaintiff,  being  a  non-resident,  sued  defendants,  and  theoourtoverruled  a  motion 
to  oompel  nlm  to  give  a  bond  for  ooats.  iMd,  that  as  by  tfaa  JadfrnoDt  of  the  conrt 
below  defendantB  were  to  pay  the  costs,  and  it  has  bean  afllrmed  on  appeal,  d^land- 
ants  were  not  prejadiced  by  the  roUng. 

Appeal  from  diatiiet  court,  Oathrie  ooanfy;  O.  B.  Anues.  Jndge. 

Action  by  Charles  L.  Walker,  administrator,  opoa  a  promiseory  note.  The 
defendants  pleaded  payment  of  the  note  and  the  statute  of  limitations.  There 
was  a  trial  bj  the  court  witboot  a  jtuy,  and  a  judgment  for  the  plaintiff. 
Defendants  appeal. 

W.  Weeks,  for  i^^lants.  /.  J>.  Broton  and  /.  S,  A$ipUgaU,  for  ap- 
pellea. 

RoTHROOK,  J.  1.  Oounsel  for  appellants  filed  bis  abstract  and  argument. 
Irat  omitted  to  file  an  assignment  of  errors.  Appellee  filed  a  motion  to  affirm, 
because  no  wrors  were  assigned.  Thereupon  appellants  filed  an  assignment 
of  errors  three  days  before  the  first  day  of  the  t^rm  to  which  the  appeal  was 
taken.  Appellee  moved  to  strike  the  assignment  and  dismiss  the  appeal,  be- 
cause of  the  failure  to  assign  errors  within  the  time  required  by  law  and  the 
roles  of  this  court.  A  showing  wae  made  in  excuse  of  the  failure  to  serve 
and  file  the  assignment.  We  will  not  determine  in  this  case  whether  an  ap< 
pellant  may,  upon  a  proper  showing,  file  bis  alleged  errors  after  the  time  re* 
quired.  The  result  we  reach  in  the  case  renders  a  ruling  unnecessary  upon 
this  point. 

2.  ComplainMsmade  because  thecourt  struck  out  a  part  of  defendants' an- 
swer. In  which  it  was  alleged  that  the  note  sued  upon  showed  upon  Its  face 
that  it  was  barred  by  the  statute  of  limitations.  We  do  not  think  this  was 
erroneous.  The  note  was  more  than  10  years  past  due  when  tbe  suit  was 
commenced.  But  the  plaintiff  pleaded  the  residence  of  the  defendants  in  the 
state  of  Illinois  at  tbe  time  the  note  was  given,  and  their  removal  to  this  state 
less  than  10  years  before  tbe  suit  was  commenced,  and  set  forth  In  his  peti- 
tion the  statute  of  Illinois,  by  which  it  appeared  that  the  action  was  not  barred. 
It  is  very  plain  that  an  averment  that  the  note  showed  on  its  face  that  the  ac- 
tion was  barred  was  no  answer  to  the  averments  of  the  petition. 

8.  The  main  question  in  the  case  Is  whether  the  court  was  warranted  In 
finding  from  the  evidence  that  the  note  was  unpaid.  The  burden  of  est^ 
lishtng  the  plea  of  payment  was  on  the  defendants.  We  have  carefully  ex- 
amine all  the  evidence,  and  we  do  not  think  we  would  be  warranted  in  re- 
versing the  Judgment  on  this  ground.  It  is  true  tbe  note  was  payable  on  tbe 
flxBt  dAy  at  January,  1872,  and  suit  was  not  brought  thereon  nntU  Se|Mieinberp 

1  Unless  the  facts  which  render  the  statute  of  llniltetions  a  bar  to  an  action  appear  in 
tbe  complaint,  th«iy  most  be  stated  in  the  answer  to  make  the  defense  of  thestatat* 
■milable.  Faine  v.  Coutstottk,  (Wis.)  14  JS.  W.  Sep.  010. 

Digilized  by  Google 


444 


HQKTUWJHR'EEN  UTOBIBB* 


1886.  Bat  payments  were  made  thereon.  The  last  payment  indorsed  vaa 
dated  March  29,  1879.  Appellant  complains  because  the  court  stated  in  Its 
oonclusions  of  law  that  there  was  no  presurapUon  of  the  payment  of  the  note 
by  reason  of  the  lapse  of  time  ainoe  its  maturity.  The  court  did  not  find 
that  the  lapse  ot  time  was  not  a  fact  proper  to  be  taken  into  consideration 
with  the  other  facte  in  the  case  in  determining  the  question  of  payment;  and, 
in  view  of  the  fact  that  there  was  evidence  tending  to  show  that  defendants 
failed  in  business  Id  Illinois,  and  compromised  with  their  creditors,  the  lapse 
of  time  was  not  entitled  to  much  consideration  in  the  case. 

4.  The  defendants  filed  a  motion  in  the  court  below  to  require  the  plalnUfl 
to  gire  security  for  costs,  because  he  was  a  non-resideat  of  the  state.  The 
motion  was  overruled,  and  complaint  Is  made  of  this  ruling.  No  prejudice  has 
resulted  to  defendants  by  this  ruling.  All  of  the  costs  were  awarded  against 
them,  and  an  affirmance  in  this  oonrt  requires  thein  .to  pay  all  l^al  costs. 

Affirmed* 


CoHsuN  «.  CiTT  or  Kboeuk. 

(flupranw  Cbwt  ^  JbWb   Deoember  8^  1887.) 

1.  MuHioiPAl.  C0BPORATIOIT8 — Chaitob  of  Gbads— NonoE  oj  Appkai^ 

When  a  notice  of  appeal  ftom  the  commlssloner'a  apprAisenient  of  damages  in 
proceedings  to  change  the  grade  of  streebi,  under  Code  Iowa,  {  409,  providing  that 
tt  shall  begivfoi  to  the  mayor  in  writing,  etc,  is  properly  given  to  the  toayorof  ^ 
city,  it  ia  iniiuaterlal  that  bli  official  cbaraoter  is  not  designated  therein. 

2.  Sakb— Chakox  or  Okad*— Damaoes— InTKBsEcnMo  Stbbbtb. 

Where  the  grade  of  two  parallel  streets  is  to  be  changed,  andthe  street  connecting 
them  must  thereby,  necessarily,  be  changed  in  grade,  although  not  apecifiedin  the 
ordinance  flxingthe  anionnt  ofchan^e,  the  damage  caosed  to  prop^ty  on  the  In- 
tersecting street  is  a  proper  oonaideration  In  fixing  the  amount  which  aball  be  paid 
as  damages  for  the  proposed  change  of  grade  of  the  parallel  streets. 

3.  Sams— iMPRovKMntiTS  AoooBDnro  to  Ebxabluhxd  Obadb— Quxsrioii  roB  Jcbv. 

Under  Code  Iowa,  9  46^  providing  that  "  when  any  city  or  town  shall  have  es- 
tablished the  grade  or  any  street  or  allev,  and  any  person  shall  have  built  or  made 
any  Improvement  on  such  street  or  alley,  aeeording  to  tAe  ntdbluhed  grade  thereof, 
and  such  city  or  town  shall  alter  snch  eatablfshed  grade  in  snch  a  manner  aa  to  in- 
Juze  or  depreciate  the  valne  of  said  property,  said  dty  or  town  ahall  pay  the 
amount  of^ the  damages  caused  by  the  altenttion,"  the  question  whether  improve- 
ments have  been  made  "aoooriHag  U>  theettaJMthad  pKu!i''^l8  one  of  fhot  fbr  the  Jury. 
Skbtkbs,  J.,  dissents. 

4.  Saub — Ikbtbuctiokb— iBTBimon  or  Bdildbb. 

Under  thia  act  an  Instruction  that,  if  respondent's  inteirtata  "iatflnttonally  bnllt 
bis  improvementa  above  thenada  lineHflstablUMd  bythe  ordinanceaof  tbedly, 
this  would  be  building  according  to  established  grade,  and  with  reference  thereto, 
and  to  correspond  with  it,  within  the  meaning  of  the  statute.  Is  erroneous,  as  it 
makes  the  question  as  to  whether  the  improvementa  were  made  according  to  the 
grade  depend  entirely  npon  the  intention  of  the  builder,  and  a  vbrdiot  thereupon 
in  favor  of  the  person  damaged  must  be  set  aside. 
6.  Abatbxbrt  Aifs  Rbvitad— Dbath— SoBsTmiTioM  or  ItBFBnBinATEV»— Appeal  rsoii 

AprBAIBEMBHT  OP  DaXAGXB  TO  LaSD. 

Alter  the  appraisement  of  damages  suffered  by  an  abntting  property  owner  by 
reason  of  a  change  of  grade  bad  been  reported  to  and  accepted  by  the  city  council, 
the  owner  died.  Held,  that  his  administratrix,  and  not  his  heirs,  waa  the  proper 
party  to  besubstltnted  in  bis  place  in  the  further  proceedings  by  appeal,  eta,  as  it 
was  then  an  interest  in  penoual  property  wliicA  was  ia  UUgatlon. 

6.  JOBT— GOHPBCBiraT— TaX-FaTB»  IB  CtTZ. 

The  fhot  that  one  called  as  a  Juror  in  a  litigation  in  which  the  dty  is  a  party  is  a 
tax-payer  In  the  dty,  is  no  ground  fbr  challenge  by  the  dty,^ 

Appeal  from  dxeait  oourt,  Lee  eounty. 


>  In  a  suit  in  Which  a  munioipal  corporation  la  a  party,  the  itict  that  a  proposed  Juror 
Is  a  tax-payer  of  the  corporation,  Is  good  ground  for  challenge  by  the  party  interested 
adTflMlytothaoi^.  KendaUr.atyof  Albia,(IowaJ8iN.  W.Bsp.688;  ssenotetoU.* 
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O.  S.  Oonklin  la  his  lUe-Uma  wm  tbe  owner  of  lots  1,  %  3,  4, 5,.ud  6.  in 
fakiek  16,  and  loto  7. 10. 11.  tad  1%  In  Mock  Ifi*  In  the  dty  of  Eeokak.  The 
hloeks  an  bounded  on  the  south  and  north  by  Fiist  and  Second  streeU,  and 
Bank  street  lies  between  them.  In  1856  the  <Aty  passed,  an  ordinance  estab- 
lishing the  grade  of  these  streets;  and  while  that  ordioanoe  was  in  fcnwe  the 
lots  were  improved  by  the  wectkm  thereon  of  certain  buildings.  ACtorwards 
anoUier  <»dinanee  was  passed,  wblob  establishes  the  grade.  ^  the  intersection 
ot  Bank  and  S^iist  stroets,  four  and  a  half  feet  lower  than  the  grade  estab- 
lisbed  by  the  ordinance  of  1866.  Oommissionors  were  i^pitoted  as  provided 
by  statute  to  assess  the  damages  which  pmperty  owners  would  sustaUi  in  ocm- 
sequenee  of  thie  change  of  grade.  The  oommiaBioners  made  an  iq}praisement 
of  Oonklin's  damages,  which  tdie  ci^  coundl  confinned,  uid  fran  the  order 
id  oonflrmation  he  appealed  to  the  circuit  court.  While  the  prooeeding  was 
pending  in  the  drauit  court*  Oonklin  died,  and  the  present  plaintiff.  Sanh  A. 
Oonklin,  whoistheadminiatratrix  of  hisestate,  was  substituted  byozderoC  the 
eonrt.  The  trial  in  the  circuit  court  resulted  in  the  award  of  damages  mate- 
rially gm^er  than  that  made  by  the  commissioners.   The  city  appealed. 

Andsrsom  Jknft  4k  Uagurman,  tat  appellant.  Craia,  OoUiw  A  Craig,  for 
•n>>Uee. 

Bbbd.  J.  1.  The  notice  d  the  ai^eal  from  the  order  oonflrming  the  ap- 
pxaisement  of  the  damages  by  the  omnmissioners  was  direefced  to  "the  Hon- 
cwable  George  D.  Band,  mayor  of  the  cii?.  of  Keokuk,  **  and  the  following  ao- 
oeptanceof  service  was  inctorsedon  it:  "I  hereby  accept  service  of  tiie  abore 
notice  this  twent^^eoond  day  of  June.  1S83.   Qbobgb  X>.  Band,  Mayor." 

The  city  filed  a  motion  in  the  circuit  court  to  dismiss  the  appeal,  because  of 
the  allied  insufficiency  of  the  notice,  but  the  motion  was  overruled.  The 
point  urged  in  support  of  the  motion  is  that  the  notice  runs  to  said  Hand  in 
nis  individual,  rather  than  in  his  <^cial,  capacity.  The  provision  under 
which  an  appeal  in  a  proceeding  of  this  diaracter  may  be  taken  ia  found  in 
section  ^9  of  the  Oode,  and  is  as  follows:  "Any  person  interested  may  ap- 
peal from  the  order  ot  oonflrmation  to  the  circuit  court  of  the  county  in  whidt 
such  city  or  town  is  situated,  by  notice  in  writing  to  the  mayor,  at  any  time 
before  the  expinition  of  twmty  dsya  after  the  entering  of  the  order  of  oon- 
firmaUon."  Under  that  provision  the  notice  of  appeal  must  be  given  to  the 
mayor.  If  a  notice  sufficient  in  form  is  given  to  the  person  who  holds  the  of- 
fice of  mayor,  it  is  immaterial,  we  think,  how  it  is  directed,  or  by  what  title 
he  is  designated.  A  notice  directed  to  the  mayor,  the  d^.  or  to  George  l>. 
Band,  if  he  as  matter  at  fact  was  mayor,  would  havs  answered  all  the  pur- 
poses of  the  law. 

It  is  ui^^.  howsvev,  that  thwo  is  no  evidence  in  the  record  that  Band  was 
mayor  at  the  t»me.  The  motion,  however,  makes  no  question  of  tbat  kind. 
The  ground  upon  which  it  asked  the  court  to  dismiss  the  proceeding  was  that 
the  notice  was  directed  to  Band  in  his  individual  eapacttty.  and  not  that  he 
was  not  in  fact  nuiyur  of  the  city.  Defendant  Is  not  no  w  sntltted  to  have  that 
question  considered. 

2.  The  dty  <rt})eoted  to  the  substitution  of  the  admlDlatratrix  as  plaintiff. 
It  was  proven  on  the  trial  that  Oonklin  left  surviving  lilm  a  widow  and  four 
children,  all  of  whom  resided  in  Lee  county,  and  were  of  full  l^al  age;  and 
it  is  insisted  that  upon  the  death  of  Oonklin  they,  and  not  the  administratrix, 
were  the  parties  in  interest,  and  should  have  been  sutwtltuted.  If  it  can  be 
said  Uiat  the  injury  which  was  to  be  compensated  by  the  damages  acooFd«d 
in  the  prooeeding  had  already  occurred  when  Oonklin  died,  it  would  be  clear 
that  the  right  to  compensation  was  in  the  nature  of  a  personal  claim  in  his 
favor,  which  like  any  other  personal  property,  would  descend  to  the  adminis- 
tratrix. But  if.  on  the  other  hand,  the  damages  will  accrue  only  when  the 
^lyaloal  ehange  in  the  grade  is  madOi  and  the  object  of  the  prooeeding  is  to 
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determine  in  advance  the  amount  which  will  be  a  just  compensation  for  the 
injury,  when  it  occurs,  it  is  equally  clear  that  the  owners  of  the  realty  ate 
necessarr  parties  to  the  proceeding.  It  was  held  by  this  court  in  Hempstead 
T.  Dee  Moinet,  69  Iowa,  86,  18  N.  W.  Bep.  676.  that  the  right  of  action  for 
the  recovery  of  damages  on  aocount  of  a  change  of  grade  in  a  street  arose, 
not  when  the  ordinance  making  the  change  was  passed,  bnt  when  the  physi- 
cal change  of  the  surface  of  the  street  was  made.  In  that  case,  boweTor,  the 
(dty,  after  making  the  ordlnanoe,  proceeded  wA  once  to  reduce  the  street  to 
the  established  grade.  No  proceedings  were  had  in  advance  of  the  work  to 
ascertain  the  extent  of  tbe  injury  which  the  property  would  sustain  in  conse- 
quence ot  the  change  or  to  compensate  the  owner  therefor.  The  rule  laid 
down  in  the  case  is  founded  on  that  state  of  facts,  and  it  is  not.  necessarily 
applicable  in  a  proceeding  of  this  character.  When  tbe  commfsslonos  re- 
turned theh*  appraisement  to  the  city  council,  that  body  had  the  power,  at  its 
discretion,  to  either  annul  or  confirm  the  award.  Code,  §  469.  If  they  bad 
elected  to  annul  the  appr^sement,  the  whole  pnweeding  would  have  been 
an  end.  No  rights  would  have  accrued,  and  no  liabilities  would  have  been 
Incurred  by  it.  But  when  the  council  confirmed  the  ^praisement  the  city 
acquired  the  right,  upon  the  payment  or  tender  of  the  damages,  to  reduce  tbe 
street  to  the  new  grade.  By  that  act  it  determined  that  it  would  make  the 
physical  change  necessary  to  conform  it  to  the  grade.  Having  thus  acquired 
the  right  to  do  the  act  which  would  ooeasion  the  injury  to  the  proper^,  and 
having  fully  determined  that  it  would  exercise  that  right,  the  damages  accrued 
from  that  moment.  From  that  time  nothing  remained  to  be  done  except  to 
ascertain  the  amount.  The  right  to  be  compensated  oonstltnted  a  olsim  in 
favor  of  the  owner  of  the  property. 

3.  The  city  challenged  for  cause  a  number  of  persons  who  were  called 
as  jurors  in  the  case,  the  ground  of  the  challenges  being  that  the  jurors  were 
tax-payers  in  the  city,  but  the  challenges  were  overruled.  It  was  held  in  Cra- 
mer V.  City  of  Burlington,  42  Iowa,  315.  that  a  challenge  by  the  plaintlfF  for 
the  same  cause  was  properly  sustained.  The  ground  of  the  holding  is  that  as 
the  tax-payer  would  be  compelled  ultimately  to  contribute  to  tbe  payment  of 
any  judgment  which  might  be  rendered  against  the  city,  he  was  directly  in- 
terested in  the  result  of  the  action,  and  his  interest  was  of  such  a  naturethat 
the  adverse  party  ought  not,  in  justioe,  to  be  compelled  to  accept  his  judgment 
in  the  case.  Bui  that  reason  can  have  no  application  when  the  challenge  is 
the  city.  The  tax-payer  has  no  interest  adverse  to  the  city  to  Iw  affected  by 
the  litigation.  The  right  of  challenge  Is  allowed  the  parties  as  a  means  of 
inrotecting  their  Interests.  But  It  is  not  a  ground  of  challenge  one  par^ 
that  the  juror  has  an  interest  adverse  to  that  of  the  other. 

4.  Each  one  of  the  lots  fronts  on  Bank  street.  Those  in  block  16  are  im- 
proved together,  and  constitute  a  single  property,  which  eirtends  from  First 
to  Second  street,  and  Is  twunded  on  two  sides  by  those  streets.  Lota  11  and 
12,  in  block  15,  also  constitute  a  single  properly,  whi<^  is  bounded  on  one 
side  by  First  street.  Lots  7  and  10,  in  block  15,  are  separately  Iminvred, 
and  constitute  separate  properties.  Lot  7  fronts  on  both  Bank  and  Second 
street.  But  lot  10  fronts  only  on  Bank  street.  The  jury  found  that  lot  7  was 
dami^ed  to  tbe  extent  of  830,  and  lot  10.  $250,  by  the  change  of  grade.  It 
was  urged  that  neither  of  those  properties  are  upon  the  strMt  the  grade  of 
wliich  was  changed,  and  hence  thoee  amounts  should  be  excluded  from  the 
award.  That  claim  is  based  upon  the  fact  that  the  ordinance  of  1883,  while 
it  establishes  the  grade  at  the  intersection  of  First  and  Bank  streets,  does  not, 
in  express  terms,  change  the  grade  of  Uie  latter;  and  it  is  contended  that  it  Is 
not  changed.  But  there  can  be  no  doubt  but  it  was  the  intention  of  the  cify, 
by  the  oi-dinance,  to  change  the  grade  of  that  street,  and  we  tiiink  it  has  the 
effect  necessarily  to  change  It  First  and  Second  streets  are  pacalM  with 
each  other,  and  Bank  street  iiderseets  them  at  ilgM  angles.  The  mrdinaaosb 
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while  it  lo w«n  fhe ,grad«  of  First  street  f anr  ud  a  Ittif  feet,  does  not  change 
Second  street.  Now,  tlw  lowering  of  First  street  necessarily  has  the  effect 
to  lAmnge  tiie  grade  of  tto  oonneoUng  streito  between  it  and  Seoond. 

5.  The  nattual  sarfSsoe  of  the  lots  in  block  1&  is  some  16  feet  aboTe  the 
grade  of  Bank  rtreet,  as  established  the  ordinance  of  1856.  It  Is  also  above 
the  grade  of  First  aod  Second  streets.  The  buildings  erected  on  that  prop- 
er^ were  placed  upon  the  natural  surface  of  the  ground,  and  the  lots  were 
not  cut  down  or  sloped  to  tbe  lines  of  the  streets.  The  natural  surface  of  the 
lots  In  block  16  was  also  aboTc  the  grade  of  the  streets  as  eetabliahed  by  that 
ordinance.  When  they  were  Improved  they  were  cut  down  considerably,  but 
not  to  the  level  of  the  streets,  and  the  foundations  of  the  buildings  are  several 
feet  ^Mve  the  grade  lines.  The  Bank  street  front  <tf  lots  10,  II,  and  12  was 
protected  by  a  stone  wall,  and  there  were  stairways  from  the  street  up  to  the 
buildings.  The  statute  affording  the  property  owner  a  remedy  for  tbe  injury 
occasioned  by  a  change  of  grade,  (Code.  §  469,)  providing  that  "when  any 
city  or  town  shall  have  established  the  gtaie  of  any  street  or  alley,  and  any 
person  shall  have  built  or  made  any  improvement  on  such  street  or  alley  ac- 
eording  to  the  established  grnde  thereof,  and  such  city  or  town  shall  alter  such 
established  grade  in  such  a  manner  as  to  injure  or  depreciate  the  value  of  said 
property,  said  city  or  town  shall  pay  to  the  owner  or  owners  of  said  property 
80  injured  tbe  amount  of  such  damages." 

It  was  left  to  the  jury  to  determine  whether  the  im{noTements  in  question 
wnre  made  according  to  the  grade  established  by  the  ordinance  of  1856.  Coun- 
sel for  appellant  contended  that  it  should  be  determined  as  matter  of  law  that 
those  on  block  16  were  not  so  made.  They  have  not  claimed  that  it  is  essen- 
tial that  the  whole  property  should  have  been  lowered  to  the  level  of  the  street, 
or  even  that  the  foundations  of  tbe  buildings  should  have  been  placed  as  low 
as  tbe  grade  line.  But  th^r  position  is  that  the  improvements  cannot  be  re- 
garded as  having  been  made  "according  to  the  established  grade, "  unless  some 
part  of  the  property  was  brought  to  the  level  of  the  street,  or  something  else 
was  done  to  conform  it  to  the  grade;  such  as  the  erection  of  a  wall  upon  the 
front,  the  sloj^ng  of  the  ground  to  the  grade  line,  terracing  it,  or  the  like. 
The  question  depends  upon  the  force  and  efFect  of  the  words,  "according  to 
the  established  grade,"  in  the  statute.  The  statute  should  be  liberally  con- 
strned,  with  the  view  of  giving  effect  to  the  legislative  intent.  It  was  en- 
acted with  the  view  of  affording  relief  in  a  class  of  cases  in  which  very  great 
injuries  are  sometimes  iaOicted  upon  property  owners,  and  for  which,  in  the 
abeence  of  statute,  they  were  without  remedy.  We  agree  with  counsel  that, 
to  entitle  a  party  to  relief  under  the  statnte,  It  is  not  essential  that  his  build- 
ings sboold  have  been  erected  on  tbe  level  of  the  street,  for  It  would  often  be 
impracticable  to  build  upon  that  level.  Much  desirable  property  can  be  found 
in  idmost  any  town  or  city  In  the  state  which  is  so  situated  that  it  oan  be  com- 
fortably and  conveniently  used  for  residence  or  other  purposes  without  reduc- 
ing it  to  the  grade  of  the  streets  upon  which  it  abuts;  and  to  hold  that  the 
owners  of  such  pnq>erty  are  without  remedy  for  the  Injury  which  changes  in 
the  grade  of  the  street  would  cause  to  it,  because  they  had  not  placed  their 
improvements  upon  the  level  of  the  street,  would  be  to  place  a  very  narrow 
construction  upon  the  statnte.  We  think  property  Is  improved  according  lo 
tbe  established  grade  of  the  street,  wlthiu  the  meaning  of  the  statute,  when- 
ever It  is-so  improved  that  it  can  be  comfortably  and  conveniently  used  for 
the  purpose  to  whidh  it  is  devoted,  while  the  street  upon  which  It  abuts  is 
maintained  at  that  grade.  The  only  object  which  the  owner  could  have  had 
in  view  in  constructing  any  of  the  improvements,  which  counsel  contend  were 
neceesary  in  this  case  to  conform  the  property  to  the  grade,  would  have  been 
to  facilitate  Uie  use  of  the  property  in  connection  with  the  street.  But  If  the 
etrcumstances  were  such  that  it  could  be  comfoitably  and  conveniently  used 
witboat  stieb  addlttonal  improTements,  there  was  no  necessity  for  making 
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tbem.  The  property  in  that  ease  was  adapted  to  the  grade  without  ihrau  The 
question,  then,  is  one  of  fact,  and  was  properly  submitted  to  the  jury. 

6.  The  circuil  court  gave  tfaefullowing  instructions:  "If  Gonklin  intea- 
tionally  built  his  improvements  above  the  grade  Une  as  estatdislud  by  the  or- 
dinances of  the  city,  this  would  be  building  according  to  established  grade, 
and  with  reference  thereto,  and  to  correspond  with  it,  within  the  meaning  of 
the  law. "  By  this  instruction  the  question  whether  the  improvemeots  wen 
made  aocording  to  the  grade  depends  entirely  upon  wh^iier  Uiey  were  Inteu- 
tioDally  built  above  the  line.  Under  it,  the  questi<Hi  whether  the  buildings 
could  have  been  comfortably  or  conveniently  used,  while  the  street  was  main* 
tained  at  that  grade,  is  entirely  immaterial.  The  insbmction  is  erroneous, 
and  could  hardly  faU  to  be  prejudicial.  As  we  must  reverse  the  case  on  this 
ground,  we  do  not  consider  other  questions  argued  by  counsel.  They  are  not 
deemed  of  general  importance,  and  may  not  arise  on  aaother  trial.  Bevennd. 

Sbbvebs,  J*,  dissmts  as  to  the  fifth  podot  «<  thei^ioicm. 


.  Stats  v.  Lauqhlik. 

{Buprmne  Oowt  of  Iowa.   Deceiubcr  9^  1887.) 

1.  Bastabdv— Pbocbedibob  to  Coktbl  F1.THBB  TO  StTFPOBT  Baotabd— TwD  TsiHa'  Lzx- 

ITATIOK. 

The  Jowa  statute  limidng  acUona  for  atalatory.penalUea  to  two  veaia  has  no  ap- 

})lication  to  proceedlngi  to  oompel  the  ikther  of  a  bastard  to  provide  maintenance 
or  such  child. 

2.  JUBT— JUBOB  EXOUSSD  ATTEB  OaBB  OPnrn>— iHPAITKLtWO  KxW  JVBT— TjLLniTAN. 

After  the  Impanelinfc  of  a  jury,  and  the  statement  of  ocmnsel,  a  jnror  was  ez- 
OQsed  for  cause.  Thereupon  the  parties  reAwad  to  oall  anothn  juror  to  take  his 
place,  and  the  oonrt  disiAiBiKed  the  juryt  Riving  the  parties  ftiU  poww  to  challenge 
the  jury  to  be  called,  and  thereupon  the  eleven  remaining  jurors  were  recalled,  and 
one  by-stander.  As  nothing  appeared  fVom  the  record  to  disprove  that  the  court 
first  exhausted  the  re^lar  panel,  and  then  bad  a  talesman  summoned,  it  will  be 
presumed  the  proceeding  was  regular  and  no  error  was  committed. 
8.  Tsi&ii— iHRBuonoin— RiraBEim  to  Pabtioolab  Pobhobb  or  Evidbhob. 

If  a  court  Instructo  a  Jury  to  take  Into  oonsideraHou  aU  of  the  (kcts  broaght  oat 
in  the  evidence,  it  is  not  error  for  it  to  i^aao  to  indicate  particular  point*  in  the 
evidence,  snggested  by  defendant's  reqiiesta  for  fnatrucUoni. 

Appeal  from  district  oourt,  Madison  county;  0.  B.  Atres,  Judg^. 

This  is  a  proceeding  under  the  statute,  the  objedi  of  which  is  to  chaige  the 
the  defendant,  Ttiomas  Laughlin,  with  the  support  and  maintenance  of  an 
illegitimate  child  of  which  it  is  alleged  he  is  the  father.  The  defendant,  by  a 
plea  of  not  guilty,  denied  the  parentage  of  the  cliild.  There  was  a  trial  by 
jury,  and  a  verdict  of  guilty,  and  the  d^endant  was,  by :Oxdar  of  the  oour^ 
required  to  pay  certain  suras  at  stated  periods  for  the  sapport  of  the  ohUd. 
Defendant  appeals. 

V.  Wainwright,  for  ^^ellant.  Bubv  A  WUkht*,  for  appelleo. 

BoTHROGEt  J.  1.  The  first  question  presented  in  argument  arises  upon  an 
allegal  error  in  the  selection  of  the  jury.  The  following  are  the  facta  upon 
which  the  defendant  bases  his  complaint.  We  quote  from  the  bill  of  excep- 
tions: **  A  jury  composed  of  the  same  members  as  the  preeent  jury,  with  tlie 
ttcqttlon  ot  Tiwmas  Kirkland,  Jr.,  were  duly  impan^ed  and  sworn,  state- 
ment of  counsel  made  to  jury,  when  the  oourt  excused  said  Kirkland  on  w> 
ODunt  of  dangerous  stckness  of  jtuor's  mi^her.  The  parties  declining  to  call 
one  more  juror,  the  court  discharged  the  panel,  and  reimpaneled  a  jury,  al- 
lowing esich  party  the  fall  nnmb^  of  challenges.  The  new  jury  were  com- 
pofted  of  the  same  jurors  as  before,  with  the  eiCception  of  John  Qowin,  who 
was  not  a  menUwrof  tiaia  regular  panel,  the  member  of  the  regular  panel  pres- 


Digilized  by  Google 


loWB.] 


n&n  V.  LAVGHUH. 


449 


ent  Mag  excused.  To  the  action  of  the  court  in  discharging  said  jury  and 
reimpaQeling,  the  defendant  at  the  ttme  duly  excepted.**  The  defendant 
dalmB  that  a  by-etander  was  **ii%f«eUd"  into  the  ju^  by  the  action  of  the 
court.  No  queetion  is  made  in  argument  as  to  the  power  of  the  court  to  die* 
charge  the  juror  Kirkland.  The  parties  then  declined  to  call  another  juror. 
The  court  thereupon  diaoharged  the  remaining  jurors,  and  impaneled  a  new 
jury.  It  will  be  presumed  tlwt  the  jury  waa  impaneled  in  the  regulair  and  law- 
ful manner;  that  ia,  1^  first  exhausting  the  regular  panel,  and  then  calling 
talesmen.   There  is  nothing  in  this  record  showing  the  contrary. 

2.  The  evidence  shows  that  the  child,  the  paternity  of  which  is  in  question, 
was  bora  on  the  el^tti  day  of  December,  1888.  The  complaining  witness 
claimed  that  it  was  begotten  on  the  twenty-eighth  day  of  February,  1888. 
The  proseeutlOR  was  commenced  on  the  twenty-eighth  day  of  May,  1885.  De- 
fendant claims  that  the  proceeding  la  barred  by  the  statute  of  limitations,  be- 
cause it  was  not  commenced  within  two  years  after  the  defendant  berame 
pregnant.  Thestatuteuuthorlzing  the  proceeding  is  as  follows:  "Sec.4715. 
When  any  woman  residing  in  any  county  o£  the  state  is  delivered  of  a  bastard 
child,  or  pregnant  with  acbild.  which,  if  txirn  alive,  will  be  a  bfletaid,  oom- 
fdalnt  may  be  made  in  writing  by  any  person  to  the  district  court  of  tlieoounty 
where  she  resides,  stating  tlut  fact,  and  chaigii^  Uie  proper  person  with  be* 
log  the  father  thoeof .  The  proeeedlng  sluU  be  entitled  in  the  name  of  the 
state  ag^nst  the  accused  as  defendant."  It  will  be  observed  that  the  com- 
idaint  was  filed  within  two  years  after  the  birth  of  the  child.  Defendant 
ctetma  this  is  too  lata,  beeause  it  might  have  been  commenced  at  any  time 
after  the  complainant  became  pregnant.  We  do  not  think  the  statute  limit- 
ing actions  for  statutory  penalties  and  other  actions  to  two  years  has  any  ap- 
pllcaUon  to  this  prooeedittg.  Sntion  4721  of  the  Code  Is  as  foUows:  **]Itha 
aoonsed  ba  found  guilty,  be  shall  be  cba^^  wlUi  the  maintenance  of  the 
child  In  such  stun  or  sums,  and  In  anch  manner,  as  the  court  sh^l  direct,  and 
with  the  costs  ot  the  suit;  and  the  dertt  m^  Uutte  execution  for  any  sum  or- 
dered to  be  paid  immediate,  and  aftorwuda  from  time  to  time,  as  It  shall 
be  required,  to  oorop^  compHanee  wi^  the  order  of  the  court."  The  judg- 
ment and  order  of  the  eonrt  ia  fbr  the  maintenance  of  tlte  child,  and  the  law 
contemplates  that  the  sum  required  to  be  paid  shall  be  paid  in  installments 
from  time  to  thne.  And  seetton  4722  proiVideB  that  "the  court  may,  at  any 
time,  enlace,  diminish,  w  vacate  any  order  or  judgment  rendered  in  the  pro- 
ceeding beran  contemplated,  on  sncfa  notice  to  the  defendant  as  the  court  or 
judge  may  prescribe."  It  ia  apparent  from  these  sections  that  the  obligation 
to  maintain  the  child  Is  a  continuing  one,  and  a  new  and  enlarged  order  may 
be  made  at  any  time  to  meet  the  necessary  outlay  for  the  maintenance  of  the 
child. 

3.  The  evidence  in  the  case  was  conflicting.  The  complainant  testified 
that  thedefendant  was  the  father  of  the  child,  and  that  it  was  begotten  on  the 
night  of  February  28, 1888.  The  defendant  was  a  witness  in  tiis  own  behalf, 
and  did  not  deny  that  he  was  in  company  with  the  complainant  and  others  on 
the  night  in  question;  but  he  stated,  in  substance,  that  he  was  in  such  state 
of  intoxication  as  to  be  anoonsclons,  and  that  he  did  not  think  he  was  the 
father  of  the  chQd.  There  was  a  witness  in  behalf  of  the  defendant  who 
testified  that  he  met  the  complainant  by  appointment  at  niglit  in  a  barn  about 
nine  months  t)afore  the  child  was  bom.  The  defendant  prepared  and  pre- 
sented to  the  court  certain  instructions  to  the  jury  in  which  these  and  otiier 
points  of  his  defense  were  specially  mentioned,  and  in  which  the  Jury  were 
directed  to  tiUce  said  evidence  into  oonaideration  in  determining  the  paternity 
ot  the  child.  Thecourt,  refused  to  give  these  instructions  tothe  jury  and  the 
refusal  is  complained  of  by  the  defendant.  We  do  not  think  the  complaint  is 
well  founded.  The  court  un  its  own  motion,  instructed  the  juiyto  the  effect 
Uiot  they  should  take  into  oonaiderattm  aU  of  the  evidence  in  the  ease,  and 
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give  to  the  Beveral  points  of  the  evideoca  sncb  wdght  aa  they  thought  tiu^ 
were  Mtitlad  to.  This  was  eufflcient.  The  law  doea  not  reqalre  the  ooart,  in 
tkte  tnatruclionB  to  the  jury,  to  oall  apeeial  attention  to  the  facts  testilled  to  by 
the  seremi  witnesses. 

4.  It  is  claimed  that  the  evidenoe  was  insnfilcient  to  warrant  tlio  vttdiot. 
We  have  examined  it  with  oare,  md  do  not  ooncnr  in  the  daim  made.  Af- 
firmed. 


IKDBPKNDBMT  SoHOOD-BisT.  or  Faibfibld  o.  Farhbb  and  (^eia. 

(Aomnu  Onat     Jamvt.  Daeembor  9,  U87.) 

AFrsAx— Bill  or  Ezcbftiohb— CiBTiriOAra  of  Codbt  Rxfobtib  Imumomrr. 

A  bill  of  ezceptiona  In  Iowa  must  b«  Blffaed  by  ths  trlftl  Judft«,  or  fn  particaUr 
caws  by  the  by^tandars :  and  where  tha  tnnaorlpt  from  the  lowar  ooart  parports 
to  ooDtafn  all  of  the  erioenca  and  the  aneptlons  taken  at  the  trial,  bat  ii  made 
and  certified  to  by  the  ooart  reporter  alone,  Itlanot  saoh  a  record  of  the  prooeedliwi 
as  win  jnaUfy  a  review  thmu  by  tha  spiiellata  ooart,  and  tha  dedslon  balow  wul 
be  affirmed. 

Appeal  from  district  conrt,  Jefferson  ooan^. 

Ai^onat  law.  Trial  to  the  court,  Jadgmeot  Cor  tha  plaintiff,  and  tiie  d** 
fendant  James  F.  Orawfud  amieBla. 

Leggtit  A  MoKmn^  and  M.  A.  JfeCOrd,  for  a^tpeUant.  JE>.  P.  Btubht, 
tor  appellee. 

Sbevbbs,  J.  The  errors  araigned  are  that  the  coort  erred  in  admitting 
evidence  to  which  the  appellant  objected.  The  abstract  sets  out  the  objec- 
tions madot  the  rulings  of  the  oouit»  and  states  that  the  appellant  excepted 
thereto;  and  it  further  states  that  it  contains  "all  the  evidence  that  was  of- 
fered or  introduced  on  the  trial  of  the  cause.  The  evidence  was  taken  down 
by  the  offldsl  short-hand  r^rter  of  the  court,  and  was  extended  by  him,  and 
preserved  by  a  bill  of  exceptions  as  provided  by  statute,  and  made  a  part  of 
the  record."  An  additional  abstract  has  been  died  by  the  appellee,  which  de- 
nles  that  the  abstract  "contains  all  tiie  evidence  offered  or  introduced  on  Uie 
trial  of  the  cause;  denies  that  any  exertions  were  taken  to  the  rulings  of  the 
court,  or  that  the  court  made  any  rulings  thereon."  The  statements  in  the 
abstract  filed  by  the  appellee  are  denied  in  an  amended  abstract  filed  by  appel- 
lant. It  will  be  observed  that  the  abstract  filed  by  the  appellee,  in  substance, 
states  that  no  bill  of  exceptions  was  signed  by  the  coui-t,  or  rather  that  the 
rulings  made  by  the  court  were  not  preserved  by  a  bill  of  exceptions.  As  no 
bill  of  exceptions  is  set  out  by  the  appellant  in  the  amended  abstract,  it  is 
doubtful  whether  we  are  required  to  look  Into  tile  transcript;  but  we  have 
done  eo,  and  find  that  the  claimed  bill  of  exceptions  was  noted  by  the  re- 
porter, and  that  he  has  extended  or  made  a  transcript  of  his  notes,  and  has 
certified  thereto  aa  above  stated. 

The  appellee  has  filed  a  motion  to  strike  out  the  evidence,  and  affirm  the 
judgment  and  rulings  of  the  court  in  admitting  evidence,  on  the  ground  that 
theevidenceand  such  rulings  have  not  been  preserved  by  a  bill  of  exceptions. 
This  leads  to  the  Inquiry  as  to  whether  it  is  essential,  In  the  absence  of  a 
statute  providing  otherwise,  that  a  bill  of  exceptions  must  be  signed  by  the 
judge.  A  bill  of  exceptions  is  defined  to  be  an  "objection  made  by  a  party  in  a 
cause  to  ttie  decision  of  the  court,  on  a  point  of  law,  which,  in  the  confirma- 
tion of  its  accuracy,  Is  signed  and  sealed  by  the  judge  or  court  who  made  the 
decision. "  Bouv.  Law  Diet.  175.  See,  also.  Mays  v.  Veaven,  1  Iowa,  216.  It 
may  be  conceded  the  statute  provides  that,  as  to  some  matters,  it  is  not 
essential  the  exceptions  shall  be  signed  by  the  judge;  but  such  is  not  the  case 
as  to  the  matter  in  hand.  As  to  it  the  statute  implies,  if  it  does  not  in  terms 
so  provide,  that  the  exceptions  shall  be  so  signed,  or  by  the  by-standers,  which 
in  a  proper  case  is  deemed  equivalent  to  a  sl^ng  by  the  Judge.  Ciode  gg 

Digitized  by  Google 


Iowa.] 


RAlk  V.  FBAHH. 


451 


2831-2885,  inclusive.  The  latter  aection  prorides,  If  the  judge  refuses  to  sign  a 
trae  bUl  of  exceptions,  that  It  may  be  signed  by  the  by-standers,  but  no  pro. 
vision  Is  made  that  it  may  be  signed  by  the  reporter.  The  presumption  ob< 
tains  that  all  questions  of  law  are  correctly  decided  by  the  court,  and  he  who 
asserts  the  contrary  must  exhibit  to  this  court  a  bill  of  exceptions  signed  by 
the  judge  or  by-stiinders,  showing  the  exact  question  presented  to  the  court, 
and  how  it  was  decided,  before  we  are  authorized  to  review  it,  unless  there  is  a 
statute  which  provides  otherwise.  While  it  is  true  no  particular  form  is  re- 
quired, such  signature  or  signatures  is  an  essential  prerequisite. 

We  have  no  occasion  to  determine  what  the  rule  is  in  equity  canaee  in  rela- 
tion to  identifying  the  evidence.  For  the  reason  that  the  rulings  of  the  court 
to  which  errors  are  assigned  have  not  l>een  preserved  and  Idei^fled  by  a  bill 
of  exceptions,  the  judgment  of  the  district  court  is  affirmed. 


State  t>.  Frahn. 

(Supreme  Oouri  of  Iowa,   December  9,  1887.) 

- 1.  BoBOUBT— In  FiBBT  Dbobu— SomoiBBCT  or  Etidbhcb. 

The  evldeoce  against  a  defendant,  indicted  for  buiylary,  showed  that  the  eoods 
stolen  were  of  a  bulky  character,  were  taken  ttom  a  house  in  a  somewhat  Isolated 
locality,  and  were  found  Boon  after  the  loss  In  defsndant's  poMewloD.  IMl,  that 
the  difflcalty  of  removing  sqch  goods  unobserved,  in  the  alMence  of  other  testi- 
mony, was  entirely  iiisulttoienb  to  sustain  a  conclusion  tbst  they  were  taken  in  the 
nisht-tinie;  and  as  the  time  of  taking  is  the  chief  distincUon,  under  Code  Iowa, 
between  butslary  In  the  first  and  second  itgnea,  a  verdict  of  guilty  in  the  first  de- 
gree should  Be  set  aside. 
S.  Sun— PossEsaioH  or  pBoraBrr  Stolbh  bt  Bumilab. 

Where  It  is  shown  that  a  larceny  and  burglary  were  committed  by  the  same  per- 
son at  the  same  time,  and  the  goods  taken  wA  the  time  of  the  burglary  are  found  in 
the  possession  of  a  person  soon  after  the  ooourrenoe,  this  Is  primafiuU  evidence  that 
he  is  guilty  of  both  oS'enstis.* 

Appeal  from  district  court,  Jasper  county 

Defendant,  John  Frahn,  was  convicted  upon  an  indictment  fur  burglary  in 
the  night-time.   He  now  appeals  to  this  court. 

Alamoti  Clark  and  S.  J.  Salmon,  for  appelant.  A.  J.  Baktr,  Atty.  Qen., 
f6r  the  State. 

Beck,  J.  1.  Under  the  statute  of  this  state,  burglary  of  a  dwelling-house 
Is  of  two  degrees, — the  first,  the  breaking  and  entering  in  the  night-time,  with 
the  intent  to  commit  a  felony;  the  second,  the  breaking  and  entering  in  the 
day-time.  The  punishment  for  the  first  d^pree  is  imprisonment  In  the  peni- 
tentiiiry,  not  to  exceed  20  years,  in  the  absence  of  aggravation  by  reason  of 
the  offender  being  armed,  or  committing  an  assault  upon  any  person  in  the 
dwelling,  or  being  aided  by  confederates  present  at  the  commission  at  the 
crime;  and  for  the  second  is  imprisonment  in  the  penitentiary  for  not  more 
than  10  years,  or  fine  of  not  to  exceed  $100,  and  Imprisonment  in  the  county 
jail  for  not  more  than  one  year.  It  will  be  observed  that,  in  the  estimation  of 
these  statutes,  there  ia  a  wide  dliCeience  in  the  heinousness  of  the  degrees  of 
this  offense. 

2.  We  are  of  the  opinion  that  the  evidence  utterly  fails  to  show  that  the  of- 
fense was  committed  in  the  night-time.  The  only  evidence  to  establish  de- 
fendant's guilt  was  testimony  tending  to  show  that  the  dwelllng-liouse  waa 
broken  open,  and  that  certain  goods  left  therein  were  found  in  defendant's 
possession.  It  cannot  be  denied  that  the  evidence  which  Is  claimed  to  iden- 
tify the  goods  found  aa  thoee  left  In  the  house  is,  to  say  least  of  it,  extremely 
unsatisfactory.  It  can  hardly  be  said  that  it  utterly  falls  on  this  point;  but 

■See  note  at  end  of  case. 
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It  does  «h(rfl7  Ml  to  show  that  the  crime  wu  eomniftted  in  the  night-tim& 
Ife  is  Bald  that,  on  aoooant  (rf  the  bulky  elwraeter  of  Uw  goods  Btoleo,  Uie 
probability  arises  that  they  wore  taken  in  the  night-time.  In  view  of  Uw 
facto  that  the  boose  was  somewhat  secluded  and  was  unoooupied  by  uiy  per- 
son for  soTwal  days,  It  Is  quite  as  probable  that  the  goods  were  taken  in  the 
day-time  as  at  nig^t. 

8.  The  distriet  court  gave  the  fbllowfng  instruoUon.  which  Is  eompUnf^ 
oi  by  datendaarB  oonnset:  "If  you  find  from  the  evidence  beyond  a  reason- 
able doubt,  that  aome  person  stole  from  the  said  dw^Ung-bouse  (he  beds  cr 
bedding,  or  aome  portion  thereof*  Introduced  in  evldenoe  in  this  casp,  by 
breaking  and  entering  the  said  dwelllng^iouse  in  the  n^ht-tlme,  with  intent 
to  atn\  the  same,  and  you  further  so  And  that  recently  thweafter  such  prop- 
erty thus  stolen,  If  any,  was  found  in  the  possesion  of  the  defendant,  Uicn 
and  In  such  case  yon  would  be  warranted  In  concluding  that  the  d^endu;  t 
stole  the  jproperty.  If  any,  thus  fonnd  In  his  possessiop,  by  breaking  and  en- 
tering said  dwelling-house  In  the  night-Ume,  with  intent  to  steal  such  prop- 
erty, unless  the  facts  and  circumstances  shown  by  the  evidence  raise  in  your 
mind  a  reasonable  doubt  as  to  whether  he  did  not  come  honestly  Into  such 
possession.  But  if  such  facta  and  circumstances  do  ndse  such  reasonable 
doubt,  then  you  would  not  be  warranted  in  drawing  such  conclusion  from 
such  recent  possession,  if  eetabliahed. "  This  instruction  is  in  accord  with 
onr  ruling  in  StaU  t.  Itivers,  68  Iowa,  611,  27  N.  W.  Itep.  781.  wherein  we 
hold  that,  where  It  is  shown  that  the  larceny  and  the  burglary  were  com- 
mitted by  the  same  person  at  the  same  time,  recent  possession  of  the  goods 
stolen  ia  prima  facie  evidence  that  the  possessor  is  guilty  of  both  offenses. 

4.  We  think  the  district  court  should  have  sustained  the  motion  for  a  new 
trial,  on  the  ground  that  the  evidence  wholly  failed  to  show  that  the  offense 
was  committed  in  the  night-time.  Theprejudioereeulting  to  defendant  from 
the  conviction,  in  the  absence  of  evidence  showing  such  fact,  is  apparent. 

For  the  error  in  oTerruling  the  motion  for  anew  trial,  the  judgment  of  the 
district  court  is  reversed. 

NOTB. 

BuBOLAKT— PoeaBsstos  or  ^tolkii  PitoPBimr — ^PBMimFTtoir.  Fnnessfon  of  property, 
tehen  at  the  tiiue  of  the  oomtuiasion  uf  a  burgUry,  without  other  iacta  indicative  of 
eailt,  ia  not  sufficient  to  aupport  a  convictioa  of  burglary.  Stewart  v.  People,  (Miuh.) 
8  N.  W.  Rep.  883 ;  State  r.  Tflton,  (Iowa,)  18  N.  W  Rep.  716.  Though  the  anezplainetl 
posaeealon  of  property  recently  atolen  is  prima  facu  evidence  that  the  one  In  posses-:ion  ia 
gnlltvoflarceny.itfsnotaloneaufflcienttosustain  aconvtcUoii  of  burglary.  Stale  v. 
Bhaffer,  <Iowa.)  IS  N.  W.  Rep.  S0&  Otberwise,  where  it  ia  ahown  that  the  larceny  and 
the  burslary  were  oomniitted  wA  the  aaxua  time.  Smith  v.  People.  (111.)  8  N.  B.  R«-p. 
733;  and  by  the  same  person.  State  v.  Rivers,  (Iowa,)  27  N.  W-  Rep.  781.  See  State 
T,  Kirkpatrick,  (Iowa,)  34  N.  W.  Rep.  SOI,  and  not^  as  to  the  preauiuption  of  guilt 
ariaing  from  the  poMcmon  ofatolea  propwty. 


WoBK  V.  Wapbllo  Go. 

{Supreiae  Cburt  ttf  Iowa.   December  10, 1887.) 

iFTOXrCATIKO  LlQUOBa—PBOSBCDTIOIT— ATTORNEY'S  FKS—PaYABLB  BY  CotlSTY. 

An  attorney  selected  by  a  peace  officer  to  prosecute  a  person  cliarfrpd  with  keep- 
ing liquoTB  for  unlawAil  aale,  under  Code  Iowa,  e.  6,  tit.  11,  ia  entitled  to  the  lea 

rrovided  by  rtatota  for  so^  Mrricei  to  be  paid  the  county,  under  Code  Iowa, 
382D. 

Appeal  from  district  court,  Wapello  county;  Ohablrs  D.  Leoqstt,  Judge. 

This  is  an  agreed  case,  brought  by  W.  A.  Work,  an  attorney,  to  recover  com- 
pensation for  the  prosecution  before  a  magistrate  of  an  informatton  filed  by  a 
peace  offlcer  charging  the  person  prosecuted  with  keepingintoxicatingliquors 
for  unlawful  sale.  The  plaintiff  w»s  selected  by  the  t>eaceufflcer  filing  tbein- 
formation  to  prosecute  the  case.  There  was  a  judgment  for  plaintiff.  De- 
fendant appeals. 
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A,  C.  aUoh,  for  appellant.  D.  B,  Bmery,  fox  appellee. 

Beck,  J.  1.  The  amoant  in  coDtroversy  being  lees  than  $100*  the  cause 
was  a]^>ealed  in  order  to  determine  the  following  queationB  of  lawoeriiBed  by 
the  judge  of  the  district  court:  **Ftr»t.  Has  a  peace  officer  who  has  made  an 
iaformation  for  a  violation  of  chapter  6,  tit.  11,  Code,  before  a  magistrate,  the 
right  since  January  1.  1887,  to  select  an  ftttoruey  other  than  the  counter  at- 
torney, and  without  ii<^lce  to  such  county  attorney,  to  appear  for  the  state 
upon  the  trial,  ak  the  expense  of  the  county  V  Seoond,  Is  an  attorney  so  se- 
lected and  under  such  circumstances  entitled  to  receive  from  the  county  treas- 
ury the  fees  provided  by  section  3829^  Code,  fur  ai^earing  and  proaeonting  be- 
fore the  justice  of  the  peace?" 

2.  Under  Code,  §  1651,  a  peace  officer  filing  an  information  against  one  vio- 
lating the  statuie  in  relation  to  intoxicating  liquors  (Code,  c.  6,  tit.  11)  is  au- 
thorized to  select  an  attorney  to  prosecute  the  case.  Code,  §  3829,  provides  a 
prescribed  fee,  Bve  ddllars,  which  shall  be  paid  by  the  county  In  such  case 
to  the  attorney  prosecuting  it.  Before  the  enactment  of  cliapter  73,  Acts 
21st  Oen.  Assem.,  an  officer  called  the  district  attorney  was  elected  and  paid 
by  the  county,  who  was  charged  with  the  duty  of  conducting  prosecutions 
for  the  state.  Code,  §  3775.  It  was  especially  made  hla  duty  to  appear  for 
the  state  in  prosecutions  for  violation  of  the  statute  relating  to  intoxicatii^ 
liquors,  unless  tlie  pemon  filing  the  information  selected  another  attorney. 
Chapter  73,  Acts  21st  Gen.  Assem.,  provides  for  the  election  of  county  attor- 
neys to  perform  the  same  duties  discharged  by  the  district  attorney.  There 
Hre  no  express  provisions  found  in  this  chapter  repealing  the  statutory  pro- 
visions above  cited  pertaining  to  the  prosecutions  of  informations  for  the  vio- 
lation of  the  statute  relating  to  intoxicatii^  liquors;  and  tlie  provisions  of 
those  statutes  and  the  chapter  Just  mentioned  are  not  inconsistent  or  con- 
flicting. The  later  statute,  therefore,  does  not,  under  familiar  rules  of  the 
law,  repeal  the  prior  enactments  by  implication.  Indeed,  the  atatutes  are 
wholly  In  harmony,  and  it  was  doubtless  the  legislatiTO  intention  that  the 
prior  statute  referred  to  should  remain  in  force. 

In  our  (q>iuion  the  decision  of  the  district  court  Is  correct.  Affirmed. 


Frank  and  another  v.  Arnold  and  others. 
[BupretM  Cmai  nf  fotea.   December  12,  18S7.) 

1.  Taxation — Aonon  to  Set  Aside  Tax  Dkkdh — Pboof  of  Trrt,B  tir  PLAiKTirr. 

Plaintiffs,  in  art  action  to  set  aside  four  tax  deeds,  claimed  title  to  the  premises 
under  a  quitclaim  deed,  executed  tooneof  tlicir  noailm  in  tnut  for  khero,  and  un- 
der a  BlierifT'a  deed  in  foreclosure  proceedings  auinat  tiislr  grantor.  H^id,  that 
plHintiti^  liad  shown  such  title  In  themselves  and  tbelr  grantor  as  entitled  them  to 
maintain  the  action,  and  that  the  word  "  owner,"  in  an  agreed  statemeut  of  facta, 
used  with  reference  to  the  property,  Implies  "  title." 

2.  Samb— PiTROHABB  At  Tax  Bali  »t  Juiiiob  Mortqaobb— Pdrohabb  IV  Kami  or  Tmibd 

PaUY— KSAOD. 

S.,  a  junior  mortgagee,  foreclosed  bis  mortgage,  purchasedat  tbesale,  and  took  pot- 
session.  While  in  poauession,  the  premises  were  sold  for  taxes,  and  deeds  executed 
to  A.  In  an  action  oyplaintifTa, claiming  under  the  senior  mortgage  and  a  convey- 
ance from  the  mortgagor,  to  set  aside  such  tax  deeds,  the  evidence  showed  that  S. 
was  the  owner  of  a  bank,  and  A.  bis  cashier.  Tbe  hank  loaned  money  on  mortgage 
security,  to  protect  which  H.,  at  delinquent  tax  sales,  purchased  the  certiScates  in 
A.'s  name,  under  an  agreement  with  the  latter  that  3.  would  fiimiab  the  money 
end  have  authority  to  sign  A.'s  name,  A.  to  share  in  the  proHts  and  pay  interest  on 
the  suoiB  Invested.  A.  never  paid  any  Interest,  nor  was  there  ever  any  accounting 
between  tbe  parties.  While  8.  was  in  possession  of  the  tracts  in  controversy,  he  ac- 
cepted service  of  noMoe  of  expiration  otrediemption  from  the  tax  sale  as  "the  per- 
son iu  possession,  and  also  as  the  person  in  whose  posBeealon  the  above  land  !■ 
taxed.'*^  Held,  that  tbe  tax  deedswere  void  oaagainst  plaioti&,  the  evidenceshow- 
ing  tbat  8.  was  the  principal  in  tbe  transaction,  A.*8  name  being  used  only  fur  cun- 
Twieaos. 
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8.  SAUK— CoHBINA-nOH  TO  PmtTXKT  BiDDIKO. 

In  an  action  to  cancel  certain  tax  deeds,  several  witnesses  teattfied  that  W.  bid 
off  the  laud  Tor  A.,  one  of  bis  co-defendanta,  under  an  agreement  between  them  to 
take  Inrns  In  bidding ;  W.,  thouRb  testifying  at  the  trial,  fiuled  to  controrert  this 
evidence.  Seld,  that  there  was  a  Uir  preponderaiioa  of  evidence  toestablish  an  no- 
lawful  combination  between  W.  and  A.  to  keep  down  oompetilion  at  tbo  eale,  and 
the  tax  deed  shoald  be  set  aside. 

Appeal  fnnn  district  oonrt,  Adams  county;  Jobn  W.  Hartkt,  Judge. 

Action  in  equity  hy  Q.  W.  Frank  and  anotlier  against  T.  B.  Arnold  and 
others,  to  set  aMde  certain  tax  deeds,  and  to  redeem.  Judgment  for  defend- 
ants, and  plaintilEB  q>peal. 

T.  M.  Stuart,  tot  appeUimtB.   Mfaaevell  A  DaU,  for  appellees. 

Sebtbrs,  J.  The  pleadings  are  lengthy,  and  it  is  not  essential,  we  think, 
to  set  them  out,  deeming  it  sufficient  to  state  the  claims  of  the  parties,  and 
the  facts,  as  we  find  them,  which  are  material. 

1.  It  LB  conceded  by  counsel  for  appellants  that  so  person  can  question  a  tax 
title,  unless  he  shoire  that  he  or  the  person  nndw  whom  he  claims  had  title 
to  the  real  estate  at  the  time  it  was  sold;  and  counsel  for  the  appellees  claim 
that  the  plaintifb  hare  failed  to  establish  a  title  in  tbemselves  or  the  pereons 
under  whom  they  claim.  The  land  in  controversy  was  sold  for  delinquent 
taxes  in  Xovember,  1881 .  There  Is  an  agreed  statement  of  facts,  and  we  find 
the  fact  to  be  that  in  July,  1875,  L.  L.  Parsons  owned  the  land,  and  at  ttiat 
time  executed  a  mortgage  thereon  to  one  Antes,  which  was  foreclosed,  the 
land  sold  in  November,  1884,  to  the  plaintiffs,  and  the  same  conveyed  to  tbem 
by  the  sheriff  in  Decern t)er,  1885.  It  is  also  true  that  in  April,  1S82,  the  said 
Parsons  conveyed  the  land  by  quitclaim  deed  to  the  plaintifb.  Whatever 
title  Parsons  had  the  plaintiffs  now  own,  unless  the  tax  title  is  valid.  The 
agreed  statement  of  facts  states  that  Mrs.  Parsons  owned  the  land  in  1875, 
and  there  ia  nothing  tending  to  show  that  she  conveyed  the  premises  to  any 
one,  or  that  she  had  been  in  any  manner  divested  of  her  title.  If  we  under- 
stand the  contention  of  counsel,  which  is  doubtful,  their  claim  is  that  there 
is  a  distinction  between  ownership  and  title.  That  is  to  say,  that  a  person 
may  own  real  estate  and  yet  have  no  title.  It  occurs  to  us  that  there  is  no 
merit  in  this  claim.  We  are  unable  to  see  the  distinction  claimed.  When 
the  word  "owner"  is  used  with  reference  to  property.  It  means  one  who  has 
title;  and  that  is  what  the  parties  undoubtedly  meant  and  understood  when 
the  agreed  statement  of  tacts  was  executed. 

2.  Mr.  D.  S.  Sigler  was  made  a  defendant  in  the  action  brought  to  foreclose 
the  mortgage  under  which  the  plaintiffs  claim,  because  he  was  the  bolder  of 
a  junior  mortgage  on  the  lands.  This  mortgage  was  foreclosed,  the  premises 
sold  to  Sigler,  and  the  same  conveyed  to  him  by  the  sheriff  in  1882,  and 
under  such  purchase  and  conveyance  he  took  immediate  possession  of  the 
premises,  and  he  remained  in  possession  thereof  until  after  the  tax  deeds  were 
executed.  It  is  properly  conceded  by  counsel  for  the  defendants  that,  under 
the  circumstances  above  stated,  Mr.  Sigler  could  not  legally  have  acquired  a 
tax  title  in  his  own  name,  or  In  the  name  of  another  person  for  his  use,  ben- 
efit, or  advantage.  The  treasurer  in  fact  conveyed  a  portion  of  the  land  to 
Arnold,  and  another  portion  to  Widner,  so  that  the  tax  deeds  on  their  face 
show  that  the  tax  title  was  vested  in  the  persons  just  named.  The  claim  of 
the  plaintiffs  Is  that  in  truth  and  in  fact  such  title  belonged  to  Mr.  Sigler; 
that  the  persons  above  named  held  it  for  his  use  and  benefit,  or,  at  least,  he 
was  beneficially  interested  therein.  The  determination  of  this  question  re- 
quires a  full  statement  of  the  facts  and  circumstances  as  shown  by  the  evi- 
dence. Mr.  Sigler,  or  the  Bank  of  Coming,  of  which  he  was  the  owner, 
loaned  money  to  different  parties,  which  was  secured  by  mortgages  on  real 
estate,  and  when  lands  were  sold  for  delinquent  taxes  a  clerk  in  the  employ  of 
Blgler  or  the  bank  attended  such  aales  for  the  purpose  of  purchasing  lands  s^ 
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mortgaged,  for  the  protection  of  tbe  mortgagee.  The  parehaaes  were  made 
In  the  name  of  Arnold,  under  an  agreement  between  him  and  Sigler,  whtcb 
will  be  hereafter  referred  to>  Widner,  a  olerk  in  the  employ  of  tUgler,  at* 
tended  the  tax  sale  in  1881,  and  purchased  one  tract  of  land  in  the  name  at 
Arnold,  and  the  eertiflcate  was  issued  to  the  latter.  Two  of  the  other  traots 
In  controversy  were  purchased  by  Gibson,  and  the  other  by  Brown,  and  cer- 
tificates were  issued  to  them.  Tliese  certificates  were  afterwards  procured  by 
&gler,a8  he  testifies,  as  agent  of  Arnold,  and  assigned  to  the  latter.  In  1884, 
the  land  was  taxed-  to  Sigler,  and  in  December  of  that  year  Sigler  acknowl- 
edged serrice  of  the  expiration  notice,  in  pursuance  of  which  deeds  were  ex- 
ecuted, in  the  following  words:  **I  hereby  accept  full  and  complete  legal  serv- 
ioe  of  the  foregoing  notice  as  the  person  in  poBseaaion  of,  and  also  as  the 
person  In  whose  name  the  above  land  la  tax^  waiving  tnie  copy  and  all  ille- 
galities.» 

The  certificates  were  at  all  times  in  tbe  possession  of  Sigler,  and  were  never 
seen  by  Arnold.  Previous  to  the  expiration  of  tbe  tax  certificate,  Sigler  wrote 
Arnold,  "in  subatanoe,  that  some  tax  oertifloatee  would  soon  expire,  and 
recommended  that  they  be  placed  in  the  hands  of  certain  attorneys  for  atten- 
tion." Arnold  so  directed,  and  the  expiration  notices  were  prepared  by  sach 
attorneys.  The  agreement  between  these  persons  in  relation  to  the  purchase 
of  the  land  at  tax  sale,  as  testified  to  by  Mr.  Sigler.  was  as  follows:  Arnold 
purchased  lands  through  Sigler  for  several  years,  the  purchases  being  made 
by  some  one  employed  by  the  latter,  who  furnished  all  the  money  to  make  tbe 
purchases,  and  received  all  the  money  paid  in  redemption  of  the  land  so  puiv 
chased.  There  never  has  been  a  settlement  between  them,  and  Arnold  has 
never  paid  Sigler  interest  on  the  money  advanced.  The  reason  for  transact* 
ing  the  business  in  the  name  of  Arnold  was  that  Sigler  "did  not  care  to  be 
known  as  a  tax-title  purchaser,  and  yet  wanted  to  protect  the  interests  of 
parties  for  whom  he  bad  made  mortgage  loans,  and  Arnold  was  willing  to 
profit  by  the  business  in  the  way  it  was  arranged."  The  arrangement  com- 
menced in  1880.  The  general  scope  of  Sigler's  authority  was  to  sign  Arnold's 
name  in  transacting  the  business.  Arnold  testifies  that  he  is  unable  to  state 
tbe  amount  of  money  furnished.  "I  paid  Mr.  Sigler  interest  on  all  he  in- 
vested for  me.  The  agreement  was  verbal  with  Mr.  Sigier.  He  was  to  at- 
tend to  the  business,  and  furnish  all  the  money  required  to  carry  on  the  busi- 
ness, and  I  pay  him  interest  on  the  same.  •  *  *  Sigler  did  not  tell  me 
what  lands  he  wanted  to  purchase  in  my  name.  He  was  to  buy  good  lands 
for  me.  I  left  the  entire  matter  with  Sigler  up  to  about  September,  1885,  or 
mostly  so.  Sigler  did  not  write  me  first,  and  suggest  that  I  write  Maxwell 
&  Dale.  I  never  received  such  a  letter.  I  have  no  letters  received  from 
Sigler  in  1884  and  1885.   I  have  none  now,  and  never  had  any." 

Arnold  is  cashier  of  a  hank.  Both  he  and  Sigler  testify  that  the  latter  was 
the  agent  of  the  former  in  relation  to  the  investment  in  lands  sold  for  taxes, 
and  that  the  lands  in  question  belong  to  Arnold,  and  so  they  do;  that  Is,  the 
l^al  tiUe  is  vested  In  Arnold,  that  is,  if  the  tax  title  is  valid;  but  we  do  not 
understand  either  of  them  to  testify  in  terms  that  there  is  not  some  under- 
standing between  them.  If  Arnold's  title  is  valid,  that  Sigler  would  receive  a 
abare  of  the  profits  from  the  transaction.  We  are  impressed  that  there  is 
such  an  understanding  between  these  persons,  whereby  Arnold  at  the  proper 
time  will  convey  the  land  purchased  Oibson  and  Brown  at  the  tax  sale  to 
whoever  Sigler  may  direct,  or  that  they  are  Jointly  interested  therein.  The 
business  has  been  carried  on  for  about  five  years,  and  tfiere  lias  been  no  ac- 
counting between  them, — ^no  payment  of  interest;  or,  if  there  has  been,  as 
Arnold  testifies,  the  amount  so  paid  is  not  stated.  The  amount  invested  is 
unknown  by  Arnold,  and  yet  he  has  agreed  to  pay  interest  thereon.  He  does 
not  know  the  amount  of  lands  purchased;  never  has  made  any  inquiries; 
uerer  received  aay  letters  in  rel^lon  to  the  business  during  1884  and  188St 
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and  yet  be  Is  Uie  cashier  of  a  bftnk,  and  pranunidxlj  a  bufltness  man.  Xt  oaa- 
not  be  true;  and  Mr.  Sigler,  it  seems  to  us,  when  the  evktanoe  Is  viewed  from 
a  business  standpoint,  must  not  only  bie  interested  in  ttiese  lands,  but  tba 
principal  in  the  transaction*  and  Arnold's  name  used  for  oonrenienee  only. 

A  witness  testifies  tltat  Sigler  told  him.  in  a  conversation  about  these  lands, 
that  any  lands  "not  redeemed  that  went  to  deed,  AmiM  paid  him  a  certain 
per  cent,  on  the  money,  and  they  divided  up  on  the  land."  When  all  tho 
faotB  and  clrcumstancra  are  considered,  the  evidence  of  this  witness  is  greatly 
strengthened,  and  we  think  it  creates  a  preponderance  in  favor  of  the  pr(^K>- 
sition  that  there  was  such  a  conversation,  although  Sigler.  while  admittiag 
the  conversation,  says  he  stated  to  the  witn«os  that  he  had  "no  iotereat  in 
the  land  that  went  to  tlie  tax  deed."  Xhisviewls  greatly stoengtbened  when 
it  is  remembered  tliat  Sigler  was  in  possession  of  Uie  land  under  a  foreclosure 
of  a  mortgage,  and  the  premises  had  been  conv^ed  to  him  by  the  sberilf,  and 
that  an  action  was  pending  in  which  he  sought  to  compd  the  assignment  of 
tlie  mortgage  undex  which  the  plaintiffs  culm.  See  ffrant  v.  Partont,  67 
Iowa,  31,  24  Rep,  578.  Under  these  drcumstancee.  Sigler  accepted 

service  of  the  expiration  notice,  and  not  only  made  no  effort  to  prevent,  but 
seemingly,  judging  from  the  manner  of  needing  service,  aided  and  abetted 
in  the  vestingof  the  superior  title  in  Arnold,  and  yeti  he  testifies  he  would  not 
have  any  claims  on  the  land  if  he  had  succeeded  in  acquiring  the  title  as  he 
was  endeavoring  to  do.  Mr.  Sigler  further  testifies  that  he  does  not  know 
what  Arnold  would  have  done  about  it.  Mr.  Sigler  undoubtedly  ffl«aiia  that 
he  would  not  have  any  legal  claims  on  the  land;  and,  of  ecmise,  he  did  not 
know  what  Arnold  would  have  done  until  h9  acted. 

3.  As  to  ttie  laud  conveyed  to  Widner.  we  do  not  think  he  was  a  good- 
faith  puictiaser,  for  two  reasons:  He  bid  oft  the  land  at  the  tax  sale,  in  the 
name  of  Arnold,  und  after  the  service  of  the  expiration  notice,  and  after  an 
iittempt  had  been  made  by  the  plaintiff  to  redeem,  by  paying  the  required 
amount  of  money  to  ttie  auditor,  he  claims  to  have  purchased  the  certificate 
for  8100,  and  it  waa  assigned  to  him  by  Arnold  in  consideration  of  that 
amount  of  money.  But  the  understanding  was  that,  if  the  attempted  re- 
demption proved  effi^tual,  the  amount  so  paid  >vas  to  be  refunded  to  him. 
This  does  not  have  the  appearance  of  a  bona  Jlde  tnuisactlon.  There  was  40 
acres  of  land  Widner  claims  to  have  purchased  in  this  ono^ided  transaction. 
We  cannot  think  Arnold  is  thus,  substantially,  giving  aw^y  40  acres  of  land. 
But,  if  wrong  in  this,  the  second  reason  is  that  there  was  an  unlawful  com- 
bination amoufr  the  bidders  at  the  time  Widner  purchased  the  land  in  the 
name  of  Arnold  at  tlie  tax  sale.  Tliere  is  a  fairly  decided  preponderance  of 
the  evidence  in  favor  of  the  proposition.  The  arrangement  or  tacit  under- 
standing which  was  carried  out  in  substance  by  the  bidders,  was  that  they 
should  take  turns  in  making  bids,  and  while  this  was  in  force  Widner  bid  off 
this  tract  of  land.  In  the  opinion  of  the  other  bidders  he  claimed  the  right 
'  to  bid  when  it  was  not  his  turn.  This,  using  the  languageof  a  witness,  made 
a  "fuss,**  and,  when  tlie  other  Parsons  IwxEs  were  ofFered.  there  was  compe- 
tition; but  when  they  were  disposed  of.  the  understanding  was  resumed.  More 
than  one  witness  so  testified.  &m\  their  evidence,  it  seems  to  us,  is  entitled  to 
full  faith  and  credit  when  the  significant  fact  Is  considered  that,  although 
Widner  testified  in  this  case,  he  fails  to  controvert  the  evidence  above  mea- 
tiuned,  and  is  silent  as  to  whether  or  not  there  was  such  understanding. 

A  judgment  must  be  entered  setting  aside  the  tax  deedSi  and  it  may  be  en- 
tered here,  or  in  the  court  below,  as  the  plaintiff  may  eleo^  and  tiie  judgment 
of  the  district  court  is  reversed. 
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State  o.  Hasstbad. 
(Atfrainc  ,Clm4  ^  Umbo.  Decembw  IS,  1887.) 

1.  Ekbbclimxmt— BriDKiroK— Dsposn  6lii>s— Tn  Havdwbitiko  or  bRPKirnATrr. 

Upon  tb«  trial  of  «  dsfflndant  Indicted  for  embcEzlenient,  lie  ufTt'red  in  evidpncit 
cerbtio  deposit  alipa  used  in  making  bank  depoaita,  in  the  name  of  the  compan; 
from  wbieb  waa  charged  with  embeisling,  to  show  that  tlie  funds  were  properly 
at^coanted  for.  These  ahpn  were  in  his  own  handwriting,  and  were  the  menutrawla 
from  which  the  byik  made  its  entries  In  its  books.  Heid,  that  their  excliuion  on 
the  ground  that  the  bank-books  were  the  primary  evidence  of  the  bet  to  be  shown, 
and  becauM  they  were  in  deftndsnt's  own  writing,  was  error: 

2.  8Alf»— SyIDKMOB— LBim-PEMB  OOPIBS. 

Letter-press  copies  of  letters  sent  by  defendant  to  his  eniployen,  and  containing 
statements  of  his  accounts  with  them,  are  not  oompetant  evidence  to  prove  an  eni- 
bcKzlement  by  deftndant,  when  it  Is  not  shown  that  the  original  letters  cannot  be 
procared.* 

8.  Sax ■— Danmuura's  AnoBim  at  PaxLiimiABT  Exaiiixatioit  D»)DAi<iriKD  to  Fbo^ 

aCDTK. 

To  allow  an  attorney,  who  has  acted  in  behalf  of  a  defendant  charged  with  em- 
bezzlement, at  the  preliminary  examination,  at  which  examinatioD  defeodaut  was 
discharged,  to  afterwards  act  and  appear  of  record  in  behalf  of  the  state  npon  tha 
trial  of  the  same  defendant,  Indlctra  for  the  wme  crime,  la  error. 

Appeal  from  district  court,  Union  county;  John  W.  Rakyxy,  Judge. 
Defendant,  E.  O.  Halstead,  was  convicted  upon  an  indictmeut  fur  embez- 
zlement, and  now  appeals  to  this  court. 
MosBWdl  (^Leonard,  for  appellant.   A.  J,  Saker,  Atty.  Gen.,  for  the  State. 

Bbok,  J.  1.  The  defendant  was  employed  by  the  National  Lumber  Com- 
pany, and  had  charge  of  its  business  at  Creston.  His  duties  required  him  to 
make  sales  of  lumber,  receive  payments  made  to  the  company  in  the  course 
ot  Its  business  at  Creston,  make  payments  and  remittnnces  as  reijiilred  in  the 
proper  management  of  the  business,  and  make  daily  written  reports  to  the 
company  by  letter  addressed  to  its  place  of  business  in  Chicago.  The  evidence 
tends  to  show  that  all  the  money  received  by  the  defendant  was  not  accounted 
for  by  him;  the  shortage  being  a  considerable  sum.  Certain  persons  who 
had  purchased  lumber  of  defendant,asagent  of  the  company,  made  payments 
therefor  to  defendant,  which,  it  is  claimed,  were  not  entered  upon  the  com- 
pany's books  at  Creston,  nor  reported  by  defendant. 

2.  The  defendant  offered  in  evidence  ceitain  "deposit  tickets"  which  were 
memoranda  of  deposits  made  by  him  to  the  credit  of  the  company  in  a  bank, 
wherein  it  kept  an  account.  The  tickets  were  in  defendant's  handwriting, 
and  showed  the  amounts  deposited,  and  the  funds  deposited  as  currency,  coin, 
and  checks.  They  were  given  by  him  to  the  bank  at  the  times  the  duposits 
were  made,  and  were  retained  by  the  bank.  They  were  used  as  memoranda 
from  which  the  bank's  books  as  to  deposits  were  written  up.  The  defendant 
insisted  that  the  tickets  tended  to  show  that  certain  suras  paid  by  him  by 
checks,  which  the  evidence  of  the  state  tended  to  show  were  not  accounted 
•  for,  were  in  fact  deposited  in  the  bank  to  the  company's  credit.  The  evi- 
dence was  objected  to  on  two  grounds:  (1)  The  tickets  are  secondary  evi- 
dence, the  books  of  ttie  bank  being  primary.  (2)  They  are  in  defendant's 
own  handwriting.  It  seems  that  the  tickets,  as  they  are  the  memoraiida  from 
which  the  books  were  written,  were  in  fact  the  primary  evidence,  the  very  first 
paper  showing  the  correct  transaction  recorded  in  the  books.  They  were  surely 
competent,  as  tending  to  show  the  amounts  deposited,  the  date  thereof,  the 
funds  deposited  as  checks  or  cash,  all  ot  which,  doubtless,  would  tend  to  show 
whether  defendant  had  deposited  the  funds  be  had  received  from  the  parties 

letterwpress  copv  of  a  written  Instrametit  Is  bnt  secondary  evidence,  and  is  not 
admiasible.  without  &nt  showing  the  loas  of  the  origlnala  or  giving  notice  to  prodtioe 
them.   Wazd  T.  BmUs^  (Neb.)  16  N.  W.  Bep.  868. 
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making  payments  to  him.  We  are  not  to  inquire  as  to  the  weight  of  the  evi- 
dence, but  simply  to  determine  its  competency.  The  fact  tliat  they  were 
written  by  defendant  does  not  affect  their  character  as  evidence.  The  bank, 
by  accepting  them  and  entering  their  contents  in  its  books,  adopted  them  as 
correct  statements  of  transactions  noted  therein.  We  ttdok  the  district  ooait 
erred  in  excluding  tbem. 

8.  The  state  introduced  letter-press  copies  of  letters,  oontainlbg  the  reports 
of  the  defendant  to  the  Chicago  oiBce  of  the  company.  The  state  made  no  ef- 
fort to  show  that  the  original  letter  could  not  be  product.  The  letter-press 
copies  are  but  copies,  and  cannot  be  introduced  if  tlie  originals  be  unac- 
counted for,  and  it  is  not  shown  that  they  coald  not  have  been  produced  at 
the  trial.  Lumber  Co.  v.  Coal  A  Min.  Co.,  66  Iowa.  292,  23  N.  W  Bep. 
674;  Hill  V.  Aultman,  68  Iowa,  630.  27  N.  W.  Rep.  788;  Delaney  v.  Brriak- 
ton,  6  N.  W.  Rep.  600;  Ward  v.  Seal,  15  N.  W  Rep.  353;  Foot  v.  BenUey, 
44  N.  Y.  166;  Wbart.  Grim.  £v.  (8th  Ed.)  §  160. 

4.  The  bill  of  exceptions  found  in  the  record  recites  proceedings  had  upon 
the  trial  in  the  following  language:  "On  the  eighteenth  day  of  May,  1886, 
when  ttiis  cause  was  called  for  trial,  and  when  the  jurors  were  drawn  by  the 
clerk,  and  talcen  their  seats  in  the  jury-box,  J.  F.  Flick,  district  attorney  for 
the  Third  judicial  district,  arose  and,  addressing  the  court,  stated  that  he  de- 
sired to  have  the  name  of  James  G.  Buel,  an  attorney  and  member  of  the  bar 
of  Union  county,  then  present,  entered  upon  the  record  as  appearing  for  the 
state  in  connection  with  the  district  attorney  In  the  prosecution  of  said  cause. 
Thereupon  the  defendant,  E.  O.  Halstead,  arose  and,  addressing  the  court,  ob- 
jected and  protested  against  the  i^pearance  of  said  attorney  Buel  as  a  prose- 
cutor in  the  case,  and  stated  in  substance  that  Mr.  Buel  had  been  his  attor- 
ney in  the  preliminary  examination  held  before  a  justice  of  the  peace  at  a  pre* 
vious  time  when  he  had  been  arrested  under  the  same  charge*  and  that  he 
bad  continuously  counseled  and  consulted  wiA  said  Buel  as  his  attorney  in 
relation  to  his  defense  up  to  within  a  few  weeks  of  the  present  term  of  this 
court.  Thereupon  stdd  Buel,  attorney,  arose  and  stated  to  the  court  that  he 
had  at  one  time  been  the  attorney  of  Mr.  Halstead  in  a  case,  but  that  it  was 
another  and  different  case  from  the  one  now  about  to  be  tried.  The  court 
thereupon,  in  substance*  said  that  Mr.  Buel  having  been  his  attorney  in  an- 
other case  than  this  would  make  no  difference,  and  noted  his  name  on  the 
docket  as  appearing  for  the  state,  and  ordered  the  impaneling  of  the  jury  to 
proceed,  and  said  Buel  continuously  from  that  time  to  the  close  ttf  tlie  trial 
actively  participated  in  the  trial  In  bcdialf  of  the  state,  and  the  said  Buel 
alone,  as  the  attorney  for  the  state,  had  charge  of  the  state's  resistance  and  ob- 
jections to  defendant's  motion  for  a  new  trud;  ti»t  during  the  whole  of  said 
trial,  said  Buel,  as  attorney,  examined  and  cross-examined  the  larger  portion 
of  the  witnesses  for  the  state,  and  took  generally  a  leading  part  in  the  pros- 
ecution of  said  case." 

5.  In  the  motion  for  a  new  trial,  which  was  overruled,  the  defendant  bases 
an  objection  to  the  judgment  on  the  grounds  of  the  miseinidnct  of  Mr.  Buel  in. 
appeuring  against  defendant  in  the  praaectttiob  of  the  case,  and  in  misleading 
tlie  court,  when  the  objection  was  made  against  his  i^pearance*  bj  the  state- 
ment that  he  had  been  defendant's  attorney  In  another  and  dlffoont  case.  We 
think  the  district  court  erred  in  not  sustaining  the  motion  on  these  grounds. 
Mr.  Buel,  in  his  statement  taken  upon  the  hearing  of  the  motion  f<»  a  new 
trial,  states  that  he  appeared  for  d«endant  upon  a  preliminary  examinatitni, 
upon  tlie  chaige  of  embezslements,  for  which  defendant  was  Indicted  in  tills 
case.  The  defendant  was  discharged  upon  the  preliminary  examination.  He 
states,  in  effect,  that  tiie  discharge  was  upon  technical  grounds,  and  for  the 
further  reason  that,  as  the  lumber  company  had  charged  to  defendant  upon 
its  books  the  amount  of  his  defalcation,  it  had  recognized  him  simply  as  a 
debtor,  who  was  liable  only  in  an  acti<m  to  lecovw  the  debt.  He*  deoUues 


Digilized  by  Google 


RAn  V,  BALRUD. 


469 


that  he  obtained  no  knowledge  of  any  secrets  of  defendant's  connected  with 
the  case,  and  that  he  withdrew  from  II  for  the  reason  that  defendant  tailed 
to  pay  him  fully  for  his  services,  and  that  he  informed  defendant  in  their  last 
Interview  that  he  would  not  further  act  as  his  counsel.  The  defendant,  In 
an  affidavit  in  support  of  the  motion,  makes  statements  in  oonfiict  with  thoee 
made  by  Mr.  Buel  in  his  testimony. 

The  oouita  will  give  approval  in  no  d^^ree  to  the  conduct  of  Mr  Bael,  as 
stated  and  explained  by  himself.  Attorneys  at  law  are  not  mere  mercenaries, 
who  may  desert  the  cause  of  those  for  whom  they  are  enlisted,  and  take  serv- 
ice on  the  otlier  side,  for  no  other  reason  than  that  their  fees  are  not  wholly 
paid.  They  are  not  bound  to  serve  those  who  will  not  pay  them,  and  may 
withdraw  from  Uie  servioe  of  such;  bat  they  cannot  take  employment  on  the 
other  side.  Tbe  reason  of  this  rule  Is  found  in  the  relation  of  attorney  and 
client,  which  is  one  of  confldence  and  trust  In  the  highest  degree.  The  at- 
torney becomes  familiar  with  all  facts  connected  with  his  client's  cause;  he 
learns  from  his  client  the  weak  points  of  the  oase,  as  well  as  tlie  strong  ones. 
Such  knowledge  carried  by  the  recalcitrant  attorney  to  the  other  side  would 
be  the  sure  means  of  defei^  and  injustice  to  tbe  client.  If  attomeys  are  au- 
thorized, after  employment,  to  take  retainers  from  the  other  side,  the  exer- 
cise of  this  authority  would  be  the  means  of  oppression  through  wiiicfa  clients 
coajd  be  coerced  into  payment  of  extortionate  fees;  and  the  profession  of  the 
law  would  be  brought  into  disgrace  by  permitting  those  who  pursue  it  to  take 
advantage  of  the  secrets  of  litigants,  obtained  while  the  confidential  relation  of 
attorn^  and  client  existed.  The  members  of  the  profession  must  have  the 
fullest  confidence  of  their  clients.  If  it  may  be  abused,  the  profession  will 
suffer  by  the  loss  of  confidence  of  the  people.  The  good  of  the  profession,  as 
well  as  the  safety  of  clients,  demand  the  recognition  and  enfonwment  of  tbe 
rales  we  hare  stated.  Henry  v.  Baiman,  26  Pa.  St.  354;  Sauldm  t.  State, 
11  Ga.  47;  WiUon  v.  State,  16  Ind.  392;  Price  v.  Railroad  Co.,  IS  Ind.  137; 
Merrick  v.  Catley^  1  Daly,  512;  TnreCotodtry^  lOPacSqi.  47;  Weeks,  Attys. 
at  Law,  §  120;  Whart.  Crim.  £v.  ^  498. 

6.  No  other  conclusion  can  be  r^ched  upon  the  consideration  of  the  bill  of 
ttxceptions  and  Mr.  Buel*s  evidence  as  above  stated  than  tliat  he  misled  the 
eonrt  below  by  the  statement  that  he  bad  not  been  employed  in  the  case  be- 
fore the  court.  While  the  statement  may  poeslbly  be  technically  true,  it 
doubtless  led  the  court  to  the  belief  be  had  not  been  so  employed  by  defend- 
ant; that  he  did  acquire  or  could  have  acquired,  throagh  the  rdatipn  of  attor- 
ney and  client,  knowledge  of  the  defense  which  could  i>e  unprofessionaDy  and 
dangerously  employed  against  defendant  in  the  prosecution  of  ttiis  case.  Yet, 
in  fact,  while  the  proceedings  upon  the  indictment  and  those  upon  the  in- 
formation constituted  different  cases,  the  facts  and  the  charge  in  each  were 
tbe  same,  and  the  same  line  of  defense  was  or  could  be  pursuwl  in  both.  The 
relation  of  attorney  and  chent  existed  with  its  concomitants  of  confidence  and 
trust  equally  in  both  oases,  and  in  each  demanded  that  defendant  should  dis- 
pose to  Mr.  Buel  all  facts  connected  with  the  chaige  agiUnst  him.  It  is  plain 
that  the  ethics  of  tbe  profeasion  forbid  that  the  knowledge  of  facts  obtained 
from  defendant  in  one  case  by  Mr.  Buel  should  be  used  a^nst  defendant  in 
the  other;  but  in  withholding  a  full  statement  of  facts  when  the  objection  was 
first  made,  the  court  below  was  doabtiess  misled  into  permitting  him  to  ap- 

Su  In  tbe  case  as  an  attorney  for  the  prosecutitm.  On  this  ground  the  dia- 
ct  ooart  should  have  granted  •  new  trial. 

Other  qaesttms  urged  by  oonnad  need  not  be  comitderedi  for  the  reaaoa  that 
0M|y  will  not  neeeasuily  uise  npon  anothw  trial. 
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Bakxb  i>.  Ohio  a  (JO,  B.  ft  Q.  B.  Oo. 

(Supreme  Court  qf  Iowa.   December  13,  1887.) 
1.  Bailboad  CoKFAHin— Stock-Kiluso  —  NxaLiQEiioi  in  RcHHiBa  Tbuk — Sran^L 

FtNDlKOS, 

In  an  action  against  a  railroad  company  for  killing  caltl&  the  spedal  findings  of 
the  jury  alio  wad  that  defendanta  wwe  notmnoing  theimgioe  which  did  Iheoam- 
age  in  a  careful  numnar,  bat  were  runniiw  negligently  ana  careleaaly.  Bald,  that 
tne  verdict  for  the  full  value  of  the  cattle  UUea  could  l>eiaitain«d  oo  thii  ground, 
regardless  of  the  controvarted  qnoatlon  ai  to  whether  the  foice  of  the  couipanjr 
was  propn-ly  kept  up. 
S.  Bahb— Btidbkci  or  NvsLranoi. 

The  evidence  showed  that  a  train  whixih  killed  platnttff'i  oattle  struck  them  Im 
the  night ;  that  it  was  a  moonlight  night ;  that  there  had  been  a  storm  the  prooed- 
ing  day,  which  in  many  places  knocJied  down  the  railroad  fences,  of  which  tha 
train-toen  were  aware ;  that,  from  the  position  in  which  the  cattle  were  found,  the 
train  mmt  have  been  rnnnlng  at  a  high  rate  of  speed.  Held,  that  the  evidence 
Justified  findbiga  that  the  train  was  earelMaly  and  nesligmtiy  managed. 

3.  MaoLiOBWon— IwTMieriOMS. 

An  instraetioo  that  negligeoee  may  be  eatabUabed  "  by  showiiv  facts  and  oireaOi- 
stancea  bearing  more  or  leu  akreeHn  vsxm  tJufact  ofnegSgmee"  is  not  error,  wbm  othw 
instructions  given  In  connet^on  therewith  make  the  meaning  dear,  and  state  the 
rule  of  law  properly. 

4.  Tbial — RuLtMOS  OH  EItidbnck— HABMLBa  Ebbob. 

Au  admission  of  an  answer  to  an  objeotionat^  qneatlon,  whidk  Is  enUrdy  brois 
able  to  the  ol^eotlng  par^,  is  not  sf^udiolal  error. 

Appeal  fnnn  diBtrict  court,  Deei^ur  county;  John  W.  Hauvxt,  Judge. 

This  is  an  action  at  law  brought  by  G.  W.  Baker  to  recover  damages  for 
Jtilllng  and  injuring  certain  cattle,  the  property  of  the  plaintiff,  by  being 
atrnck  and  run  over  by  an  engine  on  the  defendant's  railroad.  There  was  a 
trial  by  juty,  and  a  verdiot  and  judgment  for  the  plaintiff.  Defendant  ap- 
peals. 

T.  jr.  Siuartf  fw  ^ipeUant.  Bullook  A  Boffman  and  Toung  d  ParrfaK 
for  appellee. 

RuTHBOCE.  J.  1.  The  plaintiff  allied  in  his  petition  that  an  engine  of 
the  defendant  ran  upon  and  killed  eight  of  his  steers,  and  injured  another, 
and  that  he  was  thereby  damaged  in  the  sum  of  $495.  It  is  also  averred  that 
plaintiff  served  on  the  defendant  a  notice  and  i^davlt  as  required  by  law, 
and  that  more  than  30  daya  bad  aliqwed  after  stud  service,  and  no  payment  or 
settlement  had  been  msda  for  the  damages  sustained.  Judgment  was  de- 
manded for  >4^6(  and  no  more.  This  appears  to  have  been  the  plaintiff's  es- 
timate of  the  actual  damages.  His  estimate  given  as  a  witness  on  the  trial 
«mounta  to  that  sum,  and  there  was  no  evidence  in  the  case  showing  the 
actual  damages  to  be  less  than  •385*  It  will  thus  be  seen  that  the  plaintiff 
nether  claimed  nor  recovered  double  the  actual  damages  sustained.  The  ver- 
dict was  for  8^5,  and  this  verdiot  can  be  sustained  as  being  for  actoal  dam- 
Ages  only.  It  is  true,  tlie  cattle  were  killed  and  injured  by  passing  upon  the 
railroad  track  through  an  open  gate  at  a  place  where  the  d^endant  had  the 
right  to  fence  Its  road;  but  there  was  a  second  count  in  the  petition  in  which 
th&  plaintiff  claimed  a  right  of  reoovery  because  the  employes  of  the  defendant 
who  were  in  cbai^  of  the  engine  ran  the  same  in  such  a  reckless  and  careless 
manner,  and  no  attempt  was  made  to  check  the  engine,  and  that  the  injniy 
■could  have  been  avoided  by  the  exerdae  of  the  most  ordinary  care. 

Now,  while  it  is  true,  much  of  the  time  during  the  trial  was  taken  up  with 
■a  controversy  as  to  whether  the  defendant  was  liable  because  of  the  gate  be- 
ing left  open,  and  whether  the  gate  was  so  decayed  and  rotten  and  broken 
that  it  would  have  been  no  barrier  against  live-stock  if  an  attempt  had  been 
made  to  close  it,  yet  the  plaintiff  was  entitled  to  recover  by  proving  the  al- 
ieged  negligence  in  the  operation  of  tlie  engine*  no  matter  how  securely  the 
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road  migbt  have  been  fenced.  In  other  words,  if  the  emf^oTes  In  charge  of 
the  engine  did  not  properly  manage  the  same,  and,  by  running  it  with  ordi- 
nary care,  could  have  avoided  Injury  to  the  cattle  after  they  were  or  ooold 
hare  been  seen  from  the  engine,  the  defendant  is  liable  for  the  actual  dam- 
ages, without  regard  to  the  condition  of  fences  or  gates,  and  the  jury  evi- 
dently founded  tiieir  verdict  upon  this  ground,  as  shown  by  the  following 
special  intern^torles  submitted  tothem,  and  Uieanswetsthereto:  "(6)  Does 
not  tike  preponderance  of  the  evidence  introd  need  1  n  this  case  show  that  at  the 
time  said  cattle  were  strucic  and  injured  by  the  engine,  that  said  engine  was 
being  run  in  a  cafef  ul  and  prudent  manner,  and  at  a  moderate  rate  uf  speed? 
An$wer.  No.  (7)  Does  not  the  preponderance  of  the  evidence  In  this  case 
show  that  defendant's  employes  tn  charge  oi  such  engine  were  using  reason- 
able care  and  diligence  in  the  operation  or  running  of  said  engine  at  the  time 
it  struck  and  injured  plaintiff's  cattle?  A.  ITo.  (8)  Does  not  the  prepon- 
derance of  the  evidence  show  that  defendant's  employes,  in  charge  of  said  en- 
gine when  It  struck  plaintiS's  cattle,  did  everything  that  reasonably  could  be 
done  to  avoid  such  injury?  A.  No."  If  the  plaintiff  had  daimed  double 
damages  in  his  petition,  or  if  the  verdict  had  actually  been  for  double  dam- 
ages, there  might  be  room  for  controversy  as  to  whether  the  jury  may  not  also 
have  found  that  the  defendant  was  liable  because  the  gate  was  open.  But  as 
the  jury  in  answering  tlw  above  special  interrogatories  found,  in  effect,  that 
the  defendant  was  liable  for  Diligently  operating  the  engine,  these  special 
Qndings  are  decisive  of  the  rights  of  the  purties,  and  it  was  the  duty  of  the 
jury  to  return  a  geneval  venlict  for  the  pUiintiff,  without  regard  to  the  other 
questions  in  the  case. 

The  important  question  is  whether  the  answers  to  the  special  interrogatories 
are  supported  by  the  evidence.  Counsel  for  the  defendant  insists  that  they 
are  absolutely  without  any  evidence  to  sustain  them.  In  determining  this 
question,  it  is  not  practicable  to  set  out  the  evidence  of  the  witnesses.  There 
are  always  so  many  facts  and  ciraumstances  adduced,  and  which  properly  en- 
ter into  the  question  as  to  whether  an  act  is  the  result  or  ofbpring  of  negli- 
gence, that  it  is  impracticable  to  set  them  out  in  an  opinion.  The  cattle  were 
filled  in  the  night  at  from  10  to  11  o'clock.  An  important  question  in  the 
case  is  how  far  they  could  liave  been  seen  by  the  persons  on  the  engine  whose 
daty  it  was  to  be  on  the  lookout  for  obstructions  on  the  track.  The  persons 
on  the  engine  testified  that  the  night  was  so  cloudy  and  fo^y  that  an  object 
on  the  tr^k  could  not  have  been  seen  except  at  a  very  short  distance.  On 
the  other  hand,  other  witnesseB  testified  that  it  was  a  bright,  clear,  moon- 
light night.  It  may  be  said  that,  as  the  men  in  charge  of  the  engine  knew 
that  the  road  was  fenced,  there  was  less  necessity  Uiat  they  should  be  on 
the  lookout  for  obstructions.  But  Uiere  had  been  a  heavy  rain  uid  wind 
storm  during  the  day  preceding,  which  was  of  such  severity  as  to  injure  the 
fences  in  places,  and  blow  open  gates  on  the  line.  There  was  thererore  a  no* 
cessity  for  more  than  ordinary  precaution  in  running  the  engine.  The  plain- 
tiff and  one  other  witness  testified  that,  from  the  sound  and  roar  of  the  en- 
gine, they  thought  it  was  run  at  very  great  speed.  The  men  on  the  engine 
testiflpd  that  it  was  running  at  the  rate  of  from  12  to  15  miles  an  hour.  Eight 
of  the  cattle  were  killed  at  once,  or  so  injured  that  they  were  worthless, 
and  another  was  injured  to  a  considerable  extent.  They  were  left  lying  along 
the  road  for  a  considerable  distance.  There  is  quite  aconflict  in  the  evidence 
as  to  the  position  of  the  injured  cattle  as  they  were  left  upon  the  track.  Ow- 
ing to  the  heavy  rain,  the  ground  was  soft,  and  the  tracks  of  the  cattle  were 
visible.  We  cannot  set  out  the  evidence  fully  as  to  what  was  observed  by  the 
witnesses  who  examined  the  track  and  marks  upon  the  ground  after  the  in- 
jury. This  evidence,  no  doubt,  had  an  important  bearing  upon  the  findings 
of  the  jury,  and  as  one  rises  from  a  careful  perusal  of  it  he  cannot  but  say 
that  a  man  in  the  exercise  of  fair  judgment  and  without  passion  or  prejudice 
might  well  find  from  the  evidence  ihSt  the  men  in  charge  of  the  engine  should 
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have,  in  the  exercise  of  ordinary  care,  avoided  the  injury.  It  Is  true,  Uie 
court  instructed  the  jury  at  the  instance  of  the  defendant  that  proof  that  a 
train  or  en^ne  was  run  at  any  rate  of  speed  does  not  constitute  in  itself  neg- 
ligence. But  this  was  not  a  direction  to  the  jury  that  an  unusual  and  msk- 
lees  rate  of  speed  was  not  a  proper  fact  for  their  consideration  in  connection 
with  the  other  facts  in  determining  the  question  ot  negligence. 

As  we  have  said,  the  jury  were  fully  warranted  in  finding  that  the  night 
was  bright  and  clear,  with  the  moon  shining,  and,  taking  into  oonsidOTatlon 
the  manner  in  which  the  cattle  were  left  upon  the  road,  and  the  distances 
apart,  and  the  places  where  they  must  have  been  struck,  th6  finding  that  the 
train  must  liave  been  running  at  an  immodenUe  speed  is  supported  by  sufll- 
cient  evidence;  and  we  say  ^Is  In  view  at  the  tact  that  the  Injury  occnned 
on  Sunday  night  after  a  severe  storm,  ot  which  ttie  train-men  htid  fall  knowl- 
edge, and  in  view  of  the  proven  fact  that  the  track  was  not  patroied  on  Sun- 
days unless  in  case  of  apparent  necessity  therefor. 

2.  Itrenialns  to  be  determined  whetbw  Uie  court  erred  In  any  of  its  rulings 
upon  the  branch  (tf  the  case  upon  which  the  verdict  was  founded.  The  injury 
occurred  near  Leon,  Decatur  county.  The  tel^^ph  operator  at  that  point 
was  called  as  a  witness  for  the  d^endan^  and  atated  that,  when  the  engine 
reached  that  station,  thn  engineer  t(dd  him  that  he  bad  better  call  ap  the  secv 
tion  foreman ;  "that  he  had  knocked  off  ttiree  fa  torn  cattle  np  there. "  Ther»- 
upon  the  i^aintlff,  upon  oroas-examlnatlon,  asked  the  witneei  for  all  the  con- 
versation with  the  engineer,  and  whetho-  the  engineer  did  not  say  that  "be 
just  threw  open  the  ttirottle-valve  and  let  Uie  engine  run  Into  them.**  Thla 
was  objected  to  by  the  defendant.  It  is  possible  tiuit  the  jdaintiff  had  the 
right  to  prove  the  whfde  conversation ;  bat  whether  this  is  so  or  not,  ttie  wit- 
ness answered  that  the  en^neer  did  not  so  state.  The  defendant  ww  ther»> 
fore  not  prejudiced  by  the  oro8»«xamInatiafi. 

8.  The  defendant  complains  because  Hm  court  xefosed  to  give  to  the  jury 
certain  instructions  i^wn  the  doetrlBe  ot  oontributoiy  aegligwusei  We  do 
not  think  that  the  facta  of  tiie  case  required  tta  court  to  submit  that  queetion 
to  the  jury. 

4.  Objection  is  made  to  ttie  ninth  instruction  given  Igr  the  court  to  the  jury. . 
Itisasfollows:  "(O)  Andonthlatnanchottbeeaaeyouareturtherinstrui^ed 
tliat  the  burden  of  showing  negligence  on  the  part  of  defendants  employes 
in  charge  of  said  engine  is  on  the  plaintiff.  Yrt  negligence,  like  any  other 
fact,  may  be  established  by  showing  facts  and  clrcumstimces  6aarfn^,  mors  or 
lega  directly,  upon  ttie  /act  qf  negltgenee.*'  The  words  in  italics  are  said  to 
authorize  the  jury  to  find  negligence  by  a  less  degree  of  prootthan  is  required 
by  law.  PerbapB  the  instruction  is  not  so  clear  as  it  might  have  been  made; 
but  it  is  one  of  several  instructions  upon  that  question,  and  when  considered 
with  the  otht>rs  of  which  it  appears  to  Iw  a  part,  we  discover  no  error  in  it. 
Taken  alone,  it  merely  advisee  the  jury  that  the  facts  and  circumstances  which 
.  go  to  establish  negligence  may  be  such  as  bear  more  or  less  directly  upon  the 
issue  of  negligence.  It  defines  the  character  of  the  evidence,  rather  than  its 
weight  or  effect.  Afiirmed. 


Hastbd  «.  Dodge  and  another. 

{Supreme  Court  of  Iowa.    December  IS,  1887.) 

1.  Bbttl EM KBT^ Acceptance  of  Chattelh  ih  Payment  or  Debt— V aloe. 

A  debtor  and  creditor  had  an  accotinting.  and  the  latter  agreed  to  accept  certain 
property  of  the  former  in  full  Hatisfartion  of  his  debt ;  but  the  pro|>erty  was  valued 
by  tliem  at  eight  dollan  leu  than  the  amount  of  tlie  debt,  whtch  difTereticewaadis- 
r^arded,  and  the  axreement  above  entered  into.  UeUk  that  the  rule  that  accept- 
ance of  part  payment  uf  a  debt  ia  Du  consideration  for  the  release  of  the  whole  debt, 
hoe  no  application  to  such  a  case,  where  property  i%  accepted  in  payment. 

2.  JUDOKBKT— EnTRT  PkkdikO  UoTIOIf  FOR  NrV  TltlAL. 

When  it  appeared  that  Jtic^ient  was  entered  up  while  a  motion  for  new  trial 
wag  on  flle,  wlilch  motion  was  overruled,  and  all  tba  Vf^c^^HKB  occurred  at  the 
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Mune  terni  of  court,  held,  that  the  fkct  that  jadgment  was  enterod  before  the  de> 
ternitnatlonofUie  motion,  was  no  groand  for  reversing  Ihedeoision  on  theiiiotioD. 

i.  BkPUTIII— EucnOK  to  TaKB  MoKBT  JdDOXXIIT— DaHAOK  fob  BBTBKTIOir. 

In  an  action  for  the  poasesalon  of  certain  personal  pToperty,  or  its  value,  if  the 
same  cannot  be  fonnd,  the  plaintiff  elected  to  take  a  money  Judgment,  and  the  jury 
cstiniated  the  valae  of  the  property  at  (150,  and  the  daiiiaee  for  the  retentiim 
thereof  at  $100.  SM  (hat,  having  elected  to  take  a  money  jaasiuent,  plainiiff  was 
■  not  Mititlad  to  damages  for  retention,  and  the  judgmmtanould  be  reversed,  uqless 
be  would  remit  $100. 

Appeal  from  superior  court  of  Creatou;  Gkobqb  P.  Wilsoh,  Judge. 

This  is  an  actiod  hy  Enoch  Hasted  against  August  Dodge  and  John  Wood 
for  the  possession  of  certain  personal  property,  or  for  the  value  thereof,  if  the 
same  cannot  be  fonnd.  The  plaintiff  claims  to  be  the  owner  of  the  property. 
The  defendant  Dodge  claims  that  he  held'a  chattel  mortgage  on  the  property, 
and  that  he  put  the  mortfpsge  In  the  hands  of  his  co-defendant  Wood,  who,  as 
agent,  foreclosed  the  mortgage  by  seizing  and  selling  the  property.  There 
was  a  trial  1^  jury,  and  a  verdict  and  judgment  for  the  plaintiff.  D^endanti 
appeal. 

Maxwell  A  Leonard,  for  appellants.   D.  W.  Higbee,  tot  appellee. 

BoTHBOOK,  J.  1.  The  plaintiff  claimed  that  the  mortgage  had  been  paid 
and  settled  in  full,  and  should  have  been  canceled  oi.  record,  but  that,  instead 
of  doing  so.  the  defendant  Dodge  wrongfully  caused  the  property  to  be  seized 
^nd  sold.  The  question  as  tdthe  payment  and  satisfaction  of  the  mortgage  was 
the  principal  one  in  the  controversy  upon  the  trial.  Appellants'  insist  titat 
there  was  no  evidence  upon  which  to  found  a  verdict  that  the  same  was  ever 
paid.  We  do  not  think  this  position  can  be  sustained.  The  theory  of  the 
plaintiff  is  that  he  bad  an  accounting  with  Dodge,  and  they  estimated  that  tiie 
plaintiff's  property  was  suiBcient  to  pi^  the  mortgage,  excepting  eight  dol- 
lars: that  Dodge  thereupon  agreed  to  take  the  propertyattheface  of  die  mort- 
gage, and  call  it  a  settlement  in  full;,  and  that  this  was  agreed  to,  and  he  aft- 
erwuds  bought  the  property  back  from  Dodge,  but  that  Dod^  failed  to  can- 
ed the  mortage;  and  it  oannot  be  said  that  there  is  no  evidence  to  support 
the  claim  made.  CJonnsel  for  the  appeUants  claim  that  the  release  of  the  eight 
dolhuB  was  without  consideration,  BnA  that  the  foredosuie  of  the  mortf^[e 
vas  therefore  rightful.  The  rule  that  the  acoeptaiue  ct  part  payment  is  no 
consideration  for  the  release  of  part  of  a  debt  not  paid  can  have  no  application 
to  a  case,  where,  as  in  tfahi.  payment  Is  made  in  pzoperiy  of  *  considerable 
amount,  and  the  debt  exceeds  in  a  very  amall  sum  the  estimated  valuti  of  the 
property,  and  it  ia  agreed  to  lake  tiie  property  for  tlie  debt. 

2.  tt  is  claimed  t£kt  the  judgment  should  be  reversed,  because  the  same 
was  entoed  up  while  a  motion  for  a  new  trial  was  on  file,  and  the  motion  for 
a  new  trial  was  afterwards  overruled.  This  was  all  done  at  the  same  term, 
and  was  not  prejudicial  to  the  defendants.  If  the  court  should  have  been  of 
the  opinion  that  the  defendants  were  entitled  to  a  new  trial,  the  fact  that  a  . 
Judgment  had  been  entered  a  day  or  two  before  the  ruling  on  the  motion 
would  not  deprive  the  eourt  of  the  poww  to  grant  the  new  trial. 

8.  The  plaintiff  did  not  attempt  to  repossess  himself  of  the  piq>erty  by  a 
writ  of  replevin.  The  jury  found  the  property  to  be  of  the  value  of  •160* 
and  they  found  the  plaintiff  to  be  entitled  to  4100  for  the  unlawful  detention 
of  the  property.  It  appears  by  an  additional  abstract  that  the  plaintiff  electeii 
to  take  a  monsy  judgment  The  court  thweupon  rendered  judgment  for  •25U. 
This  was  erroneous.  The  plaintiff  having  made  his  election  to  takethevalue 
of  the  property,  is  not  entiUed  to  any  damages  for  being  deprived  of  Its  use. 
The  recovery  of  the  full  value  of  the  property  is  a  full  and  complete  recom- 
pense for  all  the  wrongs  of  which  he  complains.  Unless  the  plaintiff,  witliin  . 
20  days,  remits  In  writing  SlOO  of  the  Judgment,  the  same  will  be  reversed. 
If  within  that  time  the  nmittitw  Is  filed,  the  judgment  to  the  amount  of 
•160  will  be  allowed  to  stand.  Modified  and  affirmed. 
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Miller  v.  Uilleb. 

(SktpreiM  Onai  of  Iowa.   December  13,  1887.) 

OOHTBACT— Gomn>KBATIOM— AORSEHXITT  BBTircBH  HO8BAND  AMD  Win. 

In  an  action  bronghl  by  a  wife  against  ber  husband  upon  a  contract  made  be- 
tween them  by  which  the  husband  agreed,  in  snbatance,  to  drop  all  matters  of  dis- 
pute, live  as  a  hnsband  oi^ht  to  live,  and  pay  to  the  wlAi  $SiOO  per  year,  if  the  wife 
Would  remain  at  hia  home,  drop  all  matters  of  diapate,  keep  nla  noTue,  and  lire 
with  liim,  the  petition  stated  that  previous  to  tbe  making  of  the  contract  the  hoft- 
band  had  been  wasting  bis  money  on  other  women,  and  the  contract  was  made  to 
settle  difTerenora  arising  thereby.  Meld,  that  tbe  contract  was  without  conaidera- 
lion,  and  a  demnrm  to  the  petition  ahoald  be  anatained.  Amiu^  O.  J.,  and  8sbt- 
BB8,  J.,  diasent 

Appeal  from  district  court.  Polk  county. 

This  action  was  brought  by  Nancy  A.  Miller  upOn  a  written  contract  ex- 
ecuted to  her  by  the  defendant,  her  hnsband.  Robert  S.  Miller.  The  defend- 
ant demurred  to  the  petition,  and  the  demurrer  was  sustained.  The  plaintifl 
elected  to  stand  upon  her  petition,  and  Judgment  was  rendwed  apUnat  hftrfbr 
costs.   She  appeals. 

Cole,  MeVejf  A  Clark,  tot  appellwt.   C.  P.  Haimet,  tot  ai^wllee. 

Adaub,  C.  J.  Thecontract  sued  upon  is  in  these  words:  "This  agreement^ 
made  this  fifth  day  of  August,  1885,  between  tbe  undersigned,  husband  and 
wife,  in  the  interests  of  peace  and  for  the  best  interests  of  each  other  and  of. 
their  family,  is  signed  in  good  faith  by  each  party,  with  the  promise  eacli  to 
tlie  other  and  to  their  childrai  that  thejr  will  eaoh  honestly  promise  to  help 
each  other  to  observe  and  keep  the  same*  which  is  as  follows,  to-wit :  All  past 
causes  and  subjects  of  dispoto,  disagreement,  and  oMuplaint  of  whatevw  char- 
acter or  kind  shall  be  absolutely  Ignored  and  burled,  and  no  aUoslon  thereto 
by  word  or  talk  to  ea^  other  or  anyone  else  shall  ever  be  made.  Eachpwrfy 
agrees  to  refrain  from  seoldlng,  fuilt-flnding.  and  anger  in  so  fkr  as  relates 
to  the  future,  and  to  use  evoy  means  wiUiin  tteir  power  to  pmnoto  peaoo 
and  harmony,  and  that  each  Bbali  b^ave  reqtectfuily  and  fkirly  treat  eadi 
other;  that  Mrs.  Miller  ahidl  ke^  her  home  and  fiunily  in  a  comfortalfle  and 
reasonably  good  condition,  and  Mr.  Miller  shall  provide  fOT  tbe  neoeesary  ex- 
penses of  the  family,  and  shall,  in  addition  thereto,  pay  Mn.  Miller  for  hw 
Individtiftl  use  9200  per  year,  payable  916f  per  month  in  advance,  so  long  as 
Mrs.  Miller  shall  faithfully  observe  the  terms  and  conditions  of  their  con- 
tract, ^hey  agree  to  live  together  aa  husband  and  wife  and  obswre  faith- 
fully the  marriage  relation,  and  each  to  live  virtuously  wiUi  the  other." 

The  petition  demurred  to  is  quite  lon^.  We  cannot  set  it  oat.  The  de- 
fendant demurred  upon  the  ground  that  it  showed  the  contract  to  be  without 
consideration  and  against  public  policy.  His  position  is  that  the  plaintiff 
merely  agreed  to  do  what  by  law  she  was  bound  to.  do.  Tbe  majority  thtok 
that  the  defendant's  position  must  be  sustained.  The  writer  of  this  opinion 
is  not  able  to  concur  in  that  view.  The  peUtion  sets  out  several  reasons  and 
inducements  for  making  the  contract.  Among  other  things,  it  avers.  In  sub- 
stance, th^  the  defendant,  while  improperly  spending  money  upon  other 
women,  refused  to  furnish  the  plaintiff  with  necessary  clothing,  and  she  had 
been  compelled  to  furnish  it  herself  by  her  personal  earnings.  This  the  de- 
murrer admits.  It  appears  to  the  writer,  Uien,  that  the  plaintiff  had  the 
right  to  separate  from  the  defendant,  and  go  where  she  could  beat  provide 
for  Iter  wants.  This  right  she  waived  in  consideration  of  the  defendant's 
contract  sued  upon.  The  waiver  of  the  right,  it  seems  to  the  writer,  con- 
stituted a  consideration  for  the  contract;  but,  as  the  majority  think  otherwise, 
the  j  iidgmfnt  must  be  affirmed, 

Srevers,  J.,  dissents  from  the  majority,  and  ooncurs  witli  the  writer  of 
the  opinion. 

Digitized  by  Google 


Wis.] 


BKB  V.  ZAHH. 


465 


RjGB  0.  Kahn  and  others. 
IBmtmt  Oomrt     WSHomjn.  December  18, 1887J 

X.  CHAnsL  VoBTOAoxs— Dkbt  Bsooim  Fatablk  VHEif  VoBrsAon  Tatb  PtMBnmnr. 
If  a  moiteagee,  aralling  hllDMlf  of  ft  rtipnlatloii  in  a  chattel  mortgage,  takv 
poiseBston  or  tb  e  propw(y,  or  la  about  to  do  bo,  before  the  debt  secured  by  the  mort- 
nge  falla  due,  he  thooby  omftn  upon  the  mortitagor  the  right  to  pay  the  debt  and 
keep  his  property. 

S.  Same— AwDATiT  o»  Bbhwai— Tim  or  Pilimg. 

A  chattel  mortgage  ww  filed  with  the  town  cleric,  Febraair  28, 1882.  On  JsnaaiT 
18, 1884,  an  affldarlt  wu  filed  in  attempted  renewal  thereof.  £Md,  not  a  ouinplf- 
anoe  with  Rer.  St.  Wis.  666,  |  2316,  which  requires  such  affidavit  to  be  filed  within 
thirty  days  next  precedinc  two  years  from  the  filing  of  the  mortgage,  and  that  the 
mortgage  was  void  ae  to  haaa  fia*  purchasers. 

S,  Sau— AmDATn  or  BsrawAi^DnianATioir  or  Ajcoost  DoB—EsrorPBu 

An  affldaTit  <tf  renewal  of  a  chattel  mortgage  stated  that  the  amount  of  the  mort- 
nme'e  intenet  In  the  property  was  $190,  when,  in  fact,  it  was  more  than  that. 
^Wd  that,  at  egalnst  a  purchaser  who  rcdied  on  the  statement  contained  In  the  af- 
fldavi^  the  mortgagee  was  estopped  to  claim  that  more  than  $130  woe  due. 

^  Tsnaoi— Or  MoniuAai  Dkbt— JSQttiTAuara  to  Fatmebt— Coittu«ok  bt  ICok^ 

«A«BB. 

When  the  owner  of  mortgaged  ohattela,  which  are  about  to  be  taken  under  the 
mortgage,  tenduv  the  mortgagee  the  amount  sufficient  to  pay  the  mortgi^e  debt, 
and  stuui  tender  le  k^t  good  until  the  trial,  the  tender  divests  the  title  of  the  mort- 
gagee as  e^ctually  as  would  a  payment  of  the  debt;  and  the  mortgagee,  by  taking 
away  and  selling  the  property,  is  guilty  of  ooDTerdoDi  and  the  owner  may  main- 
tain an  action  of  trover  againbt  him. 
0.  Bams— Tbhdib,  whbh  Kxrt  Ooon. 

At  the  time  the  mortgagees  of  certain  chattels  were  about  to  sdse  the  property 
under  tfadr  Tespective  mortgages,  the  agent  of  the  owner  of  the  chattels  exhibited 
thamon^dneon  both  mortgages  to  one  of  the  mortgagees,  and  to  the  sheriff  who 
was  acting  as  agent  for  the  mortgagees  in  making  the  seizure,  offering  the  same  to 
them,  and  Htatmg  the  amount,  and  the  purpose  for  which  It  was  tendered.  He 
kept  the  same  money  in  his  poueasion,  subject  to  the  order  of  the  mortgagees,  ud* 
tU  the  trial,  when  ha  paid  the  same  Into  oonrt  for  thdr  use.  AM,  that  the  tender 
was  kept  good. 

Appeal  from  circuit  court.  Outagamie  county. 

This  case,  and  the  facts  which  the  testimony  introduced  on  the  trial  tended 
to  prove,  are  sufficiently  stated  in  the  brief  Ot  counsel  for  the  plaintiff,  as  fol- 
lows: "This  is  an  action  of  trover,  brought  by  the  plaintiff  against  the  de- 
fendants, to  recorer  the  value  of  certain  property  seized  by  the  defendants 
under  oertain  chattel  mortgages.  The  facts  in  the  case  are  briefly  these:  One 
Hmry  Flint  executed  three  chattel  mortgagee,  as  follows:  One  dated  Feb- 
ruanr  18, 1882,  to  the  defendant  Henry  Hammel,  to  secure  the  payment  of 
$100,  which  mortgage  was  filed  in  the  office  of  the  town  clerk  of  the  town  ot 
Osbom,  Otttammie  county,  Wiaoonsin,  on  the  twenty-third  day  of  February, 
1882,  (Heniy  Flint  at  that  time  residing  in  the  town  of  Osbom;)  the  second, 
•xecuud  by  Henry  Flint,  then  residing  in  the  town  of  Seymour,  in  said  county 
and  state,  to  the  defendant  A.  Kahn,  to  secure  the  sum  of  9100,  which  mort- 
«ge,  bearing  date  October  5, 1888,  was  filed  in  the  office  of  the  town  clerk  of 
uw  town  of  Seymour,  in  said  connty,  on  the  sixth  day  of  October,  1883:  the 
third  mortgage  was  executed  by  Henry  Flint,  then  residing  In  the  town  of 
Osbom,  to  one  If.  S.  Xewald,  bearing  date  the  ninth  day  of  April,  1883, 
and  filed  in  the  office  of  ttie  town  clerk  of  the  town  of  Seymour,  in  said  county^ 
OD  the  twentieth  day  of  Februuy,  1885.  On  the  twenty-fifth  day  of  Febru- 
ary, 1885.  Henry  FUnt  sold  and  executed  to  John  Bioe  a  bill  of  sale  of  the 
same  property  coreted  by  the  three  mortgages,  which  bill  ot  sale  was  filed  in 
the  office  of  the  town  clerk  ot  &e  town  of  Seymour,  on  the  twenty-sixth  day 
ot  February,  1885.  The  said  Henry  Flint  resided  in  the  town  of  Osborn,  in 
tile  county  of  Outagamie,  until  some  time  In  July,  1888,  when  he  removed  to 
the  town  of  Seymour,  and  resided  there  until  and  after  the  twenl^-fifth  of 
t.36n.w.iu>.6— 30 
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Pebruary.  18S5-  The  plaintiff  paid  part  down  in  cash  upon  the  property,  and 
was  to  pay  the  balance  by  turning  the  account  that  Henry  Flint  owed  him 
upon  the  purchase  price  of  the  property.  B^ore  purchasing  the  propei-ty  In 
question,  the  plaintiff  examined  the  records  of  the  town  clerk  of  the  town  of 
Seymour,  where  Flint  then  lived.  On  the  twenty-seventh  day  of  February, 
1885,  the  defendant  A.  Kabn,  acting  in  his  own  behalf,  and  as  the  agent  of 
Henry  Haiumel  and  M.  D.  Newald,  went  to  the  farm  of  the  plaintiff,  which 
was  in  possession  of  his  tenant,  Henry  Flint,  for  the  purpose  of  taking  the 
property  in  question  from  the  possession  of  Jerome  Flint,  residing  there  with 
his  father,  Henry,  and  in  whose  care  the  property  had  been  left  by  Bice. 
Wliile  there  for  that  purpose,  but  before  he  bad  succeeded  in  removing  the 
propei-ty  from  the  plainti£t*8  farm,  and  while  in  the  act  of  doing  sn,  the  wit- 
ness Mitchell,  acting  as  the  agent  of  the  plaintiff,  Bice,  tender^  to  him  the 
sum  of  9-250,  and  thereupon  demanded  the  possession  of  the  property,  which 
was  refused.  The  defendants  removed  and  disposed  of  the  property.  The 
plaintiff,  by  his  agent,  Mitchell,  kept  the  identical  money  so  tendered,  separate 
and  by  itself,  and  brought  the  same  into  court  on  the  trial,  and  deposited  it 
with  the  clerk,  where  it  now  remains,  subject  to  the  order  of  the  def eodants. " 
HhQ  verdict  and  judgment  were  for  the  plaintiff  for  the  value  of  the  property 
in  controversy.  The  defendants  appeal  from  the  j  udgment. 
Haymond  A  Hasdane,  for  lespondent.   Leopold  Hammel,  for  appellants. 

Lton,  J.  On  the  question  whether  the  plaintiff  can  maintain  this  action 
of  trover  to  recover  the  mortgaged  property.  In  case  hb  tendered  sufficient  to 
pay  the  mortgage  debts  which  were  viUid  as  against  him,  or  whether  he  is 
driven  to  his  suit  in  equity  to  redeem,  we  have  no  difficulty  or  doubt.  If  the 
property  in  the  hands  of  the  plaintiff  was  only  subject  to  the  two  mortgages 
recorded  in  Seymour;  if  the  amount  tendered  by  Mitchell,  in  behalf  of  the 
plaintiff,  at  the  time  the  property  was  about  to  be  taken  under  the  mortgages, 
was  sufficient  to  pay  the  debts  secured  thereby;  and  if  such  tender  was  kept 
good  until  the  trial, — we  hold  that  the  tender  divested  the  title  of  the  mort- 
gagees to  the  property  just  as  effectually  aa  a  payment  of  the  debts  secured  by 
the  mortgages  would  have  divested  it;  and  if  they  took,  carried  away,  and 
sold  the  same  after  such  tender,  against  the  remonstrance  of  the  owner,  they 
are  guilty  of  a  conversion  thereof,  and  the  plaintiff  (the  owner)  maymalntain 
this  action  of  trover  against  them,  and  recover  the  value  of  the  property.  We 
do  not  regard  the  fact  of  any  importance  that  the  most  of  the  mortgage  debts 
were  not  due  at  the  time  the  property  was  seized.  If  a  mortgagee  avails  him- 
self of  a  stipulation  in  the  mortgage  to  that  effect,  and  takes  possession  of  the 
mortgaged  property,  or  is  about  to  do  so,  befor<>  the  debt  secured  by  the  mort- 
gage fidlB  due.  he  thereby  confers  upon  the  mortgagor  the  right  to  pay  the 
debt  and  keep  his  property.  We  Iwlieve  the  views  above  expressed  are  sus- 
tained by  the  authorities  cited  on  behalf  of  the  plaintiff,  and  they  certainly  ao> 
cord  too  well  with  justice  and  sound  sense  to  be  overturned  by  mere  techni- 
cality. Substantially  the  same  views  were  held  by  this  court  in  Harder  v. 
Hosp,  34  N.  "W.  Bep.  145.  The  controlling  questions  of  fact  in  this  case  are. 
therefore,  (1)  was  a  sufficient  sum  tender«l  on  behalf  of  the  plaintiff  to  re> 
deem  the  property  In  controversy?  and,  if  so,  (2)  was  the  tender  kept  good? 

1.  One  of  the  mortgages  under  which  the  defendants  claim,  was  filed  In  the 
town  clerk's  office  of  the  town  of  Osbom,  February  23,  1882,  and  an  affidavit 
in  attempted  renewal  thereof  was  filed  in  the  same  office.  January  18,  1884. 
This  was  not  a  compliance  with  the  statute  in  that  behalf.  Kev.  St.  655.  § 
2315.  That  statute  requires  such  afiOdavit  to  be  filed  within  t^rty  days  next 
preceding  the  expiration  of  two  years  from  the  filing  of  the  mortgage.  This 
affidavit  was  not  Bled  within  that  time,  but  was  filed  more  than  thirty  days 
preceding  tlie  expiration  of  such  two  years.  This  failure  renders  the  mort- 
gage void  as  to  purchasers  In  good  faith  of  the  mortgaged  property.  Hence, 
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If  the  plaintiff  purchased  the  property  in  question  without  actual  knowledge 
of  the  existence  of  such  mortgage,  he  takes  the  property  relieved  from  the  lien 
thereof.  Under  the  instructioDS  of  the  court  the  jury  necessarily  found  that 
he  had  no  such  actual  knowledge,  and  the  testimony  sustains  the  verdict  in 
that  behalf.  It  was  onlynecessary,  therefore,  for  the  plaintiff  to  redeem  from 
the  two  mortgages  filed  in  the  clerk's  office  of  Seymour,  which  were  valid, 
subsisting  liens  upon  the  property  in  his  hands. 

The  amount  tendered  was^SO.  The  amount  actually  unpaid  on  those  two 
mortgages,  as  between  mortgagor  and  mortgagees,  was  a  few  dollars  more 
than  that  sum.  One  of  those  mortgages,  however,  had  been  renewed  by  the 
Aling  of  an  affidavit  under  the  statute,  in  which  it  was  stated  that  theamoant 
of  the  mor^gee'a  Interest  in  the  property  by  virtue  of  the  mortgage  was 
•130.  Taking  that  sum  as  the  amount  unpaid  on  the  mortgage  at  mat  date* 
the  amount  unpaid  on  both  mortgages  is  a  little  less  than  9250.  So  the  ques- 
tion is  whether  the  mortgngee  is  bound  by  soch  statement  in  his  affidavit  of 
renewal;  the  plaintiff  not  knowing  that  more  than  $130  was  then  unpaid  on 
the  security.  The  principal  object  of  the  statute  is  to  give  notioe  to  all  per^ 
sons  interested,  at  intervals  of  two  yean,  of  Uie  amount  of  the  mortgage  debt, 
and  we  think  that  the  statements  thus  made  may  safely  be  relied  upon  by 
tliose  who  contemplate  becoming  interested  in  the  mortgaged  property.  In 
the  present  case,  the  plaintiff  examined  the  flies  in  the  clerk's  office  at  Sey- 
mour, and  did  rely  upon  the  statement  contained  in  such  affidavit  of  renevral. 
Under  these  eircumstances,we  hold  that  the  mortgagee  is  now  estoiq>ed  to 
claim  that  more  than  $130  was  due  at  the  time  he  filed  such  affidavit.  It  fol- 
lows that  a  sufficient  sum  whs  tendered  to  pay  the  mortgage  debts. 

2.  Was  the  tender  kept  good?  It  was  made  by  Mitchell,  the  agent  of  the 
plaintiff,  when  the  defendants  were  at>out  to  seize  the  property  under  the  mort- 
gages. The  proof  tends  to  show  that  he  exhibited  ttie  money  to  one  of  the 
defendants,  and  to  the  sheriff  who  was  acting  as  agent  for  the  defendants  in 
seizing  the  property;  that  he  offered  the  same  to  them,  and  stated  the  amount 
thereof  at  V^SO,  and  the  purpose  for  which  it  was  tendered;  that  he  kept  the 
same  money  in  his  possession,  subject  to  the  order  of  the  mortgagees,  until 
ttie  trial,  and  during  the  trial  paid  the  same  money  into  court  for  their  use. 
Beyond  all  question,  the  tender  was  kept  good. 

Some  exceptions  presenting  other  questions  were  taken  to  the  rulings  of  the 
court  on  the  trial,  but.  In  the  Tiew  we  have  taken  of  the  case,  they  are  not 
very  material.  We  hare  examined  these  rulings  to  some  extent,  however, 
and  fail  to  detect  any  error. 

The  judgment  of  the  circuit  court  is  affirmed. 


Stknnett  0.  Bbadlet  and  another. 
(Supnm  Cburf  ^  Witeontin.   December  18, 1887.) 

L  Httsbakd  jun>  Win — UAHAOEHurr  or  Wifx's  Fabm  bt  Hdhbaitd — Owkebbhif  or 

Crops  amd  Stock. 

In  nn  action  Tor  daniagn  for  conversion  of  certain  crops  ttnd  stock,  the  evidence 
showed  that  t>l*intiff  and  her  husband  had  oocaiiled  her  farm  about  four  yean, 
and  that  the  let  the  farm  to  hw  husband,  who  carried  it  on  and  sold  and  M|>|iro- 
priated  the  products  thereof,  and  that  he  used  and  disposed  of  the  crops  and  stuck 
raised  and  kept  tliereoii,  during  tliat  time,  as  bis  own,  without  iiiterierence  from 
plaintilf;  also  tliat  plalnttlf  admitted  and  stated  that  ber  husband  owned  the  proi>- 
erty.  Held,  that  the  evidence  was  sufficient  to  warrant  a  ftndinR  by  the  jury  that 
the  produvts  of  the  flirni  were  the  properly  of  the  husband,  and  that  the  wife  oould 
not  recover. 

2.  Tbiax< — IiwrRucTtDiiB— Hkpibal  to  Give  Corhsct  bot  pRinnncrAL  IitsTBuorioifs. 

When  instructions  to  the  Jury,  refused  by  thecourt,  would  In  fact  have  prejudiced 
the  cuseof  the  iiarty  pruposiut;  them,  the  refusal  is  not  a  ground  of  cotuplaUit,  even 
though  the  inatrncBons  propcned  contain  correct  propositions  of  lav. 
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8l  Sun— SnruLATioim—IirBTBucnoira. 

Id  an  sction  for  the  conversion  of  certain  crops  and  stock,  the  issne  helng  as  to 
the  title  to  the  property,  the  evidence  was  not  the  same  as  to  both.  On  the  trial, 
however,  counsel  for  both  parties  stipulated  that,  "if  the  jury  find  for  the  plaintilf, 
therihall  valaa  the  crops  taken  by  the  defendant  as  nncut  and  standing  in  the 
Ma,  and  the  stock  taken  shall  be  valued  as  at  the  time  when  it  was  taken."  ffeld, 
that  the  stipulation  placed  the  stock  and  crops  on  the  same  footing,  and  that  a 
charge  to  the  jury  that  "the  verdict  will  either  be  for  the  whole  amount  of  the 
property, — its  value  «■  standing  in  the  field, — in  favor  of  [plaintifT,]  or  it  will  be 
no  cauM  of  action,"  ooald  not  be  oomj^ained  of,  in  the  abeenoe  of  any  request  for 
■n  instmetion  prtiwrring  a  distinction  twtween  toe  two  classes  of  property. 

Appeal  from  drcuit  court,  Oolnrabia  oonntj. 

ThiB  is  an  action  to  recover  damages  for  the  alleged  conTersion  bj  the  de- 
fendants, William  Bradley  and  Thomas  McBumie,  of  certain  abeep.  cattle, 
and  grain  daimed  by  the  plaintiff,  Maria  Stennett,  as  her  property  The  com- 
plaint is  in  ttie  nsual  form  of  comidainta  in  actions  of  trover.  The  answer  of 
the  defendants  is  (1)  a  general  denial,  and  (2)  certain  facts  alleged  by  wav 
Qt  estoppel.  It  ai^>eared  on  the  trial  that  the  plaintiff  was  the  owner  of  a 
farm  in  Columbia  county,  upon  which  she  and  her  husband,  one  William 
Stennett,  resided.  The  gnin  in  controrwf^  was  grown  upon  this  farm,  and 
the  stock  was  kept  upon  it.  The  question  of  the  ownership  of  this  pn^rty 
was  a  disputed  one  on  the  trial.  The  jdaintiff  testified  that  she  was  such 
owner.  There  was  other  testimony,  however,  tending  to  show  that  the  prop' 
erty  bdonged  to  her  husband.  The  defendants  purchased  the  proper^  at  the 
hudund.  The  case  is  further  stated  in  the  opinion.  There  was  a  rardict 
and  judgment  for  the  defendants.  Plaintiff  appoUa  from  the  judgment. 

Zander  <ft  Zander,  for  appellant.       B.  Ibtgen,  for  respondent.  - 

Lyon,  J.  1.  In  the  brief  of  counsel  for  the  plaintiff,  we  find  the  broad 
unqualified  statement  that  there  is  no  testimony  in  the  case  contradicting  her 
ownership  of  the  property  in  question,  or  tending  to  show  that  her  husband 
owned,  or  ever  claimed  to  own,  the  same.  This  is  a  strange  and  unaccount- 
able misapprehension  of  the  testimony  in  the  case.  The  testimony  tends  to 
show  that  the  plaintiff  and  her  husband  had  occupied  her  farm  about  four 
years,  and  that  she  let  the  farm  to  her  husband,  who  carried  it  on,  and  sold 
and  appropriated  the  products  thereot  and  that  the  husband  used  and  disposed 
of  the  crops  and  most  of  the  stock  raised  and  kept  on  the  farm  during  that 
time  as  his  own,  without  interference  by  the  plaintiff.  Also  that  the  plaintiff 
admitted  and  stated  that  her  husband  owned  the  property;  and  there  was 
proof  of  her  acts  in  respect  to  it,  which  were  only  consistent  with  the  hy- 
pothesis that  her  husband  was  such  owner.  The  testimony  is  amptysufiicient 
to  sustain  a  special  finding  which  would  bring  the  case  within  the  rule  of 
Lyon  V.  Railtmp  Co.,  42  Wis.  548.  In  that  case,  circumstances  similar  to 
those  developed  here  were  held  to  vest  the  products  of  the  wife's  farm  in  the 
husband,  so  that  she  could  not  call  upon  him  to  account  therefor,  or  to  main- 
tain an  action  of  trespass  for  injuries  thereto.  There  Is  other  evidence  tend- 
ing in  the  same  direction  which  it  is  unnecessary  to  state.  We  can  conclude 
that  the  verdict,  which  necessarily  was  to  the  effect  that  the  husband  was 
the  owner  of  the  property  In  controversy,  is  sustained  by  the  testimony. 

2.  Certain  facts  were  pleaded  in  the  defendant's  answer,  which  it  was  clumed 
should  estop  the  plaintiff  to  deny  that  her  husband  was  the  owner  of  the  prop- 
erty. It  seems,  also,  that  some  claim  was  made  upon  the  trial  that  the  hus- 
band, in  selling  the  property  to  the  defendants,  was  acting  as  the  author- 
ized agent  of  the  plaintiff.  Several  instructions  were  proposed  on  behalf  of 
plaintiff  on  the  subjects  of  estoppel  and  agency,  but  the  court  refused  to  give 
them,  and  said,  in  substance,  that  these  quuestions  of  estoppel  and  agency 
were  not  in  the  case;  that  the  case  turned  entirely  npon  the  question  of  own- 
ership ;  and  that,  unless  the  jury  found  that  the  husband  was  the  owner  of  the 
property,  the  plaintiff  was  entitled  to  a  verdict  for  its  value.  It  is  perfectly 
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obTiOQB  that  the  tnstractlon  given  was  most  favorable  to  the  plalntlflf,  and 
rendered  entirely  unnecessary  the  Instractions  proposed  and  refused.  Had 
the  court  retained  the  questions  of  estoppel  and  agency,  it  would  have  given 
the  defendants  a  chance  to  prevail  in  the  action,  although  the  jury  might  find 
that  the  property  in  question  really  belonged  to  the  plaintiff.  But,  by  elim- 
inating those  questions  from  the  case,  the  court  lessened  the  chances  of  the 
defendants  to  defeat  the  action.  Of  course,  this  was  favorable  to  the  plain- 
tiff, and  Bbe  has  no  ground  of  complaint  because  tiiB  coart  refused  to  f^n 
her  pnqtoaed  instructions,  even  though  thsy  contain  correct  pn^rasltlous  of 
law. 

8.  Error  is  assigned  upon  the  following  passage  in  the  charge  to  the  jury: 
"The  verdict  will  either  be  for  the  whole  amount  of  the  property, — its  value 
as  standing  in  the  field, — in  favor  of  Mrs.  Stennett,  or  it  will  be  no  cause  of 
action."  The  objection  to  this  Instruction  is  that  it  places  the  crops  and  the 
stock  on  the  same  footing,  and  was  a  ruling  that  the  plaintiff  could  not  re* 
cover  for  the  one  unless  she  was  entitled  to  recover  for  the  other  also ;  whereas 
the  testimony  relating  to  her  title  was  not  the  same  in  both  cases.  Ttiere  is 
some  apparent  force  in  this  objection;  but  there  was  a  stipulation  made  by 
the  parties  on  the  trial,  and  entered  of  record,  which  seemsto  obviate  any  ob* 
Jection  to  the  instruction.  Such  stipulation  is  as  follows:  "It  is  agreed  by 
counsel  for  the  respective  parties  th^,  if  the  jury  find  for  the  plaintiff,  they 
shall  value  the  crops  taken  by  the  defendants  as  uncut  and  standirig  in  the 
field,  and  the  stock  taken  shall  be  valued  as  at  the  time  when  it  was  taken. " 
We  think  this  stipulation  places  the  stock  and  crops  on  the  same  footing  Just 
as  effectually  as  did  the  instruction  complained  of.  It  the  plaintiff  desired  to 
preserve  a  distinction  between  the  two  classes  of  property  after  having  made 
the  stipulation,  it  was  incumbent  upon  her  to  ask  the  court  to  give  an  in- 
atruction  which  would  accomplish  that  object.   This  she  failed  to  do. 

The  foregoing  observations  dispose  of  all  the  alleged  errors  which  are 
deemed  worthy  of  consideration  adversely  to  the  plaintiff.  The  Judgment  of 
the  dzoait  court  is  affirmed. 


GooraB  V.  FniKB  and  others. 

(Awrmi*  (hurt  of  JSmmmCo.   December  16, 1687.) 

1.  Fowav— Or  ▲noBKXT— To  Gokvkt  "Axl  Psbsokai.  abs  Bau  FBOtBarr*'--OHB- 
nnc&n  or  Mobtqaox  Sale. 

A  power  of  attorney  "  to  grant,  baivain,  sell,  and  convey  any  and  all  personal  or 
real  property,"  Kivea  authority  to  self  and  convey.by  assignnient  of  the  certificate 
of  sale,  the  interest  or  estate  wnloh  a  porahaser  at  a  mortgage  sale  has  in  the  prem- 
ises pnor  to  the  ezpiratioD  of  the  period  of  redemption. 

L  Dm>— Imfkachiibiit  or  Rioitau — Pabol  Bvidbhob. 

In  an  action  to  set  aside  a  certificate  of  redemptioo  exeoated  by  a  sholff,  its  reci- 
tals may  be  impeached  by  parol  evidence  ahoinng  that  no  redemption  was  in  fact 
made,  and  no  money  paid  to  the  sheriff. 

8.  Sahk— Ikpcachkbnt  ior  Fkadd. 

So,  In  an  action  to  set  aside  a  deed  on  the  ground  that  it  was  obtained  by  fhuid, 
parol  evidence  of  the  frand  is  admliaible  to  Impeach  the  deed. 

iSjllkdna  bjl  the  Qntrt.) 

Appeal  from  district  court,  KoUee  county ;  Frrkins,  Judge. 
Daniel  Rohrer,  for  Ooo|)er,  reepondent.  fite.  W,  WUvm^  tot  Finke  and 
others,  appellants. 

UiTGHSLL,  J.  The  record  chain  of  title  to  the  land  in  controversy,  as  far 
«8  here  material,  la  as  follows:  Halveraon,  the  owner  of  the  whole  quarter 
aection,  «c«uuted  to  the  Edinburgh  American  Land  Mortgage  Company  a 
mortgage  for  9400,  and  a  second  mortgage  to  plaintiff  for       and  subject  to 
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these  two  mortgages  sabseguently  conveyed  one  80  to  the  defendant  Edward 
Cooper,  and  the  other  80  to  defendant  Nelson,  who  conveyed  to  the  defendant 
Finke,  taking  back  a  purchase-money  mortgage.  Default  having  been  made 
in  the  first  mortgage,  the  Edinburgh  Company  foreclosed,  and  on  August  2, 
1884,  bid  in  the  premises.  In  April,  1885,  this  company,  by  one  Faton,  as  its 
attorney  in  fact,  assigned  the  certi  Qcate  of  sale  to  plaintifT.  On  May  13. 1885, 
defendant  Miller,  as  sheiilt,  executed  to  defendant  Nelson  a  certificate  of  re- 
demption  from  the  mortgage  sale.  On  May  26,  1885,  Nelson  paid  to  plaintiff 
the  second  or  $65  mortgage,  receiving  from  him  a  written  release  or  satisfac- 
tion. The  last  fact  is,  however,  unimportant,  except  as  explaining  a  subse- 
quent transaction.  In  September,  1885,  plaintiff  executed  to  Nelson  a  qoit- 
claim  deed  of  the  premises.  Tbe  contest  is  really  between  plaintiff  and  Nel- 
son, as  Finke,  the  only  other  appelant,  must  stand  or  fall  with  tbe  UUe  trf 
his  grantor.  Nelson. 

Plaintiff's  pleadings  are  somewhat  irregular,  part  of  the  relief  which  he 
asks  being  set  up  in  the  reply,  which  ought  properly  to  have  been  set  up  in  a 
supplemental  complaint.  But  »snoobjection  on  that  ground  was  made,  either 
here  or  in  the  court  below,  we  shall  consider  the  action,  as  it  has  been  by  both 
parties,  as  one  brought  by  plaintiff  claiming  title  under  his  assignment  of  the 
certificate  of  mortgage  sale,  to  set  aside  as  clouds  on  his  title  the  certiflcateof 
redemption  execiiteil  by  the  sheriff,  and  the  quitclaim  deed  executed  by  the 
piaintiflato  the  defendant  Nelson, — the  former  on  the  ground  that  it  is  false, 
and  was  executed  without  any  redemption  having  in  fact  been  made;  and  tbe 
latter  on  the  ground  that  it  was  obtained  by  fraud. 

1.  Of  Faton's  authority  under  his  power  of  attorney  from  the  Edinburgh 
Company  to  execute  this  assignment,  there  can  be  no  question.  It  authorizes 
him  "to  grant,  bargain,  sell,  and  convey  *  *  *  any  or  all ;}er«ana{  or reoi 
property^  now  or  hereafter  owned  or  held  by  the  said  Kdinburgh.  etc..  Com- 
pany, and  in  their  name  to  make,  execute,  acknowledge,  and  deliver  good 
and  sufficient  deeds  and  conveyances  for  any  real  estate  so  auld.  eiUier  with 
or  without  covenants  of  warranty." 

Under  this  it  is  unlmport^t  whether  the  interest  of  the  company  in  the 
land  under  the  certificate  of  siUe  was  real  or  personal  property.  The  power  to 
sell  is  ample  in  either  view.  It  was,  however,  an  interest  or  estate  in  the 
land  c^ble  of  being  conveyed  by  deed.  Jamea  v.  \Vildert  25  Minn.  305; 
Lindley  v.  CromhU,  81  Minn.  232.  17  N.  W.  Rep.  372. 

2.  We  turn  now  to  the  certiflcateof  redemption  issued  by  the  sheriff  to 
Nelson.  The  history  of  the  matter  is  briefly  this.  Both  plaintiff  and  Nelson 
(philntiff  first,  and  Nelson  afterwards]  had  applied  to  J.  C.  Easton.  the  agent 
of  the  Edinburgh  Company  for  certain  purposes,  to  procure  an  assignment 
of  the  certificate  of  sale  on  the  mortgage  foreclosure.  On  tlie  thirtieth  of 
March,  1885,  an  arrangement  seems  to  have  been  made  uetweui  Nelson  and 
Easton,  by  which  the  latter  was  to  procure  for  the  former  such  an  assign- 
ment, if  Cooper  (who  had  applied  first)  did  not  take  it.  for  a  bonus  of  S40 
over  and  above  the  amount  then  necessary  to  redeem,  which  was  9593.75. 
Nelson  paid  these  two  sums  to  Easton,  who  gave  him  two  receipts, — one  ac- 
knowledging the  receipt  of  640,  for  furnishing  an  assignment  of  the  ceitifl- 
cate;  and  the  other  for  9593.75,  for  the  redemi>tion  of  the  land  from  the 
mortgage  sale;  the  understimding  being  that  if  Easton  procured  Nelson  the 
assignment  be  was  to  retain  both  sums  for  the  purpose;  but,  if  be  did  not  ob- 
tain it,  he  was  to  return  the  940.  and  Nelson  might  get  a  certificate  of  ro- 
demption  from  the  sheriff,  on  presentation  of  the  receipt  for  9593.75.  Eastoa 
never  in  fact  obtained  for  Nelson  any  assignment,  one  Iiaving  been  given,  as 
already  stated,  to  plaintiff.  Easton  tlien  returned  to  Nelson  the  whole  of  the 
money,  9613.75,  by  expresst  which  he  accepted,  and  took  from  the  express 
ofllce  on  the  thirteenth  of  May,  1885.  and  appropriated  to  his  owif  use.  On 
tbe  same  dajr*  on  presentation  of  Easton's  receipt  of  March  30th  for  the 
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$593.75.  be  induced  the  sheriff  to  execute  and  deliver  to  him  the  oertlQcate 
of  redemption  in  question;  certifying  that  he  had  redeemed  by  paying  $593. 75| 
but  in  /act  be  had  not  and  did  not  pay  a  cent. 

'  Conaiderable  was  said,  both  in  the  court  below  and  here,  as  to  the  effect  of 
these  transactions  with  Easton,  and  as  to  the  extent  of  Easton's  authority  as 
agent  for  the  Edinburgh  oranpany.  The  questions  are  wholly  immaterial  and 
unimportant,  for  the  reason  that  whatever  was  done  with  Easton  was  undone 
by  Kelson's  accepting  and  taking  back  his  money.  It  is  wholly  unimportant 
that  be  deferred  (evidently  purposely)  taking  the  money  out  of  the  express 
<^ce  until  after  he  procured  the  certiflcate  of  redemption  from  the  sheriff. 
He  is  estopped  from  claiming  anything  whatever  from  what  occurred  with 
Eaaton.  Hia  must  stand  or  foil  on  what  took  place  between  himself  and  the 
sheriff.  That  the  certiflcate  of  redemption  Issued  to  him  by  the  sheriff  is 
folse  and  void  needs  no  argument.  The  sheriff  Iiad  no  authority  whatever 
to  issue  it.  No  redemption  whatever  was  in  fact  made.  In  contending  that, 
in  an  action  to  set  aside  the  cerlificate  for  this  reason,  its  recitals  cannot  be 
contradicted  by  parol  evidence,  the  appellant  has  certainly  forgotten  a  very 
elementary  rule  of  evidence.  Parol  evidence  is  always  admissible  in  such 
L-asea  to  show  that  an  instrument  is  altogether  void,  or  that  it  never  had  any 
legal  existence  or  binding  force.  The  rule  which  allows  a  party  to  impea^ 
a  written  instrument  as  illegal  and  void  Is  as  old  as  the  other  general  rule 
which  disallows  parol  evidence  to  contradict  or  raiy  a  written  instrument, 
and  both  arealike  conducive  to  the  ends  of  jastice, — ^the  onefor  giving  secur- 
ity and  effect  to  valid  instruments,  and  the  other  for  annulling  and  putting 
an  end  to  those  that  are  illegal  and  ought  never  to  have  existed.  If  this 
power  of  impeaching  such  instruments  by  means  of  extrinsic  evidence  did 
not  exist,  the  other  rule  would  be  a  mere  shelter  for  fraud.  1  Cfaceenl.  Et.  § 
284;  2  Phil.  Ev.  682. 

3.  After  Nelson  discovered  that  plaintiff  had  procured  from  the  Edinburgh 
Company  an  assignment  of  the  certificate  of  sale,  he  prepared  a  quitclaim  deed, 
and  sent  it  to  one  S.  £.  Hagadorn,  in  Yates,  New  York,  where  plaintiff  l^ved, 
with  instructions,  written  in  pencil  upon  the  deed,  to  the  effect  that  the  re- 
lease of  the  mortgage  (the  865  one)  which  plaintiff  had  previously  executed 
was  not  sufficient  under  the  hiws  of  this  state,  and  that  it  required  a  quit- 
claim deed  todischarge  the  mortgage  of  record;  and  asking  him  to  have  plain-" 
tiff  execute  it,  and  then  return  it.  In  the  ^t)sence  of  S.  £.  Hagadorn,  his  son 
received  the  letter,  and  took  the  deed  to  plaintiff,  and  communicated  to  him 
these  instructions  or  statements  as  to  the  alleged  purpose  for  which  the  deed 
was  deelred.  Cooper,  who  was  an  illiterate  old  man,  who  could  neither  read 
nor  write,  not  knowing  the  contents  or  legal  effect  of  the  instrument,  believ- 
ing these  statements  to  be  true,  and  supposing  it  to  be  a  mere  release  of  the 
mortgage  to  correct  the  one  previously  given,  executed  the  deed  without  re- 
ceiving any  consideration  whatever.  Hagadorn  then  returned  it  to  Nelson, 
who,  after  erasing  the  penciled  instructions,  placed  it  on  record.  That  such 
a  state  of  facts  justified  the  court  In  finding  that  this  deed  was  obtained  1^ 
fraud  is  too  plain  to  merit  discussion. 

The  deed  could  be  impeached  by  parol  evidence  of  all  these  facts  for  the 
same  reason  already  suggested  in  regard  to  the  impeachment  of  the  certificate 
of  redemption.  It  is  unimportant  that  these  false  and  fraudulent  representar- 
tions  were  communicated  by  Hagadorn  the  younger,  instead  of  Hagadorn  the 
elder,  to  whom  Nelson  sent  them.  They  were  sent  for  the  purpose  of  being 
communicated  to  plaintiff,  in  order  to  get  him  to  sign  the  deed ;  they  were  so 
oommunicated;  and  through  them  Nelson  procured  the  deed.  The  point  that 
parol  evidence  was  inadmissible  to  prove  what  instructions  Nelson  sent  is 
without  force,  in  view  of  the  fact  that  the  written  originals  were  erased  from 
the  deed  on  its  return.  Whathaa  been  said  covers  ail  that  there  is  In  defend- 
ant's 25  assignments  of  error  that  is  entitled  to  any  special  oonsideiation. 
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There  was  no  error  in  the  mlings  of  the  court  during  the  trial.  The  find- 
ings of  tact  are  abundantly  supported  by  the  evidence,  and  the  oondoaions  oE 
law  warranted  1^  the  findings  of  fact.  Judgment  afllrmed. 


RiTJBT  ti.  HrrcBEXx,  Adm'r. 
(AiprwM  Cburt  of  Mbtnenla.  Deoembar  16, 1887.) 

1.  ArruirBoBD — Foru— SorricisKCY. 

If  the  condition  or  an  appeal-bond  sabatantlaUy  coven  the  prorlsions  of  the 
statute,  and  secnres  to  the  respondent  all  that  the  law  designed  ror  him,  it  la  niffl- 
cient,  altboagh  not  In  the  exact  words  of  the  statute. 

3.  Bamk— BoifD  OH  Apful  fbom  Frobatb  Cocbt— Ohb  BoBErr. 

In  an  appeal  from  the  probate  court  to  the  district  court,  under  Oen.  St.  e.  6S,  a 
defect  in  the  appeal-bona  in  t>elng  executed  by  only  one  surety  does  not  go  to  tlia 
Jurisdiction  of  the  appellate  court  over  the  subject-matter  of  the  appeal,  out  is  a 
mere  insularity,  which  the  respondent  may  waire,  or  which  the  district  court 
may  allow  to  be  remedied  by  amending  the  bond  or  flUng  a  new  one. 

(^BabuM  ty  Oie  Oaurt,) 

Appeal  from  district  court*  Steams  county ;  Collins,  Judge. 
If.  S.  Locke  and  Bruckart  &  Reynoldat  for  Jane  BUey,  respondent.  StarU 
A  Lamb,  for  MitchelU  appellant. 

MiTOHELL,  J.  The  phiintiff  appealed  to  the  district  ooart  from  an  order 
of  the  probate  court  disallowing  her  claim  against  the  estate  of  defend- 
ant's intestate  for  services  rendered  by  her  to  the  deceased  in  his  life-time. 
The  appeal  was  tried  on  its  merits;  bnt  upon  appeal  to  this  court,  the  order 
of  the  district  court  was  reversed,  and  a  new  triai  awarded.  29  K.  W.  Bep. 
588.  Upon  the  case  being  again  reached  for  trial  in  the  district  court,  bat 
before  the  trial  commeuc^,  the  defendant  moved  to  dismiss  the  appeaJ,  on 
the  ground,  then  for  the  first  time  raised,  that  the  district  court  had  never 
acquired  jurisdiction  of  the  cause,  for  the  reason  that  no  appeal  had  ever  been 
taken  and  perfected  as  required  by  law.  That  an  appeal  in  such  cases  is  gov- 
erned by  the  provisions  of  Oen.  St.  o.  53,  was  decided  In  Auerbach  v.  ffloyd. 
84  Minn.  500.  27  N.  W.  Bep.  193.  That  this  appeal  was  taken,  or  attempted 
to  be  taken,  in  due  time,  and  that  the  notice  of  appeal  and  the  filing  and  serv- 
'  ice  thereof,  together  with  the  order  of  the  probidn  court  thereon,  were  all  In 
due  form,  and  constituted  a  sufficient  application  for  an  appeal  under  the 
statute,  is  not  seriously  questioned,  and,  indeed,  could  not  be.  The  object  of 
attack  is  the  appeal-bond.  In  drawing  it,  the  plaintlfe  evidently  had  in  mind 
the  provisions  of  Gen.  St.  o.  49.  Its  condition  is  that  the  appellant  "shall 
prosecute  her  appeal  tcith  due  diltgmoa  to  afiruU  determinatttm,  and  pay  all 
costs  that  may  be  adjudged  against  her  in  the  district  court,"  while  the  con- 
dition required  by  chapter  53  is  that  the  appellant  "shall  prosecute  his  appeal 
with  eff'gct,  and  pay  all  damages  and  costs  which  may  be  awarded  against  bim 
on  such  appeal."  In  cases  of  this  kind,  if  the  bond  substantially  covers  the 
provisions  of  the  statute,  and  secures  to  the  respondent  all  that  the  law  de- 
signed for  him,  it  Is  sufficient,  although  not  in  the  exact  words  of  the  stat- 
ute. Kasson  v.  KstaU  qfBToaker,  47  Wis.  79,  1  N  W  Bep.  418;  Doolittle 
v.  Dintnny,  31  N.  Y.  851;  Creighton  v.  Harden,  10  Ohio  St.  579;  Bmtley  v. 
Dorcas,  11  Oliio  St.  398.  In  the  present  case  there  is  no  8ut>stantial  differ- 
ence between  the  condition  of  the  bond  given  and  that  required  by  the  stat- 
ute. The  wonte  "with  effect"  evidently  do  not  mean  to  a  successful  issue  in 
favor  of  the  appeUant,  but  merely  that  he  will  prosecute  the  appeal  with  due 
diligence  to  a  final  determination.  The  word  "damages, "  as  used  in  the  stat- 
ute, is  evidently  synonymous  with  "costs,"  because,  in  the  very  nature  of 
things,  the  only  damages  that  oould  be  awarded  against  appelant  "on  such 
i4>peal**  would  be  the  taxable  costs,  Kasaon  v.  Estate  cf  Broeker,  supra. 

A  more  substantial  objection  to  the  bond  la  that,  although  approyed  by  ttia 
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probate  judge.  It  was  execnted  1^  the  plaintiff  and  only  one  snr^,  while  tlie 
statute  requires  a  bond  with  gwrttiea.  Blak»  v.  Sherman,  12  Minn.  420. 
(Gil.  805:)  8taU  t.  LetlU,  SO  Minn.  532, 16  W.  Bep.  408.  Defendant*8 
contention  la  that  the  jnrisdletlon  of  the  district  court  In  sudli  matters  being 
ai^llate,  it  can  obtata  jurisdiction  of  the  subject-matter  only  by  an  appeal 
perfected  In  the  manner  provided  by  law;  that*  unless  all  the  requirements  <ME 
the  statute  In  every  particalar  are  pursued  with  ezaotness,  no  jurisdiction  is 
conferred  upon  the  appellate  court  There  are  cases  that  hold  thus  strictly, 
but  such  a  doctrine  is  technical  in  the  extreme,  and  is  characterized  with  a 
d^ree  of  ilUberality  which  does  not  obtain  anywhere  else  in  the  practice  in 
ciTil  actions,  and  is  not  in  accordance  with  the  maxim  that  appeals  from  in- 
ferior tribunals  are  farored  in  law.  It  is  undoubtedly  true  (and  most  of  the 
cases  cited  by  defendant  only  go  tliatfar^  that  jurisdictiou  cannot  be  conferred, 
even  by  consent  on  courts,  over  a  subject-matter  on  which  the  law  does  not 
confer  it,  as,  for  example,  on  a  justice  of  the  peace  over  a  case  Involving  the 
title  to  real  estate.  But  It  la  quite  another  thing  to  hold  that  every  irregular- 
ity or  deftet  in  matters  intended  solely  for  the  benefit  of  the  respondent,  such 
as  the  appeal-bond,  goes  to  the  jurisdiction  of  the  court  over  the  subject-mat- 
ter. It  seems  inoonsistent  that,  when  the  original  jurisdiction  of  a  court  is 
invoked  over  a^subject-matter,  within  such  jurisdiction  it  should  have  power, 
in  furtherance  of  justice,  to  amend  any  process,  pleading,  or  proceeding,  and 
yet,  when  Its  i^pellate  jurisdiction  Is  InvtAed  under  like  circumstances,  it 
should  have  no  such  power  ]  n  any  case.  It  Is  unnecessary  here  to  determi  ne  just 
what  defects  or  irregularities  In  appeal  proceedings  are  jurisdictional,  and 
what  are  not.  Confining  ourselves  to  the  facts  of  this  case,  we  are  of  opinion 
that  where  the  other  proceedings  in  an  appeal  from  probate  court  are  in 
due  form  a  defect  in  the  appeal-bond,  filed  in  due  time,  does  not  go  to  the 
jurisdiction  of  the  district  court  over  the  subject-matter  of  the  appeal,  but  is 
a  mere  irregularity,  which  the  reepondent,  for  whose  benefit  alone  the  bond 
Is  required,  may  waive,  or  which  the  appellate  court  may  allowto  be  remedied, 
either  by  amending  the  bond  or  giving  a  new  one.  Such  a  rule  is  so  emi- 
nently just  and  reasonable  that  many  states  have  ad(^ted  it  by  statute  as  ap- 
plicable to  all  appeals  in  judicial  proceedings  from  one  court  to  another. 
While  we  have  no  such  provision  expressly  applicable  to  appeals  from  probate 
oonrt  under  chapter  53,  yet  we  have  substantially  similar  ones  as  to  appeals 
from  justice's  court  to  the  district  court,  and  from  the  district  court  to  the  su- 
preme oonrt;  and  a  somewhat  similar  power  seems  to  beconferredon  the  dis- 
trict court  in  case  of  appeals  from  the  probate  court  under  chapter  49,  all  of 
which  goes  to  show  that  the  general  policy  and  theory  of  our  statutes  relating 
to  appMls  in  judicial  proceedings  is  that  the  defect  in  the  appeal-bond  does 
not  goto  the  jurisdiction,  but  maybe  waived  by  the  respondent,  or  remedied  in 
the  app^ate  court.  In  a  special  proceeding,  where  the  statute  makes  the 
right  of  the  appellate  tribunid,  not  strictly  judicial  in  its  character,  dependent 
upon  the  doing  of  certain  acts  as  an  essential  prerequisite,  of  course  a  differ- 
&ai  rule  might  obtain.   See  State  v.  Leslie,  eupra. 

In  the  present  case,  the  defendant,  having  once  gone  to  trial  in  the  district 
court  on  the  merits,  and  afterwards  argued  the  appeal  in  this  court,  without 
raising  any  objection  to  the  bond,  the  district  court  might  well  hold  that  he 
had  waived  the  defect,  and  for  that  reason  denied  his  moU(m  to  dismJas  the 
appeal.   Order  affirmed. 

OoLUMSt  J.t  having  triad  the  case  in  the  court  below,  took  no  part. 
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MASOSf  V.  Tatlob. 
{SupnmB  Oovrt  of  Mkmmta.   December  20^  1887.) 

1.  PRIKCIPAL  AND  AOBHT— OVKBUl.  AOKHCT. 

OoDuaot  examined  uid  oonstraed.  HM  to  crMt«  •  geoend  Mgmcy. 

2.  Samb. 

.  Facts,  independently  of  said  contract,  JuU  luffiident  to  vanant  the  findiogB  fa 

plaintiff's  &Tor. 
{jBsUabm  by  tA«  Oourl.) 

Appeal  from  district  court.  Otter  Tall  coanty;  Baxtbb.  Jndge. 

Ch€U.  D.  Serr,  tm  MaaoD,  lospondent.  A  Woodardt  tor  Ti^or,  ap- 

pellant. 

Collins,  J.  This  Is  an  action  to  recover  compensation  for  1^^  serrlcea 
alleged  to  have  been  rendered  by  plalDtifl,  an  attorney  residing  at  Fezgos 
Falls*  for  defwdant;  a  resident  of  Scotland.  He  contends  that  said  aervioes^ 
the  value  of  which  is  not  in  dispute,  were  performed  for  Miller  4  McMaater, 
a  real-eatate  firm  at  said  Fergus,  and  not  tor  him.  That  they  were  so  per- 
formed in  connection  with  certain  Inveatments  made  tor  defenduit,  and  prop- 
erty owned  by  him,  the  care  of  which  he  had  intrusted  to  said  firm,  is  conceded. 

While  a  determination  of  the  purport  and  effect  of  the  contract  under  wUcb 
Miller  &  McMaster  acted  is  not,  in  our  judgment,  necessary  to  an  affirm ance 
of  the  conclusions  of  the  court  below,  It  was  the  foundation  of  all  that  sabse- 
quently  transpired,  and  must  therefore  characterize  the  nature  of  i^e  relations 
which  actually  existed  between  the  three  parties  thereto, — this  d^ndant*  of 
the  first;  Hay,  of  the  second;  and  Uiller  &  McMaster,  of  the  third  part, — in 
all  that  was  done  under  it,  and  m^  w^  be  discussed,  and  the  ttattu  of  each 
party  settled.  In  brief,  it  bestowed  upon  Miller  ft  McMaster  plenary  powor 
to  invest  in  town  lots  and  farm  lands  in  Minnescta  and  Dakota  audi  sums  of 
money  as  defeudant  and  his  undisclosed  ccmstituents  might  see  fit  to  trans- 
mit througli  Mr.  Hay;  to  erect  buildings  thereon,  rent  the  same,  dnd  collect 
said  rents;  to  insure  said  buildings;  and  to  sell  such  property,  without  con- 
sulting tlieir  principal,  whenever  they  could  do  so  at  a  profit.  Titles  were  to 
be  taken  in  Taylor's  name;  Uie  instruments  therectf  to  be  sent  hkn  when  re* 
corded.  It  was  to  continue  for  four  yeara,  and  then,  within  one  year  after 
notice,  the  firm  was  to  realize  from  their  Investments  the  defendant's  capital 
and  return  It  to  him.  This  they  covenanted  to  do,  thus  becoming  guarantors 
of  ttie  principal  intrusted  to  them.  Taylor  reserved  no  rights  wliataoever,  but 
all  was  left  to  the  judgment  of  ttie  men  wltii  whom  he  was  dealing  who  wm 
to  be  compensated  by  retaining  one-fourth  of  the  excess  of  the  earnings  over 
10  per  cent,  per  annum  upon  the  capita],  and  in  case  of  sale  under  notice  to 
realize  and  account  for  one-fourth  of  the  profits  derived,  whidb  should  be  in 
full  to  them  for  their  own  and  their  attorney's  charges  and  expensra. 

The  pertinent  inquiry  is,  did  this  in  fact  constitute  Millar  &  McMaster  the 
general  agents  of  Taylor  ?  The  relation  of  principal  and  ^fent  arises  when- 
ever one  autliorizes  another  to  do  acts  or  make  engagements  in  his  nune,  and 
is  of  several  distinct  kinds.  A  general  agency  exists  when  there  is  a  delega- 
tion to  do  all  acts  connected  with  a  particular  trade  or  business.  Story,  Ag. 
§  17.  It  is  true  that  in  the  case  at  bar  the  agents  guarantied  a  return  to  Tay- 
lor of  his  entire  capital;  that  they  were  n<^  to  receive  compensation  except 
from  the  profits;  and  that,  in  case  of  sale  upon  notice  after  four  years,  ashare 
of  the  profits  should  cover  all  expenses,  as  well  as  their  own  pay.  But  this 
did  not  vaiy  or  limit  the  authority  delegated  by  defendant  to  his  agents  to  do 
all  and  every  act  requisite  to  the  particular  business  contemplated — theinvesU 
ment  of  money  in  land,  the  sale  thereof,  the  erection  of  houses,  the  Insurance, 
leasing,  and  collection  of  rents.  They  simply,  as  such  agents,  undertook  to 
keep  Uie  capital  unimpaired  by  guarantying  its  return,  and  by  looking  to  its 
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eRrninga  for  their  remaBeration, — not  anuncommoD  thinf;  to  do  in  somelineB 
of  trade,  and  in  nowise  changing  the  relationBhip.  Dotos  v.  Morse,  62  Iowa* 
231,  17  K.  W.  Bep.  495.  Of  this  feature  of  the  contract  plaintife  had  no 
knowledge  until  after  be  pOTformed  the  serTices.  If  he  tiad,  il  would  have 
been  eu^cient  to  prevent  recovery  In  thjs  action;  but  such  knowledge  would 
not  have  made  the  agency  Itself  anything  but  general.  II  can  belong  to  no 
other  class.  But,  independently  of  the  fact  that  a  general  agency  was  created, 
the  finding  for  plaintiff  must  be  upheld.  Haviqg  no  knowledge  whatever  of 
the  contract,  plaintiff  was  justified  in  relying  upon  the  apparent  auttiority  en- 
joyed by  defendant's  agents. 

The  principal  resided  in  Scotland,  carried  on  his  large  business  through  the 
firm  of  Miller  &  McMaster  for  over  three  years.  They  bought  and  sold,  they 
built  and  leased  houses,  they  did  a  general  real-estate  business,  in  his  name;, 
investing  about  9200,CX)0.  Titles  were  examined  by  plaintiCT;  he  was  con- 
sulted generally  in  regard  to  the  matters  that  might  be  expected  to  arise  in 
such  an  extensive  business;  and  lawsuits  in  which  Taylor  was  defendant  as 
well  as  plaintiff  were  managed  by  him  professionally  from  the  beginning  of 
such  agency  to  its  termination.  In  so  eipploying  plaintiff,  the  agents  ware- 
acting  within  their  apparent  authority,  and  their  principal  is  liable.  Oillis 
V.  RailToad  Co.,  34  Minn.  301,  25  N.  W.  Rep.  603.  They  were  keeping 
within  the  general  scope  of  their  authority,  although  acting  contrary,  per- 
haps, to  private  instructions.  This  made  their  principal  liable,  and  such  a 
rule  is  necessary  to  prevent  txaad,  and  encourage  confidence  in  dealing.  2- 
Kent,  Conmk.  par.  620. 

Order  refusing  a  new  trial  Is  afilnned. 


Waixeb  and  others  v.  Crosby  and  otben. 

(Suprtnu  Chmi  ^  JfnuiMofa.   Deceniher  SO,  1887.) 

1,  CORTBAcr — PKRrOKMAKCB. 

The  facta  in  thin  actiun.  as  found  by  the  trial  court,  examined,  snd  held  not  to 
warrant  its  conolosiona  of  law. 
iL  AnnbLL— Rkmaiid. 

The  judgment  of  said  conrt  vacated  and  setaside,  and  the  case  retoanded,  witbln- 
■tructions  to  cause  judgmentto  be  entered  for  plalntiffin  acoordanoe  with  the  views 
herein  expressed. 
(S^TZafruf  hy  the  Court.} 

Appeal  from  district  court,  Kobles  county;  Pbrkiks,  Jndge. 
fl>«o.  W.  Wilson,  P.  B.  Sroten,  and  L,  8.  Nelson,  for  Crosby  and  others,  re- 
spondents.  Daniel  Rohrer,  for  Walker  and  others,  appellants. 

Collins,  J.  Action  to  satisfy  and  discharge  of  record  two  judgments,— 
one  for  3402.97,  the  other  for  8150.59,— entered  and  docketed  in  the  clerk's 
office  for  Nobles  county,  Minnesota,  on  the  tenth  day  of  January,  1885,  in  favor 
of  defendant  Crosby,  and  against  plaintiff  Harris,  and  to  restrain  and  enjoi  n  the 
collection  thereof  by  the  defendants,  Crosby,  his  alleged  assignee,  Mellick,  and 
Miller,  the  sheriff  of  said  county.  Upon  the  findings  of  the  trial  court,  judg- 
ment was  entered  in  defendants'  favor,  from  which  plaintiffs  appeal. 

The  sole  question  is,  are  the  conclusions  of  law,  as  determined  by  said  court, 
justified  by  Its  findings  of  fact  ?  and  for  that  reason  these  facts  must  be  stated 
at  length. 

For  some  years  prior  to  the  time  said  judgments  were  entered  and  dock- 
eted, the  plaintiff  Harris  owned  160  acres  of  land  in  said  county,  upon  which 
he  resided,  with  his  family,  and  whicli  he  had,  in  the  year  1880,  mortgaged 
to  the  American  Freehold  Mortgage  Company.  About  April  1, 1885,  said. 
Harris,  wishing  to  pay  the  amount  of  said  mortgage,  said  judgments,  and 
certain  taxes  then  due  and  deliuqnwt  upon  his  said  land,  allied  to  plaintiff 
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Day  and  defendant  Thompaon,  then  copartners  in  the  banking  basiness,  for 
a  loan  upon  his  said  land  sufficient  to  liquidate  aad  satisfy  said  claims.  These 
DArties  then  bad  in  their  posae&sion  money  to  loan  belonging  to  platnUlt 
Walker,  and  the  court  finds  that  "it  was  thereupon  agreed  by  and  between 
said  Thompson,  Harris  and  Crosby,  among  other  things,  that  the  said  Day  St 
Thompson  should  make  or  negotiate  a  loan  to  said  Harris  on  the  s^d  prem- 
ises sufficient  in  amount  to  pay  off  and  satisfy  the  amount  due  on  said  mort- 
gBge,  *  *  *  to  free  said  land  from  taxes  thereon  for  the  years  1883  and 
1884,  to  pay  said  Judgment  for  $402.97.  in  favor  of  said  Crosby  and  against 
Harris,  and  the  expenses  of  making  said  loan,"  in  all  $1,315.  It  is  fur- 
ther found  as  a  fact,  that  "it  was  also  agreed  that  no  part  of  the  amount  ot 
said  loan  should  be  paid  directly  to  said  Harris,  but  the  same  should  be  ap- 
plied by  the  said  Day  &  Thompson  to  pay  and  satisfy  said  mortgage,  judg- 
ment, taxes,  and  expenses."  The  judgment  for  $402.97  was  held  by  Crosby  to 
i  ndemnify  and  protect  him  from  loss  by  reason  of  his  liability  to  the  firm  of 
D.  M.  Osborne  &  Co.  upon  a  judgment  for  over  $900,  in  their  fovor,  and 
against  said  Thompson  and  s^d  Crosby,  but  which  was  in  fact  the  debt  of 
Tliompson  only.  So  these  two  persons.  Crosby  and  Thompson,  agreed, — again 
using  the  words  of  the  trial  court. — "that,  upon  Thompson  paying  the  amount 
due  on  said  judgment  for  $402.97  upon  the  judgment  recovered  by  D.  H.  Os- 
borne &  Co.,  «  «  *  against  said  Thompson  and  Crosby  aforesaid,  and 
having  the  same  implied  In  part  payment  thereof,  that  the  said  Crosby  would 
SHtiafy  and  discharge  said  $102.97  judgment  of  record."  There  was  also  an 
agreement  between  the  debtor  and  creditor  about  the  securing  oi  the  smaller 
judgment;  but  as  the  court  finds  it  was  not  consummated,  no  farther  men* 
tion  need  be  made  of  it. 

In  pursuaace  of  the  agreement  between  Harris,  Crosby,  and  Thompson  as 
to  the  loan,  the  former,  with  bis  wife,  duly  executed,  acknowledged,  and 
delivered  to  Walker  a  mortgage  upon  his  said  land  to  secure  the  payment  of 
the  sum  of  $100,  which  was  duly  recorded  April  22,  1885.  This  sum  being 
insufficient  to  cancel  these  vai-ious  liens.  Mr.  and  Mrs.  Harris  executed, 
acknowledged,  and  delivered  to  said  Day  another  mortgage  upon  said  premises 
for  the  sum  of  $135.  Thereupon  the  mortgage  to  the  Freehold  Company 
was  settled,  the  delinquent  taxes  and  expenses  paid,  and  to  Thompson  then 
was  paid  an  amount  sufficient  to  liquidate  the  judgment  in  question.  Al- 
though the  findings  are  silent  upon  the  point,  it  is  swCe  to  presume  that  the 
money  was  disbursed  by  Day  &  Thompaon,  as  had  been  stipulated  when  the 
loan  was  negotiated.  Thereafter  Thompson  refused  to  account  to  Crosby  for 
the  money  secured  by  him,  and  refused  to  apply  It,  or  any  part  of  it,  to  the 
partial  payment  of  the  Osborne  judgment.  The  judgment  against  Harris  re- 
main a  unsatisfied  of  record.  It  has  been  assigned  by  the  judgment  creditor 
to  the  defendant  Mellick,  who  has  caused  an  execution  thereon  to  be  issued 
and  delivered  to  the  defendant  sheriff,  who  has  levied  upon  and  offered  fbr 
sale  the  land  before  mentioned.   Hence  this  action. 

Several  questions  have  been  discussed  by  counsel,  which  we  think  need  not 
be  commented  upon  In  disposing  of  the  case.  The  vital  one  to  be  considered 
1b  the  legal  effect  of  the  agreement  between  Crosby,  the  judgment  creditor, 
^rris,  his  debtor,  and  Thompson,  a  member  of  the  firm  which  was  to  lend 
or  n^otiate  a  loan  of  money  sufficient  for  the  desired  purposes.  This  agree- 
ment has  three  prominent  features:  Firat,  that  the  parties  agreed  that  Har- 
ris should  mortgage  his  land  for  sufficient  to  pay  off  the  incumbrances  and 
Hens,  including  the  judgment;  second,  that  Harris  should  not  receive,  handle, 
or  disburse  the  funds;  and,  third,  that  Day  A  Thompson,  the  bankers,  should 
see  that  the  several  creditors  we*  s  duly  paid.  To  this  Harris  and  Crosby  con- 
sented, and  it  is  wholty Immaterial  in  determining  the  lights  of  the  former  to 
discuss  the  differences  which  may  have  arisen  between  the  other  parties  to  the 
compact.  What  was  required  of  bimf  Was  he  to  see  that  D^  &  Thompeon 
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paid  Crosby,  or  did  his  liability  as  a  participate  in  the  agreement  end  when 
he  delivered  a  properly  executed  mortgage  to  Day  &  Thompson?  We  think 
there  can  be  but  one  answer  to  the  interrogatory.  His  duty  to  Crosby  ceased 
when  he  placed  the  mortgage  in  the  hands  of  the  buikers.  When  he  did  all 
that  was  exacted  of  him  by  the  terms  of  the  agreement  under  which  it  was 
made,  assented  to  by  those  specially  interested  in  the  payment  of  the  judg- 
ment^ he  could  do  no  more.  He  had  been  deprived  of  the  right  of  personally 
distributing  the  funds  among  his  creditors,  and  to  others  selected  by  and  sat- 
isfactory to  Crosby  had  been  delegated  the  authority  to  pay  over  the  money  in 
his  stead.  He  ought  not  and  cannot  be  held  responsible  for  the  delinquen- 
dee  of  those  designated  by  Crosby  to  make  the  payments. 

Again,  it  wUI  be  seen  that  Thompson  and  Crosby  made  another  contract, 
of  which  Harris  was  undoubtedly  ignorant, — that  the  former  was  to  apply  the 
amount  received  as  settlement  of  this  judgment  in  partial  discharge  of  the 
Osborne  debt.  To  do  this,  Thompson  must  first  receive  the  same  from  Day 
A  Thompson,  and  this  he  was  permitted  and  authorized  to  do  by  Crosby* 
Wbm  the  latter  stipniated  that  Thompson  (not  the  Arm  of  which  he  was  a 
member)  should  remit  the  money  to  Osborne  &  Co.  If  anything  more  la 
needed  to  indlotte  that  Harris*  obligation  ended  as  before  stated,  it  may  be 
found  in  the  fact  that  the  money  provided  by  Harris  by  mortgaging  his  home, 
designed  by  him  to  meet  the  jadgment  left  in  the  bank  at  Gr«by 'a  request  for 
proper  wpiication,  has,  by  the  laiter's  acquiescence,  gone  oat  of  the  possession 
d  Day  A  Th<HnpMa,  and  is  beyond  Uieir  control  as  a  firm.  It  seems  hardly 
neeesHiiy  to  add  that  Harris,  having  provided  for  the  payment  of  the  judg- 
ment in  the  manner  directed  by  his  <»reiiitoc,  the  plainUfEs  are  entitled  to  have 
it  discharged  and  satisfied  of  reond. 

The  jm^vifint  appealed  from  is  vacated  and  set  aside,  and  the  case  remanded, 
with  instructions  toeause  judgment  to  be  entered  for  ^laintUb  in  aocordanoe 
with  the  views  herein  e:^ries8ed. 


Kbaokb  9,  Fdebcb. 

(0MpMma  ObHrf  y  -ftva.  Deoember  10^  laSTJ 

1.  Tboto  un>  ComrsRsioF— Svnmrca. 

In  an  action  for  conversion  of  a  bank-cfaeok,  It  appeared  that  defendant  gave 

Cfntiff  the  check  In  consldCTation  of  a  warranty  deed  from  plaintiff  of  certain 
d ;  but  before  plainttff  liad  the  ohe^  essbed,  ud  whan  abovt  to  Indone  It,  de- 
fendant anatched  it  ftom  her  hands,  claiming  that  abe  had  no  title  to  tbe  land  con- 
veyed, and  put  the  deed  ]n  her  bands;  bat  plaintiff  shortly  returned  the  deed,  and 
the  evidence  was  not  satisfactory  to  show  that  plaintiff  voluntarily  accepted  tha 
deed,  and  rescinded  her  bargain.  AisU,  in  an  action  for  thaconvenlon  of  the  check, 
that  plaintiff  was  entitled  to  tbe  relief  ukad. 

jL  Tmui.— CB08»-EzAMnrATioK'— Emm  or. 

Two  witnesses  testified,  npon  their  direct  examination,  as  to  occnrrenoes  In  a  bank 
and  at  their  own  borne,  and  it  appeared  by  other  evidence  that  they  were  also  at  a 
lawyer's  ofQoe,  and  that  at  all  of  these  places  businca  connected  with  tbe  subject 
in  controversy  was  transacted.  Stld,  that  the  refusal  to  permit  crosB-ezamlnadon 
as  to  what  ooourrad  at  the  lawyer'soflloek  which  waa  not  touobed  upon  iu  thediiect 
examination,  was  not  error. 

Appeal  from  district  court,  "Woodbury  county;  G.  "W.  ■Wakmtelo,  Judge. 

This  is  an  action  at  law  by  which  the  plaintiff,  Catherine  Krager,  seeks  to 
recover  the  value  of  a  liank-check  which  she  alleges  the  defendant,  John 
Fierce,  unlawfully  obt^ned  from  her.  and  converted  tiiesame  to  his  own  use. 
There  was  a  trial  1^  jury,  and  a  verdict  and  judgment  for  the  plaintiff.  De- 
fendant appeals. 
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8wan  A  PardoBf  for  appellant  B.  Lynn  and  7.  ilT.  Weaoer,  tat  ap- 
pellee. 

BoTHBocK,  J.   The  undisputed  fActa  of  the  case  are  as  follows: 

On  the  second  day  of  June,  1886,  the  plaintiff  was  the  owner  of  a  tract  of 
land  of  about  six  scrra,  situated  a  short  distance  from  Sioux  Citj.  The  de- 
fendant was  president  of  the  Sioux  City  &  Dps  Moines  Railroad  Company,  a 
corporation  which  was  then  engaged  in  procuring  the  right  of  way  and  grad- 
ing a  railroad,  which  was  surveyed  through  the  plalntifE's  land.  The  Chi- 
cago, Milwaukee  8l  St.  Paul  Railroad  Company  were  also  engaged  in  procur- 
ing tlie  right  of  way  and  building  a  road  on  or  near  the  same  line.  There 
was  a  rivalry  between  the  two  compiinies  as  to  acquiring  the  right  of  way,  as 
both  desired  to  occupy  substantially  the  same  line.  Some  time  in  May,  1886, 
the  Chicago,  Milwaukee  &  St.  Paul  Company  instituted  proceedings  under  the 
statute,  and  condemned  a  right  of  way  across  the  plaintiff's  land.  The  pro- 
ceedings did  not  describe  the  line  of  road  by  giving  the  points  where  it  en- 
tered tlie  land,  and  the  course  ahd  distance  through  it.  The  whole  tract  was 
described,  and  the  line  was  designated  as  a  strip  100  feet  wide  through  the 
land ;  being  50  feet  on  each  aide  of  the  center  line  of  Uie  railway,  as  then 
located  across  the  land. 

The  defendant,  Pierce,  was  president  of  the  Sioux  City  &  Des  Moines  Bait- 
road  Company,  and  was  actively  eng^ed  in  its  interest.  On  the  second  day 
of  June  he  went  to  the  plalntifTs  residence  on  the  land,  with  a  right  of  way 
deed  to  his  company,  with  covenants  of  general  warranty,  prepared  for  the 
plaintiff's  signature  and  acknowledgment.  This  deed  d^cribed  the  right  of 
way  in  the  same  manner  as  the  proceedings  condemning  the  land,  except  the 
name  of  the  grantee.  It  was  a  grant  of  the  right  of  way  over  the  land  of  a 
strip  of  100  feet  in  width,  being  50  feet  on  each  side  of  the  center  line  of  the 
Sioux  City  &  Des  Moines  Railroad,  as  the  same  was  then  located  over  and 
across  the  land.  The  plaintiff  executed  and  acknowledged  the  deed,  and  de- 
livered it  to  the  defendant,  for  tbe  agreed  price  of  9500;  and,  instead  of  pay- 
ing the  plaintiff  in  currency,  he  drew  bis  persom^  check  for  the  amount 
upon  the  Sioux  National  Bank,  of  Sioux  City,  payable  to  tbe  plaintiff,  and 
delivered  it  to  her.  The  defendant  returned  to  Sioux  City.  On  the  same 
day,  and  before  the  close  of  banking  hours,  the  plaintiff  and  her  daughter 
went  to  the  bank  and  presented  the  check  for  payment.  She  was  advised  by 
an  officer  of  the  bank  that  it  would  be  necessary  for  her  to  sign  her  name  on 
the  back  of  tbe  check.  She  was  provided  with  a  pen  and  iolc,  and  just  as  she 
was  about  to  sign  It  the  defendant  came  in  the  room,  and  walked  up  behind 
the  plaintiff,  and  reached  over  her  shoulder,  and  took  the  check.  He  did  not 
speak  to  the  plaintiff  until  after  he  had  the  check  in  his  possession,  and  he 
tlien  told  her  he  wanted  her  to  go  with  him  to  an  attorney's  office.  She  com- 
piled with  this  request,  and  at  the  attorney's  otflce  she  was  advised  that  die 
liad  no  title  to  the  land  which  she  had  conveyed  for  right  of  way.  The  deed 
was  redelivered  to  her.  It  does  not  appear  that  she  agreed  to  rescind  the 
contract.  Slie  said  but  little,  if  anything,  but  took  the  deed,  and  went  home. 
Within  a  day  or  two  thereafter  she  sent  tbe  deed  ba6k  to  the  attorney,  and 
l<-ft  it  with  some  one  in  his  office.  It  whs  allowed  to  lie  on  a  table  in  the  of- 
fice until  this  suit  was  commenced,  when  it  was  taken  charge  of  by  the  attor- 
ney. There  is  no  question  but  thi^  the  defemlaut  liad  funds  in  the  bank,  an^ 
the  amount  of  the  check  would  have  been  paid  to  the  plain  tiff  if  the  defendant 
buft  not  obtained  possession  of  it. 

Pierce  did  not  know,  when  the  deed  was  delivered  to  him,  where  the  lo- 
cated line  of  the  Chicago,  Milwaukee  &  St.  Paul  road  was,  nor  that  said  com- 
pany  had  condemntM  the  right  of  way.  He  stated  as  a  witness  on  the  trial 
that  he  did  not  think  that  the  line  of  his  own  road  liad  been  permanently  lo- 
cated through  the  land  at  that  time.   But  it  was  a  fact  tliat  the  condemnKl 
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land  covered  part  of  the  land  upon  which  the  Sioux  City  &  Des  Moines  Com- 
I>an7  desired  to  construct  their  road,  bo  that  the  two  strips  of  100  feet  width 
would  overlap  each  other  about  50  feet,  which  would  leave  but  50  feet  of  riglit 
■of  way  for  defendant's  road. 

The  defendant  averred  in  his  answer,  In  substance,  that  the  check  was  not 
delivered  to  the  plaintifE  as  payment,  but  before  payment  thereof,  and,  before 
the  acceptance  of  the  deed,  it  was  agreed  that  the  title  to  the  property  conveyed 
«hould  be  investigated.  This  averment  Is  not  sustained  by  the  evidence.  On 
the  contrary,  the  preponderance  of  the  evidence  is  to  ttie  efTect  that  the  deed 
and  check  were  delivered  without  any  parol  conditions  whatever.  It  seems 
to  us,  therefore,  that  it  is  very  plain  that  when  the  check  was  delivered  it  was 
the  absolute  property  of  the  plaintiff,  and  she  could  not  be  divested  of  her  riglit 
to  the  same  without  her  consent,  except  by  some  legal  proceeding  to  rescind 
the  contract,  and  stop  the  payment  of  the  check. 

1.  The  principal  question  discussed  by  counsel  for  appellant  is  that  tlie  Jury 
<lisregarded  the  instructions  of  the  court.  The  instructions  are  to  the  effect 
that  if  the  plaintiff  accepted  the  return  of  the  deed,  and  acquiesced  in  the  de- 
fendant keeping  the  check,  she  is  not  damaged,  and  cannot  recover.  The  jury 
must  have  found  that  there  was  no  rescission  of  the  contract,  and  we  are  not 
prepared  to  say  that  they  were  not  warranted  in  so  finding.  It  cannot  be  siiid^ 
that  the  manual  possession  of  the  check  was  obtained  with  the  consent  of  the 
plaintiff.  It  is  true  that,  after  being  conducted  to  the  lawyer's  office,  she 
took  the  deed,  and  carried  it  home  with  her.  But  it  might  fairly  be  found 
that  she  was  at  a  great  disadvantage,  to  say  the  least,  in  what  took  place 
after  the  check  had  been  surreptitiously  taken  from  her,  and  then  she  returned 
the  deed  with  reasonable  promptness;  and  we  may  say  in  conclusion,  on  this 
point,  that  we  are  Impressed  with  the  thought  that  the  metliods  adopted  to 
procure  a  rescission  of  this  contract  are  not  such  as  to  induce  either  a  court  or 
Jury  to  find  that  it  was  all  done  with  the  consent  of  the  plaintiff. 

2.  The  plaintiff  and  her  daughter  were  examined  as  witnessess  in  chief,  ns  to 
what  occurred  in  the  bank,  and  at  their  house,  when  the  deed  and  check  were 
delivered.  The  defendant  insisted  on  cross-examining  them  as  to  what  uc- 
«ccarred  in  the  lawyer's  office.  The  court,  on  the  objection  of  the  plaintiff, 
refused  to  permit  this  cross-examination.  This  ruling  is  claimed  to  be  erro- 
neous. We  think  it  was  correct.  It  appears  to  us  that  it  was  not  proper  cross- 
examination.  It  pertained  to  a  conversation  not  referred  to  in  the  examina- 
tion in  chief. 

We  have  disposed  of  all  the  questions  which  we  regard  as  material  In  the 
4886,  and  reach  the  couclDsion  that  the  judgment  ought  to  be  affirmed. 


West  e,  Chicago  &  K.  W.  By.  Co. 
tStapmM  Cburf  tf  lotto,  Decomber  13, 1887.) 
1.  Eailroad  CoMPAHtes— Fires — IiraTBtJOTioinH-EviDSico  to  Suppobt. 

Where  the  evidence  in  an  action  against  a  railroad  company,  for  damages  sus- 
tained by  a  tire  which  it  watt  alleged  starte<l  on  tlie  railroad  right  of  way,  tentled  to 
show  that  tlie  Are  did  start  there,  an  instruction  submitting  the  question  its  tu  where 
the  Are  started,  and  whether  the  company  netrligently  allowed  combustible  luatler 
to  accumulate  on  its  right  of  way,  was  warranted. 

X  S&ME—OOKTBIBUTOBT  NEOLIOBNCE  NO  DbPBHBB. 

Under  Code  Iowa,  ^  1289,  in  an  action  against  a  railroad  company  for  setting  a 
Bre  on  its  right  of  way,  from  which  piaintilTsuiffrs  duniaKe,  tlie  fact  tliat  plainiitT 
was  guilty  of  neglitreiitly  ex)>03ing  certain  slaclcs  of  liay  by  failing  to  protect  tlienk 
by  plowing  around  them,  and  tlius  contributed  to  his  uwn  Iuhs,  in  not  material,  as, 
under  that  stutute.  plaintiGTs  contributory  negligence  wUl  not  release  defeiidaut 
Iron]  liability  for  its  own  negligence. 
S.  Same — iNSTBircnoNS — Comment  on  Kvidbmcb. 

An  instruction  "tliat  if  youlind  from  the  evidence  that  the  engine  wliich  set  out 
the  fire  in  question  set  out  several  succes^ve  flres  on  the  same  day  and  same  trip, 
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this  ahoold  be  r<ttaTded  as  evideaos  that  the  engine  wan  not  properly  oonntracted 
or  Id  good  re^ir,  or  was  improperly  naed,"  ia  not  erroneona,  either  (I)  because 
these  iacts  are  improperly  stated  as  to  be  regarded  at  evidenee;  nor  (21  b«!ausa  it  as- 
sumee  that  the  jary  might  Snd  that  there  were  several  fires,  as  it  appeared  from  the 
evidence  that  there  were  nioFe  than  two  fires  set;  nor  (3>  because  tne  court  called 
the  attention  of  the  jury  to  this  particular  evidence,  thus  Bniphaatzing  It. 

4.  Sake— Own BBsai?  or  Pbopsbtt  BoanxD — Etidkscb. 

Where  the  evidence  was  coofiicting  as  to  whether  plainttfT,  who  claimed  damages 
for  property  destroyed,  was  the  sole  owner  thereof,  the  refusal  of  an  instruction 
that  the  jury  could  notfind  for  plaintiff  because  the  evidence  didnotahow  definitely 
that  he  was  the  sole  owner,  was  not  erroneoos,  as  the  ownership  wai  a  qtMsUon  of 
fact  to  be  determined  by  the  Jary  from  th*  oooftioting  testimony. 

Appeal  from  district  court.  Cedar  county. 

Action  by  Eli  H.  West  to  recover  for  damages  sustained  by  a  fire  alleged 
to  bave  been  set  out  by  the  defendant  in  the  operation  of  its  road.  There 
was  a  trial  to  a  Jury,  and  verdict  and  judgment  were  rendered  for  the  plain- 
tiff.  The  defendant  appeals. 

Jfubbard,  Clark  A  Daiolej/t  for  appelant.   Piatt  A  Carr  and  Charles 
Wh^Utt  for  appellee. 

^  AsAHS.G.J.  1.  The  court  gave  an  instruction  In  these  words:  "ToawUl 
determine  from  the  evidence  whether  the  defendant  permitted  such  an  ac- 
cumulation of  dry  grass  and  weeds  and  other  combustible  matter  within  their 
right  of  way,  exposed  to  ignition  by  their  en^nes,  as  would  be  permitted  or 
done  by  an  ordinarily  prudent  man  upon  his  own  premises,  if  exposed  to  the 
same  liazard  from  fire  as  an  acoumiUation  of  diy  grass  «id  weeds  upon  the 
right  of  way  of  the  defendant.  If  you  find  that  the  defendant  in  this  respect 
acted  as  an  ordinarily  careful  uid  prudent  man  would  have  done  under  the 
same  circumstances,  then  it  is  not  In  lav  guilty  of  negligence  in  thus  acting. 
But  if  the  evidence  fully  satisfies  you  that  the  defendant  did  in  fact  pwmit 
such  an  accumulation  of  combustible  matter,  as  above  mentioned,  upon  its 
right  of  way.  as  would  not  have  been  permitted  by  an  ordinarily  prudent  man 
upon  his  own  premises,  if  exposed  to  the  same  hazard  from  fire  escaped  from 
an  engine  operated  by  the  defendant  setting  fire  to  the  accumulated  grass  and 
weeds  within  the  right  of  way  of  the  dfflendant's  road,  in  consequents  of 
which  the  plaintiff's  property  was  destroyed,  then  the  d^endant  is  liable." 
Ttie  defendant  assigns  the  giving  of  this  instruction  as  error.  It  is  insisted 
that  there  is  no  evidence  that  the  fire  started  in  the  right  of  way,  and  no  evi- 
dence even  that  there  was  combustihle  material  there.  We  think  that  the 
testimony  of  Jasper  West  and  Bosa  West  tended  to  show  the  fire  started 
in  the  right  of  way.  The  former  said :  "  When  I  got  there  it  was  half  way  be- 
tween tlie  track  and  the  fence. "  It  is  true  that  he  said  that  when  he  first  saw 
it  he  could  not  tell  where  it  was;  but  he  was  not  at  the  right  of  way  when  he 
first  saw  the  fire,  but  afterwards  went  there.  Kow.  if  the  fire  caught  in  th» 
right  of  way,  that  fact  of  Itself  would  be  some  evidence  that  there  was  com- 
bustible material  there. 

One  other  question  may  be  disposed  of  in  connection  with  the  instruction 
above  set  out,  though  the  question  is  raised  under  an  instruction  asked  by  the 
tlefendant,  and  refused.  The  property  burned  consisted  of  stacks  of  hay. 
The  plaintiff  had  not  plowed  around  them,  and  the  defendant  averred  that 
he  was  guilty  of  negligence  in  not  so  doing.  The  evidence  was  such  that  we 
think  that  the  jury  might  have  so  found.  The  instruction  above  set  out  made 
the  defendant  U»ble,  if  negligent,  regardless  of  the  question  of  the  piaiotifl's 
negligence.  We  have,  tlien,  thequestion  as  to  whether,  in  a  case  of  this  kind, 
arising  under  the  statute,  (Code,  §  1289,)  the  defendant  can  escape  liability 
for  its  own  nt;gligence,  if  it  appears  that  the  plaintiff  was  negligent  also,  and 
that  his  negligence  contributed  to  the  loss.  The  defendant  contends  that  it 
can.   It  may  be  conceded  that,  prior  to  the  statute,  contributory  negligence 
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on  tbe  part  at  the  {daintiflC  Iq'  a  ease  like  this  would  defeat  his  recovery.  JTe* 
«e0  T.  SailtDaif  Co.,  30  Iowa,  78.  But  the  statute,  we  think,  changes  the 
rule.  It  ia  doubtful*  indeed*  whetiiereven  at  common  law  the  preponderance 
of  authority  is  not  aguinst  the  riilinj;  In  the  case  above  cited ;  but  it  is  not  ma- 
teria] to  inquire  whdiher  this  is  so  or  not.  The  statute,  we  think,  was  da* 
signed  to  settle  n  vexi*  !  question  upon  which  tbe  oourts  had  been  divided. 
The  language  used  ia  clenr.  In  constrnlng  Uie  statute  in  Small  v.  Railroad 
Co.,  50  Iowa.  3S8.  a  minuiiiy  of  the  court  thought  that  the  company  could 
not  escape  liability  in  any  way.  not  even  by  showing  itself  free  from  negli- 
gence, and  that  the  loss  was  due  wholly  to  the  negligence  of  the  plainttfT. 
We  are  now  a^ed  to  go  an  important  atep  further  than  tlie  majority  went  in 
that  case.  In  our  opiiUon,  we  should  not  be  justified  in  doing  so.  It  is 
daimed  that  language  was  used  by  way  of  argument,  in  the  opinion  in  SmaU't 
CaUt  inconsistent  with  the  liability  of  the  company  for  setting  out  flrra 
where  the  plaintiff  was  guilty  of  contributory  u^ligenoe;  but  what  wassaid 
was  said  by  way  of  ai^ument  against  the  liability  of  the  company,  as  claimed 
by  platntifT,  where  the  loss  occurred  solely  through  the  plaintifTs  negligence. 

2.  The  court  gave  an  instruction  in  these  words:  "If  you  find  from  the 
evidence  that  tbe  engine  which  set  out  the  fire  in  question  set  ont  several  suc- 
cessive fires  on  tbe  same  daf  and  same  trip,  this  should  be  regarded  as  evi- 
dence that  the  engine  was  not  properly  constructed  or  in  good  repair,  or  was 
improperly  used."  The  giving  of  this  instruction  is  assigned  as  error.  The 
defendant  insists  that  the  court  went  too  far  in  saying  that  ttie  jury  should 
regard  the  fact  of  setting  out  other  firee  as  negligence.  It  contends  that  the 
rule  is  that  the  jury  are  at  liberty  to  regard  it  as  evidence,  its  argument  is 
that  it  was  shown  that  the  season  was  unusuallydry,  and  that  the  jury  should 
have  been  at  liberty  to  attribute  wholly  to  the  dryness  of  the  season  tlie  fact 
Uiat  other  fires  were  set  out.  ^Ve  have  to  say,  however,  that  we  do  not  tliink 
that  the  instruction  is  open  to  the  objection  made.  Whatever  is  admitted  as 
evidence  should  be  regarded  by  the  jury  as  evidence.  This  is  not  inconsistent 
with  the  fact  that  they  may  regard  it  as  overcome  or  explained  away  by  other 
evidence. 

It  is  further  urged  as  an  objection  to  the  instruction  that  it  assumes  that 
the  jury  might  find  that  there  were  several  successive  fires  set  out  by  the  en- 
gine on  that  trip,  whereas  it  is  said  that  there  were  only  two,  and  that  two  is 
not  several.  It  may  be  conceded  that  "several"  means  more  than  "two;"  but  we 
think  that  the  evidence  showed  that  there  were  two  besides  the  one  which  did 
the  injury,  and  it  is  claimed  by  the  plaintiff  that  there  was  evidence  tending 
to  show  that  there  were  more  than  that. 

It  is  further  urged  as  an  objection  to  the  instruction  that  the  court  had  no 
light  to  single  out  this  evidence,  and  instruct  upon  it,  and  give  it  additional 
emphasis  by  so  doing.  But  we  cannot  reverse  because  the  court  told  the  jury 
that  they  should  regard  as  evidence  what  in  fact  Is  evidence,  and  what  the 
jury  must  necessarily  regard  as  such.  The  practice  of  emphasizing  evidence 
by  an  instruction  is  not,  we  think,  as  a  rule  to  be  commended.  Sometimes, 
doubtless,  the  court  may  properly  call  the  attention  of  the  jury  to  evidence 
which  isobscure  and  might  escape  their  attention.  The  court  should  exercise 
a  wise  discretion  in  this  matter;  and  we  think  that  this  is  all  that  can  prop- 
erly be  said. 

S.  There  was  evidence  tending  to  show  that  the  plaintiff  was  not  the  sole 
owner  of  the  hay  burned.  As  applicable  to  this  point  the  defendant  asked  an 
instruction  as  follows:  "The  plaintiff  cannot  recover  in  this  action  for  the 
stacks  burned,  because  the  evidence  does  not  show  definitely  what  his  inter- 
est in  the  hay  was,  and  verdicts  cannot  be  based  upon  guess-work,  but  must 
have  evidence  to  sustain  them.  If  you  find  that  the  evidence  does  not  show 
what  the  plaintiff's  interest  In  the  stacks  was,  but  leaves  the  same  in  doubt, 
then  he  cannot  recover  anything  for  the  stacks."  The  coui-t  refused  to  so  in- 
v.36».w.no.6— 31  ^  . 
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Btrnot,  and  the  defendant  assigns  the  refusal  as  error.  While  there  was  evi- 
dence toidiiig  to  show  that  the  plalntlflF  was  not  the  sde  owner,  there  was 
other  evidence  tendiag  to  show  that  he  was.  Xow,  it  was  for  the  jnry  to 
leconeile  this  evidence  as  best  tbej  conld,  and  render  a  verdict  upon  it,  not- 
wlttistandiog  there  might  be  some  doubt  about  it.  We  think  that  the  in- 
Btractiou  was  properly  refused. 

4.  The  defendant  asked  an  instruction  in  these  words:  "The  burden  of 
proving  that  the  fire  started  on  Uie  defendant's  right  of  way  is  upon  the  plain- 
tiif,  and  he  cannot  recovo-  on  the  ground  thiU  the  defendant  was  n^ltgent  in 
regard  to  its  right  of  way,  unless  he  ^noatlvefy  shows  by  a  preponderance 
of  the  evidence  that  the  fire  started  on  said  right  of  wsy. "  The  court  refused 
te  give  this  instruction,  and  the  defendant  assigns  the  refusal  as  error.  It 
seems  possibly  nnder  the  evidouei  that  the  defendant  was  n^Iigent  in  leav- 
ing combusttble  material  on  the  right  of  w^r»  and  yet  the  fire  did  not  origi- 
nate there,  and  that  the  combustible  material  bad  nothing  to  do  with  tlie  loss. 
But  the  danger  that  the  jury  might  find  the  defendant  liable  In  such  case  by 
reason  ct  the  combustible  matter  was  not.  we  think,  such  as  to  render  it  re- 
versible nror  to  refuse  the  instmction.  The  court  might  trust  somewliat  to 
the  common  sense  of  the  jurors.  We  see  no  error  in  any  of  the  rulings.  Af- 
firmed. * 


HvBLBUBT,  Hess  A  Go.  v.  Fyock  and  others. 

(SitpTttM  Court  of  loaa.   December  16,  1887.) 

L  ImoxiCATnro  Liqdobb— Salu  without  Pbbxit— ETissnoi. 

PlaiuUff,  B  corporation  enxaged  in  the  wholeule  drug  bosinflBS,  broi^bt  action 
to  recover  a  balsnoe  on  account  for  drugs  Bold  and  diinvered.  Defendant  admit- 
ted the  acooant,  and  set  up  a  oonntv-claitn  for  nione>-  paid  for  intoxicatioic  liq- 
uora  altf^ed  to  have  been  unlawfoll^  sold  by  plaintill  to  defendant.  The  evl' 
denoe  showed  that  plaintiff  dealt  with  defendant  in  the  U41flf  that  he  had  a  permit 
to  sell  Uquon  for  lawfol  pnrpoaes;  alao  that  plaintiff  had  no  permit,  bat  that  H., 
one  of  its  stockholders,  held  permits  to  sell  liquor  for  lawful  purposes;  that  part 
of  H.'a  liquors  were  bept  in  the  building  occupied  by  plainti  tf,  but  that  plaintiff 
had  no  intereat  in  tbatpart  of  the  business;  tbatdefradant  ordered  his  liquors  from 

!>laintiff,  but  that  the  orders  were  turned  over  to  H.,  who  rendered  the  bills  to  de- 
endant,  and  that,  though  defendant  was  directed  by  H.  to  remit  to  plaintiff,  there 
was  no  evidence  that  plaintiff  had  any  interest  in  the  transaction;  that  plaintiff 
procured  no  liquors  for  any  one  bat  ita  drug  ciiatoniers,  and  in  such  caaee  settled 
with  H.,  and  ioolced  to  the  customers  for  reimbursement;  that  plaintiff  sent  de- 
ftodant  certain  statements  of  account,  tn  which  some  of  the  claims  for  liquors  were 
included,  but  that  plaintiff  was  tbe  mere  assignee  of  H.  S^,  that  a  judgmoit  in 
favor  of  defendant  on  his  counter-claim  should  be  reversed. 
1.  Afpbal— Biio.  OP  ExcxFTiORS— Shobt-Hahd  Bbpost— Cbstifioatb  or  Judqx. 

On  an  appeal,  the  record  showed  that  there  had  been  two  trials  ofthe  cause;  that, 
at  the  first,  the  evidence  was  taken  down  by  the  short-hand  reporter,  and  certified 
by  the  judge,  and  properly  filed ;  that,  tit  the  second  trial,  a  transcript  of  the  short- 
hand notes  was  used  ljy  consent  of  the  parties  as  evidence,  and  a  short-hand  record 
was  kept  of  other  proceedings.  This  last  short-band  report,  inolnding  tbe  tran- 
script of  the  former  report,  was  nrtified  by  the  trial  judge  as  being  *'  all  of  the  evi- 
dence that  was  offered  or  introduced  on  the  trial  of  said  ease,  and  all  of  the  objeo- 
tions  and  rulings  made  and  exceptions  taken  ;  and  tbe  said  official  report  in  short- 
hand is  hereby  made  a  part  of  the  record  in  the  above-entitled  cause."  ThiacertiS- 
cate  was  filed  within  the  proper  time.  On  a  motion  to  strike  the  evidence  from  the 
files,  on  the  ground  that  it  had  not  been  preserved  by  a  bill  of  exceptions,  A«U, 
that  the  bill  of  exceptions  was  suffldent. 

Appeal  from  district  court,  Dallas  county;  A.  W.  Wilkinson,  Judge. 

This  is  an  action  at  law  by  which  the  plaintiff  seeks  to  recover  of  B.  E. 
Fyock  &  Co.  a  balance  due  upon  an  account  for  drugs  sold  and  delivered.  Tbe 
defendant  admitted  the  unount  of  the  account,  and  set  up  a  counter-claim  to 
recover  of  the  plaintifE  a  large  amount  of  money  the  defendant  paid  the  plain- 
tiff for  intoxicating  liquorst  which  it  is  allied  the  plaintiff  unlawfully  sold 
to  the  defendant.  The  suit  was  oommeuced  by  attachment,  and  a  stoid:  of 
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drugs  was  seized  upon  the  writ.  The  defendant  had  made  an  assignment  of 
property  for  the  benefit  of  creditors  a  few  dajs  before  the  suit  was  commenced, 
and  J.  L.  Townsend,  the  assignee,  intervened  in  the  action,  and  claimed  to 
be  lawfully  in  possession  of  the  goods  as  such  assignee,  and  he  also  demanded 
Judgment  against  the  plaintiff  for  the  amount  paid  to  plaintiff  for  Intoxicat- 
ing liquors  unlawfully  sold  to  the  defendant.  There  was  a  trial  to  the  court. 
The  amount  of  the  plaintifTs  account  tor  drugs  was  admitted,  and  the  court 
found  ttiat  the  intervenor  was  entitled  to  recover  of  the  plaintiff  on  the  counter 
claim  the  anm  of  ^1,811.50,  which  being  set  off  against  the  account  for  drugs 
left  a  Uilance  in  fitror  of  the  assignee  tuaA  intervenor  of  9792.99,  for  which 
judgment  was  rendered  for  the  intervenor.   Plaintiff  app«da. 

Cule,  MeVey  A  Clark,  for  appellant.  Cardeel  A  Shortley,  for  defendants. 
White  A  Clark,  for  intwrenor. 

BoTHBOOK,  J.  I.  The  flnt  question  in  the  case  arisn  upon  a  motion  of 
the  appellee  to  strike  the  evidence  from  the  flies,  because  it  has  not  been  pre- 
wrved  by  a  bill  of  exceptions.  There  were  two  trials  of  the  cause.  The  re- 
cord shows  that  at  the  first  trial  the  evidence  was  taken  down  by  the  short- 
hand reporter,  and  certified  ^y  the  judge,  and  properly  filed.  At  the  second 
trial  a  txanscript  of  the  short-hand  notes  was  used  by  the  consent  of  the  par- 
ties as  evidence  npon  the  trial*  and  a  short-hand  reoord  was  kept  of  other  pro- 
ceedings. This  last  short-hand  report,  including  the  transcript  at  the  former 
report,  was  certlfled  by  the  trial  judge  as  being  "all  of  the  evidence  that  was 
f^ered  or  introduced  on  the  trial  of  said  case,  and  all  of  the  obje<^ons  and 
rulings  made  and  exceptions  taken;  and  the  said  official  report  in  short-hand 
Is  hereby  made  a  part  of  the  record  in  the  above-entitled  cauae."  This  certifi- 
cate was  filed  within  the  prc^r  time.  Under  the  former  rulings  of  this  court, 
this  must  be' regarded  as  a  sufficient  bill  at  excepUons.  State  v.  Fay,  43 
Iowa,  651;  eibb»y.SuekSngham,^lowa,  96;  3feFarlandv.F<d»omt611oVB, 
117, 16  N.  W.  Rep.  868;  Nahn  v.  MUler.  60  Iowa.  96, 14  W.  Bep.  119; 
Hid  McCarthy  t.  Watroiu,  (S9  Iowa,  260,  2B  K.  W.  R^.  586.  It  becomes  neo 
essary,  owing  to  this  dispute  as  to  the  record,  to  file  a  transcript  in  this  court. 
By  agreement  of  the  parties,  the  origin^  papers  were  filed,  but  they  were  not 
copl^  and  certified  by  the  clerk.  In  examining  the  retwrd  as  we  have  been 
compelled  to  do,  we  think  tliat  the  appellant's  atotract,  with  an  omission  sup- 
plied by  the  abstract  of  appellee,  fairly  presenta  the  case  upon  its  merits,  and 
we  will  proceed  to  determine  it  in  that  way. 

2.  The  plaintiff  is  a  corporation  engi^ed  in  the  wholesale  drug  business  in 
the  city  of  Des  Moines.  It  was  formerly  known  and  designated  by  the  name 
of  Mitchell.  Crane  &  Co.  The  change  of  name,  however,  did  not  operate 
as  a  reo^nization  of  the  corporation,  but  it  still  retained  its  identity  as  a  body 
corporate.  The  defendant,  D.  Fyock  &  Co..  was  a  retail  druggist  in  Dallas 
county,  and  a  customer  of  the  plaintiff,  and  from  about  October  1,  1884,  to 
May  5, 1886,  purchased  from  the  plaintiff  substantially  all  of  the  goods  used 
in  their  retail  business.  The  defendants  claim  that  a  large  part  of  the  pur- 
chases made  were  intoxicating  liquors,  sold  for  unlawful  purposes.  The 
plaintiff  claims  that  it  never  at  any  time  sold  any  intoxicati^ng  liquors  to  the 
defendants.  As  we  think  the  appeal  must  be  disposed  of  on  this  question,  it 
is  unnecessary  to  determine  any  of  the  other  points  discussed  by  counsel.  In 
determining  the  case,  we  have  not  only  considered  the  evidence  presented  in 
the  abstract,  but  we  have  carefully  examined  the  transcript,  and  from  it  we 
find  that  the  defendant,  D.  Fyock  &  Co..  was  composed  of  D.  Fyock  iilone. 
During  p:irt  of  the  time  he  was  dealing  with  the  plaintiff  he  represented  that 
one  A.  W.  Font  was  his  partner.  Defendant  was  at  one  time  arrested  for 
an  alleged  violation  of  the  prohibitory  liquor  law.  and  upon  the  trial  he  testi- 
fied as  a  witness  that  Font  was  his  partner.  This  appeared  to  him  to  be  nec- 
essary to  his  defense*  because  Font  was  a  regiatored  pharmacist,  and  Fyock 
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waa  not.  It  la  true,  defendant  denied  thAt  he  i-epreoented  Font  to  be  a  part- 
ner; but  the  evidence  that  he  did  was  so  overwhelming  that  there  caanot  be 
said  to  be  iin;  conflict  therein;  and  wo  thinktbat  the  evidence  that  tlie  plain- 
tiff dealt  with  tiim  in  tlie  belief  that  he  had  a  partner  who  war*  a  registered 
pharmacist,  nnd  tliat  he  was  authorized  by  a  proper  permit  to  sell  intoxicat- 
ing liquors  for  the  purposes  permitted  by  law,  ought  not  to  admit  of  any 
question.  We  think,  also,  that  the  evidence  does  not  warrant  the  finding  that 
the  plaintiff  at  any  time  sold  intoxicating  liquors  to  the  d^endanl.  Tlie 
plaintiff,  being  a  corporation,  held  no  permit  to  sell  intoxicating  liquors.  At 
one  time  one  Mitchell,  and,  later,  one  Hess,  who,  it  is  true,  were  stock-bold- 
ers  in  the  corporation,  held  permits  to  sell  liquors  for  lawful  purposes;  and. 
while  It  is  true  part  of  the  liquors  were  ^pt  in  the  building  occupied  by  the 
plaintiff,  the  evidence  is  conclusive  and  anoontrudicted  that  the  plaintiff  had 
no  interest  in  that  branch  of  the  business.  It  is  true  tliat  the  defendant  or- 
dered his  liquor  from  the  plaintiff;  but  the  evidence  shows  that  in  nearly 
every  instance  bills  were  rendered  to  the  defendant  showing  that  his  purchase 
was  not  made  from  the  pl^ntifl.   The  following  is  a  copy  of  one  of  the  bills. 

"Dss  Moines.  Ia.,  July  1, 1885. 
**D.  E.  Fyock  ft  Co.,  Pwrj,  Iowa,  bought  of  S.  H.  Hess,  224  and  226  Sec- 
ond St. 

"  IJook  4.  Terms,  .   Shipped,  .   Salesmen,  . 

"^  Gal.  alcohol,  2.25,  10.99 

"Mease  remit  the  above  amount  to  Horlburt,  Hess  &  Co.,  which  will  be 
honored  by  Yours,  very  truly,  etc.,  S.  H.  Hess." 

We  find  no  evidence  in  the  case  that  the  use  of  the  names  of  Hess  &  Mitchell 
were  adopted  as  a  cover  for  tlie  sale  of  intoxicating  liqnors  by  the  plaintiff. 
It  is  true,  the  plaintiff  turned  over  the  orders  for  liquors  to  Hess  and  Martin, 
but  there  is  no  evidence  tliat  plaintiff  had  any  interest  therein,  nor  in  the 
pruHts  arising  from  the  sale  thereof.  The  evidence  upon  this  point  is  all 
the  other  way.  These  a(xx>unts  or  bills  for  liquors  were  sent  to  the  defend- 
ant. They  show  on  tlieir  face  that  they  were  sales  made  by  Hess  to  him.  It 
is  true,  the  defendant  was  directed  to  remit  to  the  plaintiff;  but  this  did  not 
show  that  the  sales  were  made  by  the  plaintiff.  If  they  tended  to  show  that 
the  plaintiff  was  using  the  name  of  Hess  as  a  cover  for  dealing  in  liquors, 
they  are  fully  explain^  by  the  fact,  which  Is  uncontradicted,  that  the  plain- 
tiff procured  no  intoxicating  liquors  for  anyone  but  their  drug  customers; 
and  in  such  cases,  as  Hess  sold  only  for  cash,  plaintiff  settled  with  Hess,  and 
looked  to  the  customer  for  reimbursement.  The  plaintiff  sent  to  the  defend- 
ant certain  statements  of  account,  in  whtch  some  of  the  claims  for  liquors 
were  included.  But  the  evidence  shows  that  plaintiff  was  the  mere  assignee 
of  Hess;  and  whatever  was  done  in  the  way  of  showing  plaintiff's  connec- 
tion with  the  sales  by  the  use  of  its  bill-heads,  on  a  few  occasions,  are  shown 
to  have  been  done  by  mere  inadvertence.  It  must  be  i-emembered  that  de- 
fendant is  seeking  a  recovery  upon  a  claim  which  he  is  bound  to  establish  by 
affirmative  evidence.  His  demand  is  purely  statutory.  He  has  had  the 
liquors  sold  them  in  violation  of  law,  failed  in  business,  and  he  and  his  as- 
signee are  attempting  to  pay  this  drug  bill,  and  recover  quite  an  amount  be- 
sides, by  asserting  a  riglit  of  action  whicti,  to  say  the  leant,  is  not  attended 
with  any  violation  of  his  rights  tending;  to  arouse  sympatliy  in  his  behalf. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Baser  and  others  v.  Cbabb  and  others. 

(Supreme  Oourt  of  loua.   December  14, 1887.) 

1.  Taxation— Salk—Redkmption —Expiration— Skkvicb  op  Notice —Pbebumptiok— 
Lobs  op  AFrtoAviT — Failurs  to  Record, 

Code  Iowa.  J  894,  reqniriiiK  the  service  of  notice  of  the  expiration  of  the  lime  for 
redemption  of  land  aold  for  taxes,  provides  that  the  bolder  of  the  CMiifloale  of  pur- 
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ohase  may  caose  onch  notice,  nigiied  by  blni.  Iiis  B^ent  or  attorney,  to  be  served 
upon  the  pennn  In  possession  of  such  lam),  and  also  upon  the  person  in  whose 
name  the  same  is  taxed,  in  the  manner  provided  by  law  f»r  the  service  of  ori^j^inal 
notices.  Service  on  non-residents  may  be  iiiaile  bv  publication  in  a  newspaper. 
"Serviceshall  bedeemedcotupletedwhen  anoffldavltof  theservice  •  •  •  shall 
have  been  tiled  with  the  treasurer  authorized  to  execute  the  tax  deed.  Such  affi- 
davit shall  be  tiled  by  said  treasurer  and  entered  upon  the  records  of  his  office,  and 
said  r«cord  or  affidavit  shall  be  presumptive  evidence  of  the  completed  service  of 
notdoe  .*  *  *."  Jfald.  that  the  presumption  of  proper  notice,  arislnj;  from  the  pos- 
seasion  of  a  treasurer's  deed,  wheu  8upplemente<l  by  positive  testimony  abowing 
that  an  affidavit  makinfidne  proof  of  service  by  publication  ona  non-residentuwner 
was  properly  tiled,  cannot,  in  the  absence  of  evidence  rontradtcting  the  presump- 
tion, be  overthrown  hy  the  mere  fact  tliat  the  affidavit  cannot  be  found  Id  the  proper 
custody,  and  that  no  record  tliereof  was  made  by  the  treasnrer. 
2.  Same— Pbbsokal  Sebtiob  om  Nov-BmoBKi. 

In  an  action  for  the  possession  of  land,  the  defendant  olairaing  title  under  a  tax 
deed,  ]ilaiiitifT  insisted  that  there  were  fatal  defects  in  tbe  service  of  notice  of  expira- 
tion of  the  time  for  redemption  by  publication.  Defendant  gave  testimony,  which 
was  oncontradloted,  showinxpersonal  service  of  notice  upon  thenon-resldentowner 
while  within  the  county.  Meid.  that  Code  Iowa,  {  8M,  doet  not  restrict  the  notica 
to  non-rerideuta  to  publication  exclusively,  and  that  the  service  was  antflcient. 

a.  Samb— Sxvriox  n  Abkkt— Pboqv  or  Aoihot. 

The  affidavit  of  service  of  notice  upon  the  person  in  possession  recited  that,  on  a 
certain  date,  the  owners  of  the  tax  certificate  "appointed  me  their  agent  to  serve 
the  within  notice  on  W.,  [the  person  in  possfssion;]  that  *  *  ■  I  served  it 
on  him  by  reading  it  to  him,  and  asking  him  to  accept  service,  which  tie  did  by 
BigDing  the  acceptance  on  the  bock  of  this  notice."  The  acceptance  was  aa  followa: 
"I  hereby  accept  due.  Iwtl,  tiwely,  and  sufficient  service  of  the  within  notice  on 
ine,  and  waive  copy."  BM,  that  the  fact  that  the  peraon  serving  the  noticp  was 
the  agent  of  the  holder  of  the  certificate  was  snffldently  shown,  and  that  theserv- 
ice was  properly  made. 

4.  Sami— Failure  to  Rbtobd  ArrioAviT — Oriuihal  Aduissiblr  in  Etideitcx. 

When  the  statute  directs  that  the  affidavit  of  notice  shall  be  entered  upon  the 
record,  the  failure  of  the  proper  officer  to  so  enter  it  will  not  be  allowed  to  daflsat 
the  right  of  the  parties,  and  the  original  affidavit  la  admissible  In  evideuce,  or,  If 
lost,  may  be  shown  by  copy  duly  proved. 

Appeal  from  circuit  court,  Marion  county. 

Action  by  Emily  S.  Baker  and  others  agalnsl  James  Crabb  and  others  to 
recover  the  possession  of  lands,  and  damages  for  the  rents  and  profits  thereof, 
and  for  timber  taken  therefrom,  and  to  enjoin  defendants  from  further  cut- 
ting and  removing  timber  from  tbe  lands.  There  wasadecreeand  judgment 
against  plaintiffs  In  favor  of  an  intervener.   PJaintiffs  appeal. 

Ittoru    ffamble,  for  appellants.   L.  Kinkead,  for  appellees. 

}tECK,  J.  1.  It  appears  probable,  in  view  of  the  allegations  of  the  petition, 
that  the  action  was  commenced  at  law.  It  seems  to  have  been  conducted  and 
tried,  and  is  now  r^arded  by  the  parti^,  as  an  action  in  chancery,  triable  f2« 
novo  in  this  court.  It  will  be  so  regarded  in  the  disposition  of  it  here.  The 
petition  seeks  to  recover  the  lands,  and  damages,  for  rents  and  profits,  and  for 
tinil)er  taken  by  defendants.  The  piaintifTs  claim  as  the  heirs  at  law  of  E.  H. 
leaker,  who  died  seized  of  the  land.  The  defendants  claim  the  lands  under  a 
tax  sale  and  deed.  Yiana  McBride  intervenes,  clainiingto  have  acquired  title 
to  the  lands  under  an  execution  sale  thereof,  on  a  judgment  against  defend- 
ants, and  a  sheriff's  deed  executed  in  pursuance  thereof.  The  case  is  pre- 
sented to  us  in  15  separate  printed  volumes  or  pamphlets,  varying  from  2 
to  75  pages.  These  contain  the  abstract,  amended  abstract,  and  additional 
abstracts  of  the  record,  motions,  and  amended  motions,  and  arguments  of 
counsel  upon  the  various  aspects  of  the  case.  The  motions  are  to  strike  por- 
tions of  the  plaintiffB'  abstract,  and  to  affirm  the  judgment  of  thecourt  below, 
and  were  submitted  for  decision  with  the  case.  We  find  it  unnecessary  to 
pass  upon  these  motions,  for  the  reason  that,  in  our  opinion,  the  judgment  of 
the  cfrcuit  court  ought  to  be  farmed  on  the  merits  in  consider^on  of  the 
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facts  shown  hy  plaintiffs*  abstract,  and  not  disputed,  bat  admitted,  in  arga- 

ment  by  counsel  on  both  aides. ' 

2.  It  is  shown  that  plaintiffs  clsim  under  the  patent  title,  and  that  defend- 
ants* and  the  intervenor's  title  is  based  upon  a  tax  deed  made  upon  an  assess- 
ment and  sale  of  the  lands  for  taxes,  while  they  were  owned  and  held  hy 
plaintiffs'  ancestor.  The  decision  of  the  case  turns  wholly  upon  the  validity 
of  the  tax  title  under  which  defendants  claim.  The  grounds  upon  which  the 
objections  urged  by  plaintiffs  to  the  tax  title  are  based  are  these:  The  lands 
were  taxed  to  plaintiffs'  ancestor.  They  were  sold  for  delinquent  taxes,  and, 
in  1B81.  Ht  a  time  prescribed  by  the  statute,  a  treasurer's  deed  was  executed 
to  the  assignee  of  the  purohaser.  In  1885  another  treasurer's  deed  was  made 
to  the  same  person,  fur  what  reason  we  need  not  inquire.  These  deeds,  it  is 
insisted,  are  void,  upon  the  ground  that  the  notice  of  the  expiration  at  the 
time  for  redemption  required  by  Code,  §894,  wasnotlawfullygiven.  Whether 
this  position  be  sound  as  to  the  Srst  deed  we  will  mow  proceed  to  inquire. 
Code,  §  894.  provides  for  notice  of  the  expiration  of  the  time  for  redemption* 
and  the  service  thereof,  in  the  following  language:  "After  the  expiration  of 
two  years  and  nine  months  after  the  date  of  sale  of  the  land  for  taxes,  the  law- 
ful holder  of  the  certificate  of  purchase  may  cause  to  be  served  upon  the  per- 
son in  possession  of  such  land  or  town  lot,  and  also  upon  the  person  in  whose 
name  the  same  is  taxed,  if  such  person  resides  in  the  county  where  the  land  is 
situated,  in  the  manner  provided  by  law  for  the  service  of  origiuf^  notices,  a 
notice  signed  by  him,  bis  agent  or  attorney,  stating  the  date  of  sale,  the  de- 
scription of  the  land  or  town  lot  sold,  the  name  of  the  purchaser,  and  tliat  the 
right  of  redemption  will  expire,  and  a  deed  for  said  land  be  made,  unless  re- 
demption from  such  sale  be  made  within  ninety  days  from  the  completed 
service  thei'eof.  Service  may  be  made  upon  non-residents  of  the  county  by 
publishing  the  same  three  times  in  some  newspaper  printed  in  said  county, 
and  if  no  newspaper  is  printed  in  said  county,  then  in  the  nearest  newspaper 
published  in  this  state.  But  any  such  non<resident  may  file  with  the  treas- 
urer of  the  county  a  written  appointment  of  some  resident  of  the  county 
where  his  lands  or  lots  are  situated,  as  agent  upon  whom  service  shall  be 
made,  and  in  such  case  personal  service  of  said  notice  shall  be  made  upon 
said  agent.  Service  shall  be  deemed  completed  when  an  atHdavit  of  the  serv- 
ice of  said  notice,  and  of  the  particular  mode  thereof,  duly  signed  and  veri- 
fied by  the  holder  of  the  certificate  of  purchase,  bis  agent  or  attorney,  sliall 
have  been  filed  with  the  treasurer  autliorized  to  execute  the  tax  deed.  Such 
affidavit  shall  be  filed  by  said  treasurer,  and  entered  upon  the  records  of  his 
office,  and  said  record  or  affidavit  shall  be  presumptive  evidence  of  the  com- 
pleted service  of  notice  herein  required,  and*  until  ninety  days  after  the  serv- 
ice of  said  notice,  the  right  of  redemption  from  such  sale  shall  not  expire. 
•   *   • " 

When  the  notice  of  expiration  of  the  time  for  redemption  was  given,  plain- 
tiff's ancestor,  to  whom  the  lands  were  taxed,  did  nut  reside  in  the  county. 
The  lands  at  that  time  wen  in  the  possession  of  one  Wakeileld.  A  notice 
was  served  u^on  plaintiffs'  ancestor  by  publication,  which  counsel  for  plain- 
tiffs insist  is  insuiOdent  for  the  reason  that  proof  of  service  thereof  is  shown 
alone  by  the  affidavit  of  the  publisher  of  the  newspaper  in  which  it  was  printed, 
and  not  by  the  affidavit  of  the  holder  of  the  certificate,  his  agenU  or  at- 
torney, as  required  by  Code,  %  894.  Such  an  affidavit  was  not  found  in  the 
proper  custotly.  or  elsewhere,  nor  was  any  record  thereof  found.  The  deed 
operates  as  presumptive  evidence  that  the  notice  was  given.  Code,  g  897; 
Fuller  V,  Armstrong,  53  Iowa,  683,  6  K.  W.  Rep.  61.  There  is  no  evidenoe 
before  us  contradicting  the  presumption  created  by  the  deed,  unless  the  &wt 
that  no  affidavit  or  proof  of  service  made  by  tlie  holder  of  tlie  certificate  is 
found  either  upon  the  files  or  upon  the  recorid.  If  this  fact  is  to  bs  regarded 
as  evidence  contradicting  the  presumption  raised  by  the  deed, — aquestion  we  do 
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not  dedde, — sucli  evidence  is  oTercome  by  positive  and  direct  testimony  which 
we  find  in  the  record,  showing  UiAt  the  alBdavit  of  the  holder  of  the  certificate, 
maklngdoe  proof  of  service  oCtbenottoe,  was  filed,  which  ts  supported  by  cor- 
roborating evidence.  We  have,  then,  the  presumption  arising  on  the  deed, 
together  with  the  positive  and  direct  evidence  of  the  fact  that  the  required 
afflidavits  were  filed,  which  outweigh  any  inference  ensuing  from  the  absenoe 
ot  the  affidavits  from  the  files,  and  the  fact  that  no  record  thereof  was  made 
or  is  found.  But  counsel  for  plaintilfs  insist  that  the  record  of  the  case  shows 
that  the  notice  published  in  the  newspaper  was  not  addressed  to  plaintiffs' 
ancestor  by  his  correct  name,  £.  S.  Baker,  and  in  fact  was  addressed  to  H. 
Baker,  and  ttiat.  for  this  misnomer,  the  notice  is  void.  Let  coonsers  posi- 
tion be  admitted  for  the  purposeof  thecase.  Thedeed  raises  the  presumption 
.  that  a  lawful  notice  was  given.  Such  notice  need  not  be  by  publication  ex- 
clusively, but  may  be  served  personally.  The  language  of  Oode,  g  894, 
authorizing  such  notice,  does  not  prescribe  that  personal  swvice  may  not  be 
made.  It  prescribes  that  the  notice  shall  be  served  in  the  manner  provided 
for  the  service  Of  original  notice  in  actions  at  law,  which  may  be  either  by 
publication  or  upon  the  person,  according  to  the  residence  or  non-residence  of 
defendant,  and  the  fact  that  he  is  pot  found  In  the  county.  If  the  land-owner 
is  found  in  the  county,  the  notice  of  expiration  of  the  time  for  redemption' 
may  be  personally  served  upon  him.  The  presumption  of  the  tax  deed  is  not 
exclusively  restricted  to  service  by  publication,  but  is  of  lawful  service  in 
Cither  form  authorized  bylaw.  The  presumption  is  not  overcome  by  any  evi- 
dence in  the  case;  indeed,  it  Is  not  attempted  to  be  shown  that  there  was 
no  personal  service  of  a  lawful  notice.  On  the  other  hand,  the  presumption 
of  the  deed  is  supplemented  and  supported  by  positive  and  direct  evidence 
that  proof  by  affidavit  was  filed,  showing  that  the  land-owner,  plaintiffs'  an- 
fjestor,  was  served  personally  in  the  county  while  on  or  near  the  land  in  Con- 
troversy. Upon  these  facts  and  considerations,  the  law  requires  us  to  hold 
that  the  prescribed  notice  was  served,  and  that  proof  thereof  was  made  and 
filed  in  the  manner  prescribed  by  law. 

3.  A  notice  to  Wakefield,  the  person  in  possession  of  the  lands,  as  to  the 
form  and  substance  whereof  no  objection  is  made,  was  served.  The  proof  of 
service  is  shown  by  the  abstract  as  follows:  "Swan,  May  18, 1881. 

*'I  hereby  accept  due.  legal,  timely,  and  sufficient  service  of  the  within  no- 
tice on  me,  and  waive  copy.  G.  W.  Wakefield.  " 

**8tate  of  Iowa,  Marion  County — ss. :  I,  Bobert  Anderson,  being  duly 
sworn,  depose  and  say  that  on  the  seventeenth  day  of  May,  1881 ,  Elliott  Sb 
Cathcart  appointed  me  their  agent  to  serve  the  within  notice  on  Geo.  Wak^ 
field;  that  on  the  eighteenth  day  of  Hay  I  served  it  on  him  by  reading  it  to 
him  and  asking  him  to  accept  service,  which  he  did  by  signing  the  acceptance 
on  the  back  of  this  notice.  Bobert  Akdersok. 

"Sworn  to  before  notary  public.  May  28. 1881." 

The  service  is  shown  by  this  proof  to  have  been  made  In  the  language  of 
the  statute  just  quoted,  "in  the  manner  provided  by  law  for  the  services  of 
original  notices."  See  Code,  g  2603.  And  the  alSdavit  of  service  shows  that 
the  person  making  it  was  the  agent  of  the  holder  of  the  tax-sale  certificate, 
complying  in  this  regard  with  the  requirements  of  the  statute  above  quoted. 
The  record  thus  shows  that  the  notice  required  was  served  upon  the  person, 
and  in  the  manner  prescribed  by  statute.  But  the  sufficiency  of  the  service 
of  notice  is  otherwise  shown.  The  deed  is  presumptive  evidence  of  the  serv- 
ice of  notice,  required  by  Code,  §  894.  F^ier  v.  Armstrong,  53  Iowa.  683,  6 
N.  W.  Rep.  61, 

4.  The  notice  served  upon  Wakefield,  as  we  infer  from  the  record,  was  not 
found,  but  was  proved  by  copy,  though  counsel  for  plaintiffs  say  in  their  ar- 
gument that  it  was  found  In  the  proper  place.  It  seems  to  have  been  lost 
from  the  files  of  tiie  oonnty  officers,  as  we  nnderstand  the  record.  It  clearly 
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appears  that  this  was  Ibe  case  with  the  notice  directed  to  the  person  to  whom 
the  land  was  taxed,  to  plaintiffs'  ancestor,  but  U  is  not  so  clearly  shown  as  to 
the  notice  to  Wakefield.  If  we  are  correct  in  our  inference  on  this  point,  a 
copy  of  the  notice  was  proved,  and  introduced  in  evidence,  by  which  the  serv- 
ice was  sufficiently  shown. 

5.  The  statute  above  quuted  directs  that  the  affidavit  showing  service  shall 
be  entered  upon  the  recoi-d.  This  was  not  dune.  Upon  this  fact  counsel  for 
plai  ntiffs  base  an  objection,  ctaimtng  that  a  failure  to  comply  with  the  statute 
in  this  regard  invalidates  the  deed.  The  provision  of  the  statnte  upon  which 
counsel  rely  directs  the  treasui-er  as  to  the  discharge  of  his  duty,  by  providing 
for  a  record  to  be  made  of  a  paper,  which  it  wisely  provided  shall  be  preserved 
in  that  manner.  But  the  rules  of  the  law  will  not  defeat  the  rights  of  parties 
by  reason  of  the  failure  of  officers  to  discltargeth^ir  duties  imposed  by  statute. 
The  section  quoted  ctinnot  be  construed  to  mean  that  the  record  alone  shall  be 
evidence  uf  the  service  of  the  notice.  But,  indeed,  on  tlie  other  band,  it  in 
express  lan^u^e  decliires  that  "the  record  or  affidavit  shall  be  presumptive 
evidence  of  the  completed  service  of  notice,"  thus  plainly  providing  that  the 
Dotiee,  as  well  as  the  record,  is  to  be  taken  as  evidence  oi  the  fact.  If  the 
affidavit  may  be  admitted  in  evidence  when  the  record  exists,  it  surely  may  be 
admitted  when  there  is  no  record,  and  if  the  affidavit  is  admissible  in  evidence. 
If  lost,  it  may  be  shown  by  copy  duly  proved,  under  familiar  rules  of  the  law. 
In  our  opinion,  the  evidence  sufficiently  establishes  tliat  proof  of  service  of 
the  notices  in  accord  with  the  requirements  of  the  law,  both  as  to  the  person 
in  whose  name  the  land  was  taxed  and  the  person  in  possession,  was  filed  in 
the  proper  office. 

These  considerations  lead  us  to  the  conclusion  that  the  tax  title  upon  which 
defendants  rely  ia  valid.  The  Judgment  for  defendants  must  be  affirmed. 


McGakvey  o.  Hoods,  Adm'r. 

(Supreme  Qmrt  of  Iowa.    December  10,  1887.) 

1.  Parkkt  anp  CHtLi>— Scpport  or  Pa rkxt— Implied  Promise  to  Pat. 

When  a  daughter  claims  pay  from  the  estate  of  her  mother  for  board  fbmlshedto 
the  latter,  who  resided  with  the  daughter,  no  promiae  to  pay  can  be  Implied  in  br 
vor  of  the  claimant,  but  an  expectation  must  be  shown  on  the  part  of  both  that 
conipeiisation  should  be  rendered  therefor.  The  claimant  must  show,  by  aifinua- 
tive  evidence,  that  the  services  were  not  gratuitous,  as  the  presumption  arisinf;  from 
the  relatioiuhip  that  they  were  gratuitous  niu«t  be  overcome;  but  theanioont  to 
be  paid  need  net  have  been  expressly  agreed  upon.* 

2.  Same— EviDsnoK  or  Fbommb— Fiiroino  or  Jtoy. 

Where  the  evidence  tends  to  prove  these  reqalaitelacts,  and  li  not  clearly  inaaffl- 
cient,  the  verdict  of  a  jury  giving  the  coiupensation  Bought  will  not  be  aet  aside. 
8.  Appeal— Failure  to  Takk  Exceptioks. 

Where  the  record  shows  that  the  trial  court  failed  either  to  sustain  or  overrule 
certain  objections  to  tflsttmony,  but  it  doea  not  appear  that  exceptions  were  talien 
to  this  action  of  the  court,  its  conduct  will  not  be  reviewed  on  appeal. 

Appeal  from  circuit  court,  Henry  county. 

The  plaintiff,  Rebecca  McGarvey,  presented  for  allowance  a  claim  against 
the  estate  of  Amelia  Dameal.  There  was  a  trial  by  jury,  verdict  for  the 
plaintiff,  and  judgment.    The  defendant,  A.  Roods,  udmtnistrator,  appeals. 

L.        li,  A.  Patinert  for  appellant.    Woolaon  S  Sabb,  for  appellee. 

>  Kefpecting  the  prcauniption  of  the  existence  nf  contract  obligations  between  parmt 
and  child  to  pay  fur  maintenance  or  services,  see  Moyer's  Appeal,  (Pa.)  3  All.  Hep.  till, 
and  note;  Watl's  Appeal,  (Pa.)  6  Atl.  Kep.  220,  and  note;  iifawyer  v.  Hebard'a  Estate, 
( Vt.)  3  Atl.  Kep.  529,  and  note ;  Brown's  Ajipeal,  (Pa.)  fi  Atl.  Rep.  13,  and  note ;  Leary 
V.  I^eary,  (Wis.)  32  K.  W.  Bep.  623 ;  Doitaon  v.  McAdams,  (N.  C.)  2  a  E.  Rep.  453 ; 
^'uuiig  V.  Herman,  (N.C.)1H.E.  Kep-T^;  Ormaby  v.  Bhowles,  (VU)  10  Atl.  722. 
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Sbetebs,  J.  The  plaintiff  is  the  daughter  of  the  decedent,  and  the  claim 
presented  for  allowHnce  is  for  boarding  nnd  taking  care  of  the  decedent  for 
■some  years  prior  to  her  death.  The  decedent  was  upwards  of  80  years  old, 
And  quite  infirm.  At  tlie  time  the  services  were  rendered,  the  decedent  was 
living  with,  and  making  her  home  with,  the  plaintiff.  Thedefendant  insists 
that  the  plaintiff  cannot  recover,  for  the  reason  that  the  decedent  lived  with 
the  plaintiff  as  a  metnbf  r  of  the  family,  and  no  such  promise  to  pay  as  is  re- 
<|uired  in  such  case  has  t>een  ratabUshed.  The  plaintiff  concedes  that  no  ex- 
press promise  to  pay  has  been  shown,  but  she  claims  she  has  introduced  evi- 
-dence  tending  to  show  theser^'iees  were  not  rendered  gratuitously,  but  that 
«he  expected  to  receive  eompansatioii.  and  that  the  dec^ent  expected  to  pay 
for  such  services. 

1.  Counsel  fur  the  appellant  have  assigned  errors  based  on  the  rulings  of 
tlie  court  in  admitting  evidence  given  by  Mrs.  Clark.  The  abstract  states 
that  the  questions  asked  the  witness  were  objected  to  as  incompetent,  imma- 
terial, and  irrelevant,  and  that  the  "decisions  of  the  court  were  reserved  by 
the  court;  the  evidence  to  be  controlled  by  instructions."  We  do  not  under- 
stand this  to  show  Hfllrmatively  that  the  court  either  sustained  or  overruled 
the  objections;  nor  does  it  appear  that  any  exceptions  were  taken  to  what  the 
court  did.  or  refused  to  do.  If  there  was  any  doubt  as  to  this,  it  is  dispelled 
'by  the  additional  abstract  filed  by  the  appellee,  which  states  that  no  excep- 
tions were  taken,  and  that  the  court  neither  sustained  nor  overruled  the  ob- 
jections made  to  the  questionsaskedMrs.  Clark.  It  is  therefore  apparent  that 
we  cannot  review  the  rulings  of  the  court  reserving  the  question  as  to  tlie  ad- 
missibility of  the  evidence  until  the  instructions  were  given,  and  thus  correct- 
ing the  error,  conceding  one  has  been  committed,  for  the  reason  the  action  of 
the  court  was  in  no  manner  excepted  to.  Counsel  for  appellant  insist,  in  argu- 
ment, that  the  court  overruled  an  objection  to  interrogatory  17,  asked  Mrs. 
Howard,  but  the  abstract  fails  to  state  that  any  objection  was  made  to  this 
interrogatory,  or  that  the  court  made  any  ruling  in  relation  thereto.  Objeo- 
tions  were  made  to  a  certain  question  aslced  Mis.  Berry  and  Mr.  Carmichael, 
hut  we  think  the  evidence  elicited  was  clearly  admissible.  In  argument,  it  is 
«aid  objections  were  made  to  certain  questions  asked  Mrs.  Faulkner  which 
were  overruled.  The  questions  so  objected  to  are  not  indicated  by  counsel, 
and  we  are  unable  to  ascertain  from  the  abstract  the  specific  questions  or  rul- 
ings to  which  counsel  now  take  exception. 

2.  The  court  insteucted  the  jury,  in  substance,  that  the  burden  was  on  the 
plaintiff  to  establish  the  service,  and  an  "express  promise  on  the  part  of  tlie 
intestate  to  pay  for  the  same,  or  fwsts  and  circumstances  that  sattefy  the 
jury  that  the  services,  if  any.  were  n- ndered  in  the  expectation,  by  Mm.  Mc< 
<kurvey,  of  receiving  comp^isation  therefor,  and  that  the  intestate  also  ex- 
pected to  pay  Uierefor  at  the  time;"  and  in  another  instruction  the  jury  were 
told  that  there  was  no  sufficient  evidence  of  an  express  promise.  The  instruc- 
tions, therefore,  were  in  accord  with  Scully  t.  Scully,  28  Iowa,  548.  This 
case  has  been  repeatedly  followed.  See  Rogers  v.  MiUarAt  44  Iowa,  466; 
Wvnoe  v.  Wykoff,  52  Iowa.  644.  3  K.  W.  Rep.  685;  Chadtotek  t.  Dewne,  69 
Iowa.  637, 2d  N.  W.  Bep.  757;  Hart  t.  Flinn,  86  Iowa,  866;  Smtih  v.  John. 
«m,  40  Iowa.  308. 

Counsel  for  appelhint  claim  that  SeuUy  v.  Scully  holds  there  must  be  an 
express  promise,  and  that  the  last  two  cases  cited  support  this  view.  This  is 
a  mistake.  The  rule  established  by  the  decisions  of  this  court  is  that  where 
the  family  relation  exists,  and  services  are  rendei-ed  by  one  person  to  another 
at  a  Ume  when  both  sustain  such  relation  to  each  other,  no  promise  to  pay 
can  be  implied  because  the  services  were  performed  by  one  and  accepted  by 
the  other,  as  would  be  the  case  If  such  i-elatlon  did  not  exist.  The  person 
claiming  compensation  must  go  a  step  further,  and  establish  there  was  an 
expectation  by  both  parties  that  a  compensation  should  be  p^d.   In  other 
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words,  the  person  seeking  compensation  must  establish  that  tbeservlcea  were- 
Dot  performed  gratuitouslj,  and  the  preeumption  which  prevails  because  odf 
the  existence  of  the  family  relation  must  be  overcome  bj  afflrmative  evidence. 
It  is  not  essential  that  the  amou  nt  of  the  compensation  should  be  agreed  upon. 
This  view,  we  think,  Is  in  aocord  with  the  weight  of  authority  in  this  country;. 
but  whether  this  is  so  is  Immaterial,  for  the  reason  that  such  is  the  view 
adopted  by  this  court.  While  counsel  do  not  concede  this,  they,  however, 
claim  that,  if  it  be  conceded,  then  the  verdict  is  not  sustained  by  the  evi- 
dence, which  we  have  separately  read,  and  separately  reached  the  coaclnsio» 
that  we  cannot  Interfere  with  the  Qnding  of  the  jury.  There  is  considerable- 
evidence  tending  to  prove  that  the  intestate  expected  to  pay  for  the  services- 
rendered  by  the  plaintiff,  and  that  the  latter  expected  to  be  compensated  we 
feel  sure.  The  intestate  frequently  spoke  of  the  matter,  and  said  the  plain* 
tifT  should  be  compensated;  thsJb  all  the  property  she  liad  was  devoted  to  thi» 
purpose,  and  that  she  hod  given  her  other  children  all  that  she  intended  to. 
It  is  true,  that  sometimee.  when  she  spoke  of  the  matter,  she  evidently  meant 
she  would  so  provide  in  her  wilt;  but  the  jury  were  exinvssly  Instructed  tint 
an  intention  to  so  provide  for  or  compensate  the  plaintift  was  not  snfBcienV 
and  that  all  such  declarations  should  be  disregarded.  We  deem  it  sufflclent 
to  refer  to  the  evidence  in  this  general  way,  without  setting  It  ont,  and  aneb 
la  not  our  custom. 

The  ooart  declined  to  give  the  instructions  asked  by  the  appellant;  and  in 
relation  thereto  we  deem  it  auffldoit  to  aayf  Uiat  ttie  diaige  of  the  court.  It 
seems  to  na.  covers  the  whole  ground,  and  therefore  tite  ooort  dkl  not  err  in 
refusing  Uie  instructions  asked.  Affirmed. 


Bb&blb  and  others  e.  Hnx. 

(Supreme  Ontrl  of  Iowa.   Deoeniber  10,  1887.) 

FAmrn  FOB  iHVumoira— Parol  Aobxkmbht  to  Asbiqh— Specipic  FKBroBXAitCK, 

A  parol  agreeinent  to  snign  a  patent-right,  wbleh  both  parties  to  the  agreement 
have  sliared  the  expense  of  prooorinc,  is  trood,  and  apedflc  uerfomiance  thereof  will 
be  granted  In  equi^,  "  iiotwitfastandiug  Uie  provisions  of  Rev.  St.  17.  &  }  4886,  thai 
patents  shall  be  a^gnable  Id  law  by  an  instrument  In  wriUng."' 

Appeal  from  district  court,  Mahaska  conntiy. 

Tnu  Is  fm  action  in  equity,  G.  P.  Searle  and  otbon  against  A.  H.  Hill,  to 
compel  the  speoiflc  performance  of  a  contract  to  Msign  an  Interest  in  a  patent- 
right.   There  was  a  decree  as  prayed  in  the  petition.   Defendant  appealed. 

Bolton  A  MeCofft  for  appellant.  John  F,  Laooy  and  BvirU  A  Seottt  tor 
appdlees. 

Rbbd,  J.  There  is  no  controversy  as  to  the  facts  In  the  case.  The  parties 
each  owned  an  interest  in  a  patent-right  covering  a  window-blind ;  plaintlifs' 
interest  covering  certain  states  and  territories,  and  defendant's  covering  cer- 
tain other  states  and  territories.  They  were  desirous  ot  procuring  a  ^ent 
on  a  device  that  waa  ngarded  aa  an  improvement  on  the  article  covered  bf 
the  original  patoit,  and  it  was  agreed  that  defendant  should  prowed  to  Wadi- 
ington  city,  and  prosecute  an  application  for  said  patent,  and  that  plalntill 
should  pay  one-half  the  expenses  incident  to  the  application,  which  it  waa 
agreed  would  include  the  fees  of  the  patent-office,  and  of  the  attorney  who 
should  be  employed  to  prosecute  the  application,  and  defendant's  personal  ex- 

1  Section  4896,  Rev.  St.  IT.  8.,  providing  that  "every  patent,  or  any  Interest  herein, 
Bball  be  nasigiiable  in  law  by  an  instrument  in  nritiDjt,'^does  not  prevent  the  aoqairing 
of  an  equitable  interest  in  a  perfocted  invention  by  parol,  nor  doea  it  apply  to  a  parM 
executory  affreenient  to  transfer  an  interest  in  an  Invention  contemplated,  but  not  per- 
fected, and  not  cogniuible  tinder  the  patent  laws  when  the  agreement  was  made.  Bur 
V.  Oe  La  Vergne^  (N.  Y.)  7  N.  B.  B<>p.  866. 
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pensea  and  salary  while  engaged  in  the  business.  It  was  also  agreed  that  the 
letters  patent  should  be  taken,  if  procorad,  in  defendant's  name,  and  that  he 
would  thereafter  assign  to  plaintiffs  the  interest  therein  covering  the  states  and 
territories  which  are  covered  by  their  interest  in  the  original  patent.  Defend- 
ant did  proceed  to  Washington,  and  caused  an  application  fur  the  patent  to  be 
made  and  prosecuted,  and  the  letters  patent  were  issued  in  his  name.  Flain- 
tlfls  paid  the  proportion  which  they  agreed  to  pay  of  the  cost  and  expense  of 
procuring  the  patent,  bat  defendant  refuses  to  assign  to  them  any  interest  in 
the  right,  and  it  is  to  compel  a  spedflc  performance  of  the  contract  tiiat  this 
at^ion  is  prosecuted. 

It  is  shown  that  defendant  is  now  insolvent.  The  question  arising  on  these 
facts  is  whether  a  court  of  equity  can  afford  the  remedy  which  is  sought  in 
the  action.  It  is  provided  by  statute  (section  4898.  Bev.  St.  U.  S.)  that 
patents  "shall  be  assignable  in  law  by  an  instrument  in  writing,"  and  it  is 
contended  that  the  agreement  of  tbe  parties  is  Incapable  of  enforcement  be- 
cause it  was  in  parol.  But  that  does  not  follow.  The  provision  merely  pre- 
aoribes  the  means  or  instrument  by  which  tbe  title  may  be  passed.  It  does 
not  forbid  the  making  of  a  parol  executory  contract  for  the  sale  of  the  pn^ 
or^.  Snob  contract  can  be  performed,  it  is  true*  only  by  executing  the  pre- 
seribed  imtrnment  But  it  occurs  In  many  cases  that  t^e  parol  agreement  ot 
a  party  is  enforceable  when  the  thing  contracted  for  can  be  done  only  by  exe- 
cuting a  writing.  A  part?  contracts  bj  parol  for  the  sale  and  conveyance  of 
real  estate,  and  receives  the  stipulated  price.  Tbe  title  can  be  passed  to  the 
purchaser  <Mily  by  a  written  conT^yance.  Courts  of  equity  have  always  af- 
forded relief  in  such  cases  compelling  the  exeoatlon  ot  tbe  conveyance. 
Defendant's  agreement  was  that  he  would  execute  tbe  written  instrument 
requisite  to  pass  to  plaintUts  tbe  interest  contracted  for.  The  object  of  the 
■nit  is  to  0(»npd  him  to  do  that  thing.  The  judgment  commands  him  to  pei^ 
form  his  undertaking  by  exeontlng  and  deUTcrlng  the  ooavc^noe.  He  may 
be  compelled  by  ptocess  Of  coi^empt  to  ohey  the  mandate.  <«  the  conveyance 
may  be  execnted  In  bis  name  by  the  commiseiun  t^ipointed  by  the  court.  The 
validity  of  a  parol  assignment  of  a  patent,  as  between  the  parties,  has  fre- 
quently been  determined  by  the  courts.  Burke  v.  Partridge^  68  K.  H.  S^; 
Springfleld  v.  Drake,  Id.  19;  Pitte  v.  Whitman,  2  Story,  609;  Slakeney  v. 
&oodet  30  Ohio  St.  850.  In  Binneg  v.  Anaan,  107  Mass.  94,  specific  perfonn- 
ance  of  an  executory  contract  for  the  assignment  of  a  patent  was  decmd.  *In 
that  case  the  agreement  was  in  writing,  it  is  true,  but  It  was  for  ttie  assign- 
ment of  the  patent,  and  was  exeoatorjr;  If  sudi  an  agreement,  when  in 
writing,  is  enforoeaUe.  we  know  of  no  reason  why  a  similar  agreement  in 
parol  may  not  be  enforced.  It  was  held  in  Ager  v.  Murray^  105  U.  S.  126, 
that  a  patent-right  may  be  subjected  by  bill  in  equity  to  tbe  payment  of  a 
Judgment  debt  of  the  patentee.  In  such  case  the  conveyance  to  ttte  pur- 
chaser would  be  executed  by  an  officer  or  commissioner  of  the  court.  The 
case  is  important  as  declaring  the  power  of  the  court  to  direct  the  execution 
•f  Uie  insbmment  necessary  for  the  transfer  of  the  titie.  We  think  the  judg- 
ment is  wdl  sustained  \xy  reason  and  authori^.  Affirmed. 


Bbtbe  v.  Adaks. 

{aapreme  Omat  of  Imaa.   December  13,  1887.) 

FliKADiHG— SainAL  FOB  Waut  or  Ikpobxatioit  Sofficizbt  to  Fobh  a  Bbukt— Effbot. 
In  an  action  for  tbe  value  of  a  cow,  plaintiff  alleged  that  tbe  atiinial  died  In  con- 
sequence of  the  nq^ligence  of  defendant's  servant.  Defendant's  ausver  alleged 
"  tnab  of  ttie  alleged  negligence  of  said  [servant,]  and  the  death  of  said  oow,  the 
defendant  has  no  Knowledge  or  information  to  form  a  belief  that  said  cow  died  in 
consequence  of  sacb  negligence^  and  therefore  denies  tlie  same,"  Held  that,  under 
Code  Iowa,  2  2666.  par. S,  which  providea  that  a  "defendantniayput  in  issue  the  al- 
l^tions  of  the  petition  •  •  •  liyadeoialofkiiowledgeorinformationthereof 
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BUfficfent  toforni  a  belief,"  the  answer  is  sufficient  to  pot  upon  plaintifTthe  bordeii 
ot  provinx  that  "said  oow  died  of  such  negligence,"  bat  that  it  doea  not  pu(  in  ia- 
sue  tbe  alTeitation  that  the  senrunt  was  guilty  of  the  negligence  cbarged,  and  UuA 
allegation  is  to  be  deemed  true. 

Appeal  from  circuit  court,  Clayton  county. 

Action  by  Anna  B.  Beyre,  guardian,  against  Jamea  Adams,  for  the  recor- 
«ry  of  the  value  of  a  cow.  It  is  alleK^  defendant  had  the  animal  in 
possession  as  bailee,  and  that  she  died  in  oonsequenoe  of  the  n^Iigence  of  his 
servant.   There  was  a  verdict  and  judgment  for  defendant. 

Murdoch  A  Davidson  and  /.  Larkin,  for  appellant.  /.  O.  Crosby^  for  ap- 
pellee. 

Bbbd.  J.  It  is  alleged  In  the  petition  that  defendant's  servant  was  guilty 
of  certain  negligent  acts  which  caused  the  death  of  the  animal.  The  answer 
is  as  follows:  "That  of  the  all^^  neghgence  of  said  Smith,  [tbe  servant,] 
and  the  death  of  said  cow,  tbe  defendant  has  no  knowledge  or  informatkm 
to  form  a  belief  that  said  oow  died  in  oonaequonoe  of  suoh  negligence,  aad 
therefore  denies  the  same." 

The  question  presented  is  whether  an  issue  is  formed  as  to  the  n^ligence 
of  the  servant  by  this  answer.  The  circuit  court  ruled  that  ttie  burden  was 
on  plaintiff  to  prove  the  acts  of  negligence  alleged  in  the  petition.  Under 
our  statute,  (Code,  §  2(>55,)  the  defendant  may  put  in  issue  the  allegations  of 
tbe  petition,  either  by  or  a  general,  a  special  denial,  or  a  denial  of  knowledge  or 
information  thereof  sufficient  to  form  a  belief.  The  answer  in  question  does 
not,  either  specifically  or  generally,  deny  tbe  allegations  of  the  petition.  In 
express  terms,  It  denies  that  defendant  has  any  knowledge  or  information  to 
form  a  belief  "that  said  cow  died  in  oonsequeoce  of  such  negligence.**  As  to 
that  averment,  it  is  sufficient  to  put  upon  plaintiff  the  burden  of  proving  it; 
but  it  clearly  does  not  put  In  issue  the  allegation  that  Smith  was  guilty  of 
the  n^ligence  cluuged,  and  that  allegation  is  to  be  deemed  true* 

The  ju^ment  of  the  circuit  court  wiU  be  reversed. 


Wilson  v.  RuraELL  and  others. 

.  (Supreme  Oaurt  ^  ibwo.   December  13, 1887.) 

1.  Taxation  —  Balk— Notice  or  Expibatioit  or  Rkdsuption  —  DiBtcrtiro  Noticb  id 
Stranqbb. 

In  an  action  to  quiet  title,  plaintiff  alleged  that  be  was  the  owner  of  the  patent 
title,  that  defendant  claimed  nnderatax  aale ;  that  tbe  land  was  taxed  to  plaintiS 
at  the  time  the  notice  of  expiration  of  redemption  was  given  ;  that  tbe  notice  de> 
scribed  only  a  small  part  or  the  land,  and  was  addresaed  to  a  third  party,  and  waa 
not  properly  served.  Tlie  answer  admitted  these  facta,  Init  pleaded  tiie  statute  liiu- 
iting  actions  to  recover  land  conveyed  by  tax  deeds,  lield^  that  a  demurrer  to  the 
answer  should  have  been  sustained. 
S.  Appul— CsRnrioAXB  of  Bvidshcx— iKoosnoT  DsHOKanoH  or  Jtmos. 

The  fact  that  an  appellant's  abstract  incorrectly  designates  the  judge  maUng  the 
certificate  of  the  evidence,  can  have  no  etfect  in  the  determination  of  the  appeal. 

Appeal  from  circuit  court,  Ringgold  county. 

Action  by  J.  G.  Wilson  against  Alfred  Russell  and  others  to  quiet  the  title 
of  land.  There  was  a  decree  for  defendants,  upon  a  demurrer  to  their  uis war 
being  overruled.   Plaintiff  appeals. 

J.  W.  Srackett,  for  appellant.  Zauffhlin  A  Campbell,  for  appellees. 

Heck,  J.  1  The  petition  alleges  that  plaintiff  is  the  owner  of  the  patent 
title  of  the  land  In  controversy,— 80  acres;  that  defendants  claim  title  under  a 
qulLclaim  deed  from  one  to  wliom  the  land  was  conveyed  by  the  county  treas- 
urer under  a  tax  sale;  that  the  knd  was  taxed  to  plaintiff  at  the  time  the  no> 
tice  of  tbe  expiration  of  redemption  was  given ;  that  such  notice  describmi 
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0DI7  two  and  one-half  acres  of  the  land,  and  was  addressed  to  James  T.  Wil- 
son, and  that  the  notice  was  not  in  fact  served  as  shown  in  the  proof  of  sfrv- 
ice  thereof.  The  answer  of  defendants  admits  thme  facts,  but,  in  avoidance 
thereof,  pleads  the  statute  limitiog  actions  to  recover  land  conveyed  by  tax 
deeds.    A  demurrer  to  this  answer  was  overruled. 

2.  The  demurrer  should  have  been  sustaiued.  Ab  to  all  the  land,  excepb 
two  and  one^half  acres,  there  was  no  notice  at  all.  As  to  that  much  of  it,  the 
notice  Was  not  directed  to  the  persons  to  wbom  the  land  was  taxed.  Thestat- 
ate  of  limitations,  under  the  decisions  of  tliis  court,  does  not  out  off  the  right 
of  redemption  of  plaintiff,  the  owner  of  the  patent  title.  HiUyer  v.  Fame- 
man,  65  Iowa.  227.  21  N.  W.  Rep.  578;  Slyfield  v.  Bamum,  32  X.  W.  Hep. 
270.  An  amended  abstract  filed  by  defendants  shows  that  the  plaintiff's  ab- 
stract incorrectly  designates  the  judge  making  the  certiticate  of  the  evidence. 
This  matter  can  liave  no  effect  in  the  daLermiaation  of  the. case,  as  it  is  of  no 
importance.  The  absti-act  would  be  good  without  glviog  the  name  of  the 
judge  who  certified  to  the  evidence. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  will  be  remanded 
for  a  decree  in  harmony  with  thto  opinion.  Beveraed. 


Band  and  others  v.  Fahkeb  and  another. 
(Supreme  Ooart  of  lowt.   December  13,  1887.) 

XBCBAHIC'B  LiBN — PROPBBTT  OT  MaBBIED  WolCAIT — HnSBASD  AS  CoMTBACTOB. 

Wbere  a  materiaUniHn  sought  to  establish  a  mechanic's  lien  on  a  house,  and  one 
of  the  defendants  claimed  that  she  owned  the  house ;  that  she  let  the  contract  for 
boilding  it  to  her  co>defendant,  her  husband  ;  and  that  he  contracted  with  plain* 
tiET ;  and  that  plaintiff  gave  no  notice  of  his  ciaim  as  required  by  statute ;  but  other 
evidence  showed  that  a  carpenter  who  worked  on  the  houne  was  directed  by  both 
husband  and  wife  how  to  bnild  it.  was  addressed  by  the  husband,  not  as  if  he  were 
the  contractor,  but  as  if  he  and  bis  wifs  were  controlling  the  building  Jointly,  and 
other  evidence  discredited  the  defendaatB'  claim:  hdd^  that  a  Judgtuoii  for  defend- 
ants should  be  reversed. 

Appeal  from  circuit  court,  Taylor  county. 

Action  by  £.  D.  Rand  &  Co.  to  establish  a  mecbaulc's  lien.  Judgment  for 
the  defendants,  and  plaintiffs  appeal. 

Cnun  A  Haddock,  for  appellants.   X.  T.  McCoun,  for  appellees. 

Sbbters,  J.  The  defendants  are  husband  and  wife,  and  the  lieu  Is  sought 
to  be  established  on  real  estate  belonging  to  Mrs.  Parker  for  lumber  furnished 
by  the  appellant,  which  was  used  in  the  oonstraction  or  repair  of  a  building 
on  such  real  estate,  and  in  middng  other  improvements  thereon.  The  lumber 
was  purchased  by  Stephen  Parker,  and  was  charged  to  him  by  the  plaintiff, 
and  he  gave  his  note  for  the  amount  found  due,  and  the  theory  of  the  defend- 
ants is  that  Mra.  Parker  contracted  with  her  husband  to  make  the  improve* 
menta  for  a  named  sum  of  money,  which  she  paid  him,  and  tliat  her  husband 
was  the  contractor,  and  the  plaintiff  a  subcontractor;  and,  as  the  requisite  no- 
tice required  in  such  case  has  not  been  given,  therefore  the  appellHnt  is  not 
entitled  to  the  relief  demanded.  We  liave  carefully  read  and  considered  the 
evidence,  and  think  the  claim  of  the  defendants  has  not  been  established.  It 
is  true,  the  defendants  both  so  testify  in  general  terms;  but  when  the  whole 
of  their  evidence  is  considered,  we  think  such  claim  is  an  after-thought,  now 
perhaps  honestly  entertained.  The  story  told  by  Mrs.  Parker  is  improbable, 
and  she  is  directly  contradicted  in  material  matters  by  George  Campbell,  a 
carpenter  who  in  fact  did  much  of  the  work.  He  testifies  that  he  constructed 
an  addition  to  a  house  for  '*Mr.  and  Mrs.  Stephen  Parker.  At  tbe  time  of 
making  the  contract  I  gave  uncle  Stephen  our  bid,  and  he  said  he  would  »ee 
about  it.  •  •  •  He  said,  '  We  intend  for  you  and  Webster  to  do  the  work.' 
I  went  to  the  house  that  evening,  and  talked  about  tbe  contract.   *   *  * 
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Tbey  told  me  to  go  ahead.  •  •  *  Mn.  Parker  said  put  in  the  window 
and  they  would  pay  us  for  it,  and  collect  it  of  Mr.  Whipple.  The  directums 
for  doing  the  work  were  largely  given  by  both  Mr.  and  Mrs.  ^rker  before  we 
commenced;  but  she  gave  directions  with  r^atd  to  doors,  •  *  *  and  in 
regiird  to  how  the  folding  doors  should  be  fixed.  *  *  *  I  think  Mrs. 
Parker  knew  who  waa  furnishing  the  lumber  and  material  from  the  conver- 
sation  we  had  there.  *  «  *  Mrs.  Parker  never  made  any  objections  to 
the  improvements  being  made,  and  waa  perfectly  satisfied  with  the  work,  and 
would  give  advice  whenever  I  would  ask  her  how  it  should  be  done."  This 
evidence  clearly  shows  that,  as  far  as  Campbell  was  concerned,  Mrs.  Parker 
was  a  contractor.  It  may  be  that  both  she  and  her  husband  were;  but,  if  so, 
both  were  principals,  and  whichever  theory  is  adopted,  Campbell  clearly  would 
have  been  entitled  to  a  mechanic's  lien  on  the  real  estate  in  question.  Vfe 
believe  the  truth  to  be  that  no  contrad.  was  let  by  Mrs.  Parker  to  her  husband 
or  any  one  to  construct  the  house,  but  that  Mr.  Parker  undertook  to  aupwin- 
tend  the  improvement  as  any  husband  would  for  his  wife,  and  that  she  was 
to  pay  therefor,  and  this  clearly  appears,  we  think,  from  the  evidence  of  Oamp- 
bell.  whose  evidence  is  entitled  to  full  faith  and  credit,  while  that  of  the  de- 
fendants la  not. 

The  plaintiff  is  entitled  to  the  establishment  of  a  meebanio's  Uen,  and  anch 
decree  will  be  entered  here  or  in  t^e  court  below  aa  the  plainUfl  may  «lect, 
and  the  Judgment  of  the  circuit  court  is  revefsed. 


SoiTTHERN  White  Lead  Co.  t>.  Haas  and  others. 

iSuprams  Onat  ftf  Iowa,   December  18,  2887.) 

t.  Tkausdlbrt  ComravAifCBS— FBsnBBiroa— HoaraAoa. 

Id  Iowa  a  debtor  in  failing  drcnnifttances  may  mortgage  the  whole  or  bis  prop- 
erty, for  the  security  of  a  portion  of  his  creditors,  even  though  the  eflbct  of  the 
transaction  is  to  defeat  the  collection  of  his  ansecored  debla. 

a.  Partxibbbif— EzitnxoB  or— Failubb  to  Fay  tv  Capital. 

Where  it  is  clear  from  the  artlolei  that  the  partiea  oontamphtte  an  immediate 
oommenceroent  of  basinesb  as  a  Srm,  the  fkllare  of  one  of  them  to  pay  in  his  part 
of  the  capital  aa  agreed,  does  not  render  him  any  the  ten  a  partner  as  of  the  date 
of  the  execution  of  the  articles. 

8.  Saks— Etidkncx  or  DiasoLtrrioH. 

Where,  by  the  terms  of  the  articles,  the  partnership  is  to  oontlnue  for  five  years, 
the  presampUon is  that  it  remained  in  force  forthat  length  of  time,  and  the  bnrdeti 
to  show  an  earlier  dissolntlon  is  upon  those  aettins  it  up.  Proof  that  the  partners 
agreed  between  themselves  that  the  contract  should  be  rescinded,  and  that  one  of 
toe  copartners  should  remain  on  a  salary,  is  not  sufflcient  to  rebut  such  presump- 
tion, where  such  copartner,  after  such  agreement,  coutinued  to  exercise  the  same 
anthori^  and  control  in  the  managetiieiit  that  he  had  done  before,  and  where  the 
books  show  no  credits  for  bis  services. 

4.  Bamb— EviDERCB  or  PABTirBasHip— Declakatiors. 

In  a  suit  by  judgment  creditors  of  a  firm  to  set  aside  chattol  mortgages  on  the 
firm  property  on  the  ground  that  they  were  executed  by  only  two  of  the  Uireepart- 
ners  eompoaine  the  arm,  and  were  therefore  ultra  viret  and  void,  adiuissiona  of  such 
third  partner  tliat,  when  the  mortgages  were  given,  the  partnerahip  had  been  ter- 
minated, are  no  evidence  of  that  fact,  as  against  the  plafotiffiL  but  are  admissible 
only  to  discredit  his  testimony  given  on  the  trial  that  he  was  wen  a  member. 

8.  DsposiTioit— Admibsibilitt — Separats  AcTioir. 

U.  sued  H.  and  J.,  his  partners,  for  the  purpose  of  winding  up  the  partuetahip. 
Ttie  deposition  of  J.,  which  tended  to  sliow  that  at  a  certain  date  the  6rm  had  becD 
dissolved,  was  talcen  and  used  in  the  action,  Ifeld.  that  the  deposition  was  not  ad- 
missible in  a  subsequent  action  by  judgment  creditors  of  tbe  partnership  seelttnf; 
to  set  aside  mortgages  of  the  firm  property,  and  to  subject  it  to  tbdr  claims,  on  the 
ground  that  the  mortgages  which  were  made  at  the  said  date,  were  executed  byU. 
and  J.  alone,  and  that  K.  waa  then  a  partner. 

Appeal  from  district  court,  Dubuque  county. 
Od  rebearing.   See  33  N.  W.  Bep.  657. 
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Rendenant  Hurd  A  DatMt,  9torg6  W.  KtuA,  LonffuevitU  A  Ltiuhan» 
^FoAam  A  Cadtft  Pomn  A  Lacy,  and  Vit  Brot.,  for  »ppeUantB.  Foak  (ft 
Jjifon  and  MoCmey  ift  O'DonnotZ,  for  appellee 

Bt  thb  CtoVBT.  Counsel  for  the  appellee.  In  a  petltbm  for  a  rehearing, 
with  much  force  and  vigor  contend  that  the  former  opinion  1b  erroneoos  as 
M  to  tiie  m^n  point  determined.  We  have  locked  Into  the  record  again,  and 
feel  constrained  to  say  that  we  think  the  decision  Is  right,  and  must  be  ad- 
hered to. 

Our  attention  la  called  to  the  fact  that  we  failed  to  in  words  that  our 
xuling  did  not  affect  certain  persons  who  were  made  defendants,  but  not 
«erved  with  notice,  and  did  not  Kppwt.  We  auppoaed  counsel  would  concede 
it  oould  not  have  such  effect. 

It  is  also  deemed  proper  to  say,  to  the  end  tiiat  onr  ruling  may  not  be  mis* 
cindetetood,  ttiat  the  mortg^  identified  in  the  record  m  ExhlMt  A  has  prltn^ 
ity  over  the  rttaehment  Hens  and  Judgment  of  the  plaintiflb,  except  as  to  the 
indebtednees  Uierein  named,  as  being  dne  William  Stoleben,  which  we  find  is 
not  a  partnership  d^.  Subject  to  wtiat  we  have  herein  said,  the  former 
49inlon  is  adhered  to. 

WXKO  V.  Etahs. 

(Supnmt  Cburf  ^  Iowa.  December  18,  1887.) 

L  IitxiTATtoii  or  Acriom— WBimn  Pboxub  to  Pat. 

When  goods  sre  contracted  for  by  means  of  a  written  contract  and  proiuise  to 
pay,  the  right  of  action  for  the  recovery  of  the  agreed  price  la  not  barred  in  five 
years,  but  runa  for  ten  years,  under  Code  Iowa, }  26:01,  subd.  4,  as  it  is  a  right  of  ac- 
tion upon  the  written  promise  to  pay. 

A.  SaLB— DCUTIRT  —  AcKSOWLXDOHEirT  Or  BT  OBI  VUfDU  HOT  BlITDIIfG  DFON  Co- 

Vbxdek. 

An  acknowIedgmei]t  of  the  receiptor  goods,  by  one  of  two  joint  niakeTfl  of  a  con- 
tract for  the  goods,  is  not  binding  upon  the  other  joint  maker,  who  is  the  only 
party  defendant  to  an  action  for  the  value  of  the  goods,  and  therefore  auab  ac- 
knowledgment indorsed  upon  the  contract  for  the  goods  is  not  adniissible  in  such 
action,  and  neither  Is  U  admlBslble  when  the  signature  thereto  is  not  proved  to  be 
genuine. 

Appeal  from  district  court.  Bueaa  Vista  county;  Lor  Thomas,  Judge. 

Action  at  law  by  S.  J.  Wing  against  Joseph  Evans  for  the  recovery  of  the 
price  of  certain  charts.  The  district  court  entered  Judgment  for  plaintiff, 
And  defendant  appealed. 

jBodifuon  <ft  MilohrUt,  for  appellant.  T.  D.  Biggs,  for  appellee. 

Bbbd,  J  It  is  alleged  in  the  petition  that  goods  for  the  price  of  which  this 
action  is  brought,  weresold  and  delivered  under  a  written  contract  as  follows: 

"November  22,  1879. 

"8.  J.  Wing,  Chicago,  HI. — Bnt:  Please  deliver  at  your  earliest  conven- 
ieace  to  O.  H.  Sterla,  at  bis  residence,  four  sets  Kational  Business  and  Pri- 
mary Cliarts,  at  $36  per  set,  (144;  and  we  hereby  agree  to  pay  for  said  goods 
■on  tbe  first  day  of  May.  1881,  with  interest  at  the  rate  of  six  per  cent,  from 
the  date  of  delivery.  Joseph  Evans,  Secretary  of  tjchool  Boiud. 

"O.  H.  Sterla,  President  o£  School  Board." 

It  is  also  alleged  that  the  charts  mentioned  in  the  contract  were  delivered 
■on  the  first  day  of  December,  1879.  The  action  was  commenced  on  the  four- 
teenth of  Octotwr,  1886.  In  one  division  of  his  answer,  defendant  denied  all 
ihe  allegations  of  the  petition.  In  another  division  he  alleged  that  the  cause 
-of  action  arose  more  tlian  five  years  before  the  institution  of  the  suit,  and 
that  tbe  right  of  action  thereon  was  barred  by  the  statute  of  limitations.  The 
^district  court  sustained  a  demurrer  to  this  latter  division. 
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1.  Is  the  action  barred  by  the  statute  of  limitationB?  We  think  not.  It 
is  true  that,  plaintiff,  before  he  will  be  entitled  to  recover,  must  prove  a  de- 
livery of  the  goods,  and  that  fact  must  be  established  by  evidence  other  than 
the  writing.  But  the  action  is  upon  the  written  promise  of  defendant  to  pay 
for  theD3  a  specified  time  after  delivering.  He  is  liable,  if  at  all,  not  simply 
because  the  goods  were  delivered,  for  they  were  neither  delivered  to  him  nor 
to  another,  for  his  use,  but  because  be  promised  topayforthem.  That  prom- 
ise, and  not  the  fact  of  delivery,  is  the  ground  of  his  liability,  and  thai,  prom- 
ise is  in  writing.  And  the  action  thereon  would  not  be  barred  until  the  ex- 
piration of  10  years  from  the  time  it  arose.   Code,  g  2529,  sul>d.  4. 

2.  A  copy  of  the  contract  was  attached  to  the  petition  as  an  exhibit.  There 
was  also  set  out  in  the  exhibit  what  purported  to  be  a  written  acknowledg- 
ment by  O.  H.  Steria  that  he  had  received  the  goods  mentioned  in  the  con- 
tract. On  ttie  trial,  plaintiff  offered,  and  against  defendant's  objection  was 
permitted  to  introduce,  this  written  acknowledgment  in  evidence,  and  it  waa 
the  only  evidence  of  the  delivery  of  the  gooda  which  was  introduced.  The 
objections  made  to  the  introduction  of  this  writing  were  that  the  signature 
thereto  was  not  shown  to  be  Sterla's  genuine  signature.  As  the  adinowl- 
edgement.  even  if  the  genuineness  of  the  signature  was  established,  waa  not 
binding  on  the  defendant,  these  objections  should  have  been  sustained.  The 
written  acknowledgment,  although  indorsed  upon  the  contract,  waa  no  part 
of  it.  The  petitiun  contained  no  reference  to  the  acknowledgment,  lUtbough 
a  copy  of  it  was  indorsed  upon  the  exhibit.  It  cannot,  therefore,  be  regarded 
as  constituting  part  of  the  petition;  nor  can  the  signature  thereto  be  deemed 
genuine,  because  its  genuineness  was  not  denied  under  oath.  But  if  it  should 
be  admitted  that  Steria  executed  the  written  acknowledgment,  it  would  not 
be  competent  evidence,  as  against  this  defendant,  of  the  deliveiy  of  the  goods. 
It  amounts  to  no  more  than  an  admission  by  Steria  of  a  fact  which  must  be 
established  before  he  could  be  held  liable  for  the  price  of  the  goods.  But  his 
admission  is  binding  only  on  himself.  It  would  hardly  be  contended  that  his 
verbal  admission  would  be  admissible  against  defendant.  The  fact  that  tho 
admission  in  qaestion  is  Id  writing,  gives  it  no  higher  character  as  evidence* 

Reversed. 


Cowan  o.  Musorave,  Ex'r,  etc. 
(Bvpnme  Vourt  of  Iowa.   December  12,  1887.) 

1.  WrririBR — Compbtbhct — T&ahsactionb  with  Deckaaid — Pabknt  and  Child — Aobcb- 
MBST  roB  DBTisns. 

In.  an  action  against  an  executor  to  recover  for  work  and  labor  performed  by 
plaintiff  for  her  deceased  father  aftershe  had  attained  her  majority,  the  issue  b«ing 
whether  the  deceased  had  promised  to  pay  her  for  her  services,  plaintiff,  while  tes- 
tlfyiug  in  her  own  behalf,  waa  asked  by  her  counsel  to  state  the  Iriud  of  work  sb* 
performed  for  her  &tber,  and  whether  slie  expected  compensation  therefor.  Bridt 
that  tiie  queatioD  came  within  the  proliibltion  of  Code  Iowa,  i  3639,  and  was  jvop- 
erly  excluded. 

S,  Fabert  aho  Child — Cortbact  poe  SbbviuBs— Evidence— Will. 

On  the  trial,  the  defendant  executor  was  perniitted,  over  plaintiff's  objection,  to 
introduce  in  evidence  the  will  of  the  deceased,  execnted  after  the  allied  service  had 
been  performed,  from  which  it  appeared  tliat  the  testator  had  bequeathed  to  each 
of  Ilia  children,  includlnK  plaintiff,  tha  gam  or$50,  and  the  balance  of  hfa  enate  to 
certain  grandchildren.  £mi  error,  the  will  not  bcdng  competent  evidence  on  the 
qaestion  of  contract. 

8.  Saxb— CoxPBiraATiOK  FOB  Sbevicbs— PsniricFnoH. 

In  an  action  to  recover  for  labor  performed,  wliere  it  is  shown  that  the  peiaoQ 
rendering  the  service  is  a  member  of  tlie  family  of  the  person  served,  and  receiving 
8iipT>ort  therein,  either  as  a  child,  a  relative,  or  a  visitor,  a  presumption  of  law  arise* 
that  such  servicea  were  gratnitous;  and  fn  such  ease,  before  the  person  rendering 
the  service  can  reoover,  the  express  promlae  uf  the  party  served  nimt  be  shown,  or 
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onch  Acta  and  drcimiBtaiicea  as  will  antborize  the  Jnnr  to  find  tbat  the  aerrlcea  were 
rendraed  in  the  azpeotation  by  one  of  receiring,  and  by  the  othw  of  maUog,  com- 
peDsaUon  therefbr.  FMlowli«  &iifly  t.  OHflyi  iVr,  j»  Iowa,  6<8.i 
4.  Tbul— Btidbhoe— BnuLUia  Winiin  aim  Can  Cioant— Wher  Party  Bh- 

TITUD  TO. 

After  the  endencewaa  closed,  plaintiff  asked  leave  to  recall  a  wltnees  for  the  par- 
poee  of  asking  whether,  onac<utain  date,  she  had  not  heard  thedeceaaed  '^protest 
Uidnat  the  marriaM  of  plaintiff  to  any  one^  and  «  •  •  state  tliat^alntiff  mart 
not  get  manled;  that  aha  mnatst^u  home  and  car*  for  him;  •  •  •  that  he 
had  abondance  of  proper^  to  compeneste  her  for  her  serrlces,  and  that  she  shonld 
be  amply  and  folly  pud,"  The  court  refused  the  requrst,  on  defendant's  objection 
that  the  caae  was  closed.  Bdd,  that  there  being  no  objecdon  to  the  question  aa 
leadinggOr  on  thegroaad  of  lorpilse,  and  good  reason  being giren  for tbeouiiasion 
to  ask  the  qaeaUon  when  the  witneas  waa  Qrat  examined,  ibe  request  should  have 
been  granted. 

Appeal  from  district  court,  Harrison  oonntj;  G.  W  Wakefield,  Judge. 

This  is  an  action  by  Agnes  J.  Cowan  to  recover  for  work  and  labor  alleged 
to  have  been  peif ormed  hj  her  for  Richard  Musgrave,  deceased,  of  whose  es- 
tate the  defendant.  Oeorge Musgrave.  Is  executor.  There  was  a  trial  byjury, 
mnd  a  verdict  and  jodgment  for  the  defendant.  Plaintiff  appeals. 

X.  JS.  Bolter  <ft  8on»t  tm  appellant.  0.  H,  CboAntn,  for  appelleel. 

BoTHROOK,  J.  1.  The  plaintiff  is  a  daughter  of  Bicbard  Muagrave,  de- 
ceased. She  claims  that  she  attained  her  majority  in  the  year  1859,  and  was 
at  that  time  a  member  of  her  father's  family;  that  sbe  continued  to  be  a  mem- 
ber of  the  family  until  September,  1884,  and  that  during  all  that  time  she 
worked  and  labored  continuously  for  her  father,  performing  nearly  all  of  the 
household  duties,  including  the  washing,  making,  and  mending,  caring  for  her 
father  when  111,  and.  in  addition  thereto,  fed  the  stock,  consisting  of  cattle, 
horses,  and  h(^,  both  In  winter  and  in  summer,  and  frequently,  and  mainly 
with  her  own  hands,  prepared  the  fuel  necessarily  used  In  doing  the  cooking, 
and  warming  the  rooms  in  which  she  and  her  father  resided;  that  decedent 
frequently  told  plaintiff  that  he  would  pay  her  a  reasonable  compensation  for 
her  services,  but  the  exact  dates  of  said  promises  she  is  unable  to  state;  tliat 
decedent  expected  to  compensate  plaintiff,  and  that  plaintiff  expected  com- 
pensatlon  for  her  services,  and  relied  thereon  during  the  entire  time  she  worked 
for  decedent  as  aforesaid.  The  defendant  denies  the  averments  of  the  petition 
generally,  and  especially  those  relating  to  the  alleged  contract  for  payment  for 
the  alleged  services,  and  averred  that  plaintiff  lived  with  decedent  as  a  mem- 
ber of  his  family,  and  was  clothed  and  supported  by  him.  and  did  not  expect 
pajrmrat  for  hw  services,  and  that  decedent  neither  promised  nor  expected  to 
pay  the  plaintiff  anything  for  her  services.  Defendant  also  pleaded  the  stat- 
ute <tf  limitations. 

The  evidence  taken  upon  the  trial  shows  quite  conclusivelv  that  the  plain- 
tiff performed  the  service  as  alleged;  that  she  was  a  most  diligent  and  faithful 
laborer,  both  in  the  house  and  field;  and  a  number  of  witnesses  testified  that 
flie  decedent  bad  stated  to  them  during  the  time  that  the  service  waa  being 
performed  that  he  would  provide  or  recompense  or  pay  the  plaintiff  for  her 
labor.  Some  of  these  declarations  appear  to  have  been  to  the  effect  that  pro- 
vision would  be  made  for  the  plaintiff  for  her  hibor  in  the  final  disposition  of 
the  decedent*!  estate;  but  other  statements  of  a  purpose  to  pay  do  not  appear 
to  have  Teference  to  that  event.  The  plaintiff  was  a  witneas  in  her  own  be- 
half, and  her  counsel  asked  her  to  state  the  Und  of  work  she  performed  for 

■Beapectlng  the  presnmptlon  of  the  existence  of  contract  obligations  between  parent 
and  child  to  p^  for  maintenance  or  services,  see  Moyer's  Appeal,  fRi )  3  AtHRen 
811,  Kid  note ;  Wall's  Appeal.  (Pa.)  6  Atl.  Bep.  220,  and  note ;  Sawyer  v.  Hebard's  ^ 
tate.  (Vt)8AU.R«).628.  and  note;  Brown's  Appeal,  (Pa.)  6  Atl.  Rep.  18,  and  note; 
I^Bwy  V.  Uary,  (Wis.)  82  N.  W.  Kep.  628 ;  Dodeon  v.  McAdonis,  (N.  C.1  2  S.  E.  Bep.  168  ■ 
YooDg  V.  Herman.  (».  C.)  I  a  B.  Hep.  792;  Ormsby  v.  Rhoadea,  (Vt.)  10  Atl.  Ben.  722 

T.35N.w.no.6^2 
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hw  father,  aod  whether  itae  expected  aompeiisatioii  therefor.  The  questions 
wers  objected  to»  and  the  objeouons  were  sustained.  The  plaintiff  claims  that 
these  rulings  wrae  erroneous.  We  do  not  understand  counsel  to  daioi.  in 
argument,  that  it  was  oompetent  to  proTe  by  the  plainti^  that  she  expected 
compensation  for  her  labor.  There  can  be  no  question  tliat  she  could  not  be 
idlowed  to  give  eTideuce  which  would  tend  to  prove  a  contract  between  herself 
and  her  father,  the  action  being  against  his  executor,  (Code,  §  3639;)  and  we 
tliinkthateTidence  of  the  kind  and  characterof  work  done  should  be  regarded 
as  coming  within  the  prohibition  of  the  statute.  Sueh  appears  to  have  been 
the  rule  announced  by  this  court  In  Peck  t.  MeKean,  45  Iowa,  18.  We  think 
these  rulings  of  tiw  court  were  correct. 

2.  Blchanl  Mu^pave  made  s  will  in  the  month  of  June,  1885,  and  aftO'.the 
plaintiff  had  left  home  and  married.  The  defendant  offered  tto  will  In  evi- 
dence, and  it  was  admitted  as  such,  over  the  plaintiff's  objection.  It  appears 
from  the  will  that  the  testator  bequeathed  to  each  of  his  children,  including 
the  plaintiff,  the  sum  of  $50,  and  to  the  children  of  his  son  George  Mnsgrave 
all  the  residue  of  his  estate.  It  is  not  stated  in  the  record  upon  what  groutid, 
or  for  what  purpose,  the  will  was  admitted  la  evidence.  It  must  have  been 
for  the  purpose  of  showing  that  the  decedent  bad  no  intei^or  expectation  to 
pay  the  plaintiff  for  her  services.  It  surely  could  not  have  been  intended  to 
show  thereby  that  the  plaintiff  was  paid  for  her  latrar  by  the  legacy  of  950.  We 
cannot  conoeive  of  any  fact  in  issue  between  the  parties  whicli  the  will  would 
be  competent  to  prove.  If  the  decedent  was  liable  to  pay  the  plaintiff  for  her 
labor  by  acts  and  declarations  amounting  to  a  contract,  he  could  not  escape 
liability,  nor  exonerate  his  estate  from  making  payment,  ^  any  recital  in  his 
will;  especially  when  made  after  the  service  was  performed.  We  think  the 
will  should  not  have  been  admitted  in  evidence. 

8.  After  the  evidence  was  closed,  the  plaintiff  asked  leave  to  recall  a  wit* 
ness  for  the  purpose  of  propounding  to  her  the  following  question:  "State  if 
some  time  in  September,  twelve  years  ago,  at  the  house  of  Richard Musgrave, 
now  deceased,  and  in  the  presence  and  hearing  of  the  witness,  one  Noah  Bol- 
ter, and  of  tbe  plaintiff,  ^e  decedent,  Husgrave,  did  not  then  and  there  pro- 
test against  the  marriage  of  his  daughter,  the  plaintiff,  to  any  one,  and  there 
and  then,  in  the  presence  and  hearing  of  tJiese  parties,  state  that  Agnes  ( mean- 
ing the  plaintiff)  mnst  not  get  married;  that  she  must  stay  at  home  and  care 
for  him  and  her  mother  in  tfaeir  old  age;  that  he  had  abundance  of  property 
to  oompensate  her  for  her  services,  and  that  she  should  be  amply  and  fully 
pfUd."  The  defendant  objected  to  recalling  the  witness,  on  the  ground  that 
the  case  was  closed,  and  it  was  a  reopening  of  the  case  on  the  part  of  the 
plaintiff's  counsel.  The  objection  was  sustained.  The  plaintiff  complains 
of  this  ruling  of  the  court.  As  the  judgment  must  be  reversed  for  the  error 
in  admitting  tbe  will  in  evidence,  it  is  unnecessary  to  determine  this  ques- 
tion, as  it  will  not  likely  arise  upon  a  new  trial.  We  may  say,  however,  that 
as  defendant  did  not  object  to  tbe  question  as  leading,  and  as  no  claim  was 
made  that  an  answer  to  the  question  adverse  to  the  defendant  would  have 
taken  him  by  surprise,  as  not  being  then  prepared  to  meet  it,  and  as  what 
seems  to  be  a  good  reason  was  given  for  the  omission  to  ask  the  question  of 
the  witness  when  first  examined,  we  incline  to  think  the  court,  in  the  exer- 
cise of  its  discretion,  should  have  allowed  the  witness  to  be  recalled.  It  was 
not  claimed  that  an  answer  favorable  to  the  pl^ntiff  would  have  been  incom- 
petent evidence  in  tbe  case.  Indeed,  it  is  apparent  that  it  would  have  been 
an  important  item  at  evidence  on  the  very  ouster  in  issue  between  the  pa^ 
ties. 

4.  Counsel  for  the  respective  parties  do  not  agree  as  to  the  facts  necessary 
to  be  established  to  enable  a  child  to  recover  of  a  parent  for  labor  performed 
by  the  tiiAXd  after  arriving  at  the  age  of  majority.  The  true  rule  appears  to 
us  to  be  well  stated  in  SciUlj/  v.  Scully's  Safr,  28  Iowa,  548,  as  follom: 
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"Ordinarily,  and  without  more,  where  one  person  renders  aerrices  for  an- 
other which  are  known  to  and  accepted  by  him,  the  law  implies  a  promise  on 
his  part  to  pay  therefor.  Jlut  where  it  is  shown  that  the  person  rendering 
the  service  is  a  member  of  the  family  of  the  person  served,  and  receiving 
support  therein,  either  as  a  child,  a  relative,  or  a  visitor,  a  presumption  of 
law  arises  that  such  services  were  gratuitous;  and  in  such  case,  before  the 
person  rendering  the  service  can  recover,  the  express  promise  of  the  party 
served  must  be  shown,  or  such  facts  and  circumstances  as  will  authorize  the 
jury  to  find  that  the  services  were  rendered  in  the  expectation  by  one  of 
receivings  and  by  the  other  of  making,  compensation  therefor."  And  in 
Schouler's  Domestic  Relations  It  Is  said  that  the  presumption  that  the  parties 
do  not  contemplate  payment  for  such  services  "may  be  overthrown  by  proof 
of  an  express  or  implied  contract;  an  implied  contract  being  proven  by  facta 
and  circumstances  which  show  that  the  parties,  at  the  time  the  services  were 
performed,  contemplated  or  Intended  pecuniary  recompense."  As  the  plain- 
tiff insists  that  the  instructions  are  erroneous,  we  have  thought  it  proper  to 
give  what  we  regard  as  the  law  applicable  to  the  case;  and  we  may  say,  fur- 
ther, that  the  fourth  instruction,  of  which  plaintiff  complains,  is  In  part  In 
the  same  language  as  the  above  quotation  from  Souily'a  Case,  and  we*  do  not 
think  that  any  part  of  the  Instruction  is  inconsistent  therewith. 

For  the  error  above  pointed  out,  the  Judgment  of  the  district  court  will 
bti  reversed. 


BISIH0  V.  Tbaboitt  and  another. 

(AiprviM  Qmn  (tf  Iowa.   Deoember  14, 1887.) 

1.  ITmotiabls  ImrauKiine— Noii-HiaonABiiB  Notb— Aonov  bt  Abuovu. 

A  party  holding  a  non-n«goUable  note,  having  an  IndoTsement  by  the  payee  to 
him,  can  maintain  an  action  fur  the  payment  thereof. 
S.  Appcal — OajKonoNS  kot  Raibkd  Below — Ehtbt  of  Ezcbbsivb  JcnaiCBilT. 

Where  it  was  claimed  that  the  amount  of  a  Judgment  rendered  upon  a  nota,  which 
iiad  been  computed  by  the  clerk  of  the  court,  was  for  three  dollars  too  much,  but 
where  no  reqnest  of  the  court  or  motion  to  correct  the  mistake  bad  been  made^  held, 
that  the  appellate  court  vonld  not  consldw  the  alleged  mistake. 
S.  &UCB— BxvnEW  or  Ruubob  AOAnwr  Sdodmvdl  Fabtt. 

Kollngs  upon  a  branch  ofa  ease  composed  of  two  eatuMS,  vhldh  branch  ladecdded 
to  Avor  of  tns  party  oomplaiolng  of  the  alleged  erron,  are  not  grounde  for  rerenaL 

Appeal  from  district  court.  O'Brien  coanty. 

Action  by  George  M.  Bislng  against  Teabont  &  Yallsnn.  Thwe  are  two 
«onntB  in  uie  petition, — one  on  a  promissory  not^  and  the  other  on  an  ao- 
coant.  Trial  to  the  court.  Judgment  for  the  plaintiff  on  the  notei'and  for 
Hie  defbndantB  on  tbe  account.  The  latter  iq>peal. 

ITorrBA  Walkert  for  appeUanta.   W,  J>,  Boint  tor  appellee. 

SKEVSRa,  J.  1.  Several  of  tbe  errors  assigned  and  argued  by  counsel  relate 
to  rulings  having  reference  alone  to  the  account.  As  the  court  found  tor  the 
defondanta  on  that  braoch  of  the  case,  the  rulings,  however  erroneous  tb^ 
may  be  conceded  to  be,  cannot  be  regarded  as  prejudidal. 

2.  The  note  is  payatde  to  J.  H.  Isilin  ft  Co.,  and  is  not  negotiable.  It  was 
indorsed  as  follows: 

"Fay  the  within  to  G.  K.  Bislng,  without  recourse. 

"John  H.  tsoAs  ft  Go. 
"By  C.  H.  Bolus." 

The  allf^tions  of  the  petition  are  simply  denied  by  the  anawer,  whldi  Is 
not  verifl'-d.  When  the  note  was  offered  in  evidence,  the  defendants  objected 
to  its  introduction,  on  the  ground  that  It  was  not  shown  the  note  was  the 
property  of  the  plaintiff,  and  no  authority  is  shown  for  the  assignment  thereof, 
which  objection  wus  overruled.  This  ruling  is  assigned  as  error.  Mr.  BulUSi 
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against  the  objection  of  the  defendant,  testifies,  In  relation  to  his  anthoiity  to 
in^rse  the  note,  that  "Harry  IsUin  left  the  note  and  account  with  me,  and 
left  the  whole  matter  in  my  charge,  to  do  with  it  just  as  I  deemed  best." 
The  admission  of  this  evidence  is  assigned  as  error,  ^needing  this  last  rul- 
ing to  hare  been  erroneous,  we  do  not  think  it  was  prejudicial,  for  the  reason 
ttiat  the  plaintiff  had  possession  of  the  note,  and  therefore  was  authorized  to 
bring  salt  thereon  in  his  own  name.  This  was  ruled  in  Yotmker  v.  Martin, 
18  Iowa,  143,  and  Pearson  y.  Cummings,  28  Iowa,  345.  It  is  true  that  in 
these  cases  the  notes  were  payable  to  the  order  of  the  payee  therein  named ; 
but  this  difference  Is  immaterial,  for  the  reason  it  was  held  the  pl^nttfl  could 
maintain  the  action  because  he  was  the  holder.  We  need  not  repeat  the  reaeon- 
ing  of  the  cases  cited. 

3.  The  amount  due  upon  the  note  was  assessed  by  the  clerk  under  the  di- 
rection of  the  court,  and  for  such  amount  the  judgment  was  rendered.  The 
appellants  insist  that  the  jndgmerit  was  rendered  for  about  three  dollars  more 
than  was  due.  If  this  is  so,  (which  is  doubtful,)  the  mistake  was  made  by 
the  clerk,  and  the  court  was  not  asked  to  correct  it,  and  therefore  it  cannot 
be  corrected  in  this  court.  Code,  g  3167.  Or  if  it  can  be  said  to  have  been  a 
mistake  or  error  of  the  court,  it  cannot  be  corrected  by  this  court,  for  the  rea- 
son no  motion  was  made  to  correct  it  in  the  court  below.   Code,  g  3168. 

4.  Evidence  was  introduced  by  the  defendants  tending  to  show  they  did  not 
sign  the  note.  But  such  evidence  is  not  so  convincing  as  to  justify  us  in  set- 
ting aside  the  finding  of  the  court.  Affirmed. 


Cook  v.  Fedebai.  Life  Ass'h. 

(Supreme  Qniri  of  loua,    December  14,  1887.) 

1.  IirauBAirox— MiaRSPBnBKTATiom— Dansu— FAnau  or  Comtaitt  to  Aitace  Copy 

or  Application  to  Policy. 

Id  an  action  apoo  a  life  Inanrance  policy,  defendant  pleaded  certain  false  repre- 
■entationa  oontained  in  the  application  for  insurance  as  a  bar  to  the  action.  Plain- 
tifif  demurred,  on  the  ground  that  such  answer  vaa  no  defense;  no  copy  of  such  ap- 
plication having  been  indoraed  upon,  nor  attached  to,  the  policy,  m  t^aired  by 
acts  tsth  Gen.  Aaeem.  Iowa.  c.  211,  {  2,  providing  that  "  all  insurance  companies 
*  *  *  sbiUI  •  *  *  attach  to  such  policy,  or  indorse  thereon,  a  true  copy  of 
any  application  or  representation  of  the  assured  which  •  •  •  mayin  anyman- 
ner  affect  the  validity  of  such  policy,"  and  that,  "if  any  oompany  or  association 
neglects  to  oomply  with  the  reqnireoieDts  of  this  section,  it  shall  forever  be  pre- 
cluded from  pleading,  alleging,  or  proving  such  application  or  representation." 
Bitd,  that  the  demurrer  was  properly  sostained.  * 
S.  Sake— AppLioATioir  or  Spatdts. 

Acts  18th  Gen.  Asaem.  Iowa,  &  211,  entitled  "An  act  relating  to Insnranoe and 
fire  insarance  companies,"  published  by  the  secretary  of  state  fa  tha  usual- way, 
first  giving  the  number  of  the  chapter,  but  followed  by  a  beading  In  these  worcfa, 
"  Bwidlag  to  Fire  Insurance,"  andas  arraaged  in  the  Annotated  Code,  and  provided 
with  maninal  notes,  does  apply  to  "  all  Insurance  companies, "  as  provided  In  sec- 
^on  3  of  this  act. 

Appeal  from  district  court,  Scott  county;  G.  J.  LEFPraaWBLL,  Judge. 

Action  by  Amanda  M.  Cook  upon  a  life  insurance  policy.  There  was  a  de- 
murrer to  the  answer,  which  was  sustained.   Defendant  appeals. 

Geo.  B.  lfvbb»U,  tox  appellant.  Cook  <fi  Dodge  and  Ifathaniel  French,  for 
appellee. 

BoTHBOGK,  J.  The  policy  upon  which  this  action  is  founded  was  issued  to 
William  £.  Cook,  and  payable  to  the  plaintiff,  Amanda  M.  Cook,  who  is  bis 
widow.  The  answer  pleads  several  defenses,  one  of  which  is  that  the  insured, 
at  the  date  of  the  policy,  was  afflicted  with  piles.  Another  defense  is  that  the 
insured  was,  at  the  date  of  the  policy,  addicted  to  the  immoderate  use  of  in- 
toxicating liquors,  and  that,  as  a  result  thereof,  he  had  a  disease  called  **  cMfr- 
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iam  tremens^ "  It  appears  from  the  avermenta  of  the  answer  that,  when  the 
contract  of  insurance  was  entered  into,  the  insured,  in  a  written  application 
therefor,  was  Interrogated  as  to  his  physical  health,  and  as  to  his  liabits,  and 
that  he  answered  therein  that  he  was  not  addicted  to  the  immodei-ate  use  of 
Intoxicating  liquors,  and  that  he  did  not  have  the  disease  called  "piles."  It 
is  alleged  that  the  answers  to  these  questions  were  false  and  fraudulent,  and 
that  by  reason  thereof  the  plaintiff  had  no  right  of  action  upon  the  policy. 
The  demurrer  was  upon  the  ground  that  the  matters  averred  in  the  answer 
were  not  a  defense  to  the  action,  because  a  copy  of  the  application  for  the  insu- 
rance was  not  indorsed  upon,  nor  attached  to,  the  policy.  Whether  the  def end- 
antmay  avail  itself  of  the  defuisea  pleaded,  conceding  the  fact  to  be  that  a  copy 
of  the  application  is  not  indorsed  upon,  nor  attached  to,  tlie  policy,  is  the  sole 
question  presented  for  determination. 

The  question  involves  an  examination  crt  chapter  211  of  the  acts  ot  the 
eighteenth  general  assembly.  I^ie  title  of  the  act  Is  in  these  words:  "An  act 
relating  to  Insurance  and  fire-insurance  companies."  The  first  section  is  as 
follows:  "Any  person  who  shall  hereafter  solicit  insurance,  or  procure  appli- 
cations therefor,  shall  be  held  to  be  the  soliciting  agent  of  the  insurance  conr- 
pany  or  aasociation  issuing  a  policy  on  such  application,  or  on  a  renewal 
thereof,  anything  in  the  application  or  policy  to  the  contrary  notwithstand- 
ing." Section  2  is  as  follows:  "All  Insurance  companies  or  associations 
shall,  upon  the  issue  or  renewal  of  any  policy,  attach  to  such  policy,  or  in- 
dorse thereon,  a  true  copy  of  any  application  or  representations  of  the  assured, 
which,  by  the  terms  of  such  policy,  are  made  a  part  thereof,  or  of  the  con- 
tract of  Insurance,  or  referred  to  therein,  or  which  may  in  any  manner  aCCect 
the  validity  of  such  policy.  The  omission  so  to  do  shall  not  render  the  policy 
invalid,  but,  if  any  company  or  asaociation  neglects  to  comply  with  the  re- 
quirements of  this  section,  it  shall  forever  be  precluded  from  pleading,  alleg- 
ing, or  proving  such  application  or  representations,  or  any  part  thereof,  in 
any  action  upon  such  policy;  and  the  plaintiff  in  any  such  action  shall  not  be 
required,  in  order  to  recover  against  such  company  or  association,  either  to 
plend  or  prove  such  application  or  repreeentations,  but  may  do  so  at  his  op< 
tion."  Section  3  of  the  act  appears  to  refer  to  fire  Insurance  companies.  It 
has  several  provisions  which  are  inapplicable  to  life  insurance;  such  as  that, 
in  case  of  loss  of  any  insured  building,  "the  amount  stated  in  the  policy  shall 
be  received  as  prima  /acie Evidence  of  the  insurable  value  of  the  property  at 
the  date  of  the  policy."  The  closing  sentence  of  the  section  is  as  follows: 
**  All  the  provisions  of  this  chapter  shall  apply  to  and  govern  all  contracts  and 
policies  of  insurance  contemplated  in  this  chapter,  anything  In  the  policy  or 
contract  to  the  contrary  notwithstanding." 

OoDBidetlnff  the  title  of  the  act,  and  all  of  its  provisions,  it  seems  to  us  to  be 
very  clearthw  ttapi^lesin  its  first  and  second  sections  to  all  kinds  of  insurance. 
There  can  be  no  doubt  that  section  1  applies  to  any  and  all  classes  of  insut^ 
ance,  whether  life,  fire,  marine,  insurance  of  live-stock,  or  any  otlier  kind  ot 
bunrance;  and  the  same  may  be  said  of  the  second  section.  To  hoM  other- 
wise  would,  it  seems  to  us,  be  Inconslstmt  and  repugnant  to  tiie  title  of  the 
act.  '  If  all  insurance  was  not  contemplated,  the  title  would  have  been  simply 
**An  act  relating  to  fire  insuTanoe  companies."  The  general  term,  "relating 
to  Insurance,"  U  all  insurance  was  not  Intended,  would  not  have  t>een  used. 
We  are  not  disposed  to  hold  that  such  unnecessary  repetition  would  have  oc- 
curred In  the  title.  The  publication  was  made  by  the  secretary  of  state  in 
the  usual  way.  He  first  gives  the  number  of  ttie  chapter,  followed  by  a  heading 
in  these  words:  **  Relating  to  Pire  Insurance."  There  are  also  the  marginal 
notes  required  by  section  35  of  the  Oode.  The  marginal  notes  are  no  part  of 
the  statute.  They  are  merely  for  convenience  in  examining  it.  The  head- 
lines ue  not  provided  for  by  statute,  and  ret  they  are  Insetted,  probably  for 
the  same  purpose  as  the  muginal  notes.  But  these  are  not  to  be  considered 
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In  coiutrnlng  the  statute,  for  the  simple  reason  that  they  are  not  a  part  ot  the 
law.  We  are  asked  to  bold,  because  of  the  head-iiae,  and  because  of  the  ar- 
rangement of  this  statute  In  our  Annotated  Codes,  with  reference  to  other 
statutes,  that  the  act  in  question  has  no  reference  to  life  insurance  oompa* 
nies.  We  cannot  so  hold,  in  view  of  the  fact  that  the  second  section  requiring 
the  application  to  be  attached  to,  or  indonied  on,  the  policy,  applies  in  terms 
to  **atl  insurance  companies,**  and  there  is  no  good  reason  why  it  ought  not 
to  app^  to  life  insurance  companies.  AJSitned. 


KlTEBISSOAM  t>.  BlAIB  ToWK  LoT  &  IiASD  Co. 

(Supreme  Court     Town.  December  U,  1887.) 

L  Public  Lavhb— HoKnTUD  Bimnr— Oit»i<nr  or  Tbact— Ttn.B. 

FlaintifT BetUed  upon  certain  KOTfTDtuent  lend  ]n  1867,  and  applied  to  the  land- 
offlce  In  1872,  and  claimed  the  nght  to  enter  it  aa  a  homestead,  bnt  omitted  to  in- 
sert in  hie  application  one  40-acre  tract,  ^td,  that  his  right  and  title  thereto  have 
iUled. 

1.  BAMm—Pomtmtov  Paioa  to  APTLuuTioit-^AmiMKn  ar  Local  LAjnt-Omctt. 

Plaintiff  settled  opon  certain  land  In  1867,  and  in  1872  filed  an  application  to  en- 
ter it  as  a  homestead.  At  that  time  the  title  ot  the  land  bad  Tested  in  a  railroad 
company  under  the  railroad  fpants.  Beld  that,  prior  to  bis  application,  fae  was  Id 
possession  by  snfTerance  only,  and  neither  bis  occnpancy  nor  anything  said  b7  the 
local  land-offioe  could  prejudice  the  risbts  of  the  railroad  company. 

Appeal  from  district  court,  Harrison  county;  C.  H.  Lewis,  Judge. 

Henry  Klteringham,  plaintiff,  sued  the  Blair  Town  Lot  &  lAnd  Company, 
defendant,  to  determine  the  ownership  of  certain  real  est^e.  Judgment  for 
the  defendant,  and  plaintiff  appealed. 

A.  ff.  Cochran,  for  appellant,  S,  B,  Bailey,  for  appellees. 

Seevebs,  J.  The  petition  states  that  the  plaintiff  settled  upon  the  K.  i  of 
the  N.  E.  i,  the  N.  E.  i  of  the  N,  E.  J,  and  the  S.  E.  J.  of  the  N.  E.  4,  of  sec- 
tion 15,  in  township  78  X.,  of  range  54  W.,  in  Harrison  county,  low^  in 
April,  1867,  and  then  commenced  improving  and  cultivating  the  same,  with 
a  view  of  obtaining  the  title  thereto  under  the  pre-emption  or  homestead  laws 
of  the  United  States,  and  that  on  the  eighth  day  of  July,  1872,  he  made  an  np- 
plication  to  enter  said  land  at  the  TJnit^  Stales  land-ofiice.  and  on  the  four- 
teenth day  of  September,  1872,  received  the  duplicate  receipt  of  the  register 
thereof  for  the  entry  of  such  land  under  the  act  of  congress  to  secure  home- 
steads to  actual  settlers  on  the  public  domain  ^  that  he  presented  the  register's 
certificate  to  the  receiver  of  the  land-otBce,  and  paid  him  $14,  in  full  of  nil 
legal  charges  for  said  land;  that  the  receiver  wrongfully  refused  to  give  the 
plaintiff  a  dupliciite  receipt,  on  the  grouud  that  the  Chicago,  Rock  Island  & 
Facidc  Bailroad  Company  pretended  to  have  some  claim  thereto;  that  in  Jan- 
uary, 1875,  he  again  tendered  all  legal  fees  to  such  receiver,  and  was  wrong- 
fully informed  by  the  receiver  that  the  Cedar  llapids  &,  Missouri  River  Rail- 
road Company  pretended  to  have  some  claim  to  said  land ;  that  at  the  time  the 
plaintiff  settled  upon  said  land,  and  at  all  times,  he  has  been  legally  entitled  to 
the  possession  thereof  under  the  homestead  laws  of  the  United  States.  The 
relief  asked  is  that  the  plaintiff's  title  to  said  land  be  quieted.  The  defend- 
ant answered  the  petition,  and  disclaimed  any  interest  in  the  K.  E.  ^  of  the 
K.  E.  1  of  said  section  15,  and,  as  to  the  residue,  claims  title  under  the  Cedar 
Kapids  &  Missouri  River  Railroad  Company,  to  whom  the  land  was  granted, 
as  the  defendant  claims,  under  the  acts  of  congress  known  as  the  "railroad 
land  grants.  '*  It  is  stated  in  the  answer  that  said  lands  were  duly  selected  by 
the  railroad  company,  and  the  selection  of  the  K.  W.  ^  of  the  K.  E.  4<  and  the 
N.  E.  i  of  the  N.  W.  J,  was  approved  by  the  secretary  of  the  interior  on  the 
eighteenth  day  of  July,  1868,  imd  that  the  S.  W.  \  of  the  K.  E.  \  was  selected 
\(S  said  oompaoy,  and  on  the  second  day  of  September,  1872,  the  same  was  ap- 
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proved  hj  said  secretary,  and  thereby  the  title  to  satd  lands  vested  In  said 
railroad  company  in  pursuance  of  said  acts  of  congress.  A  prior  adjudication 
is  also  pleaded  by  the  defendant,  and  it  asks  that  its  title  to  said  land  be  quieted. 

1.  When  the  plaintiit  applied  to  the  land-offlcea  in  July,  1872.  and  claimed 
the  right  to  enter  the  land  as  a  homestead  under  the  act  of  congress,  he  only 
sought  to  enter  the  N.  £.  \  of  said  section  15.  Therefore,  as  he  never  sought 
to  enter  TH.  !E.  |  of  K.  W.  4  of  said  section,  his  right  and  title  thereto  liave 
failed,  and  that  tract,  and  uao  the  one  to  which  the  defendantdisclaimedany 
title,  cannot  be  r^rded  as  being  in  controversy  in  this  action. 

2.  We  find  that  the  right  and  title  to  the  S.  W.  i  of  the  K.  £.  i  of  said 
section  was  in  controversy  in  Lot  A  Land  Co.  v.  Sittei  inghamt  43  Iowa,  462. 
The  parties  in  that  action  were  the  same  as  In  this.  The  issues  in  that  case 
are  the  same  as  in  this,  and  therefore  the  adjudication  in  that  case  barred  the 
right  to  litigate  the  same  question  again. 

3.  As  to  the  remaining  tract,  it  will  be  observed  that  the  plalntifC  made  an 
application  to  enter  it  us  a  homestead  In  1872.  It  is  sufllcient  to  say,  at  that 
time,  the  land  did  not  belong  to  the  United  States,  bat  that  the  title  bad 
vested  in  the  railroad  company  under  the  railroad  grants,  unless  the  occu- 
pancy of  the  land,  which  commenced,  it  will  be  conceded»  in  1867,  vested  in 
him  some  equity  or  right  to  the  land  nnder  some  act  of  congress.  Our  atten- 
tion has  not  been  call«l  to  such  an  aot»  and  we  know  of  none.  Prior  to  the 
time  the  application  was  made  to  enter  the  land  as  a  homestead,  the  plaintiff 
was  in  po»^sion  by  sufferance  merely,  and  it  did  not  have  the  effect  to  cre- 
ate In  him  any  right,  title,  or  interest.  Nothing  that  was  said  by  the  local 
land-officers  could  In  any  way  or  manner  prejudice  the  rights  ol  the  railroad 
eompany.  Affirmed. 


Bene  V.  SwumaiMOM. 

(StifrcQiJ  Cburt  of  Iowa.   Deoember  14, 1887.) 

UoBTOAav— Pdiohabi  u  Tax  Sau  bt  Mokisaokb— BrFicr. 

Judgment  of  foreclosure  wu  obtained  March  81^  1861,  on  ■  mortgage  dated  May 
27, 1878,  and  on  the  Mme  day  the  Judgment  waa  aaaigned  to  plainOtT  The  preni- 
Ita  were  sold  ander  exeoution  In  Febmary,  1885,  and  bid  in  by  plaintiff,  to  vhom 
a  sberifiTa  deed  duly  fnned.  In  November,  1879,  the  propeny  was  told  for  taxes 
of  1878,  and  bid  Id  by  the  mortgagee,  who  assigned  to  a  third  parson.  A  tax  deed 
baoed  to  this  person,  who  afwwards  conveyed  to  defendant.  that,  aa  the 

mortgagee  had  the  right  to  pay  the  taxes  in  order  to  protect  his  mortgage,  bia  pur- 
ebass  at  the  tax  eide  mnat  be  rwardad  aa  mit^  payment  merely,  and  cannot  opet^ 
ats  to  stTs  him  tlUe,  and  thus  defeat  the  mior  lien  of  (he  mortgage. 

Appeal  from  district  oonrt,  Ghi^asaw  county;  L.  O.  Hatch,  Judge. 

This  was  an  action  In  equity  1^  George  Eck  against  John  S.  Swennenson 
to  set  aside  a  treSBarer's  deed  of  certnin  lands,  and  quiet  plalntltf's  title 
tbeieto.   The  judgment  was  for  plaintiff,  and  defendant  appealed. 

A*  C.  Boplan,  for  appellant.   Htram  Shaver,  for  appellee. 

Bebd,  J.  On  the  twenty-seventh  of  May,  1878,  Ole  J.  Overwold,  who 
was  ttien  the  owner  of  the  premises  In  controversy,  executed  to  S.  Swennen- 
son a  mortgage  to  secure  an  indebtedness  of  81.200.  On  the  thirtieth  of 
March,  1881,  Swennenson  recovered  a  judgment  against  Overwold  foreclosing 
said  mortgage,  and  on  the  same  day  he  assigned  said  judgment  to  plaintiff. 
In  February,  1885,  plaintiff  caused  the  premises  to  be  sold  on  special  exe- 
cution issued  on  said  judgment;  and  bid  them  In  for  the  amount  of  the  in- 
debtedness, and  costs;  and  on  the  seventh  of  April,  1886,  the  sheriff  executed 
a  deed  to  him  nnder  said  sale.  On  the  tenth  of  November,  1879»  the  prop- 
erty was  sold  by  th»  county  treasurer  for  the  delinquent  taxes  of  1878.  and 
was  bid  in  by  Swennenson;  and  on  the  twenty-third  of  March,  1883,  he  as- 
signed the  cotlflcates  of  purchase  to  John  J.  Swennenson,  to  whom  the 

Digilized  by  Google 


504 


NORTHWafflKRN  BEPOBTBB. 


[Iowa. 


treasurer  gave  a  deed  on  the  thirteenth  o£  September,  1884;  and  he  SQlne- 
quentlj  gave  to  defendant  a  conveyance  of  the  premises. 

It  be  observed  thatS.Swennenson  was  the  owner  of  the  mortgage  when 
he  bid  in  the  premises  at  the  tax  sale,  and  that  he  stlU  held  the  cerUflcates  of 
purchase  when  be  assigned  the  judgment  of  foreclosure  to  plalntifC.  One  of 
the  grounds  npon  which  plaintiff  demands  relief  against  the  tax  deed  Is  that, 
as  Swennenson  had  the  right  to  pay  the  taxes  for  the  protection  of  his  secu- 
rity, his  purchase  at  the  tax  sale  should  be  regarded  merely  as  a  payment  of 
them,  made  for  that  purpose,  and  consequently,  neither  he,  nor  any  person 
holding  under  htm,  conld  acquire  title  under  the  certificates;  and  we  think 
this  position  shoutd  be  sustained.  It  was  held  in  Fair  v.  Srovm,  40  I(>wa» 
209,  and  Oarrettson  v.  ScoJUld,  44  Iowa,  35,  that  a  junior  mor^agee  cannot, 
by  bidding  the  property  In  at  tax  sale,  acquire  title,  and  thereby  defeat  the 
senior  mortgage:  and  in  the  former  case  it  is  said  that  he  cannot  by  that  means 
acquire  title  as  against  the  mortgagor.  The  ground  of  the  holding  Is  that,  aa 
the  party  had  the  right  to  pay  the  taxes  for  the  protection  of  his  security,  U 
would  beinequltable  to  permit  him  toacqulre  title  by  purchasing  the  property 
for  the  delinqaent  taxes,  and  thereby  defeat  the  lien  of  the  senior  mortgagee, 
and  cast  upon  the  mortgagor  the  weight  of  both  his  own  and  the  senior  lien. 
Plaintiff's  equities  are  equally  as  strong  as  would  be  those  in  favor  of  a  senior 
mortgagee  or  the  mortgagor.  He  in  ftict  stands  in  the  place  of  the  latter,  for 
by  his  pnrchase  under  the  foreclosure  he  acquired  all  bis  estate  and  lights  iR 
the  land. 

The  judgment  of  the  district  court  will  be  affirmed. 


ITadswobth  and  others  v.  First  Nat.  Bank  op  IznuAiroiul. 

(SuprCTM  Qnui  qf  Iowa.   December  14,  lSf>7.) 

1.  Affbai.— Aaaionitsim  or  Sbbob— Failitbs  to  Dwohats  Fabticulab  Bsbob. 

AssiniineDts  of  error  did  not  desiflEnate  the  particular  errors  objected  to,  at  re- 
quired by  Coda  lows,  {  8207.  BbU,  that  such  asrigiunenti  oould  not  be  oODBtdered. 

S.  Sakx— Bmwbd— Bill  or  ExoBmom— Bnvnrw—CBKnnBD  attu  tntt. 

Anigntoeots  of  error  were  based  npon  the  InsnfBciency  of  the  evidence  to  rapport 
the  verdict,  and,  by  order  of  the  ooart,  plaindffii  bad  00  days  In  which  to  file  a  biU 
ofezceptfons.  A  bill  was  filed  wUbln  we  time  allowed,  but  It  did  not  certify  tfae 
evldmoa  taken  at  the  trial,  a  oopyof  which  was,  however,  certified  by  the  Judge 
and  filed  aftw  the  Uuie  allowed.  H«ld,  that'the  evldeDce  did  not  oon^tute  a  put 
of  the  record,  and  that  it  must  bo  stricken  out. 

Appeal  from  district  court,  TVarren  county;  0.  B.  Atrbs,  Judge. 

This  action  was  brought  by  W.  G.  Wadsworth  &  Go.  against  the  First  Na- 
tional Bank  of  Indianola,  Iowa,  upon  a  check  drawn  ou  that  bank  by  one 
Jones,  and  payable  to  plaintifCs'  order.  The  judg^nent  below  was  In  deioul- 
ant's  favor.   Plaintiff  appeal. 

Bryan,  Seevera  &  Steioart,  for  appellants.  W.  H.  Bmrg  and  MitofuU  d> 
Dudley,  for  appellee. 

Beck,  J.  1.  Tfae  assiipiment  of  errors  Is  in  the  following  language:  "(1) 
The  court  erred  in  rejectmg  evidence  offered  by  the  plaintiffs,  as  shown  by 
the  record.  (2)  The  court  erred  In  admitting  evidence  objected  to  by  platn- 
tlfh,  aa  shown  by  the  record.  (3)  The  court  enred  in  OTerruling  plaintiff's 
motion  to  direct  a  verdict  for  tfae  plaintifCs.  (4)  The  court  erred  in  refusing 
to  give  each  of  the  instructions  saked  for  by  the  plaintiffs.  (5)  The  oonrt 
erred  tn  giving  each  4^  the  instructions  given  on  its  own  motion.  (6)  Tfae 
court  erred  in  overruling  tfae  plalntilb*  motion  for  a  new  trial.  (7)  The  court 
erred  in  rendering  judgment  against  the  plaintifb."  The  first,  second,  fourth 
flftfa,  and  sixtfa  assignments  are  not  as  specific  as  the  case  wiU  allow,  and  fall 
to  point  out  the  very  errors  objected  to,  and,  in  this  r^^,  violate  the  re- 
quirements of  Code,  g  3207.  These  assignments  we  cannot,  therefore,  con- 
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sider.  See  Wood  t.  ITAitton.  66  Iowa.  295. 19  N.  W.  Bep.  907,  and  28  IT. 

"W.  Bep.  675.  and  caaes  cited. 

2.  The  third  and  seventh  assignmeote  are  based  upon  the  consideration  that 
the  evidence  is  not  sufficient  to  support  the  verdict.  The  abstract  shows  that 
the  evidence  was  taken  by  a  short-band  writer,  who,  ^ithin  the  proper  time, 
certified  and  filed  the  short-hand  notes.  Bj  an  order  of  the  court,  the  plain- 
tiffs had  90  days  to  prepare  and  file  a  bill  of  exceptions,  which  was  filed  within 
that  time,  but  does  not  certify  the  evidence.  Aiter  the  expiration  of  the  time, 
the  translation  of  the  short-band  notes  were  certified  by  the  judge  and  filed. 
Defendant  moves  this  court  to  strike  out  that  part  of  the  abstract  containing 
the  evidence,  on  the  ground  that  the  abstract  shows  that  it  was  not  certified 
within  the  time  required  by  law.   The  motion  must  be  sustained. 

The  translation  of  the  short-hand  notes  of  evidence,  duly  certified  by  th^ 
judge,  may  be  regarded  as  having  the  effect  of  a  bill  of  exceptions.  But  it 
must  be  certified  by  the  judge  during  the  time  or  within  the  time  prescribed 
by  the  order  of  the  court.   Code.  §  As  the  evidence  was  not  certified 

by  the  judge  and  filed  within  the  time  prescribed  by  the  order  of  the  dis- 
trict court,  it  constitutes  no  part  of  the  record,  and  must  be  stricken  out. 
McCarthy  t.  Watrtma,  69  Iowa,  260.  28  K.  W.  Bep.  586;  ffibba  v.  Buckinff- 
ham,  48  Iowa,  96;  Harrison  t.  Charlton,  42  Iowa,  573;  Lynch  t.  Kennedy^ 
Id.  2^0.  The  motion  .to  strike  being  sustained,  no  part  of  the  evidence  is 
left  in  the  rocord. .  The  third  and  seventh  assignments  of  error  have  there- 
fore no  support  In  the  record.  Thore  renudns  nothing  for  consideration  i« 
the  case. 

The  Judgment  ut  the  dlsbrict  oourt  miut  be  afflzmed. 


Edmonds  v.  Edmonds  and  others. 

(AeimM  Cburt  <^  lawa.   DMembv  14. 18B7.) 

SoHDB— Odaboiak  aho  Wabo— AonoH  DV  BoMD  vt  Ohb  or  Thbcx  Wabds— AMOtnrr 
or  Bkooteby. 

In  an  action  against  the  saretles  on  a  enardiaD's  bond  in  the  peualsam  of 94,000^ 
by  one  ofthTM  wards,  two  of  whom  bad  roooverod  $8,546.04  on  same  bond  in 
a  fomiOT  action,  A«fd,  thai  pkUntiff  was  not  entUled  to  Judgment  In  «icen  of  one- 
third  of  the  penalty  of  the  Dond. 

Appeal  from  district  court,  Benton  county;  Jaubs  D.  Giffen.  Judge. 

Action  by  Cyreuus  Edmonds  against  . Luana  M.  Edmonds^  guardian,  and 
Eliza  B,  Eearns,  S.  B.  Crane,  and  Samuel  Aungst,  sureties  on  her  bond,  to 
recover  $463.52,  with  interest  at  6  per  cent,  per  annum  from  December  22. 
"  1883.  and  $903.22,  with  interest  at  10  per  cent,  from  the  same  date,  which  the 
jpiariUan  had  failed  to  pay  over.  The  case  was  tried  before  a  jury  and  judg- 
ment rendered  for  plaintiff  on  the  verdict,  against  all  the  defendants  except 
lioana  M.  Edmonds,  for  $525.77,  with  6  per  cent,  interest  from  date  of  Judg- 
ment, and  for  $1,105.42,  with  10  per  cent,  interest  from  date  of  judgment. 
The  sureties  on  the  bond  appeal. 

Nicholt  (ft  Sumham,  for  appellants.   Gilchriat  A  Hainest  for  appellee. 

Reed,  J.  The  penalty  of  the  bond  sued  on  Is  $4,000,  and  it  was  given  for 
the  benefit  of  three  wards.  The  sureties  pleaded  that  an  action  had  been 
brought  aa  the  bond  by  the  present  gnardlui  of  the  other  two  wanils.  and  that 
there  had  been  a  recovery  in  that  action  <A  $3,546.04.  The  dlsiriGt  court 
sustained  a  demurrer  to  the  division  of  the  answer  in  whldi  those  facts  were 
pleaded.  The  position  urged  by  counsel  for  tide  appellants  is,  that  as  there 
has  alxeady  been  a  recovery  on  the  bond  for '  that  amount,  and  aa  the  sureties 
«annot  be  held  for  any  gnater  amount  than  Uie  penalty,  ^aintiff  is  not  in 
any  event  entitled  to  recover  more  thui  the  dllferenoe  between  tiie  penal^ 
and  the  amount  ai  that  judgment.  We  held  in  SbokM  t.  JSvana,  68  Iowa,  6% 
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25  N.  W.  Rflp.  923.  and  KnocB  t.  Keams,  84  K.  W.  Rep.  861,  October  tenn, 
(which  is  the  cause  in  which  the  former  recovery  was  had,)  that  when  the 
bond  la  for  the  beneQt  of  several  wards,  and  the  defalcation  is  for  an  amonnt 
in  excess  of  the  penalty,  neither  of  them  is  entitled  to  recover,  as  against  tho 
sureties,  more  than  his  pro  rata  share  of  the  penalty.  It  maj  be  that  it  fol- 
lows logically  from  that  holding  that  each  ward  would  In  such  case  be  en- 
titled to  recover  the  full  amount  of  hls^ro  rata  share  of  the  penalty,  regard- 
less of  the  fact  that  the  others  had  already  recovered  an  amount  In  excess  of 
their  share.  But  we  need  not  go  Into  that  question,  for,  if  the  correctness 
fif  that  proposition  should  be  admitted,  the  ruling  of  the  district  court  on  the 
demurrer  conld  not  be  sustained.  FlalntifT  was  seeking  to  recover,  and  by 
the  Judgment  was  permitted  to  recover,  an  amount  con^erably  in  excess  of 
one-third  of  the  penalty  of  the  bond.  Under  the  division  of  the  answer  to 
which  the  demurrer  was  sustained,  defendants,  while  they  were  not  entitled 
to  the  full  measure  of  relief  demanded,  were  entitled  to  some  relief  against 
plaintiff's  claim.   The  demurrer  should  therefore  have  been  overruled. 

The  other  quesUoiu  in  the  cam  are  disposed  (rf  in  f  nO0  T.  Keanu,  tupra, 
Beversed. 


Wilson  «.  Smith  and  another. 
(Buprma  Cbvrt  vf  Iowa.   Dsceniber  14,  1887.) 

V^VM,  BrATura  or— Pbokux  id  Fat  Unr  or  Aboihu— AaunniT  to  vat  Con* 

or  ArpBAL. 

Plaintiff  and  the  dsoeSMd  were  defeodanto  In  a  certain  action,  from  the  Judgment 
in  which  plaintiff  appealed,  and  deceased  verbally  agreed  to  pay  one-half  of  the 
ooata  of  the  appeal.  Held,  that  this  was  not  a  pronilM  to  pay  the  debt  of  another, 
as  the  prom  labr  was  interested  in  the  result  of  the  appeal,  iJiainigbt  have  been  beur 
efited  by  a  reversal  of  the  judgment.' 

Appeal  from  district  court,  Harrison  county;  G.  W.  Wakefield,  Judge. 

The  defendants,  Joseph  H.  Smith  and  C.  S.  Parker,  are  executors  of  the  es- 
tate of  Ezra  Perry,  deceased.  The  plaintiff,  Allen  Wilson,  filed  a  claim  against 
the  estate  for  money  paid  as  attorney's  fee  in  an  action  of  Annis  Mitohdl  V. 
Allen  Wilson  et  at.   The  claim  was  allowed,  and  the  defendants  aj^nal. 

Job.  H.  Smith,  for  appeltanta.   ff.  H.  Roadifert  for  appellee. 

Adahs.  C.  J.  The  fact  appears  to  be  that  Annia  Mitchell  brought  an  ac- 
tion to  establish  a  boundary  line,  andmadedefendants,  not  only  this  plaintiff, 
Allen  Wilson,  but  ttie  deceased,  Ezra  Perry,  and  one  other  person.  From 
the  Judgment  establishing  the  boundary,  the  defendant,  Allen  Wilson,  (pres- 
ent plaintiff,)  appealed.  The  evidence,  we  think,  tends  to  show  that  Perry 
also  felt  aggrieved  by  the  judgment,  and  desired  that  an  appeal  should  tie 
taken,  and  told  Wilson  that  he  would  pay  one-tialf  of  the  cost  of  the  appeal. 
Bis  promise  to  pay.  however,  was  a  mere  verbal  promise,  and  the  defendants 
insist  It  was  merely  a  promise  to  pay  the  debt  of  another,  and  was  therefore 
within  the  statute  of  frauds.  But.  in  our  opinion,  the  promise  was  made  by 
the  deceased,  not  with  the  view  of  benefiting  Wilson  alone,  but  with  the  view 
of  benefiting  himself  also.  We  have  no  doubt  that  the  deceased  thought  that 
a  reversal  would  give  him,  as  well  as  Wilson,  a  different  and  more  favorable 
boundary  line.  Whether  such  would  have  been  the  result  of  a  reversal  upon 
Wilson's  appeal  alone,  we  need  not  determine.   It  is  sufficient,  we  think,  tbiU 

*  When  the  main  purpose  of  a  promisor  is,  not  to  answer  for  another,  but  to  subserve 
tome  pecuniary  and  business  purpose  of  his  own,  involving  either  benefit  to  himself  or 
damage  to  the  other  contracting  party,  his  promise  is  not  within  the  statute  of  frauds, 
although,  in  form,  it  is  to  pay  the  debt  of  another,  and  altiiougb  the  fblflllment  of  his 
promise  may  incidentally  bare  the  ^ect  of  extiogaiebiog  that  liability.  Omvibrd  v. 
Edison,  (Ohio,)  13 N.B.Bep. 80.  SeeQreen  v.  Burton,(Vt.)10Atl.  Bep.  676;  Bailroad 
Co.  v.  Houston,  (TennO  2  8.  W.  Rep.  36,  and  note. 
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the  deoewrad  expected  to  secure  a  benefit  and  entered  into  the  contract  with  a 
view  to  such  reault.  U  le  qafte  possible  that  Wilson  would  not  have  apptutled 
but  for  the  promise  made  by  the  deceased.  It  is  certain  that  tiie  amount  of 
Wilson's  interest  involved  could  hardly  be  said  to  Justify  It.  In  making  the 
promise,  It  was  for  the  deceased  to  judge  whether  he  would  be  benefited  or 
not.  and  we  do  not  think  that  his  estate  can  escape  liabiUtjr,  even  if  it  shonld 
appear  that  he  was  mistaken.  We  think  that  the  promise  was  made  with  a 
view  to  securing  a  benefit,  and  that  we  must  assume  that  the  appeal  was  proa* 
eented  In  part  for  his  supposed  bmefit.  It  It  was  not  ralglnally  taken  at  his 
instance. 

In  our  opinion  the  claim  was  properly  allowed.  Affirmed. 


Bbown  and  others  t>.  Bbown  and  otheza. 

(Aipmw  OmcH     kmu  Dwwmbar  14, 1887.) 

lC«vr«ia»-FoE>ouintt»-fiHrAKAm  UomiMia  vnn  orb  Bzanmoir— TALtnnr— 
Sdbiooatioit. 

PUfnUff  ud  hb  brothcor  ownvd  CMb  u  nndlvidsd  (wo>flflhi  of  oerliln  tmI  »■ 
lata; and  owned  other  lApdjofntly.  Tber  gave  thair  Dotwtotwoer«diton,wcared 
by  rnortnees,  each  on  dlnerent  pieces,  in  which  they  owned  four-StUiB  InteresL 
Pialndff brother  itSTO  an  hidlvlaual  note  and  mortage,  lecared  on  his  Interest  f q 
■11  tbla  and  aoma  otbar  raal  e^te.  The  m<»tgag«a  were  fmclosed,  and  tbedecrea 
In  tha  foradoanioof  tiw  IndlTidaal  mortgage  provldad  Air  thaaale  under  aU  the- 
fozedoanrea  nndar  one  axacatloD,  and  that,  upon  the  sale  of  a  fbni^Aftha  Intenat 
In  a  lot,  the  Joint  mortgage  aecored  on  that  piece,  ibonld  be  p^d,  and  the  balance 
applied  on  the  Indivldnarnote  and  mortgage.  Defendant  purchased  at  the  sale, 
and  plalotifTaoiMbtto  M^olnthelaBiifaicof  a  Aerlffadeed.  HM,  that  the  entire 
sale  waa  InraUd,  im:^  Inasmoch  as  the  joint  mttftftag**  had  baeo  paid  1^  Ui«  par* 
cbaaar,  be  ahonid  be  sobrogated  to  the  rights  of  the  mor^Moa* 

Appeal  from  district  couit,  Louisa  county;  A.  H.  Stdtshan,  Judge. 

Action  for  an  injunction  to  restrain  the  d^endant  J.  G.  Smith  from  execut- 
ing a  sheriff's  deed  in  such  way  as  to  purport  to  cover  more  than  two'flfths 
of  certain  real  estate.  The  defendant  James  Brown  was  the  purchaser  at  tha 
execution  sale,  and  Is  tlie  bolder  of  the  certificate  of  sale.  He  files  a  cross- 
petition,  and  prays  that.  If  the  conveyance  by  sheriff's  deed  be  limited  to  two- 
flftbs  of  the  [nroperty,  the  sale  be  set  aside,  and  he  be  decreed  to  be  the  owner 
by  subrogation  of  certain  judgments  which  were  satisfied  in  form  by  money 
paid  by  him  In  pursnanoe  of  the  sale.  The  court  rendered  a  decree  virtuaUy 
setting  aside  the  sale,  and  granting  the  defendant  James  Brown  the  rdieT 
prayed  for  by  him  in  his  cross-petition.   The  plaintiff  J.  K.  Brown  appeals. 

Power  (ft  Hwton,  for  appellant.   Natoman  <ft  Blake,  for  appellee. 

Adams,  C.  J-  The  controversy  in  this  case  grows  out  of  an  irregularltyin- 
the  foreclosure  of  a  mortgage,  and  of  a  sale  made  in  pursuance  thereof.  l?he 
decree  provides  for  the  sale  of  a  larger  interest  than  was  covered  by  the  mort- 
gage. It  provides  for  the  sale  of  four-fifths  of  certain  land,  while  the  mort- 
gagor owned  only  two-fifths,  and  the  decree  was  so  drawn  as  to  lead  to  an  in- 
ference that  the  intention  waa  that  a  two-flfths  interest  belonging  to  the 
plaintiff  should  be  sold  in  connection  with  the  mortgagor's  interest.  The  de- 
fendant brings  this  action  for  the  purpose  of  limiting  the  conveyance  ex- 
pressly by  its  terms  to  the  two-fifths  interest  owned  by  the  mortgagor,  in  or- 
der that  no  cloud  may  be  cast  upon  his  own  interest,  or  his  title  be  In  any  way 
embarrassed.  The  irregularity  grew  out  of  a  desire  on  the  part  of  attorneys 
to  accomplish  by  one  execution  sale  what  oould  not  properly  be  thus  accom- 
plished. The  mortgagor  In  the  mortage  foreclosed,  as  above  meutioned, 
was  one  Joshua  Brown.  He  and  the  plaintiff  J.  K.  Brown  each  owned  an 
undivided  two-fifths  of  the  tracts.  They  owed  a  Joint  debt  to  one  Dee,  and 
another  joint  debt  to  one  Boner.    Tliey  united  In  mortgaging  their  foni^ 
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fifths  interest  in  one  tract  to  Dee,  and  in  the  other  tract  to  Boner.  Dee  and 
liuner  had  each  obtained  a  decree  of  foreclosure.  The  mortgage  in  questioDi 
under  which  the  sale  was  made,  was  executed  to  James  Brown  by  Joshua 
Brown  and  wife  alone.  It  covered  Joshua  Brown's  interest  mort^^ed  to 
Dee,  and  his  interest  mortgaged  to  Boner,  but  the  mortgage  was  junior  to 
their  mortgages.  It  also  covered  other  land,  upon  which  it  was  the  first  lien. 
The  land  mortgaged  to  Dee  was  in  section  16.  and  the  land  mortgaged  to  Bo- 
ner was  in  section  21,  and  will  be  designated  hereafter  by  the  number  of  the 
sections.  The  attorneys,  In  preparing  the  decree  in  James  Brown's  foreclos- 
ure, conceived  the  Idea  that  that  decree,  and  also  the  one  in  favor  of  Dee,  and 
Ihe  one  in  favor  of  Boner,  could  be  satisfied  by  one  sale.  They  accordin^cly 
•drew  the  decree  so  as  to  provide  that  there  should  first  be  offered  and  sold  the 
individual  four-fifths  of  the  tract  in  section  16.  and  the  proceeds  be  applied, 
first,  in  payment  of  Dee.  and  any  excess  in  the  payment  of  James  Brown,  the 
plaintiff  in  exeoutton;  and  that  there  should  then  be  offered  and  sold  the  un- 
divided four'fifths  of  the  tract  in  section  21,  and  that  the  proceeds  be  applied, 
^rst.  Id  ttie  payment  oC  Boner,  and  anr  exoesa  in  the  payment  ot  James  Brown. 
The  sale  was  made  under  thla  decree. 

Nov,  this  was  wnmg;  because  J.  K.  Brown's  land  eoaU  not  be  prop- 
•erly  sold,  even  to  pay  his  own  debt,  under  a  decree  to  which  he  was  not  a 
party,  and  much  less  to  pay  a  debt  not  due  from  him,  nor  a  lien  upon  his  land. 
The  court  was  right.  Uier^re,  in  treating  the  sale  of  J.  K.  Brown's  inter- 
est iDTsUd.  We  tiiink  it  was  right,  also,  in  treating  the  sale,  as  an  entirety, 
■Invalid.  This  action  wss  brought  by  him  for  the  putp(»e  of  obtaining  a  de- 
cree  to  the  effect  that  the  sale  <u  to  Mm  was  Invalid,  and  he  com^alns  td  tiie 
<»urt  because  the  court;  went  further,  as  prayed  in  the  ctoas-petfwm.  and  en- 
tered a  decree  treating  the  sale,  as  an  entirely,  invalid.  He  elalms  that  the 
joint  debt  due  from  him  and  Joshua  Brown  to  Dee,  and  the  Joint  debt  due 
from  them  to  Bonw.  should  remain  satisfied,  as  in  form  they  appear  to  be; 
And  be  insists  that  tlUs  Is  right,  even  though  the  purchaser  gets  only  the  un- 
divided two-fifths  interest  of  Joshua  Brown.  His  position  is  that  that  was 
all  that  could  be  properly  sold  nnder  the  purchaser's  Aeone,  and  all  that  was 
in  fact  sold,  and  that  there  was  no  necessity  that  ths  pun^Mser  should  mafcs 
any  mistake  about  it.  and  no  evidence  that  he  did  make  any  mistake  about  it. 
and  ttiat.  if  he  bid  too  much,  it  was  his  own  folly.  In  supput  of  bis  posi- 
tion that  only  Joshua  Brown's  two-flitbs  interest  was  in  fact  sold,  he  xeliss 
4ipon  a  provision  in  the  decree  that  Joshua's  interest  should  be  sold,  and  also 
upon  the  fact  that  the  execution  ran  against  bis  intweat.  But  the  toansao- 
tion.  taken  as  a  whole,  shows  clearly  enough  that  tbelntralion  was  to  sell  the 
undivided  four^flfths.  Indeed,  the  plaintiff  himself  avars  in  his  petition  that, 
in  making  the  siUe  of  the  intvest  of  Joshua  Brown  In  said  real  estate,  such 
interrat  was  described  as  the  undivided  four-fifths.  This,  we  think.  Is  not 
strictly  true;  but  it  does  appear  to  be  true  to  this  extent:  that  what  was 
sold  was  regarded  as  the  undivided  four-fifths  interest;  and  tlie  plaintiff  can- 
not, we  think,  be  heard  now  to  claim  to  the  contrary.  The  sale  having  been 
80  made,  it  was  properly,  we  think,  held  invalid  in  its  entirety.  This  rnltng 
left  the  decree  in  favor  of  Dee,  and  the  decree  in  favor  of  Boner,  virtually 
still  in  force,  to  be  satisfied,  as  they  should  have  been  originally,  by  an  exe- 
cution issued  upon  each.  And,  inasmuch  as  Dee  and  Boner  had  been  paid  by 
the  purchaaer,  James  Brown,  it  was  proper  that  he  should  be  subrogated  to 
their  rights.  This,  it  seems  to  us.  does  substantial  eciuity.  and  the  decree 
below  must  be  affirmed. 
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Dillon  v.  Shuqab  and  others. 

[Stiprewu  Qnsrt  of  Iowa.   December  li,  1887.) 

1.  YniDOB  AHD  VxiniaB— BoxA  Fidb  Pdbohabbb— Konoa— Ihadbquatb  CoRBiwtATiOK. 

A  peiwn  sold  oerUin  Itnd  to  the  grantor  of  defendants'  auceator,  and,  not  bav- 
Ing  received  his  patent,  aaslRned  his  certificate  of  location.  The  grantor  conreyeil 
by  deed,  bot  the  record  showed  no  title  In  him.  The  land  was  worth  $2,000.  One 
P.  obtained  for  (25.00  a  deed  from  the  original  owner,  and  conveyed  to  plalntitf, 
both  knowing  of  the  deed  to  defendants'  ancestor.  Jfyld,  that  plaintiff  had  inch 
notice  of  dtfendants'  title  as  to  pat  him  on  inquiry,  and  lie  only  obtained  the  in- 
terest that  the  original  ows«  of  the  land  had  at  the  time  he  gave  tha  deed. 

2.  MOKTOAOB!— BOHA  VWM  PtrsOHABBB— FOBnUWnWI— ScABOOATIOM. 

PlalntlfT,  knowing  defendants  had  an  interest  in  cerUln  land,  honght  from  his 
grantor  the  legal  title  of  the  patentee,  who  had  sold  the  land  to  another,  but  had 
never  given  a  deed,  and  gave  a  note,  seoored  by  mortgage.  In  pavment,  which  was 
•old  to  one  who  did  not  loiow  of  defsndanto'  •qbitaUeintereet;  the  record  ebowlng 
ft  legal  title  in  plaintiff.  Brid,  that  the  owner  of  the  mortgage  was  entiUed  to  a  de> 
cree  of  foreclosure  and  a  Judgment  against  the  maker  and  indorser  of  the  mort- 
gage, and  that  he  shonld  first  ezhauat  hia  remedy  against  them,  and.  If  the  land 
was  sold  or  defendants  paid  the  mortage,  thny  Bhonld  he  subrogated  to  bis  rights 
under  the  Jndgment. 

Appeal  from  district  court*  Gutbrle  county;  J.  H.  Hbndbbson.  Jndge. 

W.  F.  Dillon,  plaintiff,  brougtit  an  action  against  Sarah  Shngar  and  others 
to  qaiet  title.  E.  R.  Sajles  intervened,  asking  for  foredosare  m  a  mortgage. 
The  court  dismissed  plaintiff's  petition,  refused  Sauries'  right  to  foreclose,  and 
quieted  title  In  Shugar  and  others.   Sayles  appealed. 

Kaufman  &  (Juemsey,  for  appellant.  Piatt  A  Carr,  C,  A.  d  J.  9.  Serry, 
and  W,  L.  Read,  for  appellees. 

Adams,  C.  J.  The  land  was  entered  by  one  Snavelj.  He  sold  it  to  one 
Maria  Wenrick,  and  she  sold  it  to  one  John  Shugar.  He  died  intestate,  and 
Sarah  Shugar  and  others,  made  defendants  hereto,  are  his  heirs.  After  Snavely 
had  sold  the  land  to  Mrs.  Wenrick,  he  executed  a  deed  of  it  to  Lyman  Porter, 
made  defendant  hereto,  and  he  executed  a  deed  of  It  to  the  plaintiff,  Billon, 
who  claims  to  have  bought  the  same  without  knowledge  of  the  rights  of  the 
Shtigars.  He  gave  his  promissory  notes  for  the  purchase  money,  and  a  mort- 
gage upon  the  land  to  Porter,  and  Porter  sold  the  notes  and  transferred  them 
by  indorsement  to  the  intervener,  Sayles.  The  court  below  held  that  the 
plaintiff  was  not  an  innocent  purchaser  of  the  land,  and  that  Sayles  was  not 
an  innocent  purchaser  of  the  notes  and  mortgage. 

The  controversy  in  this  case  has  arisen  out  of  the  fact  that  the  sale  by  Snavely 
to  Mrs.  Wenrick  was  not  evidenced  by  a  deed,  and  the  plaintiff  claims  that, 
at  the  time  his  grantor,  Porter,  took  a  deed  from  Snavely,  the  latter  did  not 
appear  from  the  record  to  have  made  any  previous  sale  of  the  land  to  any  one, 
and  that  neither  he  nor  Porter  had  any  knowledge  of  such  sale.  In  our  opin- 
ion, both  the  plaintiff  and  Porter  knew  that  Snavely  had  parted  with  all  ben- 
eficial interest  in  the  land,  or,  at  least,  bad  knowledge  of  such  facts  as  put 
them  upon  inquiry;  and  that  in  equity  they  must  be  charged  with  knowledge. 

The  land  was  worth  about  $2,000,  and  Porter  paid  Snavely  only  a  nominal 
conBideration,--$25  or  less.  This  alone  was  sufficient  evidence  to  him  that 
Snavely  did  not  claim  to  be  the  owner,  and  must  have  parted  with  his  Interest 
to  some  one.  Besides,  it  is  shown  that  both  the  plaintiff  and  Porter  knew 
that  the  record  showed  a  coifveyance  from  Mrs.  Wenrick  to  John  Shugar, 
and  the  deed  showed  the  residence  of  Shugar  to  be  in  Oedar  county,  Iowa,  and 
the  plaintiff,  at  least,  if  not  Porter,  knew  Shugar,  or  knew  of  him  by  reputa- 
tiou.  In  our  opinion,  neither  Porter  nor  the  plaintiff  acquired  any  gi'eater 
interest  than  Snavely  had  when  he  made  his  dwd  to  Porter,  and  Snavdy,  at 
best,  was  the  holder  of  the  mere  legal  title. 

As  to  Sayles*  knowledge,  we  have  to  si^  that  the  case  appears  to  us  to  be 
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somewhat  different.  It  is  shown,  to  be  sure,  that  he  had  in  his  possession  at 
one  time  the  deed  from  Snavely  to  Porter.  Now,  as  that  deed  showed  a  con- 
sideration of  only  925  for  a  tract  of  land  worth  about  92,000,  he  would,  if  ha 
had  observed  the  considerallon  and  the  descrip^n  of  the  land,  and  knew  its 
value,  have  seen  enough  to  lead  htm  to  the  inference  that  Snavely  did  not  ex- 
ecute the  deed  upon  the  supposition  that  he  was  the  owner  of  Uie  property; 
but  at  the  time  Sajlee  held  the  deed  he  had  no  interest  In  It  or  the  land,  aad 
ft  does  not  appear  that  he  contemplated  acquiring  any  interest  in  the  same. 
He  testifies  that  he  did  not  even  observe  what  land  was  covered  hy  the  deed* 
and  we  see  no  reason  to  doubt  the  truthfulness  of  this  statMnent. 

The  court  below  seemed  to  think  that  the  record  was  in  such  eondltioa  that 
Sajles  was  bound  to  take  notice  of  the  defect  In  Dillon's  title.  After  the  ei^ 
try  of  the  laud  by  Snuvely,  a  patent  for  the  land  was  duly  executed  to  him,  • 
and  held  for  some  yean  by  the  department.  After  the  execution  of  the  pat- 
ent to  him,  he  probably,  without  knowing  that  it  bad  been  executed,  having 
occasion  to  sell  to  Mrs.  'VTenrlck,  simply  assigned  to  her  bis  certificate  of  loca- 
tion. After  that,  by  virtue  of  the  assigned  certificate,  or  in  some  other  way, 
John  Shugar,  Mrs.  Wenrick'a  grantee,  acquired  the  possession  of  the  patent. 
It  was  probably  delivered  directly  to  him.  and  never  was  delivered  to  the  pat- 
entee. Suavely.  The  court  l>elow  seems  to  think  that,  to  pass  the  title  to 
Suavely,  there  should  have  been  a  delivery  of  the  patent  to  him,  and  that,  as 
tills  was  not  done,  the  title  remained  in  the  United  States,  and  so,  as  Snavely 
bad  neither  the  legal  nor  equitable  title  at  the  time  he  made  his  deed  to  Porter, 
Uie  latter  took  nothing,  and  conveyed  nothing  to  the  plaintiff,  who  is  Sayles' 
mortgagor.  But  it  appears  to  ns  that,  when  the  patent  was  duly  execated 
and  recorded,  and  delivered  to  Shngar,  the  l^al  title  passed  to  the  patentee. 
If,  Indeed,  it  did  not  pass  prior  to  delivery.  ZT.  8.  r.  Sohun,  102  U.  S.  378. 
In  that  case  it  was  mid  that  dellTety  was  not  essential.  But  here  there  was 
a  delivery  Intended,  evidently  for  the  benefit  of  the  patentee,  or  of  some  one 
through  him.  8o  far  as  we  can  see,  then,  Snavely  appeared,  at  the  time  he 
made  his  deed  to  Porter,  to  hold  the  legal  title,  and  we  have  failed  to  find  thi^ 
Sayles  had  knowledge  that  the  equitable  title  was  held  by  any  one  else.  We 
think,  then,  that  Ntyles  must  be  protected.  But,  as  we  have  found  that 
Porter  and  the  plaintiff  were  not  Innocent  purchasers.  It  is  their  duty  to  my 
the  debt  due  Saylee.  and  relieve  the  land.  While,  thoefore.  Sayles  has  Jo^- 
moot  against  the  plaintiff  and  Foiter,  and  rightly  so,  and  appears  to  be  en- 
titled to  a  decree  of  foreclosure,  we  think  that  his  decree  should  provide  thst 
he  shall  first  exhaust  his  remedy  against  Porter  and  the  plaintiff  upon  th^r 
personal  liability,  and.  in  case  of  his  inability  to  collect  his  debt  from  them, 
and  the  same  shall  appear  by  the  return  of  an  execution  that  no  property  of 
theirs  can  be  fonnd,  Iw  may  then  enforce  his  Hen  against  the  mortgaged  ^nd 
by  sale  therefrf;  and,  in  case  the  property  shall  be  sold  for  the  amount  of  the 
debt,  or  in  case  the  heirs  of  John  Shugar  shall  pay  Sayles  the  amount,  th^ 
shall  be  subrogated  to  his  rights  under  the  decree,  and  be  entitled  to  an  ex- 
ecution against  Porter  and  the  plalntifli  Uodifled  and  aflSrmed. 


Jenkims  v.  Babbows  and  others. 

(AyiraM  CbvH  of  Iowa.  Deoembsr  14, 1887.) 

1.  Sxt-Owf  km  CoDirriB-CLAtK— Waaa  ALiovsik  * 

In  an  action  a^aiiiBt  itartiiere  for  servioes  rendered,  the  plaintiff  set  out  In  his  pa* 

tition  a  contract  lur  a  certain  amount  per  month  and  board.  The  defendants  ue 
Died  ttir  contract,  and  one  ol  thetu,  alleging  that  the  plaintiff  boarded  with  bltii, 
set  op  a  cuanter-ciuini  therefor.  H«U  that,  having  denied  the  t»Dtnict  set  up  in 
the  petition,  the  defetidant  eniM  not  claim  that  the  counterclaim  arlBMont  of  the 
contract  or  truiisactiul),  oa  oUiiued  and  alt^;cd  In  the  plain LiiTs  DetiUon,  and  tbil 
the  oouater-claim  waa  pruperiy  stricken  ouL 
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X  PAKtMBB8£Ur— EVIDINCB  Of. 

In  an  action  against  two  defendants  as  paiiners,  th«  testimony  shoved  tliat  ona 
of  the  derendanta  and  a  tbtrd  penon  bad  been  running  a  livery  and  tale  stable.— 
defendant  owning  the  stable,  and  the  third  person  the  horses;  that  the  other  d«> 
fendant  bought  out  the  third  person;  that  this  defendant  told  plainUff  he  had  niado 
the  purchase,  and  had  assumed  the  contracts  of  the  old  fini).  Held  that,  on  this  er- 
idence,  a  Unding  that  the  defendants  were  partners  wontd  not  tie  set  aside. 
&  PLiADiHa — Vasiakob— OancnoH  host  be  Madk  at  Tbial. 

In  an  action  against  partners  for  serrioes  rendered,  the  plaintiff  alleged  la  his  pe- 
tition that  be  had  woried  for  defendants  from  December  2,  1881,  to  Septenibef  22, 
1882.  The  erklenoe  showed  that  a  portion  of  this  time  he  bad  worlced  for  one  of 
the  defendanta,  and  a  third  person,  whose  Interest  la  the  business  the  other  deleud- 
ant  had  parchaaed.  Btld.  that  this  was  a  varianoe  between  the  pleadings  and  the 
prooC  which,  In  order  to  be  taken  adTsntage  of,  mnit  be  objected  to  on  tbe  triaL 

Apjpeal  from  district  court,  Clark  count}';  John  W.  Habtet.  Judge. 

This  was  an  action  by  O.  D.  Jenkins  agaiaat  D.  G.  Barrows  and  Mosejy 
Cbase  to  recover  for  work  done,  and  for  horses  sold.  There  was  a  trial  to  a 
Jury,  and  a  verdict  and  Judgment  for  the  plaintifl.   Defenduits  appeal.  . 

Woodbury  eft  White  and  Shinn  (ft  Booth,  for  appellants.  lielntyn  Bro$, 
and  H.  L.  Karr,  for  appellee. 

Adams,  C.  J.  The  plaintlfC  alleges  that  he  worked  for  the  defendantit,  D. 
C.  Barrows  and  Moselj  Chase,  as  partners,  from  December  2, 1881.  to  Sep- 
tember 22.  1882,  for  which  there  has  become  due  him  the  aum  of  SlTd-SS: 
and.  also,  that  he  sold  and  delivered  to  the  defendants  two  horses,  at  the 
agreed  price  of  9100  each.  The  defendants  denied  tbe  allegations  of  the  peti> 
tion.  and  tbe  defendant  Barrows  filed  a  oounter-clalm  for  bmrd  of  Uie  plaintiff 
and  his  horses. 

1.  The  plaintiff  moved  to  strike  out  the  connter-claim,  and  the  motion  was 
sustained.  The  defendants  assign  the  sustaining  of  the  motion  as  error.  Tiie 
motion  was  made  upon  the  ground,  among  others,  that  "the  counter-claim, 
as  alleged,  did  not  arise  out  of  the  contract  or  transaction,  as  chilmed  and  al- 
leged in  the  plaintiff's  p^ition."  Tbe  defendants  do  not  deny  that  it  sliould 
So  arise  to  properly  constitute  a  connter-datm  under  tbe  statute,  (Code.  8 
2659;)  but  tb^  insist  that  tbe  fact  Is  that  it  did  so  arise.  Tbe  phuntiff  at 
Iflged  In  his  potion  ihat  by  his  contract  with  Barrows  and  Chase  he  was  to 
receive  im  bis  services  a  certain  amount  of  mon^  per  month  and  bis  board; 
but  the  defendants  deny  this  contract  altogether  in  their  answer,  and  do  not 
admit  tb  in  pleading  t^elr  counter-claim.  So  tar.  then,  as  the  answer  and 
counter-claim  show,  it  is  an  independent  claim,  or  new  matter,  constituting 
a  cause  of  action  against  the  plaintiff  in  favor  of  one  of  the  defendants.  In 
our  opinion,  the  court  did  not  err  in  striking  out  the  (»nnter«Iaim. 

2.  Tbe  deffflidants  moved  for  a  new  trial,  on  tin  ground  that  the  verdict  is 
not  sustained  by  the  evidence.  The  court  overruled  the  motion,  and  tlie  de- 
fendants insist  that  in  so  doing  there  was  error.  Under  the  instructions  of 
the  court  tbe  jury  must  have  found  that  tbe  defendants  were  partners,  or 
held  themselves  out  as  such.  They  insist  that  tliere  was  no  evidence  to  sup- 
port such  findings.  The  evidence  shows  that  in  December,  1881,  the  defend- 
ant Barrows  and  one  Harrison  kept  a  sale-stable  in  Osceola;  that  Harrison 
owned  the  horses,  and  Barrowi  the  stable;  ttiat  Barrows  was  an  expert  in 
boying  horses,  and  rendered  services  in  that  respect.  The  understanding 
was  that,  if  there  were  anyproflts,  Barrows  should  have  such  share  as  would 
be  right.  Abont  the  first  of  J'ebruary,  1882.  the  defendant  Chase  bought 
Harrison  out,  and  the  business  of  keeping  a  sale-stable  was  continued.  Bar* 
rows  continued  to  render  services  in  buying  as  he  liad  done  before;  sometimes 
paying  his  own  money  for  horses,  but  ttie  evidence  seems  to  show  that  tbe 
title  tu  the  horses  was  talcen  in  ChHse.  As  to  what  the  arrangement  between 
ium  and  Chase  was  the  evidence  is  conflicting.  The  plaintiff,  during  tlietime 
tbat  Harrison  had  been  interested  in  tbe  business,  bad  t>een  empluj-ed  in 
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taking  charge  of  the  horses  in  the  stable.  After  Chase  bought  Harrison  ont, 
^the  plaintiff  continued  in  the  stable,  working  in  the  same  capacity.  Tbe  evi- 
'dence  tended  to  show  that  in  the  outset  he  worked  for  Barrows  So  HarrisoQ 
at  tbe  agreed  price  of  S16  per  month.  At  the  time  Ohase  bou^t  Harriaoa 
out.  according  to  the  testimony  of  the  plaintiff.  Chase  told  him  that  he  had 
bought  Harrison's  interest  in  the  horses,  and  that  he  and  Barrows  now  owned 
them,  instead  of  Barrows  &  Harrison,  and  that  the  pl^ntiff  was  to  continue 
in  tbe  same  work  for  him  and  Barrows,  and  that  he  bad  assumed  the  con- 
tracts ot  the  old  firm.  The  plaintiff  testified  that  he  informed  Barrows  of 
what  Chase  said,  and  that  Barrows  replied  that  that  was  all  right.  He  also 
testified  that  It  was  agreed  afterwards  that  he  should  receiTe  for  the  future, 
•20  per  month.  This  is  the  evidence  relied  upon  in  the  main  to  sustain  the 
verdict  in  respect  to  the  relationship  between  the  defendants;  and,  while  It  is 
rebutted  to  some  extent,  we  cannot  say  that  the  verdict  is  without  support. 
We  may  say,  also,  that  we  think  that  the  verdict  is  not  without  support  In 
respect  to  the  time  the  plaintiff  was  employed,  and  the  wages  he  was  to  re- 
ceive. 

The  defendants  contend  that,  according  to  the  plaintiff's  testimony,  he  did 
not  work  for  the  defendants  during  the  time  for  which  he  was  allowed.  It  is 
said  that  he  testified  that  he  worked  more  than  two  months  with  one  Han- 
son, moving  a  house.  But  he  expressly  testified  that  he  did  not  work  for 
Hanson;  and  he  testified,  at  another  time,  that  he  worked  for  the  defendants 
until  September,  1882,  with  the  exception  of  19  days.  Tbe  plaintiff  was  al- 
lowed to  recover  from  December  2,  1881.  The  evidence  did  not  show  that 
the  plaintiff  performed  labor  for  the  defendants  from  that  time.  His  labor 
for  them  commenced  about  the  &vat  of  February,  1882.  His  recovery  for 
labor  between  December  2, 1881,  and  the  time  he  commenced  working  for  the- 
defendants,  must  have  been  based  upon  the  evidence  that  he  performed  labor 
for  Barrows  &  Harrison,  and  that  the  defendants  afterwards  agreed  to  pay 
for  it  in  considei-ation  of  his  continuing  in  their  service,  and  by  assumption 
of  Barrows  &  Harrison's  debt  when  Chase  bought  Harrison  out.  This,  we 
think,  presents  a  case  of  variance  between  the  allegations  and  tbe  proof.  The 
plaintiff  sought  to  recover  for  a  certain  amount  of  laboc  at  an  agreed  price. 
The  lalwr  and  agreed  price  were  proven,  (taking  the  plaintiff's  testimony  to 
be  true,)  and  the  variance  consisted  In  the  fact  that  the  labor  was  not  per- 
formed for  the  defendants  as  averred.  So  far  as  the  evidence  Is  concerned, 
however,  a  right  of  recovery  was  established,  arid  for  the  amount  claimed ; 
but  the  facts  upon  which  the  amount  of  recovery  depended,  differed  In  one 
respect  from  the  facts  pleaded.  Taking  this,  then,  to  be  a  case  simply  of  va- 
riance t}etween  the  allegations  and  the  proof,  the  case  was  to  be  governed  by 
sections  2686  and  2687  of  the  Code.  Whatever  objections  the  defendants  be- 
came entitled  to  raise,  cannot,  we  think,  properly  be  raised  for  the  first  time 
in  this  court. 

It  is  insisted  by  the  defendants  that  the  verdict  was  the  result  of  passion 
and  prejudice.  Our  attention  is  called  repeatedly  to  the  testimony  of  Bar- 
rows and  Chase,  which  upon  many  points  was  directly  in  conflict  with  that  of 
the  plaintiff.  Possibly,  this  court  would  have  found  differently  upon  the 
facts;  but  the  question  as  to  the  credibility  of  witnesses  and  weight  of  evi- 
dence was  for  the  jury,  and  we  cannot  say  that  there  was  such  indication  of 
passion  or  prejudice  that  we  should  be  justified  in  disturbing  the  judgment.. 
We  tMnk  that  the  judgment  must  be  affirmed. 


Digilized  by  Google 


Iowa.] 


FOSTE&  V.  BYRNE. 


618 


FoerrsB  and  another  v.  Btbne. 
{Supreme  Court  of  Iowa.   December  16,  1887.) 
CoiwriTUTioiTAL  Law— Act  Ikpaieihg  Obligatioit  of  Cobtbaoib— Exmpnoit  of  Hohb- 

BXKAD  PUBCHABTO  WITH  PeKSIOM  MoBBT.  .  .     ,  ^  .  ,    ^,  . 

A  homartead  parebased  with  penBion  money,  ana  levied  npon  In  iatisfaction  of 
a  debt  contracted  prior  to  snch  parchase,  U  not  exempt  front  execution,  un<ler  Acta 
aoth  Ooi.  Aasem.  Iowa,  c  23,  proTldlng  for  the  exemption  of  pension  money,  or 
the  property  pnrchaaed  therewith,  and  that  such  exemption  "shall  apply  to  debts 
of  anch  pensioners  contracted  prior  to  the  purchase  of  such  homestead/'  Thepro- 
Tisiona  of  this  act,  as  to  anch  debts,  are  in  oonflict  with  Const  U.  &  art.  1,  f 
wbldi  daolaiw  that  **  no  itate  shall  pass  any  law  impairing  tbe  obligation  of  con- 
tracts."  BioK  and  Botsmkik,  JJ.,  diaBenmig. 

Appeal  from  district  cocut,  Clinton  oouoty. 
•  Flaintifls,  Foster  ft  Hannnm,  bronght  an  action  on  an  acooant  for  goods 
and  merchandise  sold  to  defendant,  George  W.  Byrne.  They  sued  out  a  writ 
of  attachment,  which  was  levied  on  ootidn  real  estate.  Defendant  moved  to 
discharge  the  proper^  from  the  levy,  on  the  ground  that  It  was  exempt  tttm 
seizure.  Tbe  oout  sustained  that  motion,  and  the  present  appeal  is  from 
that  order. 

PoteoZ-fft  Armmtrout  and  P.  B.  WeHfB^  for  appellant.  Mmrill  A  Zm,  foe 
appellee. 

Bkbd,  3,  Tbe  debt  tea  the  recovery  of  which  the  Bolt  was  brought  wa« 
eontnctod  prior  to  March  1, 1884.  Tbe  attached  proper^  was  purOliased  by 
defendant  on  the  thirty-flrst  at  January,  1887,  and  paid  for  out  of  money  re- 
e^ved  by  him  firom  tlie  govemmmt  of  the  United  States  as  a  pension;  a 
pension  certlttcate  having  been  Issued  to  him  on  the  nineteenth  of  October, 
1886.  He  intended  when  he  purehased  the  properly  to  occupy  It  as  a  bomfi. 
strad,  and,  shortly  aftw  the  attachment  was  levied,  he  entered  into  it  with 
his  family,  and  has  since  continued  to  occupy  it  as  a  place  of  residence. 

This  court  has  frequently  held  that  the  federal  statute  (section  4747,  Bev. 
St.  U.  S.)  does  not  have  the  effect  to  exempt  from  seizure,  on  execution  or 
attachment,  money  paid  to  a  pensioner  after  tbe  same  has  come  into  his  hands. 
Webb  V.  Holt,  57  Iowa.  712.  IIK.  W.  Bep.  658;  THpUit  v.  Graham,  58  Iowa, 
185. 12  K.  W.  Bep.  148;  Bough  v.  BameU^m  Iowa,  495.  29  X.  W.  Rep.  425. 
A  majority  of  the  court  are  content  to  adhere  to  that  holding.  It  appears  tv 
us  th^  the  language  of  the  act  f  which  Is  set  out  in  the  opinion  In  Webb  v. 
Holtt  tupra)  precludes  the  idea  chat  it  was  the  intention  of  congress  to  ex- 
empt eitlier  the  mon^,  after  it  had  gone  into  the  hands  of  the  pensioner,  ot 
the  property  which  be  may  hare  purehased  with  it.  The  question,  then,  id 
whether  the  property  Is  exempt  under  the  provisions  of  any  statute  of  the 
8tat&  Before  the  enactment  of  chapter  23  of  tiieActs  of  the  Twentieth  Gen- 
eral Assembly,  there  was  no  statute  of  this  state  exempting  money  paid  by  the 
federal  government  to  pensioners,  or  the  property  purchased  therewith.  TtuU 
statute,  by  ita  terms,  exempts  all  money,  received  by  any  person  resident  of 
the  state  as  a  pensioner,  whether  the  same  be  in  the  actual  possession  of  the 
pensioner,  or  loaned,  invested,  or  deposited  by  him.  It  also  exempts  the 
homestead  of  such  pensioner  purchased  and  paid  for  with  pension  money. 
The  act  tocA  effect  March  28,  1884,  after  the  debt  in  question  was  contracted. 
But,  by  the  express  language  at  the  act,  the  exemption  created  by  it  "shall 
apply  to  debts  of  such  pensioners  contracted  prior  to  the  pnnhase  of  su^ 
homestead." 

The  point  urged  by  tbe  appellant  is  that  the  act.  In  so  far  as  It  undertakes 
to  exempt  property  acquired  after  a  debt  is  contracted  from  seizure  for  the 
satisfaction  of  the  debt,  is  in  conflict  with  section  10,  art.  1.  Const.  IT.  S., 
wbicb  declares  that  "no  state  shall  pass  any  law  impairing  the  obligations  of 
oontracts."  The  supreme  court  fA  the  United  States  has  frequently  held  that 
v.35N.w.no.6— 33  ^  , 
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statutes  which  undeitake.  after  contracts  are  entered  Into,  to  exempt  proper^ 
from  seizure  for  tlieir  aatlsfai^ion,  which,  bat  for  the  exemption  created, 
would  have  been  liable  to  seizure,  were  in  conflict  with  that  provision.  Sd- 
wards  v.  Kearzey,  96  17.  S.  595;  Walker  T.  Whitehead^  16  Wall.  314;  ffunn 
V.  Barry  f  15  Wall.  610.  The  holding  in  these  cases  is  quite  conclusire  of 
the  quesUon  before  us.  The  provision  of  the  statute  in  question  cannot  be 
sustained,  and  the  onler  appealed  from  must  be  reversed. 

Bbcx;  J.,  {dUsentlng.)  1.  Chapter  23.  Acts  20th  Gen.  Assem.,  which 
took  effect  March  25,  1&}4,  provides  that  the  homestead  of  a  penstouer.  pur- 
chased with  the  proceeds  of  his  pension,  shall  be  exempt  from  seizure  and  sale 
for  his  debts,  contracted  either  before  o^  after  the  purchase  of  such  home- 
stead. Defendant  relies  upon  this  statute  to  support  his  claim  that  the  prop- 
erty is  exempt.  It  is  insisted  by  counsel  of  plaintiffs  that  the  statute,  so  far 
88  it  applies  to  debts  contracted  before  the  purchase  of  the  homestead,  is  in 
conflict  with  the  constitution  of  the  United  States,  in  that  it  impairs  the  ob- 
ligation of  contracts.  I  need  not  consider  the  question  thus  raised,  further 
than  to  inquire  whether  the  pension  is  exempt  by  the  statute  of  the  United 
States  from  all  debts  of  the  pensioner.  If  it  is,  no  creditor  of  the  pensioner 
can  react  the  pension,  without  regud  to  the  time  the  debt  was  contracted. 
There  can.  therefore,  be  no  impairment  of  contract  by  the  st^te  of  this  state 
just  referred  to. 

2.  Theact  of  congress  under  which  defendant's  pension  was  granted  contains 
this  provision:  "Section  4747.  Ko  sum  of  money,  doe  or  to  become  due  to 
any  pensioner,  shall  be  liable  to  attachment,  levy,  or  seizure,  Iqr  or  under  any 
l^al  or  equitable  process  whatever,  whether  the  same  remains  with  the  pen- 
sion office  or  any  officer  or  agent  thereof,  or  Is  in  course  of  transmission  to 
the  pensioner  entitled  thereto;  but  sbail  inure  wholly  to  the  benefit  of  such 
pensioner."  See  Bev.  St.  U.  S.  %  4747.  It  is  obvious  tiiat  this  provision  was 
intended  for  the  benefit  and  protection  of  pensioners,  and  not  wholly  of  the 
officers  of  the  United  States,  in  view  of  the  fact  that,  under  the  decisions  of 
the  United  States  supreme  court,  money  appropriated  by  the  government  to 
a  citizen  cannot  be  reached  by  any  process  to  subject  it  to  his  debts  until  it  is 
actually  paid  into  the  hands  of  the  citizen.  It  was  held  in  Buchanan  v.  Alex- 
ander,  4  How.  20,  that,  "so  long  as  money  remains  in  the  hands  of  a  disburs- 
ing officer,  it  is  as  much  the  money  of  the  United  States  as  if  it  had  not  been 
drawn  from  the  treasurer.  Until  paid  over  by  the  agent  of  the  government 
to  the  person  entitled  to  it,  the  fund  cannot,  in  any  legal  sense,  be  considered 
a  part  of  his  efFects."  Pensions  are  only  paid  to  the  pensioner  in  person,  or 
upon  checks  payable  to  his  order.  Bev.  St.  U.  S.  g  4765.  It  is  Impossible, 
under  the  case  just  cited,  to  reach  money  of  a  pensioner  by  any  process  until 
it  is  paid  to  him.  The  provision  above  quoted,  being  an  enactment  of  a  prior 
decision,  must  be  presumed  to  have  had  other  purposes  than  the  protection  of 
the  government  officers;  for  we  will  presume  that  congress  knew  that  the 
officers  were  already  fully  protected  by  the  decision  of  tJie  supreme  court. 
Indeed,  the  section  quoted  so  declares  in  enacting  that  the  pension  "shall  in- 
ure wb<dly  to  the  benefit  of  the  pensioner. "  It  is  plain  tliat  protection  to  the 
pensioner  is  a  purpose  of  the  eaactment,  and  it  is  equally  plain  that  such  pro- 
tection was  not  against  attempts  to  subject  the  pension  to  the  seizure  upon 
process  before  it  had  reached  the  hands  of  the  pensioner;  for  that  protecti<»i 
was  fully  secured  by  the  decision  of  the  United  States  supreme  court.  The 
protection  to  the  pensioner  Intended  by  the  statute  clearly  begins  after  the 
pension  money  reached  the  bands  of  the  pensioner,  and  its  character  and  extent 
is  expressed  by  the  declaration  that  the  pension  "shall  inure  wholly  to  tbs 
benefit  of  such  pensioner."  That  declaration  cannot  mean  simply  and  only 
that  he  Is  to  hold  the  money  as  his  property,  subjet^  to  liability  for  his  debts, 

9  other  prop«^.  He  would  have  that  right  without  the  statute.  We  will 
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not  preanme  ttiat  congreAs,  by  a  statute,  would  do  the  vain  tiling  of  cODfeiv 
ling  a  light  aLready  poeaeased  by  Uie  eitiaen.  Kor  can  it  mean  that  the  money 
ahaU  be  protected  from  proceaa;  but  that  a  homeatead,  which  ia  reoogniz^ 
and  protected  under  both  agonal  and  state  legiahttion,  i£  bought  with  pro- 
ceeda  ot  a  pension,  ahaU  be  aobject  to  proceaa.  The  penaloner  attempts  to 
have  the  **beaeflt"  of  a  homestead  by  purchase  with  his  penakni  momty.  If 
the  homestead  beccnnes  liable  to  his  debts,  his  pension  does  not  "inure  wb^ 
to  his  benefit."  I  am  brought  to  the  oontiluaion  by  these  and  other  reasons 
that,  under  the  statntfla  of  the  United  States,  a  person  may  hold  a  faomertead 
purchased  with  his  pmslon  money,  free  from  all  debtSi  without  rsgaid  to  the 
time  th^  were  contracted. 

3.  That  it  is  competent  for  oongress  to  grant  this  inroteetion  cannot  be 
doubted.  The  pension,  while  earned  invaluable  patriotic  service.  Is  a  grat- 
uity on  the  part  of  the  goremment  in  the  sense  that  it  is  not  granted  under 
any  oontoiet.  Surely  the  government  may  provide  that  its  gratuity  to  its 
pi^otlo  def end«a,  given  as  a  meager  reoompenae  for  health  lost,  blood  abed, 
and  Uvea  aacriOced  w  defenae  of  the  Union  and  the  constitution  shall  "inuie 
wholly  to  the  benefit  of  tlie  penalraer."  Shall  not  the  sovereign  giver  of  a 
gratul^  prescribe  how  it  shw  be  used  and  enjc^ed?  In  granting  homesteada. 
congreea  haa  exerdaed  this  sovereign  authtni^,  and  exempted  them  from 
debto  contracted  prior  to  their  acquisitiona.  Bev.  St.  U.  S.  §  2296.  I  have 
never  heard  these  proviaicms  queaUoned  on  tiie  ground  of  want  of  authority 
In  congress  to  enact  them*  and  am  avrare  of  no  prindpleB  upon  which  objec- 
tions thereto  can  be  based.  In  support  of  these  views,  see  FoUoftoto  v.  Wer- 
ner, 51  Wis.  85.  7  N.  W.  Rep.  911. 

I  reach  the  conclusion  tliat  defendant's  homestead  is  exempt  from  plain- 
tiffs* claim,  which  is  in  conflict  with  Wehb  v.  Holt,  57  Iowa.  712.  U  K.  W. 
Bep.  658,  decided  by  a  majority  of  this  court.  Ttie  decision  in  that  case,  in 
my  opinion,  ought  to  be  overruled.  See  OobU  v.  Btephentont  68  Iowa,  270, 
26  N.  W.  Bep.  43a 

BoxHBOCs,  J.,  concurs  in  thia  dissent. 


TTawmq  ff,  PaIiKSB* 

(Supreme  Qniri  of  /ouo.   December  15,  1A87.) 

ICOBTOASn — FOBBCLOSURB  FOB  iMSTALLIfBKT— SkDRITT  ExHADfflED  BY  SALE. 

PUinttflTs  husband  purcliesed  lands,  and  mortgaRCd  tbem  to  secure  [laynienk  of 
certain  ptomiwory  ootasftivMi  defendant.  Sonieof  tbese  notes  came  Into  the  po*. 
session  or  one  M.,  wbo,  upon  llialr  non-^yment,  obtained  judKiuent  and  decree  of 

foreclosure.  On  others  of  the  nutrs,  which  matured  later,  defendant  also  obtained 
jndcment  and  decree.  M.  'sold.  under  his  decree,  a  certain  portion  of  said  land  oo. 
ciipied  by  plaint!  IT  as  a  homestead,  bidding  it  in  iilniself.  Subsequently  plaiiitifTi 
husband  conveyed  said  land  to  plaintiff,  and  she,  as  grantee  of  a  judj^nient  debtor, 
redeemed  said  land  from  M.  Held,  that  the  property  In  question,  redeemed  by 
plaindfT,  became  divested  of  defendant's  lien.  Its  sale  under  fbreclMuraexfaaiutea 
the  property  so  far  as  the  mortgage  debt  was  concerned. 

Appeal  from  district  court,  Ilardin  county;  John  L.  Stjsvens.  Judge. 

Action  in  equity  by  Woblcelina  Harms,  to  set  aside  an  execution  siUe  of  40 
acres  of  land.  There  was  a  decree  for  tiie  plaintiff.  The  defendant,  U.  D. 
IVilmer.  appeals. 

IfagU  fJb  BirdsaU,  for  appellant.  Williams  d>  Baker,  for  appellee. 

Adams,  C.  J.  The  execution  in  this  case  was  issued  upon  a  judgment  ren- 
drred  in  favor  of  tbe  defendant.  Palmer,  against  one  Harm  S.  Harms.  The 
pro|>erty  levied  u^wn,  liowever,  l}elonged  to  the  plaintiff  Wobkelina  Harms. 
So  fur  there  lii  no  controversy.  The  controversy  arises  out  of  the  fact  that, 
at  the  time  the  defendant's  judgment  was  rendered,  the  property  belonged  to 
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tbe  Judgment  debtor.  The  {^nt!ff  aoqulred  title  by  purchase  and  oonvey- 
ance  frran  him*  after  the  rendition  of  the  Judgment.   The  defendant  oont«id& 
that  the  lien  of  the  judgment  was  in  foree  npon  tbe  property  after  it  passed 
into  the  plaintiff's  lutnds.   Tbe  phdntifl  contends  that  it  had  been  divested 
reason  of  an  execatlon  8!de. 

The  tact  l8  that  this  property  bad  been  mortgaged  to  secure  certain  pnnnls- 
BQiy  notes.  On  a  part  of  the  notes  one  Morton  obtained  Judgment  and  a  de- 
cree of  foreclosure.  On  others  of  the  notes,  vhich  by  tbelr  terms  matured 
later,  the  defendant  obtained  Judgment  and  a  decree  of  foreclosure.  Morton 
sold  under  bis  decree,  and  bid  in  the  properly  for  the  amount  of  his  judgment; 
and  the  plaintiff,  as  grantee  of  tbe  Judgment  debtor,  redeemed  from  Morton. 
In  our  <^inlon,  tbe  property  became  divested  nf  the  defendant's  Hen.  The 
quesUon  presented  has  bem  substantially  ruled  upon  several  times.  The  pnr- 
diaser  of  property  from  a  Judpnent  debtor,  which  has  been  sold  upon  execn- 
tton,  has  tbe  same  right  of  redemption  which  tlie  Judgment  debtor  had.  He 
may  redeem  payiI^[  the  amount  for  which  t^e  property  was  sold,  with  in- 
terest. The  resultof  bis  redemption,  however,  is  not  the  same  as  if  the  judg- 
ment debtor  had  made  no  sale  and  conveyance,  and  had  made  redemption  him- 
self. In  such  a  case,  of  course,  all  the  judgments  gainst  him,  which  would 
be  liens  upon  the  property  if  It  had  not  been  sold  upon  execution,  would  be 
liens  after  redemption.  He  would  sustain  the  same  relation  to  the  land  tlutC 
he  would  to  any  other  land  which  he  might  own  in  tbe  same  county.  If 
Harm  S.  Harms  had  not  sold  and  conveyed  the  land  in  controversy,  but  had 
himself  redeemed,  the  defendant's  Judgment  would  have  been  a  lien  upon  the 
property,  and  could  have  been  enforced  against  it.  The  case  is  difFerent  in 
respect  to  the  plaintifF,  a  grantee  of  the  judgment  debtor.  The  defendant's 
Judgment  was  for  a  part  of  the  same  mortgage  debt  upon  which  Morton's 
judgment  was  rendered.  The  sale  under  Morton's  judgment  exhausted  the 
property  so  far  as  that  mortgage  debt  was  concerned.  It  bad  been  sold  for 
all  that  Morton  or  the  defendant  was  willing  to  give  for  it.  It  was  probably 
sold  for  too  little.  We  must  assume,  indeed,  that  the  right  of  redemption  was 
valuable,  because  it  was  sold,  and  the  purchaser  effected  redemption.  If  it 
was  impracticable  for  the  judgment  debtor  to  avail  himself  of  the  right  on  ac- 
count of  the  balance  of  the  mortg^e  debt  due  by  judgment  against  him,  his 
only  resource  was  to  sell  his  right  of  redemption  for  what  be  could  get.  The 
defendant  has  no  reason  to  complain  that  he  is  not  allowed  to  follow  the  laud. 
He  should  have  bid  at  the  execution  sale  until  the  property  brought  its  full 
value,  and  claimed  a  lien  upon  the  balance  of  tbe  proceeds  after  the  payment 
of  Morton.  This  court  has  persistently  refused,  as  will  be  seen  by  the  later 
decisions  respecting  j  udgment  creditors*  rights  after  execution  sale,  to  lend  it- 
self to  any  scheme  designed  t-o  sacrlfiw  the  judgment  debtor's  property.  The 
rule  contended  for  would  have  that  result.  Clayton  v.  Ellis,  50  Iowa,  590; 
Bgoher  v.  Simmon*,  54  Iowa,  269,  6  N.  TV.  Rep.  274;  Harms  v.  Palmer,  61 
Iowa,  483,  16  N.  W.  Hep.  574;  Hardin  v.  White,  63  Iowa,  633,  16  N.  W. 
Bep.  580,  and  19  N.  W.  Kep,  822. 

In  our  opinion,  the  defendant  was  not  entitled  to  subject  the  land  to  bis 
jn^[inent.  Affirmed. 


Hkllman  v.  KrvssE, 

(Bttpnme  Oowt     Xowa.  December  IS,  18S7.) 

LnnTATiON  or  Acmons— Aoknowlbdgkbrt  bt  Debtor  aftes  AauosiniTT  roB  Bmb- 
ht  or  Ckbditobb. 

William  Stolteben  made  aBslgnment  of  his  property  to  derendant  for  the  benefit 
of  his  creditors.  Plaintiff  filed  a  claim  with  assiftnee,  baaed  upon  six  promissory 
notes  made  to  him  by  assignor.  The  assignee  and  tbe  other  creditors  bled  excep- 
tions to  the  allowance  of  one  of  theae  notes,  on  the  ^und  that  it  was  twrred  by  the 
statute  of  limitations.   After  tbe  claim  of  plaintiff  was  filed  with  the  aaaiguec^  the 
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assignor  made  a  promise  In  writing  to  pay  this  note.  Bt^  it  is  oompetent  for  the 
assignor,  and  he  u  the  only  competent  person,  aftw  assign luent  is  niiids,  to  make 
B  promise  in  writing  to  pay  a  debt  otherwise  barred  by  the  statute  ofUinitaUonSt 
wfifch  written  proniise  would  bare  the  effect  of  rerlTllic  Uie  debt,  and  nmoTing  the 
bar  of  the  statate.^ 

Appeal  from  drcuft  court*  Dubuque  counfy. 

This  Is  a  proceeding  under  an  assfgnment  for  the  benefit  of  creditors.  A 
daim  filed  by  plaintiff,  John  H.  Helbuan,  was  rejected  by  the  decision  of  the 
circuit  court.   Plaintiff  appeals.  , 

Qrdham  A  Cody,  for  appellant.   Fouke  A  Lyont  for  appellee. 

Bbok,  J.  1.  William  Stolteben  assigned  his  property  to  defendant  for  the 
beneQt  of  his  creditors.  The  plaintiff  filed  s  claim  with  the  assignee*  based 
upon  six  promissory  notes  made  to  him  by  the  assignor.  As  to  five*  there  Is 
no  dispute,  but  the  assignee  and  the  creditors,  oUier  than  plaintiff,  object  to 
the  payment  the  other  one.  on  the  ground  that  It  was  barred  by  the  statute 
of  limitations  before  the  assignment.  After  the  claim  of  plaintiff  was  filed 
with  the  assignee*  the  assignor  made  a  promise  In  writing  to  pay  this  note. 
The  dronit  court  held  that  this  new  promise  does  not  remove  Uie  bar  of  the 
statute  (tf  limitations,  which  Is  set  up  by  Uie  assignee  and  the  ottier  oredlt- 
ors.  The  question  tor  our  determinatUm  in  the  case  Is  this:  Is  it  oompetent 
tm  Uw  assigniff,  after  ttie  assignment  is  made,  to  make  a  new  prwnuse  in 
writing  to  pay.  which  will  have  the  etteet  to  revive  the  deU,  thus  removing 
the  bar  of  the  statute?  The  diouit  court  held  that  it  would  not.  We  think 
the  decision  should  have  been  the  other  way. 

2.  The  assignment  transferred  the  legal  tlUe  of  the  property  of  the  assignee, 
to  be  held  in  trust  by  the  assignee  for  Uie  payment  of  the  creditors  of  the  as- 
signor, and,  if  any  balance  remains,  to  pay  it  to  the  assignor,  who  continued 
to  hold  a  trust  interest  to  that  extent  In  the  property.  The  assignment  did 
hot  change  the  relation  of  the  creditors  and  the  assignor.  He  continued  to 
be  the  debtor,  and  his  contracts  upon  which  his  indebtedness  arose  continued 
binding  upon  him.  The  only  effect  of  the  ass^^nment,  as  between  the  debtor 
and  creditors,  was  to  subject  the  pn^rty  assigned  to  the  payment  of  Us 
debts.  The  assignee,  under  the  law,  la  charged  with  the  power  and  duty  to 
devote  the  prop^iy  to  that  purpose.  He  cannot  by  his  acts  or  objecUocs 
change  the  rights  and  relations  existing  under  the  contract  between  the  a»> 
signer  and  his  creditors. 

The  statute  provides  that  an  action  on  a  promissory  note  is  barred  in  10 
years,  and  that  a  cause  of  action  thus  barred  is  "revived  *  *  *  by  a  new 
promise  to  pay  the  same, "  made  in  writing.  Code,  §2539.  This  new  promise 
is,  of  course,  to  be  made  by  the  debtor.  The  statute  does  not  contemplate  the 
promise  of  any  othw  person.  Therefore  it  cannot  be  made  by  the  assignee, 
and  the  statute  of  limitations  conferring  upon  the  debtor  a  personal  right  to 
protection,  cannot,  therefore,  be  invoked  1^  any  other  person.  See  Sanger 
V.  Nightingale,  7  Sup.  Ct.  Bep.  1109.  An  executor  or  an  administrator  may 
plead  the  bar  of  the  statute,  {SanderB  v.  Robertson,  23  Miss.  3f^.)  on  the 
ground,  probably,  that  he  stands  in  the  place  of  the  deceased,  and  may  enforce 
all  of  the  personal  rights  he  held  while  living.  Bat  an  executor  or  admin- 
istrator cannot  revive  the  debt  after  it  is  barred  by  a  new  promise  to  pay,  for 
the  reason,  probably,  that  he  was  not  the  party  making  the  original  promiBe, 
and  is  not  authorized  to  renew  the  promise  of  the  decedent,  and  bind  the 
estate  thereby.  See  Bloodgood  v.  Bruen,  8  N.  Y.  362;  Henderson  v.Ilstetf, 
11  Smedes  &,  M.  9.  The  right  to  invoke  or  waive  the  protection  of  the  statute, 

*Aa  to  what  acknowledgment  of  a  liability  is  sutBcient  to  remOTethe  bar  of  the  stafc* 
ute,  see  Jordan  t.  Jordan,  fTenn.)  3  S.  W.  Rep.  896,  and  note ;  In  re  Kendrick.  (K.  Y.) 
ISN.  E.  Sep.  762;  Angeraia  v.  Naglee,  (Cal.)  16  Fac.  Kep.  371;  Crane  r.  Abel,  (Mich.) 


84  N.  W.  Aep.  S68. 
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being  personal  in  its  natare,  can  be  exercised  by  the  debtor,  and  by  fafm  alone. 
He  may  be  required,  in  good  conscience,  to  waive  it  and  revive  the  debt.  The 
law  will  in  no  manner  impose  a  bu  rden  upon  him  by  forbidding  him  to  do  that 
which  his  conscience  directs  him  to  do.  If  he  revive  the  debt  by  a  new  promise, 
the  other  creditors  have  no  ground  to  complain.  They  are  deprived  of  no 
right  which  is  paramount  to  the  right  of  the  creditor  whose  debt  is  revived. 
They  possess  no  lien  or  priority  which  is  defeated.  They  do  not  stand  in  the 
position  of  purchasers,  and  hold  no  equity  superior  to  the  otiier  creditors. 

3.  Daji  T.  Saldtain,  34  Iowa,  380,  is  not  In  conflict  with  our  conclusions. 
The  person  making  the  admission,  which  In  that  case  was  set  up  as  reviving 
the  debt,  had  no  interest  in  the  event  of  the  suit,  and  it  was  not  sought  to 
bind  him  by  the  judgment.  In  this  case,  the  assignor  is  the  debtor,  notwith- 
standing the  assignment,  and  he  has  an  interest  in  the  distribution  of  the  pro- 
ceeds of  the  property  assigned,  and  is  entitled  to  the  surplus,  should  any  re- 
main after  the  debts  are  paid. 

It  is  our  opinion  that  the  J  udgment  of  the  circuit  court  ought  to  be  reveraed. 


Qbahah  v.  Bvsh  and  another. 

(AipmiM  Cbtat  ef  Iowa.   Deoember  10, 1887.) 

1.  NnoTUBLS  Imrnminirn— CovTucT  or  Sobbtt— Altbhatiok— Additioiial  Sioita- 
Tcax. 

A  note  for  a  loan  of  money  was  signed  by  defeodaot  at>  surety,  but  its  acceptance 
refused  aoleas  a  certain  third  person  would  sign  it,  wlilrh  the  latter  did,  without 
knowledge  or  consent  of  defendant,  and  the  note  was  then  accepted.  Hetd,  in  an 
action  on  the  note,  that  this  was  not  such  alteration  of  the  contract  as  would  avoid 
defendant's  liability. 

8.  Bam «— UtscHABOB  or  Sosxrr — IvpoLVBitor  or  Makkr— Nonci  to  Hoi,dbb  to  Scb. 
Code  Iowa,  I  2108,  provides  that  "  when  a  person  bound  as  security  for  another 
*  *  *  apprehends  that  the  principal  isaboxd  to  become  huohent.  or  to  remove  iier' 
manently  from  the  state,  without  discharging  the  contract,  •  •  •  he  may  by 
writing  require  the  creditor  to  sue  upon  the  aaiue,  or  perttiit  the  surety  to  sue  upon 
the  same.  *  *  *"  In  an  action  upon  a  note,  the  evidence  showed  that  defend* 
ant  served  socb  notice  upon  plaintio,  and  was  refutied;  the  principal  having  be- 
come insolvent  prior  to  the  request.  The  trial  court  rendered  judgment  against 
plaintiff,  and  In  favor  of  defendHnt,  fur  costs,  Hetd  no  error;  the  evidence  not 
showing  that  tlie  principal  was  insolvent  at  tlie  time  of  sendee.^ 

8.  Baxb— PLBADiira — Adscibbioh  or  Bigiviko. 

Defendant's  answer,  after  denying  that  he  signed  the  note  in  suit,  alleged  that  he 
was  solicited  to  join  on  the  note  as  security  fur  the  maker  to  the  plaiiititf,  and  did 
so  join  on  the  note  in  suit  at  or  about  ita  date.  Jltid,  a  sutlicient  adiiiission  of  the 
signing. 

Appeal  from  district  court,  Washington  county;  J.  K.  Jobnson,  Judge. 

Dewey  &  Eicher,  for  appellant  Hush  and  appellee  Fuiguson.  Foiger  A 
Phelpa  and  U.  (£  W.  Scofield,  for  plaintiff,  Graham. 

Action  by  John  Graham  upon  a  promissory -note  executed  by  the  defend- 
ants, N.  B.  Rush  and  A.  Furguaon,  and  one  Hamer.  There  was  a  trial  to 
the  court,  and  judgment  was  rendered  for  the  plaintiff  against  Hush,  and  In 
favor  of  tlie  deiendant  Furguaon,  as  against  the  plaintiff,  for  costs.  Both 
plaintiff  aod  Bush  appeal;  the  latter  perfecting  his  appeal  first. 

Adams,  C.  J.  The  defendant  Rush  pleaded  that  he  signed  the  note  merely 
as  surety,  and  that,  after  be  signed  it,  it  was  materially  altered  by  the  signing 
of  the  same  by  the  defmdant  Furgustm.  The  facts  are  that  the  principal 

^In  the  absence  of  any  atatatory  provision,  the  non-compliance  of  a  creditor  with  the 
request  of  a  surety  to  sue  the  principal  debtor,  made  after  the  debt  is  due,  and  while 
the  latter  is  solvent,  does  not  operate  to  discharge  the  surety,  although  the  debtor  sub- 
aequently  become*  insolvent.  Smith  v.  Freyler,  (Mont.)  1  Pac.  Kep.  214.  See  Benedid 
T.  Thoe,  (Minn.)  8&  N.  W.  Sep.  10,  and  note. 
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maker,  Hamer,  applied  to  the  plalntilt,  Graham,  for  a  loan  of  money*  and  ten- 
dered him  the  aoto  in  qnestfon,  signed  hy  himself  and  the  defendant  Bush, 
and  no  one  else.  Graham  refused  to  accept  the  note  without  an  additional 
anretf.  Hamer  ttien  proonred  IFarguson  to  sign  the  note,  and,  after  that, 
Graham  accepted  it,  and  made  the  loitn  upon  it.  In  our  opinion  the  note 
eonld  not  be  said  to  be  delivered  until  it  was  accepted.  It  did  not  become  a 
oontraet  until  it  was  delivered,  and  ft  fbUows  that  the  signing  by  Fuiguson 
before  delivery  was  not  an  idteration  of  the  contract.  The  cases  relied  upon 
ore  eases  of  the  alteration  of  a  oontrad;.  In  our  opinion  they  do  not  apply. ' 
It  is  Indated  that  th«e  was  no  sufficient  evidence  that  Bush  signed  the  note 
at  all;  but  in  our  opinion  the  a^ing  was  admitted  by  Bush  in  his  answer. 
It  is  true  that  he  denied  the  execution  of  the  note,  but  evidently  meant  that 
he  did  not  execute  the  note  as  it  now  stands.  After  denying  the  execution 
of  the  note,  his  answer  contains  these  words:  "The  truth  is  that  defendant 
Bush  was  solicited  to  join  on  a  note  as  security  for  the  defendant  T.  L.  Hamer 
to  plaintiff  herein,  Graham,  and  did  so  join  on  the  note  in  suit  at  or  alwut  its 
date."  This,  we  think,  ia  sufficient  admission  of  the  signing.  It  appears  to 
ua  that,  on  the  pleadings  and  undispated  evidence,  the  defendant  Bush  was 
liable.  .Other  questions  riUsed  by  him  it  is  unnecessary  to  oonsider. 

We  come,  then,  to  the  plalnHfl*s  appeal  from  the  judgment  rendered  against 
him  for  costs  as  against  Furgason.  The  defendant  Fuiguson  pl^ed  that  he 
served  upon  the  plafntlff  a  written  notice  and  request  to  commence  suit  upon 
the  note,  or  allow  him  (Furgason)  to  do  so,  and  that  his  request  was  refused. 
This  plea  appears  to  have  been  sustained  by  the  evidence.  The  plaintiff,  bow- 
ever,  contends  ttiat  Fnrgnson  was  not  discharged,  because  It  appears  that 
Hamer,  the  principal  maker,  had  already  become  insolvent,  and  had  pernio 
nently  removed  fr<»n  the  state.  The  statute  under  which  the  written  notice 
was  given  and  request  made  is  section  2108 of  the  Code,  and  Isln  these  words: 
"When  a  person  bound  as  surety  for  another  for  payment  of  money,  or  the 
performance  of  any  other  contract  in  writing,  apprehends  that  his  principal 
is  aliout  to  become  insolvent,  or  to  remove  permanently  from  the  state  with- 
out discharging  the  contract,  if  a  right  of  action  has  accrued  on  the  contract, 
he  may  by  writing  require  the  creditor  to  sue  upon  the  same,  or  permit  the 
surety  to  commence  suit  In  such  creditor's  name  and  at  the  surety's  coat."  The 
ptalntifTs  position  is  that  Fuiguson  could  not  have  apprehended  that  his  prin- 
cipal was  about  to  become  Insolvent,  or  remove  permanently  from  the  state, 
bMaase  his  insolvency  and  removal  had  already  transpired.  To  this  it  is  suf- 
ficient to  say  that  the  evidence  does  not  show  that  Hamer  was  insolvent  at  the 
time  of  service  of  the  written  notice  and  request,  but  that  he  was  insolvent 
some  time  prior  thereto.    We  see  no  error. 

Each  {Muty  !q»peallng  must  pay  the  costs  of  his  own  appeal,  and  the  judg- 
ment on  both  ai4>eals  be  affirmed. 


UoKenna  and  another  o.  State  Ins.  Co.  of  Des  Moines. 

(Aiprenw  Oourt  of  low.   December  15,  1887.) 

InDSAVOC— Note  for  Premi  dm— Notice  of  MATrRinr— Mailiwo  LnTSR. 

Iawi  lom  1880,  o.  210,  {  2,  (McCUId'b  Code,  p.  299,]  relating  to  forf^tnres  of 
polidfls,  provides  that  where  a  fire  insnranoe  company  shall  take  a  note  for  the 
premium  on  a  policy,  written  notice  of  the  maturity  of  the  note  shall  be  given  to 
the  Inanred,  and  that  "such  notice  may  be  served  by  roistered  letter,  addressed  to 
the  insured,  and  no  policy  of  insurance  shall  be  suspended  for  non-payment  of 
such  amount  until  tblrty'Oays  after  auoli  notice  has  been  served,"  Jt^d,  that  series 
is  complete  when  the  r^^tared  letter  Is  mailed. 

Appeal  from  district  court,  Buchanan  county;  C.  F.  CotroH,  Judge. 

Action  by  Anthony  HcKenna  and  J«nes  Maroney  upon  a  policy  of  fire  In- 
Bu ranee.  There  was  a  trial  to  the  court,  and  Jndgmertt  was  rendered  for  the 
defendant.  The  idalntiifB  appeal. 
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E.  E.  Hasner,  for  appellants.   Lake  eft  Barmon,  for  appdlee. 

Adaus,  C.  J.  Tbe  policy  in  question  was  issued  to  the  plaintiffs  jointly, 
and  covered  a  building  and  some  personal  property  kept  therein,  which  were 
afterwards  destroyed  by  fire.  The  plaintiffs  gave  their  promissory  note  for 
the  preminm,  and  the  same,  at  the  time  of  tbe  loss,  was  due  and  unpaid.  The 
policy  contained  a  provision  that,  in  case  the  premium  was  paid  by  note,  the 
defendant  should  not  be  liable  for  any  loss  which  should  occur  at  a  time  when 
•  such  note,  or  any  part  of  it,  should  be  due  and  unpaid.  To  en.ible  an  insur- 
ance company,  however,  to  avail  itself  of  this  provision,  It  lias  been  provided 
by  statute  that  written  notice  of  tbe  maturity  of  the  note  shall  be  given  to  the 
assured;  that  "such  notice  may  be  served  either  personally,  or  by  rcQ^istered 
letter  addressed  to  the  insured  at  his  post-ofilce  address,  named  in  or  oa  the 
policy,  and  no  policy  of  insurance  shall  be  suspended  for  non-payment  of  snch 
amount  until  thirty  days  after  such  notice  liaa  been  served. "  Laws  Iowa  1880, 
c.  210,  §  2. 

Tbe  question  presented  in  this  case  is  as  to  whether  a  notice  was  served, 
within  the  meaning  of  the  statute,  30  days  prior  to  the  1<»8.  The  plaintiffs 
contend  that  notice  was  not  thus  served  BO  days  prior  to  the  loss,  and  that, 
such  being  the  fact,  the  policy  had  not  become  suspended.  Tbe  defendant 
relies  upon  a  service  made  by  a  registered  letter.  The  facts  pertaining  to  the 
service,  as  found  by  tbe  court,  are  that  no  post-office  was  named  in  the  pol- 
icy, but  the  plaintiff  Maroney  resided  at  Masonville,  Iowa,  where  the  property 
insured  was  situated;  that  30  days  before  the  note  matured, to-wit.Septembo^ 
1,  1882,  the  defendant  sent  from  Des  Moines  a  Joint  notice  to  both  plaintifb, 
addressed  to  them  in  a  registered  letter  at  Masonville,  which  letter  was  taken 
from  the  post-offlce  by  one  of  the  plaintiffs,  September  13,  1882;  that  a  letter 
should  reach,  by  due  course  of  mail,  Masonville  from  Des  Moines  by  the  sec- 
ond or  third  day  after  the  mailing  of  the  same.  The  loss  occurred  October  9, 
1882,  being  less  than  30  days  from  tbe  time  the  notice  was  taken  from  the 
post-offlce,  but  more  than  30  days  from  the  time  the  same  reached  the  post- 
cifice  if  the  same  arrived  by  due  course  of  mail.  The  plaintifCs  do  not,  as  we 
understand,  dispute  the  validity  of  the  service,  but  merely  raise  a  question  as 
to  the  time  when  the  service  should  be  deemed  to  have  been  made.  Their 
theory  is  that  the  service  was  made  when  the  notice  was  taken  by  one  of  the 
plaintiffs  from  tbe  post-office.  But,  in  our  opinion,  their  position  cannot  be 
sustained.  The  statute  provides  for  two  kinds  of  service.  One  is  called*  in 
the  statute,  "personal  service."  This  is  to  be  made,  of  oonrae,  by  the  achuil 
delivery  in  some  way  of  the  notice  to  the  Insured. 

If  the  plaintiff's  position  is  correct,  that  the  service  by  mail  is  not  made  until 
tlie  actual  delivery  of  the  notice  to  the  insured,  then  that  service  would  be 
personal  serrice,  and  it  would  follow  that  the  provision  for  service  by  mail  Is 
superfiuous.  It  appears  to  us  that  the  fair  inference  is  that  the  legislature 
intended  to  provide  for  oonrtructive  notice*  and  that  the  service  is  to  be 
deemed  complete,  either  when  the  registered  letter  is  mafled,  or  as  soon  there- 
after as  tbe  letter  shonid  be  reeeived  at  the  office  of  its  destination  by  due 
coune  of  mail.  If  this  is  not  so,  the  insured  would  he  able  wrongfully  to 
prevent  his  policy  from  becoming  suspended  by  omitting  to  call  for  mail  at 
tlie  office  where  the  registered  letter  might  be  expected,  or  perhaps  by  refns- 
ing  to  take  from  the  cfflee  a  registered  letter  addreesed  to  him.  It  ia  con- 
tended that  as  the  insured  is  allowed  30  days  in  which  to  pay  if  the  notiee  Is 
delivered  to  him  otherwise  than  by  mail,  we  have  a  legislative  determin^ion 
of  the  length  of  time  which  the  insured  ought  to  have  in  any  case  after  he  is 
actually  noUfled.  But  wecanuot  attach  much  importance  to  this  oonsidenitlon. 
In  no  case  can  the  Insured  be  required  to  pay  sooner  than  he  has  asieed  to 
p^.  The  statute  seems  to  have  been  enacted  out  of  regard  to  the  uct  that 
insured  is  liable  not  to  bear  in  mind  the  date  of  the  maturity  of  his  &ote»  and 
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m>  might*  through  mrae  ftngci^lneas,  be  rdylng  upon  insnnuioe  which  had 
been  suspended.  It  Is  so  Important  to  insurance  companies,  to  enable  thou 
to  sustain  themselTes,  tliat  tlH^  sboold  be  able  to  collect,  with  reasonable  cer- 
tain^ and  promptness,  the  money  upon  which  they  rely  to  pay  losses*  we  an 
reluctant  to  make  any  ruling  which  shall  embarrass  then  In  that  respect. 
We  think  that  the  jodipaent  of  the  district  court  must  be  afflrmed. 


State  «.  Stdbbs. 

ifiUfitrnM  (hurt  qf  iowa.  Deoembn  16, 1887.) 

ArPKAif— No  AasraAOr  oa  Ammttmrr. 

Wh«n  an  appeal  f«  prseanted  upon  •  tnnscrlpt,  without  abstract  or  argnment, 
and  no  «Ror  is  aitoovered  bi  the  reoord,  the  Jodgment  vlU  b«  affirmed. 

Appeal  from  district  court.  Stoty  county;  John  L.  Stevens.  Judge. 
The  defendant,  William  Stubbs,  was  indicted,  tried,  and  convicted  of  the 
crime  of  cheating  by  false  pretenses,  and  he  appeals. 

No  appearance  for  appellant.   A.J,  Baker,  Atty.  (Sen.,  for  the  State. 

BoTHBOOK,  J.  The  cause  is  presented  to  us  upon  a  transcript,  without 
abstract  or  argument.  We  discover  no  error  in  the  record,  and  the  judgcnent 
laafllrmed. 


StATB  «.  BBI0G8. 

iBufrtm  Cbvrt  9t  lomk.  Deoamber  Xfl^  1887.) 

Gammu.  FE&ortoB— Appial — Bioobd  mtibt  Show  Estet  or  jDssunrr. 

Under  Code  Iowa,  \  4522.  which  provides  that  in  criminal  casea  "  do  appeal  can 
be  taken  until  after  Judgment,"  the  abstract  on  appeal  mnat  show  that  a  judgment 
has  been  rendered  Id  the  case. 

Appeal  from  district  court,  Hardin  county;  Joan  L.  Stevens,  Judge. 
The  defendant.  P.  G.  Briggs,  was  indicted  and  convicted  of  grand  larceny. 
He  now  appeals  to  this  court. 

WfWofM  A  3ak9r,  for  appellant.   A.  J.  Bak«r,  Atty.  Qen.,  for  the  State. 

Beck.  J.  1.  The  objections  to  the  judgment  urged  in  argument  will  be  no- 
ticed in  the  order  of  diacusaion  pursued  by  counsel.  The  defendant  moved  to 
quash  the  indictment,  on  the  grounds  that  the  names  of  all  the  witnesses  ex- 
amined before  the  grand  jury  are  not  indorsed  on  the  Indictment,  and  all 
the  minutes  of  the  evidence  taken  before  the  grand  jury  were  not  returned 
with  the  indictment.  In  support  of  this  motion  defendant  filed  the  affidavits 
of  himself,  and  another  who  was  indicted  with  him.  We  need  not  inquire 
whether  the  cause  allied  is  sufficient  to  require  indictment  to  be  quashed. 
The  abstract  fails  to  show  ttiat  we  have  before  us  all  the  evidence  submitted 
on  the  motion.  We  cannot  presume  that  the  facts  brou^it  to  the  knowledge 
of  the  court  did  not  authorize  the  court  to  overrule  the  motion  on  the  ground 
that  it  was  not  supported  thereby.  We  cannot  presume  error,  but  rather 
must  presume  all  matters  which  will  support  the  decision.^ 

2.  Counsel  claim  that  evidence  of  admissions  of  defendant  were  erroneously 
admitted,  for  the  reason  that  they  were  induced  by  promisee  of  immunity. 
But  it  is  aufllcient  to  say  that  the  abstract  and  amended  at»tract  show  that 
no  such  inducements  existed. 

3.  A  witness  in  giving  the  time  of  a  conversation,  stated  that  It  was  after 
defendant  Iiad  his  trial  on  the  preliminary  examination,  as  we  understand  it. 
This  is  complained  of  for  the  reason  tliat,  as  it  is  alleged,  evidence  of  another 
trial  was  admitted.  JHo  evidence  of  the  trial  was  given  further  than  a  refer- 
ence to  it  in  order  to  fix  a  date.  The  al>stract  does  not  sltow  the  matters  on 
which  the  motion  is  based.   The  forcing  are  specimens  of  numerous  ob- 
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JecUonSt  all  of  u  little  merit  u  those  we  have  noticed.  Tliej  demand  no  at- 
tention. 

4.  It  is  insisted  that  the  verdict  is  Dot  supported  by  the  evidence.  We 
think  there  is  no  ground  for  interfering  with  the  verdict  We  cannot  hold 
that  it  ia  not  the  honest,  unbiased,  and  intelligent  expression  of  the  conclu- 
sion of  tlie  jury,  based  upon  the  evidence  t>efore  them.  On  no  point  can  it  be 
said  that  there  is  such  alienee  of  proof  aa  would  authorize  ub  to  interfere. 

5.  But  for  another  reason  we  cannot  interfere  in  the  case.  The  abstract 
upon  which  it  is  tried  fails  to  show  that  a  Judgment  was  entered  in  the  case. 
The  defendant  cannot  appeal  until  after  judgment,  which  must  be  shown,  to 
give  us  jurisdiction.  Code,  g  4522.  Counsel  in  their  ailment  state  that 
there  was  a  judgment  entered.  We  do  not  go  to  the  arguments  of  counsel 
for  the  facts  of  a  case,  but  to  the  abstract  on  which  it  is  submitted. 

The  judgment  of  the  district  court  must  be  affirmed. 


Gaupbell  e.  Cahpbblim 

(auprtmt  Qmrt  id  iiwa.   Dec«nber  16, 1887.) 
1.  DnroBo^AonoH  bt  Win— Suit  MoincT  kat  be  Allowid  Thoush  Divobcb  D>- 

VIBD. 

In  an  action  of  diTorce  brought  by  the  wife,  it  Is  not  Decenary  for  b«r  to  patrrw 
her  right  to  a  divorce  to  entitle  her  to  an  allowance  for  aaft  money. 
S.  Bahb—Sepabation  ahd  Divnion  or  Fbofebty  No  Bab  to  Cuix  pob  Alixoitt. 

A  husband  and  wife  had  separated,  aod  made  a  division  of  property.   Htid,  that 
the  diviafoD  of  property  did  not  bar  the  wife  from  setting  npacuim  for  alimoiiy, 
nor  for  suit  money,  after  action  for  divorce  brought. 
8.  Sakb— SoiT  MoMET— Ahognt— DiBCBETion  or  Court. 

In  an  action  of  divorce  brought  by  the  wife,  upon  an  application  for  an  allov- 
■noeofsult  money  for  her,  the  question  of  her  necenitlesii  a  niatt«r  of  discretion 
for  theconrt,  and  in  the  anence  of  abDse  of  that  discretion  an  appedlate  court  will 
not  interfere.^ 

Appeal  from  district  coarfc,  Adair  county;  3,  H.  Hendebsoh.  Judge. 

Action  fen-  a  divorce  and  for  alimony  brought  by  the  plaintiff,  Susanna 
Campbell,  against  the  defendant,  James  B.  Campbell,  on  the  ground  of  adni- 
tery.  The  defendant  pleaded  connivance  and  condonaUon»  and  the  plfdntiff 
denied  the  same.  While  this  action  was  pending  In  the  court  below,  the 
plaintiff  moved  for  an  order  of  allowance  to  enable  herto  defray  her  expenses 
in  tlie  prosecution  of  the  suit.  The  court  made  an  order  allowing  tier  6350, 
and  from  that  order  the  defendant  appeals. 

W  B,  J)on  Carlos  and  Willard  &  Fletcher,  for  appellant.  JZ.  Xt^ey  and 
€fra»s  A  Btorey,  for  appellee. 

Adaxs,  C.  J.  1.  The  defendant  insists  that  the  afQdavlta  flled  In  resist- 
ance to  the  motion  show  that  the  plaintiff  Is  not  entitled  to  a  dIvOTce.  But 
we  do  not  think  that  upon  the  question  of  an  allowance  of  suit  money  the 
plaintiff  was  bound  to  show  that  she  was  entitled  to  a  divorce.  The  very  ob- 
ject which  she  has  in  view  in  asking  for  the  allowance  is  to  pnt  herself  in  a 
condition  to  show  that  she  Is  entitled  to  a  divorce. 

2.  It  seems  to  be  undisputed  that  the  parties  in  1885.  or  prior  thereto,  sepa- 
rated, and  soon  thereafter  made  a  division  of  the  property.  It  is  insisted  tliat 
the  agreement  f<v  a  division  bars  the  phtlntifl  from  setting  up  a  claim  for  ali- 
mony; but  in  our  opinion  it  cannot  properly  be  allowed  u>  have  such  effect. 
We  think  that  the  most  that  can  be  said  is  that  the  court  below,  in  making 
ber  the  allowance,  should  have  taken  into  consideration,  as  probid)ly  It  did. 
her  pecuniary  condition,  and  granted  only  such  allowance,  if  any,  as  her  ne> 
cessities  seemed  to  require.   The  defendant  relies  upon  Martin  v.  Mariint  65 

>8e«  Wyatt  v.  Wyatt,  (Idaho,)  10  Fee.  Sep.  228.  and  note. 
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lowB,  255, 21 H.  TT.  Bep.  599,  and  Blake  v.  Blake,  7  Iowa.  46.  But  In  those 
cases  the  agreement  which  was  made  was  for  alimony  on  the  disaolution  of 
the  marriage.  In  the  case  at  bar,  the  agreement  was  made  upon  a  mere  sep- 
aration. We  do  not  think  that  the  plaintiff  was  precluded  it  from  aetting 
np  a  claim  for  suit  money  after  an  action  for  a  divorce  was  brought. 

3.  The  defendant  claims  that  the  evidence  shomi  that  the  plaintiff's  pecun- 
iary condition  is  such  ttiat  she  did  not  need  an  allowance  for  suit  money. 
The  evidence  shows  Uiat  the  plaintiff  is  possessed  of  120  acres  of  land,  and  a 
small  amount  of  personal  property.  It  shows,  however,  that  only  a  part  of 
the  land  is  im{ffoved,  and  that  she  is  in  poor  health.  While  there  may  be 
some  doubt  upon  the  question  as  to  the  idaintifl's  necessities,  the  making  of 
such  an  allowance  aa  that  in  question  is  a  matter  of  discretion,  and  it  Is  not 
for  an  appellate  court  to  set  it  aside,  unless  it  shall  appear  that  the  discretion 
was  abused.  Small  v.  Small,  42  Iowa,  111;  Foe»  t.  Foas,  100  HI.  576;  Ifar- 
rison  v.  Harrison,  49  Mich.  240,  IS  N.  W.  Bep.  581;  Ovkmner  v.  Bumnmr,  54 
Wis.  642.  12  N.  W.  Bep.  21.  We  are  not  prepared  to  say  that,  in  view  of 
all  the  circumstances  shown,  the  court  below  abused  its  discretion. 

4.  The  plaintiff  insists  that  this  appeal  was  taken  for  delay,  and  that  she- 
is  entitled  to  damages,  and  for  an  additional  allowance  in  preparing  an  ab- 
stract and  argument.  We  see  no  reason  to  think  that  the  appeal  was  not 
taken  in  good  faith.  As  to  a  f  ucther  allowance  of  su(t  money,  we  have  to  say 
tliat,  with  the  allowanoe  already  made*  the  plainAifl  is  not  dtartitute,  and  we- 
do  not  think  that  she  la  entitled  to  more  now.  Affirmed. 


QUACEEHBTTSH  V.  CHICAGO  ft  K.  W.  Bt.  CO. 
{SupretM  CoxcTt  qf  Iowa.   December  16,  1887.) 

1.  Cabbibrs — Or  PAflBSKeiBB — NmLioailOB — Etidbscb. 

While  piRintitT',  a  passenger  in  one  of  defendant's  trains,  was  sittina  in  a  chair  in 
thecabooHe  attached  to  the  train,  other  cars  were  backed  against  tlis  train  with 
tofUctent  speed  and  violence  to  tlirow  plaintilf  ttom  his  seat  againHt  the  stove,  in- 
juring his  nose.  In  an  action  for  daiiiaffca,  the  Jury  found  tb«  defendant  guilty  uf 
negiigeoce.   Htld,  that  these  facts  sustained  Uw  verdict. 

2.  &AHB— COMTBIBOTOBT  NbGUQBNCX. 

i/eU,  alMQ,  that  sioae  derendant  allowed  the  chair  to  remain  in  the  caboose,  it. 
was  not  contributory  n^ligeuce  for  plaintiff  to  In  i^  instead  of  on  thestatiooary 
seat!  around  the  sides  of  the  car. 

8.  SAVB — D&lfAOB. 

It  appeared  that  plaintiff  never  bad  catarrh  before  the  accident,  but  that  be  bad 
it  soon  afterwards;  and  there  was  medical  testimony  that  an  injury  such  as  the  one- 
received  miglit  produce  catarrh  under  certain  exceptional  circumstances.  Mtld, 
that  the  court  properly  refused  to  instruct  the  Jury  that  there  was  no  auflident  evi* 
dence  that  the  catarrh  was  caused  by  the  injury  complained  of. 

4.  Bavb — ExpEBT  EviDBircB — OaTECTions  to  Qdestioss. 

An  expert  witness  was  aslced  to  "state  whether  a  blow  apon  the  nose,  which  was 
•n£Bcient  to  break  the  bones,  would  probably  excite  inflammatory  action  of  any 
membrane  of  the  nose."  The  question  wa*  oUected  to  as  irrelevant,  iiamateriaf, 
and  leading,  and  tlie  objection  overraled.  Hmi,  that  the  appellate  ooart  could  noi- 
aay  that  the  question  was  improperly  allowed,  on  the  groond  that  there  was  no  ev- 
idence that  any  bones  were  broken,  for  tbis  grotind  of  obJecUon  was  not  suggested 
by  the  objections  interposed  at  the  trial, 

flb  XTn>8iiai-~ADMi8BiBn.iTT— MBDicAit  Book. 

An  extract  from  a  medical  book  la  admissibla  in  evidence^  if  it  has  some  bearing 
upon  the  question  at  issue,  and  its  Indefinitapsw  of  statement  goes  to  its  wdght  In 
evidence  and  not  to  its  admissibilitr. 

Appeal  from  district  court,  Hamilton  county;  S.  If.  Weaver,  Judge. 

Action  by  John  £.  Quackenbush  to  recover  for  a  personal  Injury,  alleged) 
to  have  been  sustained  by  the  plaintiff  while  a  passenger  on  one  of  the  defend- 
ant's trains.  There  was  a  trial  to  a  jury,  and  verdict  and  judgment  wereren- 
dend  tax  the  plaintiff.  The  defeiidant  appeals. 
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Hubbard,  Clark  <•  J>aui9g,  for  appeHaot.    IF.  7.  OovU  and  IT.  JTarMn. 

for  appellee. 

Adaus,  0.  J.  The  plaintiff  was  riding  in  a  caboose.  A  stationary  seat 
had  been  provided  around  the  aide  of  the  car  for  the  acoommodalion  of  pas- 
sengers, but  the  plaintiff,  at  the  time  of  the  accident,  was  sitting  In  a  chair. 
The  caboose  was  a  part  of  a  train  standing  upon  the  track.  Other  cars,  some- 
wliat  heavily  loaded,  were  brought  upon  the  track  to  be  coupled  to  the  part  of 
the  train  wliich  included  the  caboose.  The  moving  cars  were  thrown  baeik 
with  such  force  against  the  standing  cars  that  the  plaintiff,  while  sitting  in  a 
chair  in  the  caboose,  was  thrown  against  the  stove,  and  received  an  inJuTy 
upon  the  noae  which  is  the  Injury  for  which  the  action  is  brought. 

1.  The  defendant  Insists  that  the  verdict  is  without  support,  in  that  there 
was  no  evidence  tending  to  show  negligence  on  the  defendant's  part.  The 
S^intifl's  all^ation  of  negligence,  as  contained  in  his  petition,  is  in  these 
words:  "Said  negligence  was  caused  by  the  defendant's  servants  in  switching 
or  otherwise  moving  cars.  While  ttie  car  in  which  the  plaintiff  was  a  pas- 
senger was  standing  upon  the  track,  with  other  carsformingpartof  the  train, 
a  number  of  heavily  loaded  cars  were  backed  at  great  speed  against  said  stand- 
ing cars,  causing  said  cars  to  oome  suddenly  and  with  great  force  against  the 
car  in  which  the  plaintiff  was  a  passenger,  whereby  he  was  thrown  from  his 
seat  in  the  car  violently  forward  upon  the  stove  in  the  car."  The  defendant 
does  not  deny  that  the  plaintiff  was  thrown  from  his  seat  upon  the  stove  by 
reason  of  the  moving  cars  being  thrown  against  the  standing  cars;  but  it  in- 
sists that  there  was  nothing  in  this  tending  to  show  npgligence.  The  defend- 
ant's contract  was  to  carry  the  plaintiff  safely,  if  it  coiUd  do  so  in  the  exercise 
of  the  strictest  care.  Kow,  the  evidence  shows  that  the  moving  cats  could 
have  easily  been  moved  back  in  such  a  way  as  not  to  injure  the  persons  In  the 
caboose.  We  think  that  the  finding  that  the  defendant  was  guilty  Ot  n^li- 
geuce  is  abundantly  supported.  , 

2.  The  next  position  taken  by  the  defendant  is  that  the  undisputed  evidence 
shows  that  the  plaintiff,  by  his  own  neglig^ice,  contributed  to  the  accident. 
The  fact  relied  upon  is  that  the  plaintiff  was  sitting  in  a  cbfdr.  It  is  said 
that  a  chair  was  a  dangerous  thing  to  sit  In  in  such  a  place,  and  that  the 
plaintiff  should  have  avoided  it,  especially  as  abundanlt  sitting  accommoda- 
tions had  been  provided  by  stationary  seats  around  the  side  of  the  car.  It  is 
not  to  be  denied,  we  think,  that,  in  case  of  any  sudden  and  vioient  pro- 
pulsion of  the  caboose,  a  chair,  not  fastened  to  Uie  floor  or  otherwise  seoured. 
was  less  safe  than  the  seats  around  the  sides;  but  it  is  not  easy  to  dlseover 
what  the  chair  was  In  the  car  for  if  not  as  a  seat.  We  think  that  the  plain- 
tiff was  justified  in  Inferring  that  It  was  placed  there  as  a  seat,  and,  if  so, 
that  the  defenduit  would  so  manage  its  tr^n  in  switching  as  not  to  throw  a 
passenger  or  any  other  person  from  the  chair  upon  the  stove.  We  oaonot  njr 
that  the  plaiotiff  was  guilty  fit  oontribotory  negligence. 

3.  Evidence  was  introduced  by  the  plaintiff  for  the  pmpoae  of  •howingtbat 
the  injury  which  he  received  upon  his  nose  had  produced  catarrh.  The  de- 
fendant asked  the  court  to  instruct  the  jury  that  there  was  no  sufficient  ev^ 
dence  to  warrant  them  in  finding  that  the  plaintiff's  catarrh  was  caused  by 
the  injury  complained  td.  The  court  refused  to  so  instruct,  and  the  defend- 
ant assigns  the  refusal  as  error.  The  plaintiff  testified  that  the  injury  was 
followed  by  catarrh,  and  that  he  had  never  had  catarrh  before.  One  Dr.  Eberle 
was  examined  as  a  witness,  and  was  asked  whether  an  injury  upon  the  nose 
might  produce  catarrh,  and.  If  so,  how.  To  this  he  answered:  "It  might  by 
progression.  Any  inflammatory  action  of  the  membrane  may  produce  catarfh. 
A  lacerated  wound  of  the  cartilaginous  portion  of  the  nose  adjoining  the  nasal 
bones  would  produce  inflammatory  action, "  Another  physidan  who  had  made 
■an  examination  of  the  i^ntiff  *s  nose  testified  that  he  found  it  In  a  highly  in- 
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flamed  omuHtion.  Another  physf clan  testified  that  he  found  inflammation  pro- 
dncing  a  Bansnlneous  discharge.  All  testified,  however,  that  they  bad  never 
known  a  ease  where  catarrh  had  been  produced  hj  an  injury  to  the  aurface  of 
the  nose,  and  one  testified  that  the  books  give  no  instance  where  catarrh  waa 
known  to  so  originate,  hut  he  testified  that  the  books  say  that  there  may  be 
sneh  a  result.  If  the  pl^ntift  received  an  injury  which,  according  to  the 
physicians  and  the  books,  might  produce  catarrh,  and  the  plaintiff  never  had 
catarrh  before,  but  had  it  soon  afterwards,  we  think  that  there  was  some  ground 
for  an  inference  that  the  plaintiff's  catarrh  was  caused  by  the  injury,  and  we 
do  not  think  that  the  court  would  have  been  justified  in  giving  theinstruction 
aaked. 

4.  The  conrt  Instmcted  the  jury  that  an  expert  opinion  that  a  certain  re- 
sult may  possibly  follow  from  a  certain  cause,  that  is,  that  such  result  is 
merely  possible,  and  not  the  ordinary  or  usual  consequence  of  like  conditions, 
does  not,  in  the  absence  ot  prored  fact  or  circumstances  tending  to  that  end, 
contribute  sufficient  evidence  that  ^uch  exceptional  or  possible  result  did  in 
fact  follow  in  the  given  case.  It  is  insisted  that  the  verdict  is  contrary  to 
this  instruction.  Bat,  In  our  opinion,  we  cannot  so  hold.  In  addition  to  the 
evidence  of  the  experts  and  the  books,  there  waa  the  proven  fact  that  the 
plaintiff  never  had  catarrh  before,  and  did  have  it  soon  afterwards.  Besides, 
it  does  not  appear  that  the  jury  found  that  the  catarrh  waa  caused  by  the  in- 
jury, or  allowed  any  damt^^  on  account  of  the  plaintiff's  catarrh.  It  would 
seem,  indeed,  from  the  amount  of  the  verdict,  that  they  did  not.  The  amount 
was  only  $S95,  and  there  was  evidence  that  the  plaintiff  sustained  consider- 
aUe  injury  independent  of  the  matter  of  the  catarrh. 

6.  The  defendant  assigns  as  error  the  overruling  of  an  objection,  interposed 
to  a  certain  question  asked  an  expert  witness  by  ttie  plaintiff.  The  question 
is  in  these  wonte:  *'State  whether  a  blow  upon  the  nose  which  was  sufficient 
to  break  the  bones  would  probably  excite  inflammatory  action  of  any  membrane 
ofthenoae?"  Thewitness  answered,  "Most  certainly."  The  objection  urged 
in  argument  is  that  there  was  no  evidence  that  any  bones  in  the  plaintiff's 
nose  were  broken.  That  objection,  however,  does  not  appear  to  have  been 
specifically  made  upon.tbe  trial.  The  objection  there  made  was  that  the  ques- 
tion was  irrelevant,  immaterial,  and  leading,  and  that  the  witness  bad  already 
testified  upon  the  subject.  There  was  nothing  in  this  which  would  necessarily 
surest  the  objection  now  urged,  and  wecannot  say  that  theoourt  erred  innot 
suaUiining  tlie  objection. 

6.  The  defendant  assigns  as  error  the  admission  in  evidence  of  an  extract 
from  a  medical  work  on  Diseases  of  the  Throat  and  Nose.  The  extract  is  in 
these  worda:  **Furulent  inflammation  of  the  nasal  mucous  membrane  in  ex- 
ceedingly rare  oases  may  be  simply  an  aggravation  of  an  ordinary  catarrh. 
It  may  likewise  result  from  injuries."  The  objection  urged  is  that  the  state- 
ment is  too  indefinite;  but  we  cannot  say  that  it  has  no  bearing  upon  the 
question  at  issue.  If  it  has  some  bearing,  the  indeflniteness  of  the  state- 
ment, it  fqtpears  to  ua,  goes  to  its  value  or  weight  as  evidence,  rather  than  its 
■dmisaibility. 

We  see  no  wror,  and  the  judgment  must  be  affirmed. 


Wat  v.  CmoAGo,  B.  I.  &  P.  Rr.  Co. 

(ffuprema  Qmrt  ef  Iowa.   December  IS,  1887.) 

1.  TaiAii— Tkbdiot  ih  Disbkqabd  or  IirnBUcrioira. 

The  court  instructed  the  jury,  In  effect,  that  the  plointlfF  waa  not  entitled  to  re- 
cover unless  he  hsd  proved,  in  addition  to  the  fact  that  the  coining  together  of  the 
cars  was  of  nnusaal  violence,  some  act  of  n^ligence  on  the  part  of  the  engliieer  or 
train-mm  In  allowing  the  cars  thus  to  come  together.  At  the  trial,  there  was  no 
evidence  teodiog  to  Aow  any  act  in  the  slightest  dq^ree  negligent  in  the  operation 
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of  the  trftin  bejrond  the  fact  of  the  coUiston,  yet  tbejary  fouod  for  the  plainUff. 

JMd,  that  the  iiiatructioiis,  riKht  or  wronf;,  should  have heea  rajp(.>ct«d,  and  thtt  vw- 
dict,  being  in  disregard  of  them,  mmt  be  set  aside. 

S,  Casribrs  —  Or  Pasbxrobis  —  Ibjubt  io  Fbisoi  WaoiravuLLT  oh  Tbaib  —  Qaom 

NfCOUGBKCB. 

I'lalntiff's  IntMtate^  wrongflilt^,  and  withont  the  knowledge  of  the  defendant's 
employes,  aslns  a  pass  belonging  to  another  person,  waa  In  a  caboose  attached  to 
derendant'B  train.  Other  can  were  backed  onto  the  train  with  such  forue  aa  to 
throw  deceaaed  against  the  corner  of  a  platfonu,  thereby  causiDg  biiu  Injury.  In 
aiutt  for  damages  wherein  gross  negligence  on  the  partofdefeudant'aierTautswas 
charged,  the  court  Instructed  the  Jury  that  if  the  train-men  knew,  or  bad  reason  to 
know,  that  the  caboose  was  occupied,  and  yet  moved  ft  recklMly  or  negligently, 
and  in  such  a  manner  as  that  injuryto  persons  who  might  be  in  the  caboose  might 
reasonably  be  expected  aa  the  direct  consequeuce  thereof^  and  deoeaaed  was  in- 
jured thereby,  defendant  was  liable.  SM,  tost  the  Instruction  was  correct.  Av- 
AMB,  C.  J.,  dissenting.* 

S.  Samb— FLumito— BsvuvDAiiT  Uattu— Fsoor. 

Plaintiff  in  his  petition  alleged  that  the  Intestate,  while  a  passenger  on  defend- 
ant's railway,  was  Injured  by  the  n^Mgence  of  defendant's  servants ;  bat,  it  having 
been  established  that,  although  he  was  in  one  of  defendant's  cars,  he  was  wrong- 
fully traveling  on  another  person's  pass,  be  amended  his  petition  by  averring  gro« 
negligeuee  on  the  part  of  defendant's  aerranta,  leaving  the  other  allegations  as 
tliey  stood.  BM^  that  the  allegation  that  plaintiff  was  a  passenger  was  redundant, 
if  plaintiff  relied  upon  the  averaieut  of  gross  negligence,  and  need  not  be  proved. 

Appeal  from  circuit  court,  Mabaaka  county. 

Action  by  Richard  F.  Way.  admlQlatrator,  for  the  reoovexy  of  damages  for 
injuries  sustained  by  plaintiff's  intestate  while  traveling  on  one  of  d^end- 
ant's  trains.  It  is  alleged  in  the  petition  that  the  injuries  complained  of  were 
caused  by  the  gross  negligence  of  defendant's  employes  who  were  in  charge 
of  the  train,  and  that  they  caused  the  death  of  the  intestate.  There  waa  a 
verdict  and  judgment  for  plaintiff,  and  defendant  appealed. 

T.  8.  Wright  and  Lafferttf  4  Morgan,  fmr  appellant.  John  J^.  Laog  and 
Wm.  R.  Laey,  for  appellee. 

Beed,  J.  1.  Tbe  suit  was  instituted  by  the  Intestate  in  hts  lif»*tiroe.  It 
was  alleged  in  the  petition  that  he  was  a  passenger  on  the  train  at  the  time  of 
the  injury,  and  that  the  employes  of  defendant  in  charge  oi  tbe  train,  while 
switching,  caused  the  cars  to  collide  violently,  whereby  he  was  thrown  with 
great  violence  against  the  cupola  platform  In  the  caboose  in  which  he  was  at 
tbe  time,  inflicting  the  Injuries  complained  of.  On  the  trial  of  the  issue 
joined  on  these  allegations,  it  was  proven  that  the  Intestate  was  riding  on  a 
commutation  ticket  which  bad  been  issued  to  another  person,  and  which  con- 
tained a  condition  against  the  assignment  thereof,  and  that  the  conductor  of 
the  train,  when  he  took  up  the  coupons  for  the  fare  of  the  Intestate,  had  no 
knowledge  that  he  was  not  the  person  named  in  the  ticket.  On  appwd  it  was 
held  by  tills  court  that,  upon  that  state  of  facts,  the  relation  of  thecarrierand 
passenger  was  not  created  between  the  parties,  and  consequently  that  defend- 
ant could  not  be  held  liable  on  proof  of  that  slight  degree  of  negligence  upon 
which  it  would  have  been  chargeable  if  that  relation  had  existed.  Bee  Wav  v. 
Railway  Co.,  64  Iowa,  51, 19  N.  W  Rep.  828.  When  the  cause  was  remanded, 
plaintiff  filed  an  amendment  tohis  petition,  retainingtheallegations  of  the  orig- 
inal petition,  and  alleging,  in  addition  thereto,  that  the  injury  was  caused  by 
the  gross  negligence  of  the  employes  in  charge  of  the  train.  On  the  second  trial 
the  proof  as  to  the  circumstances  under  which  the  intestate  was  on  the  train  was 
the  same,  and  counsel  for  the  defendant,  by  motion  to  direct  a  verdict  and  in- 
structions as  requested,  asked  the  circuit  court  to  rule  that  the  petiUoD  was 

>A  pprson  who  attempts  to  ride  on  a  train,  on  a  pass  to  which  he  has  no  right,  can- 
not maintain  an  action  JOr  injuries  caused  by  tbe  earrier'a  negligence.  Hailway  Co.  v. 
Thuiupaun,  <Ind.)  a  N.  IC  Kep.  18. 
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tinproTed  in  its  general  meaning.  The  position  of  counsel  is  that,  as  it  was 
distinctly  averrred  in  the  petition  that  the  Intestate  was  a  passenger  on  the 
train  at  the  time  of  the  injury,  there  could  be  no  recovery  without  proof  of 
that  fact,  and  consequently,  as  there  could  be  no  pretense  under  the  facts 
proven,  and  the  former  holding  of  this  court,  that  the  relation  of  carrier  and 
passenger  existed  between  the  parties  at  the  time  of  the  injury,  the  court  erred 
In  refusing  to  direct  the  jury  to  find  for  defendant.  But  we  think  this  posi- 
tion is  not  maintainable;  for,  while  the  defendant  would  have  been  liable  if 
intestate  had  been  a  passenger,  and  the  injury  had  been  occasioned  by  but 
alight  negligence  on  Its  part,  It  would  also,  under  the  statute,  (Code,  g  1307,) 
be  liable,  even  though  that  rdation  did  not  exist,  if  the  injury  was  caused  by 
the  gross  negligence  or  raisman^ment  of  the  employes  in  charge  of  the 
tral  n ;  so  that  the  allegation  that  he  was  a  passenger  was  redundant  If  plain- 
tiff relied  upon  the  averment  of  gross  negligence,  as,  also,  was  that  averment 
if  he  relied  upon  the  allegation  that  intestate  was  a  passenger.  The  petition, 
then,  alleges  two  states  of  fact,  upon  either  of  which  defendant  would  be  li- 
able, and  some  of  its  averments,  while  material  to  one  of  these,  are  redundant 
as  to  the  other.  And  plaintiff  was  entitled  to  recover  if  he  had  established 
either  of  them,  even  though  he  had  failed  to  prove  the  allegations  which  as  to 
it  were  redundant.  Fossibly  he  could  have  been  required,  upon  proper  mo- 
tion, to  strike  out  one  of  the  averments,  or  to  plead  the  two  states  of  facts  in 
aepnrato  counts;  but  no  such  motion  was  made.  Very  clearly,  we  think,  liis 
right  of  recovery  was  not  defeated  alone  by  the  failure  to  prove  the  allega- 
tion that  the  Intestate  was  a  passenger  at  the  tim?  of  the  injury. 

2.  The  train  was  at  Otley  when  intestate  received  the  injury.  The  engi- 
neer and  a  brakeman  were  engaged  in  switehlng  at  the  time.  The  caboose 
and  11  freight  cars  were  left  standing  on  the  main  track,  while  a  number  of 
cars  were  being  cot  out  of  the  train  and  thrown  upon  a  side  track.  When 
this  work  was  done,  and  the  engine  and  remaining  cars  were  backed  up  to  be 
^upled  to  those  standing,  they  struck  with  such  force  that  the  intestate,  who 
was  standing  in  the  caboose,  was  thrown  against  the  comer  of  the  platform 
•of  the  cupola  by  the  concussion,  and  sustained  the  injury  complained  of. 
Neither  the  engineer  nor  the  brakeman  knew  that  he  was  in  the  caboose. 
The  defendant  asked  the  circuit  court  to  instruct  the  jury  that,  before  they 
«ould  find  for  plaintift,  they  must  find  from  the  evidence  that  the  em- 
ployes in  charge  of  the  train  were  guilty  of  negligence  so  gross  as  to  amount 
to  willfulness,  and  that  a  mere  fiulure  to  exercise  ordinary  care  In  handling 
the  train  would  not  be  sufllclent;  but  that  there  must  have  been  such  con- 
duct  as  indicated  an  intention  to  handle  the  train  as  they  did,  knowing  when 
ttiey  did  so  that  it  would  result  in  injury  to  the  deceased.  The  circuit  court 
refused  to  give  the  instructions  asked.  It  told  the  jury,  in  effect,  how- 
'Over,  that,  while  willfulnras  or  an  actual  intent  by  defendant's  employes  to 
injnre  the  deceased,  was  not  an  element  of  plaintiff's  cause  of  action,  yet  he 
would  not  be  entitled  to  recover  unless  he  had  shown  that  the  act  which, 
caused  the  injury  was  grossly  negligent.  It  also  told  them  thai,  if  the  em- 
ployes who  were  engaged  in  moving  the  train  knew  or  had  reason  to  beliuve 
^lat  the  caboose  was  occupied,  and  yet  moved  it  recklessly  or  negligently, 
without  regard  to  the  safety  of  those  who  might  be  in  the  caboose,  and  in 
such  a  manner  as  that  injury  to  Uiem  might  reasonably  be  expected  as  the  di- 
rect consequence  thereof,  and  deceased  was  injured  thereby,  defendant  was 
liable.  In  so  far  as  tlie  instructions  hold  that  there  could  not  be  a  recoveiy, 
unless  it  was  shown  that  the  act  complained  of  was  grossly  negligent,  they 
«re  favorable  to  defendant,  and  we  need  not  inquire  as  to  their  cori-ectmtss; 
and  we  are  of  the  opinion  that  the  circuit  court  riglitly  refused  to  instruct, 
that  an  actual  intent  to  inflict  an  injury  must  be  shown,  to  entitle  the  plain- 
tiff to  recover.  Such  intent  is  not  necessarily  an  element  of  gross  negli- 
l^ence.  An  act  may  be  committed  without  any  apeciflo  Intent  to  injure  an- 
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other,  and  yet  be  done  with  Buch  dlnregard  of  tlw  sitety  of  ottien  m  to  tendor 

It  KTOsaly  negligent. 

It  may  be  conceded  that,  as  the  intestate  was  in  the  caboose  without  right, 
defendant  owed  him  no  special  duty,  and  that  its  employee  were  not  bound 
to  ascertain  whether  he  was  there  before  commencing  the  work  in  which  they 
were  about  to  engage.  Neither  were  they  required  to  govern  their  conduct 
with  reference  to  the  possibility  of  his  being  there.  Bat  the  caboose  was 
liable  at  any  time  to  be  occupied  by  passengers,  and  the  employes  were  re- 
quired to  take  that  fact  into  account  in  the  performnnce  of  their  duty,  and 
govern  their  conduct  with  reference  to  it.  If  they  performed  the  duty  in  a 
manner  so  unusual  or  reckless  as  to  endanger  the  lives  or  safety  of  persons 
who  might  be  rightfully  in  the  caboose,  they  were  guilty  of  negligence;  and 
if*  as  the  direct  consequence  of  such  negligence,  the  deceased  was  injured,  the 
company  is  liable,  notwithstanding  the  foct  that  he  was  in  the  caboose  without 
right;  for,  by  the  statute  referred  to  above,  (Code,  g  1307.)  it  is  made  liable 
for  "all  damages  sustained  by  any  person  •  •  *  in  consequence  of  the 
neglect  of  agents,  or  by  any  mismani^ement  of  engineers  or  other  employes. " 

a.  Thecircuitcourtgavethe  following  instruction  to  the  jury:  "Themere 
fact,  if  it  be  a  fact,  that  the  cars  were  thrown  U^ther  with  more  than  usual 
force,  is  not  of  itself  suillcient  to  establish  the  defendant's  negligence;  and 
while  it  is  proper  for  you,  in  determining  the  question  of  negligence,  to  take 
into  consideration  the  force  of  the  collision,  y^,  though  it  may  have  been  of 
unusual  force,  yoii  are  not  to  presume  from  this  alone  that  it  was  the  result 
of  ciirelessness  or  gross  n^gligenoe;  but  the  acts  of  carlessness  or  negligence 
must  be  established  by  a  preponderance  of  the  testimony.  If  the  shock  to  the 
caboose  was  caused  by  the  failure  of  the  engineer  or  brakeman  to  properly 
calculate  the  weight  of  the  train,  the  distance  to  be  traveled,  or  the  amount 
of  slack  in  the  train  while  honestly  endeavoring  to  make  a  safe  and  proper 
coupling,  the  plaintiff  cannot  recover;  and  it  is  for  you,  as  reasonable  men, 
to  determine  from  all  the  evidence  whether  or  not  the  defendant's  employes 
were  guilty  of  such  negligence  as,  under  these  instructions,  entitles  the  plain- 
tiff to  recover."  The  clear  meaning  of  this  instruction  is  that  plaintiff  was 
not  entitled  to  recover  anless  he  had  proven  some  circumstance  in  addition 
to  the  fact  that  the  collision  was  of  unusual  violence,  which  tended  to  show 
that  the  engineer  or  fireman  acted  negligently  in  making  the  coupling.  We 
are  clearly  of  the  opinion  that  the  jury  disregarded  this  instruction.  We 
have  found  in  the  record  no  evidence  which  tf>nded  in  the  slightest  degree  to 
show  negligence  in  the  operation  of  the  train,  except  the  fact  of  the  violence 
of  the  coU&on;  nor  have  counsel  pointed  out  any  such  evideoce.  Indeed, 
the  evidence,  aside  from  that  which  tended  to  show  that  the  cars  went  to- 
gether with  unusaal  violence,  was  to  the  effect  that  tiie  coupling  was  made 
in  the  usual  manner,  and  that  the  shock  was  occasioned  by  causes  which  could 
not  be  guarded  against.  We  will  not  inquire  whether  the  instruction  is  oor- 
rect  or  not.  It  was  given  as  the  law  of  the  case,  and  should  have  been  re> 
spected  by  the  jury.  A  verdict  which  has  beenfooud  against  the  instruction 
of  the  cuort  shotUd  be  set  aside,  even  though  the  disr^arded  instructions 
should  be  erroneous.  Upon  the  theory  adopted  by  the  circuit  (»>urt  on  (his 
question,  the  cause  should  have  been  taken  from  the  jury;  for,  upon  that 
theory,  there  was  nothii^  for  them  to  pass  upon.  But  having  aubnUtted  the 
qnestion  to  them,  their  verdict  should  have  been  set  aside  aa  contrary  to  the 
instruction.  Tlie  judgment  must  be  reversed. 

Adams,  C  J.,  dissents  from  the  holding  in  the  second  paragraph  of  the 

opinion. 

Sbbtebs.  J.,  took  no  part  in  the  determination  of  the  case. 
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Gbeen  Bay  ft  M.  Canal  Go.  v.  KAtncAtmA  Water-Power  Co.  «t  al. 

{Supreme  Court  of  Witamain.   December  13,  1887.) 

1.  WATSBS  AlfD  WATEB-CoUReSS~DAU  AcSOOB  Fox  BiTBB— OWMKBSHir  Or  fiTATE. 

The  WiBconatii  act  or  August  8,  1848,  for  the  improvement  of  the  Fox  and  Wifi- 
consin  rivers,  provided  (set^tioa  16)  that,  "wlipre  any  lands,  waters,  or  materials, 
appropriated  by  the  board  [or  public  work?]  atiall  belong  to  the  state,  siinh  lands, 
wateni.  ur  materials,  and  so  much  of  the  adjoining  land  as  may  be  valuable  for  hy< 
dnttlie  or  coiumercial  puri>oses,  shall  be  atnolutely  reserved  to  the  state,  aud  when- 
ever a  water-puver  shall  be  created  by  reason  of  any  dam  erected  or  other  improve- 
ments made  on  any  orgaid  rivers,  such  water-power  shall  belong  to  the  state,"  etc. 
JHeld,  that  the  state  took  the  absolute  ownership  of  the  whole  water-power  created 
by  remon  of  a  dam  across  the  Fox  river,  inclnding  the  water-power  Editing  on  ad- 
joining lands  not  owned  by  the  state. 

S.  Saiib— CoKSTiTirnoNAi,  Law— Takihq  of  Pritatb  FRomrrr. 

Section  la  of  the  Wisconsin  act  of  Aagost  8,  1848,  for  the  IniproTement  of  navi- 
gation of  the  Fox  and  Wisconsin  rivers,  contaitied  a  provision  reserving  to  the  state 
the  absolute  riftht  to  such  water-power  created  by.tbe  erection  of  any  dam  or  other 
improvemetit,  upon  lands  owned  by  the  state  or  others,  as  niigbt  be  valuable  for 
hydraulic  or  commercial  purposes.  Held,  notsncfa  a  takingofprivatepropertyfor 
private  purposes  as  wonld  render  the  provision  invalid ;  the  creatios  of  the  wAter> 
power  being  merely  incidental  totlie  pablle  imivoTenMDtoontfloipUtcdbjtheact.. 

8.  Samk— CoKPEBSATioN— AsBOMpTioK  Of  Patmekt  vt  JJvnm  STATn. 

After  the  completion  of  certain  improvements  to  the  Fox  river,  under  the  act  ot 
1848,  the  United  States  became  the  owner,  by  purcliase,  of  the  title  to  such  improve- 
ments, noder  the  provisions  of  the  act  of  cpngress  of  March  3,  1875^  aud  assuiuetl 
the  payment  of  compensation  to  any  land-owners  entitled  ther^  by  reason  ofsnclh 
improvements.  The  latt«r  act  also  gave  the  right  to  such  owners  to  Institute  pro- 
cemings  for  ascertaining  their  rights.  Held  that,  while  tiieact  of  1848  was  defective 
in  not  making  adequate  provision  for  the  compenaation  of  land-owners,  such  de- 
feds  have  now  ceased  to  be  of  importance,  by  reason  ot  the  aetioa  o£  the  United. 
States  in  aasuming  responsibility  for  the  claims. 

4.  8*Ms — Bight  to  OoHPRKBATtoH — Advsbse  Ubeb. 

Work  on  a  daru  across  the  Fox  river,  erected  anderautbority  of  an  act  ofthe  leg- 
islature, was  besun  subsequent  to  March  3,  18-55.  One  end  of  the  same  rested  on  a 
lot,  the  owner  of  which  never  gave  authority  for  such  use  of  the  land,  nor  were- 
condemnation  proceedings  ever  instituted  to  ascertain  the  damages  to  tiiesame.. 
By  act  of  congress,  approved  March  3,  1875,  the  United  States  became  the  owner  of 
the  dam,  assuming  the  payment  of  damages  in  cases  in  which  compcniiatiun  is- 
now.  or  shall  become,  legally  owing."  Held  that,  as  ou  March  S,  1875,.  there  had 
not  been  20  years  adverse  nser  of  the  lo^  compensation  for  damages  was  owing  to> 
the  owner  thereof,  and  that  the  same  is  sUU  a  valid  claim  ^^nst  the  Vtalttd  States. 

A.  Same— CoxvxTAKCB  or  RtPAHUir  Riohtb— lEUOxcnoR. 

The  owner  of  certain  lands  on  the  Fox  river  execated  a  deed  granting  an  im- 
provement company,  anthorized  by  law  to  erect  a  dank  at  that  point,  the  right  to 
erect  and  forever  maintain  on  such  lands  an  embankment  of  certain  dimensions. 
reeCTviug  to  himself  the  right  to  ase  said  embankmoit,  but  not  so  that  the  same 
•honld  be  itnnred :  also  the  right  to  excavate  a  ditdi  along  theslde  of  tbe  embank- 
ment. The  luiprovenient  company  had  by  law  the  exclusive  right  to  the  surplni 
water-power  created  by  the  dam  and  emban'kment.  Ifetd,  that  the  deed  operated 
as  a  surrender  of  all  riparian  righta  appurtenant  to  snch  land,  and  (hut  an  injunc- 
tion would  lie  to  restraiu  the  grantee  of  suoh  original  owner  from  cutting  through 
the  embaulcment  for  the  purpose  of  otiliaing  the  watw-power. 

^  Samk— Ihteskst  ot  Okahtss. 

Plaintiif,  the  owner  by  purebase  of  a  dam,  and  the  water-power  appurtenant 
thereto,  erected  across  the  Fox  river,  under  authoritv  of  the  Wisconsin  act  of  Au- 
gust 8.  1848,  sold  the  dam  to  the  United  States,  reserving  to  itself  "  the  water-jiower 
created  by  the  dam,  and  by  the  use  of  the  surplus  water  not  required  for  the  pur- 
pose of  navigation,  with  tlie  righta  of  protection  and  preservation  appurtenant 
thereto  aud  iTie  [land]  necessary  to  the  enjoyment  of  the  same,  *  *  *  all  sub- 
ject to  the  right  to  use  the  water  for  all  purposes  of  navigation,"  etc.  Derendant, 
the  owner  of  certain  lota  on  which  was  built  a  portion  of  the  embankment  con- 
nected with  the  dam,  cut  a  canal  through  fliicli  embankment  for  the  purpn^ieof 
taking  water  from  the  pond.  Plaintiff  asked  fbr  a  mandatory  injunction  reiiuiriiiif 
defendant  to  restore  the  embaukment  which  it  b«d  removed,  or  to  permit  plaiutilf 
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to  do  80.  Stld,  thai  the  injunction  wonld  not  He,  plalnUff  haTlng  no  legal  iDt«<- 
est  In  the  dam  or  emhankmmt,  but  only  In  the  eni^OB  V4ter<poweroi«at«l  the 
same. 

Appeal  from  circuit  court,  Outagamie  county. 

The  plaintiff  corporation  controls  and  uaes  a  portion  of  a  water-power  at 
Kaukauna,  in  this  state,  created  by  a  dam  across  the  Fox  river  at  that  place, 
which  was  erected  for  the  purpose  of  improving  the  navigation  of  that  river, 
and  claims  to  own  all  the  surplus  water-power  created  dj  such  dam.  The 
water  is  drawn  by  the  plaintiif  from  the  pond  above  the  dam.  Into  a  canal  on 
the  north  side  of  the  river,  and  is  there  used  by  lessees  vi.  the  plaintiff  to  pro- 
pel machinery.  The  canal  is  a  part  of  the  improvemmt,  and  Is  navigated  by 
boats  and  vessels.  The  defendant  Kaukauna  Water-Fower  Company  is  the 
owner  of  the  land  on  the  south  side  of  the  river,  abuUing  such  dam,  and  of 
land  above  and  below  the  same,  on  the  river,  and  has  constructed  a  canal  for 
the  purpose  of  taking  water  through  it  from  said  pond  to  operate  mills  and 
machinery  on  its  land  below  the  dam.  The  other  defendants  are  in  the  use  of 
portions  of  the  water  so  taken  from  the  pond  by  the  defendant  corporation, 
under  and  by  virtue  of  leases  thereof,  to  them  executed  by  the  defendant  the 
Kaukauna  Water-Power  Company.  This  action  was  brought  to  restrain  the 
defendants  from  drawing  water  from  said  pond  through  the  canal  on  thesouth 
side  of  the  river,  and  'uso  to  compel  the  defendant  the  Kaukauna  Water- 
Fower  Company  to  restore  an  eml>ankment  on  lot  6,  which  it  had  removed,  or 
to  permit  the  plafntifF  to  do  so. 

By  an  act  approved  August  8, 1846.  congress  granted  to  the  state  of  Wis- 
consin, when  it  should  be  admitted  into  the  Union,  a  quantity  of  land  to  aid 
In  the  improvement  of  the  Fox  and  Wisconsin  rivers,  and  to  connect  the  same 
by  a  canal.  This  act  contains  certain  restrictions  not  material  to  this  case. 
By  an  act  of  the  legislature,  approved  June  29»  1848,  the  stato  of  Wisconsin 
gave  its  assent  to  the  act  of  congr^s  of  August  8, 1846,  which  operated  as  an 
acceptance  by  the  state  of  the  grant  therein  contained,  upon  the  terms  and 
conditions  speclQed  In  the  latter  act.  By  an  act  entitled  ''An  act  to  provide 
for  the  improvement  of  the  Fox  and  Wisconsin  rivers,  and  connecting  the 
same  by  a  canal, "  approved  August  8, 1848.  the  legislature  created  a  board 
of  public  works  to  supervise  and  carry  on  snch  improvement.  Sections  15, 
16,  and  17  (which  are  most  material  in  this  case)  are  as  follows: 

"Sec.  15.  In  the  construction  of  such  improvements,  the  said  board  shall 
bave  power  to  enter  on,  to  take  possession  of,  and  use  all  lands,  wators,  and 
inatorials,  the  appropriation  of  which  for  the  use  of  such  works  of  improve- 
ment shall  in  their  judgment  be  necessary. 

"Sec.  16.  When  any  lands,  waters,  or'matorials  appropriated  by  the  board 
to  the  use  of  said  improvements  shall  l>elong  to  the  state,  such  lands,  waters, 
or  materials,  and  so  much  of  the  adjoining  land  as  may  be  valuable  for  hy- 
draulic or  commercial  purposes,  shall  lie  absolutely  reserved  to  the  state,  and 
whenever  a  water-power  shall  be  created  by  reason  of  any  dam  erected,  or 
other  improvements  made,  on  any  of  said  rivers,  such  w8tu--power  shall  be- 
long to  the  stato,  subject  to  the  future  action  of  the  legislature. 

"Sec.  17.  When  any  lands,  waters,  or  materials  appropriated  by  the  board 
to  the  use  of  the  public  in  the  construction  of  said  improvements,  shall  not 
be  freely  given  or  granted  to  the  state,  or  the  said  board  cannot  agree  with 
th3  owner  as  to  the  terms  on  which  the  same  shall  be  granted,  the  superin- 
tendent, under  the  directions  of  the  board,  shall  select  an  appraiser,  and  the 
owner  shall  select  another  appraiser,  who  together,  if  they  are  unable  to 
agree,  shall  select  a  third,  neither  of  whom  shall  have  any  interest,  directly 
or  indirectly,  in  the  subject-matter,  nor  be  of  kin  to  such  owner,  and  said  ap- 
praisers, or  a  majority  of  them,  shall  proceed  to  hear  testimony  and  assess  the 
benefits  or  damages,  as  the  case  may  be,  to  the  said  owner  from  the  appro, 
priatiun  of  such  land,  water,  or  materials,  and  their  award  thall  be  eonclu- 
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flive,  unless  modiSed  as  herein  provided.  If  the  ownershall  neglect  or  refuse 
to  appoint  an  appraiser  as  herein  directed,  after  ten  days'  notice  of  such  ap- 
pointment by  the  superintendent,  theA  sucb  superintendent  shall  make  sucfai 
appointment  for  him." 

From  the  award  of  the  appraisers,  made  pursuant  to  section  17,  an  appeal 
to  the  cirouit  court  is  given  to  either  party  by  section  18  of  the  act,  and  the 
procedure  therein  is  prescribed  in  the  following  sections. 

The  plan  of  making  the  improvements,  under  the  supervision  of  the  board 
of  public  works,  proved  a  failure,  and  was  abandoned  in  185S,  by  the  enact- 
ment of  chapter  98,  Gen.  Laws  of  that  year,  entitled  "An  act  to  incorporate 
an  association  for  the  completion  of  the  improvement  of  the  Fox  and  Wisoon- 
flln  rivers,"  approved  July  6, 18^.  This  act  incorporated  the  "Fox  &Wiscon- 
sin  Improvement  Co.,"  and  granted  to  it  all  the  lands  then  unsold  which  had 
theretofore  been  granted  by  congress  to  the  state  In  aid  of  such  improvement, 
fltibject  to  certain  conditions  specified  in  the  act.  It  also  granted  such  com- 
pany "the  works  of  improvement  contemplated  by  the  act  of  August  8, 1848( 
and  by  several  acts  supplemental  thereto  and  amendatory  thereof,  and  known 
as  the  <  Fox  &  Wisconsin  Hi  vers  Improvement,'  together  with  all  and  singu- 
lar Uie  rights  of  way,  dams,  locks,  canals,  water-power,  and  other  ^purte- 
nances  of  said  works,  also  all  the  rights  possessed  by  the  state  of  demanding 
and  receiving  tolls  and  rents  for  the  same,  so  far  as  the  state  possesses  or  la 
authorized  to  grant  the  same,  god  all  privilegee  of  constructing  satd  works 
and  repairing  the  same,  and  all  other  rights  and  privileges  belonging  to  the 
improvement,  to  the  same  extent  and  in  the  same  manner  that  the  state  now 
bdlds  or  may  exercise  such  rights  by  virtue  of  the  acts  above  referred  to  in 
this  secUon,  fsection  2.T* 

Chapter  112,  Laws  iSoG,  renewed  and  oonflrmed  the  grant  to  the  improve- 
nent  company;  but  upon  the  condition,  among  others,  that  such  company 
should,  within  90  days  after  the  passage  of  the  act,  make  a  deed  of  trust  to 
three  trustees  to  be  appointed  by  ^e  governor,  with  the  asamt  of  the  com- 
pany, conveying  to  such  trustees  the  lands  Uius  granted  to  the  company  by 
the  act.  and  all  the  other  property,  rights,  and  franchisea  belonging  to  the 
company,  in  trust  fbr  certain  uses  and  purposes  therein  expressed.  Such 
conveyance  was  duly  made  by  the  company,  as  required  by  the  act,  to  the 
trustees  duly  selected  for  that  purpose.  By  chapter  179,  Laws  of  1851,  the 
legislature  authorized  the  governor  to  enter  into  a  contract  with  Morgan  L. 
Uartin  for  the  completion  of  the  improvement  of  Fox  river  between  Green 
bay  and  Lake  Winne&ago,  and  a  contract  to  that  effect  was  duly  entered 
into,  pursuant  to  that  May  14, 1851.  This  was  while  the  improvement 
was  under  the  snpeirvision  of  the  board  of  public  works.  Under  this  contract 
Martin  built  the  dam  in  question  at  Kaukauna  in  1854  and  1855. 

The  Fox  river,  at  the  point  where  such  dam  is  erected,  runs  nearly  east 
At  its  north  end  the  dam  abutted  upon  land  of  ttie  Improvement  company, 
and  at  its  south  end  on  a  lot  designated  as  lot  5.  West  of  lot  5,  abutting  on 
the  river,  are  lots  6  and  7.  A  canal  on  the  north  side  of  the  river  is  supplied 
witli  watier  from  the  pond.  It  is  constructed  with  locks,  and  is  used  for  pur- 
poses of  navigation.  The  south  bank  of  the  river  was  but  little  higher  than 
the  waters  of  the  river  in  its  natural  state,  and  required  an  embankment  to 
keep  tlie  same  within  the  channel  of  the  river.  The  company  thereupon  pro- 
cured from  one  John  Hunt,  who  was  then  the  owner  of  lots  6  and  7,  an  in- 
strument in  writing,  dated  October  6, 1854,  executed  and  recorded  as  a  deed, 
in  and  by  which  Hunt  released  to  the  Fox  &  Wisconsin  Improvement  Com- 
pany, and  its  legal  representatives,  "the  right  to  erect  and  forever  maintain 
ato  emlwnkroent  of  the  dimensions  as  surveyed  by  the  engineer  of  said  com- 
pany, reserving  to  myself  the  right  to  use  said  embankment  when  completed, 
but  not  so  that  the  same  shall  be  injured,  through  lots  6  and  7.  Section  22. 
*  *  *  Also  the  privilege  of  excavating  a  dlttm  along  the  south  or  east  side 
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of  Bafd  embankment,  not  exceeding  three  feet  in  width,  and  upon  the  soatb 
or  east  side  of  said  buit^  and  stakes  set  by  said  engines.  **  ■  The  oompoDy 
erected  sach  embankment,  and  extendql  the  same  npon  lot  5  to  the  dam.  K» 
authority  from  the  owner  of  lot  5  to  erect  or  abut  the  dam  upon  that  lot,  or 
to  build  such  embankment  In  front  of  it,  and  no  condemnation  proceedings 
under  the  act  of  1848  to  obtain  an  appraisal  of  damages  to  such  lot,  wen 
proved  on  the  trial. 

The  Fox  ft  Wisconsin  Improvement  CJompany,  having  made  default  in  the 
performance  ftf  ttie  cottdltlons  of  the  act  of  1853,  and  of  the  trust  deed  abovo- 
mentifmed,  and  of  a  certain  mortgage  in  trust  executed  hy  said  company  upon 
all  the  prc^rty,  rights,  and  franchises  granted  to  it  by  the  state  as  aforesaid, 
snch  trust  deed  and  trust  mortgage  were  duly  foreclosed  In  the  circuit  court, 
aiid  judgment  for  the  sale  of  said  property,  rights,  and  franchises  was  entered 
February  4,  1864.  Porsuant  to  that  judgment,  auch  property,  franchises,, 
etc.,  were  sold  to  the  pIainti£F,  which  was  a  duly  organized  corporation,  au- 
thorized by  law  to  make  such  purchase.  Out  of  the  proceeds  of  such  sale  a. 
debt  of  over  6200,000  against  ihe  improvement,  sometimes  called  (but  errone- 
ously) a  state  debt,  was  paid,  and  the  improvement  completed,  at  an  expense 
of  over  S43,000.  Thus  the  trust  conferred  upon  the  state  by  the  act  of  con- 
gress of  1846  was  fully  performed.  Such  sale  was  confirmed  by  the  court,, 
and  the  tmsteea  in  the  trust  deed  before  mentioned,  who  had  previously  been 
appointed  by  the  court  as  referees  to  sell  the  mortgaged  and  trust  property, 
duly  conveyed  the  same  to  the  plaintiif  the  Oreen  Bay  &  Mississippi  CanfU. 
Company.  The  only  surviving  mortgagee  in  trust  joined  as  agrantor  fnsuch 
conveyance.  By  the  terms  of  the  deed  the  trustees,  mortgagee,  and  referees, 
as  aforesaid,  granted,  etc.,  to  the  plaintiff,  its  successors,  etc.,  "the  works  of 
improvement  known  as  the  'Fox  &  Wisconsin  Biver  Improvement,*  together 
with  all  and  singular  the  riglits  of  way,  daxas,  locks,  canals,  and  othra  ap- 
purtenances of  said  works;  the  right  of  receiving  tolls  and  rents  for  the  same, 
and  the  privileges  of  said  woi^;  and  all  other  rights,  powers,  and  privileges- 
by  the  state  of  Wisconsin  granted  to  and  vtated  in  the  Fox  &  Wisconsin  Im- 
provement Company,  and  its  trustees,  or  either,  under  and  by  virtue  of  the- 
several  acts  of  tlie  legislature  of  the  state  of  Wisconsin  in  relation  thereto,, 
approved  July  6,  A.  D.  1853,  March  31,  A.  D.  1855,  and.October  3,  1856,  and 
the  acts  amendatory  thereof  and  proceedings  thereunder;  to  which  said 
several  acts  of  the  legislature,  and  the  trust  deed  and  the  mortgage  referred 
to  in  the  judgment  under  which  the  aforesaid  sale  was  made,  reference  is 
hereby  miule  for  a  fuller  and  more  particular  description  of  the  said  works  of 
improvement,  rights,  powers,  privileges,  etc.  •  *  •  Also  all  other  cor- 
porate rights,  privileges,  franchises,  powers,  and  property,  real  and  personal, 
vested  in  and  belonging  to  said  company,  its  trustees,  or  tK>tb,  forming  a. 
part  of,  or  in  anyway  connected  with,  said  improvement,  of  whatever  name 
or  nature,  and  from  whatever  source  derived,  and  all  appurtenances  there- 
unto appertaining,  including  and  together  with  all  strips  or  parcels  of  land 
adjacent  to  said  improvement,  or  the  water-powers  created  thereby,  with  such 
exceptions  therefrom  iis  are  ber^nafter  stated."  The  exqieptlona  referred  to- 
do  not  affect  this  case. 

By  an  act  of  congress,  entitled  "An  act  for  the  Improvement  of  a  water 
communication  between  the  Mississippi  river  and  Lake  Micliigan  by  the  Wis- 
consin and  Fox  rivers,"  approved  July  7,  1870,  the  secretary  of  war  was  au- 
thorized, on  certain  terms  and  conditions,  to  purchase  the  rights,  franciiises, 
and  property  of  the  plaintiff  in  such  improvement.  By  chapter  416,  Laws 
1871,  the  legislature  autliorized  the  plaintiff  to  make  such  sale.  Arbitrators 
were  duly  appointed  under  the  act  of  congress  td  appraise  the  property,  etc, 
of  the  plaintiff  which  the  United  States  proposed  to  purchase.  Such  proceed- 
ings were  thereupon  had  that  on  February  26,  1876,  the  arbitrators  reported 
the  total  value  of  such  property,  etc.,  to  hv  ^1,048,070,  and  that  the  amount 
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realized  from  tlic  sale  of  lands  granted  to  the  state  as  aforesaid  was  S723,070, 
wtiicrli  la»t  sum  being  deducted  frum  the  total  value,  (fis  required  by  the  act 
of  1870.)  left  a  balance  of  8325,000  to  be  paid  for  hU  the  property  and  fran- 
chises of  the  company.  This  appraisal  included  all  water-power  and  peraoual 
property  owned  by  tlie  plaintiif.  The  board  separately  appraised  the  value 
■of  the  water-power  belonging  to  the  company  at  $140,000,  and  of  certain  pet^ 
sonal  property  at  $40,000.  Under  the  authority  of  the  act  of  1870,  the  secrfr- 
taty  of  war  elected  not  to  purchase  such  water-power  as  personal  property, 
and  the  same  was  thereupon  reserved  to  the  plaintifE  in  its  conveyance  to  the 
United  States  of  the  property  purchased  by  it.  The  specific  description  of  the 
reserved  water-power  is  as  follows:  "The  water-powers  created  by  the  dams 
■and  by  the  use  of  the  surplus  water  not  required  for  the  purpose  of  naviga- 
tion, with  the  rights  of  protection  and  preservation  appui-tenant  thereto,  and 
the  lots,  pieces,  or  parcels  of  land  necessary  to  the  enjoyment  of  the  same,  and 
those  acquired  with  reference  to  the  same;  all  subjei^t  to  the  right  to  use  the 
water  for  all  purposes  of  navigation  as  the  same  is  reserved  in  leases  hereto- 
fore made  by  said  company,  a  blank  form  of  which ,  attached  to  the  said  report 
■of  said  arbitrators,  is  now  on  file  in  the  oftice  of  the  secretary  of  war,  and  to 
which  reference  is  here  made,  and  subject,  also,  to  all  leases,  grants,  and  as- 
signments, made  by  said  company,  the  said  lease,  etc,  being  also  reserved 
herefrom."  The  plaintiff  owns  the  lota  on  the  north  side  of  the  river  along 
the  canal  on  which  the  surplus  water  is  used  by  its  lessees. 
^  Tlie  principal  defendant,  the  KaukaunaWater-Power  Company,  is  theowner 
of  lots  5.  6,  and  7,  on  the  south  side  of  the  river,  (or  at  least  of  the  water- 
fronts thereof,)  and  of  contiguous  lands  fronting  upon  the  river  east  and  below 
lot  5.  These  lots  were  purchased  of  tlie  United  States  hyoneDenniston,  Sep- 
teml)er  1,  lBii5,  and  the  same  were  patented  to  him  or  bis  assigns,  without 
reservation,  by  the  United  States  in  1837.  Said  company  derives  its  title  to 
such  lots  through  mesne  conveyances  from  Denniston. 

In  1876  the  United  States  erected  a  new  dam  at  Eaukauna,  across  Fox  river, 
40  feet  east  of  and  below  the  old  dam  at  its  south  end,  and  110  feet  at  its  north 
end.  The  old  dam  still  remains,  but  Is  flooded  and  rendered  useless  by  the 
new  Btructure.  The  embankment  on  lot  5  was  thereupon  extended  down  the 
river  by  the  United  States  to  the  new  dam. 

In  January.  1881,  the  Kaukauna  Water-Power  Company  commenced  to 
build  a  canal  on  its  land,  with  intent  to  cut  the  bank  of  the  river  on  lota  5 
and  6,  and  to  draw  water  for  hydraulic  purposes  from  the  pond  raised  by  the 
dam  in  question.  The  pkiintiff  thereupon  gave  notice  to  that  company,  in. 
writing,  that  It  would  resist  the  cutting  of  tlie  embankment.  The  defendant 
compatiy«  however,  proceeded  with  the  cause,  cut  through  the  embankment 
on  lots  5  and  6,  but  mostly  on  lot  6»  and  has  since  drawn,  and  still  draws, 
water  from  such  pond  for  the  purpose  of  driving  machinery  located  upon  sutdi 
canal.  -  At  the  head  of  its  canalthe  defendant  company  has  erected  and  main- 
tains a  gate,  which,  when  closed,  stops  the  water  as  effectually  as  did  the  em- 
bankment which  was  cut  through.  By  an  act  of  congress,  approved  Majcb 
3, 1875.  the  United  States  assumed  the  payment  uf  compensation  for  fiow^e 
or  injury  to  lands  caused  by  the  improvement,  for  which  compensation  was 
legally  owing  when  the  act  was  passed,  and  authorized  proceedings  in  the 
courts  of  this  state  to  ascertain  the  same. 

The  foregoing  facts  appear  from  the  pleadings  of  the  court.  The  circuit 
«oart  dismissed  the  complaint,  upon  the  merits,  with  costs.  From  the  judg- 
ment in  that  behalf  the  plaintifE  company  appeals  to  tlils  court. 

^oses  Hooper  and  B.  J.  Stevens,  for  plaintiff.  A.  L.  Cury  and  D.  S.  Ord- 
teay,  for  defendants. 

Lton,  J.,  {qfter  stating  the  facta.)  The  controlling  question  in  this  case 
is,  has  the  defendant  the  Kaukauna  Water-Power  Company  the  right  to  cut 
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the  embankment  on  lots  5  and  6,  on  the  south  side  of  the  river,  and  draw  wa- 
ter from  the  pond  made  by  the  Kaukauna  dam,  for  the  purpose  of  propelling 
machinery  located  on  Its  canal  below  the  dam?  The  solution  of  this  question 
requires  the  determination  of  several  other  questions  which  will  be  stated  and 
considered  in  their  order. 

1.  The  claim  of  the  plaintiff  corporation  to  all  the  surplus  water-power 
created  by  the  dam  is  based  upon  the  proposition  that  section  16  of  the  act  of 
the  legislature,  approved  August  8, 1848,  appropriates  all  such  wat«r-power 
to  the  state.  This  proposition  is  disputed  on  behalf  of  the  defendants.  Their 
counsel  maintain  that  section  16  only  gives  the  state  such  sui'plus  water-power 
created  by  the  improvement  as  may  exist  upon  lands  owned  by  the  state,  and 
that  inasmuch  as  the  state  was  not  the  owner  of  the  lands  upon  which  the- 
Kaukauna  dam  was  erected,  the  section  does  not  apply  to  the  surplus  wu- 
ter-power  thereby  created.  Their  argument  is,  in  substance,  that,  inasmuch 
as  the  first  clause  of  the  section  only  reserves  to  the  state  such  land,  waters^ 
or  materials  appropriated  by  the  board  for  the  use  of  such  improvements  as 
belonged  to  the  state,  the  last  clause,  which  provides  that  water-power  created 
by  the  improvement  shall  belong  to  the  state  must  be  held  to  apply  only  to 
such  water-power  as  is  made  by  dams  erected  on  state  lands.  In  other  words, 
they  seek  to  apply  to  this  section  the  maxim  noscitur  a  socils.  We  cannot 
adopt  this  construction.  The  statute  absolutely  reserves  to  thestate  the  prop- 
erty belonging  to  it  mentioned  in  the  first  clause,  and  at  the  same  time  con- 
fers upon  the  state  the  water-power  therein  mentioned;  that  is  to  say,  such 
water-power  as  should  thereafter  be  created  "by  reason  of  any  dam  erected  or 
other  improvements  made  on  any  of  said  rivers,"  (including  the  Fox  river) 
which  otherwise  did  not  belong  to  the  state.  This  was  necessary  in  order  to 
give  the  state  the  absolute  control  of  the  improvement,  and  such  is  the  plain 
reading  of  the  statute.  Section  16  will  be  found  copied  in  the  foregoing  state- 
ment of  the  case. 

It  requires  no  argument  to  demonstrate  that  the  water-power  reserved  to- 
the  state  by  section  16  of  the  act  of  1848  was  granted  to  the  Fox  &  Wisoonsi  n 
Improvement  Company,  by  chapter  98,  Laws  1853;  that  the  same  passed  to 
the  plaintiff  by  the  purchase  on  the  foreclosure  of  the  trust  deed  and  mort- 
gage, and  the  conveyance  thereof  to  it  by  the  trustees  and  mortgagee  therein; 
and  that,  in  its  conveyance  to  the  United  States,  the  plaintiff  reserved  to  itself 
all  of  the  surplus  water-power  created  by  the  improvement.  "We  conclude., 
therefore,  that  whatever  rights  the  state  took  to  the  Kaukauna  water-power 
by  the  act  of  1848,  (which  Is  the  absolute  ownership  of  the  whole  thereof,  if 
that  is  a  valid  act,]  is  vested  in  the  plaintiff. 

2.  It  is  further  maintained  on  behalf  of  the  defendants  that,  conceding  the 
Kaukauna  water-power  is  within  the  provision  of  section  16  of  the  act  of  1843, 
such  act  is  invalid  as  to  the  surplus  of  the  water-power  over  and  above  that 
required  for  the  navigation  of  the  river,  for  the  reason  that  It  Is  taking  private 
property  for  private  use,  which  is  Iseyoud  the  power  of  the  legislature.  Here, 
also,  we  are  compelled  to  differ  vritb  the  learned  rounsel  for  the  defendants. 
It  was  necessary  to  erect  the  Kaukauna  dam  for  the  purpose  of  making  the 
river  at  that  point  available  for  navigation.  Without  It  sladE-water  naviga- 
tion would  have  been  impossible.  It  was  of  vital  Interest*  therefore,  to  the 
state  that  it,  or  the  corporation  to  which  it  intrusted  the  preservation  and 
maintenance  of  the  improvement,  should  have  the  entire  and  absolute  omtrot 
of  the  dam,  embankments,  canals,  and  all  appliances  necessary  for  the  pui^ 
poses  of  navigation,  as  well  as  of  the  waters  in  the  pond  created  by  the  dam. 
It  would  be  a  serious  detriment  to  the  public  interests  were  each  riparian  own«- 
entitled  to  cut  the  dam,  or  the  embankment  which  is  apart  thereof,and  draw 
water  from  the  pond.  The  exercise  of  such  a  right  might,  and  probably 
would,  seriously  interfere  with  the  proi>er  management  of  the  improvement, 
greatly  to  the  detriment  of  the  free  and  unrestricted  navigation  of  the  river. 
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It  was  impossible  to  make  the  improvement  in  a  propec  manner,  and  to  meet 
the  requirements  of  navigation,  without  creating  some  surplus  wiiter-power. 
But  for  the  reasons  above  BU|g|eBted  such  surplus  was  merely  incidental  to 
the  improvement. 

In  Attorney  General  v.  City  of  Eau  Claire,  37  Wis.  400,  and  a^in  in  State 
T.  Bau  Ciaire,  40  Wis.  533,  it  was  held  that  a  statute  which  autiioi-ized  the 
city  of  Eau  Clidre  to  erect  a  dam,  and  raise  the  waters  of  the  Chippewa  river 
for  the  purpose  of  creating  public  water-works  in  said  city,  and  which  granted 
to  the  city  the  right  *q  lease  the  surplus  water-power  created  by  such  im- 
provement, was  a  valid  law.  In  the  opinion  of  the  court,  prepared  by  Rtan, 
G.  J.,  in  each  case,  speaking  of  the  power  gi-anted  to  the  city  to  construct 
water-works,  it  is  said:  "That  is  so  essentially  a  public  and  municipal  pur- 
poee,  it  is  obvious  that  the  city  can  take  any  legitimate  power  in  aid  of  it. 
For  that  purpwe  the  legislature  could  nnquestionably  grant,  and  the  city 
take,  power  to  construct  and  maintain  a  dam  not  obstructing  the  navigation 
of  a  public  river,  or  violating  other  right,  public  or  private,  and  the  dam  so 
authorized  might  well  produce  an  excess  of  power.  Superflua  non  nooent. 
la  such  a  case,  as  was  fraukly  admitted  on  the  argument,  the  surplus  water 
need  not  run  to  waste.  The  legislature  might  weU  grant,  and  the  city  take, 
power  to  lease  It.  The  power  to  construct  and  muntain  the  dam  would  still 
rest  on  the  public  munidpal  use,  not  on  the  disposition  of  the  accidental  ex- 
cess. Bpamiding  v.  Lotoellt  23  Pick.  71."  Hanifestly,  the  principle  of  that 
ease  is  applicable  here. 

3.  It  &  further  claimed  on  behalf  of  the  defendants  that,  by  locating  the 
south  end  of  the  dam  upon  lot  5.  building  an  embankment  thereon  and  on  loiM 
6  and  7,  and  appropriating  the  whole  w^r-power  created  by  the  dam,  the 
state  toc^  the  pn^rty  of  the  owners  of  those  lots,  and  that  the  laws  of  the 
state  made  no  ad^uate  provision  for  compensating  them  therefor.  A  ripap- 
rian  owner  upon  a  navigable  stream  has  no  right,  without  legislativecunsent, 
to  build  a  dam  aciOBS  such  stream  for  any  purpose.  Improvement  Co.  v. 
Liforut  SO  Wis.  6X.  He  has  the  right,  however,  to  pass  from  his  land  to  the 
rivw,  and  from  the  river  to  his  land,  and  to  utilize  the  waters  of  the  river 
upon  his  land  for  any  purpoae  not  interfering  with  navigation  of  the  stream 
or  the  rights  of  other  riparian  owners.  That  the  construction  of  the  Kau- 
kauna  dam  and  improvement  by  the  state,  and  its  appropriation  of  the  water- 
power  thereby  created,  take  the  property  of  the  owner  of  lot  5,  and  deprive 
him  of  hia  riparian  rights  just  soentioned,  (which  are  also  property,}  does  not 
seem  to  admit  of  doubt  or  contiwersy.  Such  owner  has  never  been  rompen- 
sated  for  bis  pioperty  so  t^en;  neittor  has  J»  released  hfs  right  thereto. 

As  to  lots  6  and  7  we  incline  to  the  opinion  that  the  inat^ment  denomi- 
nated a  release,  executed  by  Hunt  to  the  Fox  &  Wisconsin  Improrement 
Gompany  in  1854*  (Hunt  being  then  the  owner <MC  those  lota,)  In  and  by  which 
be  granted  to  that  company  and  to  itslegal  representatives  "the  right  to  erect, 
and  forever  maintain,  an  embankment  of  the  dimensions  as  surv^ed  by  the 
engineer  of  said  company,"  operates  as  a  surrender  of  all  riparian  rights  ap- 
partmiant  to  auch  lots,  not  reserved  in  the  instrument.  The  instrument  re- 
oitee  a  consideration  dc  9100,  and  Hunt  reserved  therein  "the  right  to  use 
embankment,  when  completed,  but  not  so  that  the  same  shall  be  injured." 
He  lUso  reserved  the  right  to  excavate  a  ditch  of  certain  dimensions  on  the  luid 
on  the  south  side  of  the  embankment.  The  embankment  was  surveyed  and 
located  along  the  margin  of  the  river,  and  was  so  granted  and  erected  for  the 
purpose  of  confining  the  waters  of  the  river  within  its  natural  banks,  after  it 
should  be  raised  by  the  erection  of  the  dam. 

The  act  of  1848  is  certainly  liable  to  the  criticism  that  it  makes  no  adequate 
provision  for  compensating  the  owners  of  property  taken  for  the  iniproveuieiit. 
True,  it  contains  provisions  in  section  17,  (which  section  is  copied  in  thestat&- 
ment  of  the  case,)  and  in  Bul^equent  sections,  for  the  condemnation  o£  pri- 
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vate  property  to  tlie  use  of  the  ImproTement.  Because  of  tbese  proTi'sions, 
Dixon,  C.  J.,  in  delivering  the  opinion  of  the  court  iriArimond  r.  Canal  Co,, 
^this  plaintiff,)  31  Wis.  316.  controverted  a  supposed  statement  of  the  su- 
preme court  of  the  United  States  in  Fumpelly  v. Same  Co.,  13  Wall.  166i  to 
the  effect  that  the  laws  of  this  state  failed  to  provide  for  making  such  com- 
pensation. We  all  overlooked  the  fact  that  the  court  in  that  case  was  d^r- 
mining  the  sufficiency  of  certain  pleas,  and  only  stated  the  case  made  by  such 
pleas.  It  did  not  assume  to  say  what  were  the  laws  of  this  state  on  the  sub- 
ject. 

But  the  act  of  1848,  failed  to  give  the  land-owner  the  right  to  instltate  con- 
demnation proceedings  under  it  to  have  his  compensation  determined;  and  if 
the  state  should  institute  such  proceedings,  the  compensation,  when  deter- 
mined, was,  by  section  21  of  the  act,  made  payable  out  of  the  fund  appropri- 
ated to  such  improvement.  By  section  20  the  re<»rding  in  the  office  of  the 
register  of  deeds  of  a  transcript  of  the  award  signed  bytheiH)praisers,  and  ac- 
knowledged or  proved  as  a  convej'ance  of  land,  operated  to  vest  in  the  state 
the  fee-simple  of  the  premises  condemned  to  the  use  of  the  Improvement. 
This,  without  requiring  the  aum  so  awarded  as  compensation  to  be  first  paid. 
The  history  of  the  improvement,  dnring  the  time  it  was  in  the  hands  of  the 
board  of  puUic  worics  and  of  the  Fox  &  Wisconsin  Improvement  Company, 
shows  that  the  Improvement  fund  was  a  very  uncertain  sonrce  to  rely  upon 
for  the  payment  of  a  debt  chained  upon  it.  No  other  provision  was  made  In 
the  act  of  1348.  or  in  any  other  act;  at  the  legislature,  for  thecondemnatloiiof 
property  to  the  use  of  the  improvement,  or  for  payment  therefor.  In  view 
of  these  serious  defects  in  the  Iaw»  and  especially  because  the  owner  of  the 
propei-ty  taken  for  the  purposes  of  the  improvement  was  -  powerless  to  Instt- 
tute  proceedings  to  have  the  compensation  ascertained  to  which  he  was  enti- 
tled, Mr.  Justice  Obton  said  in  Stoeany  t.  U.  8.,  62  Wis.  896, 22  N.  W.  Bep. 
€09,  that,  until  the  pass^  of  the  act  of  congress  of  1876,  there  was  no  pro- 
vision ai  law  for  Uie  aaeertainment  and  payment  of  thedamages  and  compen- 
sation for  the  taking  of  lands  by  flowage  or  othwwise  for  the  use  of  the  im- 
provement. Looking  to  the  practical  operation  of  tlie  statute,  the  statement 
thus  made  Is  substantitily  correct,  although,  perhaps,  inaccurate  in  theory 
and  fin-m.  But  whatever  defects  inhered  in  the  act  of  1848,  they  eeased  long 
since  to  be  of  any  importance.  That  act  was  fully  executed,  the  improvement 
which  it  authorised  has  been  made  and  ever  since  maintained,  and  the  title 
thereto,  except  to  the  incidental  surplus  water-power  reserved  by  the  plaintiff, 
has  passed  to  the  United  States.  The  ftiilnre  of  the  state  legislature  to  pro- 
vide adequate  compensation  for  private  property  taken  for,  or  injured  by, 
the  improvement,  has  been  supplied  by  the  act  of  congress  of  1875,  in  and 
by  which  an  easy  method  is  provided  to  Ascertain  the  compensation  to  which 
the  owner  of  such  property  is  entitled,  and  the  TTnited  States  has  assumed  the 
payment  thereof.  Jones  v.  tT*.  9.,  48  Wis.  385, 4  K.  W.  Rep.  519.  affirmed  in 
109  U.  8. 618;  Stoeany  v.  tT.  S.,  62  Wis.  396, 22  K.  W.  Bep.  609. 

4.  A  prescriptive  right  to  maintain  the  south  half  of  the  dam  on  lot  5, 
founded  upon  20  years'  uninterrupted  adverse  user.  Is  claimed  on  behalf  of 
the  plaintiff.  Inasmuch  as  we  are  of  the  opinion  that  the  United  States  hfm 
the  legal  right  to  maintain  the  dam  on  lot  5,  without  regard  to  any  prescrip- 
tion, it  is  quite  Immaterial  whetlier  such  claim  is  well  founded  or  otherwise. 
It  probably  is  not  well  founded  as  to  the  additional  embankment  constructed 
from  the  old  to  the  new  dam ;  pertiaps  not  as  to  the  portion  of  the  new  dam 
on  lot  5,  which  Includes  all  of  the  structure  south  of  the  center  of  the  stream. 
But  Iiowever  the  question  of  prescription  should  be  decided,  were  it  material, 
it  seems  quite  clear  that  no  statute  of  limitations  has  run  against  the  right  of 
the  present  owner  of  lot  5,  to  recover  of  the  United  States  compensation  for 
the  portion  of  that  lot  tHken  for  the  improvement,  and  for  the  injury  to  the 
lot  caused  thereby.   The  act  of  congress  giving  such  compensation  was  ap- 
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pTOT«d  Harcb  8, 1875,  and  it  provided  fnr  the  payment  of  sucli  clalmfi  Iega1l7 
owing  at  that  date.  The  act.  by  its  terms,  provides  for  cases  tn  wlifch  "com- 
pensation is  now  or  shall  become  legally  owing."  Of  coarse,  it  speaks  from 
thedateof  its  approval.  Tbeorfginal  Kaukauna  dam  was  notereotedonlot  5 
wMl  after  Mar6h  8,  1855.  This  satlsfEWtorily  appears  by  the  testimony  <tf 
Hon.  Iforgao  L.  Martin,  who  erected  the  dam.  He  testi&ed,  in  substance, 
that  he  entered  upon  the  bed  of  the  stream  for  the  coostructfon  of  the  dam 
after  warm  weather  commenced  in  the  Spring  of  1855.  QC  course,  inthe  lati- 
tude of  Kuakauna,  that  must  have  been  later  than  March  8d.  We  suppose 
the  right  to  compensation  was  not  cut  off  until  a  prescriptive  right  to  main- 
tain the  dam  had  matured  by  20  years  adverse  user.  Hence,  when  the  act 
of  March  8,  1B75,  was  passed,  compensation  was  owing  to  the  owner  of  lot  5 
for  the  taking  of  and  injury  to  his  property,  which  fs  still  a  valid  claim 
against  the  United  States.  And  this,  we  think,  includes  any  deprivation  or 
interruption  of  any  legal  riparian  right.  On  this  subject,  generally,  see  the 
cases  of  Jona  v.  U.  8.,  and  Stoeany  v.  V.  8.,  above  cited. 

5.  It  follows,  we  think,  from  the  views  above  expressed  that  neither  of  the 
defendants  bad  any  right  whatever  to  draw  water  from  the  pond  in  question, 
andtiiat  thepIaintifEis  the  I^al  owner  of  the  water-power  created  by  such  dam, 
over  and  above  what  is  required  for  navigation.  The  plaintiff  was  therefore 
entitled  to  an  injunction  restraining  the  defendants  from  drawing  the  water 
from  the  pond  tm  the  purposes  aforesaid. 

6.  A  mandabny  injunction,  requiring  the  water-power  company  to  restore 
the  embankment,  or  at  least  to  allow  it  to  be  done,  is  also  prayed.  The  dam 
and  embankment  belong  to  the  United  States.  Theplaintlft  has  no  legal  in- 
terest therein,  no  duty  in  respect  to  it,  and  no  right  to  interfere  with  It  un- 
less by  permission  of  the  government.  It  is  only  interested  in  the  surplus 
wf^r-power  created  by  the  government  workn,  and  maintained  at  such  height 
as  the  governiuent  chooees  co  maintain  it.  The  government  may  lower  the 
dam  and  embankment,  or  may  remove  the  same  and  destroy  the  water-power 
entirely,  and  the  plaintiff  cannot  prevent  it.  The  government  may  also  use 
such  appliances  as  it  chooses  to  keep  up  a  bead  of  water.  It  may  retain  the 
embankment  on  lots  5,  6,  and  7,  or  use  some  other  means  of  holding  the 
water,  and  the  plaintiff  is  in  no  position  to  object.  Hence  it  is  entirely  a 
question  between  the  United  States  and  the  Kaukauna  Water-PowerComp;my 
whether  such  emlaankment  shall  be  restored  where  the  company  cut  throtigfa 
it,  or  whether  the  head  gates  of  the  canal  which,  when  closed,  stop  the  water 
as  effectually  as  did  the  embankment,  shall  be  allowed  to  remain  in  place  of' 
the  emtmnkment.  The  plaintiff  has  no  voice  in  the  detennination  of  that 
question.  Henos  the  prayer  foramandatoryinjunctioncompellingtlie  waters 
power  company  to  restore  the  embankment,  or  to  allow  the  plaintiff  to  do  so, 
must  be  denied. 

We  do  not  here  determine  the  relative  rights  of  the  plaintiff  and  other 
riparian  owners  below  the  dam,  In  respect  to  the  use  of  the  water,  which 
would  run  over  the  dam  if  not  taken  from  the  pond  into  the  canal;  nor  do 
we  consider  whether  there  is  any  restriction  upbn  the  manner  or  place  in 
which  the  water  shall  be  returned  to  the  river  below  the  dam.  We  only  hold 
that  the  plaintiff  owns  the  surplus  water-power  created  by  the  dam,  and  that 
the  defendants  have  no  legal  right,  without  the  consent  of  the  plaintiff,  to 
draw  water  from  the  pond  with  which  to  propel  machinery. 

We  have  Ixjen  greatly  aided  in  our  investigation  of  the  case  by  the  very  able 
arguments  of  the  respective  counsel,  wliich  lurnish  evidence  of  great  learning 
and  research.  The  case  is  a  very  important  one,  and  any  judgment  tinally 
entered  in  it  may,  probably  will,  he  far-reaching  in  its  effect  upon  water- 
rights  on  the  Fox  river.  The  writer  ventures  to  express  the  opinion  tliat 
there  aro  federal  questioiu  involved  in  it  which  will  support  an  appeal  to  the 
su]H-ane  court  ot  the  United  States,  and  the  desire  that  such  an  appeal  may  be 
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taken,  totba  «id  that  the  relativB  ri^ts  of  the  plaintiff  and  oUnr  ctatmanta 
to  water-power  created  by  the  improvement  of  the  Fox  riTW*  now  owned  by 
the  United  States,  may  be  finally  determined  by  that  triban^ 

The  judgment  of  the  circuit  coort  is  rerocaed.  and  the  caon  will  bo  re- 
manded, with  directions  to  that  court  to  glvo  judyamt  tar  the  plaintiff,  aa  In- 
dicated  in  this  opinion. 

Kellt  0.  Chku-go  a  N*.  W.  Bt.  Go. 
{Si^tnam  Ontri     WUeonain.  December  18,  1887.) 

1.  An'UL— AMKMDXKitT  OP  Obdeb  Fbhdiko— Riohis  or  Appkluht. 

Tbe  court,  od  its  own  motion,  set  aside  a  special  verdict,  and  ordered  a  retrial. 
From  this  orderdefendant  appealed.  Afterwards,  during  the  same  torm,  tbeooort, 
OD  motion  of  plaioUff,  anienoed  tLe  original  order  by  adding  a  recital  in  correc- 
tlon  thereof,  and  deibndant  took  another  appeal  from  sacb  corrected  order.  Held, 
that  wblle  the  ooort  had  power  to  amend  the  original  order,  afttf  the  appeal  there- 
fh>mand  the  return  to  this  cour^  the  defendant  bad  the  right  to  have  its  first  appeal 
determined  as  the  order  then  was,  without  regard  to  the  Bttbaeqnent  correction. 
t,  TbI^I^-SpICIAI.  VxBDICT— ZMOOiniSTBKT  FlITDIHaa— Sbttiro  AaiDK— Rctkiaj.. 

In  an  action  to  recover  damagea  for  injuriea  caused  by  the  negllKeoce  of  defend- 
ant In  suddenly  starting  a  train  while  plafntiff  was  on  the  platform  of  a  cur  in  the 
act  of  alighting,  the  Jury,  by  special  verdict,  found  that  plaintifT  "  could,  by  the  use 
of  ordinary  care  ancla  reasonable  effort  on  her  part,  have  tamed  back  or  retained 
her  place  on  the  steps  with  safety  to  herself; "  also  that  plaintiff  *'  was  not  gnilt)- 
of  any  want  of  ordinary  care  in  leaving  the  tiainwhich  contributed  to  [Nrodooetfae 
injury  com  plained  of;  "  also  that  she  was  damaged  in  the  sum  of  ^000.  The  court 
set  aside  the  verdict,  on  the  ground  that  it  was  Inconsistent,  and  ordered  a  retrial. 
Held,  that  defendant  had  no  cause  to  complain  of  the  action  of  the  court.  The  find- 
Inxaof  thejury  were  evidently  inconsistent,  or,  if  not  so,  tbey  clearly  acquitted  plain- 
tiff of  negligence,  in  which  case  judgment  should  have  gone  for  plaintiff.  In  any 
case,  the  findings  could  not  be  construed  as  holding  plaintiffguilty  of  contributory 
negUgence. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

Action  by  Anna  J.  Kelly  to  recover  damages  for  personal  injories  received 
by  the  plalntifT)  alleged  to  have  been  caused  by  the  negligence  of  theempl(7eft 
of  the  defendant  company. 

In  August.  Xiiti2,  the  plaintiff  went  upon  a  train  of  the  defendant  company 
at  Fond  du  Lao,  as  a  passenger,  intending  to  leave  the  train  at  Van  Dyne 
station,  north  of  that  city,  on  defendant's  railway.  The  testimony  tends  to 
prove  that,  as  the  train  approached  Van  Dyne,  she  left  her  seat  and  went  on 
the  platform  of  the  car  in  which  she  had  been  riding,  preparatory  to  leaving 
the  train.  She  had  with  her  a  little  boy  four  years  old,  and  an  infant  fourteen 
months  old.  The  train  stopped  just  as  she  stepped  on  theplatfonn.  She  bad 
her  infant  on  one  arm,  and  a  large  market  basket  full  of  merchandise  on  the 
other,  and  at  the  same  time  held  the  little  boy,  who  was  behind  her,  by  tbo 
hand.  She  stepped  on  the  first  step  of  the  car,  and  just  as  she  was  in  the  act 
of  stepping  to  the  second  step  the  train  suddenly  started.  She  let  go  the  hand 
of  her  little  boy.  and  sprang  to  the  platform  of  the  depot  with  her  infant. 
She  did  not  fall  upon  the  platform,  but  was  seriously  jarred  by  the  suddenness 
of  her  motion.  A  passenger  seized  the  little  boy  and  jumped  to  the  platforia 
with  him  in  safety.  This  occurred  in  the  afternoon.  The  same  evening  the 
plaintiff  was  taken  sick,  and  her  sickness  resulted  a  few  houiB  later  in  a  mis- 
carriage, she  being  then  five  or  six  months  advanced  in  pr^nancy.  This  is 
the  injury  of  which  she  complains. 

The  jury  found,  specially,  (1)  that  the  train  on  which  the  plaintiff  was 
being  carried  did  not  stop  at  Van  Dyne  station  a  reasonable  length  of  time  to 
enable  passengers.  uBingduediligencctoaligbt  therefrom;  (2)  that  the  plain- 
tiff used  due  and  ordinary  diligence  in  leaving  the  train;  (3)  that  when  the 
train  stopped,  the  plaintiff  was  standing  on  the  platform  of  Uie  car  directly 
in  front  of  the  door;  (4)  that  when  the  train  started  the  pialntifl  was  on  tiie 
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flrat  step  (town wan)  of  the  car  platform;  (5)  that  tbe  plaiQtifl  was  not  oooh- 
pelled  to  Jump  from  the  steps  of  the  car  because  of  the  starting  of  the  train; 
(6)  tlMt  she  could,  by  tbe  use  of  ordinary  care  and  a  reasonable  effort  on  her 
part,  have  turned  back  or  retained  her  place  on  the  steps  with  safety  to  her^ 
self;  (7)  that  she  was  not  guilty  of  any  want  of  ordinary  care  in  leaving  tbe 
train  which  contributed  to  produce  the  injury  complained  of;  (8)  that  she 
sust^ned  a  shock  by  reason  of  j  umptng  from  the  train  which  produced  a  mis- 
carriage; and  (9)  that  by  reason  of  such  injury  she  has  sustained  damages  in 
the  sum  of  $2,000. 

Each  par^  moved  for  a  judgment  on  the  special  verdict.  Tbe  court  over- 
ruled both  motions,  and  of  its  own  motion  ordered  "  that  the  said  special  ver- 
dict be  and  the  same  is  hereby  set  aside  as  inconsistent,  aai  a  retrial  ordered. " 
Such  order  was  made  Kovemba  30.  1885.  On  December  18,  1885.  tbe  de- 
fendant appealed  from  so  mucb  of  said  order  as  denied  its  motion  for  judg- 
ment, and  awarded  a  new  trial,  and  the  return  to  such  appeal  was  duly 
in  this  court  three  days  latei*.  Afterwards,  during  the  same  term  at  which 
such  order  was  entered,  tbe  court,  on  motion  of  the  plaintiff,  amended  the 
order  so  appealed  from  by  inserting  therein,  immediately  after  the  word  "in- 
consistent," the  words  "and  contrary  to  the  evidence."  It  is  recited  in  tbis 
order  that  it  is  made  to  correct  the  former  order,  so  as  to  conform  the  same 
to  the  order  actually  made,  and  the  correction  was  made  nunc  pro  tuno  as  of 
Kovember  30. 1885.  The  defendant  thereupon  took  another  appeal  from  such 
corrected  order.  Both  the  above  appeals  are  determined  in  the  foUowinjf 
opinion. 

Jenkins,  Wieddar,  Fiah  A  Bmith,  and  B,  C.  Sloan,  for  appellant.  JV.  S, 
Braffff,  for  respondent. 

Lyon,  J.,  (c^fter  statinff  tfu/aets  a*  above.)  1.  It  was  competent  for  the 
defendant  to  appeal  from  the  order  of  Kovember  80, 1885,  before  the  same  was 
corrected.  It  did  so  appeal,  and  it  has  the  right  to  have  Its  appeal  determined, 
as  the  order  then  was,  without  regard  to  the  subsequent  correction  thereof.  It 
was  so  held  under  very  similar  circumstances  in  State  v.  Supervinora  Delqfield, 
34  K.  W.  Rep.  123.  The  question  to  be  determined  on  tbe  appeal  from  that 
order  is,  therefore,  are  the  sixth  and  seventh  Bndingsof  fact  inconsistent  with 
each  other?  That  they  are  inconsistent,  or,  if  not  so,  that  they  acquit  the  plain- 
tiff of  Diligence,  seems  to  us  too  clear  to  be  denied  or  doubted.  The  sixth  find- 
ing is  tbat  the  plaintiff  could,  by  the  use  of  ordinary  care  and  reasonable  ef- 
fort, have  remained  where  she  was,  or  retraced  her  steps,  with  safety  to  her- 
self. Stw  failed  to  do  so,  but  jumped  upon  the  platform  of  the  depot,  and 
was  injured.  Yet,  notwithstanding  lier  failure  to  save  herself  from  injury 
by  the  exercise  of  ordinary  care,  tbe  jury  find  she  was  not  guilty  of  any 
want  of  ordinary  care  in  leaving  the  train  as  she  did.  The  jury  may  have 
predicated  tbe  seventh  finding  upon  the  fact  that  tbe  plaintiff  was  sud- 
denly called  upon  to  decide  what  course  slie  should  pursue  in  the  presence  of 
imminent  peril,  and  tbat  it  was  not  negligenoe  on  her  part  tbat  she  erred  in 
judgment  in  deciding  upon  her  course  of  action.  The  following  remarks  of 
this  court  in  SehiUU  v.  Baiiioay  Co.,  44  Wis.  638,  are  peculiarly  applicable 
to  this  case:  "  It  is  probably  true  tbat  had  the  plaintiff  gone  upon  the  east 
side  of  the  track,  or  into  the  open  space  in  tbe  side  of  the  coal-house,  he- 
would  have  escaped  injury.  But  it  cannot  l>e  held  that  he  was  absolutely 
guilty  of  negligence  because  he  failed  to  take  one  of  these  methods  of  escape. 
Ue  was  acting  on  short  notice  in  the  presence  of  imminent  danger.  He  had  no* 
time  to  calculate  chances,  or  to  deliberate  upon  tbe  means  of  escape.  He  waa 
compelled  to  act  at  once,  and  it  would  be  absurd  and  unjust  to  bold  bim 
negligent  because  the  instinct  of  self-preservatioa  did  not  suggest  the  most 
effectual  method  of  escape  from  the  peril.  The  jury  might  well  find  (as  they 
did)  that  be  was  not  negligent  merely  because  there  was  a  better  w^  of  es* 
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cape  than  that  which  he  chose."  If  sach  Is  the  si^ificance  of  these  appar- 
ently conflicting  findings,  it  does  not  aid  the  def«ndant,  for  in  such  case,  in- 
stead of  a  new  trial  t>e)ng  ordered,  judgment  shonld  have  gone  for  the  plain- 
tiff. But  however  that  may  be,  it  is  impossible  to  construe  the  special  ver- 
dict as  finding  that  the  plaintiff  was  guilty  of  contributory  negligence.  It 
follows  that  the  order  of  November  30th,  as  originally  entered,  was  most 
favorable  to  the  defendnnt,  and  hence  that  tlie  defendant  has  no  good  naaon 
to  complain  of  it.   It  must,  therefore,  be  afflrtned. 

2.  Having  determined  that  the  order  of  November  30,  1885,  was  properly 
made.  It  neceesarlly  follows  that  the  defendant  was  not  injured  by  the  subse- 
quent correction  of  that  order.  It  is  claimed  on  behalf  of  the  defendant  that 
the  court  had  no  power  to  amend  the  order,  after  the  appeal  therefrom  and 
the  return  to  this  court.  We  think  this  position  cannot  be  maintained.  The 
appeal  from  an  order  does  not  neceraarily  take  from  the  circuit  court  jnrisdic- 
tion  over  the  subject-matter  thereof.  Pi-oceedings  upon  an  appealed  order 
may  be  stayed  on  certain  oonditlons  prescribed  by  statute,  (Bev.  St.  g  S060,) 
but  no  procedure  was  had  upon  the  appeal  from  the  origfnal  order  of  Novem- 
ber 80, 1885.  and  the  case  comes  within  the  provision  of  the  same  section  to 
the  effect  that  the  appeal  shall  not  delay  the  execution  of  the  order.  It  Is 
quite  immaterial  that  the  original  order  was  returned  to  this  court,  for  it  still 
remains  of  record  In  the  circuit  court.  Bev.  St.  259,  S  7^.  We  conclude 
tbiU  the  coart  had  jnriadiction  to  correct  the  order  to  m&e  it  correspond  with 
the  order  which  the  court  actually  announced. 

For  the  above  reasons  the  amendatory  order  must  also  be  aflirmed. 


Raymond  e.  Citt  op  Sheboygan. 

{Supreme  Court  of  Vi'itmmn.   December  13. 1887.) 
1.  Municipal  CoBPOBATiOHB—DirBOiB  iv  Srauifr— Acnoit  Aoumx  Grrr,  won  Maxb- 

TA  IN  ABLE. 

In  an  action  agninat  thecity  of  Sheboygan,  Wisconsin,  for  Injuries  caused  by  an  ob- 
struction Id  the  street,  defendant  answered,  by  way  of  ahatetueut,  that  the  ohstrnc- 
tion  was  placed  in  the  street  by  tlie  owner  of  the  abuttio)^  property.  ifeU  that, 
under  the  proviaiona  of  the  city  charter.  (I<aws  Wis.  1^74,  c  236,  \  24,)  before  plain- 
tiff  can  recover  damages  of  the  city,  he  must  exhaust  his  legal  remedies  agaiiut 
the  person  who  placed  the  obBtrnouon  in  the  street. 
S.  Sahe— Plba  in  ABATBHBHT. 

In  such  a  case,  it  is  no  ohjei^on  to  the  porUon  of  tiie  answer  wttlngnp  the  mat- 
ter in  abatement  that  it  does  not  show  the  wroDg-doer  is  living,  and  within  the  ju- 
risdiction of  the  court. 

Appeal  from  circuit  court,  Outagamie  county.  / 

This  was  an  action  brouglit  by  Henry  Raymond  against  the  city  of  Sheboy- 
gan for  injuries  received  from  the  overturning  of  his  bnggy,  caused  by  an 
obstruction  in  the  streets  of  the  city.  On  the  special  verdict  rendered  by  the 
jury,  judgment  waa  given  for  defendant,  and  plaintiff  appealed. 

Foster,  Dean  &  Foster,  for  appellant.   A.  V.  Preaeott,  for  respondent. 

Cole,  0.  J.  The  appellant  brought  this  action  to  recover  damages  for  in- 
juries sustained  while  driving  along  one  of  the  streets  of  the  defendant  city. 
The  allegation  in  the  complaint,  which  was  sustained  by  the  proof,  was  that 
his  buggy  was  upset  by  coming  in  contact  with  a  mound  or  pile  of  dirt  in  the 
street,  which  was  dangerous  to  travelers.  The  city  answered  the  general  de- 
nial, and  further,  in  substance,  that  the  mound  or  pile  of  dirt  which  caused 
the  injury  waa  placed  in  the  street,  without  Its  knowledge  or  consent,  by  one 
Joseph  Keseberg,  a  resident  of  the  city,  and  the  owner  of  lots  fronting  and 
abutting  the  street  where  the  pile  of  dirt  was  placed ;  that  there  was  no  con- 
tract relation  between  Keseberg  and  the  city;  and  that  the  plaintiff  had  not 
exhausted  bis  legal  remedies  against,  nor  taken  any  legal  proceedings  what- 
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ever  to  collect  hla  damage*  from,  Eeaebei^.  The  cue  went  to  trial  on  tAe 
merits,  but  the  court  finally  gave  Judgment  for  the  city  on  the  matter  pleaded 
In  abatement.  The  question  Is,  was  that  Judgment  correct  under  the  circum- 
stances? 

By  an  amendment  to  the  city  charter,  it  is  provided,  whenever  any  Injury 
shall  happen  to  persons  or  property  in  the  defendant  city  by  reason  of  any  de- 
fect or  incumbrance  of  any  street  for  whicli  the  city  would  be  liable,  and  such 
defect  or  incumbrance  was  caused  or  procured  by  the  wrong  or  negligence  of 
any  person,  such  person  so  gnilty  of  the  wrong  or  negligence  shall  be  prima- 
rily liable  for  all  damages  for  such  injury,  and  the  city  shall  not  be  liable 
therefor  antil  after  all  legal  remedies  shall  have  bt;en  exhausted  to  collect  such 
damnges  from  such  person.  Section  24,  c.  236,  Laws  1874.  The  very  obvious 
Intent  and  meaning  of  this  provision  is  to  require  the  injured  party  firot  to^ 
exhaust  all  his  legal  remedies  to  collect  bis  damages  from  the  wrong-doer,  or 
person  causing  the  defect  or  placing  the  obstruction  in  the  street,  before  the 
liability  of  the  cify  shall  be  enforced.  A  similar  provision  is  found  in  a  num- 
ber of  the  city  cbarteis  of  the  state,  and  this  court  has  had  occasion  to  con- 
sider its  efFect  in  cases  which  have  come  before  it-  Its  validity  has  been  af> 
,  0rmed,  and  it  has  been  held  that  it  w»s  intended  to  relieve  "the  city,  as  ftir 
as  possible  with  justice  to  the  injured  party,  from  liability  for  injuries  occar- 
sioneil  by  obstructions  unlawfully  placed  in  its  streets  by  persons  for  whose 
acts  it  was  not  directly  responsible,  and  thi^  whenever  the  person  injured  can, 
by  the  use  of  the  remedies  furnished  him  by  the  law,  recover  his  damages  of 
the  party  primarily  in  fault,  tlierefore  primarily  liable,"  he  must  do  so  before 
resorting  to  his  remedy  against  the  city.  McFarland  v.  City  of  Milicaukee, 
51  Wis.  691,  8  N.  W.  llep.  728.  The  same  doctrine  as  to  the  responalbilily  of 
the  citv  in  such  a  case  is  recognized  in  Hincks  v.  Milwaukee,  46  Wis.  559, 
1  N.  W.  Rep.  230;  Amos \:CUy  of  Fond  du  Lac,  46  Wis.  695,  1  N  W.  Rep. 
346;  Papworth  \.  City  of  Milwaukee,^  Wis.  390,  25  N.  W.Kep.431.  There- 
fore tliti  point  as  to  when  the  liability  of  the  city  can  be  enforcnl,  where  such 
a  provision  in  the  charter  exists,  must  be  deemed  settled  in  this  state. 

The  jury  found  that  the  owner  of  the  abutting  tot  placed  the  pile  of  dirt  in 
the  sti-eet  while  excavating  a  celUr  on  his  lot.  The  owner  might  thus  use 
the  street,  providing  lie  did  not  improperly  obstruct  it,  and  liad  taken  due 
care  to  guard  the  mound  so  as  to  prevent  accidents  to  travelers.  This  prin- 
ciple is  sanctioned  in  ffundhausen  v.  Bond,  36  Wis.  30,  na  being  entirely 
consistent  with  the  rights  of  the  public  in  the  street.  It  Is  there  said:  **  Wlien, 
in  a  city,  an  owner  of  an  abutting  lot  has  occasion  to  build,  and  for  that  pur- 
pose to  dig  cellars,  he  may  rightfully  lay  his  building  materials  and  earth, 
within  the  limits  of  the  street,  provided  he  takes  care  not  improperly  to  ob- 
struct the  same,  and  to  remove  thorn  within  a  reasonable  time."  In  this  case, 
it  would  appear,  prima  facie,  that  the  owner"  was  guilty  of  actionable  negli- 
gence, at  least,  in  not  putting  up  some  liffht  or  guard  at  the  pile  of  earth  to 
prevent  accidents  to  those  traveling  the  streets  by  night.  For  the  pui-pose  of 
this  cjise,  we  assume  that  he  was,  and  that  the  plaintiiT  could  liave  maintained 
his  action  against  liira  for  his  injuries,  as  he  was  primarily  liable  for  them. 
Under  the  charter,  then,  the  plaintiff  was  required  to  exiiaust  all  his  legal 
remedies  to  collect  his  damages  from  the  owner  before  proceeding  against  tlie 
city.  Tliis  is  the  plain  meaning  of  tlie  provision  referred  to,  and  the  court 
below  was  perfectly  right  in  abating  the  present  action. 

Some  objection  was  taken  to  the  answer,  which  set  up  this  matter  inabate- 
rapnt,  because  it  was  not  eofflciently  clear  and  precise,  and  did  not  show  that 
the  wi  ung-dorr  was  living  and  within  the  jurisdiction  of  the  court.  We  do  not 
think  the  objection  well  taken.  Under  Uie  Code,  the  defendant  mayuiiitein 
the  same  answer  a  defense  which  was  formerly  a  plea  in  atwtemenC,  and  one 
wliicb  was  a  plea  in  bar.  Freeman  v.  Cat-penter,  17  Wis.  126;  Dutcher  v.  • 
ihttcher,  89  Wis.  661;  Hooker  v.  Green.  60  Wis.  271, 6  K.  W.  Hep.  816.  And 
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we  suppose  a  plea  in  abatement,  or  an  answer  In  the  nature  of  sndi  a  plea, 
miiBt  be  liberally  construed,  with  a  view  to. substantial  justice,  like  any  other 
pleading.  The  answer  states  that  Eeseberg,  who  placed  the  pile  of  earth  in 
the  street,  was  a  resident  of  the  dty.  Presumably  he  was  living.  The  an- 
swer informed  the  plaintiff  who  was  liable  for  the  injury,  and  against  whom 
he  should  have  brought  his  action.  Whether  the  city  was  guilty  of  negligence 
in  not  removing  the  dirt  from  the  street  before  the  accidenthappened,iB  not  a 
question  before  us.  Concede  that  ft  was,  that  its  ofiacera  were  guilty  of  acc- 
nal  neglect,  as  counsel  claims,  still  Its  liability  cannot  be  enforced  until  the 
plaintiff  has  exhausted  all  his  l^al  remedira  to  collect  his  damages  from  the 
owner  of  the  lot,  who  placed  the  obstruction  In  the  street. 
The  judgment  of  the  circuit  court  Is  afBrmed. 


Fox  BirxB  Floub  ft  Fapbb  Co.  v.  Kellt  at  oZ. 

{Buairem*  OouH  qf  WUeoMbL  Dtotmbtr  IS,  1887.) 

Oom— TAunon— Waitkb  of  Right  to. 

Sixty-one  days  after  Sndinits  were  filed,  plaintiff  served  notios  of  taxation  of  oosts. 
Upon  thebearing  before  thederk,  defendant  objected  to  tbetazation  of  coala,  because 
plaintiff  neglected  to  have  them  taxed  within  60  days  alter  the  findinn  wen  filed, 
as  required  by  Laws  Wis.  1882,  e.  202.  Held,  that  plaintifT  waived  its  nght  to  ooita 
by  n^lecting  to  have  them  taxed  within  the  time  pmcribed  by  law. 

Appeal  from  circuit  oourt,  Outagamie  county. 

Appeal  from  an  onler  sustaining  an  objection  to  the  taxation  ol  costs  on 
Judgment  In  favor  of  plaintiff.  Kaiotifl  appealed.  The  facta  appear  in  the 

opinion. 

Sfoaes  Hooper  and  F.  IF.  Boughton,  tot  appellant.  S.  D,  Rgan  and  JTash 

<ft  Ifcuh,  for  respondents. 

Cole,  C.  J.  The  andings  in  this  case  were  filed  September  4,  1886. 
Sixty-one  days  afterwards,  the  plaintiff  served  its  notice  of  tiucation  of  costs, 
with  an  itemized  bill  and  an  affidavit  of  disbursements.  Pursuant  to  notice, 
the  matter  came  up  before  the  clerk  on  Kovember  13th.  The  defendants  ob* 
jected  to  any  taxation  in  favor  of  the  plaintiff,  because  it  had  neglected  to 
have  the  CMts  taxed  within  60  days  after  the  filing  of  the  findings,  as  required 
by  chapter  202,  Laws  1882.  The  clerk  sustained  the  objection,  and  refused 
to  tax  costs  in  favor  of  the  plaintiff.  Tbls  act  of  the  clerk  was  affirmed  by 
the  circuit  court  on  review.  There  can  be  no  doubt  but  the  plaintiff  waived 
Its  right  to  costs  by  neglecting  to  have  them  taxed  within  the  .time,  and  per* 
f ecting  the  judgment.  The  law  is  perfectly  cleu  on  the  point,  and  this  oourt 
has  placed  that  construction  upon  it  in  several  cases  which  have  come  before 
us  where  this  precise  question  was  involved.  The  last  case  where  the  mat- 
ter is  considered  Is  McDotiouffh  v.  Railway  Co,t  34  N.  W.  B^.  120,  when 
the  cases  are  cited  by  Mr.  Justice  Casboday  in  the  opinion. 

That  part  of  tiie  judgment  appealed  from     the  plaintiff  la  affirmed. 


Batten  v.  SKrm  et  at, 

(Avrenw  Oourt      ITticonnn.   December  IS,  1887.) 
X.  AaioFMCHT  roa  BsHxrix  or  Cbkhiom— Yaliiott—  QABmsHnw  OaniiD*— te» 

lOB  JOBT. 

Plaintiff,  a  judgment  creditor,  garnished  the  general  aaslgnee  of  the  debtors. 
AU;  that  the  Jnry  could  only  consider  matters  w  hlcb  went  to  the  validity  of  tbs 
SMlgnment,  and  not  the  ftnudnleat  trmnsfen  made  by  the  debtors,  If  any,  pnor  to  Ik 
S.  Bam*— IvvsMTOBT  ard  Lin— CoBBBonrm— BnBDBB  or  Pboov. 

The  oonrt  instracted  Uie  jury  that  when,  in  an  assignnient,  the  Inventory  sod 
list  were  filed  In  time  and  properly  oertlfled,  the  burden  of  proof  showing  tiidr  h^ 
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oorrMtncn  wm  on  the  partjr  alleging  it,  and,  when  It  was  ibown  that  assets  were 
omitted,  then  tfavbnrdeo  was  on  the  fMvty  seeking  to  snetain  it  to  show  that  soeh 
omissions  were  made  hy  mistake.  Hkd,  that  the  instraotions  were  oomet. 
3.  Qakhishmiht— Validity  or  AssioiniBn— Isiub  roa  Juet. 

At  atrial  of  garnishee  proceediuga  against  au  assignee  under  a  general  assignment, 
the  coart  submitted  certsin  questions  to  the  Jury,  but  they  were  not  asked  to  find 
whether,  upon  the  whole  evidenoe^  tiie  asuennient  was  void.  Held,  ttiat  as  the 
tasaes  In  a  oamlshes  atrtloa  were  not  neoenarilv  triable  by  the  jury,  and  the  court 
had  the  right  to  determine  mattan  not  preaanted  to  th«m,  it  wlli  be  ^wum«d  that 
the  court  foand  the  assignment  valid  when  It  dismisMd  the  aoHon. 

Appod  from  drcuit  court,  Dane  ooontiif . 

Thomas  Batten,  plalntifl,  gainiahed  B.  T.  Bltdmnb.  geimal  assignee  of 
B.  B.  Smith  and  Oeoige  J.  Smith,  Judgment  det>t<»s.  Tlie  action  was  dis- 
missed, and  plaintiff  appealed. 

/.  P.  iSfffMlftw,  for  ai^llant.  /.  JT.  Smith,  for  respondents. 

TATi^m,  J.  This  is  a  ^mishee  action  commenced  by  the  appellant  against 
the  said  B.  T.  Richards.  The  gami^ment  is  upon  a  judgment  in  favor  €i 
the  appellant  against  the  said  Biebard  S.  Smith  and  Oeorga  J.  Smith,  and  the 
garnishee  summons  was  issued  after  judgment  in  favor  ftf  Batten  against  said 
Smiths,  and  ezeeaUon  issued  upon  said  judgment  against  the  said  Sm  iths.  The 
Smiths  were  nmrehants.  They  had  f^ed  in  business,  and  made  a  voluntary 
assignment  In  favor  of  their  creditors;  and  the  said  B.  T.  Uichards  was  the 
assignee  named  in  such  Toluntary  assignment.  The  object  of  the  garnisb. 
ment  proceeding  was  to  subject  the  property  and  money  in  the  hands  of  such 
assignee  to  the  pigment  of  the  judgment  in  favor  of  the  appellant.  Batten. 
The  garnishee  denied  that  he  had  any  property  or  money  In  hts  posserision  be* 
longing  to  the  raid  Smil^,  or  either  of  them,  and  he  also  denied  that  he  was 
indebted  to  ttwm,  or  either  of  them.  The  appellant  took  Issue  upon  this  di>> 
nial,  and  the  ease  was  tried  by  the  eonrt  and  a  jury.  At  the  close  of  the  evi- 
dence, the  learned  circuit  judge  submitted  to  the  jury  the  following  questions 
as  to  theirfindings  in  thecase:  "(1)  Had  the  assignors,  oreitherra  them,  any 
property  at  tiie  time  of  the  assignment  not  afterwards  Inclnded  In  the  Inven- 
tory (2)  **U,  In  aiwwer  to  the  foregoing  question,  you  say  *  yes,*  were  the 
omiflslonSiOranyof  them,  intentionally  made,  or  were  tliey  made  by  mistake?** 
^3}  "Did  the  list  of  creditors  embrace  all  the  creditors  of  the  assignors?** 
<4)  "If  you  say  'no*  to  the  foregoing  question,  were  any  of  the  otuissluns 
tliat  you  And  Intentionally  made,  or  were  they  a  mistake?"  (5)  "What 
amount  In  money  do  you  find  In  the  hands  of  the  defendant,  received  under  the 
assignment?**  (6)  '*'VVbat  amount  do  you  find  due  the  pliilntiff  on  the  judg- 
ment upon  which  the  gamtsbee  proceedings  are  instituted  V"  The  jury  an- 
ewered  the  Qrat  question,  "Tee;"  the  second  question,  "By  mistake;"  the  third 
question,  "Tes;**  the  fourth  question.  "No  answer;"  the  fifth  question, 
^•2,380;**  and  to  the  sixth  question,  "•1,348.**  There  is  no  claim  but  that  the 
answers  to  the  fifth  and  sixth  questions  were  correct.  The  appellant  moved 
to  set  aside  the  verdict,  and  for  a  new  trinl,  assigning  various  reasons  ihor^ 
for.  This  motion  was  denied,  and  exception  duly  taken,  and  afterwards  tba 
court  ordered  judgment  dismissing  the  action,  with  costs;  and  judgment  was 
entwed  accordingly,  from  which  the  plaintiff  appealed  so  this  court. 

Most,  if  not  all,  the  material  questions  discussed  by  the  appellant  on  this 
appeal,  and  which  he  insists  were  wrongly  decided  by  the  trial  court,  were 
discussed  by  the  appellant,  and  decided  against  hitn.  on  a  former  appeal  from 
the  judgment  of  the  circuit  court  upon  a  traverse  of  the  atHdavlt  I'ur  attach- 
ment, which  was  issued  in  the  original  action  of  the  appellant  against  the  said 
Smiths,  and  npon  which  attachment  the  property  in  ilie  bands  of  the  present 
garnishee,  as  assignee  of  said  Smittis,  was  attached.  The  affidavit  upon  whidi 
tluft attachment  was  issued,  allied  that  the  defendants  the  Smitlis  bad  assigned, 
otrnveyed,  disposed  ot,  or  ooneealed,  or  were  about  to  assign,  convey,  dispose 
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of,  or  conceal,  their  property,  or  Bome  part  fcfaweof,  with  Intent  to  defraad 
their  creditors,  and  that  the  defendants  fraudulently  contracted  one  of  the 
debts  for  which  tliis  action  is  brought.  This  afBdavit  was  traversed  bj  the 
defenJfints,  and  the  issues  formed  bj such  traverse  were  tried;  and  the  circuit 
court  found  in  favor  of  the  defendants  the  Smiths,  and  set  aside  the  attach- 
ment. From  the  order  setting  aside  the  attachment,  au  appeal  was  taken  to- 
this  court,  and  the  order  was  affirmed.  See  Batten  v.  Smdh,  62  Wis.  92,  2,'S 
K.  W.  Kep.  S42.  By  an  examination  of  the  record  In  that  case,  it  will  b& 
found  tliat  the  same  evidence  was  relied  upon  bj  the  appellant,  Batten,  to  re^ 
verse  the  order  in  that  ca.se,  which  is  relied  upon  cm  this  appeal  to  reverse  th& 
judgment  appealed  from  in  this  case.  The  assignment  which  is  attacked  as 
fraudulent  in  law  or  in  fact  in  that  case  is  the  same  assignment  attacked  in 
this  case,  and,  as  stated,  upon  substantially  the  same  evidence.  In  that  case, 
it  was  held  by  this  court  that  any  fraudulent  transfer  of  property  by  the  Smiths 
before  the  assignment  was  made  could  not  aftect  tlie  vididity  of  such  assign- 
ment, or  render  it  void  as  to  their  creditors;  and  we  see  no  reason  for  ques- 
tioning the  reasons  of  Justice  Cassoday,  in  the  opinion  in  that  case,  sus- 
taining that  position.  See  pages  98,  99,  of  62  Wis.  We  think  the  circuit 
judge  riglitly  excluded  from  the  consideration  of  tlie  jury  in  the  case  at  bar 
all  qtiesiions  as  to  what,  if  any,  fraudulent  transfers  had  been  made  by  the 
Smiths  previous  to  the  execution  of  the  assignment,  and  that  he  properly  con- 
fined them  to  matters  which  went  to  the  validity  cd  the  assignment,  et  seq. 
The  only  questions  which  were  raised  by  the  evidence  which  affected  ttie  valid- 
ity of  the  assignment  itself  were  thosesubmitted  to  the  jury,  ris. :  Did  the  as- 
signors, within  the  time  prescribed  bylaw,  file  a  correct  inventoryof  their  as- 
sets, and  a  correct  list  of  their  creditors?  and.  second*  if  they  did  not,  was  the- 
incorrectness  of  the  inventory  and  list  intentiomU  on  Ui«  part  of  the  awignors, 
or  did  it  result  from  mistake?  These  questions  were  also  raided  in  the  traverse- 
of  the  affidavit  in  the  case  n gainst  the  Smiths,  and  the  evidenoe  on  that  trsverw- 
upon  these  questions  was  in  substance  the  same  as  in  the  present  case.  The- 
issues  were  found  against  the  appellant  in  that  case,  as  they  were  in  tliepras— 
ent  case.  In  the  opinion  of  the  court  on tiie  former  appeal,  it  is  said:  with- 
out going  into  details,  it  is  enough  to  say  that  we  find  no  evidence  of  inten- 
tional omission  of  any  property  from  U»  inventory,  nor  any  evidenoe  that,  In 
making  the  assignment*  the  defendants  intended  to  defnuid  any  of  their  cred- 
Itora."  We  do  not  cite  the  former  case,  for  the  reason  that  we  conflidw  the 
matter  in  tliis  case  as^rea  adjudicatat  but  dmply  as  an  adjudication  against 
the  appellant  upon  the  issues  raised  in  this  case,  supported  by  substantially 
the  sanie  evidence  as  la  the  former  case.  It  seems  to  as  that,  nnless  we  are 
prepared  to  say  tliat  we  were  wroag  in  the  former  cose,  we  cannot  disturb  the 
verdict  of  the  Jury  upon  the  Issues  decided  by  them  in  thecaseaC  bar. 

If  the  omissions  in  the  Inventory  of  assets  or  in  the  list  of  creditors  were 
omissions  caused  by  mistakes  of  law  or  fact,  then  the  assignment  was  not 
avoided  by  such  omissions.  See  ParweU  v.  Onndry,  52  Wis.  26B,  9  K.  W.  Bep. 
II;  amith  v.  Brovm,  61  Wis.  258,  20  N  W.  B^.  917;  Mather  v.  Mcmilan, 
60  Wis.  546,  19  K.  W.  Bep.  440;  SteinUin  V.  ifalstead,  52  Wis.  291,  8  N. 
W.  Bep.  881;  and  Satten  v.  Smitht  supra.  The  material  questions  of  fact 
on  the  trial  at  this  case  were  submitted  to  the  jury,  and  they  have  found  in 
favor  of  the  respondent.  After  a  careful  consideration  of  the  evidence,  we 
think  tlieir  verdict  is  not  so  cli>arly  against  the  evidence  in  the  case  as  would 
justify  us  in  reversing  the  order  of  the  circuit  Judge  in  refusing  to  grant  a 
new  trial  u|)on  these  questions.of  fact. 

It  is  insisted  by  the  learned  counsel  for  the  appellant  that  tlie  circuit  judge 
erred  in  his  instructions  to  the  Jui-y.  We  do  not  deem  it  necessary  to  oon* 
sider  in  detail  the  22  separate  exceptions  to  such  instructions.  Alter  a  care- 
ful I'eadiiig  of  the  instructitms,  we  can  find  nothing  which  seems  to  us  to  be 
ermneous,  in  view  of  the  fact  that  tiie  only,  questions  wiuch  were  submitted 
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to  the  jarj  for  their  dedston  vere  the  onas  above  stated.  There  -certainly  Is 

nothing  in  the  instructions  which  could  have  misled  the  jury  In  detennining 
the  questions  submitted  to  them.  The  ietii-ned  counsel  for  the  appellant  insist 
that  the  learned  judge  erred  in  stating  the  law  as  to  the  burden  of  proof.  We 
think  otherwise.  The  learned  judge  stated  that  when  the  inventory  and  list 
were  made  and  Qled  in  time,  properly  certiSed,  the  presumption  was  that  they 
were  correct,  and  the  burden  of  proof  showing  their  incorrectness  was  on  the 
party  alleging  such  incorrectness.  This  is  certainly  correct.  He  also  stated 
l^t  when  the  attacking  party  shows  that  they  are  not  correct,  and  that  assets 
are  omitted  from  the  inventoiy,  then  the  burden  of  proof  is  on  the  party  seek- 
ing to  sustain  the  assignment  to  show  that  snch  omissions  were  made  by  mift- 
take,  and  were  not  intentional.  This  is  also  dearly  oorrect.  These  instruc- 
tions gave  the  jury  the  correct  rules  of  law  for  the  determination  of  the  ques- 
tions submitted  to  them.  The  court  did  not  err  in  refusing  to  give  the  gen- 
eral instructions  requested  by  the  appellant  upon  this  point.  The  other  io- 
Btructions  requested  and  refused  were  properly  refused  because  the  jury  were 
not  asked  to  find  whether,  upon  the  whole  evidence,  theaasignment  was  rpld. 
If  it  be  insisted  that  there  was  the  general  question  in  the  case,  whether,  upon 
the  whole  evidence,  the  assignment  was  not  shown  to  have  been  void,  be> 
cause  made  with  an  intention  to  defraad  the  creditors  of  the  assignors,  that 
question  was  not  submitted  to  the  jury,  nor  did  the  appellant  ask  to  have  it 
submitted  to  them,  and  we  must  coudude  that  the  court  decided  that  ques- 
tU>n  against  the  appellant. 

This  being  a  garnishee  action,  the  Issues  In  the  case,  of  the  nature  of  those 
raised  by  the  evidence  in  this  case,  were  not  necessarily  triable  by  a  jury,  and 
any  material  issue  which  was  not  submitted  to  the  jury  the  court  httd  the 
right  to  determine.  If,  therefore,  upon  all  the  evidence,  there  was  anything 
appearing  which  tended  to  show  that  the  assignment  was  fraudulent  in  fact, 
notwithstanding  that  It  was  valid  in  form,  and  the  inventory  of  assets  and 
list  of  creditors  were  not  intentionally  Incorrect,  that  issue,  we  must  conclude, 
was  found  against  the  appellant  by  the  court,  in  refusing  to  grant  a  new  trial, 
and  in  directing  that  the  action  be  dismissed.  There  is  certainly  nothing  in 
the  evidence  which  establishes  the  invalidity  of  the  assignment  as  a  matter  of 
law;  and  the  court  and  jury  having  found  tlie  issues  of  fact  against  the  appel- 
lant, upon,  as  we  think,  sufficient  evidence,  the  learned  circait  Judge  was 
right  in  refusing  to  set  aside  the  verdict,  and  grant  a  new  trial. 
Tfaa  judgment  ot  the  circuit  court  is  affirmed. 


1.  Db&ivaob— Powxa  to  Commor— On  Whom  CoRrBBMD. 

The  pow«r  to  construct  drains  is  no  uart  or  the  osaol  powers  belon|riog  to  town 
and  ooBDty  governments,  but  is  a  speasl  aathority  given  for  a  particular  purpose, 
and  may  be  conferred  by  legislative  power  on  any  person  or  body. 

S.  Saiib— OowBtmrnoirALiTT  or  Dbaikaqi  Aor— Codwtt  QovaBifM«NT. 

Laws  Wis.  18S6.  e.  44%  providing  for  lowering  the  ordinary  level  of  the  water  In 
certain  lakes  in  Dane  county,  and  for  the  drainage  of  wet  and  oversowed  land  in 
any  part  of  said  coanty ,  different  from  the  system  of  drainage  for  the  remainder  of 
the  state,  as  provided  In  Rev.  St.  1878,  0.  S4,  Is  not  in  conflict  with  section  33,  art.  4, 
ofthe  constitation  of  the  state,  which  provides  thirt  the  le^slatare  shall  establish 
bat  one  lysleni  of  town  or  oonnty  govern mmt,  which  shall  be  as  near^  uniform 
as  pimotlcable. 

Appeal  from  circait  court*  Dane  county. 

Proceedings  for  appointment  of  drainage  commissioners.    The  i^lnlon . 


states  the  facts. 

Roffert,  Luce  d  Sail,  for  appellants.  PUmep  <ft  Banbom,  for  respondents. ' 

V.36N.W.D0.7 — 86 
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Cole.  0.  J.  This  \a  a  proceeding  Instltatad  under  chapter  443.  Laws  1885* 
which  provides  a  STBtem  for  the  drainage  and  reclamatton  of  lands  in  Dane 
county.  A  petition  was  presented  to  the  circuit  court  of  the  county,  signed 
on  liehalt  of  the  common  council  of  the  city  of  Madison,  George  E.  Bryant, 
and  more  than  40  other  persona,  who  represent  tliat  they  are  owners  of  wet 
and  overflowed  lands  in  the  county,  and  setting  forth  the  matters  required  by 
the  law  to  be  stated  in  the  petition!  and  asking  that  a  board  of  commissioners 
be  appointed  for  the  purposes  prescribed.  Ademurrer  was  interposed  to  this 

Sitltien  by  the  owners  en  the  mlU-dam  and  water-power  at  the  outlet  of  Lake 
onona,  on       ground  that  tlie  law  In  question  was  unoonstitntlonal  and 
YtAAt  which  demurrer  was  susbUned,  uid  the  petition  dismissed. 

The  only  question  which  we  have  to  consider  on  this  appeal  Is  whether  the 
law  is  in  conflict  with  the  provisions  of  our  constitnttoa  It  hi  sfUd  the 
learned  circuit  court  held  ttuit  the  law  violated  section  23,  art.  4,  which  de- 
clares that  the  legislature  ^all  establish  but  one  system  of  town  and  county 
government,  which  shall  be  as  nearly  uniform  as  practicable.  Chapter  54, 
Bev.  St.  1878,  provides  for  a  system  of  drainage  wliioh  is  to  Iw  cairled  out  or 
executed  by  town  and  county  oflQcers,  and  It  is  insisted  tliat  chapter  442  vests 
the  powers  as  to  draini^  in  a  difterent  body,  over  which  neither  the  town 
DOT  county  authorities  luve  any  control.  This,  it  is  said,  is  a  plain  depart- 
ure fnnn  the  ojrstem  of  town  and  coud(7  government  which  prevails  else- 
where in  the  state.  It  may  admit  of  doubt,  as  argued  by  the  counsel  of  tlie 
appellants,  whether  the  power  to  construct  drains,  etc.,  given  to  town  and 
county  olflcers  under  the  general  htw,  is,  strictly  speaking,  a  prirt  of  tiie  sys- 
tem of  government  belonging  to  those  polltioid  oorporations  within  the  mean- 
ing of  the  constitution.  It  is  rather  a  spedal  authority  conferred  for  a  spe- 
clal  purpose,  calculated  to  promote  thepublic  health  and  welfare.  The  pow- 
ers and  duties  of  county  and  town  officers  are  thdse  which  they  ordinarily 
and  usually  exercise  as  a  part  of  the  regular  and  permanent  adulnistration 
ct  the  town  and  county  governments.  It  is  a  slgniflcsnt  fact  in  ihis  discns- 
sion  that  no  drainage  law  was  enacted  for  several  years  after  th  .adoption  of 
the  constitution,  nor  was  any  such  power  as  is  now  confi^rred  given  to  town 
and  county  oflScers  to  execute  such  work.  There  is  therefore  strong  reason 
for  saying  that  the  power  to  constmct  drains  is  In  no  proper  sense  a  part  of  the 
usual  powers  belonging  to  town  and  county  governments,  but  is  a  special 
authority  given  for  a  particular  purpose,  and  which  may  be  conferred  upon 
any  persona  or  body  upon  which  the  legislatare  may  see  fit  to  confer  it.  In 
Sheboygan  Co.  y.  Parker,  S  Wall.  93,  a  kindred  objection  was  considered  In 
regard  to  the  authority  of  commissioners  appointed  by  the  legislature  to  sub- 
scribe  to  the  stock  of  a  railroad,  and  bind  the  county  by  their  acts.  It  was 
contended  that  no  persons  but  county  oQlcers  could  exercise  such  a  corporate 
duty,  and  create  a  debt  against  the  county.  But  the  objection  was  overruled; 
the  court  holding  that  a  county  officer  was  understood  to  be  one  by  whom  the 
county  performs  its  usual  political  functions  or  offices  of  government,  and 
that  it  did  not  Include  pei'sons  appointed  to  perform  the  special  duty  in  ques- 
tion. We  do  not  think  chapter  442  comes  within  the  decisions  in  State  v. 
Riordan,  24  Wis.  484;  State  v.  Supervisors,  25  Wis.  339;  State  v.  Dousman, 
28  Wis.  541;  McRae  v.  Uogan,  89  Wis.  529;  StaU  v.  Supereisora.  62  Wis. 
376.  22  K.  W.  Hep.  572.  In  the  last  case,  the  act  considered  relieved  all 
towns  in  the  state  outside  of  Olrant  county  from  the  expense  of  erecting  and 
maintaining  the  bridges  therein  specified,  and  cast  the  burden  of  doing  so 
upon  the  respective  counties,  while  each  town  in  Grant  aounty  was  compelled 
to  erect  and  maintain  any  such  bridge  within  its  limits  at  ita  own  expense. 
Imposing  taxes  for  the  erection  of  bridges  is  one  of  the  usual  powers  and  du- 
ties of  the  constituted  authoritiea  of  towns  or  counties,  and  ever  iias  l>een; 
and  it  was  essential  that  there  should  be  no  discrimination  onr  that  subject, 
bat  that  the  act  should  be  unliSnm  In  its  appUeatton.  if  we  an  ri^  in  at^ 
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posing  thai  the  drainage  of  swamps  wd  marshes  is  not  the  ordinary  duty  or 
fanction  of  a  town  or  coanty  officer,  then  the  last  decision  obvioualy  does  not 

apply  to  the  case. 

The  law  under  consideration  confers  enlarged  powers  for  drainage,  and 
brings  the  wliole  subject  onder  the  control  and  supervision  of  a  different  tri- 
baniu  than  the  one  provided  in  the  general  law.  It  certainly  seems  to  fur- 
nish all  necessary  restrictions  to  guard  against  abuse  and  oppression  in  its 
administration,  as  an  examination  of  its  provisions  will  show.  The  petition 
must  be  signed  by  25  or  more  owners  of  wet  or  overflowed  lands  In  the  county, 
who  are  of  the  opinion  tluit  auch  lands  will  t>e  benefited  by  the  proposed  sys- 
tem of  drainage,  subject  to  the  assessment  provided;  and  who  shall  also  be 
of  the  opinion  that  the  public  health  and  welfare  will  be  promoted  thereby; 
and  who  desire  to  Institute  the  proceeding  for  the  drainage  and  reclamation 
of  their  land,  "either  by  construeting,  extending,  opening,  enlarging,  widen- 
ing, straightening,  or  deepening  water-courses,  or  removing  natural  or  arti- 
tleial  obstructions  tlierefrom,  or  by  permanently  lowering  the  ordinary  level 
of  the  water  in  any  or  all  of  the  six  lakes"  mentioned.  The  petition  must 
"specify,  in  general  terms,  the  nature  of  the  improvement  desired  to  be  made;" 
give  a  "description  of  the  lands  to  be  benefited  thereby;  state  the  benefits  to 
the  public  health  or  convenience,  and  to  private  property,  which  it  is  believed 
will  result  from  such  system  of  drainage,  and  that  such  system  is  practica- 
ble. "  The  petition  must  farther  specify  "the  stream,  lakes,  or  water-courses 
proposed  to  be  dredged,  widened,  deepened,  straightened*  or  altered  in  course, 
and  the  lakes  to  be  lowered,  and  to  what  extent*  and  the  principal  obstruction 
to  be  remored;**  '*and  that.  In  the  belief  of  the  petitioners*  the  costs,  dam- 
ages, and  expenses  will  be  lem  than  the  benefits  which  wUl  result  to  the 
owners  of  the  lands  llk^  to  be  benefited  thereby.  If  any  town  or  dfy  as  a 
whole  will  be  benefited  by  such  system  of  draini^,  tha  petiidon  mi^  so  state, 
setting  forth  the  nature  of  such  benefits.**  The  oommon  coancil  01  the  dfy 
of  Madison  Is  authorised  to  Join  in  siOd  peUtioii  In  behalf  of  said  dty,  and  any 
town  board  may  join  which  has-thereto  first  been  duly  antbozized  so  to  do 
a  vote  of  the  town.  The  petition  may  also  lafinm  the  oonrt  of  any  other 
matters  rdevant  or  pertinent  to  the  matter.  It  is  to  be  verified  and  filed 
with  the  derk  for  the  action  of  the  ctocuit  oourt,  or  presiding  Judge  thereof, 
asking  for  the  appointment  of  five  commissioners*  "to  be  known  as  the  <  Dane 
Oounfy  Drainage  Gommisdoners.***  The  filing  of  the  petition  shall  be  deemed 
tiie  commencement  of  an  action  in  said  court*  aitectiug  all  lands  or  other 
property  that  may  be  benefited,  or  danu^^ed*  <a  intofered  wltb*  ox  taken  for 
public  use  by  virtue  of  the  act.  Upon  such  flUng*  the  court  or  Judge  makes 
an  order  prescribing  the  notice  to  be  given  to  all  parties  Interested  in  the 
hearing  of  the  petition;  and,  upon  proof  being  made  of  the  giving  of  the  re- 
quired notice*  any  persons  whose  estates  or  interests  are  to  be  afFected  by  the 
proceeding  may  show  cause  against  the  prayer  of  the  petition.  The  conrt  or 
Judge  hea^ni  the  parties  interested,  and  "determines  and  adjudicates  whether 
the  system  of  drainage  pnqtosed  by  said  petition  is  one  of  public  utility  be- 
yond any  damage  to  Tndlvldaals  to  result  therefrom,  and  whether  the  public 
health  Is  likely  to  be  improved  thereby*  whether  any  highways  or  pnbUc  streets 
of  a  town  or  cify  will  be  benefited,  and  whether  such  propcnea  system  is  of 
such  paramount  public  benefit  as  to  warrant  the  proceeding  autfaori2ed  in 
such  case  by  the  act*  and  whether  the  costs,  dam^es,  and  expenses  will  be 
less  than  the  beneflto  which  will  result  to  the  owners  at  the  lands  likely  to  be 
benefited. " 

If  no  sufficient  cause  is  shown  against  granting  the  prayer  of  the  petition, 
and  If  it  shall  be  made  to  appear  that  such  propomd  systcna  of  drainage  wlU 
not  permanently  reduce  the  main  level  of  tlie  waters  of  I^e  Monona  below  a 
point  therdn  named,  the  court  or  Judge^  if  he  denn  proper*  may  make  an  codec 
iqipoiDting  five  dlsinterestdd  and  oompetent  freeholdem  as  cunmiasionerB  to 
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act  in  the  premises  ae  directed  hy  the  act.  The  commissioners  take  and  sub- 
scribe an  oaili  of  office;  thereupon  the  court  orders  them  to  take  into  consid- 
eration the  petition;  and  it  Is  their  duty  then  "to  make  personal  inspection  of 
all  lands,  streams,  drains.  lakes,  or  ponds  affected  by  such  petition,  and,  if  the 
expenses  of  a  survey  be  first  gutu'antied  to  them,  to  cause  a  surrey  to  be  made 
to  determine  the  feasibility  of  the  proposed  work,  and  the  best  manner  of  do- 
ing it,  the  lands  to  be  beneOted  or  damaged  thereby;  and  the  commissionets- 
shall  report  whether,  in  tiiair  judgment,  any  and  what  drainage,  openfng. 
deepening,  widening,  straightening,  altering,  or  extending  of  drains,  streams, 
lakes,  or  water-courses  la  necessary,  practicable,  and  of  public  ntility  and 
benefit,  in  excess  of  any  damage  to  the  public  or  individuals  which  may  thereby 
be  caused,  and  fully  report  in  what  such  benefit  consists.  If  they  report  in 
favor  of  such  work,  they  shall  determine  and  further  report  the  best  and  cheap- 
est method  of  accomplishing  it,  its  character,  accurately  describing  the  same, 
and  what  dams  or  other  obstructions,  natural  or  artificial.  It  may  be  necessary 
to  remove  or  destroy,  whether  the  same  are  lawfully  maintained  or  otberwiser 
and  whether  the  course  of  any  natural  stream  should  be  altered,  and  how 
much  such  proposed  work  will  reduce  the  height  of  the  water  in  Lake  Monona 
below  a  level  which  Is  named.  If  any.  They  shall  also  determine  and  report 
what  lands  will  be  benefited  by  the  whole  or  any  and  what  part  of  Ihe  pro- 
posed system  of  drainage,  and  what  lands  or  property  will  Iradamaged  thereby, 
and  shall  assess  the  benefits  or  damages  upon  each  tract  or  easement  or  in- 
terest, by  whomsoever  held.  If  any  particular  part  of  the  work  to  be  done 
should  be  assessed  upon  any  particular  tracta,  or  upon  any  town  or  munici- 
pality, the  commissioners  shall  so  report;  and  whether,  intheir  judgment,  such 
town  or  municipality  should  bear  a  part  of  such  expense^  or  would  as  such  de- 
rive a  public  benefit  from  the  whole  or  any  part  of  such  proposed  work,  and  shall 
assess  the  amount  of  such  benefits.  Upon  the  filing  of  this  report,  the  court 
causes  notices  to  be  given  to  persons  mentioned  in  the  report  as  owners  of 
land  or  other  property  affected  or  charged  by  assessments  in  such  report  with 
the  amount  thereof,  and,  after  a  specified  Ume,  the  court  hears  any  remon- 
strances or  objections  which  may  be  made  to  the  report,  or  that  any  lands  are 
assessed  too  high  or  too  low,  or  improperly,  or  that  lands  are  assessed  which 
ought  not  to  be,  or  that  lands  should  be  assessed  which  are  not,  or,  by  any  per- 
son to  whom  damages  are  assessed,  that  they  are  inadequate,  or,  by  any  person 
or  municipality,  that  the  public  will  not  be  benefited  by  the  work  proposed, 
or  that  thb  surface  of  the  water  of  T^ke  Monona  will  be  reduced  by  auch 
drainage  to  a  point  below  the  level  fixed  by  the  act. 

At  the  time  fixed  for  the  hearing  of  the  objections,  the  court,  on  the  de- 
mand of  any  person  assessed  for  benefits  or  awarded  damages,  may  frame  an 
issue,  and  submit  the  matter  to  a  jury  for  trial,  whether  the  amount  of  dam- 
ages will  be  a  just  compensation  therefor,  and  whether  the  assessment  of 
benefits  as  made  by  the  report  to  any  remonstrant  demanding  the  review 
by  a  jury  ts  too  high,  and  the  jury  may  assess  the  same.  If  the  court  or  pre- 
siding judge  find,  upon  the  hearing,  that  the  report  requires  modification, 
the  same  may  be  referred  to  the  commissioners  to  be  modified  in  any  respect. 
If  ttie  finding  of  the  court  or  presiding  judge  is  in  favor  of  the  validity  of 
the  proceedings,  the  court,  after  tlie  report  sluUl  have  been  modified  to  con- 
form to  the  findings,  or  if  there  be  no  remonstrances,  shall  couflrm  the  same, 
and  the  order  of  confirmation  shall  l>e  final  and  conclusive,  and  the  pro- 
posed work  be  established  and  authorized,  and  the  proposed  assessment  sp- 
proved,  subject  to  the  right  of  appeal  to  the  supreme  court  as  in  ordinary  ac- 
tions. If  lands  not  described  in  the  original  petition  are  included  In  the  re- 
port, or  assessments  or  awards  of  damages  made  thereon,  the  court  or  judge 
shall  order  the  owners  to  be  notified  thereof,  and  allow  the  owner  to  be  heard 
aa  a  remonstrant,  as  therein  provided.  If,  lu>wever,  a  majority  of  the  own- 
en  of  the  land  to  bft  chuged  with  the  expenw  of  the  propoeed  improvemeot 
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«hall  join  In  a  remonrtnuiee  In  tqipodtlon  to  tbe  syatera  of  drainage  deaerlbed 
in  the  Tepcat  of  the  eommlMlonen»  the  conrt  shall  thereupon  dismiss  siUd 
proceeding,  and  the  orlgtniil  petitfoners  shall  pay  the  costs  of  the  clerk  of  court. 
'The  court  directs  the  manner  of  doing  the  woifc,  the  commiaeionera  having 
power  to  divide  it  into  parts,  and  to  z«c^ve  propoeals  for  the  performance  of 
the  whole  or  any  part  of  the  work.  Finns  und  specifications  for  the  work  are 
to  be  prepared  under  the  direction  of  the  commissioners,  and  are  to  be  kept, 
subject  to  inspection  by  all  persons  interested,  at  some  place  in  the  city  of 
Madison  to  be  designated  by  the  court.  After  the  confirmation  of  the  report 
4ind  the  assessment  for  benefits,  any  party  Interested  may  pay  liis  assessment 
to  the  commissioners;  and  all  assessments  so  made  which  shall  not  be  paid 
-flhidl  be  certified  to  the  town  or  city  clerk  as  properly  due  and  payable  for  such 
Improvements,  either  In  whole  or  In  part;  and  such  clerk  shedl  thereupon  en- 
ter apon  the  tax-lists  which  shall  next  thereafter  be  made  such  assessment  so 
^xrtified.  to  be  collected  as  state  and  county  or  town  taxes  are  collected,  ex- 
cepting the  personal  property  of  individuals  shall  not  be  liable  for  such  as- 
sessment for  Improvement  on  lands.  The  commissioners  are  authorized  to 
bring  a  suit  In  the  name  of  the  county  for  their  use  as  snch  commissioners 
In  any  conrt  having  jurisdiction  to  collect  such  assessment  from  any  corpora- 
tion refusing  to  pay  the  same,  and  the  judgment  in  such  action  may  be  en- 
forced as  In  other  actions.  By  the  seventh  section  it  is  provided,  If  the  com* 
misaioners.  In  their  preliminary  examination  therein  provided  for,  shall  find 
it  necessary  to  condemn,  remove,  or  reduce  any  dam  lawfully  maintained,  or 
Impair  any  easement,  or  right  of  flowage,  or  other  right,  they  may  negoliate 
with  the  owner  for  the  amount  to  be  p^d  for  such  purpose,  and  report  such 
agreement  wiUi  their  report.  If  they  cannot  so  agree,  they  shall  make  their 
award  of  damages  thOTefor  as  therein  providAl.  Upon  the  confirmation  of 
the  report,  and  in  the  prosecution  of  the  work,  it  Is  provided  that  no  dam 
«hall  be  removed  or  reduced,  or  private  property  invaded  or  taken,  until  the 
damages  agreed  upon,  awarded,  or  finally  adjudged  for  such  taking,  removal, 
-or  deBtrnction  shall  have  been  deposited  vritb  uie  elexk  of  the  court  lor  the 
benefit  of  the  owner  or  persons  entitled  thereto. 

These  are  the  main  proviAons  of  the  act  which  It  Is  necessary  to  notice.  It 
will  t>e  seen  that  the  law  vests  large  discretion  and  powers  in  the  circuit 
-court,  or  presiding  Judge  thereof,  over  the  proposed  system  of  draln^e.  The 
•court  determines  whether  it  will  be  one  of  public  utility,  beyond  any  damage 
whi<-h  will  result  from  Its  execution,  to  individuals;  whether  the  public  health 
is  likely  to  be  imprond,  or  streets  or  highways  benefited;  and  whether  the 
raystem  is  of  audi  paramount  public  benefit  as  to  Justify  the  work.  While  the 
public  health  and  general  weffare  are  prominent  objects  to  be  promoted  by  the 
■drainage,  still  the  law  goes  upon  the  principle  that  the  property  benefited 
•shall  mainly  bear  the  expeose  of  the  improvement.  In  other  wo:^.  charges 
.are  apportioned  on  the  lands  according  tothe  benefits  received.  The  law  evi- 
-dentty  contemplates  that  no  system  of  drainage  shall  be  authorized  unless  it  is 
feasible,  and  where  the  coats,  damagea,  and  expenses  shall  not  be  leas  than  the 
benefits  whioh  shall  result  to  the  owners  of  the  lands  reclaimed.  In  that  respect 
the  law  goes  upon  a  principle  simitar  to  one  which  imposes  special  and  local 
burdens  upon  property  for  local  improvements.  In  Donnelly  v.  Becker,  58 
Wis.  4t)l.  17  N.  W.  Rep.  889,  the  validity  of  the  general  drainage  law  re- 
•ceived  careful  consideration,  and  was  very  fully  discussed,  by  Mr.  Justice 
Orton.  The  majority  of  the  court  rested  the  authority  to  enact  such  a  law 
upon  the  police  power  to  protect  the  public  health  and  welfare. 

Courts  have  generally  sustained  such  laws  upon  some  ground,  and  the  law 
In  question  may  well  stand  upon  the  police  power.  An  owner  upon  whose 
land  an  assesament  ia  made  has  the  right  and  opportunity  to  cont^t  its  falr- 
neas  and  juatice  in  a  court  inhere  a  jury  trial  can  be  had  before  the  assess- 
anent  !•  oonfirmedi  and  when  It  la  eonflrmed  by  the  circuit  eoort  be  has  the 
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ligbt  to  appeal  the  case  to  this  coait  as  in  ordinary  actions.  .Farther,  to 
guard  against  all  oppression,  the  law  provides,  if  a  majority  of  the  owners  of 
the  land  to  be  cliairged  with  the  expense  of  the  proposed  work  join  In  a  re- 
monstrance in  opposition  to  the  system  of  drainage  described  in  the  petition 
and  r€^rt  of  commissioners,  the  court  shall  dismiss  the  proceedii^f.  This 
feature  was  commented  on  by  the  learned  counsel  for  the  respondent  as  af- 
fording proof  that  it  was  not  the  public  health  and  general  welfare  which 
were  intended  to  be  promoted  by  the  enactment,  but  some  "swamp-land  spec- 
ulation to  be  advanced  and  carried  out  at  the  expense  of  the  city  of  Madison. " 
We  can  make  no  such  inference  from  the  law,  nor  do  we  feel  justified  in  im- 
puting to  the  legislature  an  object  not  indicated  by  it.  The  l^slature  might 
well  hesitate  to  authorize  the  execution  of  such  a  system  of  drainage  against 
the  wishes  and  at  the  expense  of  the  owners  of  the  overflowed  lauds,  though 
satisfied  it  would  promote  the  public  good.  Another  feature  of  the  law  not 
found  in  the  general  drainage  act  is  tlie  one.  requiring  compensation  to  be 
made  for  any  dam  reduced  or  removed,  or  for  private  property  invaded,  be- 
fore the  removal  or  taking  of  such  property. 

A  number  of  objections  were  taken  to  the  law  hy  the  learned  counsel  for 
the  respondents.  He  insists  that  the  act  attempts  to  confer  upon  the  court 
the  power  of  making  assessmenta,  which,  he  says,  is  not  a  judicial  power. 
The  court  doee  deter^nine  whether  the  proposed  work  should  be  undertaken, 
which,  in  view  of  the  matters  pertaining  to  that  question,  would  seem  to  call 
fur  the  exercise  of  a  judicial  function.  Such  judicial  determinaUon  is  the 
foundation  of  the  asseBsment  collected  by  the  taxing  officers  when  not  paid. 
But  we  cannot  see  wherein  the  power  exKvised  differs  from  that  exercised 
by  the  court  when  it  stays  proceedings  In  an  action  to  avoid  a  tax  until  there 
is  a  reassessment  of  such  taxt  In  the  latter  case,  there  has  been  no  question 
as  to  the  ri^gbt  of  the  court  to  act.  It  cuinot  fairly  be  claimed  In  thia  case 
that  the  court  directly  exercises  the  power  of  taxation.  It  Is  true,  it  may  in- 
itiate a  proceeding  which  will  result  in  local  charges  or  asaessmenta  upon 
land;  bat  this  it  doee  in  many  cases,  as  where  it  sustains  street  improve- 
mentSt  or  works  for  the  improvement  of  harbors  and  public  waters.  See 
fiowM  T.  Bacine,  10  Wis.  271;  Bond  v.  Keno$?ut,  17  Wis.  292;  and  cases  cited 
by  the  chief  justice  in  Johtuon  v.  City  cff  Miltcxwkee,  40  Wis.  S15.  In  the 
Boem  Case,  the  assessment  up(m  lota  for  the  improvement,  of  the  harbor  was 
made  by  commissioners  appc^i^ed  by  the  oc»nmon  couneil  under  ttie  charter, 
and  the  assessment  was  austained.  It  may  be  conceded  that  the  laying  of  taxes 
is  properly  the  exercbe  ot.a  legialatir^  as  distinguished  from  a  jodi^al,  func- 
tion. Still  it  is  obvious  thi^  whenever  the  court  Quatains  a  law  authorizing 
a  woik,  the  expense  of  which  la  charged  against  property  specially  benefited, 
it  exerdses  the  aame  power  or  function  .which  tne  court  does  In  authorizing^ 
the  drainage  proeeeding  under  the  law.  in  qumUoo.  **  Whenevw  a  local  im- 
provement is  authorized,  it  is  fortbe  lfl|^a»re  to  prescribe  the  Wf|y  in  which 
the  means  to  meet  its  cost  shall  be  raued, — wheuier  by  general  taxatitm,  or 
by  laying  the  burden  upon  the  district  apedally  benefited  by  the  expeaditwe- 
This  ia  a  matter  purely  of  legislative  discretion."  Fibld.  J.,  in  Bagary, 
RaelamaUou  DUt.  No,  108,  111  U.  S.  701,  4  Sup.  Ot.  Bep.  663.  In  the  pres- 
ent case,  the  oommisslcmera  make  the  assessment  qpoa  the  land  specially  ben- 
efited by  the  drainage,  and  to  . the  extent  of  such  benefits.  We  can  pooeive 
no  valid  objection  to  the  agency  by  which  th^  assessmento  are  made>or  to  the 
principle  upon  which  tbey  are  laid.  Wwtt  v.  Hoaaland,  114  V.  S.  606*  5 
Bup.  Ct.  Rep.  1086. . 

The  same  counsel  farther  objects  to  the  law  because  tlie  ot  Uadlaon, 
as  a  municipality,  la  ll^le  to  be  oharged  with  a  debt  for.  the  work  when  it 
mi^  not  in  any  way  reoetve  any  benefit  from  It.  -  We  do  not  so  understand  the 
law.  The  law  authorizes  diarging  a  oi  town  wiUi  a  part  of  the  expense 
when  audi  citor  or  town  derives  a  pulilic  fjepefit  from  -the  whole  or  any  part 
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of  ttie  work.  When  the  8treet«  «r  blgbways  of  a  tity  or  town  are  pvtiou- 
larly  beaefited  hy  the  impEOTement,  there  is  surely  no  injustice  in  charging 
SQcb  ciliy  or  town  with  an  amount  equal  to  such  benefit.  The  city  or  town 
can  appear  luid  contest  the  justness  and  fairness  of  the  asaesament  or  cliarge 
made  against  it,  and  have  a  Jury  trial  of  ttiat  issue.  Then  is  no  reason  to 
suppose  tliat  a.  city  or  town  will  be  oppressed-  by  the  exeontltm  of  the  law,  or 
that  it  will  be  charged  in  any  instance  with;  a  greater  share  of  the  expense 
tlian  it  ought  to  bear.  In  this  caae»  the  common  council  haye  joined  in  the 
petition,  so,  if  tho  pcoceedings  should  ultimUely  result  in  imposing  a  debt 
upon  the  cit7,  the  debt  will  be  one  voluntarily  incnrred.  But  we  do  not 
think  there  is  any  ground  for  saying  that  the  law  autboriaee  tbe  imposition 
of  a  general  charge  upon  any  city  or  town  for  an  improyement  tnm  whioh  ife 
in  no  manner  derives  any  benefit.  Aa  we  have  said,  the  law  plainly  makes 
the  land  which  is  benefited  by  tbe  drainage  the  principal  source  from  which 
the  means  to  do  the  work  are  derived;  and  whwever  a  dty  or  town,  as  a  cor- 
poration, is  likewise  benefited,  there  is  no  injustioe  in  charging  it  to  tbe  ex- 
tent of  the  ben^ts  received. 

Tlieee  remarks  dispose  of  the  material  objectkms  takm  to  tb»  law.  We  are 
of  the  opinion  that  it  is  a  valid  aot,  and  tiiat  tba  demurrer  to  tlie  petition 
should  have  been  overruled.  Tbe  order  suataioing  tbe  dauan«r  is  thareiore 
xe?n>ed,  and  the  caoM  zvnaiMled  tor  f  uUur  pioowdingi. 


Blake  v.  Blaes. 

(fitipnm  Qmrt  of  Wueoimn.   Deosmber  13,  1887.) 

Smnos—AuiiWT— Coras  oumor  &h)iiub  SBonanr  voa  PAnuKr  or. 

After  decree  for  divorce  and  alimooy  to.  plaintiff,  she  Sled  a  petition  toreviieand 
alter  the  original  jndtnnent  as  to  allmonv,  on  accoant  of  the  change  Id  the  clrcam- 
stances  of  dcsendant.  The  court  ordered  defendant  to  pay  plalntilfB  attorney's  Km, 
aiida  fixed sam  each  month  for  her  inpport,  during  the  pendency  of  the  proceed- 
ing, and  TMnilred  defendaid  to  give  bond  with  approvea  aaoari^  for  payment  of 
the  samfc  MM  that,  andtf  Bar.  St.  Wis.  }  S868,  relating  to  sooh  prooMdings.  the 
oonit  had  the  pown  to  require  paymeni  of  such  feeK  and  alimony,  but  had  no 
power  to  require  secnrity. 

Aweal  from  ci^vuit  court,  Milwaukee  county. 

Divorce  proeeediius  by  Christine  Blake  against  Bamum  Blake.  For  ofia' 
Im  cm  ffvmw  appeal.  Bee  82  K.  W.  Bep.  48. 

B.  Metrimer  and  JV.  B,  Ohapin,  for  appellant.  J.  A.  Sggm,  for  zwpoad- 
enU 

Oos^  0.  J.  After  tbe  decision  on  the  former  appeal  herein.  (82  N.  W. 
B^.  48.)  tbe  plaintiff  filed  a  petition  in  the  circuit  court  praying  for  an  order 
requiring  tiie  defendant  to  pay  ber  temporary  alimony  and  suit  money  dur- 
ing the  conidnuanoftof  this  proceeding.  The  petition  states  that  the  plaintiff 
Mas  no  money  with  whiob  to  meet  the  expenses  of  the  litigation;  that  she  is 
largely  in  debt,  and  unable  to  pay  the  same.  The  court  thereupon  ordered 
tbe  defendant  to  pay  the  plaintiff  or  ber  attorney  within  30  days  tbe  sum  of 
•250  as  oonnsel  fees;  and  that  as  suit  moiu^  he  pay  •SO  on  tbe  first  of  Au- 
gust. 1887,  and  the  same  amount  on  the  first  day  t(t  each  snoeeeding  month 
during  the  pendencry  of  this  proceeding  for  tbe  modification  of  the  original 
Jndgm^t;  and  that  defendant  give  a  written  undertaking  with  one  or  more 
sureties,  to  be  approved  by  ttte  court,  conditioned,  if  the  defendant  did  not 
pay  auoh  moneys  in  the  manner  and  amount  as  required,  then  auoh  aaret?  or 
enrettee  woold  psy  Uw  same.  Tbe  appeal  is  ttam  this  order,  and  It  Is  daimed 
defendant's  connsel  that  the  court  bad  no  power  to  make  it. 

It  la  Insisted  ti»t  temporary  edlmony  and  suit  monCQr  can  only  be  given 
during  tbe  pende&ey  of  the  aoUon  for  divorce  under  ieiHiton  .2367;  bi|ft after 
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jndgmffit  of  diroroe  Is  entered,  and  tbe  term  passed,  the  power  of  the  eonvt 
as  to  such  tenipoTai7  simony  and  suit  monty  Is  gone.  We  cannot  adopt 
that  Tlew  of  the  statute.  The  prooeeding  ia  to  revise  and  alter  the  original 
judgment  as  to  alimony  on  account  of  the  change  In  the  circomstancee  of  the 
defendant,  aoder  section  2869,  which  gives  tlra  court  plenarypower  In  re- 
spect to  tint  matter,  as  this  court  has  often  dedded.  See  the  cases  referred 
to  by  Mr.  Justice  Tatlor  on  the  former  appeal.  But  the  precise  question 
presented  here  has  been  decided  adversely  to  the  position  of  defendant's  oonn- 
sd  in  Heldm  v.  Hsldeih  11  Wis.  554b  In  that  case,  as  here.  It  was  objected 
that,  as  the  parties  had  already  been  divorcM,  the  court  had  no  authority  to 
make  the  allowance.  The  objection  was  overruled;  this  court  holding  that 
the  power  stlU  remained,  because  the  statute  expressly  gave  the  court  author- 
ity  to  "  make  any  judgment  respecting  any  of  said  matt^  which  such  court 
might  have  made  in  the  original  action.  **  As  was  said  in  that  case,  there  can 
be  no  doubt  about  the  power  of  Uie  court  in  ttie  original  action  to  compel  the 
husband  to  pay  the  wife  a  reaoonable  sum  to  meet  the  flspenses  of  the  lit^^ 
tion  and  for  temporary  support.  The  statute  is  the  same  as  when  the  Heldm 
Com  was  decided,  and  we  are  fully  satisfied  with  the  oonstrootion  that  was 
there  placed  upon  it.  Indeed,  the  language  seems  too  pl^n  npon  tikis  politt 
to  admit  of  discussion,  and  we  shall  attempt  none. 

The  sums  to  be  paid  by  the  defendant  daring  the  pendency  of  this  proceed- 
ing rested  largely  in  the  discretion  of  the  court  below,  and  there  Is  no  ground 
for  claiming  that  such  discr^on  was  not  wisely  exercised.  There  Is  to  be  an 
Investigation  as  to  the  financial  ability,  wealth,  and  income  of  the  defendant 
This  will  necessarily  involve  expense,  and  demand  the  aid  of  counsel.  The 
amount  which  the  defendant  is  required  to  pay  to  meet  these  expenses,  and 
for  temporaTy  support,  does-not  seem  anreasonable;  In  one  respect,  however, 
we  deem  the  order  erroneous.  It  is  the  provision  requiring  the  defendant  to 
give  security  for  the  payment  of  these  sums.  We  have  not  been  referred  to 
any  statute  which  authorizes  the  court  to  make  such  an  order.  Section  2367 
authorises  the  court  to  require  seeurity  for  the  payment  of  the  alimony  or 
othw  allowance  adjudged  the  wife  in  tbe  original  judgment.  But  we  do  not 
think  this  Impliedly  authorizes  the  court  to  require  security  for  the  payment 
of  an  allowance  given  on  application  to  modify  the  judgment;  and,  unless 
statntory  authority  for  exacting  such  security  is  clearly  given,  tbe  court  can- 
nat  require  It.  The  order,  therefore,  must  be  modified  In  that  regard,  and  in 
other  respects  it  Is  affirmed.  Tbe  clerk's  fees  and  plaintiff's  taxable  eoata  In 
thiB  oonrt  most  be  pokl  by  tHie  defendant. 

The  cause  is  remanded  to  the  circuit  court  fiur  a  modifleation  ai  Ita  oider  In 
the  reject  p(Aatoi  out  ia  this  opinion. 


1.  ExaccTOU  AHD  ADMiituTBATOBa — Ekbxzzlkiixht  Of  Fdum — Fbookxduios  roa  Bx* 

AHtHATIOV. 

B«T.  St.  Wis.  1}  ttSBt  tSMt  {iovlde  thst  npoD  complaint  to  the  ooonty  ooart,  by 
any  one  Inleitatiia  in  an  estate,  that  any  ptnon  baa  embenled  or  ooiioMled  or  hai 
In  bis  possession  property  belonging  to  tbe  estate,  he  may  be  ezamined  by  the  oouit. 
A  petition  to  the  court  all^;ed  tnat  defendant  had  disposed  of  uroperty  belon^ng 
to  an  estate^  HM,  that  the  allegations  were  saffldent  to  Justify  the  oonrt  in  pro* 
teadlng  nnder  those  ssollons. 
S.  S&Ma— Fnoniraa  bt  Oorar. 

In  a  prooeeding  under  Bar.  Bt  Wis.  2  S886.  the  eanrt  was  mabto  to  determlae 
whether  the  tuoney  from  the  note  in  the  huids  of  th*  reapondent  oame  to  him  as 
the  Individoal  property  of  one  W.,  or  from  hioi  aa  the  administrator  of  an  estate, 
Jleld  that,  after  «uch  a  fludlnic,  It  was  error  for  the  court  to  restrain  reapondent  la 
tbv  UM  at  the  oMnay. 


SADIHHOtrOll'S  ESTATB  «.  HbWITT. 
(At^niM  (hurt      Whtxnuin.   December  18,  1S87.) 


n 


Digilized  by 


Google 


563 


The  «TideDoe  before  the  county  ooart  wae  not  rrtorned.  bnk  the  Aodiag  of  the 
court  wu  that  it  iras  nnable  to  oedde  whether  it  was  the  proper^  of  the  aetate  ot 
not.  that,  upoD  such  flndiiigB,  the  proceeding  ahould  have  bean  diimiaaed. 

4.  SAin— Who  hat  be  ExAMiNtD. 

Rev.  St.  Wis.  32  382S,  3826.  provide  for  an  ezaiiiinatlon  of  one  alleged  to  haw 
mopert/  in  hit  hand*  belonging  to  an  estate.  H«Id^  that  these  sections  only  provide 
'  for  the  exRiiiination  of  the  party  charged ;  and  no  rule  of  court  can  extend  the 
statute,  and  make  the  prooeediitR  one  to  recover  the  property  deeoribed  from  the 
respondent^ 

Appeal  from  drcnit  court,  Columbia  county. 

This  proceeding  was  commencdd  in  the  county  court  of  Golnmbla  county, 
by  a  petition  filed  in  that  court  by  Sarah  J.  Johnson.  The  material  allega- 
tioDs  of  the  petition  are  as  follows,  viz. :  That  the  petitioner  is  one  of  the  heirs 
at  law  of  George  W-  Saddlngton,  deceased;  that  said  deceased  died  on  the 
Seventh  of  June,  1866,  in  said  county  of  Columbia,  having  property  to  be  ad- 
ministered upon  in  said  county  court;  that  on  August  6,  Silas  Q.  Win- 
ters was  duly  appointed  administrator  of  the  estate  of  said  deceased  by  the 
said  county  oourt  of  Columbia  county,  and  that  John  Hewitt  and  one  Horace 
Rust  were  the  sureties  upon  the  said  adminiBtralor*Bbond;  that  said  Winters, 
ss  such  administrator,  has  never  rendered  any  account  of  his  administration, 
■or  been  discharged  by  the  court;  that  in  the  year  1867,  the  exact  date  being 
unknown,  the  said  Winters,  as  such  administrator,  received  the  money  due 
apon  a  life  insurance  policy  belonging  to  said  estate,  amounting  to  9975,  and 
afterwards,  and  within  one  year,  as  complainant  Is  informed  and  tielieves, 
loaned  to  some  person  unknown  the  sum  of  #240  of  said  money  belonging  to 
«ald  estate,  and  took  a  promissory  note  therefor;  that  afterwards  the  said  8ilas 
G.  Winters,  as  such  administrator,  gave  said  note  into  the  hands  of  his  bonds- 
man, John  Hewitt,  for  the  purpose  of  collection  only,  and  that  the  same 
might  be  collected,  and  the  amount  saved  to  said  estate,  and  the  liability  of 
said  bondsman  secured  to  that  amount  by  payment  of  the  same  into  court; 
that  sidd  John  Hewitt  received  and  held  soch  note  until  his  death,  which  oc- 
curred on  the  sixth  day  of  January,  1868,  when  the  said  note  passed  Into  the 
hands  ot  bis  administrator,  Henry  Hewitt,  Jr.,  now  residing  at  Menasba. 
Wisconsin;  that  Henry  Hewitt,  Jr.,  collected  the  amount  due  on  said  note 
August,  18iS9.  The  petition  then  alleges  that  the  amount  so  collected  by  said 
Henry  Hewitt,  Jr.,  was  the  property  of  the  said  deceased  George  W.  Sadding- 
ton,  and  of  his  estate,  and  "that  said  Henry  Hewitt,  Jr.,  has  kept  and  em- 
bezzled the  same,  and  refused  to  pay  the  same  to  said  estato,  (of  Saddington,) 
or  to  the  persons  entitled  thereto,  and  still  holds  and  ke^  said  money,  and 
refuses  to  pay  the  same,  though  often  requested  so  to  do ;  and  also  kept  In  his 
possession  said  promissory  note,  given  as  aforesaid,  whioh  was  a  claim  and 
•demand  belonging  to  said  estate,  and  has  refused  to  driver  or  account  for  the 
same;  and  complainant  au^wetB  said  Henry  Hewitt,  Jr.,  has  taken,  kept,  con- 
•cealed,  and  embezzled,  and  has  in  his  possession,  said  promissory  note,  and 
the  proceeds  thereof,  so  belonging  to  said  deoeaaed  and  his  nrid  estate."  Tb» 
•eomplainant  prays  "ttiat  a  cttaUon  may  Inae  fnmi  said,  county  court  ad- 
■dressed  to  said  Heniy  Hewitt,  Jr.,  commanding  him  to  appear  before  said 
•oonrt  at  a  Ume  and  phtce  for  examination  upon  oath  In  regard  to  the  property, 
natters,  and  things  above  mentioned,  and  especially  In  regard  to  Mid  note, 
«nd  Uie  eollectlon  uid  wlthbolding  the  procebds  thereof."  ' 

Hewitt  appeared  before  the  countgr  court,  and  was  examined,  and  other  erl- 
dence-was  tAen  upon  the  mattwa  set  forth  in  said  petition,  and,  after  heaiv 
but  the  evidence,  the  county  eomrt  made  the  f(dlowing  findings  and  f»der: 
''The  eonrt-finds  that  about  the  year  1867.  on*  Bihu  O.  Wliiten,  bMng  then 
4md  there  tiie  adminUtratiw  <tf  the  estate  of  saSd  George  W.  Saddington.  d<6- 
■cWMWd,  turned  over  as  coHaterai  seenrtty  to  John  Hewitt,  one  tit  the  bonds- 
nun  q(  said  Winters  opon  his  bond  as  admlnlstnitor  of  the  ortate  oC  said  Sad^ 
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dington.  a  owtaln  promissoiT  Dote  amounting  In  value  to  atxnit  •240.  t»  a»- 
eure  vAi  Hewitt,  in  part  at  least,  against  lialrility  nptm  said  bond;  but  the 
court  is  unable  to  determine*  from  ttie  evidence,  as  to  vbrther  said  note  waa 
theproperty  of  said  Winters  IndiTidually,  or  as  administrator  of  said  estate 
of  G.  W.  Saddington.  That  upon  the  death  of  said  John  Hewitt,  Jannaiy  6» 
186S«  said  note  passed  \jAo  the  possession  of  said  Heniy  Hewitt,  Jr.,  who  was 
appointed  administrator  of  tin  estate  of  add  John  Hewitt,  deoeaaed,  and  #as 
b7  him  cfdlected,  wltb  intwest,  on  or  about  August  30,  1869,  be  teeeiving 
thereon  the  sum  ctf  tSWK  That  said  Henry  Hewitt,  Jr.,  stiU  hcdda  said  sum 
of  9290,  so  ooUeoted  as  af<»«said,  and  is  ^ArgeaUe  wftb  Inteteat  thenon  to 
this  dat^  now  amounting  In  att  to  about  tlw  sum  of  CO^O.  And  It  appear- 
ing to  the  coortk  fKnn  tlie  records  and  papers  on  01e  in  Uie  matter  M  the  es- 
tate 4tf  said  Genge  W.  Saddington,  that  sud  estate  never  has  been  settled  by 
said  adminifltratw,  Sllaa  O.  Winters,  and  it  being  reprasented  to  the  court 
Uiat  said  administrntw  Is  in  default,  and  that  it  will  be  neeessary  to  faring 
suit  iq>on  his  bond  as  snchadaunistrat<H'to  reeorar  UieaaMMntdue  twom  him 
tosaidestate,  whitsb  amount  will  pmbaUy  eoMsed  tbesaidspmoCtMO,  itia 

■  now,  on  motion  «t  nws.  Armstrong,  Jr.*  attorn^  Dor  said  complainant,  or- 
dered that  said  Heniy  Hewitt,  Jr.,  bold  said  sum  of  9640,  so  found  to  bo  in 
hiB.  hands  as  and  fn»nUie^ooeeds<(tf  saM  not«banbjeettotbefortbn>oidar 
of  this  court,  and  until  the  estate  of  Qeorge  W.  Saddington  Is  aetUcd  in  this 
court,  and  untU  such  reasonable  time  thereafter  aa  may  be  neecasaiy  to  wablo 
said  cnn^ainant,  and  the  bdxs  oi  bbSA  Q9tam  W.  teddington,  to  bring  an 
action  upon  tbe  bond  of  said  administrator,  Silas  6.  Winten,  or  ancta  other 
action  as  they  may  be  advised  is  necessary/' 

From  this  ordw  Hewitt  appealed  to  tiw  circuit  oouit,  where  the  case  waa 
heard  upw  the  proceedings  and  proofs  taken  in  the  county  court,  and  upon 
such  hearing  the  circuit  court  made  the  foUowing  order  in  the  matter:  "It 
is  ordered  that  the  order  of  the  county  court  af(»esald,  so  appealed  ftom,  be, 
and  the  same  is  hereby,  modified  bo  as  to  read  as  foUom:  Ordered  that  said 
Henry  Hewitt,  Jr.,  hold  the  said  sumof  $640,  so  found  to  be  in  his  hands  aa 
and  from  the  proceeds  of  said  note,  subject  to  the  further  order  of  the  county 
oourt.  It  is  further  ordered. that  this  matter  be  remitted  to  the  county  oour^ 
with  directions  to  said  court  to  modify  said  order  accordingly.  Furthn  or- 
dored  that  each  party  pay  bis  own  costs  on  this  appeaL"  From  the  order  of 
the  oirouit  court  Henry  Hewitt,  Jr..  appeals  to  this  court. 

Thonuu  Annstrona*  Jr.,  for  reepondent.   Q.  J.  Com,  tar  i^tpellant. 

Taylob»  J.,  {€i/ter  stating,  the  foots,)   On  the  part  of  the  revpondentit  ia 
claimed  that  tlils  is  a  proceeding  under  sections  8825  and  3826.  Bev.  St.  1878. 
Onthepartoftheappellantitjs  insisted  (1)  that  the  petititm  or  eomplidnt  does 
-  not  atate  facts  sulBcient  to  authorize  the  county  court  to  take  Jnrisdictton  of 
.the  proceeding;  (2)  that,  if  the  complaint  Is  suiBctoBt  to  give  Uie  county  oourt 
jurisdiction  at  the  appellant,  that  the  findings  of  the  county  court  are  inaaffl- 
oient  to  justify  any  reetrietiveorder  of  any  kJjid  against  the  ai^>ellant;  and  (3) 
that  the,  county  court,  upon  a  proceeding  under  said  sections,  has  no  power 
.  to  make  any  order  restraining  the  appellant  in  any  manner  fnHn  using  any 
.money  or  property  In  his  hands,  especially  when  he  denies  that  he  hoMs  it  fbr 
the  use  of  the  estate  to  which  it  is  claimed  to  belong. 

We  are  inclined  to  hold  that  the  petition  is  sufBcient.   AItbcU{^  the  alle- 
.gations  of  tl^  petition  fail  to  show  the  embeizlement  ot  any  money  or  pn^ 
.  oty  by  the  respondent  belonging  to  the  estate  of  Saddington,  th^  do  show, 
if  the  facta  alleged  are  true,  that  the  respondent  baa  disposed  of  property  be- 
.  longing  to  said  estate,  and  that  is  sufficient  to  patity  the  court  in  proceeding 

■  under  said  section.  The  second  objection  to  the  order  made  both  by  tbe  county 
and  circuit  courts,  it  seems  to  us,  is  well  founded.   After  hearing  the  ev^ 

■  deaoe,  the  county  court  found*  in  regard  to  the  note,  which  in  tbe  petltloa  ia 
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all^Qd  ta  have  been  a  pui  of  -the  asseto  belonging  to  the  Ba^dLngton  estate, 
that  said  note  was  turned  over  by  tbe  administi^or.  Winters,  to  John  Hewitt, 
who  was  one  ot  his  bondsmen,  ai  administrator  of  the  estate  of  Saddington, 
tosecoresaid  Hewitt,  in  part  at  least,  against  liability  on  said  bond;  "but 
the  court  is  unable  to  determine,  from  the  evidence,  as  to  whether  said  note 
was  the  property  of  said  Winter^  individually,  or  as  the  administrator  of  said 
estate  of  6.  W.  Saddington." 

If,  in  any  case^upoa  a.  proceeding  under  said  sections  31^25  and  3826,  ^e 
ooonty,  court  has  any  power  to  make  any  order  rastrainUtg  the  respondeot  in 
the  use  of  aoy.mon^.  or  proiperty  alleged  to  be  in  hia  hunds,  it  la  very  clear 
that,  after  the  court  had  detumlned  as  a  fact  that  the  evidence  did  not  show 
that  tbe  raspfHident  bad  any  money  in  his  hands  or  possession  belonging  to 
the  estHte  of  Saddington*  there  was  no  ground  for  midclng/  an  orda  r^rafn- 
ing  tbe  respcmdent  in  tbe  me  of  money  In  his  posaeesim  which  tt  did  not  q>- 
pear  belonged  to  the  estate  oi  Saddington.  The  statute  is  yerj  clear  in  lim- 
iting the  inquiry  under  it  to  the  question  whether ,  the  person  called  ppcm  to 
answer  "haa  oouoealed,  embezzled,  conveyed  away,  or  disposed  at  any  money, 
goods,  or  ehattelt  qf  the  deeeased. "  When  the  county  Judge  foaM  that  he 
was  unable  to  d^ennine,  frasa  tbe  evidenoSf  whether  the  spid  note  was  tbe 
property  of  Winters,  w  of  the  estate  of  aald  Saddington,  that  should  have 
been  «a  end  of  the  inquiry.  It  is  urged  that  as  the  court  has  found  that  Win- 
ters tnmiod  OTOr  the  note  In  question  to  Hewitt,  hia  bondsman,  as  oollatoral 
secnrity,  to  be  hdd  by  hhn  as  Indemnity  against  Miy  liability  he  might  be 
erentually  subjected  to  as  the  bondsman  of  Winters,  It  ia  immjiieiial  whether 
the  note  belonged  to  the  ,est(^  of  Saddington  ornot.  This  faot  cannot  make  a 
case  under  t^  statute,  which  dedares  that  the  ptoceedi^ig  can  only  be  taken 
when  tbe  person  cha^e^  has  in  hia  possession  (nroperty  ^belonging  to  the  de- 
ceatied.  Again*  it  tiie  administrator,  winters,  seenred  TaSa  bondsmen  upon.Us 
administrator's  boid  1^  a  txtaistw  of  the  note  in  question,  or  any  other  ol  bis 
penonal  estate,  tbe  person  to  vbom  such  transfer  Is  made  may  bold  tbe  same 
against  the  claim  of  persons  intwested  in  the  estate  of  Saddington.  If  thoge 
interested  in  the  Saddington  estate  are  t^prehensive  that  Winters  will  not  ac- 
count for  the  estate  in  his  hands,  they  can  compel  him  to  render  his  account; 
and  if  he  falls  to  render  such  account,  and  pay  over  tbe  money  which  ought  to 
be  in  his  han^Sr  they  may  sue  his  bc^d ;  and  if  they  obtain  judgment  upon 
such  bond,  and  cannot  make  their  money  of  the  sureties  upon  execution,  they 
might,  in  a  further  action,  subject  to  the  saUsfaction  of  such  judgment  any 
pledgee  or  securities  which  the  Adminlstxator  ha^  given  to  bis  b<uidsmen  to 
indemnify  them  ngainst  their  liabilities  on  such  bond.  But  we  find  no  au- 
thority in  the  statutes  to  make  such  seeorities  the  basis  of  the  proceedings 
authorized  in  section  3835,  Bev.  St. 

It  is  urged  that,  the  evidmwenot  betoff  Returned  in  tbe  record,  we  must 
sui^Kiee  that  it  was  sufficient  to  charge  the  appellant  with  having  converted 
tbe  money  or  note  belonging  to  the  deceased,  in  answertotliat,  wehavethe 
flmiing  ot  tbe  facts  by  tbe  county  court  upon  which  he  based  fats  order,  and 
tbe  circuit  coart  has  not  in  any  way  altered  or  changed  such  findings  of  fact; 
and.  If  anything  may  be  Inferred  from  his  modification  of  th^  order  of  the 
county  court,  we  think  he  passed  upon  such  findings  In  making  such  modifi- 
cation. Upon  the  findings  of  the  county  court,  the  proceeding  should  have 
bem^  dismissed,  and,  upon  tbe  appeal  to  tbe  circuit  court,;  that  court  should 
have  reversed  the  order  of  the  county  court,  instead  of  modifying  the  same. 

We  are  also  of  the  opinion  that  under  sections  3825  and  S826.  Bev.  St.,  no 
order  can  properly  be  made  in  r^^rd  to  the  property,  if  any,  in  the  bands  of 
tbe  respondent,  and  concerning  which  his  examination  may  be  taken  under 
said  sections.  These  sacUons  are  probably  taken  from  the  0«neral  Statutes 
of  MassacbQsetts.  The  law  in  Haftsachnsetts  was  first  enacted  in  1783.  See 
aection  11,  6.  821.  Laws.  Mass,  p..  104,  re-enacted  in  Bev«  St.  183§  as  sec- 
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flon  7,  0.  65,  p.  429;  again,  in  <3«n.  Bt.  Mass.  w  section  6.  o.  96;  and  again 
as  section  1,  o.  188.  Pub.  St.  Uass.  1882.  There  has  been  no  material  al- 
teration in  the  act  from  its  first  enactment.  This  law  was  enacted  In  Michi- 
gan. How.  St.  §8  5876.  5877.  The  statntes  of  Masaachusetts  and  Michigan 
are  substantially  like  sections  3825  and  8826,  Rev.  St.  In  Massachusetts  and 
Michigan,  the  law  has  atwn>-8  been  construed  as  simptjr  giving  the  probate 
court  the  power  to  examine  the  party  charged  on  oath,  and  as  giving  no  power 
to  make  any  adversary  order  in  such  matters;  the  object  being  to  aid  the 
parties  interested  in  the  estate  of  a  deceased  person  in  discovering  property 
belonging  to  said  estate,  and  as  preliminary  to  the  bringing  of  some  proper 
action  for  the  recovery  thereof,  and  not  as  furnishing  a  method  of  recovering 
such  property  from  the  party  accused  for  the  beneBt  of  the  estate.  See  Boa- 
ton  V.  Boylston,  4  Mass.  822;  Arnold  v.  8ahin,  4  Cush.  46;  Martin  v.  Ciapp, 
99  Mass.  470;  Walea  v.  Ifetobould,  9  Mich.  87;  Perrin  v.  Probate  Judge,  49 
Mich.  842,  13  N.  W.  Rep.  767;  Porrin  v.  Leppera,  49  Mich.  847, 18  N.  TV. 
Bep.  768.  Judge  Gabt.  In  his  work  on  Probate  Law,  construes  the  act  the 
same  as  it  is  construed  by  the  courts  above  cited.  See  Chuy,  Prob.  Law,  p. 
134,  §  861.   See,  also,  0*Dee  v.  MoOarte,  7  Me.  467. 

It  seems  very  plain,  on  the  reading  of  sections  8825  and  3826,  thft  there 
was  no  intention  that  the  proceeding  should  be  in  the  nature  of  an  action  to 
recover  the  property  embezzled  or  disposed  of.  Had  such  been  the  intention 
of  the  legislature,  it  is  certain  some  provision  would  have  been  made  authoi^ 
Izing  the  court  to  make  some  order  in  regard  to.it.  The  only  thing  provided 
for  by  the  statute  is  the  examination  of  the  party  charged,  and  power  given 
to  oompel  him  to  submit  to  such  examination,  and  there  the  power  granted 
ends.  We  think  it  Is  clear  that  rule  12  of  the  county  court  rules  can- 
not convert  the  statute,  which  simply  provides  for  the  examination  of  the 
parfy  charged,  into  a  statute  nmkingthe  proceeding  In  the  nature  of  an  action 
to  reeover  of  the  party  charged  the  property  deseribed  in  the  petition.  Un- 
der Uie  mie.  It  vrould  perhaps  be  oompeteot  fbr  the  eontaty  j  udge  to  make  an 
order  in  regard  to  the  property  In  a  case  whwe  the  party  proceeded  against 
admitted  that  he  had  property  In  his  possession  belonging  to  the  estate  which 
he  was  wilting  should  be  held  far  the  benefit  of  Uie  estate,  but  It  cannot 
«hange  the  law  as  to  a  party  who  etrntcstB'  the  right  the  eitate  to  the  prop- 
erty  alleged  to  be  in  his  poraessloa.  Tint  question  must  be  decided  in  some 
propw  action  at  law  or  in  equity. 

.  The  order  of  the  dtviiit  couit  H  rerersed,  and  the  cause  is  temanded.  with 
dircetions  to  that  eoort  to  rsrerse  the  ordn  of  the  coan^  court. 


OooK  «.  MoDomratL. 

CStavmu  Cbmi  ^  BWmAi.  Saosmber  23, 1887.)  . 

1.  AmAL— Vsov  Jmnoa  Oomr— Tunrn  »r  Craenr  Ooon— Loss  or"  Ksoobsl 

Defendant  duly  appwled  January  4, 1884,  to  the  dntoit  court  of  Brown  conntjr 
from  ajudgment  In  a  jusitice'i  court,  and  noticed  tb«  apueat  for  trial  at  the  flnt 
term  after  the  record  waa  Bled.  When  the  case  waa  callea,  the  clroait  -Jndge,  har- 
Ing  fbrmo'ly  been 'Of  counsel,  decHued  to  try  the  case,  and  transferred  It  w  Outa- 

Smie  county.  The  record  was  taken  from  the  otDce  of  the  clerk  by  an  attorney 
rphUntiffat  thetloie  tbe  order  of-remoTal  was  made,  but  It  was  oOTerretomea 
to  that  office,  nor  to  theoHloeof  tluiolerk  of  Ootaiiamle  county,  and  noatapa  were 
taken  by  plaintiff's  attorneys  to  supply  it  until  October,  1886L  a  few  dan  before 
moving  in  the  Outagamie  circuit  court  to  dismiss  the  appeal  under  Sev.  St,  Wis,  { 
3766,  prCviding  that  in  appeals  Avm  Jnstlcee'  coUrts,  "  if  neither  party  riiall  bring 
the  appeal  to  a  bearing  In  the  appellate  cottrt  before  the  and  oTtba  aaeond  tern 
after  tnc  SiiAg  of  the  return  of  tbeJU8(io»tber«int  sooh  court  ahaUdlmnlM  the  ap- 
peal, nnfeaa  it  shall  continue  the  suua  by  sped^  order  btx  oaose  shown."  BM  to 
Be  wUhIn  the  exception,  the  appeal  not  neing  triable  In  Brown  county  because  <tf 
th*  dlsqasUflestlon  of'th*  judge,  and  baeauiaplalnturhad  lost  the  reeord. 
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2.  Vbrub  n  Cirn  Caub— Gbaitqb  or  Tottb— Xzotnx  roK  vor  TuimmriKo  Bn^ 

OBD. 

Rev.  St.  "Wis.  I  2627,  provides  that  an  order  chanf*ing  the  place  of  trial  becomes 
vacated  unless  tlie  party  obtafning  the  same,  within  'JO  days  thereafter,  eball  cause 
the  papers  In  the  case  to  be  transmitted  to  the  derlc  of  the  connty  to  which  the 
ease  is  renioTod,  and  "no  change  for  the  same  ckuse  shall  thereauOT  be  made." 
Meld,  that  the  appellant  was  excused  from  taking  any  steps  to  transmit  the  record 
until  the  respondent  either  retarued  It  or  supplied  its  place  in  tlie  pspner  pre- 
scribed by  law. 

A^ieal  fn»n  droait  oomt»  Outagamie  eoan^;  Oborob  H.  £Itkb0»  Judge. 

This  action  wa>  commenced  In  jiostioe  eoort,  in  JDeoembei,  1888.  On  uie 
letarn-dso^  of  the  summons,  the  paraeo  appean&t  and  the  case  was  adjourned 
without  any  issue  having  been  Joined  in  the  case.  On  the  adjourned  dap*  the 
plaintiff,  William  Oook,  amwared;  the  defendant,  James  McDonnell,  did  not 
appear;  and  the  plaintiff  obtained  judgment  agidnst  the  defendant,  for  the 
sum  of  $114.12  damages,  and  coets.  The  defendant  dulyi^^waled  to  Uie  oir* 
enit  ooiui  cS  Brovn  county,  January  4,  1884,  and  at  the  first  term  of  said 
court  thereafter,  to*wit,  at  tlie  April  texm,  1884,  the  case  was  placed  on  the 
calendar,  having  been  noticed  for  trial  by  both  parties.  At  that  term  tiie  fol- 
lowing order  was  made  in  the  action: 

"  WilHam  Cook,  Beapondant,  v.  Jamn  McDonald,  Appdlnnt. 
**It  appearing  to  the  satisfaction  of  the  court,  from  sn  inspection  of  the 
pleadings  in  this  action,  that  the  judge  thereof  has  been  of  counsel  for  the  de- 
fendant in  the  above-entitled  canse,  and  on  motion  of  John  J.  Tracy,  attorney 
for  said  plalntllT,  and  after  hearing  Ellis,  Qreen  &  Merrill,  attorneys  for  the 
defendant  in  opposition  thereto,  ordered  that  the  place  of  trial  of  this  action 
be  and  hereby  Is  changed  from  the  circuit  court  of  Brown  county,  to  the  ctr* 
cDit  court  of  Outagamie  county,  Wisconsin. 

Dated  May  24,  1884.  Samuel  D.  HAffmcas,  Jr.,  Judge." 

After  the  making  of  this  order  in  May,  1884,  neither  party  took  any  action 
in  the  case  until  August  2,  1886,  when  the  respondent  obtained  an  order  to 
show  cause*  from  the  circuit  court  <tf  Brovn  oounty,  why  the  appeal  should 
not  be  dismissed.  This  order  to  show  cause  was  brought  before  the  court  on 
the  twenty-secoud  day  of  August,  1886,  when  it  appeared  that  the  record  In 
the  case  could  not  be  found.  On  the  twentieth  day  of  October,  1886,  the  re- 
spondent again  obtained  an  order  on  the  appellant  to  show  cause  why  the  ap- 
peal should  not  be  dismissed,  upon  an  affidavit  of  one  of  the  attorneys  for  the 
respondent,  showing  that  the  record  in  the  case  could  not  be  found,  and,  upon 
procuring  a  oopy  of  the  justice's  docket,  the  pleadings  and  judgment  in  said 
justice's  court  to  be  filed  in  place  of  the  lost  records.  When  this  order  to 
show  cause  came  on  to  be  heard  in  the  oircoit  court  of  Brown  county,  the 
<^uit  judge  refused  to  hear  the  same,  and  again  made  an  order  changing 
the  place  of  trial  to  Outagamie  oounty.  This  order  was  made  October  23, 
1886.  Under  this  order  it  appears  that  the  record  was  transferred  to  said  Ou- 
tagamie circuit  court,  and  on  the  thirtieth  day  of  December,  1B86,  an  order  to 
show  cause  why  the  appeal  should  not  be  dismissed  was  brought  to  a  hearing 
before  that  court.  In  opposition  to  this  motion  the  appellant  read  his  own 
aflldavit,  the  affidavit  of  Mr.  Boland,  the  clerk  of  the  circuit  court  of  Brown 
county,  and  the  affidavit  of  Mr.  Huntington,  one  ot  his  attorn^.  The  afB- 
davit  of  the  appellant  states  that,  upon  advice  counsel,  he  has  a  good  de- 
fense to  the  plaintift's  action;  that  he  made  no  endeavor  to  bring  the  action 
to  a  indX  because  he  was  informed  by  his  attorneys  that  the  records  of  the 
case  oould  not  be  found  in  either  the  courts  of  Brown  or  Outagamie;  that  lie 
has  always  been  ready  to  try  the  case,  and  desires  to  try  the  same.  The  affi- 
davit of  Mr.  Boland,  the  clerk  of  the  circuit  court  o£  Brown  county,  states 
that  the  record  was  taken  from  his  office  by  Mr.  Wheeler,  one  of  the  attorneys 
for  the  plaintifCat  the  time,  the  first  order  to  change  the  place  of  trial  waa 
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made,  and  lias  nerer  been  returned  to  said  office;  that  no  effort  was  ever  made 
by  the  plaintifF  or  his  attorneys  to  procure  the  transmission  of  the  record  or 
papers  to  Outagamie  county  until  after  the  second  order  to  change  the  place 
of  trial  was  made.  The  affidavit  of  Mr.  Huntington,  the  present  attorney  of 
the  appellnnt,  shows  that  tie  was  employed  by  the  appellant  in  the  summer  of 
1886,  and  has  ever  since  been  anxious  and  willing  i»  have  the  case  tried,  and 
has  offered  to  consent  that  copies  might  be  filed  to  supply  the  loss  of  the  orig- 
inal record,  and  that  be  offered  to  try  the  case  either  in  Brown  or  Outagamie 
county  as  the  plaintiff  might  wish;  but  the  attorney  for  the  plaintiff  would 
consent  to  nothing  except  to  insist  upon  his  motion  to  dismiss  the  appeal. 
After  hearing  the  motion,  the  circuit  court  of  Outagamie  county  dismissed 
the  appeal  on  the  ground  tb&t  the  appellant  had  not  prosecuted  his  appeal  with 
proper  diligence.  From  the  judgment  entered  upon  this  order  the  d^endant 
appealed  to  this  cooit. 
Stmtington  A  Cad]/*  for  appellant.  /.  /.  Traej/,  for  lespondent. 

Taylor,  J.-,  {qfter  statinff  the  /acts.)  We  think  the  circuit  court  erred 
in  dismissing  the  appeal  nnder  the  circumstances.  It  is  undisputed  that  the 
appellant  caused  the  appeal  to  be  noticed  for  trial  on  the  first  term  after  the 
record  was  filed  .in  Brown  county  circuit,  and  that,  when  the  caae  was  called 
at  that  term,  the  circuit  Judge  made  an  oi:der  removing  the«ase  to  Outagamie 
county,  for  the  reason  that  the  circuit  Judge  of  Brown  county  had  been  the 
counsel  for  the  appellant  in  the  action.  The  record  eays  the  order  was  made 
on  the  application  of  the  respondent ;  but  by  whomsoever  it  was  made,  it  is 
apparent  from  the  subsequent  action  of  the  learned  circuit  judge  that  be  of 
his  own  motion  declined  to  try  the  caae  for  the  reason  above  stated.  ^TeiLber 
party  caused  the  record  to  be  transferred  to  Outagamie  county  until  in  Octo- 
ber, and  a  few  days  before  the  motion  to  dismiss  the  action  was  made 
in  that  court.  It  also  appears  that  the  record  in  the  case  was  taken  from  the 
office  of  the  cleiic  of  the  circuit  court  of  Brown  county  at  the  time  the  first  order 
for  the  removal  of  the  same  to  Outagamie  county  was  made^  and  the  evidence 
tends  very  strongly  to  show  that  such  record  was  taken  from  said  clerk's  office 
by  one  of  the  attorneys  for  the  respondent.  Such  record  has-  never  been  re- 
turned to  said  office  or  to  the  office  of  the  clerk  of  Outagamie  county,  and  no 
steps  had  been  taken  the  respondent's  attorney,  to  supply  such  missing 
record,  until  in  October,  1886,  at  the  time  a  motion  to  dismiss  the  appeal  was 
made.  If  there  has  been  unusual  delay  in  bringing  the  appeal  to  a  hearing, 
it  seems  to  us  that'  the  fault  has  been  with  the  respondent,  and  not  on  the 
mrt  tlie  appellant.  From  the  time  it  Was  flnt  noticed  for  trial  In  the 
Brown  cotlnty  dreuit  court,  until  the  motion  was  made  to  dismiss  the  ap- 
peal in  the  Outagamie  circuit,  there  haa  been  no  term  when  a  trial  of  the  case 
could  be  had  in  either  court.  It  is  evident  it  could  not  have  been  tried  in 
the  Brown  county  circuit  for  two  reasons:  Fint,  because  the  circuit  Judge 
had  refused  to  try  it  on  account  of  bis  connection  with  the  case;  and,  second, 
because  the  respondent  had  lost  the  record  of  the  case.  The  action  could  not 
have  been  tried  in  Outagamie  connfy  because  the  record  had  not  been  tnuis- 
ferred  to  that  county.  The  case  is  not  within  the  rule  prescribed  by  section 
8766,  Rev.  St.  It  is  evident  that  this  section  cannot  be  applied  to  a  ease 
when  there  Is  no  term  of  Qie  court  at  which  the  appeal  could  have  been 
Inrought  to  a  hearing;  and  the  learned  circuit  judge,  in  giving  bis  reasons  for 
dismissing  appwl,  does  not  inv(Ae  the  provisions  of  this  section  as  the 
basis  of  his  order. 

We  do  not  think  this  ease  oomes  wltbln  the  rale  of  the  statute  as  laid  down 
in  section  2627,  Bev.  St.,  viz.,  that  the  oider  of  removal  becomes  vacated  on 
ttie  fftUure  ot  the  party  obtaining  the  order  of  removal  to  have  the  papers  trans- 
mitted *jo  the  clerk  of  the  connlyto  which  the  case  Is  removed;  within  20  days 
from  the  makfhg  of  the  t»der.  The  learned  oiicolt  judge  ot  Brown  county  did 
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not  anderatand  that  the  statute  referred  to  applied  to  the  case,  and  so  made  a 
second  order  of  remora],  when  the  case  was  »gHin  called  np  for  action  thereon. 
We  tblnk  he  was  right  in  so  holding.  If  the  section  does  apply  to  the  case, 
then  the  case  was  improperly  removed  to  Out^amie  connty  on  the  second 
«rder;  and  that  court  never  obtained  jurisdiction  of  the  case.  The  section 
provides  that  when  the  order  for  a  change  ot  the  place  of  trial  becomes  vacated 
vnder  said  section*  "no  change  for  the  same  cause  shall  thereafter  be  made." 
If  it  be  said  that  the  appellant  might  have  caused  the  record  to  have  been 
transmitted  to  Outagamie  connty,  this,  we  think,  is  answered  by  the  evidence 
in  the  case  showing  that  such  record  had  been  removed  from  the  office  of  the 
«lerk,  and  lost  by  the  respondent.  Under  these  circumstances,  we  think  the 
^peUant  was  exoased  from  taking  any  steps  in  the  matter  until  the  respond* 
«nt  either  returned  the  record  or,  if  he  could  not  fetam  it.  sup|died  its  {dace 
in  the  manner  prescribed  by  lav. 

The  Judgment  of  the  circuit  court  is  rev«Bed»  and  the  cause  Is  xsmanded 
for  f Hither  prooeedings  according  to  law. 


State  u.  Gust. 

(iS^enu  Cbwt  qf  Witconiin.   December  13, 1887.) 

JORIOK  or  TStm  FSAOE — AlMOnBUHBim. 

Eev.  St.  Wis.  i  9681,  provides  that  in  Jnstloee'  courts,  no  adjoarnment,  allar  the 
Arst,  aball  be  allowed  unless  the  parly  applying  shall  show  by  oath  that  be  cannot 
'  safely  proceed  to  trial.  In  an  action  In  Justices  court,  where  there  had  already 
-  been  two  adjoummente  for  cause  shown,  the  case  was  affain  adjourned,  on  motion 
of  plaintiff,  and  cause  ahowD,  against  the  objections  of  defendant,  after  the  Jury 
was  sworn.  Oo  the  adjourned  day  plaintiff  appeared;  but  defendant,  though  in 
courtt  refused  to  appear.  On  motion  of  plaintiff,  but  without  any  affidavit  or 
caose  shown,  the  case  was  again  adjonmed.  On  the  day  to  which  the  case  was  ad- 
journed, the  defendant  did  not  appear,  and  jndoiuent  was  rendered  against  him. 
EM,  that  the  adjoarnment  was  unauthorized  by  law,  and  the  jodgment  nndared 
by  the  justice  should  have  been  reversed. 

Appeal  ftom  drouit  eourt,  Sank  county;  Alta  Stevabt,  Judge. 
It  appears  from  the  record  tbftt  September  20, 1886*  this  aethm  was  eom- 
menoed  before  B,  A.  Hcux,  Justice  of  the  peace,  to  recover  a  forfeiture  in- 
curred by  August  Oust  in  vltuating  section  1418,  Bev,  iit.,  tf  maiiHaiDing  a 
slangbter-house  within  one^krhth  of  a  mile  of  a  dwelliDgwhouse;  that  on  the 
return-day*  September  27*  1886*  the  venae  was  changed  to  the  neareet  Justice, 
E.  L.  FowExx,  wherenpon,  on  demand  of  the  defendant*  the  plaintiff  was  or- 
dered to  give  securit;^  for  costs,  and  the  defendant  answered,  denying  each 
and  every  allegation  of  the  complaint,  and  gave  notice  that  be  would  prove 
that  he  had  no  slanghter-house*  and  that  there  was  no  nuiBance  on  the  groand 
and  premises  designated;  that  thereupon,  and  on  motion  of  the  plalnufl  and 
the  consent  of  the  defendant,  the  cause  was  adjourned  until  October  4*  1886, 
at  10  A.  M.*  at  which  time  the  defendant  moved  to  dismiss  the  oas»for  want 
of  security  for  costs,  which  was  denied;  that  thereupon  the  defendant  moved 
to  adjourn  the  case  for  cause  shown,  which  was  granted,  uid  the  caose  ad- 
jonmed  to  October  25,  1886.  at  10  a.  v.,  when  the  parties  appeared  in  court* 
and  the  defendant  called  for  a  jury,  and  the  same  vraa  ordered,  selected,  and 
summoned  as  such;  that  upon  the  jury  being  sworn,  and  cause  shown  by  the 
plaintiff,  and  against  the  objection  of  the  defendant,  the  case  was  adjourned 
'  to  November  1, 1886,  at  10  a.  u.,  when  the  plaintiff  appeared,  and  the  defend- 
ant refused  to  appear,  though  in  court;  that  thereupon  one  of  said  jurors  was 
excused  for  the  purpose  of  attending  his  brother's  funeral,  and  on  motion  of 
the  plaintiff,  and  without  any  affidavit  or  cause  shown*  the  case  was  adjourned 
to  November  3*  1886*  ai  10  a.  m.,  and  tbeseveral  jurymen  notified  to  be  pres- 
ent aecndingly;  that  at  the  day  and  hour  last  named,  tbe  plaintiff  and  ail  of 
said  JnxTmen  being  present,  and  tiie  delendant  not  i^pearing*  and  after  walt- 


Digilized  by  Google 


660 


XQBXBWnnBK  BBPOBRB. 


ing  for  him  one  boor,  the  oomi  proceeded  to  take  the  evidmce  of  the  plaintiff's- 
witnesses,  and  at  the  close  of  the  testimony  the  jurj  returned  a  verdict  in 
Tor  of  the  plaintiff  and  against  the  defendant  for  $50i  and  thereupon  the 
court  found  a  judgment  against  the  defendant  and  in  favor  of  the  plaintiff 
for  (50  damages,  and  $51.81  costs,  making  in  all  $101.81;  that  each  and  all 
of  said  adjournments  were  to  aod  at  the  oflBceof  said  last-named  justice;  that 
Kovember  5, 1886.  said  record  was  removed  to  the  circuit  court  by  writ  of  cer- 
tiorari; that  upon  the  hearing  thereof  in  said  last-named  court,  it  was  ordered 
thatsald  judgment  iBsaidjustice'soourfbewbtdlyaflbmed;"  and  itwas,in 
^ect,  further  "ordered  and  adjudged  that  the  state  *  *  *  do  have  and 
reooTMT,  of  and  frtHDOi  August  Oust"  afwesaid,  the  sum  of  SlOLBl,  with  inter- 
est thereon  from  the  date  therettf ,  together  with  t^e  clei^'s  fees,  amounting  to- 
§5.05.  From  that  judgment  the  defendant  brings  this  appeal. 

WUliam  Brown,  for  appellant.   C  B,  BttoMook,  Atty.  Gen.,  and  R.  D. 
Btmu,  for  the  btate. 

GaMODAT,  J.,  (after  ttaUng  tlufaett.)  This  action  ia  to  reoom  the  for- 
feiture prescribed  in  section  1418.  Bev.  6t,  It  is  a  dvU  action.  Sections 
3294,  8295.  Rev. St.;  State  t.  Smith,  52  Wis.  134,  8  N.  W.  Rep.  870;  C%  fff 
Oahluuh  T.  Sehwartt,  55  Wis. 487-489, 13  K-  W.  Bep.  552;  Chqfin  v.  IToufce- 
sAa  Co..  62  Wis.  467, 468. 22  N.  W.  Bep.  732.  Most  of  the  objections  raised  ai« 
untenable,  especially  as  the  trial  court  on  the  eerttorart  was  eonflned  to  such 
questions  as  went  to  the  juiisdlction  of  the  justice.  The  adjournment  was 
procured  by  the  state.  October  25,  1886.  on  the  ground  that  Its  principal  wit- 
ness, duly  subpflsnaed,  had  been  arrested  on  the  procurement  of  the  d^Mid- 
ant,  and  taken  b^re  mother  justice,  in  another  part  of  the  county,  and  there- 
held  for  the  purpose  and  object  cxf  keeping  him  from  the  trial  of  Uiis  action. 
Upon  such  a  showingi  and  no  denial  on  tlie  part  of  the  defendant,  it  is  veiy 
qoestionatde  whether  he  was  in  a  position  to  challenge  the  regularity  of  thkt 
adjonmment  on  the  ground  that  the  application  lot  it  liad  not  been  made  un- 
til after  the  jury  bad  been  sworn,  since  It  was  made  as  soon  as  the  fiict  upon 
which  it  was  tMwed  was  ascertained.  The  adjournment  of  Jfovember  1, 1886. 
without  the  appearance  or  consent  of  the  defendant,  on  the  apidication  of  the 
plaintiff,  and  without  any  affidavit  or  cause  shown,  seems  to  have  been  un- 
authorized. The  matter  of  adjournment  in  Justice's  court  is  regulated  by 
the  statutes.  On  the  retum-di^.  the  justice  may,  "without  the  consent  at 
either  party,  adjourn  ttie  cause,  not  exceeding  three  days,  and  sliaU,  upon 
tto  i4>plication  of  either  par^,  wltJiout  requiring  cause  to  be  shown,  for 
■QCh  time  as  may  be  required,  not  excaeding  one  week."  Section  3630.  Rev. 
BL  But  "no  adjournment  ^ter  the  0r8t  shall  be  allowed  upon  the  applica- 
tion of  a  party,  unless  such  party  sluiU  satisfy  the  justice  by  his  oath,  or  the 
oath  of  some  other  person,  that  he  cannot  safely  proceed  to  trial  for  want  of 
some  material  witness  or  testimony, "  etc.  Section  8631.  Rev.  St.  Here  the- 
application  was  accompanied  bv  no  such  oath,  and  the  adjournment  was 
granted  upon  no  such  ground.  It  is  true,  as  urged,  the  statute  authorizes 
every  justice  of  the  peace  "to  hold  a  court  for  the  trial  of  all  actions  of  wtiicb 
justices  of  the  peace  have  jartsdiction  by  law,  and  to  bear,  try,  and  determine- 
tbe  same  aooording  to  law;  and  for  that  purpose,  where  no  special  proviBloa 
is  otherwise  made  by  iaw,  sach  court  shall  be  vested  with  all  the  neceaaaiy 
powers  which  are  possessed  by  courts  of  record ;  and  all  laws  of  a  general  nat- 
ure are  to  apply  to  such  justice's  court  so  far  as  the  same  may  be  applicable."  * 
Section  3571,  Bev.  St.  Whether  a  justice  would  lose  jurisdiction  by  an  ad- 
journment in  consequence  of  an  imperative  necessity,  as.  for  Instanoe^  tbe 
sudden  sickness  of  the  justice  or  one  or  more  jurymen,  it  is  not  neoenaiy 
hare  to  dedde.  since  no  such  case  was  here  presented.  "The  necessary  pow- 
ers," thus  Tested  by  this  section  in  a  justice's  court,  mnst  be  confined  to  mat- 
ters within  Uw  jurisdioUon  of  such  oourt  and  in  its  prooeedlnga  "aoonniing: 
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to  law."  Snch  eonrts  have  no  jarlsdlctlon  except  stieb  as  giren  to  tbem  hj 
the  constitntioit  and  laws  of  the  state.  The  section  does  not  authorize  the 
continuance  of  a  jurisdiction  hy  an  adjournment  contrary  to  law.  It  is 
claimed,  however,  that  it  authorized  the  adjournment  in  question;  and  a  de- 
cision in  New  York  under  a  similar  statute  is  relied  upon.  Board  qf  BxeiM 
V.  Soekrtdger,  S5  N.  Y.  159.  That  case  presented  the  question  of  the  va- 
lidity of  an  adjournment  in  conaeqnenee  of  an  attachment  issued  pursuant  to 
the  statute,  "to  compel  the  appearance  of  a  defaulting  witness,"  when  the 
iitaiute-v3€u  silent  as  to  allowing  such  adjournment.  The  case,  however,  was 
determined  upon  other  grounds.  Our  statute  expressly  authorizesan  adjonm- 
iiient  in  such  a  case  for  a  reasonable  time,  or  until  such  witness  shall  testify. 
Section  3583.  Rev.  St.  We  do  not  think  the  case  is  authority  for  the  adjourn- 
ment In  question.  The  same  may  be  said  respecting  the  other  cases  eited  on 
the  part  of  the  state. 

The  judgment  of  the  circuit  oonrt  Is  reversed,  and  the  cause  1b  lemanded* 
with  dlrec^on  to  reverse  the  judgment  of  the  justice. 


La,we  V,  City  of  Kaukauna. 
{Sttpremt  Oowt  of  Witoontin.   Deceiabw  18,  1887.] 

1.  Ej  Etmi xwT —  Plea dii*o — ImmDOTioin— Dsdioatioh — Most  bb  by  Owxkb. 

In  an  action  of  ejectmwit,  brought  to  recover  certain  lots  used  by  defendant  ^ty 
as  a  highway  and  landing  for  a  BWtng-briclge,  defendant  claimed  dedication  and 
adverse  user.  FlaintlfT  replied  that  for  many  years  when  the  dedicaUon  and  adverse 
user  were  altei^ed  to  have  taken  place,  be  was  not  the  owner  ofthe  premises.  Htld, 
that  this  raised  an  issue  aa  to  omierHhip,  onder  which  it  was  proper  to  charge  the 
jury  that  no  ens  bat  the  owner  or  his  doly^uthoriaed  agent  eonld  dedicate  the 
property  to  publio  Qse. 

2.  SaMB— EVIDEVOB. 

In  an  action  of  ejectment  to  recover  lots  osed  by  a  dty,  the  Issaes  were  whetlier 
the  premises  in  qaestion  had  been  In  the  adverse  user  of  the  pnbllc  for  over  20 
years,  and  whether  the  plaintiff  bad  dedicated  them  to  the  public.  Held,  that  tes- 
timony from  witaewes,  and  from  the  plaintiff  hlmael^  to  Che  elfert  tliat  he  bad  ob- 
jected to  the  we  of  ttae  lots  in  oontrovwrsy  m  a  publie  highway,  wis  perfsetly  proper 
and  admissible. 

3.  Bahb. 

In  an  action  of  ejectment,  to  recover  lots  used  by  the  dty  as  alandtafc  place  for  a 
swinging  bridge  and  a  highway  to  and  from  the  brldga  it  appeared  that  some  years 
before  thwe  had  been  two  old  bridges  across  the  oanai  below  the  present  site,  and 
that  the  lots  had  been  need  then  as  a  highway  to  ^e  bridges.  Mad,  that  instruo- 
tloiM  of  the  conrt  relating  to  the  acts  of  dedliaitioii  by  plaintiff,  which  did  not  re- 
strict the  time  of  the  acts  to  the  preeent  swinging  bridge,  were  not  prfijudicial  to  d»- 
fendant. 

4.  Same— Whsn  EiKcnrnrr  Lies — PBopstrrv  TTsbd  as  LAimtifG  Flags  tob  Bridos. 

DefRidant  was  in  possession  of  certain  lots  for  use  aa  a  landing  place  for  aswing- 
Ing  briilge^  andolaiuMd  the  permanent  and  oonUnaad  r^t  of  poMowlon  foraaeh 
purpose  in  hostility  to  plaintlGTs  title  thereto.   JScId,  that  qectuient  was  the  only 

adequate  and  proper  remedy  in  the  case. 

Appeal  from  circuit  court,  Outagamie  county;  Gborob  H.  Mtbbs,  Judge. 

George  W.  Lawe  brought  this  action  of  ejectment  against  the  city  of  Xau- 
katina  to  recover  posseesion  of  certain  city  lots.  Judgment  was  rendered  fw 
the  plalnUlE  In  the  drcoit  conrt,  and  the  defendant  oity  appealed. 

D.  8.  Ordwap,  for  appellant.   Pieroe  A  Moeskes,  for  respondent. 

Obton,  J.  This  Is  an  action  of  ejectment  against  the  cit^  of  Kaukauna  to 
recover  lots  7,  8.  and  9,  in  block  18,  in  said  city,  which  tlie  city  occupied  and 
used  for  the  landing  of  a  swing-bridge  across  the  government  canal,  and  in 
eonDectf<m  vrith  the  street  or  highway  leading  to  the  same,  and  on  which  said 
Mdge  turned.  The  defense;  besides  the  general  issue,  is  that  the  plaintiH  as 
the  owner  cit  said  lota,  dedicated  them  to  the  public  use  for  such  purpose,  and 
v.36M.w.no.7— 36 
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that  they  had  been  used  as  a  highway  for  over  20  years  in  connection  with 
other  former  bridges  across  said  canal.  To  these  last  defeosRS  the  evidenee 
was  addressed,  and,  to  say  the  least,  it  was  very  uncertain  and  contradictory, 
and  the  jury,  having  found  for  the  plaintiff,  must  have  found  these  issues  in 
his  favor,  and  we  think  that  the  evidence  warranted  the  verdict.  We  have 
examined  the  evidence  with  great  care,  and  we  do  not  think  we  would  be 
justified  in  disturbing  the  verdict  on  the  merits.  The  evidence  is  very  volu- 
minous, and  much  of  it  quite  immaterial,  and  so  mixed  up,  in  view  of  iMth 
of  these  issu<«,  that  It  is  extremely  difficult  to  make  application  of  it.  The 
jury  and  the  learned  judge  Ijefore  whom  the  case  was  tried  were  vastly  more 
competent  than  this  court  can  be  to  pass  upon  its  general  effect.  We  shall, 
therefore,  consider  only  the  alleged  errors  in  the  evidence  and  instructions, 
and  even  they,  in  the  general  confusion,  are  very  difficult  to  clearly  under- 
stand, or  what  of  these  the  learned  counsel  of  the  appellant  are  disposed  to 
urge  before  this  court. 

1.  The  Brst  error  presented  in  the  brief  of  the  learned  oounsel  is  that  the 
court  charged  the  jury,  in  effect,  that  no  one  but  the  owner,  or  his  duly-wi- 
thorized  agent,  could  dedicate  property  to  the  public  use.  It  is  claimed  that, 
although  tills  proposition  is  abstractly  correct,  there  whs  no  evidence  to  whit^ 
it  was  applicable ;  the  fact  that  the  plaintiff  owned  the  premises  being  un- 
questionable. This  fact  was  made  an  issue  by  the  replication  of  the  plaintiff 
that  he  did  not  own  the  premises  for  many  years  when  the  publio  user  and  dedi- 
cation thereof  were  alleged  to  have  taken  place,  and  it  was  not  unquestion* 
able.  The  title  of  record  was  in  fact  out  of  the  plaintiff  for  many  years,  and 
whether,  notwithstanding  tliis,  he  owned  the  premises,  was  a  question  in  the 
case,  and  a  question  of  f^t,  for  the  jury  to  decide,  although,  in  passing  upon 
it,  the  court  should  instruct  the  jury  aa  to  the  law  whidi  should  govern  them 
in  deciding  it.  Whether  the  plaintiff  had  such  an  interest  In  the  premises  as 
to  be  properly  and  legally  called  the  owner,  against  the  title  of  record,  depended 
upon  many  fscts  and  circumstances,  proper  to  be  considered  by  the  jury,  and 
it  is  doubMuI  whether  the  court  would  liave  been  Justified  in  withdrawing  this 
issue  from  them.  It  was  clearly  no  error,  and  could  havedone  no  harm,  toso 
state  the  law  correctly,  upon  an  issue  proper  for  the  jury  to  pass  upon.  It  is 
said,  in  the  brief  of  the  learned  counsel,  that  this  instruction  was  drawn  upon 
the  plaintiff's  theory  of  the  case,  that  the  plaintiff  did  not  own  the  premises 
at  the  times  stated.  It  was  drawn  as  well  upon  the  defendant's  theory,  that 
he  was  the  owner,  and  this  was  the  issue:  Was  he  or  was  he  not  the  owner? 
and  the  Instruction  was  applicable  to  It.  As  to  whether  the  plidntlff  claimed 
to  have  ao  Interest  in  these  lots  during  snch  titaie,  and  whether  he  had  an  in- 
terest in  them  in  fact,  is  specially  left  with  the  jury  in  the  general  charge.and 
no  exception  is  taken  to  it.  The  learned  counsel  would  seem  to  have  been 
estopped  from  excepting  to  the  charge  given,  as  a^ed  specially  by  the  plain- 
tiff, that  no  one  but  the  owner  or  his  agent  could  dedicate,  on  theground  Vtat 
there  was  no  snch  issue  for  the  jury  to  try,  by  not  excepting  to  the  charge  that 
there  was  such  an  issue  for  the  jury  to  try. 

2.  It  is  (Ejected  that  the  testimony  at  certain  witiieB8e8,aad  of  the  ^atntifl, 
that  he  objected  to  the  use  of  these  lots  or  any  part  of  block  IS  as  a  l^hwi^, 
was  improper.  Why  Improper?  These  were  the  isaues. — whether  tha  pcem- 
Ises  had  been  in  the  adverse  user  of  the  public  for  over  20  years,  and  whether 
the  plnintifl  bad  dedicated  them  to  the  public  use  tar  a  highway.  Gould  not 
the  plaintiff  prove  that  he  objected  to  such  use.  and  did  not  intend  to  dedicate? 
Dedicf^ion  rests  upon  intentton,  and  cannot  the  plainttfl  teatity  that  he  hid 
no  such  intention?  The  objection  is  frivolons.  And  ao  wlUi  the  motioa  to 
strike  out  similar  evidenoe. 

3.  The  only  other  exception  urged  the  learned  counsel  of  the  appellant, 
If  I  understand  his  brief  correctly,  is  that  in  certain  instructions  of  the  oourt* 
given  at  the  request  of  the  plaintiff,  in  respect  to  the  philnttiTs  acts  at  dedi- 
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cation,  ooght  to  hare  been  confined  to  thB  time  Kfter  the  present  draw-bridge 
was  projected.  The  evidence  of  the  acts  and  aafings  of  the  plaintiff,  in  re- 
spect to  the  use  of  these  lots  In  connection  vith  the  two  old  bridges  across  the 
«anal  below,  and  the  highwaj  leading  to  the  same,  is  mixed  np  and  mingled 
with  his  acts  and  sayings  in  respect  to  the  new  swing-bridge,  and  the  Instrac- 
tions  oaght  properly  to  have  embraced  them  alL  The  leariwd  counsel  of  the 
defendant  did  not  separate  so  distinctlj  the  two  classes  of  acts  as  to  make  it 
error  for  the  eourt  to  instruct  the  jury,  generally,  as  to  the  acts  and  sayings 
of  the  plaintiff  in  respect  to  the  highway  in  the  past  and  present.  This  in- 
atraction  would  seem  to  be  favorable  to  the  defendant.  It  gave  the  city  the 
benefit  of  the  plaintilTs  acts  and  sayings  of  dedteaUon  all  along  for  many  years, 
and  th^  were  not  confined  to  the  time  of  the  building  of  the  present  bridge, 
And  embraced  the  use  of  the  lots  with  the  other  two  bridges  in  connection 
with  the  highway  leading  to  the  same.  It  may  have  given  the  defendant  the 
benefit  of  more  acts  and  sayings  of  dedication  than  it  was  entitled  to;  but  the 
defendant  cannot  complain  of  that,  but  the  phiintifl  might. 

It  is  complained  that  the  court  did  not  give  the  instruction  asked  by  the  de- 
fendant, "ttiat  ejectment  will  hot  lie  in  thiB  case."  The  defendant  was  in 
possession  of  parts  at  lots  7,  8,  and  9  for  the  use  of  the  swing-bridge  across 
the  canal,  and  clearly  intended  to  so  occupy  and  use  tlie  same  in  hostility  to 
the  plaintiff's  title.  Trespass  would  be  an  Inadequate  and  vexatious  remedy 
in  Nucti  a  case.  The  defendant  cliiims  the  permanent  and  continued  right  of 
possession  of  the  lots  for  such  purpose.  Ejectment  is  the  only  adequate  rem- 
edy in  sucb  a  case.   Lee  v.  Simpion,  29  Wis,  333. 

There  may  be  other  exceptions  in  tite  case;  but  they  would  seem,  to  be  im- 
material to  the  merits  and  justlcR  of  the  case,  and  will  be  disregarded.  The 
case  was  very  ably  and  fully  tried,  and  very  clearly  placed  before  the  jury  in 
the  charge  of  the  court,  aud  it  is  not  perceived  wherein  the  jury  were  In  any 
respect  misled,  and  the  verdict  appears  to  have  been  sustoined  by  the  evidence. 
We  can  find  no  error  in  the  record.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


ToupKnn  V.  Faob. 

{Supremt  Oovrl  of  TFiicorujn.   Decembw  18, 1867J 

Appeal — Boirr— Odabdiah  mot  Requibid  to  Oivk. 

Rev.  et  Wis.  \  4032,  prorldes  that,  on  appeal  from  the  oonnty  court,  the  par^ 
appealing,  "other  than  an  executor,  guardian,  ■diuinfatrator, or  trustee,"  thalt  file 
a  bond.  A  gnardian,  having  a  bond  for  $200,  was  ordered,  on  an  aoooanting,  to 
pay  bfs  wanr$l,827.19.  and  appealed  to  the  circuit  court.  HtH,  that  the  aitpeal  re* 
giured  do  bond  to  be  filed  by  the  gnivdian ;  following  Stwwon  v.  Zmt;,  34  H.  W. 
Bep.  63. 

Appeal  from  cJjKiuit  court,  Marquette  county. 

On  petition  of  John  VP.  Tiwopkins.  before  the  county  court,  Bobert  Page 
was  cited  to  ^»pear  and  account  as  guardian.  He  appealed  to  the  circuit  court 
from  Vo»  flndlngt  and  appealed  from  an  order  of  that  court  dismissing  the 
appeaL 

A.  PwM  and  /.  G.  MeKmney^  for  appellant       /.  Ccwr  for  respondent. 

Orton,  J.  On  the  petition  of  the  respondent,  the  appellant  was  cited  to 
appear  before  the  county  court,  and  account  for  certain  money  of  the  respond- 
ent in  his  hands,  as  his  guardian,  during  his  minority,  and  the  county  court 
adjudged  and  ordered  that  he  pay  to  the  appellant,  thpu  of  age,  or  bis  attor- 
ney, the  sum  so  found  to  be  in  his  hands  aa  such  guardian.  From  such  judg- 
ment the  said  appellant  appealed  to  the  circuit  court.  The  respondent  moved 
to  dismiss  said  appeal  on  the  sole  ground  that  the  appellant  had  not  given  with 
said  appeal  an  underiaking  or  bond,  usually  required  on  appeals  from  the 
ooQnty  court,  and  the  circuit  court  sust^ned  said  motion  on  that  ground  alone, 
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and  dismissed  Baid  appeal.  From  that  order  this  appeal  was  taken,  and  the 
same  ground  is  urged  for  sustainiog  said  order.  This  case  is  closely  analo- 
gous to  the  recent  case  decided  by  t£is  court  of  SHmon  t.  Leary,  34  N.  W. 
Hep.  63.  In  that  case,  as  in  this,  the  ward  had  become  of  age  when  the  pe- 
tition was  filed,  and  the  order  was  to  pay  over  to  the  ward  the  sum  of  $446.91, 
when  the  guardian's  bond  was  less  than  thatamonnt,  to-wlt,  tbesum  of  ft3(X). 
In  this  case  the  bond  was  only  9200,  and  the  amount  ordered  to  be  paid  was 
61,B27.]9,  and  costs,  so  that  the  disparity  is  much  greater.  The  opinion  in 
that  case  was  filed  In  September,  and  the  order  of  the  circuit  court  in  thia  case 
was  made  in  February  last.  This  court  held  in  that  case  that  the  appellant 
was  not  required  to  give  any  undertalcing  or  bond  upon  an  appeal,  under  sec- 
tion 4032,  Bev.  St.  That  decision  is  conclusive  of  this  case,  and  the  circuit 
court,  therefore,  erred  in  dismissing  the  appeal  on  that  ground.  That  section 
is  general,  and  embraces  all  appeiils  taken  by  a  guardian,  and  makes  no  such 
exception  as  that  made  by  the  learned  judge  of  the  circuit  court  in  giving  bis 
reasons  for  the  order,  or  any  other.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according  to  law. 


LovERiDGE  and  another  v.  Ouot>T. 
{Supreme  Qntrt  of  SGtmaota.   December  16, 18S7.) 

Cuav«»    BOOTPABT  LllIX— EVIDBBCB. 

Verdict  held  to  be  justified  by  Uie  evidence. 
{Ss/Habvs  by  (A«  Cburi.) 

Appeal  from  district  court,  Houston  ooun^ioFABMBE.  Judge. 
C.  N.  Snot,  for  Loveridge  and  anotber*  respondents.  Xjo^d  ifarbcr,  for 
Omodt,  appellant. 

Mitchell,  J.  The  only  question  presented  by  this  appeal  Is  whether  the 
verdict  is  sustained  by  the  evidence.  Upon  the  trial,  the  whole  case  turned 
upon  a  pure  question  of  fact,  namely,  the  location  of  the  line  between  the 
north-west  quarter  and  the  south-west  quarter  of  a  BectiOQ  as  to  which  two 
surveyors,  Goodrich  and  Kqyes,  disagreed,  iioitklrlch  located  it  by  taking  the 
fleld-notes  of  a  aurv^  of  Uie  sectioa  whteh  he  bad  made  28  years  before,  and 
from  tbem^  ascertaining,  as  he  supposed,  the  location  of  the  w»t  quarts  post, 
and  tbencB  running  east  to  the  center  of  the  section.  Noyes  located  it  by 
taking  these  same  fleLd-notes  of  Goodrich's,  and  aacertaini  ng*  as.  be  supposed, 
the  location  of  the  sonth  quarter  post,  and  running  thence  to  the  center  of 
the  section,  and  running  tlience  west. 

Appellants*  contention  that  Koyes'  line  most  necessarily  have  been  two  rods 
too  far  nwth,  because  in  locating  the  center  of  the  section  he  measured  to  a 

Soint  162  rods  north  of  the  south  quarter  post,  is  not  warranted  by  the  evi- 
ence.  This  distance  was  called  for  by  Goodrich's  own  fteld-notes,  as  shown 
by  Exhibit  B,  which  he  admitted  was  correct.  Any  one  at  all  fbmlHar  with 
the  inaccnntctes  of  government  surveys  can  readily  understand  how  this  might 
be.  Inasmuch  as  ul  the  gov^ment  st^es  and  bearing  trees  were  gcme,  it 
is  maiiifest  that  neither  <rf  these  surveys  were  infallible.  And,  while  from 
the  evidence  it  would  seem  to  ns  that  the  location  of  the  line  by  Goodrich  was 
tlie  more  likely  to  be  correct,  yet  this  court  cannot  say  that  there  was  no  evi- 
dence reasonably  tending  to  support  the  verdict  of  the  Jury,  who  evidently 
accepted  the  Noyes  survey. 

There  is  nothing  in  the  point  that  the  verdict  la  to  large,  because  the  jury 
must  have  allowed  plaintiffs  for  at  least  75  cords  of  wood.  The  argument  <Xf 
counsel  that  defendant  could  not  have  taken  that  amount  because  there  was 
only  100  cords  in  the  first  instance,  and  that  plaintiCFs  tbenuelvee  shipped  55 
or  60  cords,  ovwlooks  the  fact  that  the  evidence  shows  that  the  wood  sliipped 
by  plaintUb  Included  other  wood.  Order  affirmed. 
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BoLssra  v.  Smith  uid  another. 
(flbvniM  OMirC  af  JfiiwwBftfc  Deoember  1887.) 
1.  KBQl>iQnK)>— PtsAoivo — CanBTBiMiTiov  or. 

An  ftll^aUoD  of  negligencet  as  applied  to  th«  condact  of  a  party,  )■  not  a  mere 
coDcltuion  of  Uv,  but  a  statement  of  an  oltimata  pleaxlabl«  (act.  Henoe,  is  an 
action  for  daiDages  resulting  from  certain  acts  of  another,  allqted  to  have  been  neg- 
ligent and  careless,  the  complaint  is  not  demarrable  as  not  stating  a  cause  of  action, 
nnlen  the  particular  acta  alWad  ara  inoh  that  they  ooald  not  be  negligent  adder 
any  poMibk  evidence  adrntsaiUe  nnder  the  allc^tions  of  the  complunt.! 
3L  SAXB—GoimiBinoBT  NMLientai— AaBtmrnon  or  Enn. 

Neither  could  a  court  say,  as  a  matter  of  law,  that  It  appeared  from  the  ailega- 
tlona  of  the  eoniplalnt  that  the  defendant  was  guiify  of  contributory  nefflfgeoofk 
or  had  Tolantarify  asanmed,  as  incident  to  his  employment,  the  risks  which  caused 
the  injoty,  nnlesa  these  allegations  so  clearly  show  that  fact  that  there  ooald  be  no 
Tocnn  for  diflbnnt  mlnda  reaaonably  arrivine  at  any  different  conolaBtDn,  upon  anr 
poMlU*  cridoica  admiaalble  nnder  and  oonaUtait  wUh  the  «llagattoBa  of  tu  ideaA* 
Ing. 

ifigOttlniM  by  Cburf.) 

Amwal  fKHQ  district  court,  Henoopin  ooanty;  Logbbsh,  Judge. 
jiUtff  A  Sajf,  for  si^lant.   C  ^.-Banlon,  for  respondents.  - 

MrrcHELj..  J.  This  action  is  brought  to  recover  dunages  resulting  from 
the  alleged  negligence  of  defendants,  causing  injuries  to  the  plaintiff  while  in 
their  employment  in  their  saw-mill.  The  appeal  is  from  an  order  sustaining 
a  demurrer  to  the  complaint,  on  the  ground  that  it  does  not  state  a  cause  of 
action.  The  defendants'  contention  is  that  the  complaint  is  insufficient  (1) 
because  it  does  not  allege  anything  that  amounts  to  negligence  on  part  of  de- 
fendants; and  (2)  that  It  affirmatively  appears  that  plaintiff  himself  was 
guilty  of  contributory  negligence,  or,  at  least,  voluntarily  assumed,  as  inci- 
dent to  his  employment,  all  the  risks  of  which  he  now  complains. 

The  complaint,  although  very  ingeniously  framed.  Is  in  some  respects  so 
conspicuous  for  what  it  omits  to  allege,  as  well  as  for  what  it  does  allege,  as 
to  be  suggestive  of  possible  difficulty  in  establishing  a  cause  of  action  by  the 
evidence;  yet  we  are  of  opinion  that  upon  its  face  it  Is  good.  The  question 
of  negligence  is  one  of  mingled  law  and  fact;  and  hence  an  allegation  of  neg- 
ligence or  carelessness,  as  applied  to  the  conduct  of  a  party,  is  not  a  mere  cun-r 
elusion  of  law,  but  a  statement  of  an  ultimate  fact  allowed  to  be  pleaded. 
Clark  V.  Railway  Co.,  28  Minn.  69, 9  K.  W.  Bep.  75.  The  complaint  In  this 
case  states  various  things  which  it  alleges  the  defendants  negligently  and 
carelessly  did,  or  omitted  to  do,  and  which  caused  the  injury  complained  of. 
Under  this  allegation,  the  plaintiff  miglit  prove  any  facts  or  circumstances 
not  inconsistent  with  the  particular  facts  alleged  in  the  complaint  which 
woold  tend  to  prove  this  charge  of  n^^genoe.  Hence  a  court  would  not, 
as  a  matter  of  law.  say  that  the  complaint  did  not  sufficiently  allege  negli- 
gence,  unless  the  particular  acts  or  omissions  complained  of  are  such  that 
Uiey  could  not  be  negligent  under  anypossible  state  of  facts  or  drcnmstancee 
provable  ander  the  allegations  of  the  complaint.  When  it  Is  considered  that 
uie  queetion  whether  a  particular  act  is  or  is  not  ni^llgent  hugely  depends 
upon  the  surrounding  oixcamstances,  it  woaM  be  impossible  to  say.  In  advance 
of  the  eTid«ce.  that  the  acts  or  omissions  complained  of  In  ihU  ease  might 
not  hafve  been  n^ligent.  Perhaps  a  fair  test  of  ttie  8Ufflclene7  d  tiie  Read- 
ing in  that  regard  is  whether,  nnder  its  allegations,  evidence  might  be  Intro- 
duced  sufficient  to  establish  a  cause  of  action.  We  are  inclined  to  think  that 
the  learned  court  may  not.  in  sustaining  the  demurrer,  have  given  due  weight 
to  the  aU^atlfHi  that  these  acta  were  negligent,  or  as  to  what  fiiots  ordzoum- 
stances  might  be  proven  under  It. 

^See  note  at  end  of  caee. 
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As  to  tiie  question  of  contributorj  negligence,  it  mast  be  borne  in  mind 
that  this  is  purely  a  matter  of  defense,  which  the  plaintiff  is  not  bound  to- 
n^ative  in  his  complaint;  also  that,  to  constitute  an  Hssumption'of  risks 
hy  a  servant,  it  is  not  necessarily  enough  that  he  knew,  or  oa^t  to  have 
known,  the  actual  character  and  condition  of  the  defective  instrumentaliti«B 
furnished  for  his  use,  but  he  must  also  have  understood,  or,  by  the  exercise  of 
ordinary  observation,  ought  to  have  understood,  the  risks  to  which  be  is  ex- 
posed by  their  use.  Bwsell  v.  SaUway  Co.,  32  Hinn.  230,  20  'S.  W.  Bep. 
147.  This  must  be  determined  from  all  the  facts  and  ci reams tanoes  of  th« 
case.  Hence  a  court  conld  not  say,  as  a  matter  of  law,  from  the  allegations 
of  a  complaint,  that  the  plaintiff  was  guilty  of  contributory  n^Ugence,  or 
had  voluntarily  assumed  all  the  risks  which  concurred  in  causing  his  injury, 
unless  tbese  allegations  so  clearly  show  that  fact  that  there  could  be  no- 
reasonable  ground  for  different  minds  arriving  at  different  oonolusions  upon 
tbe  question,  under  any  possible  evidence  admissible  under  the  [heading. 

While  we  think  it  affirmatively  appears  from  tbe  complaint  that  this  was 
not  a  case  of  a  master  directing  a  servant,  under  a  pressing  emergency,  to- 
engage  in  some  extrapfaazardona  work  oatsfde  of  that  which  he  had  contracted 
to  perform,  but  a  voluntary  change  of  work  on  part  of  tbe  latter,  yet  we  think 
the  complaint  does  not  affirmatively  show  any  such  conclusive  state  of  facts 
as  that  supposed.  We  are  therefore  of  opinioo  that  the  demurrer  should  han 
been  overruled*  and  the  defendants  allowed  to  answer.  Onto-  levoved. 

NOTE. 

NssuoBifci— Plbadihg — Oesbbal  AvxBHSifT.  When  the  ODlyavermcnt  directly  af- 
fecting the  qaestion  of  negligence  is  that  a  person  did  an  actneellgeDtlyortheoppoeittt, 
and  no  &cta  are  stated  from  which  Diligence,  or  the  lack  of  it,  can  be  inferred,  the 
avwiient  most  be  r^rded  as  one  of  iact.  Washbom  v.  Batlway  Co.,  (Wis.)  82  N.  W. 
Rep.  234.  And  a  declaration  is  sufficient  to  withstand  a  demurrer  for  want  of  facta 
which  characterisea  the  act  complained  of  as  having  been  carelessly  or  negligently  don^ 
and  does  not  show  in  what  the  negligence  consists,  Railway  Co.  v.  Jonee,  (Ind.)  9  N. 
B.  Rep.  476;  Wilson  v.  Railroad  Co.,  (Colo.)  2  Pac.  Rep.  1;  aark  v.  Railway  Co., 
(Minn.;  9  K.  W.  Rep.  76;  huen  v.  Wattlea,  (Mich.)  IS  N.  W.  Rep.  783;  KeatinK  v. 
Brown,  (Minn.)  13  N.  W.  Rep.  909.  See.  also,  Rowland  y.Murphay,  (Tex.)  1  B.  W.  Rep^ 
658.  And  the  sante  rale  appliee  to  an  averment  of  ooutribatory  n^iigeDOO  in  the  an- 
swer. Neier  v.  Railway  Co.,  (Mo.)  1  6.  W.  Rep.  387.  An  objection  to  a  pleading  con- 
taining simply  a  general  averment  of  n«tUgenoe  Is  to  be  reached  by  a  motion  to  luake 
more  sped  So.  Town  of  Roshvllle  v.  Adams,  (Ind.)  8  N.  B.  Rep.  282 ;  Fitii  v.  Waldcek, 
(Wis.)  8  N.  W.  Rep.  363.  Under  a  general  allegation  of  negligence,  the  eircnmstanoM- 
constitudng  it  may  be  given  in  evidence,  though  other  circanistancee  specially  a«t  ooi 
in  the  complaint  are  not  proved.  Canningham  v.  Railway  Co.,  (Utah,)  7  Fan.  Rsp. 
796. 


OoLum  V.  Welch  «t  aZ. 

(Atpreme  Court  of  JRnnetota.   December  38,  1887.) 

1.  Tazatios — Published  List— Ahodht  !>□■— DariNtTBsns  akd  CBirAiiriT. 

The  same  strictness  as  to  dcflnitenees  and  certainty  is  not  required  in  the  atato-- 
ment  of  the  amount  of  tax  against  a  tract  of  land  in  the  published  list  (wUc^  la- 
merdy  notice  to  the  landpownar)  as  Is  required  in  the  Judgment,  which  Is  the  flnsl 
determination  of  the  law  as  to  tbe  amoont  to  ha  cnlbned  against  the  land. 
S.  Samb — OHnsroH  of  DaoniAi.  Foibt. 

In  the  published  list  at  the  head  of  Uie  oolnmn  denoting  the  amounts  of  taxes- 
dae  there  was  a  dollar-mark,  and  throughout  this  and  each  sacceeding  oolnmn  do- 
noting  the  amoants  of  such  tazm  the  two  last  figures  of  each  Item  or  amoimt  were- 
'  separated  from  the  othen  by  a  broad  space,  but  there  was  no  decimal-mark  or  par- 
pendicular  line  between  them  and  those  which  preoeded,  SM  as  snffielantly  io^ 
eating  that  the  two  last  flgures  in  each  Item  meant  cnts,  and  those  prsosdlag  Oun» 
dollars. 
ISKHabtubMO*  Qmrt.) 

Appeal  from  district  court,  Bams^  ooon^;  Bbxix,  Judge. 
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MeMffHan  A  BvaU,  for  OolUns,  Appellant.  /.  Fittpatrlek,  for  Welch 
and  others,  respondents. 

Mitchell,  J.  This  was  an  action  to  determine  an  adverse  cUim  Qiade  bf 
defendant  to  certain  real  estate  under  a  tax  judgment  rendered  pursuant  to 
Gen.Laws  1874.0.1.  The  only  question  presented  is  the  validity  of  the  judg- 
ment. The  only  objection  made  to  It  is  an  alleged  error  as  to  the  amount  of 
the  tax  in  the  published  list.  It  has  been  repeatedly  held  by  this  court  that, 
under  the  law  of  1878,  such  a  mistake  in  the  delinquent  list,  either  as  filed 
or  as  published,  is  not  jurisdictional.  Plaintiff,  however,  idaims  ttiat  the  role 
was  otherwise  under  the  statute  of  1874.  This  depends  upon  the  grammatical 
eonatruction  to  be  given  to  section  13  of  that  act,  a  questtou  whioh  we  do  act 
find  it  necessary  to  consider  or  determine  in  this  case. 

The  filed  list  shows  that  the  amount  of  tax  against  the  land  was  $1.16, 
and  the  judgment  against  it  is  for  $1.15.  The  evidence  shows  that  in  Uia 
poblishi^  list,  at  the  head  ol  said  list,  immediately  following  the  notio6i  than 
a|4>eared  at  the  right-hand  column  of  flgurea: 

Amoaut  of  Taxes 
DeUnquent  for  187S. 

The  amounts  followed  thereafter  In  column  In  regular  order,  with  the 
words  "Delinquent  for  1873,"  at  the  head  of  each  succeeding  column,  and 
the  last  two  Bgures  of  each  amount  in  each  column  being  separated  from  the 
others  by  a  broad  space.  The  word  "Amt."  appeared  on  every  column,  but 
the  dollar-mark  found  at  the  head  of  the  Srst  column  was  not  repeated  In  the 
ancceeding  columns;  nor  was  there  any  dot  or  line  between  the  figures  in  any 
ot  the  columns  in  the  list,  but,  as  before  stated,  there  was  this  space  separat- 
ing the  two  last  figures  on  the  right  hand  from  the  remaining  flgnres  of  each 
amount  in  all  the  columns. 

We  remark  at  the  outset  that  we  are  of  opinion  that  the  dollar-mark  found  at 
the  bead  of  the  first  column  must  be  understood  as  applying  to  all  the  succeeding 
columns.  In  Tidd  v.  Bines.  26  Minn.  201. 2  K.  W.  Rep.  497,  where  the  ques- 
tion involved  was  the  validity  of  the  judgment,  and  where  the  figures  denot- 
ing the  amount  were  the  same  as  here,  eavept  that  t?iere  was  no  dollar-marh 
at  the  ?uad  qf  the  cohttwn,  we  held  that  the  judgment  was  too  vague  and  in- 
definite as  to  amount  to  be  upheld  or  enforced  as  a  valid  judgment;  that,  in 
the  absence  of  any  line  or  decimal-mark  to  distinguish  the  dollars  from  the 
cents,  by  no  lf*gal  intendment  could  any  such  effect  be  given  to  the  greater 
intervening  space  between  them ;  that  the  inference  as  to  the  purpose  and  ob- 
ject of  that  space  was  one  of  fact,  and  not  of  law,  and  that  the  final  judgment 
of  a  court — the  sentence  of  the  law — must  possess  that  degree  of  certainty  aa 
to  the  thing  adjudged  as  to  admit  of  no  reasonable  doubt  as  to  Its  meaning, 
and  not  rest  upon  any  inferences  to  be  deduced  from  facts,  either  apparent  or 
aliwvie  the  record.  While  we  are  not  disposed  to  modify  that  decision,  or  to 
doubt  its  correctness,  yet  it  has  always  been  considered  as  going  to  the  limit 
of  proper  technical  strictness,  beyond  which,  as  was  said  in  ijhutnoiller  v. 
Crotoe,  32  Minn.  70,  19  N.  W.  Bep.  844,  we  do  not  think  it  necessary  or  wise 
to  go.  Hence,  in  the  case  last  cited,  we  sustained  the  judgment  in  the  ab< 
sence  of  any  dollar  or  cent  mark  because  the  two  right-hand  Hgures  were  sep- 
arated from  the  others  by  a  short  perpendicular  line.  In  the  present  case  we 
are  asked,  not  only  to  go  a  stop  further  than  in  Tidd  v.  Kinea,  but  also  to  ap- 
ply the  same  strictness  to  the  published  list  as  to  the  judgment  Itself.  We  say 
one  stop  further,  because  we  think  that  the  presence  of  the  dollar-mark  (not 
in,  in  the  case  of  THdd  v.  Rines)  at  the  head  of  the  column,  and  exactly  over 
the  figures  which  would  represent  dollars  If  the  other  two  figures  separated 
by  the  wide  space  represent  cents,  Is  Important,  as  Indicating  what  the  figures 
npresented.  But  wb  do  not  think  that  the  same  strictness  should  be  required 
In  the  published  list  as  in  the  judgment.  The  utmost  eertalnt7  and  prmaiw 
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la  always  required  in  a  judgment,  wliicli  ia  the  final  deteimtemtkHi  oi  the  oourt 
as  to  the  amount  to  be  enforced.  It  was  on  this  ground  that  the  decision  ia 
Tidd  V.  Rineg  was  put.  But  the  publication  of  the  delinquent  list  is  simply 
notice  to  th«  delinquent  land-owner.  It  possesses  no  such  finality  as  to  the 
amount  of  tax ;  for,  if  the  amount  of  tax  claimed  either  in  it  or  the  filed  llat  is 
incorrect,  the  land>owner  htis  a  right  to  appear  and  defend.  This  distinction 
between  the  strictness  required  in  the  judgment  and  that  required  in  the  pro- 
ceedings before  judgment  has  always  been  recognized,  even  by  those  courts 
which  have  held  most  strictly  in  regard  to  the  judgment.  Bee  Bppinger  v. 
Ktrhy,  23  111.  521;  Chiekering  v.  Faile,  38  111.  842;  EUton  v.  Kennioott,  46 
HI.  187. 

The  law  Is  inflexible  that  the  judgment  must  be  in  terms  find  the  sum  due 
without  the  aid  of  any  inferences  to  be  deduced  from  facts;  while  in  deter- 
mining the  sufficiency  of  a  notice  the  question  is,  how  would  people  under- 
stand it?  ^Ve  cannot  have  any  doubt  but  that  every  man  of  ordinary  intelli- 
gence would  not  only  naturally,  but  necessarily,  understand  this  list  as  stating 
the  amount  of  tax  against  this  land  to  be  $1.15.  If  BO,  it  fully  perfinmed  its 
office,  and  was  sufficient.   Order  affirmed. 


Obatbb  v.  Hortom. 

(Supreme  Ooiirt  of  Minjutoto.   December  23, 1S87.) 

1.  Pbiscipal  Am)  Aqknt— Evimkcb. 

Evidence  held  insufficitiot  to  aiislain  the  verdict. 

2.  Same— Appoistmekt  tor  Fabticulab  Save. 

The  fact  that  in  a  particular  instance  a  person  was  authorized  by  the  owner  of 
property  to  n^otiate  a  sale  of  it  to  one  person  on  certain  teriua,  the  actual  trauafor 
to  be  made  by  the  owner  personally,  Is  not  aufflcieiit  to  prove  authority  in  auch 
person  to  sell  and  transfer  the  same  proper^  at  a  prior  tima  and  on  dlflTerent  tamis 
to  another  and  different  person. 
8.  Sams— pBoor  oi  Aqkhot— Odtbbal  BaPUTATioir. 

Agency  cannot  be  proved  by  general  reputation. 
(j^//a&tu  by  tlu  OovH.) 

Appeal  from  district  court,  HeDnepln  county;  Lochrbn,  Judge. 

C.  H.  ChUdtt  tot  OraTes,  respondeat.  Bmtth  A  itesd,  for  Jennie  L.  H(n> 

ton,  appellant. 

MiTCHKLL,  J.  This  action  was  brought  to  recover  the  value  of  certain 
property,  which  plaintiff  had  exchanged  with  defendant  for  a  skating  rink, 
skates,  boats,  etc.,  situated  at  Spirit  Lake,  Iowa.  PlfUntifl's  claim  Is  that 
there  was  an  entire  failure  of  title  to  this  proper^,  because  defendant  had 
previously  sold  it  to  one  McCurdy.  It  is  not  claimed  that  defendant  bad  per- 
Bonfdly  sold  it  to  McCurdy,  whatever  was  done  in  that  regard  having  been  done 
by  one  F.  M.  Horton,  assuming  to  act  as  her  agent.  Hence,  unless  F.  U.  Hor- 
ton  had  authority  as  defendant's  agent  to  am  to  McCurdy,  there  could  have 
been  no  auch  sale,  and  plaintiff  has  no  cause  of  action.  The  burden  was  on 
plaintiff  to  prove  auch  agency.  It  ia  axiomatic  in  the  law  of  agency  that  no 
one  can  become  the  agent  of  another  except  by  the  will  of  the  principal,  either 
expressed  or  implied  from  particular  circumstances;  that  an  agent  cannot 
create  in  himself  an  authority  to  do  a  particular  act  by  its  performance,  and 
that  tlie  authority  of  an  agent  cannot  be  proved  by  his  own  statement  that  be 
is  such.  Applying  these  elementary  principles,  and  stripping  the  evidence 
of  all  that  is  immaterial  or  incompetent,  and  giving  to  wh^  remains  all  the 
force  that  can  be  claimed  for  it,  all  there  is  that  was  tH*onght  home  to  defend- 
ant tending  to  prove  any  such  agency  Is  that,  when  F.  M.  Horton  was  in 
Spirit  Lake,  he  transmitted  and  submitted  to  her  in  Mlnne^iolis  what  pur- 
ported to  be  a  proposition  from  McCurdy  to  give  t<a  this  property  (1,090  in 
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goodp,  and  amune  a  morteage  on  1^  lor  tSBS.  and  thatahe  agned  toaoospt 
this  iHnpoaition;  that  MeCurdy*  being  Qoable  to  oarry  thiaoat,  F.  M.Hortoa 
wibmittBd  to  baraDotber  piopoaiUtm,  aa  ooming  from  McCurdy,  vis.,  to  give 
In  place  of  the  goods  80  acres  of  land  in  Iowa;  that  defendant  decUned  to  ac- 
cept Uiia  last  proposition,  and  so  notified  MoCardy;  that  about  two  weeks 
after  this  she  authorized  F.  M.  Horton  to  negotiate  the  sale  of  this  property 
to  plaintiff  on  the  terms  which  were  finally  agreed  on.  she  herself  making  the 
transfer  by  executing  the  bill  of  sale  descrlt^  in  the  complaint.  We  have, 
on  the  other  band,  tiie  flat  denials  of  both  plaintiff  and  S*.  M.  Horton,  that  he 
«Ter  had  any  authority  from  her  to  sell  this  pr<^>erty  or  ever  was  her  ftgent  for 
tiite  or  ally  other  purpose. 

This  is  really  all  the  competent  evidence  there  is  at  all  bearing  upon  this 
question  of  ageney.  The  acceptance  of  McCurdy's  0rst  proposition,  which  he 
was  unable  to  carry  out.  certainly  does  not  tend  to  prove  authority  to  F.  M. 
Horton  to  sell  on  the  terms  of  the  second  which  defendant  expressly  declined 
to  accept;  and  if  any  sale  ever  was  made  to  McGurdy.  it  was  on  the  basis  ot 
this  last  proposition.  Hence  the  evidence  of  agency  is  reduced  down  to  the 
fact  that  defendant  authorized  F.  M.  Horton  to  negotiate  the  sale  to  plaintiff, 
which  she  herself  consummated  by  the  execution  of  a  bill  of  sale.  It  certainly 
eannot  be  that  this  is  sufficient.  It  is  true  that  agency  may  be  proved  from 
the  Jiabit  and  course  ot  dealing  between  the  parties;  that  ia,  if  one  has  usually 
or  frequently  employed  another  to  do  certain  acts  for  him,  or  has  usually  rat- 
ified such  acts  when  done  by  him,  such  person  becomes  his  implied  agent  to 
do  such  acts;  as,  for  example,  the  case  of  the  manager  of  a  plantation  in  buy- 
ing supplies  fur  it,  or  the  superintendent  ot  a  saw-mill  in  making  contracts 
for  putting  in  logs  for  the  use  of  the  miil,  which  are  the  cases  cited  by  re- 
spondent. It  is  also  true,  as  was  said  in  WUcote  v.  Railroad  Co.,  24  Minn. 
269,  (which  involved  the  question  of  the  authority  of  the  person  to  whom 
goods  were  delivered  to  receive  them,)  a  single  act  of  an  assumed  agent,  and 
a  single  recognition  of  it,  may  be  of  so  unequivocal  and  of  so  positive  and 
comprehensive  a  character  as  to  place  the  authority  of  the  agent  to  do  Btmilar 
acts  for  the  principal  beyond  question.  It  is  also  true  that  the  performance 
of  subsequent  as  well  as  prior  acts,  authorized  or  ratified  by  the  principal,  may 
be  evidence  of  agency,  where  the  acta  are  of  a  similar  kind,  and  related  to  a 
continuous  series  of  acta  embracing  the  time  of  Uie  act  in  controversy,  as  in- 
dicating a  general  habit  and  course  ot  dealing ;  as,  for  example,  the  acta  of  the 
president  of  a  railway  company  in  making  drafts  in  the  n^e  of  the  company, 
which  were  honored  by  it,  which  was  the  ease  of  Oleott  v.  Railrwid  Co.,  27 
N.  Y.  546,  cited  byoounsel.  But  we  think  the  books  will  besearched  in  vain 
for  a  case  where  it  was  ever  held  that  authority  to  negotiate  for  the  sale  of 
property  to  one  person  at  one  time  on  certain  twms,  the  transfer  to  be  made 
by  the  principal  in  person,  was  evidence  of  authority  to  sell  and  transfer  the 
same  property  at  some  former  time  to  another  person  on  different  terms. 

There  are  some  facts. about  this  case  that  would  naturally  incline  the  sym- 
pathies of  a  jury  towards  plaintiff.  He  has  so  far  gut  nothing  tax  the  prop- 
erty which  he  gave  to  defendant.  The  eondu<^  of  F.  M.  Horton  was  not  cal- 
culated to  commend  itself  to  their  favor,  as  he  admits  obtaining  and  retaining 
a  conveyanoe  to  his  wife  of  the  very  land  which  McGurdy  proposed  to  give  to 
defendant  in  exchange  for  this  property.  But  we  do  not  see  how,  upon  legal 
principles,  the  verdidi  ean  be  sustained  under  the  present  state  of  the  evi- 
dence. 

A  new  trial  would,  however,  have  to  t>e  granted  on  the  gruund  of  error  in 
the  admission  of  evidence.  The  general  statement  of  the  witness  AlcCurdy 
that  Frank  IS..  Horton  did  quite  an  extensive  business  at  Spirit  Lalie  trading 
In  real  estate,  and  frequently  bought  and  sold  in  ttie  name  of  Jennie  L.  Hor- 
ton and  Carolina  W,  Horton.  without  identifying  the.  transactions,  or  do- 
acriUng  them,  or  In  any  way  bringJng  them  biuoe  to  the  notioe  ot  knowledge 
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of  defendant,  was  Inadmlsalble  to  proTe  agency.  The  court  also  «rred  In  allow- 
ing the  same  witness  to  testify  that  F.  H.  Iforton  was  publtcly  and  genwaUy 
known  at  Spirit  Lake  as  the  a^n^  of  Jennie  £«.  Hortoo.  A^ncy  onot  bs 
proved  toy  general  r^utatlon. 
Judgaent  reranwd  and  new  falal  ordered. 


KsjuQ  v.  Mkbbiman  and  others. 
(AgmiM  Cburt     Mummota.   Dflnmuber  2S,  1887.) 

I*  CoiiTBA<7r— ComrKOonoR— QuvT  or  Right  to  Cdt  TnfBsB  DvBiiro  Two  SKAaom. 
A  grant  of  the  "right,  privilege,  snd  permfsaion  to  enter  and  cat,diiTfcg  the  log- 
ging Masoiw  of  18SS-S4  and  18H-8S,  all  the  pine  timber  fit  for  eaw-logs  growing 
upon  "  certain  land,  hM  to  be  a  oontraot  for  tlie  sale  only  of  ao  much  Umber  as  the 
gnnteea  should  cut  during  these  two  logging  seasons, 

S.  Sahb— "SuBBOciroisa  CiBOOHnAncss." 

BTidence  of  the  *'  flarroandlng  clrcnrastancea  "  under  which  a  written  contract 
was  executed  Is  not  adnilialble  to  prove  the  anezprened  intention  of  the  parties,  or 
their  prior  vwbal  negotiations.  Its  nse  is  limited  to  throw  light  on  the  real  mean- 
ing  of  that  which  is  written  in  case  of  amblgoity  arising  upon  the  face  of  the  in- 
strument 

8.  Tbbpah— Cunnia  ahd  Oubtisq  Awat  Tikbu— Ooos  Faith— Huuubb  or  I>am- 

AOB. 

In  an  action  for  the  Talae  of  timber  out  and  carried  away  from  the  land  of  an- 
other, If  the  defendant  was  an  unintentional  or  mlstakui  trespawsr,  or  honestlr 
and  reasonably  beUeved  that  hli  oondnct  was  rightAil.  the  measure  of  damagee  w 
the  value  of  the  timber  at  the  time  It  was  taken ;  that  is,  standing  on  the  ground. 
4.  Same— KoTiox  or  Advbbsb  Claim. 

Actual  notice  of  the  adverse  claim  of  the  rightful  owner  Is  not  necessarily  f  neon - 
sisteiit  with  such  honesty  of  intention  or  purpose :  following  WMbua  r.  Bmting- 
(on,  S3N.  W.  Bap.  061 
VSgOabvM  by  the  Oourt.} 

Appeal  from  district  court,  Hennepin coanfy;  Rea,  Judga 
Hart  <ft  Brewer  AnA  AttoaUr  dk  Bill,  for  King,  appidlant.   Benton  Rob- 
erta and  C.  ff,  Bentoiit  for  Meniman  and  others*  respondents. 

Mitchell,  J.  This  was  an  action  for  damages  for  the  conversion  of  a 
quantity  of  saw-logs.  They  were  cut  by  defencwnts  upon  tbe  land  of  plain- 
tlfr,  in  Morrison  county,  and  transported  to  a  boom  In  the  Mississippi  river, 
where  they  were  when  plaintifC  demanded  thMn  from  defendants.  The  de- 
fendants justify  tlie  cutting  under  a  written  contraot  exeonted  In  the  antumn 
of  1883  between  plaintiff  and  Leighton  and  Fenwick,  and  by  the  latter  assigned 
to  defendants.  The  two  principal  questions  are — Firet,  the  right  of  defend- 
ants to  cut  and  remove  tbe  timber;  and,  eeeond,  if  tb^  had  no  such  right, 
tbe  moHsnre  of  plaintiff's  damagee. 

Tbe  first  question  depends  entirely  upon  the  construction  of  the  grant  made 
in  the  contract,  which  is  "the  right,  jM^vdege,  and  permission  to  enter  and 
cut,  during  the  logging  teasom  of  1883-84  and  1884-85,  all  the  pine  timber 
0/or  eatihloga  growing  upon  tha/ollotoingdeeeribed  land,**  That  the  tim- 
ber In  question  was  both  cut  and  carried  away  from  the  land  after  tbe  expira- 
tion of  the  logging  season  of  1884-85  is  conceded.  It  would  seem  plain  to  us 
that  this  contract  was  a  mere  license  to  enter,  and  an  ^reement  for  tbe  sale 
of  such  timberasthe  licensees  should  cut  within  the  limit  of  the  license.  But, 
call  it  by  what  name  we  may, — a  license  to  enter  and  cut;  a  sale;  a  condi- 
tional siUe;  or  a  oontract  to  sell,  coupled  with  a  license  to  enter, — tbe  object 
and  extent  of  the  grant  was  only  so  much  timber  as  the  grantees  should 
out  during  these  two  logging  seasons,  and  no  more.  Gontnicts  relating  to 
an  interest  in  standing  timber,  with  an  express  limitation  as  to  the  time  of 
removal,  are  familiar  to  ttie  American  courts  in  the  timbered  states.  The 
oases  arising  upon  them  are  extensively  collated  in  the  exhaustive  brleft  of 
eounsel,  but  are  too  numerona  to  be  here  considered  in  detail.  Sometimes 
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these  contrneta  are  In  the  form  of  conT^ances  of  timber,  sometlmea  of  a  mie, 
eoapled  with  n  license  to  enter,  sometimes  of  a  formal  lioense  to  enter  and 
cnt,  and  t^in  of  a  reservation  of  thetimljerbythe  grantor  In  the  conveyance^ 
of  the  land.  But,  whatever  the  form,  the  limlutjon  as  to  the  time  of  re- 
moval has  been  almost  invariably  held  to  be  a  limitation  of  the  grant  or  reser- 
vation Itsdf.  The  reasons  are  manifest.  Any  other  construction  would  be 
agatnst  the  expressed'intention  of  the  parties.  Moreover,  If  the  right  of  en- 
try be  not  limited  to  the  time  fixed,  it  wonld  be  practically  unlimited,  which 
would  amount  to  so  serious  an  incumbrance  upon  the  land  as  to  materially 
Intwfere  with  the  owner's  right  to  uee  or  dispose  of  It.  In  a  very  few  cases 
U  has  been  held  that,  if  the  timber  be  cnt  within  the  time,  the  property  is  in 
ttie  vendee,  although  not  removed,  within  the  limitation  of  the  contract. 
This  doctrine  would  seem  to  be  based  upon  the  snpposed  hardships  ot  such  a 
case,  rather  than  upon  strict  logic.  But  no  such  question  arises  in  the  pres- 
ent case.  The  suggestion  of  connsel,  supported,  perhaps,  by  one  or  two 
eases,  that  this  contract  was  an  executed  sale  of  all  the  timber  standing  on 
the  land,  but  with  a  limited  license  to  enter  and  eat,  and  that  If  the  licensee 
should  enter  and  cut  after  the  expiration  of  the  license,  while  he  would  be 
guilty  of  a  trespass  on  the  land>  yet  plaintiff  oould  notrecoverthe  value  of  the 
timber,  because  it  was  the  property  of  defendants,  would  seem  to  us  to  in- 
volve a  legal  Bolecism.  It  wonld  be  an  anomaly  In  the  law  that  one  man  should 
own  standing  timber  on  the  land  of  another,  with  no  right  of  entry  to  cut 
and  take  it  away.  Such  a  right  would  certainly  bea  barren  one.  If  the  lim- 
itation of  the  right  of  entry  is  of  any  ^eot  at  all,  it  must  operate  as  a  limita- 
tion upon  the  grant  itself. 

There  are  other  provisions  In  this  contract  which  in  our  judgment  corrob- 
orate our  construction  of  the  grant,  and  are  opposed  to  the  idea  that  the  partif  s 
intended  it  as  a  present  unconditional  sale  of  all  the  standing  timtwr  on  the 
"bind.  These  will  be  obvious  upon  an  examination  of  the  instrument,  and 
need  not  be  here  referred  to.  There  are  two,  however,  upon  which  d^endants 
especially  rely  as  being  in  favor  of  their  construction,  and  upon  which  the 
court  below  laid  some  stress.  The  first  is  that  to  the  eifect  that  the  grantees 
should  enter  upon  the  land,  as  soon  as  the  logging  season  commenced,  with 
8ufl9cient  men  and  teams  to  cot  and  haul  the  timber  upon  the  land  suitable 
for  saw-logs,  and  to  cut  the  same,  clear  acre  by  acre,  as  they  went,  without 
waste,  and  with  as  little  damage  as  practicable  to  the  young  timber.  Evi-  , 
dently  the  parties  used  a  printed  blank  specially  adapted  to  ordinary  sales  of 
stumpage  by  the  thousand,  and  endeavored  to  alter  It  so  as  to  express  their 
agreement.  The  result  is  that  some  things  are  left  in  which  are  not  particu- 
larly applicable  to  a  transaction  like  the  pi-eeent.  But  taking  it  as  it  stands, 
and  whether  we  construe  this  provision  as  a  covenant  or  a  condition,  we  can 
see  nothing  in  it  necessarily  inconsistent  with  the  limitation  of  the  grant  by 
the  limitation  as  to  time.  The  other  provision  relied  on  by  defendants  Is  that 
which  provides  for  the  payment  of  a  gross  sum  in  consideration  of  the  grant. 
It  is  in  these  words:  "For  the  log$  to  to  be  cut  at  aforeeatd,"  the  parties  of 
the  second  part  will  pay,  or  cause  to  be  paid,  to  the  party  of  the  first  part,  as 
stumpage  on  said  logt,  the  aggregate  sum  of  97,750.  This  expressly  states 
for  what  this  is  to  be  paid,  viz.,  "for  the  logs  so  to  be  cut  as  aforesidd."  And 
we  can  see  no  reason  why  parties  may  not  agree  to  pay  or  accept  a  gross  sum 
for  the  timber  which  may  be  cut  within  a  limited  time;  ttased,  as  it  may  be,, 
upon  an  estimate  of  what  could  probably  be  cut  within  that  time.  Xor  is 
there  any  controlling  reason  why  they  might  not  fix  the  amount,  as  defendant 
offered  to  prove  in  this  case,  upon  an  estimate  of  the  value  of  all'  the  timber 
standing  upon  the  land.  The  fact  that  the  parties  anticipated,  as  they  prob- 
ably did  in  this  case,  that  the  time  fixed  in  the  contract  might  be  sufficient  to 
enable  the  grantees  or  licensees  to  cut  all  the  timber,  is  nob  alb  all  inconsistent 
with  a  limitation  of  the  grant  by  ttw  limitation  of  time  for  ontting. 
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2.  Defendant  offered  to  proTe  that  before  tbe  oontraot  was  nude  there  was 
an  examination  of  the  amount  of  timber  on  tbe  land,  aad  that  the  aam  of 
•7,750  was  arrived  at  from  a  computation  of  tbe  value  of  all  the  timber  ac- 
cording to  this  estimate.  For  reasons  already  suggested,  this  would  have 
been  wholly  ImmateriHl  if  proven ;  It  was  also  incompetent.  The  principle 
upon  which  evidence  of  surrounding  circumstances  is  admissible  In  tbe  expo- 
sition of  written  contracts  is  ttiat  the  court  may  be  placed,  as  near  as  possible, 
in  the  situation  of  the  parties  wtiose  language  is  to  be  interpreted.  But  such 
evidence  is  not  admissible  to  prove  an  unexpressed  intention  of  the  parties, 
or  theirprior  negotiations,  whicli  must  be  deemed  to  be  merged  in  the  written 
instrument.  Ito  use  is  limited  simply  to  develop  and  throw  light  upon  the 
real  meaning  of  that  which  is  written,  in  case  of  ambiguity  arising  from  the 
face  of  the  instrument.  No  such  ambiguity  existed  ■  ia  this  case.  Th$  evi- 
dence was  properly  excluded. 

3.  Theonlyotberquestionisthemeaaureof  damages.  Bythecasesof  Whit- 
ney  v.  ^untfny ton,  K.  W.  Rep.  561,and  v .  Lumber  Co.,2l  Minn. 
491,  as  the  latter  is  limited  or  qualified  by  the  former,  this  court  has  adopted 
the  following  rules  upon. this  subject  as  applicable  to  cases  of  tbis  kind:  First, 
where  the  defendant  is  a  wiUfuI  trespasser,  the  full  value  of  the  property  at 
the  time  and  place  of  demand ;  »ocond,  where  he  is  an  unintentional  or  mis- 
taken trespasser,  or,  as  expressed  in  Whitney  v.  Muntington,  where  he  hon- 
estly and  reasonably  believed  that  his  conduct  was  rightful,  the  value  of  the 
property  at  the  time  it  waa  taken, — that  Is,  the  value  of  the  timber  standing; 
third,  if  the  defendant  is  an  innocent  purchaser  from  a  willful  trespasser,  the 
value  of  the  property  at  the  time  of  such  purchase. .  These  rules  may  not  t>e 
It^ically  consistent  with  each  other,  but  in  practice  they  perhaps  work  as 
equitably  as  any  that  could  be  adopted,  and  seem  to  be  in  accord  with  the  pre- 
vailing doctrine  both  in  this  country  and  England.  See  WoodeTi-  Ware  Co.  v. 
V.  8,t  106  n.  S.  432,  1  Sup.  Ct.  Bep.  398.  It  was  also  decided  in  Whitney  v. 
Mtmtington,  iupra,  that  actual  notice  of  tbe  adverse  claim  of  the  true  owner 
is  Dot  inconsistent  with  good  faith  on  the  part  of  the  trespasser,  using  the 
tena  in  the  sense  in  which  it  is  often  used,  of  the  absence  of  willful  or  inten- 
tional wronger  bad  motive.  Such  honesty  of  purpose  is  not  inconsistent  with 
knowledge  of  all  the  facts  out  of  whidi  tiie  claim  of  tbe  true  owner  arises, 
but  where  a  party  acts  under  an  honest  and  reasonable  mistake  as  to  tl^e  legal 
rights  which  grow  out  of  these  facts.  Such  was  the  case  in  Whitney  v.  Hunt- 
ingtont  supra;  also  In  Jegon  v.  Vivian^  6  Cb.  App.  742.  In  tbe  exclusion 
of  evidence  the  court  below  proceeded  upon  the  idea  that  notice  of  plaintiff's 
claim  was  inconsistent  with  good  faith  in  the  sense  referred  to,  or,  what 
amounts  to  tbe  same  thing  in  this  case,  that  such  notice  necessarily  rendered 
defendants  willful  trespassers.  The  evideoQe  as  to  the  honesty  of  purpose 
and  intent  on  part  of  defemiants  ought  to  have  been  admitted,  and  the  ques- 
tion at  least  submitted  to  the  Jury,  under  proper  instrueUons.  For  this  reason 
the  order  granting  a  new  trial  muat  be  affirmed. 


SsjBOQBBUD  e.  BfimrsAPOLiB  A  St.  L.  Bt.  Oo. 

(AqirMM  Gmi  <^  MvmaiAa.   December  23,  1887J 

t.  HiSHWATs— DmcATioH— Qonnoii  roa  Jvbt. 

BM  that,  under  the  evidsnce  in  this  cob*,  tha  quesUon  whelihar  defendant  haA 
dedicated  a  highway  for  public  use  aoross  Ite  railroad  was  one  of  Act  for  the  jury. 

3.  NlOLIOSNCB — ObSTBUCTION  IIT  HlQHWAT — ObDINABT  CaBI — EviDSHCB. 

In  determitiitig  whether  defendant  exercised  ordinary  care  In  attempUng  to  tra7el 
a  highway  known  to  hlni  to  be  partially  obstructed,  evidence  ^at  there  was  do 
other  road  by  which  he  oonld  reaoh  his  deatinatfon,  hdi,  under  Hh  Acta  of  thb 
■    case,  io  have  been  oompetent. 

{SiiUalm  &v  the  QemL)  ,.  .  .  - 
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AppeA  from  difltrlet  court,  Freeborn  county;  Fabmct,  Judge. 
Lm^y  A  Morgarif  for  Skjeggerud,  reepondetit.   S.  8.  Le^,  tor  Minne- 
i^llB  ft  St.*Ii.  By.  Co.,  appellant. 

IftTOSELL,  J.  This  was  an  action  to  recover  damages  resulting  from  an 
obsbnetimi  by  defendant  of  a  public  highway  which  plaintiff  was  traveling. 
The  act  complained  of  was  leaving  a  car  standing  half  way  across  a  16^foot 
plank  crossing  over  defendant's  road,  by  teason  of  which  plaintiff  was  com- 
piled to  drive  to  one  side,  when  Ms  team,  being  frightened  by  reason  of  the 
proximity  at  the  car,  became  unmanageable,  and  shied  away  from  the  car, 
thereby  throwing  the  wheels  of  the  wagon  oft  the  plank  crossing  onto  the 
Iron  rails  of  the  railroad,  which  still  further  frightened  the  horse8,.80  that 
they  threw  plaintiff  out  Into  a  ditch  at  the  side  of  the  er<»8tng,  causing  the  in* 
juries  complained  of. 

If  the  looUa  in  quo  was  a  highway,  there  can  be  no  doubt  under  the  evi- 
dence that  the  standing  car  was  an  unlawful  obstruction,  and  that  this  was 
the  proximate  cause  of  the  injury.  Hence  the  main  question  litigated  In  the 
court  below  was  whether  this  was  a  public  highway,  and  the  principal  one 
here  is  whether  the  evidence  on  that  point  is  sufficient  to  sustain  the  verdict. 
It  is  not  claimed  that  any  statutory  road  had  been  laid  out,  but  that  there 
had  been  a  common-law  dedication  by  defendant.  The  situation  will  be  bet- 
tor understood  by  a  map  (Exhibit  A)  attached  to  the  record.  Defendant's 
road  was  built  in  1877,  end  a  station  established  at  this  point  called  Hartland, 
and  a  village  of  the  same  name  laid  out  south  of  the  railroad  and  a  little  to 
the  south-Weet  of  the  depot.  This  is  a  small  countiy  or  village  station.  The 
defendant  acquired  the  premises  in  question  presumably  for  riglit  of  way  and 
station  purposes.  At  this  point  the  defendant  had  three  tracks, — liie  west  one, 
etUled  the  "main  track;**  adjoining  which  the  dopot  was  built;  themiddleone, 
called  the  "passing  track;"  and,  the  easterly  one,  called  the  "business  track" 
or  "siding,"  adjoining  which  were>8  warehouse  and  hay  bam  used  by  parties 
engaged  in  bu^ng  grain,  hay,  etc.,  and  shipping  them  on  defendant's  road. 
'  The  evidence  tends  to  prove  that,  from  the  time  that  defendant's  road  was 
huUt,  there  has  been  a  public  highway  (not  statutory,  but  by  common-law 
dedication)  running  east  and  west  and  at  right  angles  to  defendant's  tracks, 
and  on  each  tide  of  them,  and  eomlng  up  on  the  west  near  the  south  end  of 
the  depot.  This  road  <m  both  sides  of  the  railroad  had,  from  time  to  time, 
been  more  or  lees  worked  and  Improved  by  the  public  authorities.  There  is 
also  some  evidence  that,  soon  after  the  railroad  was  bulU,  the  public  put  some 
plank  at  the  crossing,  so  as  to  enable  travel  to  pass.  This  was,  however,  soon 
taken  up  by  the  defendant,  which  put  down  new  plank  crossings  over  each  of 
these  tracks,  which  they  have  ever  since  maintained  at  their  own  expense. 
These  ciesfliugs  are  on  a  line  with  each  other,  and,  together  with  the  highway 
on  each  side,  make  one  continuous  line  fortravel.  This  road  (Including  these 
crossings)  has  ever  since  l)een  extensively  and  continuously  traveled  by  the 
public  although  oh  the  west  side,  where  the  land  Is  all  unlnclosed,  the  travel 
has  usually  divei^ed  from  the  roadway  prepared  by  the  public,  and  turned  to 
the  sonth-weet  in  the  direction  of  the  villHge,  where  the  land  is  higher.  Tliis 
road  h^  been  used  by  all  the  travel  between  extensive  districts  of  country  east 
and  west  of  the  railroad  in  this  neighborhood,  and  by  the  inhabitants  of  the 
town  of  Bichland  on  the  east,  in  coming  to  and  going  from  the  village  of  Hart- 
land  ;  this  being  the  only  crossing  anywhere  In  that  vicinity.  The  public  lias 
always  thus  used  this  crossing  without  objection  from  defendant.  In  com- 
mon with  the  general  public,  the  crossing  has  also  been  used  by  those  having 
occasion  to  do  business  with  the  defendant  at  the  station,  or  with  those  oper- 
ating the  warehouse,  etc.,  on  the  business  track.  The  evidence  also  shows 
that  these,  or  similar  crossings,  are  necessary  to  accommodate  those  having 
biMlneas  with  defendant  at  this  point. 

Digilized  by  Google 


574 


MfflTBTBBi 


Defendant's  contention  is.  Is  sttbatance,  this:  (1)  Wheraawi^  isk^topen 
by  the  owner  of  lands  for  bis  own  use  and  necessities,  and  as  a  means  of  ac- 
cess to  bis  mill,  factory,  or  otber  industry,  and  without  which  persons  could 
not  patronize  him,  then  the  presumption  arises  that  the  way  was  kept  and 
maintained  by  him  for  his  own  use  and  that  of  his  patrons,  and  there  is  no 
presumption  that  he  has  dedicaf'Od  it  to  public  use,  simply  because  he  has  left 
it  Open,  and  has  not  captiously  prevented  others  from  traveling  it,  and  that 
this  presumption  applies  with  special  force  to  a  railroad  company,  which  is 
bound  to  furnish  means  of  access  to  its  depot,  and  from  tl>e  natnre  of  the 
case  must  leave  its  premises  at  such  a  place  uninclosed.  (2)  That  as  theae 
crossings  were  necessary  for  the  use  of  the  defendant  and  its  patrons,  it  can- 
not be  reasonably  inferred  that  it  dedicated  its  property  to  the  public  from  the 
mere  fact  that  it  used  it  precisely  as  its  own  necessities  require;  that  the 
use  of  it  by  strangers  should,  under  such  circumstances  be  regarded  as  per* 
missive,  and  not  adverse  to  the  right  of  the  company*  and  as  furnishing  no 
evidence  that  it  intended  to  dedicate  it  to  public  use. 

The  first  of  these  is  doubtless,  as  a  general  propoeltion,  good  law,  at  least 
where  the  evidence  clearly  indicates  that  the  ptM-pose  of  the  owner  in  opening 
and  maintaining  the  way  was  merely  for  hi»  own  accommodation.  But  as 
dedication  is  a  question  of  intention,  and  as  tlie  facts  pf  each  particular  case 
may  differ.  It  is  dangerous  to  formulate  a  general  abstract  statement  for  uni- 
versal application.  As  was  remarked  by  Justice,  BsaRT  in  3f arte  y.  Zeiti, 
34  Minn.  35.  24  N.  W.  Rep.287:  "The  questions  of  the  intention  of  the  land- 
owners, of  the  significance  of  his  oonduct  in  the  fvemises.  and  of  ttte  public 
acceptance,  are  addressed  in  a  rather  unusual  degree  to  the  {daln  common  sense 
of  a  Jury,  to  their  knowledge  of  hnman  nature,  and  of  tbdr  observation  of 
the  way  th^gs  are  ordinarily  done."  The  facts  in  this  case  are  pecnliar. 
It  has  specif  signiflcance  to  us  that  the  oompaoy  placed  these  crossings  on  a 
direct  tine  with  the  traveled  highwf^  on  each  side  oi  iheii  traok,  thus  form- 
ing one  continuous  way  for  public  travel.  While  crossings  were  donbtlm 
necessary  for  its  own  accommodatloD*  and  that  of  its  patrons,  there  ia  Doth* 
ing  to  indicate  that,  If  that  was  their  sole  purpose,  they  might  not  have  been 
as  well  placed  elsewhere.  It  is  aloo  signiflcaot  that  the  use  of  these  crossings 
by  the  public,  so  long  permitted  by  the  company  without  objection,  was  not 
casual  or  llniited  to  those  Uvlog  In  the  imnwdlate  rlcinl^  who  might  have 
acme  special  occasion  to  pass  that  wsqr,  but  waa  a  common  and  oontinuouB 
use  by  the  general  public  as  a  tborougkfue  between  extmaive  dlsMcto  oo 
each  side  of  the  railnMid.  Wb  also  think  It  is  entitled  to  some  weight  that 
this  was  the  only  crossing  anywhere  in  thf^  neighborhood.  Wblle  it  Is  true 
tliat,  if  no  highway  existed,  the  company  waa  not  bound  to  furnish  one,  yet, 
as  it  must  have  been  naturally  expected  that  a.puUio  oresalng  would  have  to 
be  obtained  somewhere  in  this  viclDity,  and  tills  being  a  Bnudloonntry  station 
where  comparatively  little  switching  wouU  probably  be  done,  siuih  a  CKMslng 
at  this  point  would  presnmaUy  not  be  materially  more  Inoonvepient  to  the 
company  than  if  established  ebwwbeie.  We  think  the  fact  that  there  was  no 
other  ia  that  vidnlty  might  be  legitimately  oonsidered  in  determining  the  in- 
tration  oi  the  company  in  establishing  this  one.  The  fact  that  it  was  used 
and  necessary  for  its  own  acoommo^lon  is  .not,  under  the  ciroumstancest 
eontrolUng,  for  often  the  land-owner's  own  convenience  is  an  importaa(c(»> 
sideration  in  causing  htm  to  make  a  dedication. 

The  fact  that  the  defendant  made  and  maintained  the  crossing  at  Its  own 
expense  is  not  at  all  significant,  because,  if  it  dedicated  it  as  a  public  way, 
this  would  t>e  its  legal  duty  under  the  statute.  Our  conclusion  is  that  the 
question  of  dedication  was,  under  the  evidence,  one  of  fact  for  the  Juiy. 

It  only  remains  to  considercertaiu  exceptions  to  the  admission  of  evidence 
and  to  the  refusal  of  the  court  to  give  certain  instructions  to  the  jury.  The 
defendant  assigns  as  error  the  admission  of  evidence  that  there  wa«  no  toad 
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across  .the  railroad  In  that  vicinity  exoept  the  one  traveled  by  plaiatiff.  For 
reasons  already  suggested,  we  think  that,  under  the  peculiar  circumstances  of 
the  case,  this  evidence  was  admiaslble  upua  the  question  of  defendant's  in- 
tention  to  dedicate.  But  it  was  clearly  admissible  upon  the  question  whether 
plaintiff  exercised  ordinary  prudence  in  attempting  to  cross  at  this  place.  He 
had  crossed  there  in  the  morning  of  the  same  day  on  his  way  from  home,  and 
had  seen  the  obstructed  condition  of  the  road.  It  might  be  argued,  as  it  Is 
here,  that  he  was  guilty  of  negligence  to  attempt  to  cross  again  with  knowl- 
edge of  that  fact.  A  traveler  is  not  guilty  of  negligence  in  attempting  to  pass 
over  a  highway  that  is  obstructed  or  otherwise  out  of  repair,  provided  the  ob- 
struction or  other  defect  ia.such  that  a  man  of  ordinary  intelligence  would  rea- 
aonnbly  be)ieve  that,  with  proper  care  and  caution,  he  could  pass  in  safety 
noth  withstanding  the  defect  in  the  road.  What  a  man  of  prudence  would  do 
in  view  of  a  known  defect  in  the  highway  would  natnrally  depend  somewhat 
on  circumstances.  If  there  was  another  and  safer  road  near  by,  which  he  miglit 
use,  ordinary  prudence  might  require  him  to  resort  to  it.  On  the  othf>r  hand, 
if  there  was  none,  he  might  be  justified  in  attempting  to  use  the  defective  one. 
The  request  referred  toin  the  third  assignment  of  error  seems  to  us  soclearly 
«rroneous  as  not  to  require  discussion.  Towig  y.  Hailtoay  Co.,  56  Mich. 
430,  23  N.  W.  Rep.  67.  The  requests  referred  to  In  the  fourth  and  fifth  as- 
signments of  error  were  properly  refused,  because  wholly  inapplicable  to  the 
case.  The  act  of  defendant  complained  of,  was  not  one  of  mere  nejrlect  to  per- 
form a  legal  duty,  or  the  negligmt  doing  of  an  otherwise  lawful  act,  but  the 
oommissiou  of  a  positive  nuisuice.  That  this  nuisance  was  the  proximate 
cause  of  the  accident  can  admit  of  no  doubt  under  the  evidence.  The  request 
refwred  to  in  the  sixth  assignment  of  error  was  properly  refused,  both  be- 
cause It  is  neither  an  accurate  nor  complete  statement  of  the  law,  and  also 
because  the  subject  to  which  it  refers  had  been  fully  covered  by  the  genw^ 
charge.  The  other  assignments  of  orroc  aie  dlspoaad  of  1^  what  hai  beenal- 
ready  said.  Judgment  affirmed. 


SOOHB  D.  Aho8. 

(Bttjireme  Oburt  of  Jtmneioea.   Decemba  27,  1887.) 

1.  Pi^xADtifo — Gbubkal  Dkbial — What  hat  bb  Fbovkd. 

Under  s  graeral  denial  of  a  oomplaint,  alleging  that  defendant  hired  plaintiff  to 
work,  and  agreed  to  pay  him.  defendant  may  prove  that  be,  aa  agent  for  another, 
made  the  eontraot  of  hiring  alleged,  and  disclosed  his  principal  to  the  plaintlfC 

%  FBUKHFAL  iXD  AOEirr— EVIDBHIE.  * 

Bvidenoe  held  sutfldant  to  sustain  a  finding. 

iBifitabnt  by  th«  Oourt.) 

Appeal  from  municipal  court  of  Minneapolis;  Mahonbt,  Judge. 
Thot.  J,  L^ftwkht  tea  Scone,  ^pellant.  / .  D,  Springer,  for  Amoa,  respond- 
ent. 

ChLFixxAN.O.  J>  The  C(Hnplalnt  alleges  thatdefendant  hired  and  employed 
pkuntiit  to  remoTC  a  oertftin  bnUding,  iwd  agreed  to  pay  him  Uierefor.  when 
done,  the  anm  of  tSS,  and  that  plainnfl  did  the  worts,  and  it  demands  judgment 
for  the  i35.  The  answer  is  a  general  denial.  On  the  trial  the  defmdant 
was  allowed  to  give  evidence,  fwidnst  plaintiff's  objection  that  it  was  irrelo* 
vant.  tiiat  he'employed  plaintiff  for  and  as  the  agent  of  the  Minneapolis  ifc 
Fadflc  Railroad  Company  to  remove  the  bnilding  for  it,  and  Uiat  plaintiff 
knew  this  at  the  time  of  hiring.  This  was  admissible  under  the  answer, 
tor  it  the  taxi  was  asdefendant  so  endeavored  to  to  prove,  then  defendant  did 
iK^  make  the  contract  i^leged  In  the  complaint  aa  a  par^  nor  become  hound. 
The  contract  was  not  his.  but  that  of  the  railroad  company,  and  he  did  not 
agree  that  he  wouJA  pay  for  the  work.   The  evldenee  was  a  denial,  in  effect, 
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of  the  all^ations  in  the  oomplatnt  that  defendant  hired  and  employed  plaintiff » 
and  agreed  to  pay  him.  The  evidence  was  soeb  aa  to  jaatify  the  finding  tbafc 
the  coiitTHCt  of  hiring  was  on  behalf  of  the  railroad  company,  and  not  by  d^ 
fendant  In  bis  own  behalf.  Order  affirmed. 


Statb  «d  rO.  UmssasT  «.  UvmoufM*  Oovm  op  St.  Paux^ 

(Awrmu  Qmrt     JftniMtoto.  December  27, 18S7.) 

.1.  NnsAifor— UnBAn  Bdildiko — CoMPUim  ur  Cbijuhal  Fboobbdibo. 

Under  a  criminal  statute,  relating  to  buildinits  which  are  unsafe  "k  as  to  en- 
danger life," a  complaint  in  a  criminal  proceeding,  all^n)?  a  building  to  be'  "dan- 
'  geroos,  baving  been  heretofore  damaged  by  fire,'  ie  ioauffloieut  , 
8.  Sahr. 

J*eIthor  ia  anch  a  oomplaint  sufflcf etit  tmder  a  statoto  relating  to  boildinga  whiob 
are  "  apedally  dangerous  in  oaM  of  fire." 
[Sfiaiim  by  th4  ami.)  ■  . 

Appeal  from  municipal  court  of  St.  ^nl;  Tgsd,  Special  Knnleipal  Judge. 

■WritofeerMoroW. 

Wm,  P.  Murray,  for  City  of  St.  Faol.  respondent.    Toung  dk  Lightner, 

for  State  ex  rel .  Hennessy,  appellant. 

DioxmsoN,  J.  The  complaint  was  Insoffloient  to  justify  a  criminal  prose- 
cution under  the  act  upon  which  the  prosecution  was  founded.  Chapter  343, 
Sp.  Laws  1887.  To  present  a  case  within  the  terms  of  seetion  25,  the  build- 
ing must  be  "unsafe  so  as  to  endanger  life."  In  this  complaint  the  building 
is  only  alleged  to  be  "dangerous,  having  been  heretofore  damaged  by  fire." 
■The  nature  of  ttw  danger  is  not  disokieed,  nor,  if  the  peril  related  to  persons, 
and  not  to  property,  is  it  alleged,  to  have  been  such  as  to  "endanger  life." 
The  only  oUiar  sections  Q<  the  act  defining  the  crime  and  providing  for  its 
punishment  are  the  twenty-sixth  and  twentyHserenth.  The  fiarmer  declares 
that  "every  building  which  shall  appear  to  the  inspector  to  tw  specially  daager- 
ous  in  case  of  Qro  *  *  *  shall  be  held  to  be  unsafe."  Section  27  pre- 
scribes the  penalty  to  be  imposed  npoji  the  owner  or  party  having  an  interest 
in  "  the  unsafe  building  or  structure  mentioned  in  tlie  twp  preceding  sections, " 
for  neglect  to  remove  the  same.  The  complaint  [s  insufScient  under  section 
26  for  this  reason  at  least:  That  It  does  not  appear  that  ttie  building  is  danger- 
ous "in  case  ot  Ore."  So  far  as  appears  by  tlie  complaint,  the  only  dangn 
may  have  beea  that  the  boilding  might  be  prostrated  by  the  wind,  to  the  in- 
Jury  of  adjacent  property.  Judgment  reversed. 


Catbkavoh  «.  MoLauohuh, 

(Suprmu  OniH  qf  MimutMa.   December  27, 1887.) 

VkTOOB  AHD  VwDBK  — DkFECT  IH  TITLS  — PEKDBKOy  OF  COSDEMMATIOH  pROCnDtnoS. 

The  pendency  of  proceedings  (not  completed)  to  condemn  real  property  for  pub- 
lic nae,  is.  as  between  Tendor  and  parcbaser,  such  a  defect  in  the  title  that  the  lat- 
ter, imder  «  oontraot  to  eoQYSy  to  bim  good  titl^  la  not  obliged  to  take  Um  title  bo 
aflboted. 
(fi^I&ifriu  by  (A*  Cburt) 

Appeal  from  district  court,  Bamsey  county;  Kkllt.  Judge. 
W.  Q.  White,  for  Cavenangh,  appellant.    B,  7.  Suthmford,  for  McLaugh- 
lin, rrapondent. 

OILFILLA17.  C.  J.  October  26,  1886,  plaintiff  paid  to  defbiidaiit  6250,  as 
earnest  money  npon,  and  aa  part  payment  for,  the  purchase  fk.  a  pleoe  of  land 
in  the  city  of  St.  Paul,  which  the  former  agreed  to  buy,  and  the  latter  agreed 
to  sell  to  him;  the  purchase  to  be  completed  within  16  days  after  delivery  (tf 
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the  abstract  of  11fl«.  The  contract  of  sale  cont^ned  this  atipnlatlon:  "It  Is 
hereby  agreed  by  and  between  the  parties  to  this  contract  that.  If  tbo  title  to 
said  property  ia  found  to  be  defective,  then  this  agreement  la  to  be  and  be- 
come void,  and  the  above  250  dollaiB  earnest  money  refunded;  but  it  the  title 
to  aaid  premises  ia  found  good,  and  la  not  taken  by  said  above-named  pur- 
chaser, the  above  260  dollars  to  be  fottdted  by  said  purchaser."  The  action 
is  brought  to  recoTer  the  •2G0. 

Tbe  allegation  of  defect  In  the  title  is  based  on  these  facts:  In  April,  1886, 
the  common  coundl  of  the  city  8t.f^ul,  by  its  preliminary  order,  instructed 
the  board  of  public  works  to  investigate  and  make  a  report  oonoernlng  the 
widening  of  Lexington  avenue.  Tbe  board  of  piibUo  works  made  ita  report 
thereon,  and  May  27, 1886,  the  eonnoll  passed  its  flnal  order  directing  that 
Xexington  avenue  be  widened  as  provided  therdn,  and  that  10  feet  olf  the 
easterly  side  of  the  premises  described  in  ssdd  contract  of  purchase  be  con- 
demned and  taken  for  tbe  use  of  the  public  aa  a  street.  The  proceedings  thus 
stood  at  the  Ume  when,  by  the  terms  of  the  oonteatA.  the  purchase  was  to  be 
completed;  and  the  question  Is,  did  tbe  pendency  of  those  proceedings  make 
the  title  ''defective,*'  as  distinguished  from  "good,"  within  the  meaning  of 
those  words,  as  nsed  In  the  contract?  The  title  was  stUi  in  the  defend- 
ant, and  would  not  be  divested  until  the  oonfirmstlon  the  assessment  of 
damages  for  the  taking  should  become  absolute.  But  It  can  hardly  be  sup- 
posed that  the  parties  contemplated  that  a  transfer  by  defendant  to  plafntm 
of  the  bare  legal  title,  without  regard  to  its  condition,  would  answer  the  con- 
tract, or  that  the  title,  If  the  land  were  then  the  subject  of  pending  proceed- 
ings that  might  result  in  defeating  it,  would  be  considered  good.  If  such 
were  to  be  the  understanding  of  the  words  "defective"  and  "good"  in  the 
contract,  then  the  plaintiff  would  be  required  to  pay  the  price  and  take  a  con- 
veyance, though  the  land  were  subject  to  attachments,  Judgments,  mortgages, 
or  any  other  claims  tliat  might  in  time  defeat  the  title  conveyed. 

Taxes  stand  on  a  diCferent  footing  from  condemnation  proceedings;  forth^ 
do  not  aflect  tbe  land  untilthey  become  a  lien,  and  every  one  purchasing  lands 
must  be  presumed  to  do  so  expecting  to  pay  any  taxes  that  may  become  a 
burden  on  them  after  his  purchase.  But  here  is  a  proceeding,  tbe  specific  pur- 
pose of  which  is  to  divest  the  title  of  tbe  owner,  and  which  the  owner  has  no 
power  to  prevent.  A  conveyance,  indeed,  at  any  time  before  tbe  condemna- 
tion proceedings  had  culminated  inavestingof  the  title  in  the  city  would  have 
passed.to  the  grantee  the  right  to  receive  the  damages  allowed  for  the  taking; 
bot.  evidently,  that  alone  wrs  not  what  the  plaintiff  expected  to  get,  and  the 
defendant  expected  to  pass  to  liim.  The  land  and  a  good  title  (without  de> 
fects)  was  what  was  stipulated  for.  It  must  be  concluded  that  by  good  title 
was  meant  one  indefeasible  by  reason  of  anything  existing  and  affecting  the 
land  at  the  time.  The  defendant  could  not  give  such  a  title.  Jud^pnent  re- 
versed. 


K1001.LET  Kat.  Bans  or  Minneapolis  v.  Citt  Bank. 

(SurtWM  Qmrt  of  mnTUtoia.   Deoember  27,  1887.) 
I.  Sunrm— OoHmoonoK — Adoptioit  or  StAmn  of  Abothis  Staw. 

Tb«  leslslaiare  btvlng  borrowwl  firom  another  state,  and  udopted  Into  oor  Uv,  a 
itatute  which  had  been  Judicially  oonstroed  in  such  state,  a  presuniplion  arises,  of 
greats  or  less  force  accordtnfi  to  the  drcnnistanees,  that  the  le^slature  Intended  to 
adopt  the  statute  with  that  ai^ed  oonstmcUon. 

S,  Bamks  ahd  BAniHG— Loan*  on  Ssonanr  or  Shabib  or  Capital  Btook— Bt-Law> 
Pbotuiiho  roB. 

The  act  of  1881,  probibiting  banks,  organized  tmder  the  laws  of  this  etate,  from 
making  loans  or  (uscounts  on  the  seourity  of  the  shares  of  its  capital  stociC  is  ef- 
fect uai  to  preventabank  from  having  a  lien  on  tbe  thar«a  of  a  stockholder  for  a 
debt  thus  created  sufaaequent  to  that  enactment,  although  a  by-law  ado|^  prior' 
to  that  Btatate  had  provided  for  looh  a  Uen. 

v.86N.w.no.7— 37  ^  , 
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S.  yixB— AssieifKEirm  or  Stock  withodt  TBAmrsR  oir  Bookb — EQcrrABLi  Tttlb. 

Although  the  shares  of  such  stock  were  made  transferable  only  on  the  books  of 
the  bank,  an  assiKiiment  of  the  same,  without  such  transfer,  will  invest  the  assignee 
with  an  equltabte  title,  which  will  be  protected  as  aRaiust  all  parties  not  showins 
a  superior  right.^ 

4.  Same— Abbiukmbkt  m  Colutiral  Sicdbitt— Lm  OF  Bakk— LiABtLtn  vob-Re- 

rvsKt  TO  Trassfeb. 

Such  an  assiiiniiient  by  the  stockholder,  for  the  purpose  of  collateral  security,  is 
efl'ectual  as  against  the  bank,  asserting  a  lien  for  a  debt  of  the  stockholder,  (con- 
trary to  the  statute  of  1881,)  and  its  renisal,  becaoae  of  such  asserted  lien,  to  make 
the  proper  trarafer  on  its  books,  renders  it  liable  to  the  assignee  In  an  action  for 
damages  as  for  the  convenion  of  the  stock. 
B.  Samb — Attachuht  with  Notiob  or  AsaieiriiBnT. 

An  &ttBcbi»ent  of  the  shares  by  the  bank,  after  notioe  of  the  ■safgnment,  ia  in- 
effectual  tu  deTeat  the  prior  light  of  the  aasinnee. 
ISyUabta  by  the  Coitrt.) 

App«il  from  district  court,  Hennepin  county;  Hicks,  Judge. 
WoodSt  Hahn  <&  Kingmaut  for  Ntoollet  Nat.  Bank  of  Minneapolis,  respond- 
ent.  Hmi^  <&  Heed,  for  City  Bank,  ^tpellant. 

Dickinson,  J.  The  defendant,  a  banking  corporation  created  under  the 
laws  of  this  state,  adopted  a  by-law  in  1B72,  embracing  the  provisions  that  no 
transfer  uf  the  stock  should  t>e  made,  without  the  consent  of  the  directors,  by 
any  stockholder,  who  should  be  liable  to  the  bank,  either  as  principal  debtor 
or  otherwise,  and  that  stock  should  be  assignable  only  on  the  books  of  the 
bank.  In  1884  the  defendant  bank  issued  to  one  Xelley  stock  certiScates, 
wblch  bore  upon  their  face  the  statement  that  the  stock  was  transferable  only 
on  the  books  of  the  bank,  and  that  it  was  not  transferable  by  any  stockholder 
liable  to  the  bank  as  principal  debtor  or  otherwise,  without  consent  of  the 
board  of  directors.  In  1B86  Kelley,  who  was  then  indebted  to  the  defendant 
bank,  witliout  the  consent  of  the  defendant's  directors,  assigned  and  delivered 
to  tlie  plaintiff  his  stock  certificates  as  security  for  a  debt  then  contracted. 
This  debt  being  still  unpaid,  the  plaintiff  notihed  the  defendant  of  the  indebt- 
edness and  assignment.  After  this  the  defendant,  in  an  action  against  Kel- 
ley upon  his  imlebtedness,  attached  the  interest  of  Kelley  in  this  stock;  after 
which  the  plaintiff,  producing  to  thedefendant,  andofifering  to  surrender,  the 
stock  certilicHtes,  demanded  that  tlie  proper  transfer  be  made  on  the  books  of 
the  bank,  which  was  refused.  This  action  was  then  commenced  to  recover  the 
value  of  the  stock. 

The  defendant  asserts  a  lien  upon  the  stock  for  the  indebtedness  of  Kelley 
and  claims  that  whatever  rights  the  plaintiff  acquired  by  the  assignment  or 
pledge  were  subject  to  that  lien.  It  Is  asserted  that  the  by-law.  in  terms 
charging  the  stock  with  a  Hen  in  such  cases,  was  authorized  by  the  statute  in 
force  at  the  time  the  by-law  was  adopted.  This  law  (section  14,  c.  33,  Gen. 
St.  1878)  wasHs  follows:  "The shares  in  such  bank  are  personal  proper^, 
and  transferable  on  the  books  of  the  bank  in  such  manner  as  may  be  forced 
upon  in  the  articles  organizing  such  bank,  or  prescribed  in  Its  by-laws;  and 
every  person  becoming  a  Bto(^bolder  therein  shall,  in  proportion  to  bis  in- 
terest, succeed  to  aU  the  nghts,  and  be  subject  to  all  the  liabilities  of  prior 
stockholders. "  In  view  of  the  construction  and  effect  which  must  be  ^ven 
to  a  later  enactment. — chapter  77,  Laws  1881,-»-which  was  passed  before  the 

'A  provision  that  shares  of  stock  shall  only  be  transferred  by  the  proper  entry  on 
the  books  of  the  corporation,  is  construed  to  be  a  regulation  designed  for  the  security 
of  the  oorporation,  and  of  purchasers  who  take  transfers  of  stock  without  notice  of  any 
prior  equitable  assignment ;  and  that,  aa  between  the  parties,  a  transfer  not  in  coc- 
fermi^  with  such  provision  passes  the  equitable,  though  not  the  lef^i,  title.  Scott  v. 
Bank,  16  Fed.  Bep.  4M.  Where  a  transfer  of  stock  Is  required  to  be  entered  upon  the 
books  of  the  corporation,  «)  assignment  made  without  such  entry  does  not  constitute 
the  asalgDee  a  shareholder,  and  he  cannot  act  as  such.  Becher  v.  Mill  Co.,  1  Fed.  Bep. 
276;  People  v.  Bobiuson,  ^1.}  1  Fac.  Bep.  IW. 
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issuing  of  this  stock  to  Kelley,  we  deem  it  unnecessary  to  determine  what,  in- 
dependently of  this  later  act.  might  have  been  the  force  ci  the  ewlier  statute 
and  of  the  by-law  referred  to. 

By  the  act  of  1881  n  new  section  was  added  to  the  prior  banking  law  desig- 
nated section  48,  whidi  Is:  **lHo  association  shall  make  any  loan  or  discount 
on  the  security  of  the  shares  of  its  own  capital  stock,  nor  be  the  pnrcbaser  or 
holder  of  any  such  shares,  unless  such  security  or  purchase  sluUl  be  necessary 
to  prevent  loss  upon  a  debt  previously  contracted  in  good  foith;  and  stock  so 
purchased  or  required  shall,  within  six  (6)  months  from  the  time  of  its  pur> 
chase,  be  sold  or  disposed  of  at  puUlc  or  private  sale."  This  Is  an  exact 
transcript  from  section  35  of  tlie  national  banking  act  of  June  S>  1864,  (13 
St.  at  Lai-ge.  110;  Bev.  8fc.  8  5201,)  and  was  undoubtedly  intended  to  be,  as  it 
is,  a  copy  of  that  part  of  the  congressional  act.  More  than  10  years  before 
we  thus  incorporated  this  provfeion  in  our  statute,  the  federal  statute  had 
been  authoritatively  construed  by  the  supreme  <K>nrt  of  the  United  States  in 
Bank  V.  Lanie?;  11  Wall,  3<^.  It  was  there  held  that  a  pledge  of  stock  to  a 
bank  by  a  stockholder,  as  security  for  otdigations  in  the  nature  of  a  debt,  was 
a  violation  of  the  thirty-fifth  section  of  the  act  of  1864.  It  was  also  consid- 
ered by  the  court  that  the  daim  of  the  bank  of  a  Hen  upon  the  stock,  apart 
from  any  special  agreement,  was  also  opposed  to  the  law  of  1864,  although  a 
by-law,  authorized  by  the  act  of  1868  under  which  the  bank  had  been  organ- 
ized, (bat  which  was  repealea  by  the  act  of  1864,)  provided  for  such  a  lien. 
Again,  in  1873,  in  Bullard  v.  Bank,  18  Wall,  589,  it  was  decided,  following 
Bank  v.  Lanier,  that  a  national  bank,  organized  under  the  act  of  1864,  could 
not  acquire  a  valid  lien  upon  the  shai  es  of  its  stockholders  for  money  loaned, 
even  by  express  provision  therefor  in  its  articles  of  association  and  its  by- 
laws. This,  as  the  opinion  sliows,  was  deemed  to  be  within  the  prohibition 
of.  the  thirty-fifth  section  of  the  act.  In  1871  and  1874  tl>e  courts  of  Kew 
York,  Maine,  and  Kentucky  were  called  upon  to  follow  these  decisions  of  the 
supreme  court  of  the  Unitai  States  as  to  the  effect  of  section  35  of  the  act  of 
1864.  Conklin  v.  Bank,  46  N.  Y.  665;  Hagar  v.  Bank,  68  Me.  509;  Bank 
V.  Bank,  10  Bush,  367.  It  is  further  to  be  noted  that  section  12  of  the  wn- 
gres»!onal  act  of  1864  contains,  in  snbstance,  the  same  provisions  as  section 
14  of  our  General  Statutes  above  recited,  and  upon  which  the  defendant  places 
some  reliance. 

It  is  a  well-recognized  principle  that  where  a  statute,  the  construction  of 
which  has  been  judicially  determined,  has  been  adopted  intotlie  statute  law  of 
another  state,  a  presumption  arises,  which,  however,  should  Ira  considered  in 
connection  with  other  principles  of  construction,  that  the  legislature  adopted  the 
statute  with  that  settled  constructiwi.  Inre  Rallviay  Co.,'d^'S .  W.  Rep.  701, 
703;  Gooley.  Const.  Lim.  52,  and  cases  cited.  There  is  no  reason  in  the  circum- 
stances of  this  case  to  oppose  the  applicability  of  this  rule  of  construction,  or  to 
weaken  its  force.  But  even  without  regard  to  this,  it  seems  to  ua  impossible  to 
place  any  ottier  construction  upon  the  act  of  1881  than  that  which  gives  to  it 
tht;  effect  of  prohibiting  a  bank  from  loaning  money  to  a  stockholder  upon  the 
security  of  Its  own  capital  stock.  To  make  such  a  loan,  upon  an  express 
agreement  that  the  stock  should  be  held  as  security,  would  be  plainly  opposed 
to  the  statute.  In  the  absence  of  such  a  special  agreement,  it  would  be 
equally  opposed  to  the  letter  and  spirit  of  the  act,  that  the  bank  should  liave 
a  lien  upon  the  stock,  as  security  for  such  a  loan,  by  force  of  any  by-law 
adopted  by  it,  or  by  legal  implication.  It  was  within  the  power  of  the  l^is- 
lature,  by  general  law,  to  declare  such  a  prohibition  which  should  be  effectual 
as  to  future  transactions,  notwithstanding  any  regulation  or  by-law  of  the 
corporation  to  the  contrary. 

Tile  matter  In  question  is  one  of  public  concern^  affecting  the  permanent 
solvency  of  banking  corporations  created,  as  well  to  subserve  public  interests. 
88  fw  the  benefit  A  the  members,  {Bunk  v.  LamitTt  nipra»)  and  the  manner 
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Id  which  they  may  conduct  their  bnalnesB  Is  not  htiytmd  snch  legislattve  con- 
trol as  may  be  necesswy  for  the  protection  of  the  public.  The  by-law  alone 
was  ineffectual  to  oppose  proper  legislative  control,  by  genenl  law,  and  as  to 
future  transactions.  1^  justify  construing  a  statute  for  the  creation  of  corpo* 
rations  as  authorizing  the  adoption  of  by-laws  of  such  a  natnre  as  to  place  the 
control  of  matters  of  public  concern  wholly  within  the  power  of  the  corpo- 
ration ,  and  excluding  the  future  exercise  of  ordinary  legislative  functions, 
would,  at  least,  require  language  admitting  of  no  other  reasonable  meaniug. 
The  provision  in  section  14  of  the  statute  above  recited,  authorizing  corporsr 
tions  to  prescribe  by  by-law  the  manner  of  transferring  stock,  does  not  in- 
volve any  such  bargaining  away  or  self-deprivation  of  l^slative  authority. 

The  assignment  to  the  plaintiff,  without  a  transfer  on  the  books  of  the 
banli:,  did  not  constitute  a  complete  transfer  in  merely  legal  contemplation. 
80  as  to  effect  an  actual  substitution  of  shareholders  binding  upon  the  corpora- 
tion. But,  as  between  the  immediate  parties  to  the  transaction,  theassign- 
ment  was  effectual,  and  would  be  recognized  and  enforced,  at  least  in  equity, 
as  against  all  parties  not  showing  a  superior  right.  Baldwin  v.  Canfield,  26 
Minn. 43, 1  N.W.Bep.  261;  Black  v.^ac/iarifl.S  How.483,51S;  Bank  v.  Mo- 
Slrath,  13N.  J.£q.24;  Dickinaon\.  Bank,  129 Mass. 279;  Cushmanf.Mamu- 
faeturlng  Co.,  76  K.Y.  365.  Theasserted  lien  of  the  defendant  upon  the  stock 
being  illegal  did  not  oppose  the  acquisition  by  the  plaintiff  of  the  rights  here 
asserted.  The  prior  claim  of  the  plaintiff  must  be  allowed  to  prevail  over  the 
attachment  of  the  defendant,  the  latter  having  actual  notice  of  the  &cts.  1 
Mor.  Corp.  (2ti  £d.)  196-199.  and  cases  cited;  Jones.  Fledges,  179.  What 
would  be  the  result  if  there  had  been  no  such  notice  It  is  unnecessary  to  con- 
sider. Although  the  assignment  to  the  plaintiff  was  for  the  purpose  of  co^ 
lateral  security,  the  plaintiff  was  entitled  to  have  the  same  entered  on  the 
books  of  the  bank.  Cook,  Stocks,  §  466,  and  cases  cited;  Coleb.  Coll.  Secur. 
g  273.  The  refusal  of  the  defendant  to  make  the  proper  entry  on  its  books, 
upon  an  unjustifiable  assertion  of  a  superior  hen  upon  the  stock  in  its  own 
favor,  subjected  it  to  liability  in  an  action  for  damages,  and  under  such-cir- 
cumstances the  value  of  the  stock  affords  the  measure  of  the  recoverv.  1 
Mor.  Corp.  §  217;  Cook,  Stocks,  gg  576,  581.  KortHght  v.  Bank,  20  Wend. 
91, and  22  Wend.  348;  Blanohard  v.  Qae-Light  Co.,  12  Gray,  212;  Sargent  v. 
Insurance  Co.,  8  Pick.  90;  Wyman  v.  Potoder  Co..  8  Gush.  168;  Pinkerton 
V.  iea«road,42N.H.424;  BuUdingABs'n  v.  «endmeyer,  50Pa.  St.  67;  Jtail- 
tpay  Co.  V.  8eweU,  35  Md.  238;  Bank  v.  McNeil,  10  Bush,  54;  McMurrich 
V.  Harbour  Co.,  9  U.  C.  Q.  B.  383.  See,  also.  Baker  v.  ifaraftal,  15  Minn. 
177.  (GiL  136.) 

The  rights  of  the  plaintiff  in  making  the  pledged  securities  available  were 
not  confined  to  a  sale  of  the  stock,  incumbered  as  it  was  by  the  refusal  <tf  the 
bank  to  comply  the  transfer  to  Uie  plaintiff.   Judgment  affirmed. 


State  ex  reL  Stahoeefield  v.  Bbessel,  Co.  Auditor,  etc 

(Supnma  Court  of  JfwmMOte.   Deoember  27, 18S7.) 

1,  Taxation— RsruHDiNO  AuotnrT  Paid  bt  Purchaser — pBocssDiira  hot  Jddiciai.. 
The  proceedinfi  nnder  aectioD  14S,  c  11,  Gen.  St.  1878,  amended  by  chapter  10, 
JjAwa  1881,  Ufon  the  applioetiou  of  a  bolder  of  a  tax-sale  certificate  to  have  the 
amount  paia  by  him  for  the  certificate  and  aobsequent  taxes  refunded  out  of  the 
county  treasury,  is  not  judicial  in  its  nature,  and  the  duties  thereby  luipotied  uiay 
be  penoriuad  by  other  than  Judicial  offlcen. 

8.  Bami — FoRMiB  OwKBB  Carkot  Obiiot  to  Pkockkdinqs  to  Rwdwd,  whek. 

■•  After  the  time  to  redeem  from  a  tax  judgmentsale  has  expired,  the  former  ownw 
cannot  be  heard  to  question  the  r^larity  of  the  proceedings,  nnder  section  148. 
to  reAind,  upon  an  appUcation  made  on  the  ground  that  the  tax  judgment  and  sale 
wen  void  for  wsnt  of  JwdsdloUon  In  the  court,  nor  to  ohjeet  to  proocedinigi  to  en- 
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foroe  the  taxes  if  they  vere  properly  levied;  ft>r  If  the  ule  waa  void,  the  taxeavere 
not  Batiafied  by  it ;  If  it  was  valid,  the  former  oiraer  has  oeased  to  have  any  interest 
in  the  land. 
(ffgOabut  hy  tiM  Cburt.) 

Appeal  from  district  oonrt,  Le  Sueur  eonnty;  Maodonald,  Judge. 
Q.  8.  Ives,  tot  State  ex  nil.  Btanclifleld,  appellant.   CadtoeU  <fi  Parker,  for 
Dremel.  respondent. 

OiLFiiXAN,  C.  J.  One  Paine  was  tbe  owner  of  a  certain  traot  of  land  In 
Le  Suenr  oonnty,  and  in  February,  1885*  conveyed  the  same  to  the  relator, 
Stanchfleld,  who  presented  the  deed  to  respondent,  auditor  of  the  county,  to 
have  tbe  proper  certificate  of  taxes  paid,  etc.,  to  admit  the  deed  to  record,  to 
be  indorsed  on  it.  The  respondent  refused  to  midce  such  Indorsement,  aUeg<- 
ingas  a  reason  that  there  were  delinquent  taxes  upon  the  land. 

The  facts  affecting  the  claim  of  delinquent  taxes  are  these:  The  taxes  for 
the  years  1872  and  1873  were  duly  levied  upon  the  laud,  and  became  delin- 
qnent.  Proceedings,  under  the  law  of  1S74.  to  enforce  these  taxes  were  had 
in  that  year,  and  resulted  in  a  Judgment  and  a  sale  of  the  lands  undcv  it,  they 
being  bid  in  for  the  state,  and  in  1876  the  right  of  the  state  was  assigned  to 
one  Hamilton.  In  May,  1881,  he  made  petition  to  the  hoard  of  county  com- 
missioners, alleging  that  tbe  Judgment  under  which  the  land  had  been  sold 
was  void,  because,  for  reasons  which  brought  tbe  case  within  tbe  principle  of 
a  decision  of  this  court,  the  court  had  no  jurisdiction  to  render  it.  and  asking 
that  the  moneys  paid  by  him  upon  the  assignment  from  the  state  to  him  be 
refunded.  The  county  commissioners  inquired  into  the  truth  of  the  matters 
alleged  in  the  petition,  and  found  the  facts  to  be  as  in  tbe  petition  stated. 
The  petition  seems  to  have  been  forwarded  to  the  state  auditor,  and  he  au- 
thorized tbe  refunding  of  the  money  paid  by  Hamilton  for  tbe  ceitiflcate  and 
it  was  so  done.  The  relator  claims  that  tbe  proceedings  upon  the  petition  of 
Hamilton  were  not  regular  under  the  statute,  that  the  power,  conferred  in 
terms  on  the  county  commissioners  and  stato  auditor,  by  section  145,  c.  11, 
Oen.  St.  1878,  added  by  chapter  10,  Laws  1881,  to  detormine  whether  a  tax 
sale  comes  within  the  meaning  of  a  decision  of  this  court  declaring  certain  tax 
sales  void,  Is  judieiai.  and  cannot  be  conferred  on  such  oflBcers;  and  that, 
indeed,  the  judgment  and  sale  were  valid,  and  did  not  come  within  the  mean- 
ing of  any  such  decision. 

In  considering  the  question  presented,  we  must,  so  far  as  this  application 
is  concerned,  ta^e  the  relator  as  standing  in  tbe  shoes  ot  FaJne,  his  grantor. 
By  the  deed  from  Paine  to  him  he  could  get  no  right  which  his  grantor  did 
not  have.  At  the  time  when  the  money  was  refunded  to  Hamilton  (1881) 
the  time  to  redeem  from  the  tax  sale  had  expired,  so  that  if  the  sale  was 
valid,  (as  relator  insists  it  was,)  the  tax  title  had  become  absoluto,  and  Paine 
had  no  interest  whatever  in  the  premises,  and  it  was  no  concern  of  bis  what 
became  of  them,  nor  whether,  after  that,  taxes  were  rightfully  or  wrongfully 
laid  on  them.  On  the  other  hand,  if  the  sale  was  void,  it  did  not  operate  to 
satisfy  the  taxes.  They  were  still  unpaid,  notwitbatending  the  wrongful 
sale.  And  if  In  such  case  the  stote  choose  to  return  to  the  purchaser  the 
money  paid  by  bim,  for  which  he  got  nothing,  we  do  not  see  how  the  owner 
can  object. 

In  the  matter  of  repaying  to  the  purchaser  the  money  that  he  paid  on  the 
sale  or  assignment  to  him,  no  interest  of  tbe  original  owner  is  or  can  be  af- 
fected. It  is  a  matter  solely  between  tbe  state  and  the  holder  of  the  certif- 
icate. 

Intrusting  to  certain  officers  the  duty  to  determine  that  the  state  will  re- 
turn the  money,  the  holder  of  the  tax-sale  certificate  consenting,  involves  no 
judicial  function,  for  no  rights  are  affected  except  those  of  the  paHies  tb  the 
transaction.  If  two  men  get  together,  and  settle  a  matter  between  tfaem,  no 
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jndicial  function  is  involved,  Hithoiigh,  in  arriving  at  terms,  tliey  may  as- 
sume to  det«rmine  what  their  respective  rights  are.  Nor  is  the  daty,  fre- 
quently imposed  on  executive  or  ministerial  otficera  to  determine  when  they 
are  to  act  in  behalf  of  the  state,  and  how,  a  judicial  one.  If  the  case  was  one 
in  which,  under  the  statute,  the  money  ought  to  have  been  refunded,  the 
owner  of  the  land  was  no  way  conceroed  in  the  r^ularity  of  the  proceedings 
by  which  it  was  done.  No  irregularity  could  prejudice  him,  sod  Uierefore  he 
could  not  complain  of  it. 

TJie  case  rests  on  one  of  two  propositions:  First,  that,  as  claimed  by  ttie 
county  auditor,  the  tax  Judgment  and  sale  were  void  within  the  decisions  of 
this  court,  and  therefore  left  the  taxes  unpaid;  aeeond,  that,  as  claimed  by 
the  relator,  the  Judgment  and  sale  were  valid,  and,  at  Uie  time  of  the  refund- 
ment, Paine's  interest  in  the  land  bad  lieen  cut  off  by  them.  If,  after  that, 
the  only  parties  interested, — the  state  and  the  holder  of  the  tax  certificate, — - 
chose  to  annul  the  prooeedings  and  reinstate  the  taxeti,  and  so  give  Paine  an- 
other chance  to  save  bis  land,  he  could  not  object.  He  was  not  obliged  to 
avail  himself  of  the  chance  thus  given  him.  He  was  not  peiBonally  liable  for 
the  taxes;  he  need  not  pay  them  if  he  preferred  not  to  do  so.  On  either  of 
these  propositions  the  relator  ts  not  in  a  position  to  contend  that  the  refusal 
of  the  county  auditor  to  indorse  his  deed,  "Taxes  paid,"  was  wrong.  Order 
affirmed^ 


CONFBLLT  V.  MiNNBAPOLTS  £.  Rt.  CO. 

(iSuprwntf  Cburi  qf  Miiuieio(a,    December  27,  1887.) 

1.  Mastib  asd  8sBVAHT~FKi:.u>w*SEBVAin:^£iraiiiara  ahd  Tbacxxbh. 

Arailroad  oompanyis  not  responBibleto  ttBaecUon  ortnckniea  forthenegligenee 
of  the  engineer  or  bralcemau  of  s  train,  they  being  fellow-servants. ^ 

2.  Railboad  Coupaniks — Nsoliobkck — Plkadiko. 

A  complaint  charging  tlie  company  only  with  negligence  in  the  movement  of 
a  particular  train  without  warning,  does  not  Involve,  an  a  cause  of  acttoo,  tbe  neg- 
lect of  the  company  to  estattlish  Bonetal  rsBUlationa  for  tbe  conduct  of  Its  serranta 
in  Huh  cases. 
(ffl^bvt     the  CouH.) 

Appeal  from  district  conrt,  Hennepin  county;  Yodno,  Judge. 
Merrick  t&  3ferrlck.  for  Connelly,  appellant.    IV.  £[.  iforrU^  tot  Minneap- 
olis £.  By.  Co.,  respondent. 

Dickinson,  J.  We  are  of  the  opinion  that  the  court  properly  dismissed 
tile  action  for  the  insulflciency  of  the  plaintiff's  case. 

The  plaintiff's  intestate  was  one  of  the  section  or  track  men  of  the  defend- 
ant, and  employed  upon  its  tracks  used  for  transfer  and  swltclilng  purposes 
at  MinneiqMlls.  From  the  depot  two  tracks  of  the  defendant  (coming  to- 
gether at  a  switch  at  that  point)  «tend  upon  a  curve  in  a  eoutb^easterly  direo* 
tion  to  and  beyond  the  place  of  tbe  accident.  One  of  these  may  be  called  tbe 
"main"  track  and  the  other  the  "side"  or  "mile"  track.  A  short  time  before 
the  accident^  a  train  of  freight  cars  ot  considerable  length  had  been  run  on 
tlie  main  track,  and  left  standing  there,  extending  from  near  the  place  of  the 
aoctdfoit  up  towards  the  depot.  While  these  can  were  standing  there,  the 
deceased,  with  his  fellow-laborers,  commenced  tbe  work  of  straightening  a 
rail  on  the  same  track,  and  within  lesa  than  SO  feet  of  the  sonthmly  or  rear 
end  of  tbe  train.  While  this  was  being  done,  the  engine  which  did  tlie  busi- 
ness of  switching  and  transferring  cars  about  these  premises,  drew  up  sevfoal 
other  cars  over  the  side  track,  past  tbe  place  of  the  aocidoit,  to  the  dBp(A 

'Upon  Uie  point  as  to  who  are  fflllow-servantB  within  the  meaningof  the  rale  exempt- 
ing tne  master  from  liability  for  Injuries  received  by  an  entploye  through  the  negligence 
of  a  co-Bervant,  see  Tabler  v.  Bailroad  Co.,  (Mo.)  fi  8.  W.  Bep.  810,  and  note. 
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aMritch,  and  shoved  them  back  on  the  main  truck,  bringing  tbem  forcibly  in 
contact  with  the  care  already  standing  there,  for  the  purpose  of  bunting  the 
whole  train  backward,  so  that  the  cars  should  clear  the  switch.  Just  at  this 
tinae  the  deceased  stepped  from  the  point  where  he  wiis  working  stiU  nearer 
the  rear  end  of  the  train,  and,  turning  his  back  to  it,  stood  upon  the  track 
for  the  purpose  of  taking  a  sight  at  tlte  rail  to  see  if  it  was  straight.  In  this 
position  he  was  struck  in  the  back  by  the  train  as  it  was  suddenly  forced  back- 
ward as  above  stated.  From  the  injuries  thus  received  he  died.  The  opera- 
tions of  the  engine  at  the  depot  switch,  at  the  other  end  of  the  train,  could 
not  be  seen  from  the  place  where  these  men  were  working.  There  were  sev- 
eral other  tracks  of  other  railroads  in  tlda  immediate  vicinity,  and  so  many 
engine  bells  were  ringing  that  these  workmen  could  not  have  heard  or  dis- 
tinguished the  bell  of  this  engine  if  it  had  been  ringing,  nor,  because  of  the 
noise  made  by  other  moving  trains,  would  these  men  be  likely  to  notice  or 
hear  the  movement  of  these  cars.  The  brakemen  were  not  upon  thecars,  but 
upon  the  ground  near  by,  at  the  time  of  the  accident.  The  deceased  could  as 
well  have  gone  in  the  other  direction  for  the  purpose  of  sighting  along  the 
track,  and  this  would  have  been  unattended  by  apparent  danger. 

The  only  ground  of  action  assigned  in  the  complaint  was  the  negligent 
driving  of  these  cars,  without  warning,  upon  this  track  and  against  the  cars 
already  there,  thus  forcing  the  latter  backward  so  as  to  strike  the  deceased. 
This  statement  of  the  case  presented  on  the  part  of  the  plaintiff  makes  ob- 
vious the  correctness  of  the  action  of  the  trial  court.  If  the  case  had  tamed 
upon  the  points  as  to  whether  the  deceased  was  not  legally  chargeable  with 
contributory  negligence,  and  whether  he  had  not  knowingly  accepted  and  as- 
sumed the  risk  which  proved  fatal,  there  would  have  been  strong  grounds  for 
sustaining  the  ruling  in  question;  for,  apart  from  the  obvious  danger  to 
which  the  deceased  voluntarily  exposed  himself,  the  evidence,  to  all  of  which 
we  have  not  referred,  is  wholly  opposed  to  the  theory  that  theee  men  could 
have  expected  to  receive  any  actual  warning  or  notice  of  the  movement  of 
these  cars.  But  the  trial  court  seems  to  have  based  its  action  upon  the  ground 
that  the  case  did  not  show  the  defendant  to  have  been  guilty  of  any  negli- 
gence, and  we  pr^er  to  rest  our  ded^n  upon  that  ground.  If  the  case 
showed  any  negligence  in  the  movement  of  these  cars,  it  was  the  negligence 
only  of  the  fellow-servants  of  the  deceased,  for  which  the  employer  was  not 
responsible.  FosUr  v.  Railway  Co.,  14  Minn.  360.  (Oil.  277;)  Brown  t.  Sail- 
way  Co.,  27  Minn.  162,  6  N.  W.  Uep.  484;  Fralt^  t.  Bailway  Co.,  82  Minn. 
54.  19  N.  W.  Bep.  849. 

The  ai^llant,  in  Ids  brief,  relies  to  some  extent  upon  the  duty  of  the  de- 
fendant to  make  and  promalgate  general  tvHea  for  Uie  conduct  of  Its  employes, 
BO  far  w  might  be  neeessaiy  for  the  protection  of  oo^mployea.  The  case  does 
not  inTolTS  any  sudi  eonakteratlon.  The  etnnplalnt  does  not  allege  any  neg- 
lect of  duty  on  the  part  of  the  defendant  in  that  rasped;,  nor  otherwise  than 
in  the  nioT«nent  of  these  can  on  this  partlenlar  occasion,  nor  was  such  a 
question  litigated.  The  general  doctrine  as  to  the  duty  of  the  master  to  af- 
ford a  plaee  for  the  serrant  to  work  in  has  obviously  no  applicability  in 
this  case.  The  doctrine  adverted  to  is  not  (^poaed  to  that  which  hcidB  the 
master,  who  Is  himself  blameless,  ftee  fnnn  responBibility  for  the  negligence 
at  fellow-seivantB.  If  this  place  was  unsafe  only  because  oi  negligence  in 
the  management  of  these  cars,  (and  no  other  negligence  is  allq;eid,)  that  is 
sinaply  the  case  ct  danger  and  injury  caused  by  Uie  wrongful  conduct  of  fel- 
low-servants. 

The  order  refusing  a  new  trial  is  affirmed. 
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OANSER  V.  FntEMAH's  FtTND  Ilffi.  CO. 

(aupreme  Omrt  of  MiTVMiota.    December  27,  1887.) 

1.  FbII«CIPAL  ABTD  AOBlPr  —  AFTOUrmBHT  AWD  DUHjaSAL  —  yOHIHAI.  ApPOnmCBirr' OF 

Aqbst'b  Soh. 

M.,  the  agent  of  an  Insaranee  ooinpuiy,  resigned  his  agency,  and,  seeking  the  ap- 
pointment of  bis  son  in  his  place,  vrote  u  an  inducement  that  th«  work  of  thelst- 
ter  would  be  under  bis  inimedtate  supervision.  Another  agent,  through  whom 
this  was  communicated  to  the  company,  added  that  the  haziness  would  run  the 
same  as  before,  but  tliat  be,  M.,  "deaireshis  son  to  learn  the  bastness,  and  hava 
some  reaponaibilitv,  and  takes  this  method,"  The  ton  having  been  thereupon  ap- 
pointed, hM,  that  the  evidence  jtutified  tha  flndlsg  that  IL  had  itUl  authority  to 
act  for  the  oonipany. 

2.  IifBUBAKCK— Parol  Cohtbaot— Btzdxhcb. 

Evidence  in  the  case  considarsd  as  JniUfying  a  flncUng  that  a  parol  eontract  of 
Insurance  had  been  made. 

8.  8A.HB— ETIDEITCB— ADMiaSISILtTT— EXPIBU)  ColTtUOT. 

Any  fact  iieceesary  to  an  understanding  of  other  material  and  retevant  Acts  in  a 
case  is  admissible  In  evidence,  «.  g.,  an  expired  eontraotof  Inaoranoe,  inoonnection 
with  a  subsequent  parol  agreement  for  therainsnranoeof  thasama  property,  xauA» 
with  reference  to  the  former  contract, 

4.  8amb— U;tDKE8TAjiDiKQ  OF  Paeties— Sdbsbqdkht  Acib. 

A  transaction  being  such  that  the  parties  in  ay  or  may  not  have  understood  It 
alike  as  u)  agreement,  the  testimony  of  the  parties  may  he  reoeived  directly  aa  to 
their  nnderatonding.  The  subsequent  acts  of  a  party  may  also  be  ahown  oy  the 
adverse  party  as  showing  bis  understanding  of  the  agreement. 

5.  Bahb— lUPBAOBKSttT  or  WiTMBSS— FOBMEB  DcOLABATtOm. 

The  former  declarations  of  a  witness  offered  by  the  advene  party  vera  properly 
excluded,  they  not  being  contrary  to  bis  testimony. 

6.  Samb— Pbadd  ih  Peoof  of  Loss— Plbadiwg— Ibbdks. 

There  being  no  averment  by  the  defendant  thai  the  contract  provided  that  fraad 
Intheproof  of  lose  should  avoid  tbeoontraot,anditnotappearing  that  the  plaintiff 
consented  to  litigate  that  qoeeUon,  the  defimdant  was  not  in  a  pMition  to  avail  i^ 
self  of  that  defense. 
(%aii(MAylA«  Cburt.) 

Appeal  from  district  court,  Steele  eoaniy;  Bdcbham*  Judge. 
A.  O.  Blckmant  tat  Ganser,  respoudent.  Berry  <§  Jfor«y,  for  Fireman's 
Fund  Ins.  Co.,  appellant. 

Dickinson,  J.  This  action  Is  upon  a  parol  oontmct  of  insurance  alleged 
to  have  been  made  July  28, 1884.  The  principal  question  Is  whether  theoase 
shows  the  making  of  any  such  contract.  For  several  years  prior  to  March, 
1884,  one  £.  Malony  had  been  conducting  insurance  business  for  the  defend- 
ant as  its  agent,  at  Owatonna,  in  this  state,  but  at  that  time  he  formally  re- 
signed bis  agency,  and  procured  bis  son,  A.  A.  Malony,  to  be  appointed  as 
agent  in  his  stead.  There  were  some  questions  as  to  the  authority  uf  the 
elder  Malony  to  continue  to  act  for  the  defendant  as  he  did  assume  to  do,  to 
which  we  shall  hereafter  refer.  In  1880  the  plaintiff  obtained  an  insurance 
from  the  defendant  through  its  agent  £.  Malony,  for  one  year,  for  the  sum  of 
•2,000;  61,000  of  this  being  upon  the  nutchinery,  horse^power,  and  brewery 
apparatus  of  a  brewery,  and  01,000  upon  the  stodc  of  barley,  nialt,  hops,  and 
beer  theran.  This  piolicy  was  to  run  until  July  1,  1881;  but  was  renewed 
from  year  to  year,  through  the  same  agent,  until  It  finally  expired,  July  1, 
1884.  A  few  months  before  that  time  the  plaintiff  put  a  boiler  and  engine 
into  the  brewery,  consent  to  do  so  being  indorsed  upon  the  policy  at  the  office 
of  the  agent. 

The  evidence  tended  to  show  that  at  that  time  it  was  understood  between 
the  plaintiff  and  £.  Malony,  who  had  then  resigned  his  agency  as  above  stated, 
that  when  tliat  policy  should  expire  (July  1,  1884)  a  new  policy  should  be  is- 
sued instead  of  a  mere  renewal,  and  that  9^  of  the  i92,000  insurance  should 
be  placed  upon  the  engine  and  boiler,  the  terms  of  the  insurance  remaining  io 
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other  respects  the  same  as  before.  Nothing  further  was  done  until  afew  days 
after  that  policy  had  expired.  Then  the  agent.  A.  A.  Malony,  went  to  the 
plaintiff  to  learn  how  he  desired  the  new  policy  to  be  made.  The  evidence 
tends  to  3)iow  that  the  plaintifl  then  named  the  same  terms  as  had  been  be- 
fore contemplated  in  the  conversation  witli  £.  Malony,  and  that  the  agent  as- 
sented to  this.  However,  for  some  reason,  no  policy  was  then  made.  We 
need  not  partlcniarly  consider  whether  the  parties  at  that  time  reaUy  under- 
stood the  matter  alike,  nor  the  reason  why  a  policy  was  not  then  issued,  al< 
though  the  evidence  tends  to  show  that  the  parties  then  supposed  the  agree- 
ment to  be  complete,  and  did  not  anticipate  any  delay  In  the  making  of  the 
policy.  The  case  went  to  the  jury  upon  the  thecMry  that  the  contract,  if  there 
was  any  contract,  was  perfected  a  few  days  after  this,  on  the  twenty-eighth 
of  July. 

On  the  day  last  named,  the  elder  Malony,  at  the  request  of  his  son,  A.  A. 
Malony,  went  to  the  plaintiff  to  ascertain  again  how  be  wanted  the  insurance 
placed;  and  the  tenns  were  again  stated,  and  arranged  in  accordance  with 
what,  aooording  to  the  plaintiff^s  evidence,  had  been  before  agreed  upon. 
Malony  then  retured  to  Che  oflSoe,  and  a  policy  was  made  out  in  accordance 
with  this  agreement,  by  one  Crandall,  a  clerk  In  the  ofl9ce,  who  signed  the 
agent's  name  to  It.  It  was  not,  however,  delivered  until  the  next  day.  In 
the  mean  time,  in  the  evening  of  the  28th,  the  property  was  partially  de- 
stroyed by  fire.  It  further  appears  that  it  is  the  custom  of  this  defendant, 
and  of  insurance  companies  generally,  to  make  the  contract  of  insurance  to 
run ,  under  ordinary  oircamsUutces,  finom  noon  of  the  day  whm  the  i^;reement 
is  made,  and,  as  the  evidence  went  to  show,  to  ooUect  premlume  at  the  eoA 
of  the  month. 

It  was  left  to  the  jury  to  determine  whether  a  complete  agreement  was  ef- 
fected at  this  last  interview  between  the  plaintiff  and  the  elder  Malony.  We 
are  of  the  opinion  that  this  was  right,  and  that  the  verdict  in  favor  of  the 
plaintiff  was  justified  by  the  evidence.  It  was  only  necessary  that  the  plain- 
tiff and  the  defendant,  through  an  authorized  agent,  should  agree  upon  a  pres- 
ent insurance,  and  upon  terms  which  were  certain.  The  evidence  conduces 
to  show  that,  in  view  of  the  facta  relative  to  the  former  insurance,  and  the 
negotiations  which  had  taken  place  before  this  twenty-eighth  of  July,  it  only 
femained,  in  order  to  complete  an  agreement,  to  agree  upon  the  manner  In 
which  the  $2,000  should  be  apportioned, — even  if  that  had  not  already  been 
once  agreed  upon.  This  was  agreed  upon  between  the  elder  Malony  and  the 
fdaintifl  at  this  time.  Whether  Malony  had  authority  to  thus  act  for  the 
defendant  was  left  to  ttie  jury  to  determine.  The  evidence  justified  a  con- 
clnsion  that  be  had  audi  authority.  In  hte  letter  (tf  reeignation  to  the  defend- 
ant the  ^er  Malony,  requesting  the  appointment  of  bis  son,  writes:  **Hta 
vork  will  be  under  my  immediiUe  auperrialon  and  inspection,  and  I  shall  at 
all  timee  render  him  assistanos."  Anotber  agent  of  the  defendant,  oommuni- 
eating  with  the  company  upon  the  subject,  adds:  "The  business  will  run  same 
as  heretofore,  bat  he  decree  his  son  to  learn  the  basiness,  and  have  some 
sponsibill^,  and  takes  this  method.**  The  appointment,  under  such  drcum- 
atances,  of  a  person  as  agent,  who  is  shown  to  have  been  wiUiout  experience, 
may  fairly  be  deemed  to  have  been  made  with  the  expectation  that  tlie  former 
agent  would  still  act  in  the  business  for  the  interest  ct  the  oompaoy,  and  that 
would,  involve  an  authority  so  to  act. 

The' reason  just  stated  snffldently  answers  the  objecUons  made  to  the  evi- 
denOB  of  conversations  had  with  the  ^er  Malony.  Proof  of  the  former  in- 
snranoe  was  proper,  for  ft  formed  in  part  the  basis  upon  whi^  the  m^otia^ 
ttons  immediately  In  question  proceeded.  Such  negotiations  seem  to  have  in* 
eluded,  without  specific  mention,  some  of  the  elements  of  the  former  insure 
ance,  such  as  the  company  In  which  the  risk  was  to  be  placed,  the  period  of 
time,  the  property  insured,  and  probably  other  tbinga.  For  a  similar  reason. 
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there  waa  no  error  in  altowiuK  proof  of  an  indorsement  on  the  former  policj 
of  a  consent  to  tbe  plaoiog  of  tbe  engine  and  boiler  upon  the  premises,  al- 
though that  indorsement  was  not  made  by  tbe  agent. 

In  the  testimony  of  witnesses  as  to  the  "understanding,"  in  respect  to  cer- 
tain matters,  thnt  word  seems  to  have  been  used  to  express  the  idea  of  an 
agreement,  rather  than  that  of  a  mere  mental  coudition.  There  is  one  exo^ 
tion  to  this,  where  the  plaintiff  was  allowed  to  testify  that  he  understood  from 
tbe  negotiations  which  had  been  detailed  that  tbe  property  was  insured.  This 
waa  ^oper  evidence  within  the  rule  laid  down  in  Berkey  v.  Judd^  22  Minn. 
287,  297,  especially  where  the  tnuuadion  upon  which  an  asserted  agreement 
of  minds  is  predicated  waa  of  such  a  m^ure  that  it  may  or  may  not  faaTe  re- 
sulted in  such  an  agreement. 

The  testimony  which  the  appellant  claims  to  have  Involved  the  "opbdons" 
of  the  witneasee  Is  not  subject  to  that  Direction.  The  teotlmony,  aa  we  un- 
derstand It,  was  as  to  the  fact  of  a  custom,  and  as  to  who  gave  autliOTity  to  one 
Grandall  to  do  certain  things.  Tliere  was  aome  imraatei^  evid«we  received, 
such  as  that  lelating  to  the  authority  <MC  GrandaU  to  make  oontruota  o£  lnsur> 
ance;  but  we  think  that  none  of  this  evidence  coukl  have  affected  the  result 
of  the  trial;  for  the  case  of  the  plaintiff,  as  presented  to  the  Jury,  did  not  in 
any  manner  depend  upon  anysuch  testimony.  It  was  not  olaimel  that  Gnm- 
dall  made  any  coiitaiact  which  could  affect  thia  oaae.  , 

The  receiving  in  evidence  ctf  tbe  policy,  made  oat  and  signed  by  Orandall. 

iwltb  the  agent's  name,)  bat  not  delivered  until  after  Uie  flroi  was  not  error, 
t  waa  made  by  direction  of  tbe  elder  Ualony,  after  his  last  Interview  with 
the  plaintiff,  and  as  tite  question  of  his  authority  to  n^reaent  the  company 
was  for  the  jury,  this  instrument  might  also  be  considered  as  an  act  done  in 
the  course  of  his  agency,  If  he  had  the  autborit7  of  anagent.  and  Indicating  hla 
own  understanding  of  tlie  verbal  agreement  claimed  to  have  been  completed 
un  that  day,  and  in  pursuance  of  which,  aa  it  might  be  urged,  this  polit^  waa 
made  oat.  The  bearing  of  tliia  evidmce  upon  the  issue  was  explained  to  tbe 
jury. 

It  was  not  error  to  occlude  Exhibit  B,  offered  by  the  defendant  as  a  partitf 

the  cross-examination  of  the  witness  A.  A.  Malony.  This  was  a  certificate 
made  by  him  to  the  effect  that  he  did  not  write,  isaue,  nor  deliver  the  policy 
to  Ganser.  Tbe  testimony  of  this  witness  had  not  been  to  the  contrary  of 
this,  and  it  had  already  been  shown  by  other  evidence  on  the  part  of  tile  plain- 
tiff that  A.  A.  Malony  did  not  write,  sign,  or  deliver  the  policy. 

The  refusal  of  the  court  to  charge  as  requested  as  to  tbe  effect  of  any  fraud- 
ulent representations  in  tbe  proof  (MCloaa  was  right;  for  it  waa  not  aliped  in 
the  answer  that,  by  the  terms  of  contract,  suoh  fraudulent  representations 
should  avoid  the  same,  nor  la  it  apparent  that  the  plaintiff  consented  to  liti- 
gate this  question. 

There  are  some  other  questions  raised  as  to  tbe  rulings  of  tbe  court,  whioh 
we  do  not  deem  it  necessary  to  state,  and  will  only  say  that  we  find  no  error. 
Upon  the  whole  oase  the  order  refosing  a  new  trial  ia  affirmed. 


State  d.  Droskt  and  another. 

(A^prnM  Oami  of  /oho.  Deconber  IB.  18B7.) 

AppBAL^pRESTMPnoini  rK  Favos  or  Tbiai  Court— Evidemck  oh  Morrow  to  Amkm) 
BaooKD. 

Plaintiff  applied  to  oorreot  au  entry  in  the  record  made  by  tbe  clerk,  and  sab- 
mitted  an  affidavit  utrongly  supporting  (lie  motion.  Held  that,  in  the  absence  of 
any  showing  to  tbe  contrary,  it  will  be  presumed  the  court  heard  other  teHlimony, 
and  ttiat  tbe  order  overraliiig;  the  motion  was  sastaiued  by  evidence. 

^peal  from  district  court,  Johnson  oountiy. 
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The  atate  of  Iowa  applied  for  an  Injunction  to  restrain  J.  W.  Drosky  and 
J.  Slezak,  defendants,  from  maintaining  a  nuisance  by  keeping  a  saloon.  The 
clerk,  from  the  judge's  calendar,  entered  a  decree  dismissing  the  suit  Ftain- 
tifC  alleged  error  in  the  record,  and  moved  to  have  it  amended,  which  the 
court  refused,  and  plaintiff  appealed. 

Remley  (£  RerrUey,  for  appellant.    BocU  &  Jaaksont  for  appellees. 

Heed,  J.  At  the  January  term,  1B87,  of  the  district  court,  the  plaintiff 
filed  a  motion  to  correotan  entry  made  by  thederk  in  vacation.  Prior  to  Jan- 
uary Ist,  the  cause  was  pending  in  the  circuit  court,  and  was  transferred 
to  the  district  court  at  that  date  by  operation  of  the  statute  abolishing  the 
circuit  court.  Chapter  134,  Acts  21st  Gen.  Assera.  The  entry  in  question 
purports  to  be  a  final  judgment  in  the  case,  and  it  was  made  up  by  the  clerk 
from  the  memorandum  made  in  the  case  by  the  judge  of  the  circuit  court 
at  the  October  term,  1886,  of  t-hat  court.  The  motion  was  upon  the  grounds 
that  the  cause  had  never  been  finally  submitted  to  the  court,  and  that  the 
memorandum  of  the  judge  from  which  the  clerk  made  up  the  record  related 
to  an  application  for  a  temporary  injunction  which  had  been  submitted  to  him 
in  vacation.   The  motion  was  oveiTuled,  and  the  appeal  is  from  that  order. 

Th^  motion  was  supported  by  the  affidavit  of  the  attorney  who  appeared  for 
the  plaintiff  in  the  court  below,  and  his  testimony  tended  strongly  to  establish 
the  allegations  of  fact  in  the  motion.  The  motion  and  affidavit  are  set  out  in 
the  abstract  on  which  the  case  was  submitted;  but  it  is  not  averred  therein 
that  the  affidavit  is  all  of  the  evidence  Introduced  upon  the  bearing.  It  would 
have  been  competent  for  the  court  to  hear  other  testimony  on  the  question, 
and,  in  the  absence  of  any  showing  to  the  contrary,  we  must  presume  that 
there  was  other  evidence,  and  that  the  finding  of  fact  implied  by  ttie  order 
overruling  the  motion  is  sustained  by  the  evidence.  Affirmed. 


Staiv  v.  Dow. 

{SuptvM  Oawi  of  ^twa.   December  16, 18B7.) 

Obimxkal  pRAcnce— App»ai>— Ti-mscaiPt— Ebhob. 

Where,  od  appeal  In  a  orlnilnia  obm,  there  U  no  appearBiiee  by  appellant,  and  the 
traniarlpt  flled  shows  no  error,  Jadgoient  will  be  amrmed. 

Appeal  from  district  court,  Mahaska  county;  J.  K.  Johnson,  Judge. 

The  defendant,  John  Dow,  was  indicted,  tried,  and  convicted  on  a  charge 
of  keeping  a  nuisance  by  using  a  building  for  the  purpose  of  unlawfully  sell- 
ing  intoxicating  liquors  therein,  and  he  appeals. 

No  appearance  for  appellant.  A.  J.  Baker,  Atty.  Oen..  for  the  State. 

RoTEROCE.  J.  The  trial  was  had  and  judgment  rendered  in  thi;  month  of 
December,  1885,  and  the  appeal  was  taken  to  the  June  term  of  this  court, 
1886.  No  appearance  has  been  made  for  the  defendant.  The  attorney  gen- 
eral filed  a  transcript  of  the  proceedings  in  the  district  court.  An  examina- 
tion of  the  transcript  discloses  no  grounds  for  a  reversal  of  the  judgment, 
and  It  la  therefore  affirmed. 


Hbmnt  Buqgt  Co.  o.  Patt. 

(Si^treme  Oovrt     Iowa.   December  lU,  1887.) 
1.  Gabkmrhbut  — Oahrishb  cakhoi  EUm  OBJjxmom  lo  JuMMXin  Aauvn  Db- 

FEHDAHT. 

Objections  to  a  judgment  rendered  against  a  defendant,  which  do  not  go  to  the 
Jartodiotion  of  the  court,  and  concern  the  defendant  alone,  cannot  be  auoceasniUjr 
raised  by  a  gunUbee  for  defendant's  Indebtedneaa. 
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3.  Savk— PLicADiiro— ALLmnra  RaoarnT  or  Jvoouwin  AOAtm  HmmA.vr. 

Where  a  garnishee  answers,  denying  iodebtednoM,  and  the  j^ntlff  tries  the 
lasne,  it  is  not  ueoessary  for  the  oomplaint  to  alkge  the  reooverr  of  a  Jodgment 
ogalDst  the  defendant,  where  the  record  in  the  case  discloses  that  net. 

8.  Samb— EviDBWcB— F1CTITIOD8  Firm  Kahb. 

Where  the  facta  showed  that  E.  S.  M.  &  Co.,  purporting  to  be  a  Qrm,  consisted  in 
fact  of  bat  one  person,  E.  3.  H.,  It  Is  not  error  to  introdooe  evidence  of  a  chattel 
mortmge  fh>ni  E.  S.  M.  &  Co.  to  a  fcarnishee,  to  prove  the  latter's  indebtedness  to 
B.  S.  M.  personally,  against  whom  plaintiff  had  a  jndfnuent. 

4.  FBAUDDI.BlfT  COHTXTAHOB— BriDBiraa— iKBOLTBROr  OF  ObABIOB. 

TeBtinionv  as  to  the  insoWency  of  a  defendant  is  evidenos  bearing  upon  the  qnea- 
tion  of  gooa  ^th  In  a  oonTeysnce  made  by  him. 

flb  WiTSBRB—BiLL  OF  8alb— Impbaohiibiit  OF,  BT  Pabtt  OFFmira. 

After  plaintiff  had  introduced  a  certain  bill  of  sale,  he  was  allowed  to  file  an 
amendment  charting  ftaad  in  the  making  thereof.  Upon  defendant's  objection, 
on  the  ground  that  plaintiff  coald  not  discredit  his  own  witness,  Md,  that  a  bill  of 
sale  was  not  a  uUiuu,  and  plaintiff  had  a  right  to  introduoe  it,  and  •dlsersdit  it,  tor 
the  purpose  of  showing  the  whole  tnmsaonon  oonnacted  with  the  pretended  salfc 

Appeal  from  district  court.  Union  county;  J.  W.  HabV£Y,  Jud^. 

Judgment  was  rendered  against  J.  H.  Patt,  appellant,  as  a  garnishee  in  an 
action  brought  by  plaintiff  against  B.  S.  McMullen  &  Co.  The  garnishee  now 
appeals  to  this  court.   The  facts  appear  in  the  opinion. 

James  ff.  Bull,  for  appellant.   McDUl  A  BvMivan,  tat  appellees. 

Beck,  J.  1.  The  plaintiff's  action  was  brought  by  attachment  to  lecoTer 
upon  promissory  notes  and  an  account,  and  prooesa  of  gamiahmeikt  was  issued 
agafnat  I^tt,  who  answered,  denying  indebtedness  to  the  defendant  In  attach- 
ment. Subsequently,  at  the  trial,  plaintiff  offered  certain  evidence,  to  which 
objections  by  defendant  vate  sustained  by  Uie  oourt.  The  objections  were 
upon  the  ground  that  the  petition  failed  to  allege,  that  something  was  due 
from  the  defendant  to  the  plaintiff,  and  the  evidence  offered  did  not  correspond 
with  the  allegations  of  the  petition.  Thereupon  the  pMntiff  had  leave  to 
amend  the  petition,  and  the  cause  was  continued.  Aftwwards,  during  vaca- 
tion, a  confession  of  judgment  made  by  defendant  was  filed.  It  la  in  the 
form  upon  which  judgments  are  authulsed  by  statute  to  be  entered  by  the 
elerk  in  vacation.  Such  a  judgment  was  aooordingly  entered  before  the  next 
term.  The  confession  does  not  in  express  language  refer  to  the  pending  ac- 
tion, but  is  numbered  the  same.  After  Judgment  by  confession,  the  plaintiff 
filed  a  pleading  contoovertlng  tJie  answer  of  the  garnishee.  To  this  pleading 
the  garnishee  demurred,  upon  the  following  grounds:  "That  there  is  adefeot 
of  [Mrties  plaintiff  and  defendant  in  said  controverting  answer,  to-wit:  The 
plaintiff  alleges  neither  corporate  nor  partnership  power  ov  capacity  to  sue. 
Said  defendant  garnishee  was  not  attached  as  debtor,  or  as  the  possessor  of 
property  of  E.  S.  McMullen,  nor  notified  nor  garnished  to  answer  aa  debtor  of 
E.  S.  McMullen,  and  did  not  so  answer;  but  was  garnished  as  the  debtor  of 
£.  S.  McMullen  &  Co.,  defendants  in  said  action,  No.  2,583,  and  so  answered. 
(2)  That  the  facts  stated  do  not  entitle  the  plaintiff  to  the  relief  demanded. 
There  is  no  general  issue,  or  general  denial  of  garnishee's  answer  as  such;  but 
admits  the  truth  of  his  answer,  and  sets  up  insuCRcient  and  impertinent  mat- 
ter in  avoidance.  (3)  Plaintifl^s  right  of  action  against  garnishee  is  founded 
on  three  written  instruments, — a  lease,  a  chattel  mortgage,  and  a  bill  of  sale 
from  £.  S.  McMullen  &  Co.,  with  J.  H.  Fatt,  garnishee,  and  a  judgment 
against  £.  S.  McMullen  alone;  copies  of  which  are  not  set  out  in  the  answer, 
and  no  reason  therein  assigned  for  failure  to  do  so.  (4)  The  answer  tails  to 
allege  that  plaintiff  has  obtained  judgment  against  the  defendants  £.  S.  Mo- 
Mullen  &  Co.,  and  fails  to  allege  an  Indebtedness  from  garnishee  to  defendants, 
an>l  fiuis  to  allefie  money  or  property  In  possession  of  garnishee,  or  under  his 
control  of  defendants." 
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Thedemuner  wasoremiled,  bat  tlw  plaintiff  afLerwuds  filed  tfaefollowlog 
amendment  to  his  pleadl  ngs,  oostro verti  ng  the  garnishee's  uns  wo: : "  That  plain- 
tiff Is  a  corporation  orgAnizedanddoingDuslneas  under  the  laws  of  tfaestata  of 
Illinois;  that  £.  S.  McMullen  A  Co.  and  S.8.HcKullenare  one  and  the  same; 
that  ^though  the  firm  selling  agricultural  implements  at  Greetim,  d^andants 
hoein.  went  for  a  time  under  the  st^le  of  B.  S.  Mclf  uUen  &  Co.*  it  in  fact, 
at  all  times  at  and  sntnequent  to  tlw  incurringof  the  Indebtedness,  sued  upon 
by  Henny  Huggy  Co.,  oonsisted  of  onestde,  single  person,  to-wit.  E.  S.  McMul- 
ten,  and  no  otlufr  person;  that  said  £.  S.  McMuUen,  after  the  last  term  of  dis- 
trict court,  as  swm  sole  and  on^  defendant  in  the  case,  confessed  Judgment 
nptm  the  claim  made  Smntf  JBufffftf  Oo.  Y.B.a.  MoMvUen  A  Co., Ho,  2, 583, 
district  court;  that  judgment  was  confessed  rfpon  the  indebtedness  of  £.  S. 
MoMalten,  who  purchased  the  goods  as  £.  S,  McMullrai  &  Co.,  pleaded  upon 
in  tliat  case;  that  £.  S.  McMuUen  is  the  only  person  indebted  thereon,  and 
said  judgment  was  voluntarily  confessed  by  £.  6.  McMuUen  in  the  above- 
named  case,  Henny  Buggy  Co.  v.  B.  S.  McMuUen  A  Co.,  No.  2,583,  district 
court,  December  term,  1885,  to  avoid  further  proceedings  and  costs  in  said 
case,  for  wtiicb  said  £.  S.  McMullen  would  be  solely  liable." 

It  will  be  observed  that  none  of  the  objections  made  to  the  pleadings  by  the 
demurrer  go  to  the  jurisdiction  of  the  court;  they  are  simply  upon  iir^^Iari- 
ties  or  errors  which  do  not  render  the  judgment  of  confession  void,  but  may 
be  corrected  by  the  defendant,  who  was  alone  concerned  tlierein,  by  proper 
proceedings  authorized  by  law.  The  proceedings,  not  being  void,  cannot  be 
questioned  by  the  garnishee.  PUrce  v.  Carieton,  12  111.  358;  Roofing  Co.  v. 
Macy,  3  N.  £.  Rep.  417.  'Many  of  the  objections,  however,  are  baaed  upon 
focts,  some  of  which  are  answered  by  the  amendment  filed  by  the  plaintiff, 
above  set  out.  The  objection  upon  the  ground  that  the  pleading  of  plaintiil 
does  not  deny  the  garnishee's  answer  is  not  supported  by  the  record.  The 
pleading  does  not,  in  express  language,  "controvert"  the  answer  of  the  gar- 
nishee. To  controvert  is  to  deny.  It  was  not  necessary  for  the  plaintiff  to 
allege  that  judgment  bad  been  recovered  against  defendant.  The  record  of 
tbe  case  showed  that  fact,  and  it  was  not  necessary  to  plead  or  prove  the  eon- 
tents  of  the  record  in  ttie  case.  The  same  objections,  or  some  of  them,  were 
raised  upon  the  trial  to  the  admission  of  the  judgmentandproceedingsagainst 
the  defendant  in  evidence  as  against  the  garnishee.  The  considerations  jnst 
expressed  suflQciently  answer  them  in  this  connection. 

2.  A  chattel  mortgage  executed  by  £.  S.  McMullen  &  Co.  to  the  garnishee 
was  admitted  in  evidence,  against  the  objection  of  the  latter,  based  upon  the 
ground  that  the  judgment  was  against  £.  S.  McMullen.  But  the  real  debtor 
was  £.  S.  McMuUen;  the  company  was  a  fiction.  Ot^er  objections  to  the 
admission  ot  the  Instrument  go  to  its  ^lect  as  eridenoe*  not  to  its  compe- 
tency. 

8.  Evidence  of  McMuIlen's  insolvency  was  admitted,  against  the  garnish- 
ee's objection.  It  was  a  fact  which,  taken  In  connection  with  other  matters, 
would  tend  to  show  the  good  ftUth  oi  ttie  oonve^nce  ct  the  property  to  the 
garnishees. 

4.  The  plaintiff  was  permitted  to  file  an  amendment  alleging  fraud  in  the 
bill  of  sale.  This  is  complained  of  now,  on  the  groud  that,  as  the  bill  of  sale 
was  offered  In  evidence  by  plaintiff,  it  was  thus  permitted  to  discredit  its  own 
witness.  It  will  not  do  to  call  an  instrument  in  writing  a  witness.  Plaintiff, 
to  establish  fraud  between  tbe  defendant  and  garnishee,  was  authorized  to 
show  all  the  transactions  in  relation  to  the  property,  and  the  nature  and  char- 
acter thereof. 

5.  It  is  objected  that  the  gai-nishee  was,  upon  the  issue  of  fraud,  entitled 
to  the  verdict  of  a  jury,  which  was  denied  him.  Let  this  be  admitted,  but  he 
waived  bis  right  in  this  regard  by  consenting  to  try  the  case  to  the  court. 
This  consent  related  to  all  issues  in  the  case  as  th«y  existed,  or  might  arise 
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upon  farther  pleadings  as  aothorlzed  by  law.  But  tbe  garnishee  suffered  no 
prejudice  by  bis  faiiure  to  go  to  a  jury  on  the  issue  of  ^ud.  for  the  reaaoa 
that  tbe  court  made  no  findings  thereon,  but  based  the  judgment  on  other 
grounds :  expreraly  holding  that  the  decision  of  the  case  did  not  require  a 
finding  on  the  issue  of  fraud. 

6.  Other  objections  are  raised  by  the  assignment  of  errors.  Some  of  them 
are  not  argued,  but  merely  referred  to  in  the  argument  of  counsel.  We  are 
not  required  to  consider  them.  Others  are  disposed  of  by  the  views  we  have 
expressed,  while  some  are  so  trivial,  or  involve  such  familiar  principles  of 
law,  that  the  discussion  of  them  is  not  demanded.  The  finding  of  fact  by 
tbe  court  below  cannot  be  interfered  wlUi  on  the  ground  that  it  iB  not  auBr 
ciently  supported  by  the  evidence. 

The  Jnc^^ent  of  the  dUAriet  court  Is  affirmed. 


Statx  v.  Souhidx. 

{Suprma  Court  of  Iowa.   December  15,  1887.) 

1.  Hoxicioa— Dtiho  Diclabatiom— Expxctation  or  Dkatb. 

On  tbe  trial  of  an  indictnieiit  for  murder,  a  declaration  made  by  deceased  a  few 
days  before  her  death  was  received  fn  evidence.  Some  days  before  malciiiE  It.  de- 
ceased had  said  she  knew  she  must  die,  and  had  made  other  atateinentt  SDOwing 
abe  did  not  expect  to  live.   JiM,  the  dedaratiou  waa  properly  admitted.* 

2.  SijcB— 8EinB  OP  Impkhdiso  Duth— How  Fhovbit. 

Tbe  lenmof  impending  death  necessary  to  constitute  a  dying  declaiatioD  may  be 
proven  either  by  the  express  words  of  the  declarant,  or  inferred  from  the  dreum- 
Btancee  of  the  case. 

3.  Same— JjBngth  or  Tmi  BErrxEH  Dsci-ARATiorr  and  Dkath. 

The  length  of  time  elapsing  between  the  making  of  a  declaration  and  the  declar- 
ant's death  does  not  affect  the  admissibility  of  tbe  declaration  in  evidence,  though, 
in  the  absence  of  better  evidanoe,  it  may  serve  to  show  the  iHreseace  or  absBnce  of  a 
sense  of  impending  death. 

4.  Same — Dsclabatioh  Pakt  Wbittcn  ahd  Past  Oral. 

On  the  trial  of  an  indictment  for  murder,  a  dying  declaration  In  writing  was  re- 
ceived in  evidence,  as  waa  also  a  parol  declarntiou  made  by  the  same  party  further 
Ideutiiyiog  the  perpetrator  of  the  crime.  Held,  that  part  of  tbe  evidence  being 
written  and  part  parol  waa  no  valid  objection  to  Its  admission. 

5.  Bakb— WUOBT  OF  DXIKO  DaOLARAIIOin. 

Dying  declarations  are  entitled  to  tbe  same  conslderaUon  as  statements  made 

upon  oath. 

6.  Same— Res  Gestx— Dkclahatiokb. 

On  the  trial  of  an  indictment  for  murder,  evidoice  was  received  of  a  declaration 
made  within  a  few  momenta  of  the  firing  of  tbe  pistol  shot  which  caused  the  in- 
jarisB  of  which  detseased  died.  Tbe  deelaratfon  tended  to  identity  the  defendant 
aa  the  perpetrator  of  tbe  crime,  and  was  made  when  there  was  danga  of  the  oocn- 
panta  of  the  honse  being  burned,  and  in  reference  thereto,  a  fire  lukving  beoi  started 
In  one  of  the  rooms.   Held,  the  declaration  waa  part  of  the  ret  gutK. 

Appeal  from  diBteictcoart,  Fayrtte  oounty;  L.  O,  Hatch*  Judge. 

IndUctmentchai^Dgthat  the  defendant.  Henry  Schnjldt,  unlawfully,  will- 
fully, deliberately,  and  with  malice  aforethought,  did  kill  and  murder  Lucre- 
UaFoek.  Trial  by  jury,  who  found  the  following  verdict:  We,  the  jniy,  find 
the  defendant  guilty,  of  murder  in  the  first  degree,  and  we  say  that  his  pun- 
ishment shall  be  death."  Judgment  that  tdiu  defendant.  "Henry  Schmidt, he 
punished  by  death,  and  tiiat  the  judgment  be  executed  by  hanging  the  defend- 
ant, Henry  Schmidt,  accwding  to  law,  on  t\vb  first  Wedneed^  of  January, 
1888.  **  From  this  judgment  defendant  appealed. 

>  As  to  the  conditions  requisite  for  tbe  admission  of  dying  declarations  In  evidence, 
see  Whitaker  v.  State,  (Ga.)  3  S.  E.  Rep.  403 ;  Sute  v.  Xewboiise,  (La.)  2  South.  Rep.  799i 
and  note ;  Luker  v.  Com.,  (K^-.)  5  B.  W.  Rep.  354 ;  People  v.  Ramirez,  (Cal.)  15  Pac  Rep. 
33;  State  v.  Johnson,  (Iowa.)  34  N.  W.  Rep.  177;  Easley  v.  Com.,  (P8.J  11  Atl.  Kep. 
SSO ;  DorbcT  v.  State,  (Ga.)  8  8.  B.  Bep.  868. 
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Samud  Mwdodk,  tor  ai^idlant.  A,  J.  Bakor»  Atty.  Qen.,  for  the  State. 

Sketsbs,  J.  The  deeeaeed  waa  the  vife  of  Abram  Peek.  They  raided  on 
afann,and  their  homestead  consisted  a  sitting-room,  bedroom,  and  kitchen. 
There  is  a  door  between  the  sittli^room  and  bed-room.  On  the  night  of  the 
fourth  dayof  September,  18B6.  there  were  two  beds  in  the  bedroom,  one  in 
the  northeast,  and  the  other  in  the  north- west,  comer  ot  the  room.  Xear  the 
latter  there  was  a  window.  On  said  night  there  were  in  the  house  Mr.  and 
Mrs.  Peek  and  Abnun  Leonard.  They  went  to  bed  between  9  and  lOo'clock. 
Leonard  slept  in  the  bed  In  the  nnth-west  oomer  of  the  room,  and  Mr.  and 
Mrs.  Peek  in  the  other.  Some  time  in  the  night,  and  while  Leonard  was 
sleeping,  there  was  a  pistol  shot,  and  he  was  struck  by  a  "ball,"  and  another 
**ball"  passed  probably  within  an  inch  of  him.  He  remained  still  for  a  min- 
oteor  two,  then  got  up,  but  before  be  did  so  he  said*  "I  am  shot."  Mr.  and 
Mrs.  I^k  got  up  before  he  did.  A  shot  then  came  in  the  west  window,  and 
Mrs.  Peek  said.  "I  am  shot,"  and  Mr.  Peek  said,  "I  am  shot."  A  fire  was 
started  In  the  sitting-room.  Mr.  Peek  rushed  out  and  said:  "Henry,  you 
d — n  son  of  a  b — h,  you  are  going  to  bum  ua  all  up."  Leonard  could  see 
in  the  sitting-room,  and  fae  saw  the  defendant  standing  by  the  "partition, 
and  said,  "Uenryl  see  yon  plainly."  When  Peek  rushed  out  he  told  Leon»rd 
to  hold  the  door,  and  he  sidd,  "I  will  put  out  the  fire."  Mr.  Peek  did  not 
return  to  the  house.  LeonaH  and  Mrs.  Peek  remained  in  the  house  until 
morning,  when  he  aroused  the  neighbors.  The  for^fring  is,  in  substance, 
the  evidence  of  Leonard,  who  was  then  72  years  old. 

The  evidence  also  tended  to  show  that  a  fire  had  been  started  in  the  sitting- 
room,  and  that  It  was  extinguished  after  Mr.  Peek  left  the  bedroom.  The 
body  of  Mr.  Peek  was  found  the  next  momiog  not  far  from  the  house,  and 
the  evidence  tended  to  show  that  the  skull  was  fractured,  and  it  was  pro 
duoed  by  a  blunt  instrument,  and  this  was  the  cause  of  bis  death.  The  de- 
ceased was  shot  in  the  right  cheek.  There  were  powder  marks  all  over  )ier 
faca  She  died  on  the  twentieth  day  of  September,  1886.  A  pout  mortem 
examiaatioii  was  held,  and  a  bullet  was  found  in  the  right  side  of  the  brain. 
The  gunshot  wound  caused  her  death.  The  foregoing  facts  were  in  no  re- 
spect controverted,  except  that  It  is  claimed  the  declarations  made  by  Mrs. 
Peek  were  inadmissible. 

The  only  material  controverted  question  was  as  to  whether  the  defendant 
waa  the  person  who  fired  the  pistol  shot  which  caused  the  death  of  Mrs.  Peek. 
Evidence  was  introduced  tending  to  show  that  thedefendant  was  at  the  house 
on  the  night  in  question,  which  we  have  not  deemed  it  necessary  to  set  out. 
A  few  days  prior  to  the  death  of  Mr.  Peek  the  defendant,  in  speaking  of  hira, 
said:  "God  damn  him  I  if  he  didn't  pay  him  be'd  kill  him. "  A  few  days  be- 
fore her  death  Mrs.  Peek  made  a  statement,  which  was  reduced  to  writing  and 
signed  by  her.  It  is  as  follows.  The  portion  italicized  was  striken  out  by 
the  court,  and  the  residue  only  was  admitted  in  evidence: 

"  Windsor,  September  16, 1886. 

"Feeling  poorly,  I  make  this  statement  eoncemlng  the  shooting  of  Mr. 
Leonard,  Mr.  I'eek ,  and  myself.  On  or  about  the  night  of  the  fourth  of  Sep- 
tember, 1886,  Mr.  Leonard  and  Mr.  Peek  had  been  in  town  ( Weat  Union)  on 
buHnene,  getting  home  about  eundown.  Seing  late  after  supper,  toe  per- 
suaded Mr.  Leonard  to  etop  ofoer  night.  Mr.  T^eonard  slept  in  the  same 
room  tpith  Mr.  Peek  and  myself.  Mr.  Leonard  slept  in  the  taest  bed  next 
to  the  window;  Ttead  to  the  west.  Mr.  Peek  and  I  slept  in  the  east  bed; 
head  to  the  north.  Thet  e  was  a  curtain  between  the  tux>  bedf.  About  eleven 
o'clock  we  were  startled  by  a  shot,  and  Mr.  Jjeonard  said  •  O,  I  am  shot!'  and 
then  he  turned  and  shot  Mr.  Peek,  and  then  we  shut  the  door.  Mr.  Peek 
said:  'For  (Sod's sake,  woman,  what  will  we  do?  We  are  In  here  without 
anything  to  defend  onraelTes.  If  we  stay  In  here,  we  will  be  burned  up;  and 
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if  we  go  ont  we  will  be  ktlled.'  I  told  Mr.  Peek  I  would  rouse  the  neighbor- 
hood. He  said,  'My  good  wonuin,  if  70U  go  out,  he  will  kill  you.*  I  said  I 
will  go  out  of  the  window,  and  go  up  to  Mr.  Swails,  and  tell  him.  When  I 
stuck  my  head  out  of  the  window  he  shot  me.  I  said  to  him :  '  Henry,  bow 
00 old  you  hurt  me?*   He  sidd,  *  I  didn't  mean  to  hurt  yon,  Mrs.  Peeh.* 

"Ltjcbetia  Peek." 
She  also  said  that  the  person  who  inflicted  the  wounds  on  her  was  "Henry 
Schmidt,  the  boy  who  worked  for  us."  To  the  introduction  of  the  written 
statement  and  oral  declaration  of  Mrs.  Peek,  oounsei  for  the  defendant  ob- 
jected, on  the  ground  that  it  was  not  shown  that  they  were  made  under  the 
belief  that  she  soon  expected  to  die.   The  objections  were  overruled. 

1.  It  is  insisted  by  counsel  for  the  defendHnt  that  the  court  erred  in  admitting^ 
what  was  said  by  Mr.  Peek  when  he  opened  the  door  between  the  sitting  and 
bed  room.  What  he  then  said  tended  to  show  that  he  then  recognized  tlie  de- 
fendant. The  attorney  general  insists  that  what  Mr.  Peek  then  said  was  re» 
geatce,  or  a  part  of  the  transaction,  and  therefore  the  evidence  was  admissible. 
What  length  of  time  bad  elapsed  after  Mrs.  Peek  was  shot  before  the  door 
was  opened  and  the  declaration  made  does  not  certainly  appear;  but  it  could 
not  have  "been  but  a  few  moments.  Several  pistol  shots  had  been  fired,  and 
all  of  the  persons  in  the  house  declared  they  were  shot.  A  fire  had  been 
lighted  in  the  adjoining  room,  and  the  danger  of  being  burned  existed  when 
the  door  wns  opened  and  the  declaration  made.  It  seems  to  us  quite  clear 
that  the  declaration  constitutes  a  psrt  of  the  transaction,  and  was  clearly  ad- 
missible in  evidence.  It  is  true,  the  pistol  shots  had  been  fired  a  short  time 
before,  but  the  Qre  was  then  burning.  The  danger  of  being  burned  actually- 
existed  at  that  time,  and  the  declaration  was  made  in  reference  to  that  fact. 
In  Com.  V.  McPihe,  3  Cush.  181,  the  deceased  ran  from  a  room  where  her  hus- 
band, the  defendant,  was,  to  a  room  in  the  same  house,  a  story  above  tlie  one 
occupied  by  herself  and  her  husband,  and  knocked  at  a  door,  crying  "Murderl" 
A  witness  saw  the  deceased  waa  wounded,  and  started  for  a  physician.  She 
met  the  defendant  and  another  witness  on  the  stairs,  and  the  latter  went  for 
a  watchman,  and,  upon  returning,  went  ImmediHtely  to  the  room  where  the 
deceased  was,  and  there  found  her  bleeding  profusely.  She  said  John  (mean- 
ing defendant)  had  stabbed  her.  Tlie  defendant  objected  to  such  declaratiun. 
The  objection  was  overruled,  and  it  was  held  the  ruling  was  right,  on  the 
ground  that  it  was  so  recent  after  the  receiving  of  the  injury  as  to  justify 
the  admission  of  the  evidence  as  a  part  of  the  res  geatoE.  See,  also,  DriaeoU 
v.  People,  47  Mich.  419,  11  N.  W.  Kep.  221;  PettpU  v.  V$man,  35  Cal.  49; 
Harriman  v.  8towe,  67  Mo.  93;  Insurance  Co.  v.Moaley,  8  Wall.  397;  State 
V.  Drisooll,  34  W.  Rep.  428.  The  declaration  was  admissible  in  evidence, 
and  therefore  thecourt  righlly  refused  the  following  instruction  asked  by  the 
defendant:  "It  has  been  testified  to  that  Mr.  Peek  said  in  his  house,  at  or  about 
the  time  the  shooting  took  place:  '  Henry,  you  d — n  son  of  a  b— h,  you  are 
going  to  burn  us  all  up.'  You  are  not  to  consider  tliere  words  as  tending  to 
show  that  the  defendant  was  present  at  the  shooting,  or  ttiat  he  shot  Mrs. 
Peek."  As  the  evidence  was  admissible,  it  follows  itshould  be  considered  by 
the  jury.  It  is  true  that  the  declaration  does  not  certainly  indicate  that  Mr. 
Peek  meant  the  defendant.  He  simply  designated  the  person  as  "Henry." 
The  defendant's  Christian  name  is  JEIenry.  This  fact,  and  other  evidence 
in  the  case,  without  the  semblance  of  a  doubt,  was  sufficient  to  warrant  the 
jury  in  finding  that  Mr.  Peek  meant  the  defendant.  The  foct  that  Mr.  Leon- 
ard saw  the  defendant  at  the  same  time,  when  his  opportunities  for  recognut* 
ing  titm  were  not  as  good  as  Mr.  Peek's,  renders  it  certain  beyond  a  reasona- 
ble doubt  that  the  latter  also  at  the  time  knew  and  recogniza)  Una  dt^endant. 

2.  The  settled  rule  as  to  the  admission  of  dying  decUuvtions  is  that  t>vi. 
dance  must  be  introduced  showing  that  such  dec>larations  were  made  at  a 
time  when  the  declarant  believed  that  he  or  she  expected  to  soon  die.  This 
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miut  funoont  to  a  eonviatton.  A  mere  traoBient  or  fleeting  bnpreB8ion,-it 
will  be  conceded)  is  not  sufficient  It  is  the  province  of  the  court  to  deter- 
mine when  this  has  been  anffidentlj  estnblfshed.  Mrs.  Pe^  was  the  mother 
of  three  sons,  named  John,  Fred,  and  Frank  Beeker,  who  were  with  her  al- 
most constantly  after  she  was  shot  until  she  died,  and  Frank  testified  that  she 
siUd,  on  tlM  sixth  di^  of  September,  that  "she  was  getting  very  weak,  and 
knew  she  must  die.**  "The  day  before  she  died  she  said:  '  I  am  feeling  very 
bad,  Frank.  Am  growing  weaker  all  the  time.  I  know  I  am  dying,  and 
must  go.*  We  encouraged  her  all  we  could.  She  said,  *  No,  it's  of  no  use. 
I  know  I  must  die.*  "  Fred  testified  that  she  "seemed  despondent  and  posi- 
tive she  was  going  to  die.  She  seemed  to  think  she  had  no  longer  to  st^y 
withuB.  We  told  her  to  cheer  up;  that  perhape  she  would  recover.  ShesaicU 
*  No,  children,  don't  think  I  can  live.*  We  told  her  not  to  give  up  in  that 
way;  try  and  stay  with  us.  She  said  she  was  growing  weaker  all  the  time, 
and  knew  she  oould  not  live  much  longer.  John  spoke  to  her,  and  said  she 
ought  to  pray.  She  said,  •  I  do  pray,  John.*  "  John  testified:  "My  brother 
Frank  said,  *Ma,  how  are  you  feeling  this  morning?  *  She  said,  *  I  am  feel- 
ing very  poorly.  I  know  I, must  die.'  We  told  her  to  cheer  up;  she  mi^t 
get  better.  She  said,  <  Yes,  I  would  like  to  live;  but  I  know  I  must  die.' 
She  said  she  heard  beautiful  music,  and  <  am  getting  weaker  all  the  time.'  " 
llie  physician  that  was  attending  the  deceased  informed  ber  that  such  a 
wound  was  frequently  serious;  but  he  did  not  inform  her  it  was  necessarily 
fatal. 

It  clearly  appears  from  the  eTidence  that  the  deceased  never  rallied  from 
the  shock  produced  by  the  pistol  shot  At  no  time  did  she  express  the  belief 
or  hope  she  would  get  well ;  but  at  all  times  when  she  gave  expression  to  her 
belief  on  the  subject  she  said  she  could  not  live,  and  that  she  woold  die.  At 
times  the  deceased  was  delirious  to  some  extent.  Her  condition  was  of  a 
comatose  chamcter;  but  she  knew  and  recognized  the  persons  present,  and 
expressed  herself  usually  in  a  rational  manner,  and  seemed  to  comprehend 
what  she  said,  and  her  condition  and  the  character  of  the  wonnd  would  natu- 
rally cause  any  person  to  entertain  apprehensions  that  it  would  prove  fatal. 
We  feel  constrained  to  say  that  the  declarations  were  admissible  in  evidence; 
for  it  is  sufficient  if  it  satisfactorily  appears  that  they  were  "made  under  a 
sense  of  impending  death,"  whether  it  be  proved  by  the  express  words  of  the 
dpclarant,  or  inferred  from  his  evident  danger,  or  tlie  opinion  of  the  medical 
or  other  attendants  stated  to  him,  or  from  his  conduct  or  other  circumstances 
of  the  case,  all  of  which  may  be  resorted  to  in  order  to  ascertain  the  state  of 
the  declarant's  mind. 

The  length  of  time  which  elapsed  between  the  declarations  and  the  declar- 
ant*s  death  furnishes  no  rule  for  the  admission  or  rejection  uf  the  evidence, 
though,  in  the  absence  of  any  better  evidence,  it  may  serve  as  one  of  the  ex- 
ponents of  the  deceased's  belief  that  his  dissolution  was  or  was  not  impenc^ 
ing."  1  Oreenl.  Ev.  §  158.  In  this  case  there  is  the  express  words  of  the 
deceased  that  she  expected  to  die,  and  the  character  of  the  wound,  and  other 
circumstances  which  clearly  indicate  that  such  most  have  been  the  belief  of 
the  deceased.  The  fact  that  a  part  of  the  declaration  was  reduced  to  writing, 
signed  by  the  deceased,  and  other  declarations  established  by  parol,  is  not  a 
valid  objection  to  the  admission  of  the  evidence.    1  Greenl.  Et.  §  161. 

8.  The  court  instructed  the  jury  that  the  "dying  declarations  of  Mrs.  Peek 
are  In  evidence  in  the  case,  entitled  to  the  same  consideration  as  if  given 
under  oath,  and  no  greater,"  and  the  defendant  asked  the  court  to  instruct 
the  jury  as  follows:  "In  considering  the  dying  declarations  of  Mrs.  Peek, 
you  will  take  into  consideration  the  fact  that  they  were  not  made  under 
oath,  and  that  she  was  not  subject  to  cross-examination;  and  she  states  she 
met  the  defendant,  and  conversed  with  him,  immediately  after  the  wotmd 
tmm  which  she  died  was  inflicted.**  This  instraotion  was  refused.  The 
v.35N.w.no.7— 88 
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groand  on  which  declarations  are  deemed  admissible  in  evidence  Is  "that 
they  are  declarations  made  in  extremity,  when  the  party  is  at  the  point  of 
death,  and  when  every  hope  of  this  world  is  gone,  when  every  motive  to  tals^ 
hood  is  silenced,  and  the  mind  is  induced  by  the  most  powerful  consfderations 
to  speak  the  truth.  A  situation  so  solemn  and  so  awful  is  considered  by  the 
law  aa  creating  an  obligation  equal  to  that  whicti  is  imposed  by  a  positive 
oath  in  a  court  of  justice."  It  therefore  follows  that  the  instruction  given 
by  the  court  is  clearly  correct.  No  authority  has  been  cited  which  aiiatains 
the  instruction  asked.  No  rule  or  principle  of  law  is  therein  enumer^ed. 
It  simply  statM  what  every  jaror  ot  ordinary  understanding  would  recog- 
nize without  any  direction  from  the  court.  If  the  instruction  had  been  given, 
it  would  not  have  constituted  error,  and  we  think  it  equally  clear  that  it  waa 
not  error  to  refuse  it.  If  it  had  been  given*  it  is  apparent,  we  think,  it  would 
not  have  beneSted  the  defendant.  But.  as  we  have  said,  it  announces  no 
rule  of  law,  but.  at  most,  simply  stated  a  fact. 

"We  have  examined  this  case  with  the  care  Its  importance  demands,  and  the 
evidence  fully  sustains  the  verdict.  We  have  been  unable  to  find  any  error  in 
the  record,  and  therefore  the  judgment  of  the  district  court  must  be  affirmed. 


Kbbh  and  another  v.  Wilson. 

[Suprms  Cbwt  ttf  JbiM.   December  16, 1887.) 

1.  ^Anvn  Ain>  Cohvibsioh — Puijiiini — Evu>ekob  of  Oiniuratp. 

A  petition  in  an  action  fur  conversion  alleged  tbftt  plaintiffs  were  the  "absolute 
and  unqualified  owners  of"  certain  property^  that  they  acqaired  such  ownership  by 
purchase.  Under  this,  plaintiffii  offered  in  evidence  a  chattel  mortgaf^e  in  tbdr  fa- 
vor as  mor^agees.  Btld  that,  under  Code  Iowa,  $  3226,  subsec.  3,  providing  that 
"  the  &cts  oonslitutinff  the  plaintiff's  right  to  the  preaent  possession,  and  the  extent 
of  his  Interest  in  the  property,  whether  It  be  fUU  or  qualified  ownership,"  must  be 
set  ont,  this  evidence  was  not  admlOBible  to  peov9  plaintiffs'  ownership  as  allied. 

2.  Sams— Failobb  of  Phoof. 

It  was  error,  also,  to  reAise  an  instmction  to  the  effect  that,  as  the  only  evidence 
of  plaintiffs'  ownership  under  the  petition  was  the  chattel  mortgage,  the  plaintids 
had  failed  to  establish  their  owneiwiip  in  the  property  clvmad. 
8.  Chattel  Mobtoasbs — Dskkiftion  or  Pabtib — Akbiguitv. 

A  chattel  mortgage  read  :  "I,  J.  C.  Dwyer,  •  •  •  in  consideration  of  •  •  • 
to  me  in  hand  paid  by  J.  B.  Kern  &  Son,   •  •  •   party  of  the  second  part ; 

*  *  *  said  mortgage  covers  all  stock,  and  additions  to  the  same  that  may  be 
made  from  time  to  time  by  teeond  partg."  Hetd,  ttiat  it  was  error  for  the  court.  In 
attentpting  to  ascertain  the  meaning  of  the  parties,  to  construe  "second  party  "  aa 
intended  for  "first  party." 

4.  Sams — Descriptioh  or  Pbopbbtt — Pbotisce  or  Jdby. 

A  chattel  mortgage  described  the  property  covered  as  "  the  drug  stock  pnrchased 
1^  fiist  party  of  second  party  at  Belmont,  Iowa.   •  •  •  to  be  located  at  Dows. 

•  •  «n  tiiat  under  this  description  it  was  a  question  for  the  jury  to  deter- 
*    mine  whether  the  parties  included  in  the  '^dmgstock"  show-oases,  bottles,  fhnnela, 

etf^,  pertaining  to  the  drug  store. 

Appeal  from  district  court,  Wright  county;  S.  M.  Wbatbb,  Judge. 

Action  by  J.  B.  Kern  A  Son  agtunst  H.  O.  Wilson,  to  recover  specific  per* 
sonal  property  which  the  defendant,  as  sheriff,  had  taken  possession  of  by  vir- 
tue of  a  cei-tain  writ  of  attachment  against  J.  G.  Dwyer.  Trial  by  jury. 
Verdict  and  judgment  for  the  plaintifte.   The  defendant  appeals. 

B,  C.  Walsh  and  Nagle  <£  BirdBall,  for  appellant.  R.  a,  Whipple  and 
Cook  &  TUhint,  for  appellees. 

Seea'bbs,  J.  1.  It  is  stated  in  the  petition  that  the  "plaintiffs  are  the  ab- 
solute and  unqualified  owners  of  a  stock  of  drugs,  late  in  the  possession  of  J. 
G.  Dwyer,  in  a  certain  store  building  *  *  *  in  Dows,  Iowa;  that  they 
acquired  said  ownership  by  purchase;  tliat  defendant  wron^uUy  detains  poa- 
seesion  of  the  same. "  The  plaintiffs  offered  to  introduce  in  evidence  a  cbiUAel 
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moT^i^  cocecoted  hy  Dvjer  to  tliein  npoo  Uie  gooda  In  vmtrvnay,  aa  th^ 
idsimed.  To  this  the  drtendant  objected,  upon  Bevml  pnniids,  which  were 
orermled .  The  defendant  asked  the  ooatt  to  instruct  the  jury  that  Uto  '*idBin- 
tifls  allege  thut  th^  are  the  abaolnte  and  unqualified  owners  of  the  property 
in  controveray  in  this  case.  The  only  evidence  of  such  owneiabip  introduced 
by  them  being  a  chattel  nwrtgage,  you  are  instructed  tliat  pltUntilfo  have 
failed  to  establish  thcdr  ownership  of  the  property  in  controversy,  and  your 
Terdiet  must  be  for  the  defendant. "  This  InstrucUon  was  refused.  It  is  pro- 
vided by  statute,  in  actl<HiB  of  this  character,  that  "the  facts  constituting  the 
plaintiff's  right  to  the  present  possession,  [(rfthe  property,]  and  the  extent  of 
his  interest  in  the  property,  whether  it  t>e  full  or  qnalifled  ownership,**  must 
be  stated  In  the  pel^on.  Code,  §  3226.  aubeec.  8.  This  action  was  com- 
menced in  May,  IfSiS,  and  tlte  mortgi^  was  given  to  secure  the  payment  of 
two  prmnlssory  notes;  one  oC  which  became  due  in  August,  1886,  and  the 
other  in  August,  1887.  There  are  authorities  which  hold  that,  after  default 
in  the  paymoit  of  the  money  secured  by  a  chattel  mortgage,  the  title  to  the 
mortgaged  prc^ierty  becomes  absolute  in  the  mortgagee;  but  prior  to  that 
time,  at  least  in  this  state,  the  mortgi^ee  is  not  the  unqualified  and  abso- 
lute owner  of  auch  property.  The  right  of  redemption  certainly  exists. 
Ifubbard  v.  Ituuraftee  Co.,  33  Iowa,  325;  ffoldsmitk  v.  WiUgon,  67  Iowa, 
667.  25  N.  W.  Rep.  870;  Bvaw  v.  Saroetter  Worhs,  63  Iowa.  204, 18  N.  W. 
Bep.  881.  The  plaintiffs,  however,  \m^es  the  provisionB  of  the  mortgage, 
were,  at  the  time  the  action  was  commenced,  entitled  to  tiie  possession  of  the 
mortgaged  property.  Oode,  §  1927.  This  right,  however.  Is  much  less  than 
absolute  ownership.  The  provision  of  the  statute  requiring  the  plaintiff  to 
state  the  nature  and  extent  of  liis  interest  means  something;  and  it  follows, 
when  H  is  pleaded,  that  the  plaintiffs'  right  to  the  possession  of  the  prop- 
erty is  because  they  were  the  absolute  and  unqualified  owners  thereof,  and 
they  must  establish  on  the  trial  such  ownership.  The  object  of  the  statute 
was  to  advise  the  defendant  of  the  nature  of  the  plaintifTs'  claim  to  the  prop- 
erty, to  the  end  that  he  could  intelligently  defend.  The  rule  is  that  the 
proof  must  sustain  the  material  aUegaUons  of  the  petition.  WooUey  v.  Will- 
iam»,  34  Iowa.  418;  Bdgerly  v.  Imurantse  Co.,  48  Iowa,  587.  The  court 
therefore  erred  in  admitting  the  mortgage  in  evidence,  and  also  in  refusing 
the  instruction  above  set  out.  , 

2.  As  the  plaintiff  may  see  proper  to  amend  the  petition,  it  is  deemed  neces- 
sary to  determine  certain  other  questions  which  may  arise  on  another  trial. 
The  mortgage  states  that  **I,  J.  C.  Dwyer,  *  *  •  in  consideration  of 
•  *  *,  to  me  in  hand  paid  by  J.  B.  Kern  ft  Son.  *  *  •  party  of  the 
second  part;  *  *  *  said  mortgage  covers  all  of  said  stock,  and  additions 
to  the  same  that  may  be  made  from  time  to  time  by  second  party."  It  be- 
came a  material  question  on  the  trial  whether  this  mortgage  covered  additions 
to  the  "drug  stock"  made  by  the  mortgagor.  The  only  provision  in  the  mort- 
gage in  relation  to  such  additions  is  the  one  above  set  out,  which  refers  only 
to  additions  made  by  the  second  party,  or  mortgagees.  It  was  the  province  of 
the  coui-t  to  construe  the  mortgage,  and.  looking  at  all  its  provisions,  the  court 
concluded  that  the  additions  made  by  the  second  party  *were  intended  to  mean, 
and  did  mean,  additions  made  by  the  first  party.  In  other  words,  the  court 
reached  the  conclusion  that  there  was  a  mistake  made  in  drafting  the  mort- 
gage, and  that  this  was  apparent  on  its  face.  This  conclusion  Ignores  the 
positive  language  used  in  the  mortgage  to  express  the  Intention  of  the  parties. 
The  effect  of  the  words  used  in  the  mortgage  is  that  all  additions  to  the  stock 
made  by  J.  B.  Kern  &  !Son  are  covered  by  and  included  in  the  mortgage;  and 
the  court  held  that,  looking  at  the  whole  mortgage,  the  words  must  be  con- 
strued to  mean  J,  G.  Dwyer.  In  construing  the  mortgage,  the  court  was  re- 
quired to  ascertain  the  actual  meaning  of  the  parties,  or  as  nearly  so  as  the 
words  used  would  permit,  without  doing  violence  thereto,  or  to  the  lules  of 


Digitized  by  Google 


596 


ITOK'i'HWKnCBBir  BEPOBTEB. 


[Iowa. 


lav.  Jfoorman  T.  CoUlsr.  82  fowa,  138.  It  was  not  competent  ft«  ti»  court, 
in  the  effort  made  to  ascertain  the  meaning  of  the  parties,  to  strike  out  cer- 
tain words,  and  insert  others, so  as  to  give  a  directly  opposite  meaning  to  IJie 
mortgage  to  that  expressed  on  its  face. 

3.  The  property  is  described  in  the  mortg^e  as  follows:  "The  drug  stock 
purchased  by  first  party  of  second  party  at  Belmont,  Iowa,  *  *  *  to  be 
located  at  Dows.  *  *  *"  It  becomes  material  on  the  trial  to  d^ramine 
what  the  words  "drug  stock"  embraced;  that  is.  what  items  or  description 
vt  property  was  included  therein.  Without  referring  to  the  particular  rulings 
of  the  court,  we  think  the  proper  construction  is  that  "drug  stock"  induces 
all  articles  ordinarily  and  usually  kept  therein  at  the  place  where  the  stock 
was  aittiated,  and  it  was  a  question  for  the  jury  to  determine  what  such  arti- 
cles oonsisted  of.  Whether  jars,  show-cases,  and  other  articles  were  included 
in  the  terms  of  the  mortgage  it  was  for  the  jury  to  say,  under  evidence  which 
was,  or  at  another  trial  may  be^  introduced.  Any  one  having  constructive 
or  actual  notica  of  the  mortgage,  we  think,  would  naturally  conclude  that  it 
included  all  property  usually  k^t  in  a  drug  stock  at  the  plaoe  where  it  was 
situated.  A  drug  stock  has  a  different  meaning  from  the  entire  stock  frf 
drugs,  medicines,  oils,  paints,  and  goods  of  every  description  now  k^t  in  a 
8tore.room.  Van  Evera  v.  DavU,  51  Iowa,  637.  2  N.  W.  Kep.  509,  In  which 
case  it  was  considered  by  counsel  that  certain  property  designated  as  fixtures, 
which  oonsisted  of  a  number  of  "bottles,  glttss  funnels,  marble  tell-tlll,  mor- 
tars, globe,  and  other  like  articles."  were  not  included  in  the  terms  of  the 
mort^ige.  This  concession,  it  may  be  supposed,  was  made  because  the  words 
of  the  mortgage  only  included  "drugs,  medicines,  oils,  paints,  and  goods" 
kept  for  sale;  and  the  contention  in  that  case  was  whether  evidence  was  ad- 
missible to  show  whether  the  parties  intended  to  include  anything  else.  It 
was  held  such  evidence  was  inadmissible.  It  therefore  follows  that  the  fifth 
instruction  given. to  the  jury  is  correct;  and  our  views  as  to  other  rulings 
made  by  the  court  in  striking  out  evidence  which,  possibly,  are  more  favor- 
able to  the  appellant  than  he  was  entitled  to,  are  sufficiently  indicated.  What 
we  have  said  sufficiently  indicates  that  the  objection  to  the  third  instruc- 
tion is  not  well  taken .  As  at  present  advised,  we  do  hot  think  the  objections 
made  to  tlie  ninth  instruction  are  tenable.  Beversed. 


Batliss  v.  I)BPOia>. 

(Supremt  Court  i^  Iowa.   December  16,  1887.) 

JoDGMsm^Rn  Auvdicata— larov— Spbcul  PiKoiiias. 

Defendant  nve  two  notes  for  a  harvesUnK-niaehina,  oonditionad  that  they  were 

"given  wltli  tneandentandiog  that  the  harvests'  muat  be  perfected,  or  this  note  is 
void."  In  an  action  brought  upon  the  second  of  these  ootea,  defendant  by  answer 
stated  that  he  bad  been  previously  sned  opon  the  tirat  of  the  two  notes,  to  which 
be  set  up  the  defense  ofthefUlure  of  the  condition ;  alleged  its  breach,  and  a  breach 
of  wamnty  given  with  the  maobina;  that  the  Jury  Jbiind  ipedally  the  facts  as 
averred,  and  found  the  ditTerenoe  between  the  value  of  the  machine  as  warranted 
and  as  it  was,  to  be  the  amount  of  the  note  at  that  time  in  suit.   The  answer  in  the 

firesent  suit,  upon  the  last  note,  also  alleged  a  failure  of  the  condition  upon  which 
t  was  to  be  paid.  Held,  upon  demurrer,  that  the  answer  did  not  show  a  previous 
adjudication  of  the  matter  relied  upon  in  defense,  and  did  not  show  a  Judgment 
sufflcienttocorapenaatedefendant  for  loss  by  the  failure  of  the  ooodltton;  and  that 
the  second  note  was  subject  to  the  defense  set  out. 

Appeal  from  district  court,  Mitchell  counfy. 

Action  by  Edwin  Bayliss  against  John  Deford  upon  a  promissory  note. 
There  was  a  demurrer  to  the  defendant's  answer.  The  court  sustained  the 
demurrer,  and.  the  defendant  electing  to  stand  upon  his  answer,  jud^ent 
was  rendered  against  him  for  the  amount  of  the  note.  The  defendemt  a{h 
peals. 
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M.  Jf.  Brtnom  aod  /.  M.  Moodp^  for  i^ipellant.  W.  Z.  Batons  for  ap- 
pellee. 

Adaks,  G.  J.  The  answer  Bhowa,  in  substance,  that  the  note  in  question 
wits  given  tar  a  harveatei  >  being  the  third  one  of  a  series  of  notes;  that  aoind 
time  prior  to  the  harvest  of  1875  the  philntifl  sold  the  harvester  to  the  de* 
fendant  with  a  warranty;  that  upon  trial  the  harvester  proved  defective  and 
unsatisfactory;  that  the  defendant,  however,  was  induced  to  keep  it,  with  tb« 
understanding  that  it  abould  before  another  season  be  perfected,  and  made  to 
comply  with  the  warranty;  that  with  this  understanding  the  defendant  gave 
the  plaintiff  three  promissory  notes  of  960  each,  and  made  payable,  one  De< 
cember  1,  1875,  one  December  1,  1876,  and  one  December  1, 1877,— the  tatter 
being  the  one  now  sued  on.  The  answer  shows  that  the  first  note  was  exe- 
cuted witliout  any  condition  attached,  but  upon  each  of  the  other  two  notes 
there  was  written  a  condition  in  these  words:  "This  note  is  given  with  the 
understanding  that  the  harvester  must  be  perfected,  or  this  note  is  void." 
The  answer  shows,  further,  that  the  defendant  paid  the  first  note  when  it  be- 
came doe;  that  upon  the  second  note  he  was  sued,  and  as  a  defense  set  up 
the  condition,  and  averred  that  the  machine  did  not  fulfill  the  warranty  witlk 
which  it  was  sold,  and  that  the  plaintiff  had  failed  to  perfect  it;  that  upon 
trial  the  jury  found  specially  the  facts  as  averred,  and  found,  also,  that  the 
difference  in  value  of  the  maclune  as  it  actually  was,  aod  as  it  would  have 
been  if  it  had  been  as  warranted,  was  t)ie  amount  of  the  note  then  in  suit; 
and  judgment  was  accordingly  rendered  for  the  defendant.  The  answer,  in 
addition  to  setting  up  the  adjudication  on  the  second  note,  sets  up  the  condi- 
tion on  the  note  in  suit,  and  avers  the  defective  condition  of  the  machine, 
and  failure  of  the  piaintiff  to  perfect  it.  The  plaintiff  demurred  to  the  an- 
swer, upon  the  ground,  in  substance,  that  the  answer  shows  that  in  the  ad- 
judication upon  the  second  note  the  defendant  was  allowed  all  the  damage  to 
which  he  is  entitled  by  reason  of  the  defective  condition  of  the  machine,  and 
onght,  therefore,  to  pay  the  third  note  in  full. 

We  have  to  say,  however,  that  in  our  opinion  the  plaintiff's  position  cannot 
be  sustained.  In  order  to  sustain  it,  we  should  be  obliged  to  attach  more  im- 
portance to  a  special  finding  of  the  jury  than  we  thinli  it  is  entitled  to.  That 
finding  relates  to  the  difference  in  value  of  the  machine  as  it  actually  was, 
and  as  it  would  have  been  if  it  had  been  as  warranted.  In  our  opinion,  that 
finding  was  not  material  under  the  issues.  The  case  was  not  one  simply  of  a 
breach  of  warranty.  The  parties  had  expressly  provided  what  should  be  the 
result  if  the  machine  should  not  be  made  good.  The  provision  was  contained 
in  the  condition  written  upon  each  of  the  last  two  notes.  .  Those  two  notes 
were  to  be  void,  and  that,  too,  regardless  of  the  difference  of  the  value  of  the 
machine  as  it  was,  and  as  it  would  have  been  if  it  had  been  as  warranted.  It 
is  true  that  the  answer  In  the  suit  upon  the  second  note  set  up  the  warranty, 
and  tlie  failure,  and  the  fact  that  the  plaintiff  neglected  to  perfect  the  ma- 
chine; but  it  is  manifest  that  all  this  was  done  merely  to  show  that  the  con- 
dition written  upon  the  note  liad  not  been  compiled  with  by  the  plaintiff,  and 
that  the  note  was  therefore  void. 

If  there  had  been  no  condition  written  upon  the  second  note,  and.  in  the  ac- 
tion brought  upon  it,  the  defendant  had  pleaded  simply  a  breach  pf  warranty, 
and  the  special  finding  of  the  jury  had  been  as  above  set  out,  there  would  have 
been  someground  for  contending  that  the  defendant,  having  been  allowed  his 
full  damages  once,  ought  to  pay  the  third  note  in  full.  But  the  contract  be- 
tween the  parties  was  that,  if  the  plaintiff  failed  to  make  the  machine  good, 
both  the  second  and  third  notes  should  be  void.  It  was  the  right,  therefore, 
of  the  defendant  to  plead  the  failure  as  a  defense  to  both  notes.  What  was 
said  about  the  warranty  appears  to  have  been  merely  a  mode  of  pleading  a 
failure  to  perform  the  condition  expressed  on  the  note.   While  that  condition 
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was  that  tbe  plaintifr  shoold  perfect  the  maebine.  tbe  meaning  ertdently  was 
that  it  should  be  made  to  comply  with  the  warrant  with  which  it  tiad  been 
xdd.  Probably  a  good  answer  could  have  been  drawn  In  the  action  upon  the 
second  note  without  reference  to  tbe  warranty,  but  we  see  no  valid  objection 
to  pleading  a  breach  of  tbe  condition  written  on  the  note  in  tbe  way  in  which 
it  was  pleaded.  We  think  that  the  real  adjudication  in  that  case  was  that 
that  note  was  void,  and,  if  that  is  so,  tbe  defendant  is  not  precluded  from 
claiming  that  this,  the  third,  note,  containing  the  same  condition,  is  void  also. 
We  think  the  court  erred  in  sustaining  the  demurrer.  Bevened. 


Luos  e.  MooBBHBAD  and  another. 

{JSupreme  Gaurt  oj  ibwo.   December  16, 1887.) 

1.  CHAtnOi  MosiOAan— DnoaiFTioH  or  FaoPMiT  ■  Ckops  to  ra  Oaov*. 

Where  a  cbattel  mortgage  describei  certain  property  covered  aa  **  crope  ih'ciwIdk 
and  to  be  Krown  "  on  eertalD  lead,  it  la  aufflctantly  definite  to  cover  the  crops  grow- 
ing at  tbe  time  of  ita  execution,  and  as  to  them  la  valid,  althongb  tbe  year  when 
the  orope  are  to  be  grown  is  not  apeolfled.  Distinguishing  i^mHnfftM  t.  Jmm,  61 
Iowa,  37,  10  N.  W.  Bep.  274.> 

2.  Tbovis  and  CoHVBBSion— Titlx  or  PLAiimrr— Evidshcs. 

A  plaintiff  in  an  action  for  conversion,  has  no  ground  of  oom[^nt  beoaoae  de- 
fendant introdocee  chattel  niortgases  un  the  property  claimed  to  have  been  con- 
verted, wbieb  abotr  that  plaintiff  has  no  intereat  la  Uie  property. 

Appeal  from  district  court,  Harrison  counl^. 

Action  Lacy  A.  Luce  against  Qttorge  F.  Moorehead  to  recover  the  Talne 
of  certain  com  converted  by  defendant  Moorehead.  B.  B.  HilUs  intervened. 
There  was  a  Judpnent  for  defendants.   Plaintiff  appeals. 

B.  B.  Boad^  and  /.  W.  Semhartt  for  appellant  0.  B.  Cocftnm,  for 
appellees. 

Beck,  J.  1.  The  petition  alleges  that  plalntifl  held  a  landlord's  lien  upon 
certain  com  grown  upon  land  leased  her  toonel^ake,  for  which  therent  re- 
mains due  and  unpaid,  and  that  Lake  sold  and  delivered  the  com  to  defence 
ant  Moorehead,  which  he  has  converted  to  his  own  use.  The  plaintiff  sei^ 
in  this  action  to  recover  the  value  of  the  corn.  The  defendant  alleges  in  his 
answer  that  Lake  executed  to  him  a  chattel  mortgage,  under  whuih  he  ao- 
qnired  the  corn  in  controversy,  before  the  lease  upon  which  plaintiff  claims 
was  executed;  Uiat  Lake  at  that  time  owned  the  land  upon  which  the  cora 
was  grown,  and  subsequently  conveyed  it  to  plaintiff,  and  executed  the  iMse, 
and  that  the  corn  was  planted  before  the  lease  was  executed.  Hillis  inter- 
vened, claiming  that  the  com  was  covered  by  a  chattel  mortgage  execnted  to 
him  by  Lakebraore  the  mortgage  to defendantMoorehead  wasexecuted.  The 
canse  was  tried  to  a  juiy,  and  a  verdict  was  had  for  d^endant  as  against 
plaintiff,  and  for  the  intervener,  as  against  defendant,  for  a  small  sum,  upon 
which  judgments  were  rendered.  Plaintiff  appeals,  but  defendant  does  not 
appeal,  from  the  judgment  in  favor  of  the  intervenor. 

2.  The  mortgage  under  which  d^endant  acquired  tbe  corn  conveys,  among 
other  pn^)erty.  "all  crops  growing  and  to  be  grown"  upon  the  land  covered 
by  plaintiff's  lease.  The  evidence  supports  the  allegations  of  defendant's  an- 
swers as  to  tbe  date  of  the  execution  of  the  mortgage  being  prior  to  tbe  execu- 
tion of  the  deed  to  the  land  and  the  lease  to  plaintiff,  and  the  allegation  that 
the  com  was  planted  before  tbe  mortgage  was  executed.  But  plaintiff  insists 
that  the  mortgage  as  to  the  com  is  void  for  uncertainty  in  the  description,  for 
the  reason  that  it  fidls  to  designate  the  year  In  whicb  the  crop  was  grown. 

iRespectinn  mortgaeea  on  crops,  and  the  antflciency  of  the  description  of  the  subject 
of  the  mortgage,  see  Barr  r.  Cannon,  (Iowa.)  28  N.  W.  Bep.  413:  Cole  v.  Kerr,  (Neb.)  SB 
N.  W.  Kep.  600.  and  note. 
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Flaintifl,  to  support  this  position,  relies  npoa  Pmnington  t.  Jorua,  57  Iowa. 
87, 10  K.  W.  Bep.  274.  That  case  holds  that  a  mortgage  covering  crops  "to 
be  sown  and  raised"  upon  certain  land  described,  was  void  for  aneertainty, 
la  that  It  failed  to  specify  the  year  in  which  the  crop  was  to  be  grown.  As 
to  ttie  com  in  question,  there  Is  no  such  uncertainty  in  the  mortgage  invoked 
in  this  case,  ft  covers  crops  growing;  that  is.  orops  growing  when  the  in- 
strument was  executed.  U  thus  dea^nates  the  year  in  which  the  orops  are 
grown  as  the  year  in  which  the  mortgage  was  executed.  It  would  be  void  un- 
der the  case  just  named  as  to  the  cn^  "to  be  grown;**  but  as  such  crups  are 
not  involved  in  this  case,  this  uncertain  description  can  have  no  effect  upon  de- 
fendant's rights.  An  instrument  may  he  valid  as  to  pn^rty  sufficiently  d&< 
scribed,  and  void  for  uncertainty  of  the  deai»iption  ot  other  property.  The 
objection  to  defendant's  mortgage  on  the  ground  dnneertainty  of  thedescrip* 
tlon  WHS  made  upon  the  offer  to  introduce  it  in  evidenoe,  and  was  renewed  in 
requests  to  instruct  the  jury.   In  each  case.  It  was  oorrectly  overruled. 

3.  The  district  court,  against  phUntiff's  objection,  permitted  the  mortgage 
under  which  the  intervener  claims,  and  other  mortgages  to  other  persons,  to 
be  Introduced  in  evidence.  The  objection  is  renewed  in  this  court.  We 
think  it  is  not  well  taken.  Plaintiff  seeks  to  recover  for  the  conver^on  of 
property  upon  which  she  held  a  lien.  If  these  mortgages  were  paramount  to 
her  lien,  her  claim  would  be  defeated,  for  she  could  not  recover  against  de* 
fendant  unless  she  showed  that  she  was  entitled  to  enforce  her  lien  against 
the  corn.  In  that  case,  the  holders  of  these  mortgages,  and  not  plaintiff,  are 
entitled  to  complain  on  account  of  the  oonversion  of  the  property.  Sbe  can-^ 
not  recover  against  defendant  when  it  is  shown,  as  it  was  by  these  mortgages, 
that  her  lien  cannot  be  enforced  against  the  corn. 

As  the  defendant  does  not  app^,  no  question  arises  in  the  case  as  to  the 
judgment  in  favor  of  the  intervenor. 

The  fori«oing  considerations  dispose  of  all  quesUons  argued  by  plaintiff's 
oonnsel.   The  judgment  of  the  district  court  is  affirmed. 


Gale  v.  Bohanan. 

(Supreme  Court  of  Iowa.   December  16,  1887.) 

1.  MALtciotm  PBoeBCDTioir-— Fbobablb  Cadbi— Abbbst  roB  Malicious  Mtscribt. 

There  was  a  dispute  between  the  putieB  aa  to  the  ownerahip  uf  a  hedge- fence,  ood 

JilaintifT,  claiming  the  fence,  cut  It  down,  and  defendant  prgcured  his  arrest  there- 
nr  on  a  charge  of  mallcioas  mischief,  trom  which  he  was  acqnitted.  He  then 
broaght  this  action  for  nialicious  prosecntion.  The  evidence  showed  these  facts, 
but  did  not  show  (bat  the  second  had  rearon  to  believe  that  the  first  acted  in  nialioe 
when  he  cat  down  the  hedge.  asmalice  was  a  upceaeary  element  to  thecrime 

of  malicious  mischief  thejury  were  justified  In  finding  (hat  Uie arrest  was  procured  * 
without  probable  cause. 
%  Savk — Gtidenck  or  Malici. 

The  evidence,  in  an  action  of  malicious  prosecution,  tended  to  show  that  defend- 
ant bad  been  informed  by  a  surveyor  of  certain  defects  in  the  boundary  line  of  his 
land,  but  persisted  in  claiming  that  he  "  bad  booffht  160  acres,  and  would  have  It," 
regardless  of  the  true  boundary  line.  Plaintiff,  the  adjoining  owner,  cnt  down  s 
hedge  fence,  which,  according  to  the  surveyor's  statemenia  made  to  defendant,  was 
on  plaintiffs  land.  Defendant  thereupon  procured  his  arrest  on  a  charge  of  mali- 
cious niiachlef.  that  the  jury  were  warranted  in  flndiog  (ba(  defeDdan(  acted 
maliciously  in  procuring  the  arrest. 
3.  ArPBAL— AasTRACT — ExcBPnom. 

When  (ha  abstract  dues  notshowthat  theadmisslon  of  questionable  evidaocewas 
excepted  to,  it  will  not  be  passed  upon  in  the  sppelUte  court. 

Appeal  from  the  superior  court  of  Creston. 

Action  by  Francis  Gale  against  W.  H.  Bohanan  to  recover  for  a  malicious 
prosecution.  There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  plaintifi.   The  defendant  appeals. 
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Banna  A  Porter^  for  appelant.   MamoeU  <ft  Leonard,  for  appellee. 

Adams,  G.  J.  The  defendant  caused  the  plnlntiff  to  be  arrested  and  prose- 
onted  on  a  charge  of  malicious  mischief  in  cutting  and  deatroying  a  iiedge- 
fence,  upon  which  charge  he  vae  acquitted. 

1.  The  defendant  assigns  error  fn  the  admission  of  certain  evidence;  bat 
the  abstract  does  not  show  that  the  admission  of  the  evidence  was  excepted  to. 

2.  The  defendant  assigns  as  error  that  the  verdiot  is  In  conflict  with  the 
second  and  third  instructions  given;  Those  instractions  are  as  follows:**  (2) 
If  you  find  from  a  preponderance  d  the  evidence  tliat  the  defendant  filed  the 
information,  and  caused  the  arrest  of  the  defendant  [-present  plalntifT]  tbera- 
under  as  alleged  In  pluintifl's  petition,  and  at  the  time  he  filed  said  infbrma- 
tion  he  was  actuated  by  malice  towards  the  plalntiif,  and  as  an  ordinarily 
prudent  man^  bad  no  probable  cause  for  believing  that  the  plaintiff  was  guilty 
of  the  crime  charged  in  said  information,  then  you  should  find  for  the  plain- 
tiff. (3)  But  if  you  find  that  the  defendant,  when  he  flled  said  information, 
was  not  actuated  by  malice,  or  that  he  had  probable  cansb  for  believing  th^ 
the  plaintiff  was  guilty  of  the  crime  charged  in  said  infonnatioo,  then  you 
should^nd  for  the  defendant." 

The  facts  as  disclosed  by  the  evidence,  are  that  the  parties  own  adjoining 
land,  and  a  dispute  arose  between  the  parties  as  to  the  ownei-shlp  of  a  certain 
hedge-fence.  The  plaintiff  claimed  that  it  stood  wholly  upon  his  land,  and 
the  defendant  denied  that  it  did.  The  plaintitT,  under  his  claim,  cut  the  fence, 
and  thereupon  the  defendant  caused  him  t^  be  prosecuted  on  a  charge  of 
malicious  miscliief.  There  was  evidence  tending  to  show  that  the  defendant 
honestly  believed  tliat  the  fence  did  not  stand  wlicdly  upon  the  plaintiff's 
land,  and  that  plaintiff  had  no  right  to  cut  tlie  same,  and  that  he  caused  him 
to  be  arrested  under  such  belief.  The  defendant  relies  upon  this  evidence  as 
showing  that  he  had  probable  cause.  His  counsel  say:  "If  Buttanan  honestly 
believed  that  he  was  the  owner,  and  in  good  faith  and  to  protect  bis  own 
property  insisted  that  Gale  should  not  out  the  fence,  or  any  part  of  it,  down, 
then  we  say  that,  if  it  is  shown  that  Gale  did  actually  cut  down  any  part  of 
said  fence,.then  Bobanan  bad  probable  cause  for  believing  the  trutMulness 
of  the  charge  made  in  the  informatioa  tiled  before  the  justice."  They  seem 
to  forget,  however,  that  the  mere  cutting  of  the  defendant's  fence  by  the 
plaintiff  would  not  constitute  the  crime  of  malicious  mischief.  It  was  not 
enough  that  the  plaintiff  committed  an  act  that  was  wrongful.  He  was  not 
to  be  deemed  guilty  of  the  crime  charged  unless  his  act  was  also  malicious. 
To  constitute  probable  cause,  Bobiinan  should  have  had  reason  to  think  that 
Gale  did  not  suppose  the  fence  to  be  his.  It  appears  to  us  tliat  the  jury  bad 
,  reason  to  conclude  that  Bobanan  did  not  think  that  Gale  was  malicious  in  cut- 
tingtlie  fence.  As  to  whether  Bobanan  was  malicious  in  causing  the  plaintiff 
to  be  prosecuted,  it  appears  to  us  that  there  is  evidence  tending  to  show  that 
he  was.  It  consists,  not  only  of  evidence  tending  to  show  that  Bohanan  had 
reason  to  think  that  Gale's  claim  was  houest,  but  of  evidence  tending  to  show 
that  Bohanan  intended  to  assert  his  claim  regardless  of  what  was  right.  It 
appears  that  one  Worley,  the  county  surveyor,  was  called  upon  to  tlnd  the 
boundary  line  between  the  partiea  with  the  view  of  determining  the  owner- 
ship of  the  fence.  He  proceeded  to  make  a  survey,  but  was  not  allowed  by 
Bohanan  to  flalsh  it.  The  difficulty  as  to  the  boundary  line  appears  to  have 
grown  out  of  the  fact  that  the  government  survey  did  not  give  full  measure. 
This  was  discovered  by  Worley,  and  he  so  informed  Bohanan.  Worley's 
testimony  is  in  these  words:  "I  tuld  Mr.  Bohanan  that  the  original  notes 
made  section  8  [Bohanan's  land]  short.  He  said  that  he  bouglit  160  acres,  and 
would  take  no  less,  and  he  set  a  stone  at  160  rods  measure.  *  *  *  £  en- 
deavored to  explain  to  Mr.  Boiianan  how  it  was  that  he  could  not  get  160 
acres;  but  he  said  that  he  liought  it,  and  would  have  it.   *   *   *   He  said 
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he  got  me  to  aarvey  his  land,  and  be  woald  not  pay  for  surveying  other'a 
land.  *  *  *  I  was  not  at  liberty  to  complete  my  survey.  Bohanan  must 
have  160  acres.  I  could  not  give  it  to  him  and  quit"  If  we  take  the  aur- 
T^r's  testimony  to  be  true,  as  the  jury  was  at  liberty  to  do,  we  think  it 
tended  to  show  downi^ht  perveriaity  on  the  part  of  Bohanan.  It  tended  to 
show  a  disposition  to  set  up  a  claim  r^rdlesa  of  the  true  boundary  line,  and 
the  jury  might  well  have  believed  U»t  it  waa  with  that  disposition  that  he 
caused  the  plaintifiF's  arrest  and  prosecution. 

Some  other  qu^ioos  are  presented ;  but  we  think  ttiat  they  are  substan- 
tially disposed  of  by  the  viewa  which  we  have  ex|HW8ed.  We  see  no  error,  and 
the  jodgment  must  be  afflnned. 


Lewis  «.  Satlobs. 

{Suprme  Omrt     /o»a.   December  16. 1887.) 

1.  Ubchanics'  LiKira— Claihaht  kmd  kot  Show  which  or  Two  Bcildibos  Matkbiais 

WBRS  UbKD  IH. 

In  an  action  to  forecloae  a  mechanic's  Hen,  the  evidence  showed  that  defendant 
was  engaged  in  the  erection  of  two  buildings  at  the  Mme  time,  for  each  o^which 
he  procured  niateriaU  ft-otn  plaintiff.  SiiA,  that  it  was  not  necessary  for  plaintiff 
to  show  that  the  particular  materials  in  question  went  into  the  building  on  wtilch 
the  lien  was  sought  to  be  established.  If  the  question  was  of  any  niatenolitj  to  de- 
fendant, the  burden  was  on  hlni  to  show  how  the  materials  were  naed;  following 
Xumier  Cb.  v.  Amrton,  S3  K.  W.  Rep.  377. 

2.  SaHS— FBOOF  op  DSFBirDAHT'B  OWHBtSHIP. 

In  an  action  to  foreetOM  a  meebBDia*i  Uen.  It  was  shown  that  defnidant  con- 
tracted for  materials  for  the  erection  of  the  building;  that  he  procured  It  to  be 
erected ;  and  that,  since  Ita  erection,  he  had  ooenpied  it  as  a  resiaenoe.   iTcId,  that 
defendant's  ownership  was  auffidently  shown. 
S.  8amb~Filivo  Swobh  Statsmbht  with  Cmbk— Faoor— Adhissiohb. 

It  was  admitted  on  the  trial  that  the  copy  of  the  account  attached  to  the  petition 
as  an  exhibit  was  a  copy  of  the  statement  of  the  account  filed  with  the  clerk,  and 
that  the  sauie  was  sworn  to  and  claimed  ft'meohanlo'a  lien.  S^d,  that  it  waa  not 
neoenary  to  introduce  tii«  sworn  statement  to  |>roTe  that  it  bad  been  flled. 

Appeal  from  circuit  conrt,  Wayne  county;  Dell  STtrABT,  Judge. 

Action  by  Henry  Lewis  on  account  for  lumber  and  building  material,  and 
for  the  foreclosure  of  a  mechanic's  lien.  Judgment  was  entered  by  the  dr^ 
cuit  court  for  plaintiff.   Defendant,  J.  S.  Saylors,  appeals. 

Q.  T,  Wright  and  Fredai^  A  Milts,  for  i^pellant.  C,  W.  BoUter,  tat  ap- 
pellee. 

Reed,  J.  1.  AppelTant  does  not  question  the  correctness  of  the  judgment 
on  ttie  money  demand,  but  contends  that  the  circuit  court  was  not  warranted 
by  the  evidence  in  establishing  and  foreclosing  the  mechanic's  lien.  The  evi- 
dence shows  that  defendant  was  engaged  in  erecting  two  buildings  at  the  SHme 
time,  for  each  of  which  he  procurM  materials  from  plaintifF,  and  it  is  con- 
tended that  it  was  not  shown  that  the  particular  materials  for  which  a  recov- 
017  wAs  had  went  Into  the  building  on  wliich  the  lien  was  sought  to  be  estab- 
lished. It  must  be  admitted  that  the  evidence  on  the  question  is  not  very 
satisfactory;  and  if  it  was  material  to  establish  that  fact,  we  probably  would 
be  compelled  to  hold  that  plaintifC  had  failed  to  prove  that  all  of  the  materials 
went  into  the  particular  building  In  question.   But  we  held  In  Lumber  Co, 

Newton,  33  N.  W.  Bep.  377,  upon  preoisely  the  same  state  of  facts,  that 
it  was  not  necessary  for  the  plaintiff  to  designate,  either  in  his  sworn  state- 
ment of  the  account  or  in  his  petitioUi  tiie  particular  lumlm-  which  went  into 
either  of  the  buildings.  It  was  not  meant  1^  that  holding  that  the  plaintiff 
would  be  entitled  to  a  lien  upon  one  building  for  material  which  it  Was  shown 
went  into  the  other.  All  that  was  intended  is  that,  if  the  quistiun  is  of  any 
materiality  to  the  defendant,  the  burden  would  be  upon  him  to  show  how  the 
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mnterials  were  expended.  The  holding  might  well  be  based  upon  the  famil- 
iar rule  that  the  burden  ot  proof  as  to  any  particular  fact  is  upon  that  party 
who,  frcon  the  olrcumstanceB  of  the  case,  haa  the  exclusive  knowledge  of  ttie 

fact. 

2.  It  is  next  contended  that  it  was  not  proven  that  defendant  was  the  owner 
of  the  property  on  which  the  lien  was  sought  to  be  established.  But  it  was 
proven  that  he  contracted  for  material  for  the  erection  of  the  building,  and 
that  he  procured  it  to  be  erected,  and  that,  since  ita  erection,  he  occupied  it 
as  a  place  of  residence.  Ab  against  the  alleged  owner,  this  is  prime  faaie  evi- 
dence of  ownership. 

9.  It  is  contended,  also,  that  there  was  no  evidence  of  the  filing  with  the 
clerk  of  the  sworn  statement  of  the  account.  But  it  was  admitted  on  the  trial 
that  the  copy  of  the  account,  attached  to  the  petition  as  an  exhibit,  wasacopy 
of  tlie  statement  of  the  account  filed  with  the  clerk,  and  that  the  same  waa 
sworn  to  and  claimed  a  mechanic's  lien.  With  this  admission  it  is  not  neces- 
sary to  introduce  the  sworn  statement  or  to  prove  that  it  bad  been  Bled  with 
the  clerk.  Affirmed. 


Robinson  e.  Gbxcaoo.  B.  I.  A  F.  By.  Oo. 

{Supreme  Court  of  Iowa.   December  16,  1887.) 

CoHTiMDAiroB— Uhkbobbbabt — OosiB  Ikfosbd  oir  Appucabt. 

FlainMffwas  allowed  to  amend  hia  petlUon,  whereapcm  defendant  Mked  ftira 
continaance,  which  waa  granted ;  but  toe  order  for  oonUnnance  also  provided  that 

detendant  pay  the  coats  thereof.  It  appeared  that  the  amendment  did  not  so  change 
the  issue  aa  to  neceaaitate  the  continuaDce.  Held  that,  as  defendant  chose  to  ac- 
cept the  unnecessary  continuance,  accompanied  by  coats,  the  order  should  be  af- 
firmed.  Reed,  J.,  di&aentins. 

Appeal  from  circuit  court,  AppanObse  county. 

Action  hy  Thomas  Robinson  for  a  personal  injuiy  to  his  intestate.  The 
plaintiff,  at  the  term  at  which  the  case  shouM  have  been  tried,  amended  his 
petition.  Thereupon  the  defendant  applied  for  a  continaance  on  the  ground 
that,  after  the  issue  had  been  changed  by  the  amendment,  it  was  not  prepared 
to  gu  to  trial.  The  court  granted  the  continuance,  hut  ordered  that  the  coste 
be  taxfrd  to  the  defendant.  From  this  order  in  respect  to  costs  the  defendant 
appeals. 

T>  a.  Wright  and  Tamehi^,  VermUion  eft  Haynett  for  appellant.  2*.  M. 
Fee,  for  appellee. 

Adams,  C.  J.  We  do  not  think  that  the  issue  was  so  changed  as  to  call  for 
evidence  different  from  that  apparently  called  for  under  the  original  issue. 
It  appears  to  us,  therefore,  that  the  continuance  was  unnecessary.  The  de- 
fendant then  might  have  protected  itself  by  waiving  the  order  for  a  continu- 
ance, after  seeing  that  it  was  accompanied  by  the  ovdei  for  the  payment  of 
coats.  After  accepting  the  unnecessary  orderfor  a  continuance,  accompanied 
by  the  order  for  the  payment  of  costs,  we  do  not  think  that  it  should  be  heard 
to  complain  of  the  latter  order.  Affirmed. 

Beed,  J.,  dissenting. 


Dbs  MontES  St.  Bt.  Co.  v.  Dbs  Moines  Broad  GAvas  St.  Bt.  Go. 

iSupruM  Oota*     /ouu.   December  17, 1867.) 

MUKICIPAL  CoftPOBATIOHS— STBBBT  RAILWATft— MoVOPOLY  PbIVILEQE. 

The  opinion  hied  in  this  cas^  aa  reported  in  3S  N.  W.  Rep.  610,  was  not  intended 
to  Indicate  that  the  court  held  that  the  city  of  Dee  Moines  conld  not  avail  itself, 
by  reason  of  the  ordinance  onder  which  plaintiff  acts,  of  any  improved  street  rail- 
way, to  be  operated  fay  othw  than  animal  power,  if  neceaaary  for  iia  wellare. 
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FieUtlon  for  rahearing.  See  88  X.  W.  Bep.  610.  Sapplemental  opinion. 

Per  Curiam.  A  petition  for  a  rehearii^  has  been  filed  in  (his  case,  and 
was  fully  argued  at  the  last  term.  We  have  re-«xuuined  the  case,  and  con- 
olude  that  the  petition  for  a  rehearing  must  be  overruled.  It  Is  proper, 
however,  that  we  shonldsay,  in  order  to  prevent  any  misconstruction  of  our 
opinion,  that  it  was  not  our  intention  to  hold,  and  it  is  not  held,  that  the  city 
is  precluded  by  the  ordinance  under  which  the  plaintiff  Is  acting  from  avail- 
ing itself  of  any  improved  street  railway,  to  be  operated  by  other  tban  ani- 
mal power,  if  reasonably  neoee8ai7to  meet  ttie  public  wants.  We  did,  not  tfr* 
gatd  such  question  as  in  the  case,  and  oa  that  we  expreas  no  opinion. 


DOWAOAIO  MANtTF'G  UO.  V,  GlBSOH. 
iSuprane  Oourt      Iowa.    December  17,  1887.) 

1.  SAtv— Fabol  Bvidhtok— Wabrabtt— iHDOonuirr. 

Evidenoe  BhowiDR  lepreaaDtatlonB  as  to  the  obancter,  qnsUty,  and  valae  of  cer- 
tain iitacbinery  aold  on  a  written  contract,  and  for  which  a  note  was  given,  which 
representations  were  make  before  the  contract  waa  execated,  is  not  Inadmissible  as 
vanFing  the  terms  of  a  written  contract,  not  because  it  shows  a  parol  warranty  of 
•TtfclflB  8oid  on  written  contract.  Buch  repreeentaUons  are  admia^ble  to  ihow  the 
inducement  to  the  purchase. 

2.  Saxb— Fbaiid — Waitxb  by  Gitivo  Nois  fob  Fbiob. 

Where  it  waa  claimed  that  a  defendant  liad  waived  any  question  of  fVaud  in  a 
certain  sale  by  giving  a  note  for  the  articles  purchased,  after  he  had  knowledge  of 
the  alleiced  fraud,  h3d  that,  as  there  was  some  evidence,  thought  slight,  that  de- 
fendant, at  the  time  of  giving  the  note,  reserved  his  right  to  damages  for  the  fl^ud, 
the  court  properly  refiued  to  direct  a  verdict  for  plaintiff  on  the  groond  of  the 
waiver. 

Appeal  from  district  court,  Wright  county. 

Action  against  G.  C.  Gibson  on  a  promidsory  note.   There  was  a  judgment 
upon  a  verdict  for  a  small  part  of  the  amount  claimed  by  plaintiff.  He  appeals. 
X.  H.  Whipple^  fw  appellant.    WiUiama  A  Baker^  for  appellee. 

Beck,  J.  1.  The  defendant,  in  his  answer,  admits  the  execution  of  the 
note,  but,  as  a  defense,  sets  up  a  failure  of  consideration,  alleging  that  the 
note  was  given  to  plaintiff  for  the  purchase  price  of  two  harrows  and  one 
seeder,  and  that  one  of  the  harrows  was  never  delivered  to  him.  He  further 
sets  up  a  counter-claim  in  the  following  language:  "That  the  defendant  was 
induced  to  purchase  said  machinery  through  the  false  and  fraudulent  repre- 
swtations  of  the  plaintiff's  i^nt,  made  prior  to  the  execution  of  the  note,  to 
the  effect  that  said  machinery  was  well  adapted  to  the  use  for  which  it  was 
intended;  that  the  said  articles  are  ready  sale  and  well  worth  the  price  agreed 
to  be  paid,  etc. ;  that,  in  fact,  all  the  said  representations  were  false  and  fraud- 
ulent, and  thfd.  said  machinery  was  not  adapted  to  the  uses  represented;  that 
it  was  of  no  value  and  unsalable;  that  the  defendant  is  an  agricultural  im- 
plement dealer,  but  did  not  know  whether  the  representations  were  true  or 
false,  but,  relying  upon  said  representations,  be  purchased  the  goods  in  ques- 
tion, and  tbaC  on  account  the  woitblessness  (tf  said  goods,  and  the  false 
representations  of  plaintiflt  he  has  been  dam^^  in  the  sum  of  one  hundred 
and  fifty  dollars,  for  which  be  asks  Judgment. "  The  plaintiff  claimed  to  re- 
cover the  amount  of  the  face  of  the  note,  $95.55,  with  interest.  The  verdict 
and  judgment  were  for  plaintiff  In  the  sum  of  ;ftXO. 

2.  The  defendant  was  permitted,  against  plaintiff's  objection,  to  introduce 
evidence  showing  representations  as  to  the  character,  quality*  and  value  tA 
the  implements  for  wlilch  the  note  was  given,  made  by  pl^ntUT  or  its  agent 
before  the  written  contraet  of  sale  was  made,  and  before  the  no^  was  ex^ 
eated.  It  is  insisted  that  the  evidence  was  oroneously  admitted,  for  the 
reason  that  it  tends  to  establish,  byparol,  a  warranty,  when  the  contract  waa 


Digilized  by  Google 


604 


MOBTHWEBTXBN  BBPOBXBU 


[Iowa. 


in  writing,  and  could  not.  In  tbat  way,  be  varied,  changed,  or  extended. 
But  the  evidence  does  not  tend  to  establish  a  warranty,  and  was  doubtless 
not  introduced  and  admitted  for  that  purpose.  It  was,  however,  competent 
to  show  fraud  and  misrepresentations,  wliich  defendant  bad  set  up  in  hia 
counter-claim  as  a  ground  of  defense  and  recovery  on  his  part.  The  fact  that 
the  fraud  and  misrepresentations  were  made  before  the  contract  and  note 
were  executed,  does  not  prevent  defendant  from  showing  that  he  was  induced 
thereby  to  enter  into  the  contract,  and  that  he  saffered  loss  and  damages 
thereby.  The  fraud  and  misrepresentations  were  indueenidnts  to  the  pur- 
chase, and  of  necessity  most  have  existed  before  the  execution  of  the  written 
contract. 

3.  FlaintlfT  insists  tbat  the  court  ought  to  have  sustained  its  motion  for  a 
verdict,  for  the  reasond  that  the  evidence  sliows  that  defendant,  wlien  he  exe- 
cuted the  note,  liad  knowledge  of  the  breach  of  warranty  and  fraud,  and 
thereby  waived  his  right  to  set  them  up  as  a  defense. 

4.  We  need  not  determine  the  question  as  to  whether  sneh  knowledge 
waives  defendant's  right  for  the  reason  that  there  was  some  evidence  tending 
to  show  that,  wlien  he  executed  the  note,  he  reserved  his  right  to  <:Iaim  damages 
for  the  fraud  and  misrepresentation.  To  justify  the  court  in  directing  a  ver- 
dict for  one  party,  there  should  be  an  abeenoe  of  all  proof  the  other  w^ay. 
There  being  some  evidence,  though  slight,  the  district  court  rightly  submitted 
the  case  to  the  jury.  While  most  of  the  evidence  on  this  point  was  rejected 
or  stricken  out,  yet  it  does  appear  that  defendant,  in  the  negotiations  result- 
ing in  the  execution  of  the  note,  did  claim  damages,  and  there  is  other  evi- 
dence tending  to  show  that  this  claim  was  not  settled  or  withdrawn  when 
the  note  was  given.  The  note  was  in  fact  a  settlement  of  plaintiff's  claim 
under  the  prior  contract;  but  there  is  no  evidence  that  other  matters  were 
settled.  We  think  that  there  was  some  evidence  tending  to  rebut  the  pre- 
sumption that  the  settlement  included  defendants  olaim  for  damages. 

5.  Plaintiff  maintains  tlmt  the  verdict  is  not  supported  by  the  evidence,  in 
that  there  was  no  proof  of  a  warranty  or  fraud.  As  we  have  seen,  the  de- 
fendant could  recover  on  the  counter-claim.  In  the  absence  of  proof  of  a  war- 
ranty, upon  the  fraud  and  false  repreeentatlons.  We  think  that  the  verdict 
upon  the  counter-claim  is  not  without  the  support  of  evidence. 

6.  The  abstract  does  not  contain  the  instructions  given  to  the  jury.  We 
are  to  presume  that  they  were  correct,  and  must  exercise  every  preeumption 
in  support  of  the  rulings  and  judgment  ot  the  court  in  the  absence  of  positive 
error  appearing  in  the  abstract.  We  reach  the  conclusion  that  no  error  is 
ahown. 

We  have  considered  all  questions  argued  by  counsel.  The  judgment  of  the 
district  court  Is  affirmed. 


Warnstaff  v.  Louisa  Go. 

{Suprfw  Oovrt  of  Iowa.   December  17,  1887.) 

CannHAb  pKAcrios— WiTKcas  Svbpokam  bt  JmnoB  aarou  Wabukt  lannnt  or 
COHPLAnrr  Filed— Oouim  nor  Liable  ioe  Mileage. 

A  connt^  is  not  liable  for  the  tuilesseof  a  wibieBSsnbpcenaed  to  attend  a  prelimi- 
nary examination  of  a  neraon  accused  of  crime,  where  the  sabpcena  was  issued  and 
served  before  the  complaint  was  lodged  with  the  magistrate,  and  before  the  accused 
was  arrested. 

Appeal  from  district  court,  LouIbb  oonnf^;  A.  H.  SnrrsuAix,  Jud|^  - 
The  pl^ntlff,  Jane  Warnstaff,  claims  -she  was  a  witness  in  a  viminal  case 
on  the  part  of  the  state,  and  brought  this  action  to  recover  of  the  defendant 
her  fees  as  such  witness.   Judgment  for  the  defendant,  and  the  plaintiff  ap- 
■*eals. 
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j;.  IT.  T<Uloek,  for  appellani.   J>.      Bprague  and  Aufiey  A  BaU,  for 

petlee. 

Sbetebs,  J.  The  facts  are  that  on  the  eighth  of  March,  1886,  a  subpoena 
was  issued  in  the  usual  form  by  a  justice  of  the  peace  in  Louisa  county,  di- 
rected to  the  plaintiff,  requiring  her  to  appear  before  such  justice  on  the  thirty- 
flrat  day  of  Uarcli  to.  testify  in  a  certain  action  pending  before  the  justice, 
wherein  the  state  of  Iowa  was  plaintiff  and  James  D.  Burr  defendant,  on  the 
part  of  the  state.  This  subpoena  was  forwarded  to  the  plaintiff  at  Astoria, 
Oregon,  and  service  thereon  duly  acknowledged  by  heron  the  seventeenth  day 
of  March,  1886.  A  similar  subpoena  in  all  respects  was  issued  by  the  justice 
on  the  succeeding  day,  and  sent  to  the  sheriff  of  the  proper  county  in  Oregon, 
and  the  same  was  served  on  her  by  said  sherifE  on  the  seventeenth  day  of 
March.  1886.  On  the  same  day  an  information  was  verified  by  the  plaintiff 
in  the  state  of  Oregon,  charging  the  said  Barr  with  having  embezzled  $400  of 
tlie  money  of  the  plaintiff  in  Lontsa  county  in  this  state.  The  information 
was  prepared  in  this  state  at  the  request  of  the  plaintiff.  We  are  unable  to 
ascertain  from  the  record  when  a  warrant  was  Issued  for  the  arrest  of  Barr, 
but  it  must  have  been  between  the  seventeenth  day  of  March,  1886,  and  the 
twenty-fifth  of  said  month.  He  was  arrested,  and,  upon  being  brought  be- 
fore the  justice,  waired  a  preliminary  examination,  and'  gave  bonds  for  his  ap- 
pearance to  answer  the  charge  at  the  next  term  of  the  district  court.  The 
plaintiff  claims  she  came  from  Oregon  to  the  state  of  Iowa  in  obedience  to  the 
subpoena,  and  was  in  said  county  ready  to  testify  before  th&  thirty-first  day  of 
March,  and  that  she  traveled  2,276  miles,  and  that  her  compensation  aa  fixed 
by  statute  amounts  to  6227.60,  which  the  defendant  refused  to  pay. 

It  is  provided  by  statute  that  a  person  charged  with  a  crime  may  be  arrested 
either  with  or  without  a  warrant ;  and,  when  brought  before  the  magistrate, 
he  m  ust  be  informed  "  of  the  offense  with  which  he  is  charged. "  He  must  be 
allowed  a  reasonable  time  to  send  for  counsel.  Immediately  after  the  appear- 
ance of  counsel,  tlie  magistrate  must  proceed  to  examine  into  the  case.  The 
magistrate  must  issue  subpoenas  for  any  witnesses  required  by  either  the  state 
or  defendant.  Code,  ^26-^4233.  The  magistrate  clearly  has  the  power 
to  issue  subpoenas;  but  when  or  at  what  time  is  the  material  question.  We 
think  he  cannot  do  so  until  an  information  has  been  filed  by  him,  or  un- 
til an  arrest  has  been  made,  if  it  is  made  before  the  information  has  been  filed, 
and  the  defendant  is  brought  before  him  under  arrest;  for  until  an  informa- 
tion has  been  filed  or  an  arrest  made,  there  is  no  case  pending  before  him, 
and  no  crime  has  been  legally  charged  against  anyone.  A  magistrate  has  no 
jurisdiction  of  a  criminal  offense  until  one  has  heen  preferred  in  the  manner 
contemplated  by  statute.  Until  tlien  his  jurisdiction  has  not  been  invoked. 
Therefore  we  are  of  the  opinion,  as  the  subpoena  was  issued  before  the  justice 
bad  obtained  jurisdiction  of  the  offense,  he  exceeded  his  power  and  jurisdic- 
tion, and  therefore  the  subpoena  was  void,  and  cannot  be  said  to  amount  to  a 
request  on  the  part  of  the  state  that  the  plaintiff  should  attend  as  a  witness 
at  the  time  mentioned.  The  plaintiff  was  bound  at  her  peril  to  know  whether 
the  jmttoe  had  poww  to  issue  the  sabpoena.  As  a  matter  of  fact,  she  did 
know  that  no  criminal  action  was  pending  wlien  the  subpoena  was  issued;  for 
It  was  served  on  her  the  same  day  she  verified  the  information.  Ooansel  for 
appellant  insist  that  Wes^aU  v.  Maditon  Co..  62  Iowa,  427,  17  N.  W.  Kep. 
61^  is  precisely  like  the  case  at  bar.  But  there  la  a  material  difference  be- 
tween that  ease  and  this.  In  the  former,  a  criminal  action  was  pending 
when  the  sabpoena  was  iasned.  The  court,  therefore,  had  the  powor  to  issue 
it.  This  probably  would  be  true  in  the  district  court  if  the  grand  juxy  was 
simply  inquiring  whether  a  criminal  offense  had  been  committed. 

The  judgment  of  the  district  court  ia  affirmed. 
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Baybubn  v.  Gentbai.  Iowa  Bt.  Go. 

(Saprmu  Court  tf  Iowa.   Deoember  19, 1887.) 


1.  lUlLBOAD  COMPAITIB— NtSUaSNCI— PbOTIBCB  Ot  CoOBT  AND  JDBT. 

Plaiutiff  and  others,  section-hands  in  the  employ  of  defendant  railroad  companv', 
were  directed  to  get  upon  a  loaded  moving  train  by  the  conductor  and  others  in 
charge.  They  reaueBt«d  those  In  charge  of  the  train  to  stop  it,  but  were  told  that, 
ir  stopped,  it  coula  not  bestarted  ^iu.  Plaintiff,  in  attempting  to  it«t  on  the  mov- 
ing car,  was  thrown  down,  and  received  severe  personal  injury.  BaH,  that  the 
iacts  do  Dot  warrant  the  conclusion,  as  a  matter  of  law,  that  either  plaiutiff  or  de* 
fendant  was  gallty  of  negligence.   The  question  was  for  the  Jary.' 

5.  SaMB — CONTBIBDTOET  NbOLIOKKCS — ObSDIEHCK  TO  O&OEBS. 

It  was  not  negligence  for  plaintiff  to  attempt  to  get  on  the  moving  ctr  when  re- 
quired to  do  eo  by  order  of  toe  oondnotor  and  others  in  charge. 

8.  Saxb— LiABiLiTT  or  RAiLBOAn  CoKPAifT  roB  IirjuBiB  TO  Emplotb— "TTsaAimOF- 
BRATioif"  or  Traih. 

Code  Iowa,  j  1307,  prorida  that  railroad  oorporations  shall  be  liable  to  persons 
or  eioployes  for  daniaiiei  soststned  by  neglect  of  agenta,  mlamanagemeot  of  en- 
gineers, or  willful  wrong  by  them  or  other  emplovea,  when  connected  with  the 
use  and  oi>eration  of  a  train.  Plaintiff,  a  sectiou-nand  tn  the  employ  of  defend- 
ant, was  directed  to  get  on  a  loaded  moving  train  by  the  oondnctor  and  othera  in 
charge  of  the  train,  to  go  to  another  place  to  help  unload  it,  and,  in  attempting  to 
do  so,  was  thrown  down,  and  received  peraonal  it^urifls.  UM.,  that  sooh  it^nriea 
occurred  In  the  "  use  and  operation  "  of  the  tnUn,  within  the  meaning  of  the  atat- 
ute.« 

4.  Bavb— Act  Maklho  Railroad  Cokpadt  Liabli  hot  TTkoobstitutioval. 

Code  Iowa,  i  1907,  providing  that  railroad  corporatlone  shall  be  liable  to  pemons 
or  employes  fOT  damages  saetained  bf  neglaot  of  agents,  mtamanagemant  of  en- 
gineers, or  willful  wrong  by  them  or  ouiar  employes,  when  oonneeted  with  the  nee 
and  operaUon  of  a  train^  is  not  In  oonfllct  with  uie  foorteeutb  amendmeot  to  the 
constitutiou  of  the  United  States.' 

C  Appeal — Miscohdoct  iv  AaoniiKirr— ArriDAvin  of— Bill  or  Excbptiohs. 

Defendant's  counsel  filed  sffidavita  to  show  miscouduct  of  plaintiff's  counsel  in 
argument  tothejnry,  andcounter-a£BdavftswereflIed  by  plaintiff's  counsel.  H^d, 
that  matters  of  this  kind  ought  not  to  be  bronght  np,  azoept  upon  bUto  of  exoep- 
tlone. 

6.  8amb— AssiOHMKins  of  Esbob  rot  Abodbi)— AoDmoRAL  Abbtbact— Caen. 

Where  defendant's  counsel  assign  a  great  number  of  errors,  but  abandon  all  but 
a  few  in  their  arguuient,  plaintiff  is  justified  in  procuring,  and  should  not  be  re- 
quired to  pay  tlic  costfi  of,  additional  abstracts  covering  all  the  polnta  of  error  as- 
signed by  deiimdanl's  counsel. 

Appeal  ftom  dlBtrict  ooart»  MithaBfca  connty. 


'As  to  the  province  of  court  and  Jury  in  considering  qnesUons  of  nefrllgence.  see 
Dwyer  v.  Railway  Co.,  (N.  J.)  7  AU.  Rep.  417;  Iron  Co.  v.  Fanning,  (Pa.)  6  Atl.  Rep. 
fi78;  Canal  Co.  v.  Webeter,  Id.  841;  Moynihan  v.  Whidden,  (Maes.)  9  N.  £.  Rep.  645; 
Railroad  Co.v.  O'Connor,  (Hi.)  Id.  2(>3;  Burns  v.  Railroad  Co.,{lowa,)  30  N.  W.  Rep.  25: 
Uarbo  v.  Bassett.  (>finii.)  29  N.  W.  Rep.  198,  and  note;  Hove  v.  Railway  Co.,  (Wis.)  Id. 
eJ6:  Rush  V:  Railway  Co.,  fKan.)  12  Pac.  Rep.  582;  Nichols  v.  Railroad  Co.,  (Ky.)  2 
aW.Rep.  181;  Railroad  Go.  v.  Howard,  (Ga.)  58.  E.  Aep.  496;  Walton  t.  Ackerman, 
(N.  J.)  10  Atl.  Beo.  709. 

*  Under  Code  Iowa,  \  1307,  making  a  railroad  company  liable  to  their  employee  for 
damages  resulting  from  the  n^llgence  of  other  employes,  the  company  (a  liable  only  for 
injuries  sustained  by  those  employed  in  the  movement  of  cam  and  engines.  See  note 
to  Hawley  v.  Railroad  Co..  (Iowa,)  29  N.  W.  Rep.  793.  It  is  not  necessary,  however, 
that  such  employe  should  be  engaged  in  the  actual  movement  of  the  train,  as  an  eu- 
fi^neer,  bralcenian,  or  conductor.  Thus  a  person  injured  In  oiterating  a  ditching  ma- 
chine which  is  carried  on  a  car,  and  worked  by  the  movement  of  the  car  on  the  rail- 
road track,  is  within  the  provision  of  the  statute.  Kelson  v.  Railway  Co.,  (Iowa,)  potf, 
611. 

*A.%  to  the  constitutionality  of  a  statute  which  makes  a  railroad  company  liable  to 
Its  employes  for  injnrlee  incurred  by  them  fVom  the  negligence  of  co-eerrants,  see  Buck- 
lew  v.  Batlway  Co.,  (Iowa,)  21  N.  W.  Rep,  103,  and  note  to  Hawley  v.  Railroad  Co., 
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Action  to  recover  for  personal  injuries  sustained  byplaintiff,  N.  B.  Baybum, 
while  attempting  to  go  upon  a  car  attached  to  a  train  drawn  by  an  en^Une  on 
defendant's  railroad.  There  was  a  judgment  upon  a  verdict  for  plalntift. 
Defendant  appeals. 

Anthony  C.  Daly,  for  appellant.  Sampaon  A  Brown  and  John  F.  Lacy^ 
for  appellee. 

Beck,  J.  1.  The  evidence  shows  that  plaintiff  was  employed  as  a  section- 
hand  upon  defendant's  railroad,  and  while  engaged  in  removing  snow  and  ice 
from  the  track  a  train  passed  upon  the  road,  wherein  were  a  number  of  cars 
loaded  with  slack  to  be  drawn  to  another  place.  Plaintiff  and  the  men  work- 
ing with  him  were  directed  by  the  conductor  and  others  upon  and  in  charge 
of  the  train  to  get  upon  the  cars  and  accompany  tbem.  It  was  the  purpose  to 
employ  plaintiff  and  the  othw  section-men  in  unloading  the  slack.  The  train 
was  not  stopped,  and  some  of  the  section-handB  requested  those  in  charge  of 
the  train  to  atop  it,  but  were  informed  that,  if  stopped,  the  train  could  not 
again  be  started.  Thereupon  plaintiff  attempted  to  get  upon  one  of  the  cars. 
By  reason  of  a  quick  movement  or  "jerk"  given  to  the  train,  and  the  snow 
upon  the  track,  plaintiff  was  thrown  down,  and  reoelTed  a  seven  injuiy  to 
one  of  his  knees,  which  he  claims  is  permanent. 

2.  Counsel  for  defendant  insists  that  the  conductor  and  others  who  ordered 
plaintiff  to  get  upon  tlie  train  were  not  negligent,  for  the  reason  that  the 
train  was  moving  so  slowly  that  plaintiff  could  have  gone  upon  the  cars  in 
entire  safety.  He  again  insists  that  plaintiff  was  not  bound  to  get  on  the 
train  until  it  stopped,  and,  if  it  was  negligent  in  the  conductor  to  order  plain- 
tiff to  get  upon  the  car,  it  was  negligent  in  plaintiff  to  attempt  it,  and  he 
urgee  that  defendant  is  not  chargeable  with  negligence,  and  that  plaintiff  is 
chargeable  with  contributory  negligence.  The  facts  of  the  case  do  not  au- 
thorize the  conclusion  ttiat,  as  a  matter  of  law,  either  plaintiff  or  defendant 
is  guilty  of  negligence.  The  question  of  the  care  of  each  was  for  the  juiy  to 
determine,  not  for  the  court;  and  it  cannot  be  truthfully  said  that  there  was 
a  failure  of  evidence  authorizing  the  Jury  to  find  negligence  on  the  part  of 
defendant,  and  due  care  on  the  part  of  plaintiff.  The  evidence  is  discussed 
at  considerable  length  by  defendant's  counsel,  to  support  his  position  to  the 
oootrary.  It  would  be  protitless  to  occupy  the  time  required  to  review  the 
evidence  on  this  point,  which  could  only  be  done  in  many  pages. 

3.  if,  under  other  circumstances,  it  would  have  been  negligence  in  the 
plaintiff  to  attempt  to  get  on  the  car  while  it  was  in  motion,  it  was  not  neg- 
ligence for  him  to  do  so  when  required  by  the  order  of  the  conductor  and 
others  having  charge  of  the  train .  Franadm  v.  Railway  Co.,  3t>  Iowa,  372 : 
Cooper  v.  Railtoay,  44  Iowa.  184;  Pyne  -v.MaOwaiy  Co.,  54  Iowa,  223,  6  K. 
W.  Rep.  281. 

4.  Counsel  insists  that  plaintiff  is  not  authorized  to  maintain  this  action  for 
the  negligence  of  his  co-employes  under  Code,  §  1307,  for  the  reason  that  such 
negligence  was  in  no  manner  connected  with  the  use  and  operation  of  the 
railroad.  It  must  be  remembered  that  plaintiff  was  required  to  go  upon  the 
train  for  the  purpose  of  aiding  in  unloading  the  cars.  The  employment  and 
duties  of  plaintiff  were  identioal  in  character  with  those  of  plaintiffs  in 
Schroeder  v.  Bailway  Co.,  47  Iowa,  375;  McKnight  v.  HaUtoay  Const,  Co., 
43  Iowa,  46, — and  unlike  those  of  plaintiff  in  Fransden  v.  Railway  Co.,  36 
Iowa,  872;  Pyne  v.  RaUvxty  Co.,  54  Iowa,  223,  6  N.  W.  Bep.  281;  Crowley 
V.  SaUway  Co..  65  Iowa.  658,  20  N.  W.  Bep.  467,  22  N.  W.  Hep.  918;  and 
Farley  v.  HaUtoay  Co.,  56  Iowa,  887.  9  N.  W.  Kep.  230.  Following  the 
doctrines  of  these  cases,  we  hold  that  the  plaintiff  mqr  maintain  bis  action 
for  injuries  resulting  from  the  negligence  of  an  employe  of  the  defendant  en- 
gaged in  operating  the  train  upon  its  road. 

6.  Counsel  insists  that  Code,  %  Idnyj,  just  dted,  is  in  conflict  with  the  four- 
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teenth  itmendmeut  to  the  constitution  of  the  United  Statee.  This  preclBe 
question  was  determined  adversely  to  counsel's  position  in  Bticklew  v.  Hail- 
tr.ay  Co.,  64  Iowa,  603. 21  N.  W.  Rep.  103.  We  have  no  ground  for  doubting 
the  correctnesB  of  our  decision  in  that  case,  which  is  brought  to  our  attention 
in  the  argument  of  conntiel.  ' 

6.  It  is  insisted  that  the  verdict  for  $3,500  is  excessive.  The  jury  could 
well  have  found  that  plaintiff's  injuries  are  permanent.  We  cannot  say  that 
the  sum  he  recovered  is  in  excess  of  the  amount  of  damages  which  will  com- 
pensate him  for  his  injuries. 

7.  Counsel  insists  that  the  continuance  of  defendant'^  disability  is  attrit>- 
utnble  to  his  want  of  care  after  he  was  injured ;  but  this  was  a  matter  for  the 
consideration  of  the  jury,  and  the  record  of  the  evidence  discloses  no  ground 
upon  which  we  can  interfere  with  their  Ondings  in  this  regard. 

8.  It  is  urged  that  the  court  below  erred  in  not  setting  aside  Um  verdict  on 
account  of  the  misconduct  of  plaintiff's  counsel  In  presenting,  in  their  argu- 
menta  to  the  jury,  inflammatory  appeals  and  considerations  whieh  should  not 
liave  been  urged  to  influence  t^e  flnding  of  the  verdict.  The  substance  and 
language  of  thiat  part  of  counsel's  argument  to  which  the  objection  is  made 
are  set  out  in  affidavits  of  defendant's  counsel  at  the  trial,  and  of  others. 
Counter-affidavits  were  filed  by  counsd  on  the  other  side.  This  contest  of 
Mffldavits  between  members  of  the  profession  is  unseemly,  and  ought  not  to 
be  tolerated.  The  law  provides  for  perpetuating  of  record  such  matters  by 
bills  of  exceptions  by  which  the  court  below  can  show  the  facts;  thus -avoid- 
ing tbe  necessity  of  resorting  to  affidavits.  In  view  of  the  fact  that  usually 
a  short-hand  writer  is  in  attendance  upon  the  trial  courts,  his  aid  can  be  se> 
cured  to  take  down  the  improper  words  of  counsel;  or  the  court,  when  objeo* 
tion  is  made  thereto,  can  at  the  time  reduce  them  to  writing.  In  either  case, 
they  may  be  then  or  afterwards  embodied  in  a  bill  of  exceptions.  Ttus  prac- 
tice will  involve  no  inconvenience,  and  will  secure  greater  accuracy  in  preserv- 
ing tlie  objectionable  words  of  counsel  than  can  be  attained  by  resorting  to 
affidavits  and  counter-affidavits.  We  conclude  that  matters  of  this  kind  ought 
nut  to  be  made  of  record,  and  brought  here,  except  upon  bills  of  exceptions. 
We  have  heretofore  reviewed  objections  based  upon  Uke  conduct  of  counsel 
which  were  shown  by  affidavits,  bat  no  objections  were  made  on  the  ground 
that  the  facts  and  language  brought  in  question  were  not  preserred  and  em- 
bodied in  the  records  by  bills  of  exceptions.  We  doubt  not  that,  had  the  ob- 
jections been  made,  we  would  have  refused  to  review  the  question  at  misbe- 
havior of  counsel;  but,  at  all  events,  we  are  now  satisfied  Moat  correct  prac- 
tice requires  that  the  court  below  sb^  certify  the  facts  and  langoage  com- 
plained of  as  amounting  to  misbehavior  on  the  part  of  ooans^.  -In  support 
of  this  conclusion,  see  8naih  v.  WiUtm,  81  N*.  W.  Bep.  176,  decided  by  tha 
supreme  court  of  Minnesota. 

9.  It  is  lastly  insiated  that  plaintiff  ought  to  be  taxed  with  the  costs  of  his 
additional  abstract.  We  think  diffltorantly.  While  defendant  ui^^  in  m~ 
gument  no  more  tbsn  five  or  ^  «tf  Its  assignments  of  error,  they  number 
sixty-four,  and  cover  ev«y  point  whitA  ingenuity  can  suggest  as  being  avail- 
able for  assault  upon  the  judgment  of  ttie  court  belcw.  Counsel  of  tbe  pli^n- 
liff  well  prepared  defenses  at  these  DumBrons  threatened  approaches,  for  they 
knew  not  but  attacks  would  be  made  ait  all.  We  think  they  were  warranted 
in  presenting  the  mattw  found  in  these  additional  abstracts  in  onto  to  make 
their  preparation  complete  agiunst  tbe  tiueatening  mnitiplidty  (tf  64  assign- 
ments of  error. 

We  have  considered  all  questions  discussed  by  counsel,  and  reach  ttw  con- 
clusion that  the  judgment  ot  the  district  court  ought  to  be  affirmed. 
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(Suj>nmi«  Cbwt  ^  lamn.  J>aeember  14, 1887.) 
].  AnminntR— Or  Oum  AaAum  Railboad  Compaitt  fob  Eilumo  Stock— Doublb 
Dahageb. 

A  right  of  action  agaiint  a  nilroad  companr  for  UUing  stock  may  be  assigDed. 
and  tbe  aeslgnee,  by  serrlns  the  notice  reqalred  by  Code  Iowa,  { 1289.  fat  the  par^ 
pose  of  recovering  double  daroagce,  will  be  entitled  to  nooTer  such  daiuagee  upon 
tbe  same  showing  as  tbe  original  owner  of  the  stock.!  Bxbd^  J.,  diaientiiig. 
%.  ArpBAi^RBcoBD — MisooKDccr  o?  ArroBirrr. 

When  tbe  miscoiiduct  of  an  attorney,  In  making  statements  to  the  jory,  fs  al< 
leged  as  error,  the  roiing  of  the  trial  jndge,  founded  upon  affidavits  by  each  party, 
IB  to  tbe  statementa^  wifl  not  be  dlatnrbed.  Tha  raoord  most  clearly  show  misoon- 
dneb  ^  an  attoraoy  to  JubU^  a  rervsal  of  ■  dedalon  on  that  ground. 

Appeal  from  district  court,  Mahadca  coanty;  J.  K.  Jommm*  Jadge. 

This  18  an  action  by  J.  F.  ETeretfe  to  recovcor  dontde  tbe  value  of  certaia 
live-stock,  wUcA  were  killed  and  Injured  tiy  a  train  rnnntng  on  tiie  defend- 
ant's ntilxoad.  There  was  a  verdict  and  judgment  for  the  plainttfl.  Defend- 
ant ^^tpeata. 

AnVhxma  C.  Daly,  for  appellant.  J,     A  IT.  B.  LoMy^  for  appellee. 

BoTHBOCK,  J.  1.  The  claim  made  by  the  idalntlir  Is  that  two  horses  were 
killed,  and  a  calf  was  Injured.  One  of  the  horses  was  owned  by  one  Hunt, 
and  the  other  by  one  Shock,  The  calf  was  owned  the  plaintiff.  All  of 
the  damage  accrued  at  the  same  time  and  place.  A  short  Ume  after  the  In- 
jury. Hunt  and  Shock  assigned  their  claims  for  damages  to  the  plaintiff.. 
Afterwards  the  plaintiff  served  the  notice  and  aflBdavlt  upon  tbe  defendant 
which  are  required  by  the  Statute  to  authorize  a  recovery  of  double  the  actual 
damages  sustained  by  tbe  owner  of  the  stock  killed  or  Injured.  The  defend- 
ant objected  to  the  Introduction  of  the  notice  and  affldftvlt  in  evidence.  One 
ground  of  the  (Ejection  was  Uiat  a  claim  of  this  kind,  If  assignable  at  all.  la 
only  assignable  so  fitr  as  actual  damages  are  Involved,  and  that  no  assignment 
for  the  penalty  or  double  damages  is  valid.  Thesame  question  was  raised  in 
a  request  tor  Instructions  to  the  jury.  The  court  refusM  to  give  the  instruo-- 
tioDS  as  requested,  and  held  that  the  claim  was  assignable.  This  is  the  flrst, 
ground  upon  which  a  reversal  of  the  judgment  is  askPd. 

The  general  rule  In  this  state,  under  our  statutes,  is  that  any  cause  of  actioiii 
may  be  assigned.  An  action  for  apersonal  injury  may  be  assigned.  Vimont 
V.  HaUwap  Co.»  69  Iowa.  296.  22  K.  W.  Rep.  906.  and  28  K.  W.  Bep.  612.. 
There  can  be  no  doubt  that  the  claim  for  damages  in  this  case  was  assignable.. 
The  objection  of  the  defeudant  to  the  assignment  cannot  be  sustained.  But 
It  is  insisted  that  the  assignee  could  not  acquire  more  by  the  assignment  than 
fheactnal  claim  assigned,  which,  at  the  time  of  ihe  assignment,  was  the  right 
to  recover  actual  damages,  and  no  more.  The  ground  of  the  argument  is 
that  an  action  for  a  statute  penalty  cannot  be  assigned.  We  think  a  com- 
plete answer  to  this  is  that  no  penidty  was  assigned.  If  the  assignee  had 
otnnmenced  his  action  in  this  case  without  serving  the  notice  and  affidavit, 
there  would  have  been  no  right  to  recover  double  damages.  The  right  ao- 
crued  by  the  service  of  tbe  notice.  It  is  a  right  which  arises,  not  from  the 
fact  of  an  injury  resulting  In  damages  to  tbe  owner  of  tbe  stock  killed  or  in- 
jured, but  by  reason  of  the  failure  of  the  defendantto  pay  the  claim  within  30 
days  after  service  of  the  notice  and  affidavit.  It  is  a  right  that  aocrues  during 
the  process  of  oolleetion,  and  to  insure  prompt  payment  without  potting  the 
cliUmant  to  the  expense  of  litigation.  Counsel  for  defendant  contend  that 
1^  the  very  language  of  tbe  statute  there  can  be  no  recovery  of  the  double  dam* 

>Bee  note  at  end  of  case. 
v.86N.w.no.7— 39 

Digilized  by  VjOOglC 


6U) 


[loini. 


ages  bj  any  one  but  the  owner  of  the  stock.  The  language  Is  that  "such 
owner  shall  be  entitled  to  reoorer  double  the  value  ot  the  stock  killed,  or  dam- 
ages thereto. "  Code,gl289.  Butthe  word  "owner"  is  not  used  in  the  statute 
in  a  restrlctire  sense.  In  the  absence  of  a  statute  forbidding  it,  all  demands 
are  assignable,  and  it  would  be  useless  verbiage  if  the  statute  should,  when 
it  defines  a  right  of  action,  always  confer  the  right  of  action  on  the  party  in  in- 
terest or  Aifa«rij^nM.  We  think  it  is  quite  clear  that  the  assignment  carried 
wHh  it  all  the  rights  of  the  assignor,  as  well  those  which  had  already  accrued, 
as  those  which  might  arise  in  the  collection  of  the  claim. 

2.  It  is  claimed  that  the  judgment  should  be  reversed  for  misconduct  of  one 
the  plaintiff's  attorneys  in  the  dosing  argument  to  the  jury.  It  appears,  by 
an  affidavit  by  one  of  defmdant's  attorneys  that  the  misconduct  complained 
of  consisted  of  certain  alleged  statements,  made  in  the  closing  argument, 
which  were  unwarranted  by  the  evidence  and  facts  in  the  case.  The  attorney 
who  made  the  argument  made  a  counter-alfidavit,  in  which  It  is  claimed 
that  all  that  was  said  by  him  was  in  reply  to  an  argument  made  by  one  of 
defendant's  attorneys.  This  is  denied  by  an  affidavit  of  one  of  defendant's 
attorneys.  The  matter  was  submitted  to  the  court  on  these  affidavits.  We 
cannpt  be  expected  to  reverse  the  ruling  of  the  district  court  on  this  ques- 
tion. The  judge  no  doubt  determined  the  question  upon  his  own  knowledge 
of  what  transpired  at  the  trial,  as  well  as  upon  a  consideration  of  the  con- 
flicting affidavits.  When  we  are  asked  to  reverse  a  judgment  on  the  ground 
of  misconduct  of  an  attorney,  the  record  should  show  the  misconduct  without 
question.  We  cannot  say,  in  this  case,  that  the  court  did  not  correctly  de- 
cide that  there  was  no  misconduct.  Moreover,  see  Rajfbum  r.  Railroad  Co., 
ante,  606,  (decided  at  the  present  term.)  Affirmed. 

Besd,  J.,  {dissenting. )  My  disagreement  is  as  to  the  first  point  ruled  in 
the  foregoing  opinion.  I  do  not  deny  that  a  claim  for  damages  for  an  injury 
«uch  as  is  complained  of  is  assignable.  Keither  do  I  make  any  question  as 
to  the  power  of  the  owner  thereof  to  assign  a  claim  for  double  damages  after 
•the  right  thereto  has  accrued.  My  dissent  is  as  to  what  passed  to  plaintiif 
•under  the  assignment.  When  the  assignment  was  executed,  the  only  right 
4n  existence  was  the  right  to  be  compensated  for  the  injury  sustained.  .Dtf- 
fendant  was  then  liable  only  for  the  value  of  the  property  destroyed.  It  is 
true,  events  might  occur  in  the  future  upon  which  it  would  become  liable  for 
•double  that  amount;  but  no  such  right  or  liability  existed  at  tliat  time,  and, 
onlesB  it  should  occur  In  the  future  that  defendant  should  n^lect  for  30  days 
after  notice  ci  the  injutyto  pay  the  damages,  never  would  exist.  The  assign- 
jnent  passed  to  the  plaintiff  the  demands  which  the  owners  of  the  pro}}ert7 
then  held:  which,  as  1  have  s^d,  were  demands  simply  for  the  value  of  the 
property  destroyed.  It  seems  to  me  Impossible  that  the  assignment  of  an  ex- 
isting definite  claim  should  operate  to  vest  the  assignee  with  rights  which 
tiave  no  existence  the  time  <a  the  assignment,  and  which  are  not  necessarily 
or  certainly  incident  to  the  thing  assigned.  In  my  Judgment,  therefore^  the 
judgment  ought  to  be  modified  by  reducing  the  amount  of  the  recoveiy  to  the 
actual  damages. 

NOTE. 

ToRi»— Aonoir  roB^ABUOlQiuiT.  Aa  a  rule,  oQlysocb  ftcUons  are  usignable  m  sar- 
Vive  the  death  of  a  person,  and  would  go  to  his  executor  or  administrator.  But  the 
numlier  of  actions  which  survive  has  been  greatly  Increased,  by  statute,  In  nearly  all 
the  itates,  over  the  number  which  existed  at  common  taw ;  and  it  is  uow  itfae  gwieral 
dootrise  111  tbia  country  that  all  causes  of  action  based  upon  torts  to  property,  real  or 
personal,  which  dimluiah  the  value  of  the  estate,  survive  to  the  peraonal  repreaentative 
of  the  owner,  and,  aa  a  consequence,  are  assignable.  Davis  v.  Railway  Co.,  25  Fed. 
Rep.  786.  Ill  Michigan,  causes  of  action  for  assault  and  battery,  and  for  raise  imprison- 
ment, survive.  Dayton  v.  Fargo,  7  N.  W.  Rep.  758;  in  Kantai,  actions  for  fi-and,  Davis 
V.  Railroad  Co.,  npra.  But  under  the  statutes  of  Rhode  Uiand,  which  provide  for  the 
survival  of  actions  for  damages  to  the  petvon,  or  real  or  personal  estate^  It  is  held  that 
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an  Mtion  fordeodt  ia  notBariniabls.  Tb«  damage  don*  mtist  be  to  aomekpedllepi^tr 
arty.  Tnfti  t.  Matthaw^  10  Fai.  Bep.60Q.  So,  atao^ln  McMgoMt  Dickinson  t.  Saaver, 
7  K.  W.  JEtep.  183;  Dajton  t.  X^argo.  svpra. 


XBL60H  9.  GHXOAOO,  M.  A  ST.  F.  RT.  CO. 
(i9bprwM  Gburf  4f  Jowo.  Daeamber  K,  1887.) 

1.  RaIMOAD  OoiCPAin»-LlABtLITT  TO  EmPLOTS  FOE  KBQLIQaKOB  OF  Oo-BwnOTB. 

TToder  Code  Iowa,}  1307, proTiding  fortberecoverjof  damagaamBbrcd  byMMKfti 
of  the  negligence  of  a  co-employe,  "  connected  with  the  use  and  operation  "  of  a 
railway,  a  person  injured  in  operatinx  a  ditchinjt-machine  which  Is  carried  on  a 
car,  and  worked  by  the  movement  of  the  car  on  the  railroad  track,  cornea  within 
the  nroTlalon,  and  evidence  tending  to  show  that  the  injury  waa  caneed  hf  the 
n^tllganoeof  eo-emp)oyea  aboald  be  anbmltted  to  the  Jury.* 
3.  NxoLiOKSCT— CoBTuBDToaT— FaoTiiio  or  Jdbt.  * 

Conflicting  evidence  as  to  whether  plaintiff  soflEmd  the  danage  allied  1^  hie 
own  negligence  should  be  aubmitted  to  the  jnry. 

Appeal  from  district  coart,  Soott  eoanty;  A.  J.  IdtnrmawBLL,  Judge. 

The  plaintl£F,  Anton  Kelson,  brought  this  Ktiim  to  recover  damages  for  « 
personal  injury  which  he  nllegw  he  sustained  1^  reason  of  the  negligence  at 
a  oo>employe  while  engaged  In  operating  a  ditching-maohine  upon  a  moring 
tndn  of  cars.  There  was  a  trial  by  jury,  and  a  vwdict  and  judgment  for  the 
defendant,  Flaintllf  appeals. 

Zfeinf  A  HinoM$  for  appellant.  €frmt  <ft  Srant,  for  ^»peUee. 

BoTHBOOKi  J.  I.  At  the  close  of  the  evidence,  tbe  defendant  presented  a 
motion  that  tiie  jniy  be  Insfmcted  to  return  a  vwdict  lot  the  defendant.  The 
motion  was  as  foUows:  *'Fint.  Tbe  undisputed  evidence  shows  that  plaintiff 
was  at  the  time  of  his  Injury  working  on  a  ditching-machine  constructed  on 
a  flat  car,  being  struck  by  a  crsnk  which  waa  made  to  revolve  by  the  lower- 
ii^  of  tbe  bucket,  which  result  was  produced  by  the  weight  oi  the  bucket 
alone;  and  that  said  accident  or  injury  was  not  in  any  manner  due  tothe  neg- 
lect at  any  of  defendant's  agents,  or  the  mismanagement  ot  any  of  ito  em- 
ployee or  agents,  connected  In  any  manner  with  the  use  and  operation  of  its 
r^way  on  or  about  wiilch  tbey  were  employed.  Smmd.  The  nndlq>nted 
evidence  shows  that  the  injury  was  caused  by  his  own  ni^glect  in  not  stand- 
ing out  of  reach  of  tlie  crank  which  struck  him,  when  his  duty  did  not  re- 
quire him  to  be  there,  and  after  he  had  been  inBtructed  and  shown  how  to 
work  the  machine,  and  had  actually  been  at  work  with  it  five  or  six  days,  and 
was  bound  to  take  notice  of  the  danger  of  being  in  reach  of  it  when  not  re- 
quired to  be  there  when  the  bucket  was  to  be  raised."  The  motion  was  sa»' 
talned,  and  this  ruling  of  the  court  is  tbe  grievance  of  whieb  plaintiff  com- 
plains. 

The  first  questiun  presented  is.  was  the  court  in  error  in  determining  that 
there  was  no  sufficient  evidence  for  the  considerBtion  of  the  jury,  and  from 
which  tbey  might  determine  that  the  plaintiff  was  entitled  to  recover  by  rea- 
son of  having  been  injured  by  the  negligence  of  co-employes  while  engaged  in 
an  employment  "connected  with  the  use  and  operation"  of  a  railway,  as  pro- 
vided in  section  1307  of  the  Code?  To  determine  this  question,  it  is  necessary 
to  understand  the  nature  and  cliaracter  of  the  employment,  and  the  cause  of 
the  injury.  The  train  upon  which  the  plaintiff  was  employed  was  what  was 
called  a  "ditohing  train."  As  we  understand  it,  the  train  consisted  of  a  loco- 
motive with  its  tender,  a  caboose,  and  a  flat  car,  upon  whi<di  Uie  ditching- 
machine  was  placed,  and  upon  which  car  It  was  operated  bythe  plaintiff  and 
other  employes.   The  macbinOTy  consisted  of  a  derridc  and  a  scoop  or  shovel 

*  At  to  what  are  injortes  ocenrriiw  in  tbe  *'  use  and  operation  "  of  a  train,  wtthfai  the 
meaning  of  Coda  Iowa, }  U07,  sea  j&vbnm  v.  JtaUroad  Co.,  Uowa,)  oata,  608,  and  aotau. 
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on  each  side  of  the  ow.  The  ba^ets  were  raised  and  lowered  hj  means  of  a 
windlass.  It  was  the  plalntifl's  duty  to  assist  in  raising  one  of  the  buckets 
when  it  was  flUed.  At  the  time  of  the  accident  the  bucket  or  scoop  was  be- 
ing filled.  It  is  not  very  clear  how  or  by  what  force  the  but&ets  were  filled. 
As  we  understand  the  fActs,  the  buckets  were  lowered  to  the  ground  in  the 
ditch,  and  were  filled  by  the  movement  of  thetrain»  which  scooped  the  buckets 
along  on  the  ground.  At  the  time  of  the  accident  the  froi^t  end  of  it  was  too 
low  to  properly  do  its  work,  and  the  rear  end  of  the  bucket  was  letdown. 
As  it  went  down,  it  caused  the  windlass  to  revolve,  and  the  eiank  struck  the 
plaintitT,'  and  broke  his  collar-bone.  Tbera  Is'  no  dispute  that  the  train  was 
moving  when  the  injury  was  received.  There  is  no  complaint  that  the  en- 
gineer in  charge  of  the  locomotive  was  negligent  In  any  respect.  It  is  not 
claimed  that  the  train  was  moved  when  it  should  not  have  been;  indeed,  the 
woi^  in  band  was  accomplished  by  moving  the  train.  The  buckets  or  shovels 
could  be  raised  or  lowered  with  the  train  standing  still,  but  to  do  the  work 
for  which  the  ditching-machine  was  Intended  it  wasabsolutely  necessary  that 
the  railway  be  "operated,"  withtn  the  meaning  of  the  statute;  that  is,  that 
the  engine  and  cars  be  moved  upon  the  track.  Now,  while  thus  engaged,  the 
plaintiff  was  injured.  It  is  very  clear  to  our  minds  that  his  employment  was 
sncb.  at  the  time  of  the  injury,  as  to  bring  him  within  the  class  of  employes 
included  in  the  statute  above  cited.  The  ditching-machine  is  alt(^ether  nn- 
like  a  steam-shoveler,  or  a  dredge  worked  by  a  stationary  engine.  It  was- 
propelled  by  a  moving  engine  upon  the  tracked  the  road,  it  is  true,  the  plain- 
tiff was  not  injured  by  contact  with  the  wheels  of  a  car  or  engine;  but  this 
was  not  necessary  in  order  to  enUtle  him  to  recover,  because  it  is  equally  true 
that,  if  the  car  had  not  been  in  motion  at  the  time,  it  would  have  been  oseiesa 
to  raise  or  lower  the  bucket  or  shoveL  It  was  the  movement  oi  the  train  that 
made  it  necessary  to  lower  the  rear  end  of  the  bucket.  It  was  not  neceesary.. 
to  maintain  the  action,  that  the  plaintiff  should  be  an  employe  engaged  in  the 
actual  movement  of  the  train,  as  an  engineer,  brakeman,  or  conductor;  it  is- 
sufflcdent  if  he  was  one  of  the  crew  necessary  for  the  performance  of  the  work 
intended  to  bedone  b^  the  train,  and  its  machinery  and  appliances.  We  think 
it  is  dear  that  the  proof  shows  the  case  to  be  within  the  statute;  and  we 
do  not  regard  it  as  necessary  todiscuss  the  cases  heretofore  determined  by  this- 
oourt  on  this  question. 

2.  It  is  claimed,  however,  in  the  second  point  of  the  motion,  that  the  undis- 
puted evidence  shows  tbat  the  j^ntiff  was  injured  by  reason  of  his  own  neg^ 
lect.  We  think  there  was  such  a  conflict  In  the  evidence  on  this  question  as 
that  the  case  should  have  been  submitted  to  the  jury.  As  the  cause  must  be 
reversed  and  remanded  for  a  new  trial,  it  is  unnecessary,  and  perhaps  im- 
proper, to  discuss  the  evidence  here.  Reversed. 


Pbart.  v.  Abbahax  and  others. 
(AvrwM*  Obwt  ^  jRwo.  Deomber  16, 1887.) 
MranozpAL  CoarosATiovs— Oonnucn  fob  UioHrnra  Srssns— iHjuscnoir  to  Snruiir 
noK  M&KiKQ  AsDiTiOHAL  CoimAcr. 

In  an  action  for  injant^on  bronxht  by  m  private  dticen  to  restrain  the  mayor 
and  council  of  a  city  from  mtering  into  a  oonbwst  to  hare  the  streets  lighted  by 
dectridty,  It  was  allied  that  a  prior  contract  bad  been  made  with  a  gaa-lielit 
oompanr,  which  was  yet  in  force,  and  that,  by  making  the  second  contrsct,  Uie 
olty  would  Increase  its  Indebtedness ;  bat  it  was  not  shown  that  the  gas-H^t  oom* 
pany  had  the  ability  or  desire  to  perform  lla  contract,  nor  that  the  dty  or  thepIalD- 
tSS  woald  BOBtain  any  inbstantial  iqjury  by  the  contemplated  act.  Aid  that,  with- 
out such  showing,  an  injunction  would  not  be  granted. 

Appeal  from  district  court.  Mahaska  county;  W.  B.  Lewis,  Judge. 
Action  by  C.  F.  Searl  for  an  injunt^on  to  restrain  the  defaidant  oify  ol 
OskiJoosa  and  the  other  defendantSiasnuqrorandoltycoaneUof  ttiadstend- 
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■ant  city,  from  entering  lato  a  contract  with  the  Edison  Electrfo  Lfgfat  Com- 
pany tor  lighting  the  streets  of  the  eity.  A  tempCHVry  injan^on  waa  granted, 
and  afterwards  the  same  was  on  motlcm  diswlved.  From  the  order  dinolv- 
ing  the  injunction  the  plaintiff  aM»eal8. 

J.  F.  A  tr.  R.  Lacy,  tot  appellant.  J,  0.  Mtdeolm  and  Z.  O,  BUmiOiardt 
tor  appelleee. 

Adaus,  C.  J.  The  plaintlfE  avers  that  he  is  a  citizen  and  tax-payer  of  the 
■olty  of  Oskaloosa;  that  thu  city  has  made  a  provision  for  llghUng  its  streets  > 
by  a  contract  with  the  Oskaloosa  Oas  Company,  which  ia  still  in  force,  aod 
that  the  city  has  exhausted  its  power  for  lighting  its  streets;  that,  notwith- 
standing such  fact,  the  officers  of  the  city  are  atraut  to  enter  into  a  contract 
with  the  Edison  Electric  Light  Company  to  light  the  same  lamps,  and  that 
"by  such  contract  the  city  will  increase  its  indebtedness  beyond  the  constittH 
tional  limit.  The  defendants  deny  that  there  Is  any  contract  in  force  between 
the  city  and  the  Oskaloosa  Gas-Ligbt  Company;  and  it  contends  that  in  any 
event  the  plaintiff,  as  a  citizen  and  tax-payer,  is  -not  entitled  to  maintain  an 
Action  for  an  injunction  to  restrain  the  city  council  from  entering  into  another 
contract  for  llgliting  the  streets. 

We  do  not  think  that  it  ia  necessary  to  determine  the  question  as  to  the 
validity  of  the  alleged  contract  between  the  city  and  the  Oskaloosa  Qas-Light 
<3ompany.  For  the  purposes  of  the  opinion,  it  may  be  conceded  that  it  ia 
valid.  It  is  to  be  observed  that  that  company  is  not  complaining.  The  com- 
plaint is  made  by  a  mere  citizen  and  tax-payer,  and  on  the  ground  that  hia 
taxes  will  be  increased.  He  claims,  indeed,  to  have  shown  that  the  taxes  of 
the  city  will  be  increased  even  beyond  the  constitutional  limit.  In  respect  to 
the  latter  position,  that  the  contract  would  create  an  indebtedness  in  excess  of 
the  constitutional  limit,  we  have  to  say  that,  as  auch  contract  could  not  be  en- 
forced* we  do  not  think  that  the  plaintiff  has  any  ground  of  complaint,  at 
least  in  advance  of  any  steps  taken  by  either  party  towards  a  performance  of 
the  contract.  But  we  do  not  think  that  it  ia  made  to  appear  that  the  plain- 
tifTs  taxes  would  be  increased  at  all.  The  Oskaloosa  Gas-Light  Company 
may  have  neither  the  ability  nor  desire  to  perform  its  contract.  If  thb  la  so, 
the  city  might  properly  enough  make  other  proviaion  for  lighting  its  streets. 
In  no  event  would  the  city  be  liable  to  the  Oskaloosa  Gas-light  Company  t<a 
more  than  the  damages  wbidi  it  would  sustain  by  reason  of  the  refusal  trf  the 
city  to  take  and  pay  for  its  gas;  and  it  may  be  that  the  damages  would  be 
such,  if  any,  that  the  city  could  afford  to  pay  tiiem  in  consideration  of  a 
'  ch^per  or  better  service  by  the  other  company. 

The  plaintiff  does  not  show,  with  any  reasonable  certainty,  that  be  would  . 
sustain  any  injury  by  the  coi.templated  action  of  the  council.  Without  sodt 
showing,  we  do  not  think  that  be  ia  entitled  to  an  injnndlon.  Dodge  t. 
Oounca  BluffM,  67  Iowa,  560, 10  N.  W.  Rep.  886;  Qa$  Co.  v.  Des  Moines,  44 
Iowa,  510;  Dodge  t.  WooUey,  18  How.  331.  In  our  opinion  the  injunction 
was  rightly  dissolved.  Affirmed. 


Hinx  «.  Baibd. 

{Supreme  Covrt  vf  Towa,   December  17,  1887.) 

1.  Draiitase — Ebtablibhmskt  of  Ditches — Necbssitt — Wbittem  Recobd, 

Under  God*  lows,  j  12;il^  providing  for  tfae  establishment  and  cattine  of  ditches 
when  the  bowdor  trustees  of  a  town  deemlt  neoessary  forthepoblio  iiealtb,  and 

f)roviding  that  "all  the  findings  and  doingsofthe  tnutees  shall  oerednoed  towrit- 
ng,  and  entered  on  record  by  the  clerk,"  a  ditch  is  not  le^lly  established  without 
a  written  record  showing  the  action  of  the  trastuea,  and  that  tiie  ditcfa.waa  neces- 
sary for  the  public  health.   Beck,  J.,  dissenting. 
S.  8am»— SorMoiiscT  or  Beooed. 

One  of  the  trnsteee  testified  thaf'his  jndgramt"  was  that  the  record  made  by 
the  trustees  did  not  oontidn  these  redtals,  and  no  other  evidence  on  that  qneatlon 
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AppeuAd.  BM,  thmt  thti  wu  nflldwt  cridcnw  fktrai  whfoh  to  draw  tfaa  con- 
eiiuion  that  th»  record  wM  not  properly  mado,  and  thareftire  the  proeeedlogs  of 
the  tmatces  were  invmlld. 

Appeal  from  district  court,  Ysn  Buren  county. 

Action  by  Qurlea  Hull  iot  a  mathdamut  to  oompel  the  Mendant.  Byron 
f.Baixd.toopenaditcb  alleged  tobavebeen  duly estaUished  and  oonstaracted 
under  the  statute,  and  afterwards  obsbructed  by  him.  The  defendant  denied 
the  fiBtabliahment  of  the  ditch.  There  was  a  trial  to  b  Jury,  and»  under  per- 
emptoiy  instruction  fnnn  the  court,  the  jury  rendered  a  rerdiot  for  the  de> 
fendant.  The  plaintiff  appeals. 

Wheny  4  Walker^  for  appellant.   Sloan,  Work  A  Bmon,  fat  a{^)eUee. 

At*  A  MB,  0.  J.  The  ditch  in  question  runs  through  the  defendant's  land, 
but  be  is  not  benefited  by  it.  There  Is  no  doubt  that  the  township  trustees 
attempted  to  establish  it,  and  supposed  that  they  had  It^^ly  done  so.  What 
precisely  th^  did  do  is  not  shown  by  any  exlatii^  recoM.  Whatever  record 
was  made  in  the  matter  appears  to  have  been  destroyed  by  fire.  The  defend- 
ant insists  that,  to  give  the  township  jurisdiction  to  establish  the  ditch,  it 
was  necessary  for  them  to  Qnd  certain  facta  which,  under  the  statute,  justi- 
fied taking  private  property  for  public  me,  and  among  them,  that  the  land  ti> 
be  drained  was  a  source  of  disease,  and  that  the  public  health  would  be  pro- 
moted by  draining  the  same,  and  tliat  the  township  trustees  never  found  such 
facta.  Tbe  statute  (Code,  §  1220)  provides  that  "if  the  trustees  are  satisfied 
£rom  personal  examination  of  the  premises,  or  from  evidence  of  witnesses, 
that  such  swamp  or  marsh  lands  are  a  source  of  disease,  that  tbe  public  health 
will  be  promoted  by  draining  the  aame,  that  such  ditch  is  necessary  for  the 
proper  cultivation  of  such  lands,  that  the  permanent  value  thereof  will  be  in- 
creased thereby,  and  that  it  is  necessary.  In  order  to  drain  said  lands,  that 
such  ditch  should  pass  through  the  land  of  othera,  they  shall  determine  tbe 
direction,  depth,  and  width  of  such  ditch  as  near  as  may  be.  and,  if  neces- 
sary, may  employ  the  county  surveyor  to  assist  them;  and  after  such  exam- 
ination, or  hearing  such  evidence,  may  order  or  refuse  the  construction  of 
said  ditch.  All  the  findings  and  doings  of  the  trustees  shall  be  reduced  to 
writing,  and  entered  on  record  by  the  clei^." 

For  the  purpose  of  showing  the  contents  of  the  lost  record,  the  plaintiff  in- 
troduced as  a  witness  one  Deford.  who  was  one  of  the  towiuhip  trustees  at 
the  time  the  proceedings  in  relation  to  the  ditch  were  had.  He  was  asked  by 
the  court  a  question  in  these  words:  "Did  the  record  that  your  township  trus- 
tees signed  recite  anything  about  the  overfiow  of  the  laud  being  a  source  of 
disease,  or  that  the  public  health  would  be  promoted  by  draining  the  same?" 
To  this  tbe  witness  answered:  "My  judgment  is  that  It  did  not."  We  do 
not  discover  any  evidence  that  the  record  did  contain  autb  recital,  and,  while 
the  testimony  of  Deford  is  not  of  a  very  positive  character,  yet.  It  being  all 
Qiere  Is  which  sheds  any  light  upon  the  question,  we  think  that  the  court 
might  well  have  assumed  that  such  recital  was  wanting. 

Now,  as  the  statute  provides  that  all  the  findings  of  tbe  trustees  shaU  be 
reduced  to  writing,  and  entered  upon  the  recoi-d,  the  presumption  must  be 
that  any  finding  which  the  record  did  not  sliow  was  not  in  fact  made.  We 
have  a  case,  then,  where  the  township  trustees  failed  to  find  that  the  lands  to 
be  drained  were  a  source  of  disease,  andiuiled  to  find  that  the  draining  of  tbe 
same  would  promote  the  public  health.  There  is  no  presumption  that  the 
lands  were  of  that  character.  This  l>eing  so,  it  does  not  appear  that  the  case 
was  one  in  which  private  property  could  be  taken  for  public  use,  and  so  the 
trustees  had  no  jurisdiction  to  order  and  establish  a  ditch. 

We  liave  thus  far  proceeded  upon  the  theory  that  the  statute  makes  the  fact 
that  the  land  is  a  source  of  disease,  and  that  the  draining  of  it  would  promote 
the  public  health,  a  necessary  Jurisdictional  fact.    The  defondant,  however^ 
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takes  a  different  view  of  the  stfttate.  His  vleir  Is  that,  while  it  may  be  a  jn- 
lisdictional  fact,  it  is  not  a  necessary  one,  and  that  the  ditch  might  be  esfcab- 
}Iabed»and  land  condetnnt)d  for  that  purpose,  if  )t  was  necessary  for  the  proper 
ODltivation  of  the  swamp  lands,  or  if  tbbir  permanent  value  would  be  increased 
thereby.  Bat  It  is  to  be  observed  that  the  expresston  of  the  dliZerent  facts 
which  may  be  regarded  aa  calling  for  the  ditch  are  connected  by  the  word 
**and;**  that  is  to  say,  the  word  "and"  is  finally  used,  which  shows  that  it  is 
to  be  supplied  in  what  precedes  where  a  conjunctive  word  is  understood,  as  it 
is  between  the  different  clauses.  In  our  opinion,  all  the  different  facts  enu- 
merated as  calling  for  a  ditch  should  exist  in  a  given  case,  to  justify  its  estab- 
lishment. 

Id  oar  opinion  the  action  of  the  trnstees  was  void.  AflSrmed. 

Beck,  J.,  (diasmUng.}  In  my  opinion,  the  omission  d  tiie  reooid  of  the 
township  trustees  to  show  that  the  existence  of  the  swamp  or  marsh  was  a 
source  of  disease,  and  the  public  health  would  be  promoted  by  draining  it. 
does  not  support  the  oonclusion  that  the  trustees  acted  without  jurisdiction. 
The  existence  or  non-existence  of  tiiese  facts  is  not  a  jurisdictional  matter. 
J urisdiction  was  acqaired  by  the  trustees  by  the  service  of  tlie  notice  required 
by  Code,  g  1218.  In  my  opinion  the  judgment  of  the  district  court  ought  to 
be  reversed. 


B.  Kf.  OSBOBN  &  Co.  D.  SiMNBRSOK. 
(l^ipreme  Court  ^  Iowa.   December  16,  1887.) 

1.  8AI.B— ACfnOH  FOB  Pbicb— l88n»— Etimkcb. 

In  an  action  for  the  pnrcbaM  price  of  a  harvester,  the  sole  lasne  iMlng  whether 
defendant  had  given  the  madiinea  fair  trial,  a  witDsaBcallsd  u  an  expert  for  plain- 
tiff was  uked  to  state  "  how  other  machioes  made  by  plaiotiff  [in  the  same  yearj 
like  the  machhie  sold  [defendant]  worked,— whether  good  or  bad."  Setd,  that  the 
•question  was  properly  excluded,  as  Introdndng  a  new  issne  not  presented  by  the 
pleadings. 

2.  Samk. 

The  witness  was  also  asked  to  atate  "  whether  or  not  the  machine  sold  to  de- 
fendant, the  one  yon  eumlned  at  bis  place,  conid  have  been  made  to  do  good 
work."  Held,  that  the  qnoatlon  was  properly  excluded,  as  not  being  confined  to 
wb^t  the  defendant  contracted  for. 

3.  SaMK— COITTBACF  VOT  StOKBD  BT  DsrHtDAHl— IlffflBncriOim. 

Plaintiff  offered  in  evidence  a  writing  claimed  to  be  the  contract  between  the  par- 
ties, but  which  was  not  signed  by  defendant.  The  court  Instructed  that  "  the  un- 
signed contract  offered  in  evidence  •  •  •  cannot  be  regarded  as  the  contract  of 
the  defmdant  upon  which  the  plaintiff  can  recover  as  upon  a  written  contnet 
signed  by  bim.  *  *  *  It  at  the  most  can  only  be  considered  as  a  part  of  tb» 
trausaction  at  the  time  of  the  n^tiation  and  agreement  between  the  parties.  If 
said  paper  was  read  over  to  the  defendant  accarstely  and  fully,  and  fairly  under- 
stood •  *  *  by  him,  and  be  assented  and  agreed  to  the  terms  therein  stated. 
*  *  *  he  Is  bpund  hr  said  terms,  and  hi*  liability  will  be  determined  aocord- 
iagly."  The  objection  being  to  the  tint  sentence,  Md,  that  In  an  Instrndlon  con- 
sisting of  several  sentences,  all  bearing  on  the  same  question,  all  must  be  read  to- 
gether, and  in  this,  taken  as  a  whole,  the  court  committed  no  pr^odidal  error. 

Ai^ieal  from  district  court,  Wright  county;  H.  C.  Hendebsom,  Judge. 

Action  for  the  purchase  price  of  a  harvesting  machine  which  plaintiff  claims 
to  have  sold  to  defendant,  Fred  Simnerson.  Defendant  admits  that  he  re- 
ceived the  machine,  but  alleges  that  it  was  delivered  to  him  upon  the  under- 
standing that  if,  upon  a  fiiir  trial.  It  wotted  as  represented  by  plaintifPs  agent, 
he  would  keep  it,  and  pay  the  purchase  price,  otherwise  he  was  not  to  keep 
St  or  pay  for  it;  and  that,  upon  a  trial,  it  did  not  work  as  represented.  The 
Terdict  and  judgment  were  for  defendant,  and  plaintiff  appeals. 

SagU  A  Btrdaall,  for  appellant.  A.  A.  Ladd,  tor  appellee. 
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SEETBRfi,  J.  The  verdict  must  be  regarded  as  detwminiog  In  defendant's 
favor  tbe  controversy  between  the  parties  as  to  the  agreement  or  understand^ 
ing  on  which  he  received  the  machine,  which  was  that  he  was  to  give  it  a  fair 
trial,  and,  if  it  worked  as  represented  bj  the  agent,  he  would  keep  it,  and  paj 
the  price  agreed  upon.  He  did  give  it  a  trial  bj  harvesting  10  acres  of  barle/ 
with  it.  He  then  notified  the  agent  from  whom  he  received  it  that  it  did  not 
woi^  satisfactorily,  and  requested  him  to  telegraph  plaintiff  to  send  a  man  to 
put  it  in  order,  which  was  done;  but,  when  the  man  sent  by  plaintiff  went 
to  his  place,  defendant  refused  to  assist  him  to  make  any  further  trial  of  the 
machine,  or  to  permit  his  team  to  be  hitched  to  it  that  the  agent  might  test 
it,  but  declared  he  would  not  keep  it.  and  the  agent  did  nothing  to  it.  The 
evidence  tended  to  show  that  the  barley  harvested  by  defendant  with  the  ma- 
chine was  foul,  and  the  ground  upon  which  it  grew  wet  and  soft;  and  the 
question  arose  whether  the  tri^  afforded  a  fair  test  of  the  quality  and  work- 
ing capacity  of  the  machine.  This  was  a  controverted  question  on  the  trial. 
A  witness  who  was  familiar  with  the  workings  of  the  Osborn  machine  of 
1883,  like  the  one  sold  the  defendant,  and  who  was  an  expert  in  operating 
them,  was  asked  the  following  questions  by  counsel  for  the  plaintiff:  "State 
how  other  machines  made  by  the  plaintiff's  company  In  1883,  like  the  ma- 
chine sold  Simnerson.  worked, — whether  good  or  bad."  "State  whether  or 
not  the  machine  sold  the  defendant — the  one  you  examined  at  his  place — 
could  have  been  made  to  do  good  work. "  These  questions  were  objected  to, 
and  the  objection  sustained,  and  such  ruling  is  assigned  as  error. 

1.  As  to  the  first  question,  counsel  contend  that  it  was  competent  to  show 
how  other  machines  like  the  one  in  question  work.  Conceding  it  to  be  es- 
tablished that  other  machines  worked  well,  then  the  deduction  therefrom 
could  be  drawn  that  the  machine  in  question  had  not  been  fairly  tried.  The 
material  question  was  not  whether  tbe  machine  was  a  good  one  or  not,  and  it 
was  immaterial  whether  it  was  properly  constructed,  but  the  question  was 
whether  it  had  bad  a  fair  trial.  Therefore,  how  other  machines  like  this  one 
worked  was  a  collateral  matter,  and  the  evidence,  if  admitted,  would  have 
introduced  into  tbe  case  an  issue  not  presented  in  the  pleadings,  and  which 
the  defendant  could  not  have  anticipated;  and  that  is,  whether  the  other  ma- 
chines were  in  fact  like  the  one  in  question.  If  this  had  been  conceded,  then 
it  might  be  said  the  question  was  whether  the  machine  was  like  a  model,  or 
in  principle  would  have  been  the  same  as  where  there  baa  been  a  sale  of 
goods  by  sample.  In  such  case,  it  is  clearly  competent  to  compare  and  test 
the  goods  by  the  sample  or  the  machine  by  the  model.  Tilton  v.  Miller,  66 
Pa.  St.  388.  The  question  in  this  case  is  materially  different.  The  right  of 
the  defendant  to  show  that  the  other  machines  were  not  like  the  one  in  ques- 
tion cannot  be  doubted,  and  this  is  clearly  a  collateral  matter.  1  Greenl.  Ev. 
§  852.  This  queetlon  was  determined,  as  we  think,  adversely  to  the  plaintiff 
in  Sai-vesting  Co.  v.  Oray,  100  Ind.  285.  The  subsequent  case  cited  by  coun- 
sel for  plaintiff  of  Bank  t&  Loan  Co.  v.  Dunn,  106  Ind.  110,  6  N.  E.  Kep. 
131.  is  clearly  distinguishable,  and  this  fact  is  recognized  by  the  supreme 
court  of  Indiana.  Tlie  other  cases  cited  by  counsel  for  ttie  appellant  are  not 
applicable. 

2.  As  to  the  second  question,  we  deem  it  sufficient  to  say  that  the  ruling  of 
the  court  is  correct,  conceding  the  inquiry  was  one  in  relation  to  which  the 
evidence  of  an  expert  was  competent,  for  tlie  remon  the  trials  of  tbe  other 
machinee  were  not  made  under  similar  oiicumstaoces;  that  is  to  say,  this  quali- 
fication or  limitation  was  not  omitted  from  the  question  asked.  It  may  be 
this  machine  could  be  made  to  do  good  work  under  faT(H»ble  oiieumstanoee; 
but  this  was  not  what  tbe  defendant  contracted  for.  Tbe  question  asked, 
bowever,  was  so  broad  Uiat  tiie  witness  could  well  have  answered  that  in  his 
opinion  the  machine  could  have  been  made  to  work,  and  the  test  in  his  mind 
would  liave  been  under  favorable  circumstances. 
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8.  The  pLUntiff  offered  in  evidence  a  wrtttog  wbtdi  it  olidmed  wiu  the  con- 
traot  actually  entered  into  between  thepartiea.  It,  however,  wasnotBignedby 
the  defendant,  tvnd  in  relation  thereto  the  court  instructed  the  Jury  as  fol- 
lows: "The  unsigned  contract  offered  in  evidence  *  *  •  cannot  Im  re- 
garded as  the  contract  of  the  defendant,  upon  which  the  plaintiff  can  recover 
as  upon  a  written  contract  signed  by  him.  *  *  *  It  at  the  most  can  only 
be  considered  as  a  part  of  the  transaction  at  the  time  of  the  negotiation  and 
agreement  between  the  parties.  If  said  paper  was  read  over  to  the  defend- 
ant accurately  and  fully,  and  fairly  understood  *  *  *  by  him,  and  he  as- 
aented  and  agreed  to  tite  terms  therein  stated,  •  *  •  be  is  bound  by  said 
terras,  and  his  liability  will  l>e  determined  accordingly.**  The  first  sentence 
of  this  instruction  is  objected  to,  but  prejudicial  error  cannot  ordinarily  be 
based  on  a  single  sentence  in  an  instruction  consisting  of  several  sentences, 
all  Iwaring  on  the  same  question.  The  whole  instruction  must  be  read,  in 
order  to  determine  its  meaning.  Doing  this,  it  seems  to  us  the  instruction 
is  correct  and  just  to  both  parties. 

The  fourth,  fifth,  sixth,  and  seventh  instructions  are.objected  to  by  coun- 
sel. To  set  them  out  would  require  considerable  space,  and  we  deem  it  suffi- 
cient to  say  that  they,  and  all  the  instructions  given,  are  correct,  and  fairly 
state  the  several  propositions  of  law  pertinent  to  the  case.  The  instructions 
given  cover  the  whole  ground,  and  therefore  the  instructions  asked  were  oor^ 
rectly  refused. 

We  cannot  interfere  with  the  verdict  on  the  ground  that  it  is  not  sUBtained 
by  the  evidence.  Affirmed. 


State  e.  Ward. 
(fiuprmnt  Cburt  ^  Jinca.  December  17,  1887.) 

1.  lUra— Wbat  ComrrrcTiB— Fub  aud  Oobbcioh— Resistahob. 

An  allegattoD  offeree  in  bd  indictment  for  rape  ia  proved  by  evldenceof  a  vtola- 
Uon  by  pGysIcal  force,  or  by  evidence  of  a  violation  after  friRnteninfi;  and  coercing 
Into  snbjectioo  the  woman  ravished,  and  hj  eridMice  that  the  woman  did  not  con- 
sent  to  intercourse,  but  used  all  reaiatanoe  in  hw  power,  '*  under  the  circumslancea, 
up  to  the  time  of  intercooise." 

2.  8aii»— Wintns'  Name  hot  IiraoBflED  oH  IroicncBSr— Wxivn  or  OaiKinoB. 

A  witness  called  by  the  state  in  a  prosecotion  for  rape,  whose  name  was  not  in- 
dorsed on  the  indictment,  and  of  whose  testimony  no  notice  was  given,  was,  npon 
objectioQ  of  defendant,  excused,  when  defendant's  coanael  withdrew  the  objection, 
"but  waived  no  rights,"  and  thereapon  the  witneas  was  recalled  and  examined 
without  objection.  JBM,  thatsneh  examination  was  not  error,  aftn  the  withdrawal 
of  objectiona. 

3.  Sake— CaASTiTT  or  PBOeicurszx— Fobh  or  QnnnoH. 

A  question  submitted  to  a  witness  for  d^endant  in  a  proseeetlon  for  rape  was : 
"Are  yon  acquainted  with  thegeneralreputationoftheproaeculinawitneia  •  •  « 
Id  that  community  for  chastity  T  "  Hdd.  that  It  .was  moperly  excluded  as  Incom- 
peteut  and  Immaterial,  as  it  did  not  confine  the  queiaon  of  repntation  to  the  time 
previous  to  the  alleged  rape. 

4.  BAm— OBOfls-BxAMtaATioir  or  Pbosbodtbix. 

Where  it  appeared  that  defendant  in  a  proaeeatlon  for  rape  was  fdven  the  fblleat 
chance  to  eroBS-ezaiuine  the  prosecuting  witness,  It  Is  not  error  to  refuse  the  ad- 
mission of  questions  covering  ground  already  covered  by  the  testimony,  nor  to  re* 
fuse  the  admission  of  qaeslions  dearly  improper. 

5.  Sax>— REFtrrATloM  or  Difshdakt  as  Fkacbablb  abd  Law-Abiqivo. 

A  question  put  to  a  witness  for  defendant,  who  waa  testifying  as  to  the  Tatter's 
reputation, in  these  words:  "Are  you  acquainted  with  his  reputation  as  a  peace- 
able, law-abiding  citizen  ?  " — was  excluded  as  incompetent  and  immaterial.  H^d, 
that  the  ruling  might  well  be  sustained,  on  the  ground  that  the  question  was  not 
explicit  by  reason  of  the  omisslou  to  include  defendant's  reputation  in  the  com- 
munity where  he  dwelt  at  and  before  the  comniisdon  of  the  offense. 
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Appeal  from  district  court,  TToodbuzy  county;  C.  H.  Lewis,  Judge. 

The  defendant,  Fred  Ward,  was  Indicted,  tried,' and  convicted  of  the  crime 
of  rape,  alleged  to  have  been  cMnmltted  upon  tbe  person  of  one  Mrs.  Mo- 
Olashen,  and  be  appeals. 

Murphy  dk  Brost,  for  appellant.  A.  J.  3aker,^Aity.  Gen.,  for  the  State. 

BoTHBOCK,  J.  1.  The  complainant  is  a  married  woman  and  the  mother  of 
three  smidl  diUdren ;  the  youngest  of  which,  lA  tbe  time  the  alleged  crime 
was  committed,  was  about  nine  months  old.  They  resided  with  her  husband 
at  a  country  place  in  Woodbury  county,  where  the  husband  was  engaged  in 
operating  a  saw-mill.  The  defendant  is  an  unmarried  man,  and  at  present 
goes  by  the  name  of  JTred  Ward.  He  had  been  living  in  Woodbury  county 
some  two  or  three  years,  and  for  about  eight  months  before  the  alleged  crime 
was  committed  he  hnd  been  working  in  the  neighborhood  of  McGlashen^a 
saw-mill.  X7p  to  the  time  when  he  went  into  that  neighborhood  his  name 
was  Redman.  It  does  not  appear  for  what  purpose  he  changed  his  name, 
and  it  Is  probably  not  a  material  inquiry  in  the  case.  On  Sunday  afternoon, 
August  25,  1885,  the  complaining  witness  was  at  home  with  two  of  her  chil- 
dren. Her  husband  was  away  at  a  neighbor's  house  with  the  oldest  child. 
The  defendant  came  to  the  house  on  horseback,  tied  bis  horse,  and  weiit  in 
the  house,  and  had  sexual  interconrse  with  the  coroplainant.  It  was  claime<] 
on  the  part  of  the  state  that  the  defendant  assaulted  the  woman,  and  that  she 
resisted  him.  and  that  the  intercourse  was  effected  by  force,  and  against  her 
will.  Tbe  defendant  claimed,  and  so  testified  on  the  trial,  that  the  ~act  was 
done  with  the  consent  of  the  woman,  and  for  a  consideration  in  money  paid 
to  her.  Two  witnesses  testified  that  they  met  the  pendant  as  he  was  going 
away  from  the  house,  and  some  distance  therefrom,  and  that  defendant  told 
them  that  he  had  been  to  McGlashen's  and  had  sexual  intfflxonrse  with  Mrs. 
McGIashen.   He  did  not  describe  the  means  used  to  effect  it. 

The  complaining  witness,  among  other  things,  testlQed  as  follows:  "I  was 
afraid  of  him,  but  I  didn't  dare  to  run,  on  account  of  my  children.  Well,  he 
took  right  hold  of  me,  and  of  course  I  did  all  I  could  to  get  away  from  lilm, 
and  I  got  out  to  the  front  door  at  once.  I  almost  got  away  from  him,  and  he 
grabbed  my  dress,  and  catched  hold  of  my  arm,  and  I  did  get  away  from  him, 
and  almost  out  of  the  front  door.  He  caught  me  by  one  of  my  arms.  AVell, 
I  don't  just  remember,  but  anyhow  he  just  lifted  me,  and  threw  me  right  onto 
the  floor,  and  threw  his  weight  right  onto  me.  I  made  all  the  struggle  that 
laid  in  my  power.  1  lugged  his  weight  and  mine  all  over  the  floor  as  long  as 
I  had  any  strength.  1  hollered,  and  he  put  his  hand  over  my  mouth,  so  I 
couldn't  holler;  and  then  I  tried  to  hiss  the  dog,  and  I  hissed  the  dog  twice, 
and  he  said,  if  I  did  that  again,  he  would  kill  me.  He  bad  both  of  my  hands 
in  one  of  his,  I  have  told  all  I  did  in  reference  to  resisting  him.  I  did  all 
in  my  power.  He  threatened  to  kill  me  a  number  of  times.  Just  once  he 
raised  his  hand  to  strike  me.  He  accomplished  his  purpose;  he  had  sexual 
lnterco;\!;f  3  with  me  at  that  time.  I  should  judge  it  is  about  a  hundred  yards 
to  my  .rest  neighbor's,  Mr.  Seals.  I  thought  they  were  not  at  home.  It 
was  about  as  far  again  to  my  next  nearest  neighboi.  After  he  accomplished 
his  purpose,  he  told  me,  if  I  ever  told,  be  would  kill  me;  and  then  he  left. 
He  did  not  stay  tb<!re  any  length  of  tim^.  I  did  not  see  him  when  he  went 
away.  When  be  went  away  I  hadnt  ^t  up  yet  off  the  floor.  He  hurt  my 
arm,  and  one  of  my  limbs.  My  dress  was  torn.  There  was  bruises  on  my 
arm  and  one  of  my  limbs.  He  held  my  bands  clasped  by  one  of  his;  he  held 
me  by  this  process,  and  hurt  me.  and  I  never  will  be  as  strong  as  I  was  be- 
fore. When  down  on  the  floor  be  had  his  knees  right  on  me  for  a  time. 
When  he  was  on  me  I  crawled  on  tbe  floor,  or  dragged  on  the  floor,  and  dr^ged 
his  weight.  At  this  time  my  little  baby  was  in  tbe  cradle,  and  my  little  girl 
was  there,  but  when  I  got  up  I  found  her  down  to  the  mill-dam,  to  a  shanty 
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we  had  down  there.  The  child  was  soared  slmoet  to  death.  She  woaldn't 
liudly  come  to  me.  I  found  her  hid  In  a  corner.  Jnst  as  soon  as  I  oonld  gd 
np,  and  get  mj  baby*  and  hunt  up  ny(  other  child,  I  went  away.  I  went  to 
Mr.  Crawford's.  I  did  not  go  to  my  nearest  neighbor,  for  the  reason  I  thought 
they  weren't  at  home;  the  doors  were  all  shut."^ 

It  has  appewred  to  us  to  be  proper  to  set  out  this  testimony,  for  the  reason 
Hut  complaint  Is  made  that  the  defendant  was  denied  the  right  to  fully  cross- 
examine  the  witness.  The  witness  was  cross-ncamined  at  great  length.  The 
evident  porpose  of  the  examination  was  to  show  that  she  consented  to  the 
Intercodrse.  There  was  not  one  word  of  her  cross-examination  Inoonsistent 
with  her  testimony  as  above  set  out.  Objection  was  made  by  the  state  to 
oertiUn  questions  in  the  cross-examination,  and  complaint  is  made  because  the 
objections  were  sustained.  There  is  no  merit  in  tne  objections.  The  ques- 
tions were  either  repetitions  of  others  previously  answned,  or  they  were 
dearly  improper.  We  will  give  two  or  three  of  these  questions  as  examples 
of  otliers.  One  was  as  follows :  "  You  may  state  any  specific  act  the  defend- 
ant did  in.effectlng  an  entrance  to  your  person;"  another;  '*What,  if  any- 
thing, did  the  defendant  uee  to  effect  an  entrance  to  your  person?"  It  is 
perfectly  manifest  that  these  and  other  kindi-ed  questions  were  Improper,  in 
view  of  the  particularity  with  which  the  witness  had  again  and  agtiln  de- 
scribed the  alleged  assault  upon  her.  We  need  not  further  allude  to  these  ob- 
jectionB.  It  appears  to  us  that  thedefendant  was  allowed  the  fullest  latitude 
In  the  croes-examinatton  of  the  witness. 

2.  T lie  defendant  introduced  in  his  defense  a  witness  who  testified  that  he 
lived  in  Floyd  township,  Woodbury  county,  and  that  he  was  acquainted  with 
the  defendant,  and  had^nown  him  at>oat  three  years.  He  wa^  then  asked 
the  question:  "Are  you"*  acquainted  with  his  [defendant^]  reputation  as  a 
peaceable,  law-abiding  citizen?"  The  question  was  objmted  to  by  the  slate 
as  being  Incompetent  and  Immaterial,  and  the  manner  in  which  it  was  asked. 
"Itn  abstract  recites  that  the  "objection  was  sustained,  with  leave  to  call  for 
the  fact  as  to  whether  he  knows  his  general  character  In  the  respect  named." 
13ie  defendant  Insists  that  this  was  erroneous.  And  it  Is  argued  that  the 
witness  shonld  have  been  allowed  to  give  the  general  reputation  of  the  ac- 
cused, as  distinguished  from  his  character  as  a  fact.  The  ruling  of  the  court 
can  well  be  sustained,  upon  the  ground  that  the  question  was  not  full  and 
explicit,  by  reason  of  the  omission  to  include  therein  the  reputation  in  the 
neighborhood  in  which  defendant  lived  at  and  before  the  commission  of  the 
alleged  crime.  The  objection  that  the  defendant  was  not  permitted  to  show 
his  good  chaiacter  Is  not  well  taken,  because  the  witness  was  allowed  to  give 
proper  evidence  on  that  question.  He  was  fully  examined  as  to  the  defend- 
ant's character,  and  the  answers  show  that  the  word  "character"  was  used 
by  the  witness  as  synonymous  with  reputation. 

3.  The  defendant  introduced  one  Kellog  as  a  witness,  who  testified  that  he 
had  heard  of  Mrs.  McQlashen,  the  prosecuting  witness,  and  tliat  he  had  known 
her  for  the  last'two  or  three  years.  He  was  then  asked  the  ques^^o;  "Are 
you  acquainted  with  the  general  reputation  of  the  prosecuting  wi^o^tri,  Mrs. 
McGlasben,  in  that  community  for  chastity?"  Th^  question  was  objected  to 
upon  the  grounds,  among  others,  that  it  was  incompetent  and  immaterial. 
The  objection  was  sustained.  This  was  clearly  correct,  if  for  no  other  reason, 
because  the  inquiry  was  not  limited  to  the  reputation  of  the  prosecuting  wit- 
ness up  to  the  time  and  before  the  alleged  crime  was  committed.  This  was 
an  important  consideration,  inasmuch  as  the  defense  was  not  a  denial  of  sex- 
ual intercourse,  but  was  founded  on  the  alleged  fact  that  the  interconrse  was 
with  the  consent  of  the  prosecuting  witness.  The  defendant  ouglit  not  to  be 
allowed  to  show  a  bad  reputation  without  expressly  disconnecting  therewith 
any  animadversions  there  may  have  been  against  her  growing  out  of  his  own 
act  of  sexual  intercourse. 
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4.  The  state  called  two  witnesses  whose  names  were  not  Indorsed  on  the 
Indictment,  and  no  notice  was  given  d  their  testlnwny.  When  the  Brat  ot 
these  witnesses  waa  called  to  the  stand,  the  defendant  objected  to  the  witness 
upon  the  grounds  abovestated.  The  witness  was  fficoused.  Thereupon  oonn- 
ael  for  the  defendant  said:  "I  deein  to  withdrawthe  objectloni  made  to  Mrs. 
Fettet'  testimony,  but  waive  no  lights."  The  witness  was  recalled  by  the 
state  and  examined,  to  which  the  dnendant  made  no  objeotfon.  His  counsel 
did  not  cross-examine  either  of  these  intnesses.  It  is  cMmed  that  "the  state 
had  no  right  to  examine  these  witnesses;  but  the  defendwt  by  withdrawing 
bis  objection  to  the  examination  of  one  of  the  witnesses,  and  by  filling  to 
make  objection  to  the  examin^on  of  the  other,  must  be  heM  to  have  con- 
sented thereta  It  is  true,  he  consented  without  waiving  his  legal  rights. 
Under  section  S.  e.  168,  Acts  17th  Qen.  Assem..  he  might  have  objected,  and 
the  court  was  evidently  ready  to  exclude  the  witnesses.  There  can  be  no 
doubt  that  the  defendant  could,  by  his  consent,  waive  the  requirements  of  the 
statute,  just  as  he  may  waive  objedlon  to  Incompetent  evidence. 

6.  The  state  requested  the  court  to  give  the  following  instrucUon  to  the 
jury:  "The  allegation  of  force  is  proved  by  any  competent  evidence  showing 
tliat  either  the  person  of  the  woman  was  violated,  and  her  resistance  overcome 
by  physical  force,  or  that  her  will  was  overcome  by  duress  or  fear.  In  eithw 
case,  the  crime  is  complete,  although  she  ceased  idl  resistance  before  the  act  was 
finally  consummated. "  The  court  modified  the  instruction  as  follows;  ^Bnt 
before  the  defendant  can  be  convicted  of  rape,  it  must  be  shown  that  Mrs.  Mi^ 
Glashen  did  not  consent  to  tntOTOourse,  but  that  she  used  all  resistance  in  hw 
power,  under  the  circumstances,  up  to  the  time  of  the  intercoune. "  As  thus 
modified,  the  Instruction  was  given  to  the  Jury.  This  instraction  is  daimed 
to  be  erroneous,  because  there  was  no  evidence  that  the  intercourse  was  ac- 
complished by  duress  or  ttirough  fear.  We  think  there  is  no  merit  in  this  ob- 
jection. If  violently  throwing  the  woman  upon  the  floor,  tearing  the  skirt 
of  the  dress  from  the  waiat.  bruising  her  person,  threatening  to  kill  her.  and 
struggling  with  her  aa  described  by  the  prosecuting  witness,  did  not  put  her 
under  duress  and  in  fear,  she  must  have  been  a  remarkable  woman.  It  la 
further  claimed  that  the  instruction  is  erroneous  because  it  limits  the  resist- 
ance  "  up  to  the  time  of  the  intercourse. "  II  ia  aaid  thia  means  to  the  com- 
meneement  of  intercourse  only,  and  that,  if  she  consented  during  its  pn^ress, 
the  crime  was  not  committed.  Thia  is  an  unwarranted  criti<^m  of  the  io- 
fltruction.  Ita  whole  scope  is  to  the  effect  that.  In  order  to  convict,  the  jury 
must  find  that  she  did  not  at  any  time  consent  to  the  criminal  act.  The  judg- 
ment of  the  district  court  will  be  affirmed. 


Gaiitillon  et  eU.  «.  I>crBTTQtTE  A  V.  W.  B.  Co. 

{Supreme  Oouri  of  Iowa.    December  17,  1887.) 

lUtLBOAD  Cohpahibs— Tax  ir  Aid  or— 8au  of  Bou>  to  Oohhbctikq  Liitb— Tax  ho* 
Ekfobcublb. 

The  electon  of  a  township  voted  « tax  In  aid  of  deftandant  railroad,  payable  when 

■  cortain  naniber  of  mil^  of  the  road  had  been  built,  in  retam  for  wnicK  each  tax- 
payer wonld  be  by  law  entitled  to  a  certain  number  of  sharea  of  stock.  Before  the 
construction  of  the  road  was  begun,  defendant  contracted  with  another  railroad 
company,  stipalating  that,  before  a  certain  date,  it  woald  complete  £0  miles  of  its 
Toad  to  a  junction  with,  and  then  sell  all  its  property  to,  the  laUer  railroad ;  taking 
Its  stock  in  payment.  This  contract  was  signed  by  the  officers,  and  approved  by 
the  directors  of  both  railroads,  but  never  submitted  to  the  Btockholders  of  dther. 
Over  a  year  later,  after  defendant  liad  built  miles  enough  of  road  to  earn  the  voted 
tax,  and  had  finished  tlie  stipulated  50  miles,  the  agreement  for  sale  waa  canoeled 
by  the  officers  of  both  roads,  and  the  cancellation  approved  by  the  stoclEboldera  of 
defendant  company.  On  the  same  day,  a  formal  conveyanceof  all  Its  property  was 
made  by  its  omceia  and  stockliolders  to  the  connecting  road.  It  appeared  that  tba 
connecting  road  furnished  the  money  to  build  defendant's  road,  and.  before  the 
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conTCTancfl,  owD«d  pnctloslly  all  th«  ttock  In  deftndint  coBipanr*  BM  that, 
In  view  of  all  the  dealings  betwean  the  two  companlaa,  the  oontract  of  defendant 
to  convey  all  it  bad  to  the  connecting  road,  notwitlistanding  it  had  not  been  sub' 
mttted  to  the  atockfaoldera  for  approval,  amounted  to  a  sale  and  disposal  of  all  de- 
fendant's road  and  property,  and,  ai  tbia  waa  accomplished  before  the  tax  was 
earned,  payment  of  the  tax  ootild  not  be  enforced.  Sitd,  alto,  (bat  the  tax-payera 
were  not  obliged  to  take  the  stock  of  the  conaeetlng  roao,  Instead  of  atock  id  de- 
fendant company  to  which  the  statute  entitled  them. 

Appeal  from  diatrict  court,  Dnbuque  oountjr;  C.  F.  Coven.  Judge. 

Actum  In  eqaity  by  W.  J.  GantUIon  and  otbeni  to  enjoin  the  collection  of  a 
tax  voted  by  the  electors  of  Jnllen  township  Dnbnqae  county,  in  aid  of  tlie 
Dubuque  &  STorthwestern  Ballroad  Company.  The  relief  asked  was  granted, 
and  the  defendant  appeals. 

9ouke  it  Lyon  and  JAuk  A  Amn,  for  appeUant.  fF.  /.  CantUlon  and 
Wm.  Grahamt  ita  appellees. 

Bkktess,  J.  Counsel  for  the  appellees  contend  that  the  tax  in  question  Is 
Invalid,  or  its  payment  cannot  be  mforced,  for  several  reasons.  One  is  that 
ttie  corporation  has  ^ienated  m  sold  all  of  Its  road  and  pK^>erfy  of  every  de- 
serlption  to  another  oorporaUon,  and  therefore  cannot  issue  and  give  to  each 
tax-payer  the  stock  ot  ttie  WHporation  in  aid  of  which  the  tax  was  v(Aed*  fdr 
the  amount  of  tax  paid  by  him,  as  is  provided  by  thastatute  authorising  man! c- 
Ipalities  to  oontribute  in  aid  of  the  conatructlon  of  railiosds.  Chapter  1381, 
Acta  16th  Qen.  Assem.,  and  acts  amendatory  thereto.  If  the  pnqierty  (tf  the 
corporation  has  been  s<rfd  and  otmveyed  to  anothn  corporation,  within  the 
meaning  and  intent <^  the mlea  established  Inifonnffiff  v.  ifathefOB,G6  Iowr^ 
675. 2A  N.  W.  Sep.  271;  Blunt  v.  Carpenter,  68  Iowa,  265. 26  N.  W.  Rep.  488; 
and  Bartta  v.  MeaOer,  88  N.  W.  Rep.  446,— then  the  payment  of  the  tax  can- 
not be  enforced.  But  ooansrt  for  the  appeUant  contend  that  such  rule  is  not 
apidioible,  for  the  reason  that  the  tax  was  earned  before  the  sale  and  convey- 
anraof  the  property  of  the  oorporation.  It  will  be  observed  the  objection  con- 
cedes the  sale  and  conveyance  as  broadly  as  is  claimed,  but  that  it  was  not  made 
until  after  the  tax  was  earned;  that  the  corporation  had  constructed  the  rail- 
road, and  was  entitled  to  the  tax  before  the  aale.  This  is  denit>d  by  counsel 
for  the  appellees.  Tbe  tax  was  voted,  and  one-half  thereof  was  payable  when 
the  corporation  completed  Its  road-bed  and  track  for  Ave  milra  from  Its  east- 
ern  terminus,  and  the  remaining  half  when  ten  miles  was  constructed.  Tbe 
work  of  oonstrudion  was  commenced  In  the  summer  of  1885,  and  the  Stst 
five  miles  waa  completed  before  December  of  that  year,  and  the  second  five 
miles  was  completed  hetore  the  first  day  of  Beptemb^,  1886.  On  tbe  fifth  day 
oi  May,  1885.  which  was  prior  to  the  commencement  of  the  construction  of 
said  road,  except  that  surveys  had  been  made,  and  possibly  the  right  of  way 
and  depot  grounds  had  been  secured,  a  contract  was  entered  into  between 
■aid  corporation  and  the  Minnesota  &  Northwestern  Railroad  Company,  pro- 
viding that  the  Dubuque  Company  should,  on  or  before  a  named  time,  com- 
plete fifty  miles  of  its  road  from  Dubuque  in  a  north-westerly  direction,  and 
the  Minnesota  Company  should  complete  Its  line  so  that,  by  said  time,  a  junc- 
tion of  the  two  roads  should  be  effected,  and  It  was  fprther  agreed  as  follows: 
**(2)  That  at  or  before  the  completion  of  said  line,  the  two  companies  sliatl 
and  will  consolidate  their  properties  into  one  line  by  the  Dubuque  Company 
selling  to  the  Minnesota  Oimpany  all  its  railways  and  appurtenances,  subject 
to  a  mortgage  of  sixteen  tboueand  dollars  per  mile,  (bearing  five  per  cent. 
Interest,)  and  take  Id  payment  therefor  the  common  and  preferred  stock  of 
the  Minnesota  Company  at  the  rate  and  to  the  extent  of  twenty-five  thousand 
dollars  per  mile,  to-wit,  ten  thousand  dollars  per  mile  in  preferred  stock,  and 
fifteen  thousand  dollars  per  mile  in  common  stock;  or  if,  under  tbe  laws  of 
Iowa,  this  method  of  consolidation  cannot  be  effected,  then  the  consolidation 
shall  be  perfaeted  in  some  legal  manner  on  substantially,  the  above  basis." 
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Tbo  contract  wab  signed  by  the  prestdent  and  secretary  of  the  two  oorpora- 
tions*  and  the  seals  thei-eof  duly  attached  thereto,  and,  as  we  understand,  tbe 
contract  was  approved  by  the  board  of  directors  of  both  corporations;  bat  it 
was'  never  submitted  to  aiui  approved  by  the  stockholders  of  either  corpora- 
tion, and  therefore  it  is  claimed  by  counsel  for  tbe  appellants  that  such  eon- 
tract  is  a  nullity.  Afterwards,  on  the  thirteenth  day  of  November,  1886,  an 
agreement  was  entered  Into  whereby  the  foregoing  contract  was  "canceled 
and  annulled."  This  agreement  was  executed  in  the  manner  above  stafced, 
except  that  it  was  not  signed  by  the  secretary  <st  the  Minnesota  Company,  and 
on  the  same  day  It  was  approved  by  tbe  stockholders  of  the  Dubuque  Com- 
pany; but  it  was  not  submitted  to  the  stockholders  of  the  Minnesota  Com- 
pany. On  the  same  day  a  conveyance  was  made  by  the  proper  officials  of  ths 
Dubuque  Company,  whereby  the  oorporatfon  granted,  bai^lned,  sold,  and 
conveyed  to  the  Minnesota  Company  alt  the  railroad  and  railway  known  as 
the  "Dubuque  &  Northwestern  Railway,  including  all  the  railroads,  railways, 
and  rights  of  ways,  and  all  depot  grounds  and  other  lands ;  all  the  trai^, 
bridges,  viaducts,  culverts,  fences,  and  other  structures;  all  depots,  station- 
houses,  engine-houses,  car-bouses,  freight-bouses,  wood-houses,  and  coal- 
houses,  and  other  buildings;  and  all  machine  shops  and  other  shops;"  and  all 
property  of  every  kind  and  description  owned  by  the  Dubuque  Company.  This 
conveyance  was  approved  on  the  day  it  was  executed  by  the  stockholders  of 
the  Dubuque  Company.  It  is  apparent  and  tbe  evidence  shows  that  when 
said  conveyance  was  executed  the  Dubuque  Company  bad  nothing  left  except 
a  few  hundred  dollars  In  its  treasury.  It  had  sold  and  conveyed  all  of  its 
property,  and  to  all  practical  intent  and  purpose  ceased  to  exist,  and  its  direct- 
ors and  stockholders  so  regarded  it,  and  thereafter  ceased  to  do  any  business. 
We  are  uncertain  which  was  first  executed. — the  agreement  canceling  the 
contract  of  May  5th,  or  the  conveyance, — and  in  fact  it  makes  no  difference 
which  was  first  executed.  Both  were  executed  at  the  same  time,  or  so  nearly 
so  as  to  constitute  a  single  transaction.  The  conveyance  simply  carried  into 
effect  tbe  contract  made  May  5th;  and  this  being  so,  it  is  difficult  to  see  why 
tbe  latter  was  canceled.  No  satisfactory  reason  is  shown  why  such  course 
WHS  adopted.  To  our  minds  it  is  perfectly  apparent  that  the  agreement  of 
May  &th  was  canceled  because  it  was  well  known  and  understood  that  theoon- 
veyance  would  be  executed. 

We  are  clearly  of  the  oj^nion  that,  at  the  time  the  oanceUatiflB  was  made, 
the  Dubuque  Company  were  powerless  to  do  any  act  which  the  Minnesota 
Company  might  see  fit  to  object  to.  It  wae  in  fact  at  that  time  bound  hand 
and  foot  to  the  Minnesota  Company,  and  could  not  do  otherwise  than  cany 
into  effect  the  policy  it  might  dictate.  This  conclusion  is  based  upon  the  evi- 
dence, and  we  deem  it  sufficient  to  say  that  our  conclusion  Is  that  the  Minne- 
sota GtHupany  furnished  tbe  money  to  construct  the  road,  and,  because  of  this 
fact,  and  certain  contracts  entered  into,  the  Minnesota  Company,  or  persons 
acting  for  such  company,  owned  practically  all  the  stock  in  the  Dutmqne 
Company  for  some  time  preceding  the  conveyance,  and  therefore  the  Minne- 
aota  Company  could  dictate  the  policy  to  be  punued.  and  bad  the  power  to  en- 
force the  same.  We  mu^t  not  be  understood  as  intimating  the  Minnesota 
Company  did  anytlung  improper.  On  tlie  contrary,  we  think  that  what  it  did 
was  entirely  consistent  with  and  done  for  its  best  interests;  but  while  this  is 
80,  neither  of  these  corporations  could  act  so  as  to  impair  the  rights  of  the 
tax-payers.  By  the  contract  of  May  5tb,  the  Dubuque  Company  obligated 
itself  to  sell  and  convey  all  that  it  has.  At  that  time  tbe  tax  was  not  earned, 
and  said  company  could  not  at  that  time  have  enforced  the  payment  of  the 
taX(  and.  In  view  of  other  contracts  made  about  that  time,  and  all  the  facts 
and  oircumstanoee,  together  with  the  subsequent  acts  and  conduct  of  botfacoi^ 
porations,  the  contract  ntade  in  May  amounted  to  a  sale  and  disposal  of  all 
the  rpad  and  property  of  the  Dubuque  Onnpany,  and  it  was  aa  ondmtood. 
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and  tbereftee  this  oaM  Is  wiUiin  the  oases  abOTO  cited-  Keitfaerof  th«  corpo 
rations  T^;arded  the  contract  made  in  May  as  a  nullity,  and  it  can  hardly  be 
«o  regardtid  when  the  question  is  practically  considered,  conceding  the  approval 
thereof  by  the  stockholders  eesratiaL  This  could  in  all  probability  have  been 
procured  at  any  time.  Again,  tt  may  be  regarded  as  doubtful  whether  any 
one  but  a  stockholder  could  avoid  it.  But  conceding  otherwise,  we  feel  satis- 
fied that  the  plaintiffs  were  not  bound  to  take  such  risk  and  the  burden  to  es- 
tablish that  the  contract  was  void.  It  is  said  that  the  plaintiffs  can  have  stock 
in  the  Minnesota  Company  in  the  place  and  instead  of  stock  in  the  Dubuque 
Company,  and  thi^  the  former  is  of  greater  value  than  the  last-named  stock 
could  ever  possibly  be.  This  last  proposition^  uncertain,  and  must  ever  re- 
main so.  But  conc»ding  all  that  is  claimed,  It  seems  to  us  that  the  tax-payers 
who  voted  against  the  tax  are  at  least  entitled  to  the  thing  the  statute  pro- 
vided they  should  have.  They  cannot  be  compelled  to  take  something  else, 
which,  in  the  opinion  of  some  business  man,  is  of  greater  value.  It  is 
claimed  the  plaintiffs  are  estopped  by  their  conduct;  but  this  question  was 
considered  and  determined  adversely  to  appellants  in  BartM  t.  Mtadtr,  b»- 
fwe  cited. 

The  judgment  of  the  district  court  Is  i^rmed. 
Adams,  C  J.,  took  no  part  in  this  case. 


MooBB  «.  HxLD  et  at* 

(Buprmt  OniH  ef  Iowa.   December  17. 18870 

1.  AffkaI/— Pailubi  to  Sbkvb  Koncs  of  Apfml  oh  Co-Fabths. 

Code  Iowa,  2  3174,  provides  that  "  s  part  of  several  co-parties  may  appeal,  bat  In 
such  case  they  roust  serre  notice  oftbe  appeal  upon  all  the  other  oo-partlee."  8ec- 
tioDsSlTSandaiTS,  however,  pro  vide  that  an  appeal  ifl  taken  byflervinganoticeupon 
the  adverse  party  or  bis  agent,  and  that  the  appeal  shall  be  deemed  perfected  when 
Bach  service  is  made,  and  the  clerk's  fees  secared.  Where  an  appeal  wasdnly  taken 
by  two  of  several  co-parties,  but  without  sea-vice  of  notice  on  the  other  co-parties, 
hsid  that,  notwithstanding  appellants'  oiiiisdon  to  serve  noUce  on  the  co-parties, 
the  coart  had  jDri8<Uction  to  determine  sooh  qoastioni  as  only  aflbotad  the  Intv- 
eati  of  appellants  aud  the  advenw  party. 

%  Sun— ArpuL  rsoM  Judombhi  TAxise  Cosia. 

iTeU,  alto,  that  an  appeal  taken  byoueof  seveiBl  OO-partles  from  a  Jadgment  tax- 
ing costa  against  all  of  ^em  was  such  an  appeal  as  the  court  coald  not  consider, 
nnleas  notice  had  been  served  upon  the  other  co-parties:  for  a  modlflcatlon  of  the 
jadgmmt  aa  to  one  oo<paity  would  affeet  the  rights  of  all  the  othwa. 

S.  MuirioirAL  Cosnmneas— AofeioK  to  Paavasi  Exsooiioii  ot  Comnaof— Tttm  n» 
Hasb  Pabtt. 

In  an  action  by  a  tax-payer  uahist  the  mayor  and  trustees  of  a  town  to  prevent 
the  execution  of  a  contract  made  by  them  for  the  purchase  of  a  tract  of  land  from 
one  of  the  defendant  trosteea,  where  the  land  had  been  conveyed  to  the  town,  and 
partly  paid  for,  the  court  ordered  the  trustee  to  refbnd  the  money,  and  appointed  a 
oommnsioBa-  to  reoonvey  to  him  (he  property.  SM,  that  the  town,  not  belilg 
nadeaparfyto  tha  proGeedinfL  oool^  not  oe  dlvestsd  of  the  property,  nor  could 
the  tniitee  be  required  to  reftand  the  money  ^thont  a  valid  reoonveyanee  of  the 
land. 

Appeal  from  distaict  court,  Boone  county. 

Plaintiff,  John  D.  Moore,  is  a  tax-payer  in  the  town  of  Booneboro.  The 
defendant  QeorgeW.  Hoover  is  mayor,  and  the  defendants  Burkfy,  Bowman. 
Sherman,  Held,  ani  Babcook  ue  trustees,  and  defendant  Mathews  la  recorder, 
of  said  town.  Plaintiff  brought  this  action  to  ei^oin  the  defendants  from 
negotiating  certain  bonds  of  the  towxk,  and  from  paying  any  mone^y  belonging 
to  the  ctnporatlon  upon  certain  contracts  for  the  purchase  of  a  tract  of  ground, 
and  the  erection  <it  a  building  thereon.  The  petition  also  pr^ed  for  general 
relief.  The  contract  for  the  purehase  of  the  ground  was  entered  into  witii 
dirileDdaqt  Qtdd.  and  before  the  action  was  commenced  he  bad  eovTeiyed  the 
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premises  to  the  town,  and  bad  also  reoelTed  a  part  of  tb«  oonsideratlon  agreed 
to  be  paid  therefor.  The  district  court  entered  judgment  restraining  the  aale- 
ot  the  bonds,  and  the  payment  of  any  money  on  the  contracts;  also  requlring- 
de^dant  Held  to  pay  back  to  the  town  the  amount  (tf  money  received  by  him 
under  the  contract,  and  appointing  «  commissioner  to  reoonv^  the  premises- 
to  him. 

S.  L.  Greene,  tea  appellants.  8.  B.  Dyer  and  Bamaeif  A  BrwOtett,  tar  ap-^ 

pellee. 

Beed,  J.  On  the  eighteenth  of  October.  1884,  a  resolution  was  introduced 
in  the  town  oounell,  and  declared  adopted,  whereby  the  council  resolved  to- 
purchase  certain  specified  real  estate,  at  the  price  of  97,500,  for  the  pur- 
pose of  erecting  thereon  a  town  hall.  On  the  third  of  Xovember  fc^lowing, 
an  ordinance  was  introduced,  providing  for  issuing  the  bonds  of  the  town  to* 
the  amount  of  83,500  to  raise  the  money  to  pay  for  the  real  estate  and  for  the 
erection  of  the  building  thereon.  The  oi'dinance  was  once  read  on  the  day  it 
was  offered,  and  at  a  subsequent  meeting,  held  ou  the  fifth  of  the  same  month,- 
its  second  and  third  reading  were  dispensed  with,  and  it  was  published  and  re- 
corded among  the  ordinances  of  the  town.  PlsiintifF's  complaint  la  that  it 
was  never  in  fact  put  upon  its  final  passage  or  adopted,  and  that  the  requi- 
site number  of  trustees  did  not  vote  to  suspend  the  rulerequiringitto  be  read 
upon  three  different  days  before  being  put  upon  its  passage,  and  that  neither 
it  nor  the  resolution  received  the  number  of  votes  requisite  to  their  adoption  ^ 
also,  that  the  price  agreed  to  be  paid  for  the  real  estate  was  greatly  in  excess 
of  its  real  value,  and  that  the  contract  for  its  purchase  was  unlawful  for  that;, 
iind  the  further  reason  that  defendant  Held,  the  person  with  whom  it  was 
made,  was  a  trustee  and  member  of  the  councU. 

1.  Appellants  served  their  notice  of  appeal  on  plaintiff  and  the  clerk,  but 
did  not  serve  It  on  the  other  defendants.  Appellee  filed  a  motion  to  dismiss- 
the  appral,  for  the  reason  that  the  co-defendants  were  not  served.  Tlie  ques- 
tion which  arises  under  the  motion  is  whether  this  court,  in  the  absence  of 
the  other  defendants,  has  jurisdiction  in  the  case.  Section  3174  of  the  Code- 
is  as  follows:  "A  part  of  several  co-partiee  may  appeal,  but  in  such  case  they 
must  serve  notice  of  the  appeal  upon  all  the  other  oo-paities,  and  file  the 
proof  thereof  with  the  clerk  of  the  supreme  court.**  Sections  3178  and  S179- 
are  as  follows:  **An  appeal  is  taken  by  the  service  of  a  notice  in  writing  on 
the  adverse  patter,  his  agent,  or  any  attorney  who  appeared  for  him  in  the 
court  below,  and  also  upon  the  dark  of  the  court  wlierein  the  proceedings 
were  bad,  stating  the  appeal  from  the  Nme,  or  from  some  part  thereof,  defln- 
Ing  such  part."  "An  appeal  shall  not  be  perfected  until  the  notice  ttureof 
baa  been  served  upon  both  the  party  and  the  clerk,  and  the  clerk  paid  or 
cured  bis  fees  for  a  transcript.  *  *  ***  We  think  that  the  requirement 
thiU  the  notioet  when  the  appe^  is  taken  by  a  part  of  several  oo-parties,  shall 
be  serrad  upon  the  other  co-parties*  is  not  a  jurisdictional  one.  This  is  ap- 
parent fhnn  the  language  of  sections  8178  and  8179.  Under  those  sections, 
the  appeal  fs  taken  by  serving  the  adverse  party  and  the  clerk  with  the  no- 
tice; and  it  la  deemed  perfected  when  auch  service  Is  made,  and  tiie  fees  of 
the  clerk  for  a  transcript  are  paid  or  secured.  When  that  Is  done,  this  court 
has  jurisdiction  to  determine  such  questions  in  Uie  case  as  affect  only  tfae- 
rlghts  and  interests  the  appellant  and  the  adverse  party.  It  sometlmes- 
occurs,  however,  that  the  judgment  appealed  from  cannot  be  modified  or 
Tersed  without  injuriously  affecting  the  interata  of  the  oo-parties  with  the 
appellanl.  In  such  cases,  we  will  not  consider  the  wpeal  unless  the  co- 
parties  have  been  served.  Bunt  r.  HawUs/^  70  Iowa,  1^,  30  N.  W.  Bep.  477. 
There  are  qneations  In  this  case  with  which  the  defendants  who  did  not  appeal 
bave  no  concern.  The  motion  will  therefore  be  overruled. 

2i  The  town  of  Bocmeboro  was  not  made  a  party  to  the  acti<Mi.   The  ]udf- 
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ment,  however,  in  eflEeot  nffdadB  the  oontiHt  between  It  and  defondant 
Held.  He  is  leqnlred  to  pay  back  the  money  whlob  he  received  under  the 
contract,  and  a  commisBloner  ^>pointed  by  the  oooit  la  ordered  to  ezeente  to 
falm  a  conveyance  of  the  pxope^.  But  the  town  cannot  be  dlnated  of  tlia 
property  by  a  proceeding  to  which  it  la  not  a  party;  n<nr  can  he  be  required  to 
refund  the  moaey  witliout  being  placed  fn  $tatu  quo.  The  con voyaace  by  tiie 
oommlasioner  will  not  do  that,  for,  as  the  town  la  not  a  party  to  tlie  action, 
the  conveyanoe  would  not  divest  it  d  thepropwtiy.  The  oaee  is  wiOiin  ttie 
principle  of  Turner  v.  Cnum,  70  Iowa,  208,  80  H.  W.  Bap.  483. 

3.  The  judgment  bdow  taxes  all  of  the  ooata  of  tiie  prooeeding  to  tJiose  de- 
fendanti  who,  as  members  of  the  town  eoQDcU,  voted  ia  favot  of  the  passage 
of  tlie  resolaUon  and  ordinance.  Appellant  Bowman  complains  of  this  put 
of  tlw  judgment;  but  it  ia  obvions  that  tlw  Judgment  in  that  respect 
oould  not  be  modified  ^thout  affecting  the  interests  those  defendants  who 
did  not  appeal.  Under  the  rule  laid  down  In  tlks  ilxst  division  of  this  o^nlon, 
then,  we  will  not  consider  that  question. 

So  much  of  the  jodgmex^  as  requires  tiie  defendant  Held  to  refund  tlie 
m«moy  received  by  him  under  tiie  oontraet,  and  directs  Me  commissioner  to 
reoonvcy  the  imparty  to  him.  is  reversed,  ^ke  other  pxovidonst  we  hdd, 
cannot  on  this  ^^eal  be  reversed.  Modified. 


Stats  e.  Ooixxs. 

(SnjprmM  Cburf     loma.  X>ecember  17,  U87.) 

Imontrar  m  Ihideicatioh— GsAin)  Jubt  Ihdiot  Sua  BroBTs  Arraa  Dmaau  or 
Chasos. 

Code  loVB,  14290,  prarlding  thmt  tha  dlunlMl  of  mohmrge  aninst  apenon  by  a 
grand  Jury  "  doea  not  prarent  the  aame  from  being  again  submitted  to  a  grand Jorjr 
aa  often  aa  tha  court  may  direct,  but,  without  aach  direction,  It  cannot  again  be 
anbmttted,"  do«B  not  forbid  the  grand  Jury  from  flndliut  an  indlctmant  upon  tb^ 
own  motion  on  a  cbarga  that  baa  onoa  ba«i  dlamliaad,  rat  whlidi  haa  not  bem  re- 
anbmlttad  by  the  oooii. 

Appeal  from  district  court.  Dee  Mtdnes  county;  0.  H.  Fhxlps,  Judge. 

This  is  an  appeal  by  the  state  from  an  order  dismissing  an  indictment 
against  the  defendant,  Charles  ColUs. 

A,  /.  Baktr,  AXty.  Gen.,  for  the  State.  Anirobu$  «ft  MeAHkur,  for  de- 
fendant. 

^KD,  jr.  A  preliminary  information  was  filed  before  a  magistrate,  duug- 
Ing  the  defendant  and  one  Frank  Clark  with  a  public  offense.  Upon  an  ex- 
amination, the  magistrate  held  the  parties  to  answer  any  indictment  which 
the  grand  jury  might  return  againat  them.  At  the  next  term  of  the  district 
court,  the  papers  relating  to  the  preliminary  examination  were  submitted  to 
the  grand  jury,  but  the  grand  jury  refused  to  find  an  Indictment  against  the 
parties,  and  returned  the  papers  with  an  indorsement  thereon  to  the  effect 
that  the  charge  was  dismissed.  A  subsequent  grand  jury,  however,  without 
having  had  the  charge  submitted  to  it  by  the  court,  returned  an  indictment 
against  this  defendant  alone,  charging  him  with  the  same  public  offense. 
The  ground  of  the  motion  to  dismiss  Is  that  the  grand  jury  did  not  have  au- 
thority, in  the  absence  of  an  order  of  court  resubmitting  the  charge  to  them, 
to  return  an  indictment  charging  the  defendant  with  the  same  offense.  It  is 
the  duty  of  ttie  court  to  submit  to  t)te  grand  juiy  aU  papers  relating  to  the  ar- 
rest and  preliminary  examination  of  persons  who  have  been  held  to  answer. 
Code,  g  4289.  The  same  section  also  provides  that  the  grand  jury,  if  it  re- 
fuses to  find  an  Indictment  in  apy  case  thus  submitted  to  it,  shall  return  the 
papers  therein  to  the  court,  with  an  indorsement  therein,  signed  by  the  fore- 
man, to  the  effect  that  the  change  is  dismissed.  It  thenupon  beemnee  the 
v.86N.w.no.7— 40  ^  , 
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ixLtfot  Uw  eoQii  to  onler  the  dlseharge  of  the  defendnit  from  oosto^r,  or  the 
exoneration  of  his  trial,  unlem  the  ooart  should  be  of  c^inlon  that  the  charge  be 
again  submitted  to  the  grand  jnry.  In  which  case  tiie  d^mdant  may  be  con- 
tinued on  bail  or  In  custody  until  the  next  term  of  coart.  Section  4290  is  as 
follows:  "Such  dismissal  of  the  charge  does  not  prevent  the  same  from  being 
again  submitted  to  a  grand  juryas  often  as  tbeoourt  maj direct;  bat  without 
such  direction  it  cannot  agiUn  be  submitted." 

The  question  in  the  case  is  whether  the  last  clause  of  the  section  prohibits 
the  grand  jury  from  finding  an  indictment  on  a  charge  which  has  once  been 
dismissed,  bat  which  has  not  been  resubmitted  to  it  by  the  court  We  think 
It  does  not.  The  provision  relates  merely  to  matter  of  the  nibmUHon  of  ancb 
causes  to  the  grand  jury.  After  th^  have  been  once  dismissed,  tbey  can  be 
resubmitted  only  by  direction  of  the  court;  that  is,  the  court  can  require  the 
grand  jury  to  again  Investigato  the  cbwge,  tmly  1^  directing  it  to  be  r«ub- 
mitted.  But  the  power  of  the  grand  jury  in  the  premises  is  not  dependent 
upon  the  order  or  direction  of  the  court;  its  powers  and  duties  ara  prescribed 
by  other  provisions  of  statnte.  The  oath  which  is  administered  to  the  mem- 
bers of  the  grand  jury  requires  them  to  make  diligent  Inquiry  and  true  pre- 
sentment of  aU  public  ofEensee  against  the  people  of  the  stato.  committed  or 
triable  within  the  county,  of  which  they  have  or  can  obtain  legal  evidence. 
Oode,  {}  ^268.  And  section  4272  provides  that  "the  grand  jury  has  power, 
and  it  is  made  Its  dufy,  to  inquire  into  all  indictable  offenses  committed  or 
which  may  be  tried  within  the  coun^,  and  present  them  to  the  court  by  in- 
dictment" The  general  nature  of  the  powers  and  duties  imposed  upon  the 
d  jury  by  the  provisioiiB  is  in  no  manner  qualified  or  limited  by  section 
.  Bevened. 


HiNSON  V.  Bailet  et  al. 

(Suprm*  Qrart  t(f  Iowa.   December  IT.  1R87.) 

DoD— DsurxBT— Bbcbov— DsATH  or  Gbantob— TmrAHDiTABY  DnposmoK. 

Defendant  and  hermotberwenttogethertoaJiiBtice  of  the  peace,  where  the  mother 
rigned  and  acknowledged  a  deed  oonveyiziK  certain  ptovBrty  to  deliMidant  Th« 
mother  then  left  the  deed  in  the  custody  of  the  joatioe,  with  InstnifltloM  to  keep  It 
nntil  she  bad  died,  and  then  file  it  for  record.  The  justice  told  hershe  could  bava 
the  deed  whenever  ehe  wanted  it,  bat  she  replied :  "  I  don't  want  it.  Too  must 
keep  It  DDtll  X  die."  She  also  told  defendant  that  she  had  deeded  the  land  to  her. 
Held,  that  the  evidence  showed  a  present  dellTery,  and  not  an  attempt  to  make  a 
teetamentary  disposition  of  the  propvty. 

Appeal  from  district  court,  Dea  Moines  county;  0.  H.  Phelps,  Judge. 

Action  by  Joab  Hinson,  Jr.,  for  partition  of  certain  land.  The  defend- 
ants, Sarah  Bailey  and  Eesi^h  Foster,  deny  that  the  plaintiff  has  any  Interest 
In  the  landt  and  aver  that  they  &re  the  sole  owners  of  the  same.  The  oourt 
found  for  the  deftndanto,  and  dismissed  the  plaintlfl's  petition,  and  he  ap- 
peals. 

Netoman  dk  Blake,  D.  T.  Overton,  and  Poor  (ft  B<ad$otn,  tor  appellant.  /. 

C.  Power,  for  appellee. 

Adams.  C.  J.  The  land  was  formerly  owned  by  one  Eva  Hinson.  now  de- 
ceased. The  plaintiff  and  the  defendants  are  her  children  and  only  heirs. 
The  plaintiff  avers  that  his  mother,  Eva  Hinson,  died  intestate  and  seized  of 
the  land.  The  defendants  claim  to  be  the  owners  of  the  same  by  deed  from 
Eva  Hinson.  The  plaintiff  do«  not  deny  the  execution  of  the  deed,  bat 
avers  that  the  grantor  was  not  of  sufficiently  sound  mind  to  execute  a  valid 
deed.  He  also  avers  that  there  was  no  delivery  of  the  deed  by  tlie  grantor. 

As  to  the  alleged  lack  of  mental  capacity  of  Mrs.  Hfnson  to  make  the  deed, 
we  have  to  say  that  we  have  all  read  the  evidence  separately,  and  have  all 
reached  the  oonolualoD  that  the  plaintiff's  positi<m  cannot  be  sustained. 
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The  alleged  want  of  delivery  preBents  a  question  of  more  difficulty.  The 
facta  are  that  Mrs.  Hlnson  had  previously  made  a  will  devising  the  land  to 
her  daughters.  Afterwards  she  concluded  to  revoke  her  will,  and  make  a 
•deed  of  the  land  to  her  daughters.  She  and  the  defendant  Sarah  Bailey  went 
to  a  justice  of  the  peace,  and  she  signed  and  acknowledged  a  deed  before-him. 
She  then  left  the  deed  in  the  custody  of  the  justice,  wIUi  instructions  to  keep 
it  until  she  had  died,  and  then  Hie  the  deed  for  record.  The  justice  told  her 
tliat  she  could  have  the  deed  whenever  she  should  want  it,  but  she  replied: 
'*!  don't  want  it.  Tou  must  keep  it  until  I  die."  She  told  the  defendant 
Sarah  Bail^,  who  had  accompanied  her  to  the  justice,  that  she  had  deeded 
the  land  to  her,  as  Mrs.  Bailey  understood.  The  plaintiff  claims  that  the  de- 
sign of  Mrs.  Hinson  was  that  the  deed  should  take  effect  only  after  her  death, 
and  that,  such  being  the  fact.  It  was  testamentary  in  its  character,  and  in- 
valid,  because  not  executed  with  the  formalities  which  would  enable  it  to 
take  effect  as  a  will;  citing  Leaver  v.  Oausa,  62  Iowa,  314, 17  N.  W.  Rep.  522; 
Baker  v.  Baskell,  47  N.  H.  479.  The  defendants  contend  that  the  grantor 
intended  that  the  deed  should  take  effect  immediately,  but  that  it  should  not 
be  recorded  until  after  her  death,  and  that  the  justice  of  the  peace  was  made 
by  her  custodian  of  the  deed  to  carry  out  her  intentions  in  Uiat  respect.  In 
supporting  this,  our  attention  is  called  to  the  fact  that  the  evidenoe  shows  in- 
disputably that  Mrs.  Hlnson  did  not  contemplate  the  possibility  of  reclaiming 
tlie  deed,  and  did  express  herself  to  Mrs.  Bailey  as  having  made  a  convey- 
ance. In  our  opinion,  this  position  must  he  sustained.  It  may  be,  as  claimed 
by  plaintiff,  that  she  did  not  surrender  possession  to  the  grantees;  but  the 
circumstances  are  such  that  we  cannot  attach  much  importance  to  such  foct. 
In  view  of  what  Mrs.  Hinson  appears  to  have  said  to  the  justice,  and  of  what 
she  said  to  Mrs.  Bailey,  we  do  not  discover  any  motive  which  she  oould  have 
had  in  making  the  justice  the  oostodlan,  except  to  ke^  tlie  deed  from  the  rec- 
ord during  her  life.  We  reach  the  conclusion  that  abe  understood  that  it- 
oiierated  as  a  deed,  and  that  the  Justice  was  the  custodian  for  tbe  grantees. 
^Ve  think  the  j  udgment  must  be  a&rmed. 


UoGoBMioK  HAsvame  liAOHun  Go. «.  Jaoobsoh. 

(Supreme  Oaurt  tf  Towa.   December  17,  1887.) 

I.  Btobrcs— DBOLAKAtlom  OF  DarKHDAiiT  Omsso  nr  Hn  Own  Favob. 

In  an  action  on  a  note  given  for  a  mower,  defendant  claimed  aa  a  d^enaa  that  he 
afterwarda  paid  for  tbe  mower  by  giving  plaintiff'  a  note  exeoated  by  other  per- 
Bons.  On  the  trial,  defendant  was  permitted  to  introdnce  evidence  of  aeclarationa 
and  Btatenienta  made  by  him  to  s  witneai  to  the  effcct  that  be  had  traded  the  lat- 
ter note  for  the  mower.  BM,  that  the  eridenoe  was  Imjmper. 
3l  AiTiAi^EBBOBa  Pbbuhid  to  as  PsBJunioiAXk 

One  who  claims  that  an  error  was  without  prejudice  must  afflrraatiTelj  diow  Ife 
to  be  so.  Pr^odice  wiU  be  preanmed  ontil  tbe  contrary  is  shown. 

Appeal  fMm  district  eonrt,  Btoty  eoont^.  D.  D.  IbsAOLX.  Judge. 

Action  Dpon  a  promliaoiynoteb  Vexdli^  and  judgment  for  defendant,  Knat 
Jaeobeon.  Flatntifl  appeals. 

O.  L.  Bin/trd  and  J,H.  Bradley,  for  s^ppellant.  0so.  A.  Uftdtnoood,  tot 
appellee. 

Bbok,  J.  1.  Among  other  metten  nned  at  the  trial  as  a  defense  to  the 
note,  defendant  claimed  that  It  was  given  for  a  mower  purchased  of  the  agents 
of  plaintiff,  and  that  he  afteiwardspaid  for  tbe  mower  bygiving  to  the  agents 
a  note  executed  by  other  persons.  Tbe  abstract  of  defoidant  shows.  In  sup* 
port  of  this  defense,  that  he  vaa  petmitted,  asatnat  plaintiff's  ol^eotion.  to 
introdnce  ttw  declarations  and  statements  made  by  him  to  a  witness,  to  the 
effect  that  he  had  traded  the  note  for  the  mower.  An  additional  abstract  Oled 
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b7  defendant  aven  that  the  evidence  was  not  admitted  to  prove  defendant's 
declarations,  bat  only  "as  a  drcumatance, "  and  the  court  below  so  held,  fa 
ruling  upon  the  question  of  Its  admissibility.  Wliat  la  meant  by  this  state- 
ment Is  not  explained.  If  it  was  admitted  "as  a  circumstance/'  there  was 
some  purpose  in  It.'  Counsel  for  defendant  thinks  it  was  a  proper  "circum- 
stance" to  show  the  time  when  plaintiff's  agents  received  the  note.  If  the 
evidence  was  admissible  for  that  purpose,  the  jury  should  have  been  directed 
to  consider  it  for  no  other  purpose.  Defendant's  abstract  may  be  understood 
as  so  declaring,  but  this  is  denied  by  plaintiff,  and  the  transcript  supports  the 
denial,  and  shows  that  the  evidence  was  admitted  without  any  restriction  as 
to  the  purpose  for  which  it  should  be  considered.  Being  so  admitted,  the  jury 
were  authorized  to  consider  it  in  finding  whether  defendant  had  paid  for  the 
mower;  thus  permitting  defendant  to  introduce  his  own  declarations  as  evl- 
denoe  in  his  belialf.  This  was  erroneous,  under  the  most  familiar  rulea  of 
evidence.  We  will  not  be  axpected  to  cite  authorities  in  supprat  of  thla  con- 
olusion. 

2.  Bat  defendant's  counsel  insists  that,  if  the  admission  of  the  evidence  is 
error,  It  was  without  prejudice,  for  the  reason  that  it  shows  that  defendant 
did  not  execute  the  note;  but  we  cannot  say  that  the  jury  found  for  defendant 
on  one  Issue  or  the  other.  It  is  plain  that  the  evidence  in  question  may  have 
Influenced  their  verdict,  and  it  will  be  regarded  that  It  did  until  the  contrary 
be  shown,  which  has  not  been  done.  Prejudice  will  be  presumed  until  the 
contrary  Is  afflrmatiTely  shown,  fiter^w  t.  BaUtoaif  Co.,  53  L>wa,  508,  5  K. 
W.  Rep.  615. 

For  the  error  in  admitting  the  erldeace  In  qiiestioai»  the  Judgment  ot  Hio 
district  oouit  is  reversed. 


BzATB  e.  Okahah. 

(Bupmae  Oburt  ^  Ivma.  Deoember  19^  U87.) 

1.  tnoxioATiiTO  LiQiToB»— Plka.  or  FoBiiKB  CowionoH— OODB  lOWjL,  |l  1042,  IBiS. 

On  appeal  to  the  diatrlot  conrt,  from  a  convletloii  on  Information  Before  a  Jintica 
under  Code  Iowa,  }  1542,  which  proTidea  that  "  no  person  shall  own  or  keep,  or  be 
Inany  wayoonconed,  engaged,  or  employed  in  owning  or  keeping,  any  intoxicating 
liquors  with  intent  to  scul  the  same  within  the  state,"  etc.,  defendant  pleaded  a 
former  oonTictlon  under  an  indictment  onder  laetioQ  1648,  providlnc  that  "  who- 
erer  shall  erect  or  eatabllah  or  continne  or  nse  any  building,  erection,  or  place 
for,  [keeping  intoxicating  liquors,  with  intent  to  sell  the  same,]  shall  be  deemed 

S.tlty  of  a  Duisanoe,"  etc.   Both  the  information  and  indictment  covered  about 
e  same  period  of  time.  Heid,  that  the  two  aeotiuns  of  the  Code  relate  to  dl^rent 
offenses,  and  that  the  plea  of  former  oonviotion  was  bad  on  demurrer.* 

Appeal  from  district  court.  Polk  county;  Josiah  Oivbn,  Judge. 

The  defendant,  Bichard  Graham,  was  tried  on  an  information  before  a  jua- 
tioe  of  the  peace  for  the  crime  of  keeping  intoxicating  liquors,  wiHi  intent  to 
sell  the  same,  in  violation  of  law.  He  was  convicted,  and  appealed  to  the 
district  court.  After  the  appeal,  by  leave  of  the  district  court,  he  filed  a  ptea 
in  which  he  set  forth,  in  substance,  that  he  was  indicted  for  the  crime  of 
maintaining  a  nuisance  by  keeping  intoxicating  liqnora,  with  Intent  to  sell 
the  same,  in  a  certain  building  in  Polk  county,  and  that  he  was  convicted  on 
said  indictment  <hi  the  ^teenth  day  of  November,  1886,  and  has  paid  the 
penalty  Inflicted  upon  him ;  tliat  by  the  informi^n  before  the  justice  at  the 

single  act  may  be  an  ofTente  against  two  statutes.  The  snfildaioy  of  the  plea  of 

former  Jeopardy  depends,  not  upon  whether  the  defendant  baa  already  beeii  tried  for 
tlie  same  act,  bat  whether  he  has  been  tried  for  the  same  ofl^nse.  State  v.  Stewart, 
(Or.)  4  Pao.  Rep.  128.  A  statute  which  provides  that  a  person  who  has  l>een  repeatedly 
convicted  of  bang  intoxicated  ander  circumstanoea  amounting  to  a  violation  of  de- 
eeaej,  shall  be  deemed  a  oommon  drunkard,  and  punishable  therefor,  is  not  unooDsti- 
tutional,  as  subjecting  the  offender  to  be  twloe  put  in  Jeopaidy  for  the  same  ^^-fritti 
State  V.  Plynn,  JB.  I.)  11  Atl.  Bep.  170. 
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peace  he  was  charged  with  riotating  the  law  between  the  flrat  day  of  July, 
1885,  and  the  twenty-flfth  day  of  December,  1885.  and  that  the  time  stated  in 
said  indictment  was  between  the  first  day  of  July,  1885,  and  the  first  day  of 
April,  1886.  It  ia  averred  in  the  plea  that  the  keeping  charged  in  the  Infor- 
mation was  the  identical  keeping  charged  in  the  indictment,  and  that  having 
l>een  convicted  on  the  indictment,  he  has  been  convicted  of  the  crime  charged 
in  the  information.  There  was  a  demurrer  to  the  plea,  which  was  sustained, 
and  defendant  appeals.  * 

JfeBmrjft  McHmry  A  Maffmrjft  for  appellant.  A*  J.  Bakeft  Afctgr.  Qva., 
tor  the  State. 

RoTHBOOE,  J.  The  Information  was  for  a  violation  of  section  1542  of  the 
Code,  which  provides  that  "no  person  shall  own  or  keep,  or  be  in  any  way 
concerned,  engaged,  or  employed  In  owning  or  keeping,  any  intoxicating  11^ 
uora,  with  intent  to  sell  the  same,  within  this  state,  or  permit  the  same  to  be 
sold  therein,  in  violation  of  the  provision  hereof ;  and  any  person  who  shall 
so  own  or  keep,  or  be  concerned,  engaged,  or  employed  in  owning  or  keeping, 
such  liquors  with  such  Intent,  shaiu  be  deemed,  for  the  first  offense,  gull^ 
of  a  misdemeanor,"  etc.  The  statute,  a  conviction  under  which  is  pleaded, 
(section  1543  of  the  Code,)  provides  that  "whoever  shall  erect  or  establish  or 
continue  or  use  any  building,  erection,  or  place  for  any  of  the  purposes  pro- 
hibited in  said  sections  [the  three  preceding  sections']  shall  be  deemed  guilty 
of  a  nuisance,  and  may  be  prosecuted  and  punlshea  according^,  and,  upon 
conviction,  shall  pay  a  fine  of  not  exceeding  one  thousand  dollus,"  etc  we 
think  it  is  quite  plain  that  the  two  offenses  are  not  the  same.  Section  1542 
provides  for  the  punishment  of  the  offense  of  keeping  or  owning  intoxicating 
liquors,  with  the  intent  to  sell  the  same  within  this  state,  and  the  next  sec- 
tion Is  for  erecting,  establishing,  continuing,  or  using  any  building  for  the 

Srohibited  purposes.  In  the  Qrst  case,  the  offens^  is  complete  wherever  the 
quors  may  be  located,  or  whether  In  the  possession  of  the  accused  or  anotha. 
In  the  last  case,  the  punishment  is  for  keeping  a  building,  and  using  the  same 
for  the  violation  the  law.  The  crime  consists  In  establishing  and  main- 
taining a  naiianoe.  We  think  the  demurrear  was  oorreo4y  sustained.  Af- 
anne£ 


YoiTNO  0.  Shaukb  and  another. 

(A^MPM  CM*  9f  lama.   DMonbv  19^  18S7.> 

]iwnA«H--GurosLU,nov  aitd  Rbmkwal— Libh  hot  FwmmD. 

Defendant  end  8_  ownen  in  comiuon  of  certeln  land,  gave  a  mottnge  thereon  to 
gtlainUff  to  leoore  toe  payment  of  a  $400  note.  Sabseqaently  a  third  person  recov- 
ered a  Judgment  agalnit  S.  In  the  county  where  the  land  lay,  which  Jiidgm«it  be- 
came a  Uen  on  8.'8  Intowt  in  the  land.  The  nut  year  8.  conveyed  me  Interest  to 
defondant,  who  thereafter  appUed  to  plaintiff  for  a  farther  loan,  stating  that  ehe 
4lflelred  to  take  np  the  HOO  note,  end  to  borrow  $200  additional,  sivlng  a  new  note 
for  1000,  payable  at  a  later  date,  and  eecured  by  a  mortsagewhich  Bhoold  be  a  fini 
Uen  oD  the  land.  PlaintifT acceded  to  this,  and  the  old  mortgage  wee  oanmled: 
Irnth  of  the  partiee  believing  there  wee  no  other  Uen  on  the  luid.  Had  plaintiff 
known  of  the  Jodgment  affatnat  S.,  he  would  not  have  canceled  the  first  mortgage. 
EM,  that  the  new  morteexe.  to  the  amount  of  the  old,  waa  to  be  r^^ded  aa  a  mere 
renewal,  and  that  plainuff  was  entitled  to  have  such  amount  declared  a  Uen  supe- 
rior to  that  of  tiie  Judsment. 

Appeal  from  district  court,  Wright  county. 

This  is  an  action  in  equity,  and  the  question  Involved  Is  wlietber  a  eertain 
real-estate  mortgage  held  by  the  plalntUE,  Duane  Young,  la  a  supwior  lien  to 
a  Judgment  lien  held  by  Wltmer  Bros.,  defendants.  There  was  a  demurrer 
to  the  peUtion,  which  was  sustained,  and  defendants  Wltmer  Bios,  appeal. 

WOer  4  WMppU,  f«r  appellants.  NagU  d  BirdtaU,  tor  appellee. 
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BoTHKOOK,  J.  The  facto  ot  Uw  case  as  shown  fay  the  arenneDto  of  the  pe- 
tttVm  axe  as  follows:  On  the  twen^-secimd  daj  of  Janoaiy,  1884,  John  H. 
fihsuer  and  Sarah  B.  Sbaner  wen  the  owners  Ineminion  d  160  acres  of  land. 
Os  that  dv  th^  borrowed  #400  of  the  plaintiff,  for  which  Uiej  executed  to 
him  their  promuaozy  note,  and  a  mortgi4;e  upon  said  land  to  secure  the  pay- 
meat  of  the  loan.  On  the  twenty-ninth  day  of  September,  1886,  Witmer 
Bros.  leoovered  a  judgment  against  John  H.  Sbauer  in  the  district  court  of 
Wrigbtcounty.  The  Inid  being  situated  in  thatoomdytSaidjudgmentbecame 
a  liMi  on  the  interest  of  John  H.  Shauw  therrin,  bat  inferior  to  the  lien  of 
plaintifl^s  mortgage.  In  February,  1887,  John  H.  Shauer  oonv^ed  his  in- 
terest In  the  hind  so  Sarah  B.  Sbauer.  .AJterwaFds  Sarah  B.  Shauer  applied 
to  the  plaintiff  for  a  further  loan.  Sfas  stated  to  the  plaintiff  that  John  H. 
EOiauer  had  conv^ed  his  interest  in  the  land  to  her,  and  she  proposed  to  taike 
up  the  note  for  $400  and  give  a  new  note  for  the  amount  thereof,  and  to  bor- 
row enough  Inaddltion  to  makethe  new  note  $600,  to  extend  the  time  of  pay- 
ment, and  secure  the  new  note  by  a  mortgage  on  ihe  land  which  should  be  a 
flret  Hen  thereon.  The  plaintiff  acceded  to  the  propositicm.  A  new  note  for 
9600  was  made,  and  a  ms  w  mortgage  was  made  to  secure  the  same,  and  placed 
on  record,  and  the  oM  mortgage  was  canceled.  Both  of  the  parties  to  the  new 
mortgage  believed  at  the  time  it  was  made  that  there  was  no  other  lien  on  the 
land;  neither  had  any  knowledge  of  the  existence  of  the  Judgment  against 
John  H.  ^ner.  It  is  averred  that,  if  plaintiff  had  known  of  the  Judgoient 
against  John  H.  Bhauer,  bo  would  not  have  canceled  the  old  mortgage,  and 
tMt  both  (rf  BaSd  parties  were  mistaken  as  to  tkn  facto.  The  prayer  of  the  pe- 
tition is  that  the  first  mortgage  be  reinstated,  and  the  amount  thereof  be  deemed 
to  be  a  lien  prior  and  supuior  to  said  judgment.  The  demutrer  was  upon  the 
ground  that  the  facto  stated  in  the  petition  do  not  entitle  tin  plaintiff  to  the 
relief  demanded. 

.  It  appears  to  us  tiiat  Brwe  v.  Hfdaon,  85  Iowa,  157,  is  decisive  of  the  case. 
The  facto  are  so  nearly  alike  as  that  the  same  rule  must  be  applied  to  one  caae 
as  the  other.  Indeed,  the  case  at  Inr  la  stronger  in  &vor  of  the  plaintiff  than 
the  cited  case.  In  this  case,  it  appears  affirmatively  that  the  plaintiff  would 
not  have  surrendered  the  old  mortgage  and  taken  a  new  one  if  he  had  known 
there  was  a  judgment  lien  on  the  land.  The  cases  of  Mather  y.Jennoold,  32 
N.  W.  Rep.  512;'  Womer  v.  Agricultural  Works,  62  Iowa,  699, 14  N.  W.  Uep. 
831;  Weiden  v.  Thompson,  28  N.  W.  Rep.  422;  and  Goodyear  V.  Boodyear^ 
33  N.  W.  Rep.  1^, — are  unlike  the  case  as  bar.  In  all  those  cases,  the  par- 
ties se^ng  to  revive  satisQed  mortgages  were  neither  the  mortgagees  nor 
their  assignees.  They  were  either  purchasers  of  the  mortgaged  property,  or 
persons  who  sought  to  be  subrogated  to  the  rlj^to  ot  the  mortgagees  by  reason 
of  having  paid  the  mortgage.  In  the  case  at  bar,  the  new  mortg^e  to  the 
amount  of  the  old  may  be  regarded  as  a  mere  renewal,  and  the  amount  thereof 
a  superior  lien  to  the  lien  of  the  judgment.  If  the  <M  mortgage  had  been 
paid  oCC  with  money  furnished  by  a  stranger  to  it,  as  in  Mather  v.  Jermoold* 
supra,  and  a  new  mortgage  made  for  the  money  furnished,  this  would  be  pay- 
ment in  fact  and  in  law.  In  the  case  at  bar,  the  transaction  was  betwem  the- 
parties  to  the  mortgage,  and  the  old  one  was  not  paid. 

We  think  the  demurrer  was  properly  overruled.  Affirmed. 


State  «.  HoAtot. 

{Supreme  Court  of  Iowa.    December  19,  1887.)  ' 
ImUOrMKKT  AKD  IhTOBKATIOK— CoKTIOTIOH  FOB  LSBBBB  OrTEKSK— ASUDLT  TO  BaW- 

Amaclt  ahd  Battkbt. 

Undar  Code  Iowa,  1 4466,  proTidinx  that  thedeftndant  in  a  criminal  case  may  bt 
ooBTioted  ofaDv  offense,  theconimlsKion  of  which  te  neewarily  Ineladed  In  that 
with  whliA  be  fa  (dialed  in  the  Indlotnmt,  a  deftHdaat  oaanofe  ba  eenvlatad  of 

Digilized  by  Google 


Iowa.] 


BBIKXR  V.  WBBB. 


«S1 


Manlt  and  batteir  on  ui  itnlletuaat  charging  MBault  with  Intent  to  commit  rmpe, 
Qtiloi  It  is  Ktmna  In  the  Indlotmant  that  the  attempt  was  acconipanied  by  actual 
violanoa.  ■ 

Appeal  from  district  conrtf  Appanoose  county. 

The  defendant,  L.  C.  McAtoj,  was  accused  of  the  crime  of  assault  with 
intent  to  commit  a  rape.  The  juiy  found  him  guilty  of  assault  and  bnttety, 
and  the  coart  pronounced  Judgment  agtUnst  him  on  the  verdict. 

Jfelfett  A  TisdaU,  for  defendant.   A.  J.  Baker,  Atty.  Gen.,  for  the  State, 

Rebd,  J.  That  part  of  the  indictment  which  charffes  the  offense  is  as  fol- 
lowsr  "The  said  L.  C-  McAvoy,  on  the  fourteenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-flve,  in  the  county 
aforesaid,  did  then  and  tliere  feloniously,  willfully,  by  force  and  violence, 
make  an  assault  on  one  Martha  I.  Jarvis,  a  female,  with  intent  then  and 
there  to  have  carnal  knowledge  of,  and  sexual  intercourse  with,  the  said 
Martha  I.  Jarris  by  force,  and  used  violence  and  against  the  will  of  the  said 
Marthal.  Jarvis."  The  district  conrt  directed  the  jury  that  the  evidence  was 
tiot  sufficient  to  warrant  them  in  convictlDg  the  defendant  of  assault  with 
intent  to  commit  rape;  but  that,  under  the  indictment,  he  might  be  found 
iruilty  of  assault  and  battery.  It  is  provided  by  statute  (Code,  §  4466)  that 
the  defendant  In  a  criminal  case  may  be  convicted  of  any  offense,  the  com- 
mission of  which  is  necessarily  included  in  that  with  which  he  is  charged  in 
tiie  indictment.  It  was  held  by  this  court  in  State  v.  Graham,  52  Iowa,  720, 
2  N.  W.  Rep.  1050,  that  while  assault  and  battery  is  not  necessarily  li^luded 
hi  the  crime  of  assault  with  intent  to  commit  murder,  still,  as  it  was  charged 
in  the  indictment  that  the  assault  was  accompanied  with  actual  violence  to 
the  peison  of  the  one  assaulted,  the  defendant  was  properly  convicted  of  as- 
sault and  battery.  But  the  defendant  can  be  convicted  of  an  offense  distinct 
from  the  one  specifically  charged  in  the  Indictment,  only  when  such  offense 
is  an  essential  element  of  that  charged,  or  when  it  Is  shown  by  proper  aver- 
ment in  the  indictment  that  a  minor  offense  was  in  fact  included  in  the  perpe- 
tration of  the  one  cbargeu.  The  crime  of  assault  and  battery  is  not  necessarily 
included  in  an  assault  with  intent  to  commit  rape;  for  that  offense  might  be 
committed  without  doing  any  actual  violence  to  the  person  of  the  one  assailed, 
although  in  the  majority  of  cases,  perhaps,  the  actual  battery  is  Involved  in 
the  commission  of  the  offense.  To  justify  a  conviction  of  assault  and  battery, 
then,  in  an  indictment  charging  assault  with  intent  to  commit  rape,  it  must 
be  averred  in  the  indictment  that  the  attempt  was  accompanied  by  some  actual 
violence  to  the  person  of  the  woman.  The  present  indictment  does  not  con- 
tain such  averment,  and  the  direction  of  the  court  that  defendant  mi0it  be 
found  guilty  ^  assaolt  and  battery  is  erroneoua.  Reversed. 


Reibkb  v.  Webb 
{Saprme  Oowi  <tf  Iowa.  December  1^  1887.) 

JusawBHT— Bt  1>xrAUU!r— Sbttiho  Astoa— BxLtar  nuT  Judbb  was  Aman—BKmiam 

or  Dkwksdmft. 

One  day  inior  to  the  day  awlKned  for  the  bearinfrof  appellant's  cause,  the  judge 
went  home  to  a  town  20  miles  away  from  the  town  where  the  court  was  held. 
The  only  paaseneer  train  on  the  day  of  the  trial  from  the  town  where  the  judge 
lived  was  three  hoars  late;  but  three  freight  trains  which  carried  paasengers  ar- 
rived at  the  town  where  the  court  was  held  before  the  time  aet  for  the  trial,  and  tlie 
Judge  came  on  one  of  them.  Appellant's  attoniey,  knowing  of  the  delay  to  the 
passenger  train,  and  learning  that  the  judge  was  not  at  the  hotel  where  he  usually 
Stored,  failed  to  appear  in  court  at  the  appointed  tim^  and  Jai^^ent  was  entered 

Sf  dtmolt  against  appellant,  who  also  failed  to  appear.  Held,  that  it  did  not  so 
early  appear  that  the  trial  court  had  improperly  exerdsed  its  discretion  in  refus- 
ing to  set  aside  the  default  as  to  warrant  an  interference  with  its  decision.  Uefd, 
alto,  that  a  lame  back,  which  appellant  aet  up  as  a  farther  excuse  for  bis  failure  to 
appear  in  ooort,  was  not  such  an  illuesi  aa  called  for  a  setting  aaida  ot  the  default. 
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Appeal  from  district  coortt  Boone  county;  John  Stevens.  Jndge. 

A  judgment  hj  datanlt  was  rendned  a^pUnst  the  defendant,  8.  S.  Webb, 
which  he  moved  to  set  aside.  The  moUon  was  oTerraled,  and  the  ^aCendant 
appeiils. 

Htdl  A  SkhOer,  tor  appellant.       £.  ffnm,  tar  appellee. 

Sbevxbs,  J.  The  facts  are  that  a  railroad  company  condemned  the  ri^ht 
of  way  over  certain  real  estate,  and  paid  the  money  awarded  by  the  sherifTs 
jary  to  the  defendant,  who  wae  at  that  time  sherifF.  This  was  in  1881.  Thia 
action  was  commenced  In  1885  to  recover  the  amount  eo  paid.  The  defend- 
ant answered  the  petition,  and  admitted  that  he  received  the  money,  and 

Steaded  the  statute  of  limitations  as  a  defense.  "On  this  twenty-sixth  day  of 
anuary,  1887,  the  cause  was  assigned  by  the  court  for  trial  to  a  jury  on  the  aft- 
ernoon of  Monday  of  the  second  week  of  the  terra  "  then  being  held.  On  that 
day  the  defendant  failed  to  appear,  and  a  judgment  by  derault  was  entered 
against  him.  When  court  was  adjourned  on  Saturday  preceding  the  Monday  on 
which  the  default  was  entered,  the  judge  went  to  his  home  at  Ames,  some  20 
miles  distant  from  the  place  the  court  was  held.  The  Northwestern  Bailroad  ia 
constructed  and  operated  practically  through  said  places,  and  the  regular  pas- 
senger train  from  Ames  usually  arrived  at  Boone  at  noon,  but,  on  the  day  in 
question,  it  was  about  three  hours  late,  whicii  fact  was  known  to  the  attorney 
for  the  defendant.  Such  attorney  inquired  of  the  clerk  of  the  hotel  at  which 
the  judge  usually  stopped  if  he  had  arrived,  and  was  informed  he  bad  not. 
The  jftdge  in  fact  came  by  a  freight  train,  upon  which,  however,  passengers 
were  canied,  and  there  were  three  of  such  trains  passed  over  the  road  from 
Ames  westward,  and  wbidi  arrived  at  Boone  prior  to  1  o'clock  on  the  day  in 
question.  The  foregoing  facts  are  shown  by  affidavits,  and  the  defendant. 
Webb,  states  that  he  was  sick  with  a  lame  back,  and  was  unable  to  get  out 
of  doors,  and  he  further  states,  under  oath,  that  he  received  the  money,  and 
has  it  in  his  pmsession  and  under  his  control.  A  large  discretion  is  vested  in 
the  court  below  in  setting  aside  defaults,  and  it  should  not  ordinarily  be  exer- 
cised in  favor  of  a  party  in  default  In  consequence  of  his  own  negligence,  or 
that  of  his  attorney.  The  sickness  of  the  defendant  does  not  appear  so  serious 
or  of  such  a  satisfactory  character  as  to  warrant  us  in  interfering  with  the 
Judgment  for  that  reason.  Miracle  v.  Lancaster,  46  Iowa.  179.  The  district 
court  had  knowledge  of  facts  not  shown  by  the  record,  su<^  as  the  attendance 
of  the  bar  generally  at  the  time  appointed  for  opening  the  court,  and  in  rela- 
tion to  the  movement  of  trains  and  amount  of  travel  thereon,  and  possibly  of 
other  matters.  Therefore  the  discretion  with  which  the  court  is  vested  should 
not  be  interfered  with,  unless  it  quite  clearly  appeara  from  the  affidavits  such 
discretion  has  been  improperly  exercised.  The  attorney  seems  to  have  relied 
on  the  fact  that  the  judge  would  arrive  by  the  passenger  train,  and  that  it 
was  late  on  the  day  In  question.  We  think  the  attorney  had  no  right  to  rely 
on  such  assumption  when  the  tact  is  shown  there  were  other  trains  on  which 
he  could  come  in  time  to  open  court  at  the  appointed  hour.  In  the  absenoe 
of  reasonable  information  otherwise,  he  should  have  assumed  ai^  acted  on 
the  assumption  that  the  court  would  be  in  session  ut  the  ^pidnted  time. 
Affirmed. 


FniNasT  o.  Wabbaix  and  others. 

(Suprem*  Court  «f  Iowa.   Deoemb«r  19, 1887.) 

nuurauHT  CoHviTAHaBH-l^imAaTioin  BirwEni  RELAtnm. 

Almnt  the  time  an  InBolvent  debtor  became  flnaodally  embarrassed,  he  tranfr- 
forred  to  hia  mother,  for  $1,200,  certain  promissory  ootes  to  that  amount.  He  alao 
onnveyed  to  ber,  without  conalderation,  bis  homeatead,  worth  $660.  Hia  mother 
■oon  afterwards  boneht  a  piece  of  land  for  $1,60(L  aud  had  the  conveyance  made 
oat  in  the  name  of  the  debtor's  wife.  No  part  of  the  $1,300  rectiTad  by  the  dabtw 
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from  his  mother  was  ased  In  bnyiofc  the  land,  nor  Wag  any  of  it  returned  by  him  to 
hU  niotber,  but  it  was  used  by  bim  for  hln  own  purposes.  In  an  action  to  subject 
the  land  to  the  payment  of  a  j  udgnient  against  the  debtor,  heid,  that  no  such  fraud 
was  shown  as  to  entitle  the  creditors  to  have  the  laud  so  applied,  even  tliough  th« 
mother's  object  in  taking  the  deed  In  the  name  of  the  debtor's  wile  was  to  put  the 
propoty  b^nd  the  reach  of  his  cnditon. 

Appeal  from  district  eoart,  Qnthrie  county;  J.  H.  Hendkbson*  Judge. 

Aotioii  in  equity  by  Jonathan  Pringey  to  snbject  certain  real  estate,  the 
title  to  which  la  In  the  defendant  Emxua  A.  Wanalli  to  the  pigment  of  a 
Judgment  against  her  husband.  Arthur  Warrall.  who  Is  a  detendant  in  the 
action.   Judgment  for  the  pUdnUff,  and  the  defendants  appeaL 

/.  S.  AppUgaU,  for  appellant.   Chat.  8.  JPogg,  for  appellee, 

Sbevebs,  J.  In  1877,thedefendant  Arthur  Warrall  became  financially  em- 
barrassed. Prior  to  that  time  he  owned  a  Carm  In  Muscatine  county,  which 
Ibe  wa\A  to  Anderson  In  1875  or  1876.  and  In  part  payment  therefor  Anderson 
executed  to  him  notes  for  $2,700.  After  he  became  insolventt  he  transferred 
«^d  notes  to  the  amount  of  •1.200  to  his  mother.  He  was  also  the  owner  of 
a  homestead,  which  he  had  acquired  prior  to  contracting  the  Indebtedness  to 
the  plaintlft.  Such  homestead  was  worth  at  least  $650.  This  he  conveyed  to 
his  mother,  and  she  purchased  the  land  in  controversy,  and  had  it  conreyed 
to  the  defendant  Emma  after  her  husband  became  insolvent.  Mrs.  Emma 
Warrall  paid  nothing  for  the  land  conveyed  to  her.  What  has  been  stated  Is 
as  the  plaintiff  claims  the  facts  to  be.  The  defendants  claim  that,  about  the 
time  Arthur  Warrall  became  financially  embarrassed,  his  mother  gave  him 
$1,200,  which  he  either  paid  to  his  creditors,  or  used  for  other  purpoees,  and 
that  he  transferred  the  Anderson  notes  to  his  mother  in  consideration  there- 
for, and  that  she  gave  for  the  land  in  controversy  $2,000,  on  which  there  was 
a  mortgage  of  $600,  the  payment  of  which  was  assumed  by  the  defendants. 
So,  in  fact,  as  the  defendants  claim,  Arthur  Warrall's  mother  paid  $1,600  for 
the  land  In  controversy.  Kow.  the  question  is  whether  she  gave  Arthur 
money  for  the  Anderson  notes,  or  paid  his  debts  on  which  she  was  security 
to  that  amount  If  she  did,  he  could  legitimately  transfer  to  her.  and  she 
oould  receive,  the  Anderson  notes  In  payment  or  satisfaction  of  the  amount 
Arthur  Warrall  owed  her.  It  is  equally  clear,  if  the  Anderson  notes  belonged 
to  her  she  could  purchase  the  land  therewith,  and  give  the  land  to  the  defend- 
ant Emma  or  any  one  else,  and  it  oould  not  be  subjected  to  the  payment  of 
the  debts  of  the  latter's  husband. 

We  have  each  separately  read  the  evidence,  and  separately  have  reached 
the  conclusion  that  the  claim  of  the  defendants  Just  stated  is  sustained  by 
the  evidence.  Arthur  Warrall  and  his  mother  so  testify,  and  there  are  no 
sufficient  circumstances  or  badges  of  fraud  shown  to  Justify  as  in  rejecting 
their  evidence.  There  is  no  evidence  contradictory  thereto  which  materially 
affects  their  credibility,  and  there  are  some  circumstances  which  tend  to 
strengthen  their  evidence.  Besides  this,  the  stoiy  told  by  them,  to  our  minds, 
seems  natural  and  probable.  It  Is  true,  no  doubt,  that  the  land  was  con- 
veyed to  the  defendant  Emma  so  that  it  could  not  be  reached  by  his  creditors, 
but  this  the  elder  Mra.  Warrall  had  the  legal  right  to  do  if  she  i^w  proper. 
It  is  also  true  that  Arthur  Warrall  is  unable  to  tell,  with  any  degree  of  cer- 
tainty, which  of  his  creditors  he  paid  with  the  money  his  mother  let  him 
have,  or  what  he  did  with  it.  Such  transactions  occurred,  however,  more 
than  10  years  prior  to  the  time  he  gave  his  evidence,  and  It  in  fact  makes  no 
difference  what  he  did  with  the  money,  if  he  legitimately  applied  it  to  his 
own  purposes.  We  feel  satisfied  that  he  got  the  money,  and  none  of  It  was 
returned  to  his  mother,  and  it  was  not  used  in  purchasing  the  premises  in 
oontroveisy.  It  is  dear  that  the  proceeds  ttf  the  old  homestead  ooold  be  used 
in  purchasing  the  premises  in  oontroversy  which  constitutes  the  new  home- 
stead of  Arthur  Warrall  and  his  family,  and  it  is  Immaterial  that  the  title 
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thereto  vested  In  his  wife.  A  decree  must  be  entwed  In  acconl  witb  thi» 
oplaion.  either  ben  or  in  the  district  oonrt,  as  the  defaidants  saxj  elect. 
Ueversed. 


Tbicflik  et  al.  v.  Chioaoo.  B.  ft  P.  B.  Go.  et  ol. 

iffvpremB  Ocmrt  fif  Iowa,  pecetuber  17. 1887.) 

1.  Vbchaitic^s  Lm— Wobx  os  Railboad— OwsxaHHiF— Suboohteaoidbs. 

Plaintiflh  coDtnieted  vlth  tbe  preoldent  of  one  of  the  defendants  to  do  work  on  %■ 
railroad.  Prior  to  the  contract  the  road  had  beennld  to  the  other  defendant.  Id 
*  suit  to  recoTM-  a  belanoe  da«  for  work  on  laid  road,  and  to  citabUsh  »  lien 
thereon,  hOd,  tbe  contract  not  haTlng  baen  made  with  the  company  then  owning 
the  road,  plaintiA  could  not  acquire  a  lien  as  against  that  oompany  anleai  tbey 
were  subcontractora. 

3.  Same— CosTBAOTOBa— Who  abk  Sdboohtbaciobs. 

Where  one  railroad  company  sella  its  road  to  another  company  before  coiopl»' 
tion,  and  agreea  to  complete  tbe  same,  tbe  seller  is  a  contractor,  and  persons  work- 
ing under  it,  by  contract  made  arabaequeat  to  tbe  sale,  are  saboontraoton;  and,  to 
acquire  a  lien,  the  pemons  tboi  working  must  bring  tbemselTfls  within  tbe  statota 
providing  for  subcontractora. 

8.  Railboad  Compahiks— Powrb  or  Prbidbitt  to  Hakb  ConsTBOonoir  Oomtbaot. 

The  preaideut  of  a  railroad  company  has  no  power,  by  Tlrtne  of  his  office  simr 
ply,  to  let  a  contract,  on  behalf  of  the  company,  lor  the  construction  of  its  road. 

Appeal  from  circuit  court,  Henry  county;  W.  J.  Jeffribs*  Judge. 

Action  in  equity  to  establish  and  foreclose  an  alleged  mechanic's  lien.  There 
was  a  decree  for  the  plaintiffs.   The  defendants  appealed. 

R.  Ambler,  J,  JBlair,  and  A.  C.  Daly,  for  appellania.  WooUan  (ft  Babb» 
for  appellees. 

Adahs,  G.  J.  The  plaintiffs  performed  labor  in  laying  a  part  of  a  tracks 
and  in  doing  other  work,  on  a  certain  railroad  in  Iowa.  They  received  pay- 
ment In  part,  and  bring  this  action  to  recover  of  the  defendant  tbe  Chi- 
cago, Burlington  &  FaciSc  Railroad  Company  for  an  alleged  balance,  and  to 
establish  the  same  as  a  lien  upon  the  road.  The  parties  are  not  agreed  as  to 
who  contracted  witb  the  plaintiffs  to  do  the  work,  nor  as  to  who  owned  the 
road  at  the  time,  nor  as  to  who  received  the  benefit  of  the  work.  The  plain^ 
tiffs  claim  that  the  road  was  owned  by  the  defendant  the  Chicago,  Burlington 
&  Pacific  Railroad  Company,  and  that  that  oompany  contracted  with  them  to 
do  the  work  in  question,  and  received  the  benefit  of  the  work.  Theoompany, 
in  its  answer,  denies  aU  three  of  these  propositions.   Its  counsel,  in  their  ar- 

?;ument,  contend  that  the  evidence  shows  that  the  road  was  owned  by  tbe  de- 
endant  tbe  Central  Iowa  Railway  Compaoy,  and  that  the  work  in  question 
was  done  for  the  Trunk  Line  Construction  Company,  a  corporation  o^;anized 
ander  the  laws  of  Connecticut,  and  engaged  in  constructing  railroads.  The 
construction  company  is  not  made  defendant. 

It  is  conceded  that  the  road  was  owned  at  one  time  by  the  defendant,  the 
Chicago,  Burlington  &  Pacific  Railroad  Company;  but  we  think  that  the  evi- 
dence shows  that,  before  tbe  contract  sued  upon  was  entered  into,  that  com- 
pany sold  and  conveyed  the  road  by  a  duly-recorded  deed  to  tbe  defendant, 
the  Central  Iowa  Railway  Company.  The  court  decreed  a  mechanic's  lien 
against  tbe  latter  company,  but  there  is  no  pretense  that  the  i^ntiffshadany 
contract  with  that  company.  The  contract  not  having  been  madewiththecom- 
pany  then  owning  the  road,  the  plaintiffs  could  notacqulre  alien  as  against  that 
company  unless  they  were  subcontractors.  But  the  action  is  not  brou^t 
upon  that  theory,  nor  Is  there  any  pretense  that  the  requisite  steps  were  taken 
to  establish  a  subcontractor's  lien.  The  plaintifiCs*  claim  is  that  they  were 
original  contractors,  by  virtue  of  a  contract  with  the  ChicagOi  Burlington  St 
BacifleRailroad  Company,  and  that  they  are  entitled  to  a  lien  notwithstanding 
the  fact  that  that  company  had  already  sold  and  oonvsyad  its  toad  bcSon 
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Unit  contract  was  witercd  into.  At  the  time  of  the  sole  of  the  roiid  it  was 
onlf  partially  constrneted,  and  the  seller,  tbe  GbicagOt  Barllngton  A  Pacific 
Bailroad  Coinpaqy,  entered  Into  a  oontraet  with  the  purchaser  binding  itself' 
to  constmct  the  remainder;  and  It  ia  contended  by  the  plaintiffs  that  the  seller 
agreed  to  eonii^te  the  road  lor  the  consideration  agreed  upon  in  tlie  sale. 
But  such  fact  would  not  give  the  plaintiffs  a  contract  with  the  owner  of  the 
load;  and  it  is  only  under  a  oontraet  with  the  owner  that  tbe  plaintiflii,  under 
the  statute,  can  be  allowed  a  lien  as  <Miginal  contractors.  It  was  the  Central 
Iowa  Bailway  Company's  right  to  proceed  and  settle  for  tbe  road  with  tbr 
only  pazty  with  wliom  it  bad  oontracted*  unless  labor  and  materials  bad  been 
furnished  under  a  subcontract,  and  tbe  requisite  steps  had  been  taken  to 
obtain  a  subeontaactor's  lien.  If,  after  the  sale  and  conveyance,  the  Chicago, 
Burlington  &  Facifle  Railroad  CtHopany  was  under  contract  to  complete  tiie 
road,  its  relation  to  the  road  was  sub^wrtially  the  same  as  if  It  had  never 
owned  it.  The  company  was  virtually  a  contractor;  and  pwsons  working 
under  it,  by  contract  made  subsequent  to  the  sale,  were  virtually  suboootnsct- 
ors.  To  acquire  a  lien,  tbe  persons  thus  wortclng  sboaUl  bri^  thonselves- 
within  the  statute  providing  for  subcontractors. 

The  defendants  contend  that  the  plaintiflls  did  not  have  a  contract  even- 
with  the  company  whieh  once  owned  tbe  road»  bat  that  their  work  was  per- 
formed for  tbe  Trunk  Line  Construction  Company,  and  that  they  have  been' 
paid  for  their  work  by  that  oompany,  so  far  as  they  Iwve  been  paid  at  all. 
The  plaintiffs  base  their  claim  upon  an  aU^ed  written  contract,  and  tbatcon^ 
tract  purports  to  be  signed  by  one  3.  C.  Cook,  who  was  at  the  time  the  presi- 
dent  of  the  Chicago,  Burlington  &  I^iflc  Railroad  Company,  and  the  con-' 
tract  purports  to  bind  that,  company.  It  is  undisputed,  however,  that  the 
company  had  at  tbe  time  a  contract  with  tbe  Trunk  Line  Construction  Com-' 
pany  to  do  all  the  work  in  the  constrnetion  of  the  road,  inelading  the  work 
In  question,  and  that  the  railroad  company  paid,  or  arranged  for  the  payment 
Of,  the  construction  company  for  the  same.  If  tbe  Chicago,  Burlington  & 
Faoific  Railroad  Company  must  pay  the  plaintiffs  for  the  work,  it  must  pay 
for  it  twice.  The  evidence  shows  that,  at  the  time  the  plaintiffs'  contract  was 
made.  Cook  was  not  only  president  of  the  railroad  company,  but  superintend- 
ent of  a  part  of  the  work  for^  the  construction  company.  As  such  superin- 
tendent, he  had  occasion  to  employ  some  one  to  lay  the  rails  and  do  some  other 
work.  He  accordingly  employed  the  plaintiffs.  For  some  reason,  boweverr 
not  very  apparent  from  the  evidence,  he  executed  the  written  contract  in  tbe 
name  of  tbe  railivad  oompany,  by  himself  as  president.  He  undoubtedly 
thought  that  the  construction  company  would  pay  promptly  for  the  work  ao' 
cording  to  the  contract,  and  that  no  one  wouM  be  injured;  and  we  surmise 
that  he  was  led  Into  bis  irregular  action  by  tbe  supposition  that  the  plfuntlfEs- 
would  prefers  oontraet  with  the  railroad  company.  Bat  it  Is  not  important 
to  inquire  how  the  irregularity  occurred;  the  important  question  is  as  to- 
whether  the  railroad  oompany  is  bound  by  Gook's  action.  It  fs  shown  by  un- 
disputed evidence  that  Cook  had  no  express  authority  to  make  such  a  contract 
in  behalf  oi  the  compaoy.  IVitnesses  so  testify,  and  there  was  no  evidence, 
by  introduction  of  the  articles  of  Inccwporation  or  otherwise*  tending  to  show 
to  the  contrary.  There  is  no  evidence  that  he  had  been  accustomed  to  make- 
such  contracts  In  .behalf  of  the  oompany  from  which  his  authority  could  b& 
inferred.  He  had  not  been  held  out  by  the  company  in  any  way  particularly, 
and  the  plaintiffs  were  not  lustlfled  in  Inferring  that  be  bad  larger  powers 
than  those  wbi<^  he  actoally  possessed;  nor  do  we  understand  the  plaintiffs 
as  contending  that  he  had  been  so  held  out.  Their  contention  is,  as  we  under- 
stand them.,  that  he  had  such  power  simply  by  virtue  ot  his  ofBce  as  presi- 
dent, and  wiibont  any  express  provision  therefor  In  tbe  articles  at  inoorpora* 
tion,  or  authorization     the  board  of  directors. 

We  havs,  than,  tb«  qusstion,  has  the  prssident  of  a  railroad  oompany  tb« 
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power,  Tlrtna  of  his  office  simply,  to  let  a  contraot  in  behalf  of  the  com- 
pany for  the  oocBtraction  of  its  road,  when  the  same  is  already  nnder  contract 
by  the  board  of  directors?  No  authority  has  been  cited  which  so  holds,  wad 
we  conclude  that  such  is  not  the  law.  In  Taylor  on  Goiporations,  g  236,  the 
author  says:  "  Virtute  officii,  a  T^re^dmt  has  very  little  authority  to  act  for  hia 
corporation,  and  can  bind  it  only  by  such  contracts  as  plainly  come  within  its 
most  ordinary  routine  of  biuiness;"  citing  Bank  t.  Hook,  89  Fa.  St.  321; 
Blm  T.  Water  Co.,  20  OaL  602;  BUley  t.  RaUroad  Co.,  1  Hnn.  202.  In 
Adrianeg  t.  Boone,  52  Barb.  899,  it  was  held  that  the  offloeis  of  a  corporatton 
are  special,  and  not  general,  i^ents;  that  there  is  no  grant  of  power  in  the 
name  by  which  they  are  designated;  that  they  have  no  power.to  bind  the  cor- 
poration, except  within  the  limits  prescribed  by  the  charter  and  by-laws;  and 
that  persons  dealing  with  such  officen  an  cbi^^  with  notice  of  the  auth<Mv 
tby  confeired  upon  them,  and  of  the  limitations  and  lestricUons  upon  it  oon- 
tslned  in  the  charter  and  by-laws. 
In  oar  opinion  th«  deoree  most  be  revened. 


OoTSBT  e.  Sjebbrn  «t  ai. 
(AtprvRM  Owrt  ^  /MM.  DeoamtMT  19^  1887.) 

1.  Will— LinRT  AmtstrtTT— Pabol  ETtDnraa. 

WhervawillooDtalned  derlsesaiid  bflqucatitotestatiix^"itep4on  H.S.OoTert," 
•nd  U  appeared  that  testatrix  bad  no  steinaon  named  H.  8.  OoT«rt,  and  no  snob  pcr- 
Bon  was  known  to  exist,  A<ld,  that  there  was  a  latent  ambiffulty,  and  parol  evidence 
was  admissible  to  show  tbat  testatrix  directed  the  scriTener,  who  drew  up  the  will, 
to  devise  and  bequeath  the  property  Id  controversy  to  her  "  step-son  Harvey,"  and 
that  the  scrivener,  believing  Harvey's  initials  to  be  H.  8.  instead  of  J.  H.,  wrote 
those  initials  to  deaignata  hfm.i 
L  Bah— RxFUoiTAiiT  CxAnsis— Last  Cladsi  Fbsvaiu. 

A  will  contained  the  following  provisions :  "Fourth.  The  baleinoe,  Teatdoe,aDd 
remainder  I  give  and  bequeath  to  lu  j  brothras  and  Blflters,  the  same  to  be  equally 
divided  among  theui,"  "Lattif.  I  ^ve  and  bequeath  to  my  st^p«>n  H.  8.  Covert 
all  the  remainder  and  residue  of  my  property,  m  it  real  or  personal,  of  what  Und 
or  charaoter  whatsoever."  Bild,  that  there  was  an  inMonolUble  icnngnanoy  be- 
tween theee  otauses,  and  the  last  one^  being  the  latest  ezpienion  of  tmsaMx'a  inten- 
tion, mnst  prevail. 
8>  Savi — Rbbiduast  Lxoatub — CoirrLiciiHa  CLAnsxs. 

The  first  claose  of  a  will  devised  land ;  the  second  and  third  clanseo  bequeathed 
money;  the  fourth  clause  bequeathed  "the  balance,  residue,  and  remainder"  to 
ONtaln  legatees ;  the  sixth  and  last  clause  ntve  "ail  the  remainder  and  reeidue  of 
niy  propMir"  to  another  legatee;  while  the  fifth  clause  baqneathed  articles  of 
Aimiture.  It  was  contended  that,  since  all  the  estate,  except  the  land  and  chattels 
speciflcally  disposed  of,  conaisted  of  promissory  notes,  testatrix  In  the  fourth  clause 
meant  to  bequeath  the  balance  of  the  promissory  notes  after  satisfying  out  of  them 
the  money  bequests.  &id  that,  as  the  promissory  notes  were  undated,  and  there 
was  no  evidence  showing  the  character  or  quantity  of  testatrix's  estate  at  the  time 
the  will  was  made,  such  oould  not  be  declared  to  be  her  intention. 
•4  Saki—Oohbtrdctioh— JDBisnicnov  or  Codrib. 

Notwithstanding  courts  of  chancery  have  ezclo^vejurisdiotion  over  cases  brought 
for  the  sole  purpose  of  interpreting  wills,  other  oonrts,  in  wUc^  are  eases  involving 
rights  under  wills,  have  the  power  to  interpret  their  langnage  when  inoh  Interpre- 
tation Is  neoeesary  for  the  de^slon  of  the  cases. 

Appeal  from  circuit  court,  Pottawattamie  county. 

The  plaintiff,  John  H.  Covert,  filed  bis  petition  in  theclronit  court,  sitting 
as  a  court  of  probate*  praying  that  the  executor  of  the  estate  of  Catherine  Co- 
vert be  ordered,  after  the  payment  of  certain  special  legacies  bequeathed  by 
the  will  and  all  legal  fees  and  disbursements,  to  deliver  and  pay  to  plaintiff, 
as  the  residuat;  legatee,  the  remaining  pn^rty  and  maaay  of  the  estate. 

lAsto  the  admission  of  parol  evidence  to  remove  ambiguities  In  a  will,  see  Decker  t. 
Decker,  (IH.)  12  N.  E.  Eep.760,  and  note;  Couch  v.  Bastbam,  fW.  Va.)  8  a  B.  fin>.SS; 
Bogan  V.  Rogers,  (Ga.)  Id.  491 ;  Ohristy  v.  Badger,  (lowaj  84  N.  W.  Bap.  4S7. 
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The  defendants  In  their  answer  deny  that  plaintlfF  Is  the  residuary  legatee,  and 
aver  that  they  are  the  residuary  legatees.  They  show  that  the  clause  of  the 
will  under  which  plaintiff  clainis  as  Ic^^atee  bequeaths  the  remiUnder  of  the  es- 
tate to  S.  8.  Covert,  and  that,  in  a  prior  clause,  tbey  are  made  the  residuaiy 
t^atees.  The  circuit  court  rendered  an  order,  in  effect,  declaring  the  plain- 
tin  and  defendants  all  to  be  residuary  legatees,  and  ordered  the  remainder 
of  tJie  estate,  after  payment  of  specific  legacies  and  debts,  to  bedivided  equally 
between  plaintiff  and  the  aereral  deCenduits.  Both  parties  ^»peal. 

Clinton  zr.  Pocs«I>  for  phdntUt.  l>sinMr  <• /imMn  and  AAO10  «  AwftuZs, 
for  defendants. 

Bbok,  J.  1.  The  following  is  a  copy  of  the  will  involved  in  this  case: 
"J^rtt  I  give  and  bequeath  to  stepHSon  H.  S.  Covert  all  my  right,  title, 
and  interest  in  and  to  lots  1  and  2,  in  block  9,  with  all  the  Improvements 
thereon  in  ■  Merldith's  addition '  to  the  town  of  Avoca,  Iowa.  Second.  After 
all  my  funeral  expenses  are  paid.  I  give  and  bequeath  to  my  niece,  Amanda 
McClew,  of  Carroll  coun^,  Iowa,  the  sum  of  one  hundred  and  fifty  dollars. 
TTUrd.  I  give  and  bequeath  unto  Leah  Christiana  Smock,  of  Benton  county, 
in  the  state  of  Iowa,  the  sum  of  one  hundred  and  fifty  dollars.  Four^.  The 
balance,  lesidne,  and  remainder  I  give  and  beqaeath  to  my  brothers  and  sis- 
ters, the  same  to  be  equally  divided  by  and  between  them,  Mrs.  L.  J.  Sebem, 
of  Crawford  county,  Iowa,  A.  V.  Varrioe*  John  N.  Varrioe,  and  Elizabeth 
Williams,  the  three  latter  of  Benton  county,  in  the  state  of  Iowa,  exc^t  my 
beds  and  bed-clothing,  and  this  I  give  and  bequeath  to  my  two  dearly  beloved 
Bisters,  and  ask  them  to  divide  thwn  satisfactorily  by  and  between  themselves. 
Fi^.  All  my  household  furniture,  exc^  the  said  beds  and  bed^clothiog,  of 
which  I  die  seised  I  give  and  bequeath  unto  my  step-son  H.  8,  Covert. 
XieaUy.  I  give  and  bequeath  to  my  stepson  H.  S.  Covert  all  Uie  remainder 
and  residue  of  my  property,  be  it  real  or  personal,  of  what  character  or  kind 
whatsoever.  And  I  hereby  appoint  J.  O.  Tipton  my  executor  of  this  my  last 
win  and  testament,  revoking  all  others;  be  being  a  neighbor  of  mine,  and  a 
resident  ftf  the  town  of  Avoca,  In  the  county  of  Pottawattamie,  and  state  of 
Iowa." 

Tlw  plaintiff,  it  la  shown  without  dispute,  was  one  of  four  st(^>-sons  of  the 
testatrix.   His  real  first  name  was  John  Harvey,  and  he  was  usually  called 

the  testatrix.  "Harvey."  Kowieaf  the  step-sons  was  named  or  known 
by  the  name  of  "H.  8., "  nor  were  these  letters  the  initials  of  the  names  ot 
any  one  of  than.  The  scrivener  who  wrote  the  will  was  permitted,  ^inst 
defendant's  objection,  to  testify,  in  effect,  that  the  testatrix,  in  instructing 
him  to  prepare  the  will,  the  items  thereof  deviising  and  bequeathing  the  prop- 
er^ spedfled  in  the  flirt*  fifth,  and  last  items  of  the  will,  designated  the  ben^ 
efldary  in  these  items  as  her  st^HKm  "Harvey,"  and  directed  him  to  pre- 
pare the  will  devising  and  bequeathing  the  ^opexty  speciflsd  In  these  items 
to  bar  step«m  Harvey;  ttiat  lie  sopposed  and  beUered  that  the  initials  <rt 
plaintiff's  first  name  were  **H.  B,,"  and,  sobeUsviiw,  wnte  these  Initials  t» 
designate  him,  and  that  he  knew  the  plaintiff  hytbia  name  ct  '^Harvey." 
This  witness  testifies  thrt  he  was  aeqnainted  with  plaint  and  Oirt  he  knows 
ct  no  person  whose  name  Is  8,  (jorert.  It  Is  not  shown  tint  any  person 
bears  that  name. 

2.  Two  questions  arise  in  this  esse  whidi  require  determination  in  order  to 
reach  a  decision  tiierein,  vis. :  (1)  Is  it  competent,  by  parol  evidence,  to  apply 
the  items  of  the  will  wherein  H.  8.  Covnt  is  the  benefidaiy  to  the  plaintiff, 
showing  therein  that  the  testatrix  intended  to  will  the  property  to  him?  ^2) 
Is  plaintiff  the  sole  residuary  legatee,  being  last-named  as  smm*  after  a  prior 
item  names  the  defendants  as  the  residuary  legatees  f  In  our  opinion,  as  to  the 
name  of  the  benefldary  in  the  Items  designated  ''first,"  "fifth,"  and  "lastly,** 
there  is  a  latent  ambiguity.  Oa  the  face  ci  the  will  then  iqipean  no  uaoer^ 
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tainty  or  ambignlfy;  bot,  u  Uu  truth  U  that  Ui«n  ii  no  HThtg  penon  of  tlto 
name  of  H.  8.  Covert,  tbne  adses,  vinmi  that  ftat  being  made  to  K^>ear,  s 
latent  amUffuity.  Tbfa  amUgoitj  most  be  explained,  ouerwlae  ttw  beqoeabi 
made  In  these  Items  faU.  and  the  testatrix's  intenttons  will  bedefteted.  M 
the  law  will  opholdherintenttoaiswhonthe^may  bemadesnfflatentlyewtain. 
TheUw  will  not,  by  holding  the  ttoma  T<rid.  dedare  that  ttie  testatrix  had  no 
intentions,  but  will  seek  to  diseovflr  her  true  infeintions  by  erldenoe  which 
win  with  eertainty  identify  i^e  benefleiaiy,  and  eonneot  him  witii  the  wIlL 
The  law  wlU  tiiiu  find  and  prodooa  the  person  iqioB  whom  the  testatrix  In- 
tended to  bestow  her  bounty. 

It  will  be  remembered  that  Uie  Intention  of  a  testator  is  the  poUu  star  guid- 
ing oontts  to  the  interprrtntions  o<  will^  uid  that  ItmwbeBooghtferliy 
nral  evidence  identifying  the  beneficiaries  named  in  ttie  wul,  and,  when  neo- 
easary,  the  property  bequeathed.  In  Oils  cans  the  parol  avldenoe  certainly 
.identifles  the  plaintiff  as  the  legatee  named  in  the  iirst  and  fiftii  items  of  tho 
will,  and  the  residuary  legatee  named  in  the  last.  He  is  dmoribed  in  tbeae 
Itsnis  as  the  step-son  of  the  testatrix.  She  had  no  st^Hwn  beuing  the  name 
wrttfaen  to  designate  plaintiff.  She  designated  liim  to  the  soriTaier  aa  **Hai> 
•T^y,"  a  part  of  his  real  name  by  whi<A  she  usually  called  him,  and  by  wfaioh 
he  was  uuwn.  It  aeema  to  us  that  this  erideneo  dlsdoses  with  abmlote  oe»- 
tainl7  the  intention  of  tiie  testatrix,  which  must  be  enfbrced  fay  tbelaw.  W« 
iiave  no  doubt  that  the  parol  eridenee  above  referred  to,  under  afisndHarmla 
.of  the  law,  is  competent.  In  support  of  these  Tiewa  see  the  following  au- 
thorities: JHt:gpatrick  t.  Fi^patrick^  86  Iowa,  674;  Htnokitu  t.  SaHanA, 
76  Va.  149,  8  Amer.  Prob.  Rep.  5S0;  Mann  v.  Eweotttt^  of  Mann,  1  Johns. 
•Ob.  231;  MoTM  t.  aUama,  181  Maes,  389,  %  Anwr.  l:*rob.  Bep.  61 ;  Morgan  t. 
Bumote*.  45 1711.211;  Com  t.  roun^.  3  Minn.a09i,(Qil.I4O;)  IJarm.  Wills, 
^6th  Xd.)  429  e<  mq.,  and  notes;  LoHou)  t.  KeUw,  5  Iowa,  196. 

Palmer  t.  A2dee,  50  Iowa,  4^,  cited  by  defendants*  counsel.  inTolved  the 
jjiterpretation  of  a  contract.  We  understand  the  roles  pertaining  toambigui- 
ties  differ  as  to  wills  and  oontiacts.  This  decision  is  not,  tbereftire,  i^ieable 
to  the  ease  before  us.  DwiOuun  t.  Aooriie,  45  Conn.  61,  cited  by  same  coun- 
sel, is  a  case  where  it  was  sought  to  contradict  the  express  language  of  a  wfU 
by  directing  the  bequest  to  a  person  other  than  the  one  named  as  the  ben^- 
eiary.  In  the  ease  before  us,  bf  a  latent  amUguit?,  the  beneadary  does  not 
.oertainlyappear,butlsdlBOOTOndbjconpetentpaKdeTidenee.  Thiscaseeaiv 
wholly  unlike. 

8.  It  will  he  observed  that  there  is  an  irreoondUUe  repugnancy  between 
tlie  fourtii  and  last  items  of  the  will.  The  fourth  declares  tbtU  the  defendants 
shall  be  the  residoaiy  legatees.  The  last,  in  express  and  direct  language, 
makes  plainiifl  the  residuary  legatee.  It  is  plain  that  these  provisions  are 
iaoapable  of  being  reconciled;  if  one  stands,  the  other  must  fall.  The  law 
^oTides  a  plain  rule  to  be  followed  In  such  eases,  which  holds  that  the  last 
.<dause,  being  ttie  hut  expression  of  the  testatrix's  intention,  must  be  enforced, 
and  the  other  be  disregarded.  1  Bedf.  WiUs,  451;  1  Jarm.  Wills,  472;  Arti^ 
gtTong  V.  Crapo,  84  N.  W.  Bep.  487;  HOdUboughf.  Wagner,  Id.  489;/oAn- 
mm  V.  MapnSt  4  Iowa,  180.  This  familiar  rule  requires  as  to  htdd  that  plain- 
tiff is  the  sole  residuary  legatee,  and  that  the  defendants  can  take  no  part  of 
the  residue  of  the  estate  under  the  fourth  item  of  the  will,  wbieh,  so  far  as  it 
pTDTidea  that  they  shall  be  the  reaiduaiy  legatees,  is  superseded  by  the  last 
Item. 

4.  Counsel  for  defendants  ai^e  that  the  langui^fe  of  the  fourth  item  is 
such  that  it  disposes  of  the  proralsaoty  notes  of  which  the  testatrix  died  pos- 
«esaed.  and  which  constitutes,  with  the  personalty  specifleally  bequeathed  and 
the  real  estate  mentioned  in  the  first  item,  the  whole  of  the  estate.  The  inven< 
tory  filed  by  the  executor  probably  shows  the  fact  that  no  other  {Hvperty  of 
the  testatrix  was  found  by  the  execnitor, — certainly  no  other  is  r^mited  1^ 
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him.  Bnttbere  b  not  one  word  of  evMence  showing  the  quantity'  or  charac- 
ter of  the  t«itatrix*B  profierty  at  the  time  the  will  waa  made,  which  was  more 
than  three  Tears  before  the  will  was  admitted  to  probate  and  the  inventory 
filed.  Thedate  of  ttie  testatrix's  death  is  not  shown  hy  the  record,  nor  do  the 
-dates  of  the  promissory  notes  appear  therein.  We  cannot  presume  that  the 
property  of  the  testator  was  the  same  when  the  will  was  made  as  at  her  death. 
The  very  foundation  at  counsel's  argument  is  overthrown  by  these  conaider- 
ationa. 

But,  did  tlie  tacts  as  assumed  by  counsel  appear,  we  do  not  think  tbej  would 
support  his  conclusion.  The  second  and  third  items  bequeath  money;  the 
fourth  declares  that  "the  balance,  residue,  and  remainder**  shall  go  to  defend- 
ants. The  remainder  of  what?  The  language  of  the  items  means  the  balance 
•of  the  money  of  the  estate  or  the  balance  of  money  realized  from  the  assets  of 
Oie  estate  or  the  remainder  of  the  property  of  the  estate  which  shall  go  to  de> 
fendants.  Whichever  of  these  meanings  be  given  to  it,  the  provision  la  wholly 
and  plainly  rrougnant  to  the  last  item  under  which  plaintiff  claims. 

6.  Counsel  for  defendants  insist  that  the  probate  court  had  no  jurisdiction 
in  the  case,  for  the  reason  that  it  is  brought  for  the  interpretation  of-  the  will 
of  whichtheoonrtof  chancery  hasexclusivejurisdiction.  The  action  is  brought 
to  require  the  eseontor  to  distribute  the  pn^ier^  tA  the  estate  as  provided  for 
by  the  terms  of  the  will.  The  statute  cleariy  g^ves  authority  to  ttie  probate 
court  to  direct  the  pajrinent  of  legacies*  and  to  enforoe  its  order  made  in 
that  regard.   Code,  |§  2429.  2430,  2433.  2485. 

In  order  to  deternuue  the  questions  presented  by  plaintiff's  petition,  it  waa 
necessary  for  the  probate  court  to  interpret  the  will.  Indeed,  no  order  affect, 
ing  the  rights  of  the  legatees,  based  upon  the  will,  can  be  made  by  the  probate 
court  unless  the  will  be  Interpreted  so  as  to  discover  what  these  rights  are. 
If  the  court  may  require,  by  order,  the  executor  to  distribute  the  property,  or 
the  money  realized  therefrom,  to  the  legatees,  the  exercise  of  this  power  in- 
volves the  Interpretation  oi  the  will.  Indeed,  the  authority  to  int<«pret  the 
will  is  possessed  by  all  courts  called  upon  to  enforce  rights  under  it.  While 
the  court  of  chancery  has  jurisdiction  of  cases  brought  for  the  solo  purpose  of 
construing  or  interpreting  wills,  it  is  not  so  far  exclusive  as  to  forbid  other 
courts,  in  wbloh  ue  cases  involving  rights  under  wills  to  interpret  their  lao. 
gnage.  After  chanceiy.  in  a  proper  action,  has  put  an  interpretation  on  a 
will,  other  courts  will  follow  it  as  between  parties  bound  by  the  decree  in  the 
4K!tlon. 

6.  The  droult  court  held  (1)  that  it  was  competent  for  plaintiff  to  show 
■that  he  was  the  beneficiary  Intended  by  the  testatrix  when  she  used  the  name 
H.  B.  Covert;  but  (2)  that  defendants  and  plaintiff  all  together  should  be  re- 
garded as  the  residuary  legatees,  and  the  remainder  of  the  estate  should  be 
equally  divided  between  them.  The  plaintiff  appeals  from  the  decision-  last 
named,  tmd  the  defendants  from  both. 

The  first  decision,  upon  defendants'  appeal,  Is  affirmed.  The  second  decis- 
ion .  on  plaintifl^s  appeal.  Is  reversed.  The  case  will  be  remanded  to  the  oooit 
'bdow  for  further  proceedings  In  harmony  with  this  opinion. 


WATsms  V.  Jenkins  et  aZ. 

(AvrmM  Ctart  ^  Jinn.  Bwamber  18, 1387.) 

Wxub— Ounraoanoii^FATKBHT  or  Dzvn. 

FroviMom  of  a  will  oonatraed,  and  Md  Otak  the  mti  and  profita  of  a  fium  de- 
vised, and  not  the  nneral  aaavtt  of  the  estate,  should  be  flnt  appropriated  to  the 
payment  of  oartaln  IncumbranoeB. 

Appeil  bom  efxtnlt  oourt.  Scott  oonntyi  Katbamibl  Taxsaa,  Judge. 
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Action  wberedn  the  plaintiff^  as  eEeeat<ff,  prays  tor  a  decree  fixing  the  in- 
teipretation  of  the  will  of  bis  testate.  A  decree  ansvering  the  prayer  of  tho 
petition  was  rendered,  from  wluuli  a  part  of  tbe  defenduito  appeal. 

Z>.  B.  Naaht  for  appellanto.   Cooh  <ft  Dodge,  for  Charles  Ha^lns.  appellee. 

Begs,  J.  1.  The  plaintiff,  the  executor  of  the  estate  of  William  E.  Haa- 
kins.  deceased,  presented  his  petition  to  the  district  court  alleging  that  the 
construction  and  meaning  of  some  of  the  provisions  of  the  will  under  which 
he  Is  acting  are  involved  in  doubt,  and  that  it  is  necessary  that  such  provis- 
ions be  judicially  construed.  Tbe  portion  of  the  petition  presenting  the  ques- 
tions for  determination*  arising  In  the  oonstruction  of  the  will,  and  the  part& 
of  tbe  will  and  codicils  necessary  to  be  considered  in  making  such  oonstruc- 
tion, are  presented  1^  the  abstract  in  the  following  language: 

"PBTITlOir. 

**  (3)  That  petition  presents  for  tbe  court's  oonslderatton,  with  respect  to 
their  construction  and  meaning,  tbe  following  provtBions  of  said  will: 

"Sections  4  and  13  thereof:  Can  petitioner  sell  the  north  half  of  said  town 
lot,  and  -api^y  the  proceeds  as  payment  on  the  91,500  mortgage  which  is  on^ 
the  farm?   •   *  * 

"Sections  4  and  18  of  will,  and  section  2,  codicil  1,  and  section  2,  codicil  3r 
(a)  Shall  tbe  trustee  pay  oft  the  mortage  of  $1,500  which  is  on  tbe  farm?  {b) 
Shall  be  do  so  with  the  general  fnnds  of  the  estate?  (o)  If  so,  shall  he  reserve 
a  lien  in  favor  of  the  general  estate  against  said  farm  for  amount  of  such  pay- 
ment? (d)  Shall  he  refund  the  debt,  and  make  a  new  mortgage  at  8  per 
cent.?  If  so,  shall  be  mortgage  the  fee,  or  only  Harriet  Purdy's  life-estate? 
(e)  The  trustee  has  expended  some  of  tbe  general  funds  of  the  estate  in  mak- 
ing payment  of  two  notes, — one  for  $125.  and  one  for  $15, — which  were  given 
by  testator  for  articles  bought  for  the  farm.  Qmation.  Should  the  trustee 
sell  the  town  lot,  (sections  4  and  13,)  and  from  the  proceeds  pay  the  general 
fund  what  said  notes  amounted  to  when  paid?  The  trustee  has  also  made 
permanent  improvements  on  tbe  farm  from  proceeds  of  the  rents.  Queation. 
Can  trustee,  from  the  sale  of  the  lot,  repay  upon  the  $1,500  mortgage  an 
amount  equal  to  what  was  so  expended  in  such  permanent  improvements  out 

such  rents,  which  rents  could  have  been  applied  on  the  mortage?  *  •  *" 

"will. 

"I  devise  •  *  «  to  Charles  S.  Watkins  *  *  *  all  my  property,  real  and 
personal  and  mixed,  *  *  *  In  trust  *  *  *  for  the  following  usee  and  pur- 
poses: •  •  •  (4)Todelirertomydaughter,  Harriet,  (wife  ofWm.Fuidy.y 
all  my  hoiisehold  goods  *  *  «  including  silver  and  plated  ware,  also 
•  *  •  buggy,  •  •  •  blankets,  *  •  ♦  robe,  harness,  and  sleigh,  ♦  •  ♦ 
all  of  which  I  bequeath  to  her.  Also  to  deliver  to  said  Harriet,  on  tbe  fltst 
day  of  March  next  after  my  decease,  the  full  possession  of  the  following  tracta 
and  parcels  of  real  estate,  situ^ed  in  Scott  county,  Iowa,  to-wit:  The  certain 
iaxva  of  114  •  *  *  acres,  situated  in  Pleasant  Valley  township,  formerly 
belonging  to  S.  P.  Matthews,  and  which  I  purchased  of  him  by  written  con- 
tract for  deed,  of  date  October,  1882,  providing  for  the  delivery  to  me  by  said 
Matthews  of  a  deed  thOTOot,  on  the  first  day  of  January,  1883;  also  the  north 
half  of  the  lot  of  land  situated  on  the  east  side  of  Brady  street,  north  of  16th 
street,  in  Davenport;  *  *  *  in  wliich  said  farm  property,  and  in  which 
said  north  half  of  said  lot  of  land,  respectively,  r  hereby  bequeath  to  ber,  said 
Harriet,  a  Ufe^tate  during  her  natural  life.  And  it  is  my  will,  during  the 
existence  of  said  life-estate  in  each  of  said  tracts  and  parcels  of  Ivid,  said 
Harriet  shall  keep  the  improvements  tliereon  in  good  repair,  and  keep  tbe 
taxes  paid,  and  the  tenements  thereon  properly  Insured.  And  in  case  said 
trustee  shall  at  any  time  tlilnk  It  for  the  best  interests  of  said  Harriet,  he  is 
hereto  authorized  to  sell  the  north  half  of  said  lot  of  land  above  dowribed* 
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and  depend  the  net  proceeds  tbeieot  In  making  any  improvements  on  swUl 
fArm  pmput^  be  may  deem  beet;  and  the  Uffr^atatein  said  north  baU  of  said 
lot  *  *  *  is  made  sab)eet  to  emdi  sale  for  ench  pnipose.  And  It  i>  faiv 
tber  my  will,  ae  aoon  as  practicable  aftw  the  decease  oi  said  Harriet,  th^  said 
tmstee  sfa^  sell  said  farm  propertj,  and  the  tract  of  real  eetate  last  above 
deecrlbed,  (if  not  already  having  been  sold  to  make  improTements  on  said 
farm  property,  as  above  invvided;)  said  trustee  using  his  discretion  as  to  the 
terms  of  sale.  «  •  *  And  it  is  further  my  will  that  «  •  *  said 
trustee  shall  pay  the  net  proroeds  of  such  sale  or  sales  tosncb  child  or  children 
of  said  Harriet  as  shall  Burvive  her,  share  and  share  alike;  such  payment  to 
be  niade  to  each  such  child  upon  attiUning  the  ageof  twenty-ftve  years,  if  not 
already  having  attained  such  age;  and,  if  necessary,  such  proceeds  are  to  be 
invested  by  said  trustee  to  that  end, — which  said  distributive  shares  I  hereby 
bequeath  to  them,  respecti  vely. "  "  ( 13)  It  is  my  will  that  said  trustee  be  au- 
thorized at  any  time  during  the  life  of  said  Harriet,  In  his  discretion,  to  sell 
the  north  half  of  said  real  estate  situated  on  the  west  side  of  Brady  street, 
north  of  Sixteenth  street,  in  whicli  I  have  bequeathed  to  her  a  life^tate,  and 
apply  the  net  proceeds  thereof  in  making  improvraients  on  the  above-men- 
tioned farm  property:  and  the  bequest  of  said  life-estate  *  *  *  is  subject 
to  this  provision.  Said  trustee,  in  his  action  in  the  matter,  is  to  be  guided 
by  the  best  Interest  of  Harriet.  *  •  *  (18)  I  having  purchased  the  farm 
property  above  mentioned  from  3.  P.  Matthews  by  contract  for  deed,  of  date 
October  25, 1882.  which  contract  provides  that  the  sale  shall  be  finally  con- 
summated on  the  first  day  of  January,  1883,  by  the  said  Matthews  delivering 
to  me  a  gOod  and  sufficient  deed  of  conveyancefor  said  farm,  and  by  the  said 
Matthews  receiving  from  me  a  certain  house  and  lot  on  the  east  side  uf  Far- 
nam  street,  near  Locust  street,  and  the  payment  by  me  of  the  balance  of  the 
purchase  money  with  and  out  of  the  avt^  of  certain  mor^gee  owned  by  me, 
it  is  my  will  that  said  trustee  shall  carry  out  and  consummate  the  purchase  of 
said  farm  in  aooordance  wiUi  said  oootraot.   *  *  *" 

•"Codtca  1. 

"(2)  It  Is  my  win  that  said  trustee  shall,  fOr  the  period  of  six  years  next 
after  my  decease,  have  control  of  the  possession  of  the  farm  mentioned  in  my 
last  will,  (and  which  I  purchased  of  S.  P.  Matthews,)  together  with  the  rents^ 
issues,  and  profits  thereof,  and  shall,  during  that  period,  so  far  as  practicable,. 

gay  from  and  out  of  such  rents,  issues,  and  profits  any  mortgage,  incum^ 
ranee,  or  any  charge  upon  said  farm,  and  existing  as  an  indebteness  prop- 
erly diarf^ble  against  my  estate;  and,  also,  shall  further  pay,  during  the 
aforesaid  praiod  of  time,  out  of  such  rents,  issues,  and  profits,  all  other  In- 
debtedness, either  evidenced  by  promissoiy  notes,  or  in  open  accounts  against 
my  estate,  and  which  indebtedness  accrued  through  and  by  means  ci  pur- 
chases by  me  of  agricultural  Implements,  horses,  hay,  etc..  and  now  b^ng 
and  used  upon  the  aforesiud  farm  by  Wm.  Purdy  as  my  tenant.  But  it  Is  my 
will  that  my  said,  trustee  shall  so  control  such  possession  of  such  farm,  and 
each  rents,  issues,  and  profits,  and  the  payment  from  and  out  of  the  Same, 
any  such  indebtedness  or  incumbrance  as  aforesaid,  in  view  of  the  promotion 
of  the  best  interest  and  welfare  of  mv  daughter,  Harriet;  it  being  my  will  that 
said  Harriet  shall  yearly  receive  all  the  net  rents  and  profits  of  said  farm 
which  may  be  consistent  with  the  due  satisfaction  of  any  such  indebtedness 
as  aforesaid  witliin  a  reasonable  time,  and  after  the  pajing  all  the  yeu-Iy 
taxes,  proper  repairs,  and  Insurance  on  said  farm,  which  it  Is  my  will  shall 
be  paid  from  and  out  of  such  rents.  Issues,  and  profits.  AH  the  provisions  of 
my  last  will  is  hereby  modified  so  as  to  be  consistent  with  ttie  provisions  of 
this  codicil.   •  • 

The  district  court,  declaring  the  construction  of  the  will,  rendered  a  decree 
in  this  language:   "It  is  <>rder6d,  adjudged,  and  decreed  that  the  general  es- 
T.36fl.w.no.7 — 41  ^  , 
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tate  and  assets  are  not  liable  for  the  payment  of  the  farm  mortg^e;  thai  the 
trustee  should  use  the  rents  and  profits  of  the  farm  for  six  yean  from  the  de- 
cease of  the  testator  towards  the  payment  of  the  mortgage  debt,  or  any  re- 
newal thereof;  and  he  may,  in  his  diacxetion,  under  the  will,  sell  the  farm 
subject  to  the  mortgage,  and  invest  the  proceeds.  It  is  further  decreed  that 
hecannot  mortgage  the  farm,  nor  sell  a  portion  thereof,  unless  first  liaving 
obtained  the  order  of  court,  upon  due  notice  to  all  concerned,  upon  which  no- 
tice and  order  he  may  be  authorized  to  make  such  sale  or  mortgage,  and  with 
the  proceeds  pay  the  present  mortgage  debt,  which  is  by  the  holder  thereof 
enforceable  against  said  farm.  It  is  also  ordered  that  the  Brady  street  lot 
may  be  sold  by  the  trustee,  in  his  discretion,  and  proceeds  paid  upon  the 
mortgagedebt  to  the  extent  that  the  rents  have  been  used  to  make  permanent 
Improvements.  And  it  is  ordered  that  the  trustee  take  the  rents  from  said 
farm,  and  therewith  reimburse  the  general  estate,  for  the  amounts  pdid  upon 
the  debts  which  were  chargeable  upon  the  farm  for  aiticles  bought  for  tbe 
farm.'* 

2.  In  our  opinion,  the  district  court,  in  the  decree,  correctly  construed  the 
will.  It  holds  that  the  general  assets  of  the  estate  cannot  be  applied  to  the 
payment  of  the  mortgage  in  question;  that  is,  the  funds  arising  from  the  sale 
of  personal  property  or  lands  cannot  be  applied  to  that  purpose,  but  th^,  un- 
der the  provisions  <A  the  will,  the  rents  and  profits  of  tbe  farm  for  six  years 
shall  be  applied  upon  the  mortgage,  and  that  the  Brady-street  lot  may  be  sold, 
and  the  proceeds  paid  upon  the  mortgage  to  the  extent  to  which,  the  rents  of 
the  farm  have  been  used  in  payment  of  improvements  thereon,  and  the  rents 
of  the  farm  be  appropriated  to  take  the  place  of  general  assets  usM  to  make 
permanent  improvements.  We  think  tbe  decree  is  in  accord  with  the  plain 
meaning  of  the  will  and  the  intention  of  the  testator  as  therein  expressed. 
The  will  gives  to  Mrs.  Harriet  Purdy  a  life-estate  in  tbe  farm  and  the  Brady- 
street  lot.  Paragraph  4.  The  Brady-street  lot  may  be  sold,  and  tbe  proceeds 
applied  in  payment  of  improvements  made  on  the  farm.  Paragraph  13.  But 
it  Is  provided  by  the  second  paragraph  of  the  first  codicil  that  the  executor 
.shall  take  tbe  rents  and  profits  of  the  land,  and  apply  them  to  the  payment  of' 
Any  moiiigage  or  charge  thereon,  and  any  sum  remaining  from  the  proceeds  of 
the  rent  after  the  payment  of  the  incumbrance  shall  be  paid  to  Mrs.  Furdy. 
The  will  thus,  in  the  plainest  language,  directs  that  the  rents  and  profits  of 
the  land  be  first  appropriated  to  the  payment  of  the  incumbrance.  In  the 
thirteenth  paragraph  of  tbe  will,  and  the  second  paragraph  of  the  first  codicil, 
the  trustee  is  directed  to  be  guided  by  the  best  Interest  and  the  welfare  of  Mrs. 
Purdy;  but,  in  express  language,  the  second  paragraph  of  the  first  codicil  de- 
•clares  that  the  payment  of  tbe  rents  and  profits  to  her  la  to  be  made  after  the 
indebtedness  specified  is  pud.  Tbe  expressions  found  in  the  will  and  codicil 
•directing  her  interest  and  welfare  to  be  promoted  by  acts  of  the  execwtor  do 
Aot  express  the  thought  that  her  interest  and  welfare  shall  nullify  the  pro- 
Tision  to  the  effect  that  tbe  rents  and  profits  shall  be  applied  to  the  payment 
<of  the  incumbrance,  which  is  positive  and  plain  in  Its  language,  and  cannot 
be  defeated  upon  inference  and  construction. 

3.  Counsel  for  defendants  insist  tliat  the  personal  estate  constitutes  the  pri- 
mary fund  for  the  payment  of  the  testator's  debts,  but  that  funds  arising  fnm 
bis  real  estate  may.  by  express  provisions  of  the  will,  be  devtrfed  to  that  pur- 
pose. We  need  not  detennine  tbe  correctness  of  this  view  of  tlie  law.  but 
may  assume  that  it  is  correct  for  the  purposes  of  the  case.  In  this  view  of 
the  law,  the  decree  of  the  district  court  is  correct,  for,  in  our  opinion,  the  will 
and  codicils  in  the  plainest  language  direct  that  the  Incumbtanoe  be  paid  out 
of  the  rents  and  profits  of  the  land. 

4.  The  will  directs  that  the  Brady-street  lot  may  be  sold  to  pay  for  improve- 
ments upon  tbe  land.  The  decree  properly  directs  that  lot  to  be  acdd,  and  tbe 
proceeds  applied  upon  the  mortgage,  so  far  as  nuqr  be  neceaiuy,  to  take  the 
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vlaM-of  c»to  apiriled  licfMyment  of  Imprbvements.  The  rents  sfaoidd  not 
nare  been  so  applied,  and  the  Bradj-street  lot  is  set  apart  for  that  pnrpOM. 
The  decree  thns  eaiTles  oat  the  directions  of  tlie  wUl»  and  prorides  for  eor^ 
teettng  what  wb§  done  contrary  to  such  directions. 

5.  The  proTision  of  the  decree  tor  reimbursinff  out  of  the  rents  the  general 
funds  of  ttie  estate  for  payioenta  made  for  articles  bought  for  the  farm»  we 
think  is  correct,  b^ng  tn  aeoord  with  paragraph  2  of  Uie  first  codicil. 

6.  The  eighteenth  par^[raph  of  the  will  cannot  be  construed  as  a  direction 
for  the  payment  of  the  mortgage  out  of  any  particular  fund,  nor  does  it  nul- 
lify other  provisions  requiring  it  to  be  paid  out  of  the  rent  of  the  land.  It 
contains  no  provision  wliateveras  to  payments,  but  simply  directs  that  the 
purchase  be  consummated.  It  cannot  he  said  that  this  paragraph  gives  any 
directions  as  to  the  funds  to  be  used  in  the  payment  doe  on  the  land.  That, 
however,  is  done  in  other  parts  of  the  will»  which  requires  the  rent  to  be  used 
for  that  porpow.  Paragraph  2  of  the  first  codicil  so  provides  In  plain  lan- 
guage. 

Tliese  considerations  dispose  of  all  disputed  questions  found  in  the  case,  and 
lead  US  to  the  oonolusion  that  the  decree  of  the  district  court  ought  to  be  af- 
firmed. 


HOIXENBBGK  tt  Of.  «.  StEASNB.. 

(Bitprfm  Ontrt  of  /own.  Deoniibar  1^  18B7.) 

lCOBTOA01»7-PimCHABE  Am)  FOBBCLOSOBB  BT  AgbUT  Or  MoBTOAOOB. 

The  evidence  showed  that  derenttant,  who  had  assumed  a  niortsage,  ordered 

Elaintiff,  who  vas  acting  aa  his  agent,  to  aend  oertsln  inonny  to  pay  the  mortgage 
>  a  porsoD  nauied.  The  latter  misappropriated  and  foiled  to  ase  the  money  Tor 
the.purpose  specified,  and  plaintiff  anecwmrds  bought  the  mortgage  from  the  mort- 
gagee.  Seldf  that  plaiotitf  might  properly  buy  and  foreclose  tlie  mortgage. 

Appeal  from  district  court,  Harrison  county;  C.  H.  Lewis,  Judge. 

This  is  an  action  in  equity,  brought  by  the  appellee,  Dureun  Stearns,  to 
foreclose  a  mortgage  against  the  appellants,  F.  I>.  Hollenbeck  and  others. 
The  relief  asked  was  granted. 

X.  R.  Bolter  tt  3om  and  S.  B.  Cochran^  for  appellants.  D.  S.  EtH»n»  for 
appdlee.  ^ 

Sbbvkbs,  J.  This  case  is  wrongly  entitled.  It  should  be  Steams  v.  Hol^ 
lenbMJt  et-  al.  It  is  provided  by  statute  that  causes  in  this  court  shall  be  en- 
titled as  in  the  court  below,  and  such  has  been  the  uniform  practicefor  years. 
In  so  disregarding  the  statute  counsel  have  exhibited  a  singular  want  of 
knowledge,  or  shown  great  carelessness  in  the  prqwration  of  ue  case.  We 
indulge  the  hope  it  will  not  be  repeated. 

The  undisputed  facts  are  that  one  Severance  executed  a  mortgage  on  real 
estate,  which  he  sold  to  Hollenbeck,  and  the  latter  agreed  to  pay  such  mort- 
gage, wliicli  belonged  to  one  Hyde.  The  money  due  on  the  mortgage  was  pay- 
able in  Connecticut.  A  short  time  prior  to  the  time  the  mortgage  became  diie, 
Hollenbeck  applied  to  Steams  to  procure  for  him  a  loan  on  the  same  real  es- 
tate, for  the  purpose  of  paying  oft  the  Hyde  mortgage  and  other  purposes. 
Hollmbeck  made  and  sign^  an  application  directed  to  the  Lombard  Invest- 
ment Company  for  such  loan,  and  the  same  was  forwarded  to  such  comp»ny 
by  Steams.  The  loan  was  made,  to  secure  which  Hollenbeck  executed  a 
mortgage  to  said  companyt  upon  whom  Hollenbeck  drew  a  draft  in  favor  of 
Stearns  for  the  proceeds  of  the  loan,  and  such  amount  was  received  by  Steams, 
and  a  sufficient  sum  of  money  was  forwarded  by  him  to  one  Creighton  at  Des 
Moines  to  pay  tiie  Hyde  mortgage,  and  it  was  so  forwarded  for  the  purpose. 
The  evidence  clearly  shows  that  Creighton  failed  to  so  apply  the  money,  and 
he  was  not  antbOTiced  by  Hyde  to-  receive  it.  Stearns  wCtorwaids  purchased 
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tb«  mortgage  of  Hycto,  and  paid  toll  Tain*  for  tt,  «h1  this  MUon  Is  bnaghi 

to  foredoee  such  mortgage. 

The  only  diaputed  quesfeloii  is  one  of  fact^  and  that  is  whether  HoUenbacA 
directed  Stearns  to  send  the  money  to  Greighton,  or  whethsr  h«  tid  so  apon 
his  own  motion,  or  whether  the  investment  oompany  so  dlneted.  We  are 
satisfied  that  the  money,  when  received  by  Steams,  was  the  property  of  Hol- 
lenbeck;  but  the  understanding  between  blm  and  Stearns  was  Utat  it  should 
be  applied  in  payment  of  the  Hyde  mortgage.  By  direction  of  Hollenbeck,, 
money  liad  been  sent  to  Creighton  to  pay  interest  due  on  the  mortgage  on 
several  occasions  prior  to  the  transaetioo  in  queation,  and  Creighton  had 
with  the  money  isUd  the  interest  to  Hyde,  and  returned  the  coupons  as  evi- 
dence that  the  money  bad  been  properly  iq>plied,  Hollenbeck  had  reason  to 
suppose  that,  if  the  money  in  question  was  so  sent  it  would  be  propwly  ap- 
plied, and  we  find  he  directed  Stearns  to  send  the  money  required  to  pay  the 
mortage  to  Creighton.  This  fact  is  established  by  a  preponderance  at  the 
evidence.  Stearns  and  his  son  so  testify,  and  Hollenbedii  to  an  extent  only, 
contradicts  them.  His  evidence,  as  appears  from  an  additional  abstract, 
which  is  not  denied,  is  not  direct  and  oeitain  that  he  did  not  give  such  direo- 
tions.  Besides  this,  the  fact  that  prior  payments  on  the  mortgage  had  heen 
so  sent  renders  it  fairly  certain,  and  naturally  so,  that  he  direct^  the  mon^ 
in  question  to  be  sent  to  the  same  person.  As  the  money  was  sent  to  the  per- 
son he  directed  it  to  be,  it  is  certain  tliat  the  loss  hiust  be  home  by  him. 
This  Is  clearly  so  as  between  him  and  Hyde,  and  Stearns  bought  the  mortgage 
of  Hyde,  and  paid  him  full  value  therefor;  and  therefore,  under  the  circum- 
stances, he  is  entitled  to  all  the  rights  of  Hyde.  Steams  bought  the  mort- 
gage to  protect  the  mori^iage  of  the  investment  company,  for  the  reason  that 
he  had  made  the  loan.  This,  we  think,  he  could  properly  do,  and  it  is  imma- 
terial whether,  as  between  him  and  such  company,  he  was  liable  for  negli- 
gence or  not.  If  he  is,  Hollenbeck  cannot  so  assert,  because  his  directions 
in  relation  to  the  money  vete  obeyed  by  Steams.  Affirmed. 


BuKAKD  et  al.  V.  Bowkn. 

(SupreiM  Oourt  qf  Iowa.   December  18, 1887.) 

GvAUKTT— D^fnran — Faildsb  to  Ubb  Dilioxncb  to  Collbct  or  Dsbtob. 

Defendant  eave  plaintiff  a  written  guaranty  that  he  woaid  pay  certain  ladebtad- 
nesB  of  D ,  IfD.  failed  to  pay  it.  Xiie  &cis  showed  that,  If  ptaintifl  bad  toed  due 
dlli^nce,  he  might  have  collected  the  iiidebtedncee  from  D.  fftld,  In  an  action 
againat  the  guarantor,  that  tblB  was  a  good  defense. 

Appeal  from  district  court,  Carroll  county;  J.  P.  CosNut,  Judge. 

FlaintifEs,  H.  C.  &  C.Durand,  brought  this  action  against  QeorgeW.Bowen, 
to  recover  an  indebtedness  of  $200  arising  out  of  the  sale  by  them  to  J<^in  G. 
Davis  and  his  wife  a£  certain  goods  and  merchandise.  Thdr  daim  against 
this  defendant  is  upon  the  following  writing: 

"Gabroll,  October  32,  1B85. 
.  **ff.C.dtC.  Ihtrand:  For  value  received,  I  hereby  .guaranty  collection 
of  all  the  present  indebtedness  of  John  C.  Davis  or  Mrs.  O.  W.  Davis,  to  whom 
be  has  sold  or  transferred  his  stock  at  Maple  Biver  Junction.  Iowa,  and  au- 
thorize you  to  sell  her  goo^  on  credit  the  same  as  you  have  heretofore  to 
John  C  Davis;  my  tiability  her^n,  however,  not  to  axeeed.9200.  and  may  be 
canceled  by  giving  thirty  days  notice  to  you  in  writing  in  Chicago.  This 
guaranty  supersedes  the  one  given  you  July  20,  1885. 

"Gbobob  W.  Bowks. " 

The  defense  pleaded  is  that  the^ writing  Isaguarantyof  collection,  and  that 
plaintifEs  had  not  used  due  diligence  to  collect  the  debt  from  the  principal. 
The  cause  was  tried  to  the  court,  without  the  intervention  ot  a  jury,  and  the 
Judgment  was  for  defeiutant. 
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Qeorgt  R.  Cl&ud,  for  appellants.   Gtorgt  W.  Bowm,  pro  m. 

Reed,  J.  some  time  before  the  date  of  the  Infltmment  set  out  aboTe* 
John  C.  Davis  had  been  engaged  In  bosiness  as  a  merchant  at  Maple  River 
Junction.  On  the  twentirth  of  Jaly.  1885.  defendant  wrote  to  plaintiffs,  wbo 
Sffe  wholesale  dealers  in  Chicago,  requesting  them  to  sell  to  Davis  such  goods 
as  be  should  need  In  his  business  on  credit,  and  guarantying  ttie  pajment  \ij 
Daris  of  any  indebtedness  he  might  contnuit  with  them,  not  exceeding  9200. 
On  the  first  ol  ONstober  following;  Davis  was  Indebted  to  platntifb  In  a  ooih 
sldwable  amount  for  goods  obtained  after  the  mecution  of  the  guaranty,  and 
was  unable  to  pay  his  debts  at  their  matartty.  Beii^  desirous  of  engaging 
In  other  business,  he  proposed  to  transfer  the  stock  of  goods  on  hand  to  O. 
yr.  Davis,  his  wife,  she  to  assume  his  indebtedness  to  plaintiffs,  and  continue 
the  business.  Defendant  wrote  to  plaintlifo  Informing  them  of  this  proposed 
arrangement,  and  tirging  them  to  consent  to  it.  Th^  wrote  him  that  th^j 
would  consent  to  this  arrangement  provided  Mrs.  Davis  wontd  enter  into  a 
written  undertaking  to  pay  the  amount  of  her  husband's  indebtedness  to  tbenkt 
and  he  (defendant)  would  give  them  a  written  contract  binding  himself  to  the 
same  extent  under  the  new  arrangement  that  he  was  under  the  old.  Mrs. 
Davis  accordingly  execated  a  written  contract,  assuming  and  ijinding  herself 
to  pay  the  amount  of  her  husband's  indebtedness  to  plaintiffs,  and  defendant 
executed  the  instrument  set  out  above.  Mrs.  Davis  is  now  indebted  to  plain- 
tiffs to  the  amount  of  tSlO.  of  which  amount  $163.75  is  for  goods  sold  her 
after  the  arrangement  was  entered  Into.  The  whole  amount  was  past  due  on 
the  twenty<fifth  of  August,  1886.  From  the  time  she  took  possession  of  the 
store  up  to  about  the  first  of  October,  1886,  she  carried  a  stock  of  goods  of  the 
value  of  from  $340  to  $500.  But  she  had  no  other  property,  and  her  husband 
was  insolvent.  About  October  1st  her  store  was  consumed  by  fire,  and  the 
stock  of  goods  therein  totally  destroyed.  Plaintiffs  took  no  steps  at  anytime 
against  the  Davises  to  enforce  collection  of  the  debt.  It  does  not  appear  that 
thisy  had  any  grounds  for  suing  out  an  attachment,  but  a  term  of  the  circuit 
court  was  held  in  Carroll  oounty,  (that  being  the  county  in  which  the  Itevisee 
lived,)  commmcing  on  the  twentieth  of  September. 

The  contract  sued  on  is  a  guaranty  of  the  collection  of  the  debt.  Defend- 
ant's undertaking  was  that  he  would  pay  the  debt  if  the  principal  failed  to 
pay  it  at  maturity,  and  plaintiffs  were  not  able  by  due  diligence  to  enforce 
Cf^ection  from  the  principal.  In  the  absence  of  special  facts,  due  diligenoe 
would  require  that  salt  should  be  brought  against  the  principal  at  the  first 
r^pilar  term  of  court  after  the  maturity  of  the  debt,  and  that  judgment  be 
taken,  and  execution  issued  thereon,  as  soon  as  practicable,  by  the  ordinary 
rules  and  practice  of  the  court.  Voorhits  v.  AUee,  29  Iowa,  49.  If  the  prin- 
cipal debtor  had  been  Insolvent  when  the  debt  matured,  that,  perhaps,  would 
have  excused  the  failure  to  institute  suit  and  obtain  judgment  against  her. 
But  she  was  not  insolvent.  On  the  twenty-fifth  of  August,  and  from  that 
time  up  to  the  time  of  the  fire,  she  had  property  in  her  possession  sufficient  to 
pay  the  debt.  If  suit  had  been  brought  in  the  Septeml>er  term  of  court,  judg- 
ment might  have  been  talten  on  the  second  day  of  the  term.  If  that  had  been 
done,  execution  could  have  been  issued  at  once,  and  the  property  might  have 
been  seized  before  the  fire.  The  failure  to  institute  suit  at  that  time  was 
clearly  prejudicial  to  defendant. 

The  jadj^nent  of  the  district  eonrt  is  right  and  it  will  be  affirmed. 

BABBir  «.  Cehtral  Iowa  By.  Co.  ' 

{Suprm*  Court  of  Iowa.   December  20,  1887.) 

1.  Oabbisb*— Of  PAnsHOSBS  —  Ditty  or  Cosductob  to  Assist  PAnaROBits  to  Alioht. 
It  is  not  the  duty  of  a  conductor  of  a  railway  train  to  assist  a  paaseiiffer  to  alight 
fituu  soar. 
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S.  Sams— Ddr  or  Coin>non>B  in  SrAanao  Tba^. 

It  ta  not  the  duty  of  a  conductor  of  a  railway  train  "to  know"  that  a  passenger 
has  left  the  can  before  he  gives  the  signal  to  start.  He  is  only  required,  after  hav- 
ing the  station  announced,  to  stop  the  train,  and  hold  it  such  reaaonable  time  as 
will  permit  the  passeiigera  to  alight  in  safety.' 

Appeal  from  district  court,  Keokuk  county;  D.  Rtan,  Judge. 

AeUon  by  James  B.  Kaben  to  recover  for  personal  injuries  sustained  by  his 
wife  through  the  negligence  of  plaintiff's  employes,  while  she  was  getting  off 
of  a  car  in  which  she  was  a  passenger.  There  was  a  judgment  upon  a  verdict 
for  plaintiff.   Defendant  appeals. 

A.  C.  Daly  and  &eo.  D.  Woodin,  for  appellant.  Sampson  A  Brown,  tor  vfi- 
pellee. 

Beck,  J.  1.  This  action  is  brought  to  recover  by  t^e  husband  for  injuries 
sustained  by  his  wife,  who  had  brought  a  suit  in  her  own  nanw  to  recoverfor 
the  same  injuries.  A  judgment  in  faror  of  the  wife  in  her  action  was  re- 
veraed  by  this  court.  See  34  N.  W.  Rep.  621.  The  petition  of  plaintiff  in  this 
case  alleges  that  his  wife  was  a  passenger  upon  a  car  on  defendant's  railroad, 
having  her  own  two  small  children  with  her.  When  she  reached  her  place  of 
destination,  she  proceeded  to  leave  the  car  with  her  children,  who  were  taken 
from  the  car,  when  the  train  tiegan  to  move,  through  the  negligence  of  defend- 
ant's employes,  without  allowing  her  sutflcient  time  to  ^  off,  and,  in  at- 
tempting to  do  so,  she  was  thrown  down  and  injured.  Plaintiff  alleges,  (re- 
ferring to  bis  wife  getting  off  of  the  car:)  "The  conductor  did  not  help  her,  nor 
offer  to  do  so,  nor  advise  her  that  it  was  not  safe  to  get  off,  wherefore,  he  says 
that  the  said  injury  was  caused  by  the  negligence  and  want  of  care  of  the  con- 
ductor, "  etc.  The  evidence  tended  to  suppcnrt  the  allegations  of  the  pUdntilf  *s 
petition. 

2.  The  district  court,  in  presenting  the  issues  of  thecaae  tothe  jury,among 
other  things,  stated  that  the  petition  alleges  that  the  conductor  negligently 
failed  to  see  whether  plaintiff's  wife  had  alighted  from,  the  car,  and  caused  the 
train  to  start  before  she  had  time  to  do  so  safely,  and  that  ''defendant  failed 
to  assist  her  to  alight,"  thereby  causing  the  injuries.  In  the  third  instruction 
the  court  directs  the  jury  that,  to  entitle  plaintiff  to  recover,  he  must  show  by 
affirmative  evidence,  among  other  things,  "that  snch  injuries  were  caused  di- 
rectly by  the  negligence  of  defendant's  employes,  as  substantially  alleged."  In 
the  fourth  instruction  the  court  directed  the  jury  that  it  was  the  conductor's 
duty  "to  place  her  [plaintiff's  wife]  or  enable  her  to  alight  in  safety  on  the 
platform."  In  these  instructions  the  court  plainly  directs  tlie  jury  that  it  was 
the  conductor's  duty  to  assist  plaintiff's  wife  to  alight  from  the  car.  This 
court  has  held  the  law  to  be  different,  and  that  no  such  duty  rests  upon  the 
conductor.  Rahen  v.  Railway  Co.,  S4  N.  W.  Rep.  621.  The  instructions  just 
referred  to  are  tlierefore  erroneous. 

3.  The  seventh  instruction  directs  the  jury  that,  if  the  ooiuluctor  "negli- 
gently failed  to  look  and  know  that  she  [plaintiff's  wife]  had  left  the  train  in 
safety,"  and  negligently  started  the  train  before  she  had  done  so,  without  her 
fault  or  negligence,  plaintiff  is  entitled  to  recover.  The  instruction  announces 
the  rule  that  it  was  the  conductor's  duty  to  ascertain— "to  look  and  know" 
— whether  the  plaintiff's  wife  had  safely  alighted.  It  imposes  the  duty  upon 
the  conductor  not  to  start  the  train  until  he  had  made  sufficient  inspection 
of  the  car  and  passengers  to  be  certain — "toknow" — whether  the  passengers 
had  left  the  car,  and  were  safely  on  the  platform.  We  think  the  law  imposes 
no  such  dnty.   The  conductor  is  required,  after  having,  at  a  proper  time,  an- 

'Respecting  the  duty  of  a  railway  company  to  stop  its  trains  !n  snch  manner  that 
passengers  may  safely  enter  them  and  alight  therefrom,  see  Bollard  v.  RaHroad  Co., 
(M.  H.)  5  Atl.  Rep.  838.  and  note;  Moses  v.  Railroad  Co.,  (La.)  ^  South.  Bep. 967;  Rait* 
way  Co.  V.  Wliite,  (Ark.J  4  8.  W.  Rep.  62 ;  Railroad  Co.  v.  Prinnell,  ( Va.}  3  8.  E.  Kep.  95. 
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noanced  the  station,  to  stop  the  train  and  hold  it  such  reasonable  time  aa  will 
permit  passengers  to  alight  In  safety.  He  Is  not  required  to  do  what*  in 
many  cases,  would  be  impossible  to  ascertain, — "to  know"  tliat  all  passengers 
Intending  to  stop  at  the  station  bare  alighted  in  safety.  Imhoff  v.  Railway 
Co,,  20  Wis.  844;  Railroad  Co,  v.  Slatton,  54  111.  133;  Clotworthy  t.  Rail- 
road Co., 90  Shear.  A)B.ireg.g275;  Railway  Co.-v.StuUer,biPA. 
St.  375. 

Other  Instructions  than  those  just  noticed  we  think  unobjectionable.  Other 
objections,  or  the  n£"ngs  on  which  they  are  founded,  may  not  be  repeated  iu 
a  new  trial,  and  need  not  be  considered. 

For  the  errors  pointed  out  the  judgment  of  the  district  oourt  is  reversed. 


MoHLEB  e.  Carder  et  al. 

{Supreme  Oouri  of  Iowa.    December  20,  1887.) 
1.  FBAD]>— MlSRSPBI8BHTl.TIOfl8  IK  SALS  OF  LaKD— ReSCTSSION  1H  EQUITT. 

Representations  which  mislead  and  deceive  a  party,  whereby  he  makee  a  con- 
tract for  the  sale  of  land,  are  ground  for  the  exercise  of  equity  in  rescinding  the 
contract  ao  induced,  whether  Uie  party  making  the  representations  willfully  de- 
ceived or  otherwise.* 
3.  8ah»— BxcHASax  or  Laxiv— Dboiit— Orrcs  to  Bbodmtbt— Rbbcisbiov. 

The  evidence  showed  that  defendants  deceived  and  misled  plaintiff,  by  represen- 
tations as  to  the  quality  and  value  of  certain  land,  into  making  a  trade  of  property 
owned  by  defendanta  for  such  land.  TJe/d,  upon  plaintiff's  offer  to  reconvey,  that 
equity  would  nadnd  tbd  contract  so  made. 

Appeal  from  district  court,  Marion  county;  A.  M.  Wilkinson,  Judge. 

This  is  an  action  In  equity  by  which  the  plaintift,  T.  K.  Mohler,  seeks  to 
rescind  and  set  aside  a  conveyance  of  certain  real  estate  made  to  the  defend- 
ants, H.  M.  and  Horton  Carder,  upon  the  ground  that  said  conveyance  was 
procured  by  false  and  fraudulent  representiitions,  made  by  the  defendant  II. 
M.  Carder.   There  was  a  decree  for  the  plaintiff,  and  defendants  appeal. 

Whiting  S.  Clark,  for  appellants.    SUme  t&  Gamble,  for  appellee. 

BoTUROCE,  J.  The  plaintiff  was  the  owner  of  a  grist-mill,  saw-mlll,  house, 
and  14  acres  of  land  in  Marion  county.  Being  somewhat  advanced  in  years, 
lie  desired  to  dispose  of  said  property.  In  February,  1886,  he  advertised  it 
for  sale  by  a  notice  in  a  newspaper.  The  defendants  are  husband  and  wife, 
and  at  that  time,  and  for  a  year  previous  thereto,  they  resided  in  Sioux 
county.  Before  that,  and  for  some  12  years,  they  lived  at  Garden  Grove,  in 
Decatur  county.  The  defendant  H.  M.  Carder,  wife  of  Horton  Carder,  was 
the  owner  of  100  acres  of  land  in  Decatur  county,  and  a  house  and  lot  in  Gar- 
den Grove.  Horton  Carder  saw  the  plaintiff's  newspaper  advertisement,  and 
on  March  1, 1886,  be  addressed  a  letter  to  the  plaintiff,  proposing  to  exchange 
the  Decatur  county  land  for  the  mill  property.  This  opened  up  a  correspond- 
ence by  letter  between  the  parties,  which  continued  until  about  the  first  of 
June,  1886,  at  which  time  the  defendant  Horton  Carder  went  to  the  residence 
of  the  plaintiff,  and  looked  over  and  examined  the  mill  property,  and  on  the 
next  day  the  parties  went  to  a  justice  of  the  peace,  and  the  plaintiff  conveyed 
his  mill  property  to  the  defendants,  and  they  conveyed  the  100  acres  of  land, 
and  the  house  and  lot  in  Garden  Grove,  to  the  plaintiff.   The  plaintiff  claims 

■When  a  r^resentation  la  made  of  a  bet  that  baa  nothing  to  do  with  opinion,  and  is 
peculiarly  within  the  knowledge  of  the  person  making  it,  the  one  receiving  it  has  the 
•liBolate  nght  to  rely  upon  Ita  trnthfulneea,  though  the  means  of  ascertaining  its  falsity 
were  fully  open  to  him.  Gammilt  v.  Johnson,  (Ark.)  1  B.  W.  Rep.  610.  See  note  to  Id. 
And  where  one,  on  discoTering  the  ownership  of  certain  property  which  tbe  owner  did 
not  know  she  possessed,  made  fraudulent  repreeentationa  to  herhu.sband  that  the  same 
was  greatly  Incumbered,  and  thereby  obtained  a  deed  of  the  land  for  a  num  far  below 
Hb  vaJuc^  the  deed  was  ordered  canceled.  Havlin  v.  Seed,  (Ky.J  5  S.  W.  Kep.  6B4. 
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t!'.at  the  defendant  H.  Carder  misrepresented  the  character,  quality,  location, 
iind  value  of  the  land  and  the  house  and  lot;  that  he  was  deceived  and  mis- 
led by  these  misrepresentations,  and  induced  thereby  to  enter  Into  the  trade, 
to  his  great  damage.  He  exhibited  with  the  petition,  and  tendered  to  the  de- 
fendants, a  reconveyance  of  the  Decatur  county  property,  and  demanded  a 
reconveyance  of  the  mill  property. 

There  is  no  disputed  proposition  of  law  in  the  case,  ao  fur  aa  the  rights  of 
the  parties  are  concerned,  upon  the  merits.  The  qnestions  of  law  involved 
in  a  proceeding  of  this  character  are  so  well  settled  that  there  is  no  ground 
for  debate  as  to  them.  The  mnin  question  is,  bus  the  plaintiff  established  the 
averments  of  tlie  petition  (or  such  of  them  as  are  necessary  to  be  established) 
by  clear  and  satisfactory  evidence?  McClanahan  v.  McKinUy,  62  Iowa,  222, 
2  K.  W.  Bep.  1101;  Virkaon  v.  Knox,  30  X.  W.  Bep.  49.  Another  equallj 
well-established  rule  is  that,  to  entitle  a  party  to  relltf  in  equity  by  reason  of 
fraudulent  mfsrepresentaUons,  it  Is  not  necessary  that  it  be  shown  that  the 
party  making  the  false  statements  knew  they  were  false  when  he  made  them. 
They  may  have  been  innocenUy  made,  yet  it  represented  as  positive  state- 
ments of  fsict,  as  distinguished  from  mere  opinions,  and  relied  upon  by  the 
other  party  to  his  prejudice  to  the  extent  that  he  Is  led  to  act  thweon,  equity 
will  afford  relief.  Wticoso  v.  WeaUj/an  Viaiverglty,  82  Iowa.  867.  Applying 
these  fomlliar  rules  to  the  evidence  in  the  casei  we  concur  with  the  district 
court  in  holding  that  the  contract  between  these  puties  should  be  rescinded. 
A  number  of  letUm  were  offered  in  evidence  written  by  the  defendant  H. 
Carder  to  the  plaintiff.  These  lettera  ai^ear  to  be  one  side  of  the  correspond- 
ence between  the  parties.  There  was  a  copy  of  but  one  letter  writt^  hj 
plaintiff  to  the  defendants.  All  of  these  letters,  which  led  up  to  tiie  final  con- 
summation of  the  contract,  were  excluded  by  the  court.  Counsel  for  tlie  de> 
fendants  contend  that  they  should  have  been  admitted.  We  concur  in  that 
proposition,  and,  in  reaching  a  conclusion,  we  have  given  all  of  the  letters,  as 
well  as  the  parol  evidence,  a  careful  consideration. 

Counsel  for  appellants  strenuously  contends  that  the  letter  written  the 
plaintiff  on  the  second  day  of  May,  1886,  closed  the  contract  between  the  par- 
ties, and  that  no  consideration  should  be  given  to  certain  alleged  false  repre- 
sentations made  at  the  plaintlfTs  house  on  the  day  before  the  deeds  were  ex- 
changed.  It  is  true  that  in  Uiat  letter  the  plaintiff  nsed  this  language: 

"Ithinkthat  we  winded  on  the  square.  Now,  when  you  get  this,  and 
read  it  over  carefully,  then  you  can  arrange  the  details  of  fixing  up  papers. 
And  write  at  once.  If  you  have  to  have  the  house  immediately,  I  will  try  and 
get  one  to  move  in.  I  have  three  or  four  da^*  sawing  that  I  must  do,  as  I 
have  yet  to  saw,  and  must  do  the  work.  Kow.  Mr.  Carder,  don't  think  because 
I  am  80  generous,I  am  so  sick,  or  anything  of  that  kind;  I  am  hard  run  only. 
Think  of  an  old  man  that-  has  been  laid  up  at  least  half  his  time  for  five  years, 
and  you  will  see  my  condition,  and  I  would  sell  cheaper  than  any  other  man, 
though  I  did  not  say  I  would  trade  for  land  at  too  high  figures.  Still,  I  will 
«ay  this  is  a  trade,  though  I  think  a  hard  one  for  me.  I  wrote  Mr.  Steams, 
and  lie  said  if  the  land  was  in  better  shape,  it  would  be  worth  ten  dollars  per 
acre.  He  said  he  paid  eight  dollars  for  his,  and  give  three  to  have  it  brushed 
off,  and  now  held  it  at  fifteen  dollars;  said  your  land  was  good  grass  land, 
and  bad  good  water,  I  suppose,  by  what  he  said,  it  was  brushy.  Be  that  as 
it  may,  I  hope  I  can  get  something  out  of  it.  I  shan't  take  time  to  go  and 
look,  bat  take  your  word  for  it."  He  further  stated  as  follows:  "But  enough 
of  this.  "What  I  want  to  say  is  that  we  are  going  to  trade.  I  feel  sure,  if 
you  was  here,  you  would  offer  at  least  $500  difference;  and  so  sure  am  I  that 
you  will  do  it  when  you  see  my  place.  But  I  will  say  that  I  will  leave  that 
part  entirely  with  you,  and  call  it  a  trade;  and  when  you  see  my  place,  it 
you  don't  say  I  am  entitled  to  $500, 1  will  say  nothing,  for  your  talk  seems 
square,  and  I  have  that  much  confidence  in  mankind  yet  that  I  am  willing  to 
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rilk  It  on  70a.  I  will  amj  tiiat  If  you  need  time,  and  tbtnk  70a  ought  to  pa7 
«ii7  diflerawei  70U  can  have  what  time  70U  want." 

It  will  be  observed  from  theae  «ctraot8  from  the  letter  that»  while  the  plain- 
tiff said  he  would  trade,  he  also  said  be  should  not  take  the  Ume  to  go  And 
look  at  deCendanVs  pmpmtjt  but  would  take  his  word  for  It.  That  the  par- 
ties did  not  tlien  regard  the  bargain  as  closed,  is  made  plain  by  the  fact  that, 
when  the  defendant  went  to  the  plalntiil's  place,  he  carefully  examined  Uie 
mill  property,  and,  while  doing  so.  he  was  fully  interrogated  by  plaintiff  as  to 
the  clumicter,  qnalit7,  and  loc&ion  of  the  Decatur  coiint7  property.  The  evi- 
dence makes  It  quite  plain  to  us  that  he  then  misrepresented  his  property  in 
many  material  respects,  and  that  the  plaintiff  made  the  deed  by  reason  of  said 
misrepresentations,  and  relying  Uiereon.  In  tbecourse  of  the  oorrrapondence, 
the  defendant  referred  the  plaintiff  to  one  Steams,  who  resided  in  Decatur 
county,  for  information  about  the  land  and  bouse  and  lot.  FlaintifT  wrote  a 
letter  of  inquiry  to  Steams,  and  received  a  reply.  Neither  the  letter  nor  reply 
was  introduced  in  evidence.  *The  defendants  introduced  Stearns  as  a  witness 
to  testify  to  the  contents  of  the  reply.  It  is  insisted,  on  belialf  of  the  defend- 
ants, that  the  evidence  of  Stearns,  and  other  facta  and  circumstances  in  the 
cflse^  show  that  tlie  plaintiff  was  not  justified  in  relying  upon  the  representj^ 
tions  made  by  the  defendant.  We  du  not  think  this  position  is  well  taken. 
The  evidence  of  Steams  shows  that  his  letter  to  the  plaintiff  was  very  general 
in  its  character.  Indeed,  the  witness  does  not  appear  to  be  positive  as  to  the 
contents  of  his  letter.  A  careful  examination  of  all  the  evidence  leads  the 
mind  to  tlie  oonelusion  that  the  plaintiff  placed  implicit  confidence  in  Carder. 
The  extracts  we  have  given  from  his  letter  make  this  plain ;  and  we  think  in 
view  of  this  fact,  of  which  Carder  was  well  advised,  he  cannot  be  allowed  to 
escape  the  consequences  of  having  made  statements  which,  to  say  the  least,  he 
did  not  know  to  be  true.  That  they  were  material  can  admit  of  no  question. 
It  is  true,  the  property  consisted  of  100  acres  of  land  and  a  house  and  lot. 
He  did  not  misrepresent  the  quantity  of  land,  nor  the  size  of  the  lot;  but  as 
to  tlie  quality  and  location  of  the  laud,  and  the  improvements  on  the  lot,  he 
made  very  material  misrepresentations,  which  we  need  not  here  repeat.  There 
is  no  escape  from  the  conclusion  that,  if  he  had  told  the  plaintiff  the  truth 
about  his  property*  the  deeds  would  not  have  been  made.  Affirmed. 


Wmoott  v.  Wesoott. 

(Supreme  Qmrt  of  Tmva.   December  20,  1887.) 

Oirr — EviDEVci— Pbesuhftioh  tbom  Pobbesbioit. 

On  the  isatie  nf  fact  between  plaintiff  and  defendaot,  as  to  tbe  ownership  of  oer> 
tain  notes,  it  ajipeared  that  defendant  claimed  that  the  money  for  winch  they  were 
taken  in  his  name  waa  given  hint  by  ulaintifTs  intestate.  Plaintiff  showed,  to  re- 
but-the  presumption  ariifing  from  dereiidaot's  possession,  only  certain  statementa 
of  deceased  to  the  effect  that  ebe  intended  tu  divide  all  of  her  property  eqnally, 
etc.  ffdd,  that  anch  atatementa.  if  admisaible^  were  not  iufQcient  to  diaprove  de- 
fendant's claim. 

Appeal  from  district  court,  Cerro  Gordo  county;  John  B.  Cleland,  Judge. 

Action  in  chancery  by  John  Wescott,  as  administrator,  to  restrain  defend- 
ant, Amos  Wescott,  from  disposing  of  certain  promissory  notes  in  his  posses- 
sion, and  for  the  appointment  of  a  receiver  to  hold  the  same  pending  the  ac- 
tion, on  the  allied  ground  that  the  notes  are  the  property  of  the  estate  of 
which  plaintiff  is  administrator,  and  defendant  is  insolvent.  A  decree  as 
prayed  for  by  plaintiff  was  rendered.   Defendant  appeals. 

Blythe  &  Markley,  for  appellant.   John  CUggett,  for  appellee. 

Beck,  J.  1.  The  plaintiff  is  the  administrator  of  the  estateof  Mary  Horn- 
ing,  deceased.  The  plaintiff  and  defendant  are  both  sons  and  heirs  of  thede- 
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oedent.  The  plaintiff,  aa  the  ground  for  rdief,  claims  that  certain  promissoiy 
notes,  payable  to,  and  in  the  possession  of,  defendant,  are  the  property  of  the 
estate,  having  been  executed  to  defendant  for  money  of  the  decedent,  which, 
in  lier  life-time,  he  had  received  to  be  loaned,  and,  on  loaning  it,  took  the 
promissory  not^  and  securities  given  therefor  in  his  own  name.  Defendant 
maintains  that  the  money  loaned  was  bis  own;  that  he  had  reoeived  it  from 
his  mother  in  her  life-time  as  a  gift,  and  that  it  washer  purpose  thatitshoold 
become  his  property  absolutely,  free  from  any  claim  by  her  or  her  estate. 

2.  The  only  question  in  the  case  is  one  of  fact,  and  involves  the  decision  of 
tlie  issue  as  to  the  ownership  of  the  money  for  which  ttie  notes  in  controversy 
were  given.  If  the  money  was  given  to  defendant  by  his  mother,  as  he 
claims,  he  is  entitled  to  retain  the  notes;  if  not,  they  or  their  proceeds  must 
be  surrendered  to  plaintiff;  or,  if  the  notes  have  been  paid,  he  must  have 
judgment  against  defendant  for  the  amount  of  the  notes,  with  interest.  Our 
inquiries,  therefore,  are  limited  to  the  one  question,  did  hlB  mriither  give  tlie 
money  to  defendant?  * 

The  evidence  on  neither  side  is  wholly  satisfactory,  but,  in  our  opinion,  the 
preponderance  is  for  defendant.  In  the  first  place  the  possession  of  the  money 
by  defendant,  and  the  execution  of  the  notes  to  him,  raises  a  presumption  of 
ownership  in  him.  To  overcome  his  presumption,  plaintiff  relies  almost 
wholly  upon  declarations  and  statements  made  by  the  mother.  They  are  to 
the  effect  that  she  intwded  to  divide  all  of  her  property  at  her  death  between 
her  children,  retaining  it  for  her  own  use  as  long  as  she  lived;  no  declara- 
tions or  statements  to  the  direct  effect  that  she  had  not  given  the  money  to 
the  defendant,  or  that,  after  its  receipt,  it  was  held  by  him  as  her  agent  or  for 
her  use.  If  these  dedaratlons  are  to  be  rpgaided  as  a  claim  made  by  the 
motlter  to  the  property,  not  being  against  her  own  interests,  but  in  support 
of  it,  they  are  not  competent  to  defeat  the  adverse  claim  of  defendant.  We 
believe  the  rules  of  the  law  will  not  permit  declarations  of  a  deceased  person 
to  be  introduced  In  evidence,  unless  they  were  when  made  against  his  interest. 
1  Greenl.  £r.  §  147.  Under  our  statute  such  is  the  role  as  to  witnesses. 
Code,  §  3657.  See  County  of  Mahaaka  v.  IngaUt,  16  fowa,  81;  State  v. 
Wooderd,  20  Iowa,  541.  But,  aa  we  have  said,  the  dedaratkna  are  almost 
wholly  expressions  of  intentions  and  purposes  to  be  executed  in  the  futare. 
If  they  should  be  regarded  as  competent  evidence,  they  conld  not,  in  our  opin- 
ion, overcome  the  presumption,  arising  from  the  possession  of  the  money  by, 
and  execution  of  the  notes  to,  defendant.  Intentions  and  purposes  may  be 
changed,  and  proof  of  their  expression  raise  but.a  slight  presumption  agsdnst 
subsequent  acts. 

The  evidence  for  defendant  discloses  frequent  declarations  of  the  deceased 
to  the  effect  that  she  had  given  the  money  to  defendant  In  addition  to  this 
evidence,  it  appears  that  the  decedent  never  made  any  claim  to  the  notes,  or 
the  money  for  which  th^  were  given  to  the  person  who  made  the  loans  and 
(0C&  Uie  seeurity  for  defendant,  thongb  It  appears  from  i^Intiff's  evidence 
that  she  knew  this  person  bad  made  the  loans,  and  she  had  an  Interview  with 
him  before  her  death.  In  which  she  expressed  a  wish  aa  to  the  diwosition  of 
her  proper^.  Other  facts  and  drcumstancee  tond  to  snpport  defendant's 
claim  of  title  to  the  not^.  They  need  not  be  here  mentioned,  as  tb^  dls- 
cuBSion  would  not  be  of  proflt  to  the  parties  or  of  interest  to  the  profession. 

The  decree  of  the  district  court  la  reversed,  and  plaintiff's  petition  la  die- 
missed.  Beversed. 


Digilized  by  Google 


Iowa.] 


BTATB  V.  DOW. 


651 


State  «.  Dow. 

(Bupnms  Court  of  Iowa.   December  20,  1887.) 

IXtaCatKin  AVD  IirFORllATIOB--SRPASATK  CoDHn— OmIHKAt  to  N(7ilBBIt. 

An  Indlctmoit  obuged  the  keepinK  of  •  nuisance  In  a  building.  It  I'urther  chained 
thekeepingof  anaisanrein  a  buIldiDg  on  a  certain  tot.  Each  charge  was  full  and 
complete  Id  itself.  Therewas  a  blankin  the  indictment  separating  the  twochargen, 
bnt  DO  numbenwere  used  to  designate  it  as  two  oouota.  JIald,  that  the  indlcbneni 
oontained  two  counts,  and  the  coart  below  did  not  err  in  so  constming  it. 

Appeal  from  district  court,  Mahaska  county;  W.  B.  Lbwis,  Judge. 

IndictmeDt  for  a  nuisance.  Trial  by  jury,  verdict  gnlUy,  and  Judgment. 
The  defendant,  Nathan  Bow,  appeals. 

Bolton  i£  McCoy  and  John  P,  Laaep,  for  appellant.  A.  /.  BaJtor,  Atty. 
Gen.,  for  the  State. 

Sbetebs,  J.  The  indictment  is  as  follows: 

"DiSTBICT  OOTJBT  OF  MAHABKA  CoWTT. 

"The  State  of  lotoa  vs.  Nathan  Dow  and  William  Qreenway. 
"  The  grand  jury  of  Mahaska  county,  state  of  Iowa,  in  the  name  and  by  the 
anthnlty  of  the  state  of  Iowa,  accuse  Nathan  Dow  and  Wm.  Oreenway  of 
the  crime  of  causing  a  nuisance  committed  as  follows:   The  said  Nathan 
Dow  and  Wm.  Greenway,  at  the  county  of  Mahaska,  and  state  of  Iowa,  on 
the  thirtieth  day  of  March,  A.  D.  1887,  unlawfully  did  use  a  certain  build- 
ing, then  and  there  situate,  and  under  the  control  of  Nattuin  Dow  and  Wm. 
Qreenwf^,  for  the  purpon  ixt  unlawfully  selling  certain  Intoxicating  liquors, 
to-wlt,  mm,  gin,  brandy,  wbteky,  wine,  bitters,  beer,  Irish  and  mum,  a^d  al- 
oohol,  therein,  and  did  unlawful^  sell  said  liquors  in  said  building  In  said, 
state  and  county,  to  the  common  nuisance  of  all  the  people  chC  the  state 
Iowa,  and  contrary  to  the  form     the  statute  In  Buefa  cases  made  and  pro- 
vided. 

"And  thegrandjuryofHaluWkacounty,  and  state  of  Iowa,  in  thenameand 
\(y  the  anth^ty  of  the  state  of  Iowa,  further  accuse  Nathan  Dow  and  Wm. 
C&eenway  of  the  crime  of  causing  a  nuisance,  committed  as  follows:  The 
said  Nathan  Dow  and  Wm.  Greenway,  at  the  county  of  Mahaska  and  state  of 
Iowa,  (m  the  thirtieth  day  of  March,  A.  D.  1887,  unlawfully  did  me  a  certain 
building,  then  and  there  situate,  and  under  the  control  of  Nathan  Dow  and 
Wm.  Oreenwi^,  for  the  purpose  of  unlawf  ally  keeping  certain  Intoxicating 
Uqnon,  to<wit,  mm,  gin,  brandy,  whisky,  bitters,  beer,  Irish  and  mum,  and 
alcohol,  therein,  and  did  unlawfully  keep  said  liquois  in  said  building,  in 
said  stiUe,  with  the  Intent  then  and  there  unlawfully  to  sell  the  same,  to  the 
common  nalaanee  ot  all  the  people  of  the  state  of  Iowh,  and  contrary  to  the 
form  of  the  statute  In  such  casee  made  and  provided,  the  premises  being  the 
east  one-third  of  lot  No.  two,  (2,)  in  block  No.  86,  old  plat  in  Oskalooaa, 
Iowa.  W.  W.  Haskell, 

**County  Atty.  fbr  Mahaska  County,  fowa.** 

The  court  below  held  that  the  indictment  contained  two  counts,  and  in- 
structed the  jury  to  acquit  the  defendant  on  what  the  court  designated  as  the 
second  count,  for  the  reason  ttiat  the  evidence  failed  to  show  that  any  nui- 
sance had  been  committed  in  a  building  situate  on  the  premises  therein  de- 
scribed. To  the  holding  of  the  court  that  the  indictment  contained  two  counts, 
the  defendants  excepted,  and,  by  instructions  asked,  which  were  refused,  and 
otherwise,  the  correctness  of  the  ruling  just  stated  is  fairly  presented.  It  will 
be  observed  there  is  a  blank  space  about  the  middle  of  the  indictment;  and  if 
what  preceded  had  been  numbered  or  designated  aa  the  first  count,  and  what 
followed  as  the  second,  there  would  be  no  doubt,  we  think,  that  the  ruling  of 
the  court  would  be  correct;  for  what  precedes  the  blank  space  is  a  perfect  and 
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complete  count.  And  so  is  that  which  follows  such  space.  The  only  defect 
therefore,  it  seems  to  us,  is  the  failure  to  number  the  two  counts,  or  to  divide 
the  matter  of  the  indictment,  or  otherwise  designate  what  is  claimed  to  be 
two  counts,  so  a^to  render  it  absolutely  certain  that  such  was  the  intention 
of  ttie  pleader.  An  indictment  is  defined  by  statute  to  be  "a  statement  of 
the  facts  constituting  the  otTeose,  *  *  *  in  such  manner  as  to  enable  s 
person  of  common  understanding  to  know  what  Is  Intended."  It  "must 
«barge  bat  one  offense,  but  it  may  be  charged  In  different  forms  to  meet  the 
evidence;  •  *  *  but  this  section  shall  in  no  manner  affect  any  proTisions 
of  this  Code  providing  for  tlie suspension  of  intemperance."  Code,  §§  4296- 
4300.  It  seems  to  us  the  court  did  not  err  in  construing  the  indictment.  It 
seems  to  ua  that  no  other  construction  could  be  fairly  adopted.  It  ^rly  ap- 
pears that  appellant  was  charged  with  keeping  anuisanceinabailding.  This 
charge  is  full  and  complete.  He  was  further  charged  with  keeping  a  nuiaanc* 
in  a  building  on  a  particular  lot.  Tliis  chai^  is  full  and  complete,  without 
reference  to,  nor  is  it  in  any  way  connected  with,  what  precedes  it.  What 
precedes  and  what  follows  the  blank  space  contain  all  the  formal  words  neoes> 
sary  to  make  two  separate  and  distinct  counts,  and  such  evidently  was  theia- 
tention  of  the  pleader,  and  counsel  for  the  defendant,  we  think,  must  itaveao 
understood.  Affinned. 


State  o.  Olottohlt. 

{Supreme  Qnat  qf  Iowa.  D«cemb»  21. 1887.) 

2.  iKToxiOAtniQ  LiQooBfl— Salbs  bt  Fbtbioiah  viTHOxn  Psncupnorr. 

When  a  phyiiciBn  aella  liquor  to  pentons  who  apply  tharafor  bj  tbslr  own  wag- 

fiestion,  and  uot  bec&nse  of  his  prewriptioD  M  their  medical  advuer,  the  Ikct  thml 
le  ]s  a  practicing  physician  is  no  defense  to  a  proseoutlon  for  fll«g^y  selling  io- 
toxicatlng  liqaora. 

S.  8UIB — FbOOF  that  LiQUOB  BOU)  was  IlfTOZICATIirO. 

Evidence  sbowing  ttiat  a  castonier  called  for  beer,  was  given  Uanor  that  looked 
like  beer,  and  other  evidence  tending  to  prove  the  sale  of  tntoxicatinj'  liquor.  la 
sut9cfent  to  justify  the  dnding  of  a  jury  that  such  liquor  was  aold.  Toe  burdao 
rests  upon  defendant,  after  such  proof,  to  disprove  the  intoxicating  character  of  the 
liquor. 

8.  Same— BtrxDBH  of  Faoor  to  Bhqw  LseALrrT  or  Salb. 

After  proof  of  the  sals  of  Intoxioating  liquor  In  a  store  In  Iowa,  the  bnrdMi  resli 
upon  defendant  to  show  auch  aales  were  lawAil. 

4.  Sahs— LiQDOB  Drank  iv  PnAtiHACY — PanrifpnoiT  or  Illbsax  Sals. 

Proof  that  peraons  drank  liquor  in  a  pharmacy  raiaes  the  prflsampHon  thsfesooli 
liquor  had  been  unlawAilly  |nven  or  sold  to  them  by  the  proprietor  thereof,  ■>  dl> 
reetly  prorided  by  Acts  2l8t  Oen.  Assera.  Iowa,  e.  8S. 

Appeal  from  district  oourt,  Audubon  conn^;  H.  E.  Dbbxbb,  Judge. 

The  defendant,  J.  F.  Cloughly,  was  oonvlcied  of  the  crime  of  nutsanee  bf 
the  verdict  of  a  jury,  and  the  oourt  pronounced  judgment  Imposing  upon  him 
a  fine  of  8500. 

John  M,  Qrigffa  and  ZVI«).  Jf.  Mpartt  fw  appellant.  A.  J,  Baker,  Atty. 

'Gen.,  for  the  State. 

Reed,  J.  It  is  charged  in  the  indictment  that  defendant  kept  a  building 
and  place  in  which  he  kept  intoxicating  liquors,  with  intent  to  s.ell  the  same 
contrary  to  law,  and  in  wliich  he  sold  such  liquors  contrary  to  law.  The  in- 
dictment was  entered  on  the  twenty-seventli  day  of  August,  1886,  and  it  al- 
leged that  the  offense  was  committed  on  the  first  day  of  that  month.  The 
defendant  is  the  proprietor  of  a  drug  store.  He  is  also  a  registered  phar> 
uacist;  and  on  the  ninth  day  of  June,  1886.  the  board  of  supervisors  of  the 
county  issued  to  him  a  permit  to  buy  and  sell  intoxicating  liquors  for  theaot- 
"al  "necessities  of  medicine." 
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1.  It  ifl  first  insisted  that  the  verdict  is  not  supported  by  the  evidence. 
There  ma  evidence,  however,  which  tended  to  prove  at  least  one  sale  of 
whisky  in  defendant's  drag  store  before  the  date  of  his  permit.  It  is  true 
that  tlie  sale  was  not  made  by  defendant  in  person,  but  the  jury  might  well 
have  found  that  it  was  made  from  his  stock,  and  by  a  clerk  in  his  employ. 
At  that  time  defendant  had  no  authority  to  sell  liquors  for  any  purpose.  The 
aale  was  unlawful,  and  the  jury  might  have  found  from  the  evidence  that  it 
was  made  by  the  clerk  in  the  ordinary  course  <^  his  employment.  There  was 
also  evidence  which  tended  to  prove  numerous  sales  i^ter  the  permit  was 
granted,  some  of  which  the  jury  might  have  fbund  were  not  for  "the  actual 
necessities  bf  medicine."  It  was  proven  that  on  one  occasion  a  person  ap' 
plied  to  defendant  to  purchase  a  bottle  of  beer,  auQ  tliat  defendant  sold  and 
delivered  to  him  a  Ijottle  of  liquor  which  had  the  appearance  of  beer.  The 
customer,  who  was  examined  as  a  witness  on  the  trlaJ,  was  not  able  to  testi^ 
with  certainty  that  the  liquor  in  the  bottle  was  l>eer.  It  is  insisted  th^  there 
was  not  sufficient  evidence  either  as  to  the  kind  of  liquor  sold,  or  that  it  was 
intoxicating.  As  the  defendant,  by  deUvering  it  to  the  customer  in  answer 
to  his  I'equest  for  beer,  represented  it  to  be  that  kind  of  liquor,  the  prosecu- 
tion as  ^;ainBt  him  is  that  It  was  beer,  and  the  statute  classes  beer  as  an  in- 
toxicating liquor.  Chapter  8,  Acts  20th  Gen.  Assem.  If  there  are  kinds  of 
beer  not  in  f^t  intoxicating,  the  burden  was  on  defendant  to  show  that  the 
beer  in  questlwi  was  of  that  kind,  ff  he  dainaed  such  to  be  the  fact.  It  is 
olcar  that  we  ought  not  to  diatcucit  Uie  judgment  on  this  ground. 

2.  Defendant  offered  to  prove  that  tie  ia  a  practicing  physician,  and  that  he 
was  engaged  in  the  fenMal  pcaotice  of  his  profession  mt  the  time  oi  the  trana- 
■ctlona  in  qoeation.  Hie  eoonael  stated,  when  this  offer  was  made,  that  he 
-weuM  f«dtow  it  with  proof  that  the  sides  in  question  were  made  by  himin  the 
eoQiae  of  his  piaetice  as  a  ^ysidan;  bat  the  evidence  was  excluded.  It  may 
be  conceded,  for  the  purpose  of  the  case,  that  a  physician  who.  in  the  course 
of  bis  practice,  ^ould  find  that  his  patient  required  IntoxlcMtng  liquors,  might 
lawfully  dispense  such  liquors  to  him.  That,  however,  does  not  appear  to  have 
been  the  charactered  the  tnuua^lons  in  question.  Theiiquoie  were  dispensed, 
not  upon  the  judgment  ct  the  plqndcian  as  to  the  needs  of  his  patients,  but  upm 
Uie  drananda  ot  the  customm;  that  is,  the;  did  not  apply  to  dtfendant  for 
nwdioal  treatment  for  their  diseases*  and  leave  it  to  blm  to  determine  what 
remedies  should  be  administered,  but  detormiaed  for  themaelTes  that  whisky 
«r  beer  was  the  fxaper  remedy  for  their  maladies,  and  applied  to  him  to  sup- 
ply it.  The  transactions  on  bis  part  wen  commercia],  rather  than  profes- 
aional. 

S.  The  district  oourt  instructed  the  Jury  that,  on  proof  of  the  sale  ot  intox- 
teating  liquors  in  defendanVs  place  of  businecs,  the  burden  would  be  on  faim 
to  prove  tbat  the  B^es  were  lawful.  The  Instruction  is  r^ht.  The  side  of 
intoxicating  liquors  generally  is  forbiddai  by  the  statute.  It  permits  the 
sale,  however,  for  special  purposes,  by  persons  holding  permits  to  Mil  tot 
tlioee  purposes.  Thie  inrivilege  of  acdUng  for  those  purposes  is  in  the  nature 
of  an  excc{»Uon ;  prohibition  hiring  the  rule  of  the  statute.  Befendut  daims 
that  his  saXes  were  within  the  exception,  and  the  burden  is  on  faim  to  prove 
tliat  fact.   I  GreenL  £t.  §79. 

4.  The  CfHirt  also  directed  the  jury  that,  ff  it  was  proven  that  persons  drank 
intoxicating  liquors  in  defwdant's  pharmacy,  that  fact  would  be  presumptive 
evidence  that  the  liquors  so  drank  had  been  unlawfully  sold  or  given  to  the 
party  by  defendant.  It  is  expressly  provided  by  chapter  83.  Acts  2l3t  Gen. 
Assem.,  that  tlie  fact  of  drinking  intoxicating  liquors  in  the  place  of  business 
of  a  registered  pliarniacist  shall  be  regarded  as  presumptive  evidence  of  the 
unlawful  sale  of  the  liquors. 

We  faave  found  no  error  in  the  record.  AfBrmed. 
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ISujimM  Oawt  qf  Towa.  Deoember  21|  18S7.) 

LumioxD  Am  Tsnaitf— Aorioit  roB  Bmn— pLUMiia. 

In  an  action  on  a  contract  giving  to  plaintiff,  u  r«Dt  for  laud,  the  balano*  re- 
maining after  certain  paymentfl  were  made,  tbe  petition  failed  to  aver  that,  after 
making  such  paymenta,  a  balance  remained  in  defendant's  bands.  Sdd,  that  a 
demorrer  to  tlie  petition  wai  properly  sustained. 

Appeal  from  district  court,  Des  MolnM  ooanty;  Chahlks  H.  Fhblfs, 
Judge. 

Action  to  recover  upon  a  contract  for  rent  of  land  reserved  therein.  A  de- 
murrer to  the  petition  was  sustained.   From  this  ruling  plaintiff  appeals. 

/.  W.  Slythe  and  Thomat  Iledget  Jr.,  tm  appellant.  J^ewman  ifl  Blaks, 
tta  appellee. 

Bbok,  J.  1.  The  Gontraot  upon  which  the  action  Is  based  was  entwed  into 
between  plaintiff  ai^  Benjamin  D.  Brown.  The  petition  alleges  that  defend' 
ant  beoame  bound  toperform  iha  covenants  of  tbe  contract  assa  med  by  &own. 
It  is  alkned  that  certain  rent  is  due  plalnUff  under  the  contotot,  to  reoorar 
which  this  action  is  brought. 

It  becomes  neoessary,  for  a  proper  undentaading  of  the  case,  to  state  with 
sufficient  parUcularlty  some  of  the  «OTenants  UmeTn,  and  to  quote  all  otbers. 
The  lease  is  divided  into  sections,  numbered  OMseeuUvely,  wU^  affrads  a 
convenient  means  of  referring  to  the  covenants  of  the  lei^eotiTe  partisB:  (1) 
The  phdntlfl  leases  to  Brown,  for  tbe  vent  reserved  In  the  otmttaot,  oertaln 
land  in  tbe  city  of  Burlington,  partiouhu'ly  described,  tar  the  term  of  18 
yews.  (2)  Brown  agrees  to  build  thereon  an  elevator,  of  the  capacity  of 
^.000  busheto  of  grain,  to  be  constructed  in  the  manner  and  acoordlng  to 
plans  BpeciOed.  (8)  Tbe  third  seoUon  prescribes  the  obaigea  to  be  made  for 
handling  grain.  (4)  Brown  agrees  to  handle  pitmpUy  all  grain  brought  to 
the  elevator  by  plaintifl,  who  u  oUlgated  to  swltoh  ears  bringing  tbe  gndn 
wltlt  reasonable  diqtatch.  (5)  OnMn  brought  to  the  levator  is  to  be  shipped 
therefnan  by  plainUffs  road,  unless  it  be  found  espedient  to  ship  by  the 
rirer.  (6)  The  ^aintifl,  any  tluM  after  two  yesn,  shidl  have  the  right  to 
purchase  the  tientat  and  tbe  machinery  thwdn,  **paylng  ther^r  a  Bum 
which  shall  not  cctoeed  Us  valae  ae  a  straciure  merely,  and  in  ascertaloing 
such  vfflne  no  account  shall  be  tak«n  of  Its  commerolal  value,  nor  any  other 
element  of  value  it  may  have,  except  as  a  mere  structure.  The  method  of 
ascertaining  the  value  and  otbor  matters  are  prescribed,  wbidi  need  not  be 
more  particularly  referred  to  here.  (7)  In  case  Brown  or  his  snceessors  wish 
to  dispose  of  the  elevator,  it  shall  be  first  offered  to  pl^ntifl.  (8)  SecUone  8 
and  9  are  In  the  following  language:  "See.  8-  The  said  second  party  further 
agrees  to  keep  accurate  books  of  account  of  the  business  transacted  by  him, 
which  shall  at  all  times  be  open  to  the  inspection  of  tbe  Tice-presldent  of  the 
first  party,  or  any  person  duly  authorized  by  him.  Saofa  books  of  aooonnt 
shall  show  the  anniutl  net  profits  accruing  tosaid  second  party  from  the  oper- 
ation of  said  elevator,  which  net  profits  shall  be  determined  ae  follows,  to- 
wit:  From  the  gross  receipts  of  said  elevator  business  there  shall  be  de- 
dticted — First,  all  current  operating  expenses,  including  reasonable  salaries 
of  officers  and  men  employed  by  said  second  party,  and  d^ly  occurring  re- 
pairs; second,  all  taxes  and  insurance  paid  by  said  second  party  upon  the  build- 
ing and  leased  premises  and  appurtenances;  third,  a  salary  of  two  thousand 
five  hundred  dollars  ($2,500)  per  annum  to  the  manager  of  the  said  elevator; 
fofwth,  all  general  or  extraordinary  reiialrs  on  the  el^ator  building  or  tracks 
therein,  and  on  the  premises  hereby  leased,  and  tracks  uid  oUier  appurte- 
nances thereon;  fifth,  six  per  cent,  interest  per  annum  on  the  amount  herein 
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ffcnA  u  the  valae  of  tbe  premteei,  and  the  tnioka.  thereon  henlsy  leaeed  to 
said,  second  party,  and  also  six  per  cent,  interest  per  annum  upon  tlie  cost  of 
any  additional  traeks  ot  ImproTements  made  by  said  fiisb  parfy  tot  eto'vator 
purposes  on  the  safd  demised  premises,  which  interest  sh^l  tie  paid  to  the 
first  party  yearly  as  rentals;  tioBth,  ^  per  cent,  interest  per  annum  on  the 
cost  of  Uie  elevator  and  appurtenances,  and  upon  the  cost  of  all  extensions 
and  enlargemeuta,  of  the  same,  which  interest  shall  be  paid  to  the  second 
party  yearly.  The  balance  of  the  gross  receipts  remaluing  after  the  above 
payments  nave  been  made  shall  be  divided  between  the  first  and  second  par- 
ties as  foUows:  Tbe  second  par^  shall  retain  ten  thousand  dollars,  if  said 
balances  shall  amount  to  that  sum  during  any  year;  if  it  does  not  amount  to 
that  sum  during  any  year,  then  the  said  second  par^  is  to  retain  all  cf  the 
aaid  balance.  All  of  saUl  balance  above  ten  thousand  dollns,  and  up  to 
twenty  thousand  dollars,  each  year,  shall  be  paid  to  the  first  party.  Au  ot 
aaid  balance  above  twenty  thousand  dollars  earned  in  any  year  shall  be  divided 
equally  between  the  first  and  second  parties.  Sec.  9.  All  of  the  foregoing 
payments  of  said  first  party,  on  account  of  the  said  balance,  shall  be  additional 
rental  forthe  premises  herein  described."  (10)  The  plaintiff  agrees  that,  so 
tar  as  it  may  legally  do  so.  It  WUl  give  the  other  party  preference  of  all  grain 
controlled  by  it,  and  will  give  as  good  rates  before  shipments  as  are  given  to 
any  other  parties  under  similar  conditions  and  clrcmnstances.  (11)  Section 
11  prescribes  the  charges  to  be  made  by  plidntiff  forswitehhig.  vtAier  stipu- 
lations of  the  contract  need  not  be  recited. 

The  petition  does  not  aver  that,  after  the  pigments  provided  for  in  para- 
graphs 1,  2,  8,  and  4  of  the  eighth  section,  any  sum  remained  in  the  hands  ot 
the  defendant.  The  demurrer  is  tmsed  upon  the  ground  that,  under  the  con- 
tract, plaintiff  is  entitled  to  receive  and  recover  nothing  unless  a  balance  re- 
mains in  the  hands  of  defendant  after  the  payments  required  by  these  para- 
graphs are  made,  and  as  no  such  balance  is  shown  or  averred,  the  petition  fails 
to  present  a  cause  of  action  against  defendant. 

2.  In  our  opinion,  the  demurrer  was  rlghtlytsnstained.  The  language  and 
form  of  the  contract  unmistakably  indicate  the  purposes  of  the  payments  to 
be  made  out  of  the  earnings  of  the  elevator,  and  their  order,  Thone  contem- 
plated in  paragtaphs  1,  2,  S,  and  4  of  section  8  are  to  be  made  before  those 
provided  for  in  the  following  sections.  The  order  of  the  enumeration  of  their 
payments  settles  their  order  of  priority.  The  reason  of  these  provisions  of 
the  contract  is  quite  plain.  The  defendant  depended  largely,  if  not  wholly, 
upon  the  business  brought  to  it  by  plaintiff  for  its  income,  and  the  plaintiff 
became  bound  by  the  agreement  to  furnish  defendant  all  the  grain  trans- 
ported to  fiurlington  over  its  road.  A  failure  to  perform  this  obligation 
would  largely  diminish  the  income  of  defendant.  The  elevator  could  not  be 
operated  successfully  unless  the  expenses  contemplated  Id  the  paragraph  above 
referred  to  were  first  paid  out  of  its  earnings.  The  plaintiff,  by  the  lerms  of 
the  contract,  became  interested  in  the  successful  prosecution  of  the  business 
done  at  the  elevator.  These  considerations,  doubUess,  Induced  the  provision 
requiring  expenses  of  operating  it  to  be  first  paid  out  Its  earnings,  and  sup- 
port the  construction  we  give  to  the  contract. 

S.  Counsel  for  the  plaintiff  insist  that,  as  the  payments  to  be  made  to  it 
under  the  contract  were  in  fact  rent,  and  were  so  denominated  in  the  instro- 
ment,  the  law  will  presume  defendant's  obligation  to  pay  it,  but  no  such  pre- 
sumption will  arise  against  the  language  and  the  plain  interpretation  of  the 
contract.  It  is  entirely  competent  for  a  landlord  to  stipulate  that  the  rent  he 
receives  shall  be  contingent  upon  the  income  of  the  tenant  from  the  demised 
premiseSv  The  leasing  of  farm  lands  upon  the  shares,  or  for  cash,  rent  to 
be  d^rmined  by  the  quantity  of  grain  raised,  and  sometimes  by  its  price,  is 
a  common  way  of  renting,  under  which  the  rent  to  be  received  by  the  land- 
irad  is  contingent  upon  the  success  ot  the  tenant  in  raising  crops.  Leasing 
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ot  land  In  this  waj  Is  lomevhat  like  the  oontiact  of  tbe  parties  aonght  to  te 
oifQrced  in  this  action. 
In  our  opinion*  Um  judgment  of  the  dlstiict  court  oaght  to  be  affirmed. 


State  v.  O'Bbien. 
ifiHpmM  Cbvrf  ^  Ibm.  Decembflr  17, 1887^ 
C^UKtHAL  PBAOnoB— ApPBAX. 

Appeal  from  district  court,  Chickasaw  county. 

Tfie  defendant,  John  O'BrieD,  was  indicted  for  keeping  a  gambling  house. 
He  pleaded  gnilty.  and  a  fine  d  $75  was  assessed  against  falm,  and  he  ap- 

.peals. 

IXo  ^pearance  for  appellant.  A-  J.  Baker,  Atty.  Gen.,  for  the  Sate. 

RoTBBOCE,  J.  The  Judgment  was  entered  in  the  court  below  more  than 
five  years  ago.  The  defei^nt  filed  a  mpertedeat  bond,  and  appealed,  and 
the  c»uae  was  submitted  to  this  court  in  a  ti'anscript  of  the  record.  We  dis- 
cover no  ground  for  disturbing  tbe  judgment.  Affirmed. 


Ketes  V,  Brablet. 

(Suprmt  Otwt  a/  Iowa.   December  Vi,  1887.) 

1.  FanroiPAL  a5d  Aasnr— Faus  BEPBnsinATioira  in  Saxb— Etjdskck 

In  an  Action  for  the  reeorery  of  moaey  alleged  to  have  beeo  obtained  by  defend- 
ant by  false  representations  aa  to  the  price  paid  for  mining  stock  parchased  bjhim 
as  plaintiff's  agent,  the  iaaebdng  as  to  the  fact  of  agency,  plaintiff  offered  to  prove 
that  in  a  transaction  with  a  witness  who  had  purchased  like  stock  of  defendant  un- 
d«'an  agreement  to  pay  the  i>riee  paid  by  defendsnt,  witness  had  originally  paid 
one-half  the  price  paid  by  plaintiQ^  and  that  subsequently,  baring  been  acciued  of 
charging  more  than  he  paid  for  the  stock,  defendant  returned  to  witness  a  portion 
of  the  money.  Hfild  that,  while  inadmissible  aa  to  the  qaeetion  of  motive  on  tbe 
part  of  defflndant,  the  eridenoa  was  material,  a*  tending  to  show  the  price  actually 
pud  by  him  for  the  stodc  delivered  to  phUntiff. 

%.  BaHB— EbBOB  WITHOCT  Pbuudice. 

In  an  action  for  the  recovery  of  money  alleged  to  have  been  obtained  by  defend- 
ant by  false  representations  as  to  tbe  price  ptdd  fbr  certain  mlniag  stock  pur- 
cbaaed  by  him  as  plaintiff's  ^gent.  the  usaes  were  aa  to  the  fKt  of  veocy,  and 
whether  tb«  shares  delirered  by  defendant  were  identical  with  those  contemplated 
in  the  agreement.  The  court  permitted  defendant  to  testify  aa  to  the  purchase  of 
Other  shares,  before  the  date  of  the  agreement,  at  tbe  price  charged  plxintiff.  and 
Instructed  the  Jury  that  plaintiff  could  not  recover  nnless  defendant  was  acting  as 
his  agent  when  be  purchased  the  shares  in  question ;  that  defendant  irould  only 
be  bound  to  deliver  such  stock  as  he  purchased  subsequent  to  the  agreement;  and 
Uiat,  if  they  sliould  And  that  the  shares  delivered  were  in  fact  owned  by  defendant 
before  the  agreement,  they  should  disr^ard  certain  evidence  of  plaintiff  tending, 
to  show  the  price  paid  for  stock  after  tbe  agreement.  Tbe  jury  fonnd  for  defencf 
ant.  Mtid,  that  as  the  jury  would  understand  from  the  miings  of  the  court  that 
{doiutiff  could  not  recover,  even  tbongh  he  had  proved  the  agency,  and  the  fact 
that  the  purchase  in  question  was  made  as  agent,  if  the  shares  delivered  were  not 
part  of  that  purchase,  tho  verdict  did  not  necessarily  determine  the  question  of 
agency,  and  that  derendant  could  not  claim  that  the  exclusion  of  testimony  as  to 
the  price  r^^id  while  acting  as  agent  was  error  withoat  prejudice. 

8.  Sake— DuTiBS  or  Aobht  to  Prinoipau 

When  one  agrees  Co  act  as  the  agmt  of  enotber  in  making  a  porahase  of  oertebi 
stock,  he  is  not  bound  to  deliver  any  shares  except  those  pun^ased  oudo-  inch 
agreement;  bDt,  If  he  deliver  other  shares,  he  is  Douud  to  deliver  them  at  the 
price  paid  for  those  purchased  while  acting  as  agent. 

Appeal  from  district  court.  Linn  county;  J.  H.  Fbesion.  Judge. 

This  is  an  action  by  A.  C.  Keyes  for  tbe  recovery  of  a  snni  of  money  ob- 
tained by  defendant,  H.  O.  Bradley,  from  plalntift  by  a  telse  representation, 
aa  is  alleged,  as  to  the  price  which  he  had  paid  fox  certain  a  bares  of  .milling. 
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«to^  which  he  had  puTohased  for  plaintifC  while  acting  as  his  agent.  There 
was  a  veidict  and  Judgment  for  defendanli  and  plaintiff  appealed- 
Smrv  BUAtl,  for  lOaiDtifl.  MUU  A  KmHtr^  for  defendant. 

Beed,  J.  The  petition  charges,  in  substance,  that  plaintiil  employed  or 
engaged  defendant  as  bis  agent  to  purchase  for  him  8,000  shares  of  the  stoclc 
of  the  Goldw  Summit  Gowdidated  Gold  Mining  Company;  tliat  afterwards 
d^endant  purchased  and  delivered  to  him  8,000  shares  of  the  stock  of  said 
company,  representing  to  him  that  he  had  paid  50  cents  per  share  therefor, 
which  amount  plaintiff  Uiereupon  paid  him,  but  that  in  truth  defendant  had 
iiol  paid  more  than  64  cents  pershare  for  said  stock.  The  answer  admits  that 
at  the  time  alleged  defendant  delirered  to  plaintiff  3,000  sbarea  of  the  stock 
of  said  company,  but  denies  that  the  relation  of  principal  and  agent  existed 
between  the  parties,  or  that  defendant  was  acting  for  plaintiff  when  he  pur- 
chased the  stock,  and  alleges  tliat  the  transaction  was  a  sale  by  defendant  to 
plHintiff  of  said  shares  of  stock  at  the  price  of  60  cents  per  share.  For  some 
time  before  the  transaction  in  question,  defisndant  bad  been  a  stockholder  in 
the  company.  The  parties  were  neighbors,  and  in  June  or  July,  ISiBS,  there 
was  a  conversation  between  them  with  reference  to  the  stock.  ^  In  that  con- 
versation defendant  stated  that  he  did  not  desire  to  dispose  of  any  of  thestock 
held  by  him,  but  that  he  knew  of  a  party  who  held  a  large  amount  of  the 
stock,  which  be  would  be  compelled  to  sell;  that  the  party  lived  in  Dakota 
territory,  where  the  mine  belonging  to  the  company  is  situated,  and  that  he 
(defendant)  was  going  there  in  a  stiort  time.  Plaintiff  testified  tliat,  in  that 
conversation,  defendant  agreed  lo  purchase  soine  of  the  stock  tax  him;  but 
defendant's  testimony  was  to  the  effect  that  his  i^reement  was  that  he  would 
make  an  effort  to  purchase  the  stock  from  the  party  in  Dakota,  and  that,  if  he 
succeeded  in  doing  so.  he  would  sell  a  portion  of  it  to  plaintiff.  Soon  after 
the  conversation,  defendant  went  to  Dakota,  and  while  there  he  purchased 
from  one  Wardner  12.000  shares  of  the  stock.  On  his  return  to  this  state  he 
delivered  certiflcates  for  3,000  shares  to  pWatiff,  who  paid  him  $1,500  there> 
for.  While  in  Dakota,  he  surrendered  the  certificates  liereceived  from  Ward- 
ner, as  well  as  those  formerly  held  by  him.  to  the  secretary  of  the  company, 
and  received  new  certificates'in  lieu  thereof,  and  it  is  uncertain  whetlier  the 
certificates  which  he  delivered  to  plaintiff  represent  any  of  the  stock  pur- 
chased from  Wardner.  While  defendant  was  in  Dakota,  plaintiff  telegraphed 
to  him  instructing  him  to  purchase  3,000  shares  of  the  slock  for  him,  but  the 
dispatch  was  not  received  by  defendant  until  after  his  return  to  Iowa,  and 
after  the  transaction  was  closed,  when  it  reached  him  through  the  mail. 

1.  Plaintiff  introduced  as  a  witness  one  P.  H.  French,  who  testified  that 
he  and  defendant  entered  into  an  i^^rsement,  before  the  latter  went  to  Da- 
kota, whereby  it  was  agreed  that  defendant,  in  case  he  sliould  be  able  to  pur- 
chase any  additional  stock,  would  sell  the  same,  or  a  portion  of  it,  to  the  wit- 
ness, at  the  same  price  at  which  he  should  purchase  it,  the  witness  agreeing 
to  pay  his  traveling  expenses  to  Dakota,  and  that  upon  his  return  to  Iowa  he 
delivered  to  the  witness  6.000  shares  of  the  stock,  representing  that  he  had 
purchased  it  at  25  cents  per  share,  which  price  the  witness  paid  him  for  it. 
Plaintiff  then  offered  to  prove  by  the  witness  that  he  subsequently  heard  that 
defendant  had  purchased  the  stock  at  less  than  25  cents  per  share,  that  be 
thereupon  asserted  a  claim  againat  liim  on  account  of  his  misrepresentation 
as  to  the  price  he  had  paid  for  it,  and  that  defendant  paid  him  tSOO  in  satis^ 
faction  of  the  claim;  but  the  oourt  excluded  the  evidence,  on  the  ground  of 
inelevanoy  and  immateriality.  Counsel  for  appellant  contended  that  the 
evidence  was  admissible  to  prove  a  fraudulent  intent  on  the  part  of  the  de- 
fendant in  the  transaction.  His  position  Is  tha^  when  fraud  is  Uie  grava- 
men of  the  action,  proof  of  other  acts  similar  to  those  charged  and  done  at 
about  the  same  time  is  admissible  to  show  the  intent  with  which  the  party 
v.36N.w.no.7 — 42 
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acted  in  the  transaction.  Wben  it  is  material  to  Inquire  as  to  the  motive  or 
tutent  with  which  an  act  has  been  done,  it  may  be  conceded  that  the  rule  is 
as  claimed  by  counsel;  but  in  tlie  present  case  the  motive  which  prompted 
defendant's  conduct  is  not  material.  If  the  facts  were  as  claimed  by  plaintiff, 
viz.,  that  defendant  was  acting  as  his  agent  when  he  purchased  the  stock, 
and  that  he  misrepresented  the  price  at  which  he  bought  It,  he  is  liable,  what- 
ever the  motive  may  have  been.  We  are  of  the  opinion,  however,  that  the 
evidence  was  admissible  on  another  ground.  Under  the  issae,  it  was  material 
for  plaintiff  to  show  the  price  at  which  defendant  bought  the  stock  from 
Wardner.  The  excluded  evidence  would  have  tended  to  prove  that  fact.  De- 
fendant's act  in  paying  the  amount  demanded  by  French  was  In  effect  an  ad- 
mission that  he  had  paid  not  to  exceed  20  cents  per  share  for  the  stock.  It  is 
contended,  however,  that  the  verdict  necessarily  determines  that  defendant 
was  not  acting  as  the  agent  of  plaintiff  when  he  purchased  the  stock,  and, 
with  that  fact  determined,  the  exclusion  of  the  evidence,  which  related  merely 
to  the  measure  of  plaintiff's  recovery  in  case  his  right  to  recover  had  been  es- 
tablished, was  not  prejudicial.  Whether  the  verdict  does  necessarily  deter- 
mine that  the  relation  of  principal  and  agent  did  not  exist  between  the  parties 
depends  upon  mattras  which  we  will  comHae  in  the  next  division  of  the 
opinion. 

2.  The  district  court  instrncted  the  Jury  that,  unless  plaintiff  had  proven 
that  defendant  was  acting  as  his  agent  when  he  purchased  the  d.OOU  shares 
of  stock  in  question,  he  could  not  recover.  Another  Instruction  given  by  the 
court  is  as  follows:  "If  you  find  from  the  evidence  that  the  defendant  was, 
by  agreemiVit  with  the  plaintiff,  to  act  as  agent  for  the  plaintiff  in  purchasing 
mining  stock  held  by  other  partiee,  then  the  defendant  was  required  to  de- 
liver, under  his  agency,  to  the  plaintiff,  only  such  mining  stock  as  the  defend- 
ant should  purchase  for  the  plaintiff  after  said  agreement  between  plaintiff 
and  defendant."  And,  at  the  request  of  defendant's  counsel,  the  following 
instruction  was  given :  "If  the  jury  should  And  from  the  evidence  that  the 
Keyes  shares  of  stock  in  controversy  were  not  a  part  of  the  stock  bought  by 
defendant  from  Wardner,  but  were  part  of  other  stock  owned  by  Bradley, 
then  they  will  disregard  all  the  evidence  of  the  witness  Dr.  French  as  to  trans- 
actions and  conversations  between  himself  and  Bradley,  and  not  consider  the 
same  in  making  up  their  verdict."  The  testimony  of  the  witness  French,  It 
will  be  borne  in  mind,  established  that  defendant  represented,  when  he  re- 
turned from  Dakota,  that  he  had  purchased  the  stock  from  Wardner  at  25 
cents  per  share.  Defendant  was  also  permitted,  again  stplainliff's  objection, 
to  teaUty  that,  before  going  to  Dakota,  he  purchased  4,000sharee  from  Charles 
O'Harra,  for  which  he  paid  50  cents  per  share.  The  jury  would  understand 
from  the  rnllng  admitting  that  evidence,  and  from  the  instructions  given, 
that  plaintiff  was  entitled  to  recover  only  in  case  he  had  proven  that  the  par- 
ticular 3,000  shares  which  defendant  delivered  to  him  were  purchased  ander 
the  agency,  and  that  he  was  not  entitled  to  recover  even  if  be  had  proven  the 
agency,  and  that  the  purchase  ftom  Wardner  was  made  by  defendant  as  agent, 
if  the  shares  delivered  were  not  part  of  that  purchase.  It  is  very  clear,  then, 
that  the  verdict  does  not  necessarily  determine  that  the  relation  of  principal 
and  agent  was  not  created  between  the  parties,  and  the  exclusion  of  the  evi- 
dence of  the  witness  French  may  have  been  prejudidal.  We  are  clear,  also, 
that  the  theory  of  the  conrt  Is  erroneous.  It  true,  as  the  court  toldthejury, 
that  defendant 'wfut  bound  to  deliver  to  plaintiff  only  such  shares  as  he  had 
purchased  under  the  agent^^;  but,  it  he  accepted  the  agency,  and  made  the 
purchase  ttom  Wardner  in  tJiat  capacity,  wbUe  he  was  not  bound  to  deliver 
to  plaintiff  any  shares  except  those  so  purchased,  still,  if  he  did  dellverothers, 
he  was  bound  to  deliver  tUem  at  the  price  which  he  paid  for  those  he  purchased 
while  acting  as  plaintiff's  agent.  Hewas  bound  to  act  in  good  faith  with  his 
principal.   The  principal  was  entitled  to  whiU«ver  benefits  accrued  undertlie 
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ptmbaBe  by  tiie  agent.  1%e  delfrery  to  him  <rf  shares  not  acqnired  by  that 
paitionlar  purchase  would  not,  perh^,  have  afforded  him  anj  ground  of  conn 
plUnt;  but  he  was  entitled  to  have  than  ddl vexed  at  the  price  paid  tor  those 
pQTohased  in  that  transaction.  Beversed. 


Matwku.  «.  Pauubr. 

[Supreme  Omtrt  of  Xowa.   December  30,  1887.) 

1.  Taxatioit— QutfTioniMO  Tax  Titli— Orru  to  Fat  All  Tajcb. 

Code  Iowa,  }  897,  ■absec.  3,  provides  that  do  one  ihall  be  permitted  to  qaertlon 
the  Utie  acqnired  by  a  treaaurer*B  deed,  wlthont  showlnr  "  that  all  taxes  due  upon 
the  property  have  been  paid  by  suchjtenon,  or  the  person  ander  whom  be  claims 
title."  Plaintiff's  land  had  bem  sold  for  the  taxes  of  1876  and  1877,  and  tax  deeds 
given  in  1881.  The  taxes  of  1883  were  yet  unpaid.  In  an  action  to  set  aside  the 
tax  deeds,  and  to  enforce  the  right  to  redeem,  held,  that  plaintiff*a  offar  in  hlspotlUon 
'  to  pay  the  taxes,  If  It  should  be  determined  tJiat  he  tbs  entieled  to  redeem,  was  not 
each  a  eompliance  with  the  prorislona  of  the  statute  as  enabled  him  to  maintain 
bis  oetion.  Held,  aito,  that  the  objection  that  the  tajiea  bad  not  been  paid  could  be 
taken  advantage  of  bv  the  holder  of  the  tax  title,  notwlthstaDding  he  nad  not  been 
prejudiced  by  plaintiff's  failure  to  pay  the  tax. 

3.  Saks— AcTioK  hot  Uaiittaihablb  irifTiL  Taxes  PjuI>— Void  Dbkdb. 

Under  this  proviaioo  of  theCode.  a  plainUff  is  not  entitled  to  maintain  anaoUon 
to  set  aside  tax  deeds  onlen  ho  has  paid  all  the  taxes  dua  on  the  propertr,  even 
tbough  be  claims  that  the  tax  deeds  are  void  as  having  been  anl^wraily  issued 
without  proper  notice  of  expiration  of  the  Ume  for  leidemptioii. 

Appeal  from  district  court,  Wr^ht  county. 

Action  In  chancery  by  James  N.  Maxwell  agaiast  S.  0.  Palmer  to  set  aside 
tax  deeds  and  to  enforce  the  right  to  redeem  from  tax  sales.  There  was  a 
decree  dismissing  plaintiff's  petition  and  quieting  the  title  in  defendant  as 
prayed  for  in  his  cross-bill.   PlainUff  appeals. 

IT.  F.  Weber,  J.  A.  Rogen,  and  12.  ZT.  WhtppU,  for  appellant.  IfagU  <ft 
Birdgallt  for  appellee. 

Beck,  J.  \.  Hainttfl  seeks  the  relief  prayed  for  in  his  petition  on  the 
frronnd  that  the  notice  of  the  expiration  of  the  time  of  redemption  required 
by  law  was  not  given.  Upon  this  fact  he  basee  his  claim  that  the  tax  deeds 
are  void,  and  that  he  has  the  right  to  redeem  from  the  taxes  which  be  offers 
to  do  in  petition.  We  need  not  inquire  whether  there  was  such  a  failure  to 
give  notice  as  will  avoid  the  deeds,  for  the  reason,  as  we  shall  point  out,  that 
plaintiff  ia  not  in  a  position  to  question  the  validity  of  the  tax  deeds. 
'  2.  The  record  shows  that  plaintiff,  who  entered  the  land  at  the  United 
States  land-ofBce  in  1858,  received  a  duplicate  receipt  in  due  form  from  the 
roister,  and  in  1860  a  patent  was  issued.  In  1867  he  executed  an  assign- 
ment upon,  or  on  a  paper  attached  to,  the  duplicate  receipt,  assigning  the 
same,  "and  the  warrant,  [the  entry  being  made  upon  a  land  warrant,]  and 
the  land  therein  described, "  to  one  Cory.  This  instrument  was,  on  the  day  of 
the  execution,  acknowledged,  and  was  recorded  In  the  proper  county  in  187S. 
The  land  was  sold  for  taxes  of  1876  and  1877,  in  1877  and  1878,  respectively. 
The  tax  deeds  were  executed  in  1881.  The  taxes  for  the  year  1883  have  not 
been  paid  to  the  county  treasurer.  We  may  assume,  for  the  purposes  of  the 
case  that  notice  of  redemption  was  duly  given  t>efon  tax  deeds  were 
executed.   This,  however,  is  denied  by  defendants. 

Code,  8  897,  subsec.  3,  provides  that  "no  person  shall  be  permitted  to  ques- 
tion the  title  acquired  by  a  treasurer's  deed,  without  first  showing  that  he,  or 
the  persons  under  whom  he  claims  title,  bad  title  to  the  property  at  the  time  of 
the  sale,  *  •  *  and  that  all  taxes  due  upon  the  property  have  been  paid  l)y 
such  person  or  the  person  under  whom  he  claims  title  aa  aforesaid."  De- 
fendant insists  tliat  the  assignment  of  the  duplicate  receipt  divested  plaintiff 
iA  the  title,  and  vested  it  in  Cory,  and  therefore,  as  plaintiff  under  this  statute 

Digilized  by  Google 


660 


NOEtXHWESTBBN  KBFOitXSB. 


[Iowa. 


does  not  hold  tlie  title,  he  cannot  redeem.  It  cannot  be  claimed  that  Gory 
holds  the  legal  title  unl^  it  be  held  that  the  assignment  is  sufflcient  as  a 
conveyance.  If  it  have  that,  effect,  then  was  plaintiff  divested  of  the  title, 
and  Cory  vested  by  it  ?  If  such  be  the  effect  of  the  assignment,  plaintiff  can- 
not redeem.  If  plaintiff  holds  the  legal  title  of  the  land  in  trust  for  Cory,  it 
may  he  that  the  provision  of  the  statute  just  quoted  authorizes  him,  as  a  trus- 
tee holding  such  title,  to  redeem.  The  questions  here-  suggested  we  do  not 
determine,  for  the  reasons  tliat  we  have  not  wholly  agreed  in  our  oonclusiooB 
thereon,  and  their  decision  is  not  neceesary,  as  we  determine  ttie  case  on  an- 
other point. 

3.  If  plaintiff  be  not  the  holder  of  the  title  of  the  land,  as  contemplated  by 
the  statute  above  cited,  he  cannot  redeem.  If  he  be  such  holder,  he  cannot 
redeem,  for  the  reason  that  he  has  failed  to  pay  the  taxes  for  1B83  as  required 
by  the  statute  to  which  we  have  just  referred.  The  purpose  of  this  provision 
is  to  enforce  the  payment  of  tucea,  and  to  stimulate  land^owners  to  discharge 
the  duty  imposed  on  all  dtizens  to  pay  taxes  lovied  upon  their  lands.  The 
statute  was  nc^  ena^ed  to  protect  holders  of  tax  titles,  bat  to  eafuroe  pnbUc 
policy,  which  demands  the  payment  of  taxes  all  who  contribute  by  taxation 
to  the  revenue  of  the  state.  The  requirement  is  just.  Ko  citizen  ought  to 
have  Uie  aid  of  the  courts  of  the  state  to  enforce  his  rights  to  land  who  refuses 
or  neglei^  to  pay  the  taxes  levied  tiiereon  for  the  support  oi  the  government 
of  the  state. 

4.  But  it  is  now  sidd  that  plaintiff  in  his  petition  oj^sn  to  pay  the  taxes,  if 
It  be  detormir^ed  that  he  is  entitled  to  redeon.  Aa  we  have  seen,  he  cannot 
redeem  unlees  lie  4ioIds  the  tltto.  He  asks  the  relief  on  the  veiy  ground  tliat 
he  does  hold  it.  Tet,  while  averring  that  he  holds  It,  and  thereon  basing  his 
right  to  redeem,  he  refuses  to  dischuge  the  duty  (rf  a  land-owner  by  payment 
of  taxes.  He  proposes  to  dtocharge  this  duty  in  the  future  upon  the  contin- 
gency that  the  courts  find  him  to  be  the  owner  of  the  land.  The  law  does  not 
provide  that  he  may  so  bargtdn  with  the  state. 

5.  Counsel  for  plaintiff  insists  that,  as  defendant  is  not  prejudiced  by  the 
non-payment  of  the  taxes,  tie  can  ground  no  objection  upon  ptaintifl'a  fidlure 
to  pay  them.  But,  as  we  have  seen,  the  requirement  is  not  for  defendant's 
benefit  or  protecti(m,  but  rather  for  the  enforcement  of  the  rights  of  the  state 
to  Collect  Its  revenue. 

6;  Counsel  also  contend  that,  as  the  treasurer's  deeds  were  unlawful^  is- 
sued without  notice  of  theexpiration  of  the  time  for  redemption,  they  are  void, 
and  therefore  plaintiff  Is  not  required,  under  Code,  g  subsec  3,  to  pay  the 
taxes  due  the  state  before  he  can  maintain  his  action  to  redeem  from  the  pur- 
chaser  at  the  tax  sale.  But  the  section  forbids  him  to  question  the  tax  deed 
if  he  liaa  failed  to  pay  taxes  on  the  land,  and  raises  a  bar  to  bis  right  to  maiii- 
tain  the  action  in  older  to  detei-mine  the  invalidity  of  the  deed.  Adams  v. 
JSnow,  65  Iowa.  435,  21  ST.  W.  Bep.  765.  dted  by  counsel,  does  not  sustain 
their  position.  It  holds  thi^  this  provision  is  not  applicable  to  taxes  paid  by 
&e  holder  of  the  tax  deed,  either  by  the  purchase  of  the  land  or  by  subsequent 
payments,  and  that,  in  case  the  tax  deed  is  void,  the  owner  of  the  land  contest- 
ing the  tax  title  and  claiming  the  right  to  redeem  is  not  required  to  tender  to 
the  holder  of  the  tax  deed  the  sum  required  to  redeem. 

We  reach  the  conclusion  that  plaiuUff  fails  to  show  that  he  is  entitled  to  ze- 
deem  from  the  tax  aale.  The  judgment  of  the  district  court  Is  affirmed. 


KUHN  9.  G179FATSON. 

(Supreme  Oovrt  itf  lotea.   December  21,  18S70 

1.  FBAUDtlLBNT  COWVBYASCEB— WhAT  CoNeTITnTEB  FBADD. 

The  sale  of  all  non-ezempt  property  of  a  debtor,  his  Mlure  to  pay  his  debta^  and 
knowledge  of  these  facts  1^  toe  purdiaser,  does  not  oooititute,  but  only  indleUM, 
fhiod. 


Digitized  by  Google 


Iowa.] 


XUHK  V.  GimAFBOM. 


661 


S.  SaMC— ^IlfDVOBHSHT— BTISEIfOB— CoUHinlOIT  OV  CBIHI  VT  OmAIfTOB. 

The  flTid«nos  showed  that  m  party  who  biuj  disposed  of  his  Roods  hsd  been  cod* 
vlcted  of  ft  orima  two  days  before  the  sale.  For  the  purpose  of  farther  showing 
fraudulent  Intent  In  disposing  of  the  goods,  the  tTnited  Statw  statutes  prescribing 
the  fine  for  such  crime  were  offered,  to  show  an  Indnoeinent  fbr  the  flraudutent 
transfer.  JBttd,  that  the  rejection  of  these  waa  not  pr^ndlcBal  error. 
8.  Plcadimo— AMBiniMCin — OBiicnoii  Waitbd. 

A  bill  of  Koodit  alleged  to  have  been  wrongftiHy  taken  was  niade  a  pait  of  the  pe> 
iition  in  the  action.  At  the  trial,  evidence  of  other  articles  not  included  was  intro- 
duced, but  no  formal  amendment  oftbe  petition  appeared  of  record  to  have  been 
allowed.  Held,  as  it  fhlly  appeared  that  the  ooort  admitted  the  evidence  on  the 
ground  that  an  amendment  had  been  filed,  and  oounsel  did  notcall  attention  to  the 
liact  that  it  had  not,  the  objecUon  oovld  not  bs  made  for  the  flnt  time  on  appeal. 
4.  Tbial— ONnnxtHif  to  Stivbhok. 

When  a  qneation  does  not  indioaka  Its  parpoac^  and  no  deolaratlon  of  what  Is  ex- 
pected to  be  proved  by  the  answer  li  nuda,  such  quastfOB  cannot  b«  held  errone- 
ously rejected. 

Appeal  from  district  court,  Webster  county;  S.  M.  WKATKB.-Judfi^. 

Action  to  recover  the  value  of  a  stock  of  goods  whioh  the  plaintifl.  Mary  B. 
Kuhn,  claims  belonged  to  her,  and  whlcti  the  defendant,  O.  F.  Guatafson,  took 
possession  of  as  sheriff  under  certain  writs  of  attaohment  as  the  property  of 
Body  Allen,  the  plaintiff's  father.  The  defendant  pleaded  that  plaintiff  piir< 
dutsed,  and  that  said  Allen  sold,  her  the  goods  for  the  purpose  of  def  raudipg 
his  credits.  Trial  by  jury,  verdict  for  the  plaintiff,  and  judgment.  The 
defendant  appeals. 

Wright  dt  Farrell,  for  ^peJlant.   Doliwr  A  Moore,  for  appellee. 

Sbeters,  J.  1.  It  is  claimed  the  verdict  Isagalnst  the  we^tof  the  evidence 
and  tlie  Instructions  of  the  court,  and  aiso  several  of  the  instrnctions  are  ob- 
jeot(?d  to.  We  have  read  the  record  and  argument  of  counsel,  and  deem  it 
sufficient  to  say  that  we  cannot  interfere  with  Che  verdict  on  the  grounds  tliat 
it  is  not  supported  by  the  evidence  or  is  against  the  instructions  of  the  court. 
The  material  question  submitted  to  the  jury  was  wbetlier  the  sale  of  the  goods 
was  fraudulent.  The  burden  of  this  issue  whs  on  the  defendant,  and  that  the  ev- 
idence tends  to  show  fraud  must  be  conceded;  but  Its  sutflciencj  was  a  question 
tor  the  jury,  and,  at  most,  it  may  be  said  differeut  minds  might  reach  differ- 
ent  conclusions  in  relation  thereto.  It  is  by  no  means  certain  the  sale  was  of 
a  fraudulent  character.  Counsel  concede  that  the  instructions  are  correct  as 
abstract  questions  of  law;  but  their  contention  Is  that  they  are  not  applicable 
to  the  facts  in  this  case.  In  this  view  we  do  not  concur,  but,  on  the  contrary, 
think  they  fully,  fairly,  and  correctly  submit  to  the  jury  all  controverted  ques- 
tions in  tlie  case.  We  do  not  deem  it  necessary  to  set  out  the  instructions,  or 
do  more  than,  in  this  general  way,  indicate  our  view  in  relation  thereto.  An 
Instruction  was  asked  and  refused,  which,  in  substance,  states  Uiat  if  Allen 
conveyed  all  his  property  liable  to  execution,  and  did  not  pay  his  debts,  that 
snch  sale  is  fraudulent  on  bis  part,  and,  if  the  plaintiff  had  knowledgeof  such 
facts,  they  must  find  for  the  defendant.  This  instruction  was  correctly  re- 
fused, because  the  law  is  otherwise.  It  has  never  been  held,  we  think,  that 
a  sate  of  all  a  person's  property,  and  a  refusal  to  pay  his  debts,  constitutes 
fraud.  That  it  isa  lrndge  of  fraud  is  conceded;  buttheinstruction asked  goes 
much  further  than  this,  and  omits  the  element  of  fraudulent  Intent 

2.  Tlie  defendant  introduced  evidence  tending  to  show  that  Alien  was  in- 
dieted  In  January.  1886,  in  the  federal  court  for  selling  intoxicating  liquors 
without  having  paid  the  tax  imposed  by  the  laws  of  the  United  states;  and 
this  indictment  was  pending  at  the  time  the  plaintiff  .purchased  the  goods. 
The  d^endant  further  proved  that,  on  the  day  succeeding  the  sale,  Allen  was 
fined  9100*  and  coats,  by  the  federal  court.  The  defendant  offered  to  iutro- 
daoe  in  evidence  the  statute  of  the  United  States  prescribing  Che  penalty  for 
Bueh  offense*  which  may  be  a  fine  not  exceeding  95,000  nor  less  than  9100. 
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This  evidence  was  objected  to,  and  the  objection  sustained.  Counsel  claim 
the  court  erred  In  so  holding,  because  the  fact  that  so  large  a  flne  may  be  im- 
peded has  a  tendency  to  show  the  sale  was  made  to  avoid  its  paj^ment.  But 
as  the  defendant  introduced  evidence  showing  that  Allen  was  convicted  two 
days  before  tlie  B^e,  and  that  he  was  fined  as  atwve  stated  afterwards,  no  pes' 
sible  prejudice  could  have  resulted  from  the  rulings  of  the  court.  The  Jurj 
knew  that  Allen  had  been  convicted  of  a  crime,  and  that  punishment  would 
follow.  Besidee  this,  the  statute  is  the  law  of  the  land,  which  every  one  is 
presumed  to  know.  It  cannot  be  regarded  as  a  fact,  nor  did  it  tend  to  prove 
a  fact. 

3.  When  this  acti<m  was  eommenced,  the  plaintifl  attached  to,  and  made  it 
a  part  of  the  petition,  a  bill  of  particulars  of  the  goods  seized  by  the  defend- 
ant for  which  a  recovery  was  asked.  During  the  progress  of  the  trial,  it  was 
disclosed  that  there  were  other  goods  taken,  and  thereupon  the  plaintiff  sought 
and  obtained  leave  to  amend  the  petition  so  as  to  base  a  right  to  recover  for 
the  goods  last  referred  to.  and  introduced  evidence  to  support  such  claim, 
whi^  evidence  was  objected  to,  but  the  objection  was  overruled.  This  is 
said  to  be  erroneous,  because  in  fact  no  such  amendment  was  filed,  and  it  does 
not  affirmatively  appear  there  was.  The  ruling  of  the  court  was  based  on 
the  ground  that  an  amendment  bad  been  filed,  and  the  trial  proceeded  accord- 
ingly. We  are  inclined  to  think  counsel  understood  an  amendment  was 
filed;  but  whether  this  is  so  or  not  is  immaterial.  Counsel  knew  the  ground 
on  which  the  court  made  the  ruling,  and  we  think  they  should  have  called 
the  attention  of  the  court  to  the  ffu^  that  the  proper  amendment  was  not 
filed,  and  therefore  asked  the  court  to  strike  out  the  evidence;  and.  as  this  was 
not  done,  the  defendant  cannot  raise  the  objection  that  no  amended  p^ition 
was  filed  for  the  first  time  in  this  court.  We  desire  to  say  that  the  verdict 
was  in  the  nature  of  a  special  verdict,  and  that  we  are  inclined  to  think  tlie 
defendant  was  in  no  respect  prejudiced  by  the  mling,  oooeeding  it  to  be  er- 
roneous. 

4.  The  defendant  asked  a  witness  the  following  question:  "Did  you  have  a 
conversation  with  R.  Allen,  in  Fort  Dodge,  on  the  twenty-first  day  of  June, 
1886,— the  day  that  B.  Allen  had  hia  trial  in  the  federal  ooart  at  Fort  Dodge?" 
An  objection  to  this  question  was  sustained,  upon  what  ground  we  are  not 
advised.  Appellant  claims  it  was  competent  and  material  to  show  that  Allen 
sold  the  goods  for  the  purpose  of  defrauding  his  creditors,  and  that  it  was 
competent  to  prove  this  fact  by  his  declarations  made  when  the  plaintiff  was 
not  present.  Conceding  this  to  be  so,  we  do  not  know  that  such  evid«ice 
was  expected  to  be  elicited.  The  declarations  of  Allen  were  not  oompetont 
against  the  plaintiff,  and  therefore  we  think  counsel  should  have  discloeed 
what  they  expected  to  prove,  or  have  framed  the  question  so  as  to  indicato  on 
the  face  of  the  question  its  object  and  intent.  In  other  words,  it  should  have 
been  shown  by  the  question  or  otherwise  that  the  evidence  sought  to  be  ob- 
tained was  both  material  and  competent.  Jmks  v.  Mining  Co.,  58  Iowa.  MS, 
12  K.  W.  Bep.  588;  MUehell  v.  Harcourt,  Iowa,  349, 17  N.  W.  Rep.  581; 
Votaw  V,  Diehl,  62  Iowa,  676,  13  N.  W.  Rep.  757>  18  N.  W.  Rep.  805. 

Other  assignments  of  error  are  insisted  upon,  which  It  is  not  deemed  es- 
sential should  be  speciBcally  referred  to.  They  ail,  we  think,  are  based  on 
the  thought  generally  stated  that  the  verdict  is  against  the  evidence.  Such 
errors  should  be  regarded  as  reasons  why  the  verdict  should  bftve  been  for  the 
defendant,  and  upon  this  branch  of  the  case  sufficient  has  been  said  in  the  flrafc 
paragraph  of  this  opinion.  Affirmed. 


Digilized  by  Google 


HARBACH  r.  COLVIN. 


663 


Habbaoh  9.  C30I.VXN  «t  al, 

tSaprme  Cbmi  vf  lam.   December  21, 1887.) 

1.  PATXKjrT— Bt  ChSOX  to  AQBHT. 

An  attorney,  having  a  mortgage  In  bis  bands  to  collect,  received  a  check  for  It, 
which  be  placed  in  his  banlc  to  his  credit.  The  check  was  paid  the  bank  on 
which  it  was  drawn.    BM.  tliat  it  was  a  payment  of  the  mortgage. 

2.  MoaTBAon— AasroHMBMT  id  Juhiob  Libhob— Patmbrt  to  Attoritet. 

Code  Iowa,  ^  3323,  provides  that,  any  time  prior  to  the  sale  nnder  a  forecioanre, 
a  person  holding  a  Jnnlor  lien  may  pay  the  amount  of  the  senior  mortgage,  with 
costs,  and  any  other  liens  attaching,  and  recdve  an  assignment  of  the  mortgage. 
Code,  I  213,  subeec  3,  provides  that  an  attorney  may  receive  the  money  claimed 
daring  tbe  pendency  of  a  eait,  and  discharge  the  claim,  FlaintifT,  being  a  janior 
morl^Mee,  paid  tiba  amount  of  a  senior  mortga^  to  an  attorney  having  began  a 
snit  to  forecloae  It,  in  wbiob  plaintiff  was  a  defendant,  ^d,  that  tbe  attomeiy  wu 
autboriMd  to  recMve  it. 

8.  SAMK— FOBECLOeUKK  BT  SeMIOB  UoBXQAOBB  ATTM  AsSIORXBUT— JnDOMKirT  IS  TBtm. 

Plaintiff,  ajanior  mor^gee,  was  made  defendant  in  a  suit  to  foreclose  a  senior 
mortgage.  He  paid  the  amount  of  the  senior  mortgage,  with  cosls,  to  the  attorney 
of  tbe  owner.  The  mortgage  and  notes  were  delivered  to  him,  and  it  was  agreed 
that  the  fiffwdoeure  suit  sDoold  b*  contlnoed  In  tiie  name  of  tbe  senior  mortgsgee. 
AM,  that  the  judgmmt  was  held  in  trust  forplalntiffl^tha  senior  mortgagee;  and 
at  the  sale,  upon  bidding  In  the  jffoperty,  and  tendering  the  oosts,  he  was  entitled 
to  the  ceitlfleate  of  pnrcuusa. 

Appeal  from  circuit  court.  Folk  county. 

The  defendant.  Almira  Clolvin,  was  the  owner  of  a  promissory  note  for 
•600  given  by  James  W.  Kelly,  and  which  was  secured  by  mortgage  on  real 
estate  in  the  city  of  Dee  Moines.  The  indebtedness  was  for  money  loaned 
to  Kelly  by  Mrs.  Golvin.  Kelly  proonred  tbe  loan  through  H.  R,  Crelghton* 
who  was  a  loan  agent  at  Des  Moines.  Creighton  sent  the  application  to  Smith 
A  Xennant.  at  WestBeld.  in  the  state  of  New  York.  Mid  they  procured  the 
money  from  Mis.  Colvin,  who  ia  also  a  resident  of  that  state.  When  tbe  In- 
d^itedness  fell  doe,  Creighton.  who  Is  also  an  attornqr.  Institnted  a  suit  in 
Hrs.  Colvin'B  name  for  the  toreolosnre  <rf  the  mortgage.  This  was  done  with- 
out any  previons  dIreetl<Hi  w  authority  ftom  her;  buti.  when  she  was  in- 
finmed  that  it  was  necessary  for'  the  enf  ncement  of  her  rights  to  foreclose 
the  m(«tgage.  ^  delivered  It  and  the  note  to  Smith  &  Tennant,  with  direo- 
tions  to  se^  them  to  some  vAXoimvf  for  that  purpose,  and  they  sent  them  to 
Creighton.  The  plaintifl,  L.  Harbach.  held  a  junior  mortgage  on  the  prem- 
ises, and  he  was  made  a  party  defendant  in  tbe  action.  For  the  purpose  of 
securing  his  own  claim,  be  desired  to  pay  Mrs.  Golvin*s  debt,  and  procure  an 
assignment  of  her  note  and  mortgage,  and  he  applied  to  Creighton  to  make 
the  payment  to  him.  It  was  agraed  t>etween  them  that  plaintiff  should  pay 
tbe  amount  tA  the  debt,  and  that  the  note  and  mortga^  should  be  delirered 
to  him,  and  Uiat  tbe  action  should  be  prosecuted  to  judgment  In  Mrs.  Col- 
Tin's  name*  bntfor  his  bencAt.  He  accordingly  drew  his  chedt  to  Creigbtcm 
on  the  Dee  Uoines  SavingB  Bank  fcff  the  amount  of  the  debt,  and  Creighton 
delivered  the  note  and  mortage  to  him.  Creighton  deposited  the  check  to 
hia  own  credit  In  ttie  bank  in  which  he  kept  his  account,  and  it  was  paid  on 
preeentation  by  the  bank  on  which  it  was  drawn. '  The  action  was  sobse- 
quenUy  prosecuted  to  Judgment  by  plaintiff's  attorney.  The  Judgment  en- 
tered in  the  cause  is  in  favor  of  Mrs.  Colvln.  against  Kelly,  for  the  anmunt  of 
the  debt,  and  for  the  fweclosure  of  the  nun^age,  and  It  estaUlshes  the  [Hior- 
iky  of  her  mortgage  to  the  one  hdd  by  plaintiff.  Creighton  did  not  pay  over 
to  Mrs.  CoWin  the  money  paid  him  by  plaintiff,  but  converted  tbe  same  to 
bis  own  use.  Plaintiff  caused  a  special  execution  to  b6  issued  on  the  Judg- 
ment, and  at  ttie  sale  thereunder  he  bid  the  amount  of  the  judgment  and 
coats,  and  bis  bid  was  accepted  by  the  sheriff.  He  tendered  to  the  officer, 
however,  only  the  amount  of  tbe  ooate,  which  was  rejected,  on  the  ground 
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that  he  did  not,  either  by  the  terms  of  the  judgment  or  hy  itny  assignment, 
iqtpear  to  be  the  owner  thereof,  and  the  sheriff  thereupon  aidjourned  the  sale 
for  three  days.  At  Uie  adjourned  sale,  Mrs.  Colvin  bid  in  the  property  at 
the  amount  of  the  judgment  and  costs,  and  the  sherifT  gave  her  a  certificate 
of  purchase,  PlaintifF  thereupon  brought  this  actiun  in  equity  to  establish, 
as  against  Mrs.  Colvin,  his  ownership  of  the  judgment,  and  to  compel  the 
sheriff  to  issue  to  him  a  certificate  of  purchase  under  the  Qrst  sale  of  the 
property.  The  circuit  court  entered  judgment  in  accordance  with  the  prayer 
of  the  petition.   Mrs.  Colvin  appealed. 

Millard  A  Fletcher,  for  appellant.  PhiUips  (ft  Day  and  Bt.  John  A  Wkite- 
nand,  for  applets. 

'  Reed.  J.  1.  It  is  urged  thlit  the  transaction  between  plaintiff  and  Oreigh- 
ton  did  not  amount  to  a  payment  of  the  debt,  for  the  reason  that  the  latter 
had  no  authority  to  receive  anything  but  money  in  payment.  The  general 
rule  utidoubteilly  is  that  one  who  undertakes  as  agent  for  another  to  collect  a 
money  demand,  in  the  absence  of  special  instf  notions,  has  no  authority  to  ac- 
cept anything  but  money  in  payment.  MeCarver  v.  Nealey,  1  G.  Greene, 
860;  Graydon  v.  Fatteraon,  13  Iowa,  256;  Drain  v.  Doffi/ett,  il  Iowa,  682. 
We  have  no  occasion  in  the  present  case  to  determine  whether  such  agent 
would  have' authority,  where  the  usage  was  to  pay  by  check,  to  accept  a  check 
in  payment,  but,  for  the  purposes  of  the  case,  it  may  be  conceded  that  he 
would  not  have  such  authority.  If,  however,  he  receives  the  money  on  a 
check  which  he  has  taken  in  payment,  tliere  can  be  no  question  that  that 
would  amount  to  payment.  If  the  det>t  should  not  be  satisOed  by  the  accept- 
ance of  the  check.  It  clearly  would  be  by  the  receipt  of  the  money  thereon. 
Now,  while  the  money  was  not  actually  delivered  to  Creighton  on  the  che<^, 
what  was  done  was  equivalent  to  that.  The  bank  in  which  he  deposited  it 
gave  hira  a  credit  for  the  amount,  and  paid  It  to  him  when  he  cirase  to  draw 
it  out,  and  the  bank  upon  which  the  c&eck  was  drawn  paid  the  amount  when 
the  check  was  presented. 

2.  It  is  next  contended  that  the  transaction  between  plaintiff  and  Creigh- 
ton was  In  effect  but  an  attempt  by  the  latter  to  sell  and  assign  the  note  and 
mortgage  to  plaintiff,  and  that,  as  he  had  them  in  his  possession  for  coileo- 
tion  only,  he  had  no  authority  to  make  any  such  disposition  of  them.  It 
Is  certainly  true  that  the  power  to  enforce  collection  of  the  debt  did  not 
carry  with  It  the  general  power  to  sell  the  evidence  of  Indebtedness;  and,  if 
Oreighton  had  undertaken  to  transfer  the  note  and  mortgage  to  one  having 
no  interest  in  the  mortgaged  property,  there  would  no  doubt,  perhaps,  that 
his  client  would  not  have  been  bound  by  his  action.  But  plaintiff  htid  a 
junior  mortgage  on  the  pfemistis.  He  was  entitled  by  reason  of  that  fact  to 
pay  the  debt  for  the  protection  of  bis  own  security,  and  upon  payment  of  the 
amount  he  was  entitled  to  an  assignment  of  the  Interest  of  the  senl(»:  mort> 
gagee.  Section  3328  of  the  Code  is  as  follows:  "At  any  time  prior  to  the 
sale,  a  person  having  alien  on  the  property  which  is  junior  to  the  mortg^ 
will  be  entitled  to  an  assignment  of  all  the  interest  of  the  holder  of  the  mort- 
gage by  paying  him  the  amount  secured,  with  interest  and  costs,  together 
with  the  amount  of  any  other  liens  of  the  same  holder  which  are  paramount 
to  his.  He  may  then  proceed  with  the  foredostue,  or  dlsconttnne  It,  at  his 
option." 

There  can  be  no  question  bat  plaintiff,  under  tills  provision^  could  have 
compelled  the  assignment  of  the  mortgage  to  him,  by  pnylng  to  Mrs.  Colvin, 
or  to  any  person  authorized  to  receive  it  for  her,  the  amount  of  ttie  mortgage, 
with  ,  the  interest  thereon  and  the  costs  Of  the  action.  But  ttie  question  is 
Whether  Creighton  had  authority,  by  virtue  of  hie  r^atton  to  her,  to  reorive 
the  money  for  her.  We  think  he  had  each  authority.  It  is  prorided  by  stat- 
ute (Code,  ^  213,  subsec.  8)  tiiat  an  attorney  has  power  "tu  receive  money 
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claimed  by  his  client  in  an  action  or  proceed  lug  dming  ttie  pendency  thereof, 
or  afterwards,  unless  he  has  been  previously  discharged  by  his  client;  and 
Qpon  payment  thereof,  add  not  otherwise,  to  discharge  the  claim,  or  acknowl- 
edge satisfaction  of  the  judgment."  As  the  attorney  has  theauUvuity  to  re- 
ceive "any  money  daimed  by  lils  attorn^  tn  the  acttoUt"  itioUows,  necesaax^ 
ily,  that  he  has  authority  to  receive  it  from  any  person  from  whom  it  may  be 
oolleoted  in  the  action,  or  who,  for  the .  prokectioa  of  any  interest  of  his  own, 
has  the  right  to  pay  it.  Ab  we  have  seen,  plaintiff  had  tbe  right,  fw  the  pro- 
tection of  his  junior  lien,  to  pay  the  moaeiy  in  queation.  He  was  made  a 
party  to  tbe  foreolosure  proceeding  for  the  purpose  of  compelling  him  to  pay 
it,  or,  in- case  of  his  refusal  to  pay,  of  foiecloslDg  his  Uen.  The  money  paid 
was  the  amount  claimed  by  Mrs.  Oelvin  tn  the  aetkn,  and  in  effect  it  was 
claimed  of  pUintlll.  We  think  tiwantfaority  of  Oreighton  to  i«oeiTe  it  for  fate 
client  iselear. 

8.  Anothw  poeiticnt  urged-  by  counsel  Sw-  appellant  is  that  plaintiff  is'  es- 
topped by  tbe  jadgment  from  asserting  tbe  right  he  is  now  seeking  to  enforce. 
The  fads  upon  which  this  position  is  based,  ucthat  plaintiff  was  a  party  to 
the  action  in  which  the  judgment  was  rendered,  and  tbat-  by  its  terms  it  is  a 
judgment  in  favor  of  appel^t  ad>udging  that  sbe  is  entitled  to  have  and  re- 
cover of  the  defendant^  Kelly,  the  amount  of  the  indebtednessr  and  ordering 
the  sals  of  the  mortgaged  prrailses  for  the  satiaf action:  ot  the  debt,  and  deter- 
mining that  the  lien  of  her  mortgage  la  senior  and  superior  to  any  interest  of 
tbe  plaii^ft  in.tfae  pzemtees*  Itis  coatanded  that  thesigbta  which  plaintiff  is 
now  seeking  to  enforce  are  necessarily  conduded  by  the  Judgment.  Of  course, 
tbe  general  proposition  is  conceded  that,  as  beetween  tbe  parties  thereto,  a 
judgment  is  c(molii8ive  as  to  all  r^hts  which  were  put  in  issue  by  the  plead- 
ings. But  plaintUTs  dalm  la  not  in  derogation  of  that  rule.  He  was  a  de* 
fendant  in  the  action  in  which  the  judgment  was  rendered,  it  is  bne;  but  he 
oould  not  have  asserted  the  right  he  is  now  seeking  to  enforce  in  th^  relation 
to  thecase.  The  right  whidt  be  acquired  by  his  payment  the  money  waa 
tberlghttoan  assignment  of  tfafilntenstof  themotjtmgea  Bat  that  was  n^ 
a  right  which  he  could  have  pleaded  aa  a  defense.  He  could  have  asserted  It 
only  hf  a  motion  to  snbstltnte  aS'  plaintiff  In  the  action^  or,  possibly,  by  a  pe- 
tition of  Intervention.  He  did  neither,  and  his  right  to  the  assignment  was 
iA  no  manner  put  in  issue;  n<nr  could  it  have  been,  while  the  parties  retained 
the  relations  to  the  case  in  which  they  then  stood.  He  does  not  deny  the  va* 
lidlty  of  the  judgnient;  nor  does  he  assert  any  il^t  In  opposition  to  It.  His 
claim  iB  merely  that,  wlille  the  judgment  is  by  its  terms  in  favor  of  appel- 
lant, she  holds  It  In  trust  tor  him,  and  we  think  he  is  not  precluded  by.  the 
judgnient  from  asserting  tbat  claim.  Af&rmed. 


Fetroskt  «.  FLANAOAir; 
tSuvnme  Cburt  q<  JfimuMta.  DeoenriMf  18^1887.) 

1.  OOBTB— Otfir  of  JuDOMsnr— "ixcBuaD  Oosra." 

An  offer  for  judgment  In  favor  of  th«  pUinUff  In  an  at^fon  for  a  spsoifled  lam, 
and  "accrued  costs,"  is'  a  substantial  oompliance  with  tfaa  provisions  of  Gen.  8t. 

1878,  e.  66,  3  259. 

2.  Same— AcoaPTAHca— What  Cohtb  Taxadlb. 

Upon  the  accepUnce  of  such  olTer  aa  provided  by  tbe  s^tata,  the  pl^ntiflTs  right 
to  enter  Jadgnient  carries  with  it  th«  costs  lawfully  taxable  to  carry  the  offer  Into 
eiftet. 

(Siftlabut  b]/  the  Cbvrt.) 

AppeiU  from  district  court.  Blue  Earth  county;  SeteSANce,  Judge. 
Wm.  ilT.  PlymaU  i/'.      Serry^  and  Collenter  &  Foster^  for  Isaac  X.  Flana- 
gan, appellant.   Alfred  E.  Hawea,  for  August  Petrosky,  respondent. 
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Yanderburoh.  J.  The  complaint  vas  for  trespass  to  real  property,  aod 
daimed  damages  in  the  sum  of  9300.  A  few  days  after  the  action  was  brought, 
the  defendant  served  upon  the  plaintiff  an  "offer  to  allow  judgment  to  be 
taken  against  him  for  the  aum  of  fifty  doilars  and  accrued  costs. "  The  offer 
was  not  accepted*  and  at  the  trial  the  joiy  found  a  verdict  for  $50  in  plain- 
tiff's favor. 

Tlie  question  arises  whether  upon  tiUa  verdict,  and  under  the  offer*  the 
plaintiff  is  entitled  to  cosbs,  or  must  pay  defendant's  costs-  The  plaintiff 
claims  that  ttra  terms  of  the  offer  are  iosuffloient  under  the  statute  (Gen.  St. 
1878.  0.  66,  §  259)  In  leapeot  to  costs,  inasmuch  as  it  is  an  offer  for  judgment 
for  tlie  aum  named,  and  "  accrued  costs, "  instead  <^  **  with  ooetfl. "  But  we  do 
not  think  there  is  any  snbetantial  difference  between  ttiese  terms  as  applied 
to  the  facts  of  the  case.  Unlike  the  case  of  a  tender,  Uie  defendant  evidently 
contemplated  the  entry  of  judgment  upon  the  offer,  and  the  allowanceof  sucb 
costs  as  would  legiti  mutely  follow  auch  entry  and  be  intruded  therein.  Upon 
the  acceptance  of  the  offer,  the  right  to  judgment  accrued,  and  with  it  tbo 
costs  lawfully  taxable  upon  the  entry  thereof ;  that  is  to  say,  the  costs  of  carry- 
ing the  offer  into  effect  If  accepted.  ffoUand  v.  Pugh,  16  Ind.  21;  Keller  v. 
AlUe*  87  Ind.  254.  The  offer^  we  think,  oould  not  have  tnisl«d  the  i^nttfl, 
or  have  been  reasonably  understood  to  mean  the  trifling  disburaemfoits  already 
incnrred,  leaving  ttie  ^aintifl  to  oany  out  the  offer  at  his  own  expeoM  aod 
oharges. 

Judgment  revened»  and  oauM  rananded,  with  dinotiona  to  tax  eoata  la  dfr 

fondant's  favor. 


Sambobn  and  another  e.  Huolleb  and  WHe, 
{SHprme  Ctart  ^  JUintiMoCB.  December  IQi  18S7.} 

t.  TAXATioir— AcnoR  TO  Tkbt  Validitt  or  Tax  TlTLa— PLAimrr  nmtst  not  AUiioc 
PoaswiOH  OB  Vacanoy  or  Lavd. 

An  aoUon  brought  nndw  chapter  137,  Laws  1887,  to  tost  tb»  ▼alidityofan  ad- 
vene claim  nnder  a  tax  deed  or  oertiflcate.  may  b«  tuaiotained  by  the  lanU-owDer, 
without  alleging  or  pcovlog,  idtber  that  (he  land  Is  vacant  or  in  the  puasesslon  of 
himself  or  another. 

2.  Bamk— Dbbd— BamunfOK  n  Flat— Uea  in  BviDsaca. 

K'lien,  Id  the  deacHption  in  a  deed,  reference  is  made  to  a  plat,  It  may  be  nsed  to 
identify  the  lands  refwred  to,  though  it  doeg  not  conform  to  the  statute,  aod  is  not 
duly  oeitifled.  ^ 

8.  6amb— Nonci  or  Exfibatiok  or  RcDBHPTtoii. 

Title  will  not  be  presumed  to  have  been  acquired  under  a  tax  certificate,  isBaed 
upon  the  tax  Judgment  and  sale  for  1879,  until  notice  of  the  expiration  of  the  time 
ofredempUon  has  been  served. 

4.  Samb— Salk  or  I>iBniKrT  Lois  ix  Gsoee  '  VAUMTg. 

A  tax  certificate  issaed  under  the  sale  made  in  puraoance  of  chapter  135,  Lava 
1881,  which  abowe  on  Its  face  that  several  separate  and  distinct  lots  are  sold  to- 
gether In  gnaa  for  one  price,  Is  void ;  but  where  several  village  lots  are  contiguous, 
so  that  they  may  be  UBM  and  aaaened  together  as  onetraet.  It  will  not  be  presumed 
fh>m  the  oertiflcate  that  suoh  sale  thereof  was  irregnlarlr  made  In  violation  at  the 
statute. 

6.  Sami— SraoiAL  Saba— Rsoitai.  or  Dars. 

A  tax  certificate,  issued  under  the  same  statute,  which  parports  to  have  been 
made  in  puTBuance  of  "a  real  estate  tax  judgment  entered  August  16,  1881,"  od 
"the  thirty-first  day  of  December,"  (year  not  stated,)  was  dated  December  3L.  1R81. 
It  will  be  presumea  that  the  sale  was  made  December  81. 1681,  and,  in  the  alwetice 
of  any  evidence  or  finding  on  the  subject,  It  wilt  not  be  held,  as  matter  of  law.  that 
the  special  sale  under  that  statute  must  neecesaiily  have  been  oompleted  prior  to 
the  date  mentioned. 
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6.  Bai«— Yaldi  or  Dmrmtnhfmf  iHntoTBiuum. 

The  iilaintiffe  do  not  aeek  to  recover  puaaeBBion,  bat  to  have  the  validity  of  tha 
tax  titles  under  which  defendants  claim  determined.  HM,  that  itwaanot  error  for 
the  court  to  refuse  to  assess  or  allow  in  this  notion  the  value  of  defendants*  ini- 
provemant  apon  the  land  in  qneation. 

(fl^&frw  fry  the  Cburl) 

At^ieal  from  district  oourt,  Dakota  countjr;  Cbosbt.  Judge. 
John  B.  (ft  W.  H.  Hanborn,  for  Sanborn  aod  another*  i«spondent8.   S.  8t, 
JuUen  Ccx  and  W.  H.  Adam»»  tt»  UmUer  and  wife*  appellants. 

Yahderbuboh,  J.  The  idafntifls  allege  that  tiu^  am  tiie  owners  in  fee  of 
lots  1,  2.  4,  7,  9.  and  10.  in  Uook  21,  and  lots  1  and  2,  in  blook31,~-aU  in 
Jackson  &  BidweU's  addition  to  Wast  St.  Panl,— according  to  the  plat  ttieieot 
on  file  and  o(  record  in  the  office  of  register  ftf  deeds,  Dakota  oountyp  and  ai^ 
lege  tliat  the  defendants  claim  some  right  or  intenst  In  the  pn^tert/  adverse 
to  them  under  certain  tax  certificates,  which  tlie;^ allege  to  be  inv«Udi  and  ask 
the  court  to  judge  acoordingly.  and  to  quiet  tiieir  title. 

1.  The  aetitm  is  broaglit  in  this  finrm  under  chapter  127,  Laws  1887.  Itwas 
unnecessary  for  the  plfuntifls  to  prove  anything  more  than  the  for^crfng  al- 
leg^lons.  It  is  not  fatal  to  their  right  to  recover  that  they  failed  to  prove* 
or  that  the  court  has  not  foundt  the  further  allegations  thiU  the  lands  were 
unoccupied  and  vMcaot ;  nor  is  it  material  to  inquire  whether  the  action  oould 
have  hiea  maint«ned  in  this  form  or  for  the  same  reliif  independently  oC  ttie 
statute  leferrsd  to.  The  action  is  well  brought*  whatever  be  the  character  of 
the  posseBsion, — whether  actual,  constructive,  or  adverse, — and  aiooe  the  ev- 
idence does  not  appear  to  have  been  ail  returned,  the  judgment  must  be  af- 
firmed nnlesa  the  conclusions  of  law  are  not  supported  by  the  findings  of  fact, 
<x  unless  there  are  aubstanUal  emus  in  the  admissiimof  evidence,  duly  ex- 
cepted to. 

2.  The  objection  to  the  plat  of  Jackson  &  BidweU's  Additior  cannot  be 
ooniridered,  since  the  plat  is  not  made  purt  of  the  record,  and  is  not  before  us. 
It  will  Iw  observed,  however,  that  the  defendants  also  claim  by  the  same  de- 
scription under  the  same  plat,  and  the  lots  are  so  described  in  the  tax  certificate 
referred  to.  And  itdoes  not  follow,  because  the  plat  does  not  conform  to  the 
statute,  or  is  not  duly  cntifled  or  recorded,  that  ttw  lands  thereib  described 
may  not  be  identiQM.  AfM$  v.  Lowry,  30  Minn.  283, 15  N.  W.  Bep.  217; 
iteedv.  Lammel,  28  Htnn.  306,  9  K.  W.  Rep.  858. 

8.  The  oourt  finds  that  the  time  for  the  redemption  under  the  tax  certifi- 
cates, Exhibit  A  and  Exhibit  B,  offered  in  evidence  has  not  expired;  that 
they  were  issued  upon  the  sale  for  taxes  in  1879,  and  that  no  notice  of  the  ex- 
piration of  the  period  of  redemption  has  been  served,  and  no  evidence  of  such 
notice  has  been  returned  here.  Presumptively,  therefore,  defendants  have 
not  yet  acquired  title  thereunder. 

4.  In  respect  to  Exhibit  D,  the  certificate,  as  returned  to  the  court,  does 
not  purport  to  include  the  iota  in  controversy;  but,  assuming  that  th^  are 
left  out  by  mistake  in  the  copy,  and  that  the  description  is  as  claimed  by  de- 
fendant, the  certificate  is  void  on  its  face,  under  the  decision  of  this  court  in 
Famham  y.  Jones,  82  Minn.  8,  19  N.  W.  Hep.  83.  Several  separate  and  dis- 
tinct parcels  appear  to  have  been  sold  together  as  one  lot  and  for  one  price, 
bid  for  the  whole  in  groas.  in  violation  of  the  statute  of  1881,  o.  135,  under  ^ 
which  the  sale  purports  to  have  been  made. 

5.  It  is  also  assigned  as  error  that  the  court  refused  to  allow  and  direct  judg- 
ment in  favor  of  thedefendants  for  the  valueof  theirimprovements  under  the 
occupying  daimant  statute,  (Gien.  St.  1878*  c  75,  §  15;)  but  as  the  object  of 
this  action  is  simply  to  determine  the  validity  of  the  tax  titles  in  question,  and 
the  possession  is  not  asked  or  adjudged,  defendants'  rights  in  the  preraiaea 
are  not  affected,  and  they  are  not  prejudiced.  2io  writ  could  be  iaaued  upon 
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the  judgment  for  the  recovery  of  the  poflsesslon;  and  In  any  subsequent  ac- 
tion for  the  possession,  their  claim  for  their  improvements  must  be  adjudged 
and  determined  before  execution  fbr  the  possession  will  be  allowed  to  issue. 

6.  The  court  found  that  tax  certiflcate.  Exhibit  C.  is  vtrid  on  its  face,  on 
the  ground  that  it  contains  no  date  of  saJe.  It  is  dated  and  found  to  iiave 
been  issued  on  the  thirty-Qrat  day  of  December,  1881,  and  purports  on  its 
face  to  have  been  issued  upon  a  sale  made  "on-the  thiity-Arat  dny  of  Decem- 
ber." and  pursoant  to  a  real-estate  tax  judgment  entered  August  15. 1881.  in 
prooeedinsp  to  enforce  payment  of  taxes  delinqnent  In  1879.^  and  jnior  yeniji. 
The  sale  and  oatlflcate  purport  to  be  had  and  iaaaed  under  chapter  185.  Lawa 
1681.  The  date  of  the  Judgment  and  date  of  the  certtfleate  between  which 
datfe  the  sale  must  havebem  made  sufflcienUy  Indicate  that  the  dateintended 
fras  December  81,  1881.  It  was.not  void  for  this  cause.  Until  tlie  contrary 
appears,  every  presumption  vrill  be  Indulged  in  favor  of  the  regularity  of  the 
proceedings,  it  the  certificate  conforms  to  the  statute.  Several  lota  in  thia 
instance- also  tippw  to  have  been  sold  together,  but  U»  description  IndiCKtea 
that  tliey  are  or  may  be  contiguous,  ahd  ■  ft  la  not  found  that  they  may  noft 
have  been  properly  neeessed  together,  or  did  not  in  te^'conatltnte  one  pare^. 
We  cannot  detennine,  therefore,  as  a  nutter  of  law.  that  the  certificate  Is  In- 
valid for  Idiis  cause. 

It  is  also  ui^^  by  respondents  that  the  public  sale  provided  for  by  the  stat- 
ute most  necessarily  have  been  eAded  prior  to  the  date  indicated,  and  that  the 
certificate  is  y<M  for  this  renon.  The  day  itf  sale  of  partteular  tracts,  as  re- 
cited In  a  oertiflcate,  might  be  so  remote  as  to  rebut  the  presumption  of  reg- 
ularity, but  we  are  hardly  prepared  to  say,  in  the  absenoe  of  uny  findUig  on 
the  subject,  thiU;  the  special  sale  of  delinquent  lands  fbr  that  county  had  nee- 
essarily  terminated  before  the  day  mentioned.  We  apprehend  it  might  oaslly 
be  shown  If  such  were  the  case.  This  certificate  is  not,  we  think,  void  on  its 
&oe,  and  there  must  therefore  be  a  new  trial 

Judgment  reversed,  and  new  trial  granted. 


MoEiMNBT  and  others  v.  Hartzb. 

.  (S^vtrme  Ocrurl  ^  aSmumta.   Deoeraber  19,  18S7.) 

1.  Tkitdob  akd  Vbhdkb~Rbccift— EviDSircB  to  EzrULHr. 

The  inBtrauieiit  set  forth  in  tb«  oompleint  acknovledglng  thertotlpt  of  a  sum 
of  money  io  part  payment  of  a  certala  lot  described,  and  slftned  by  tbe  defendaot, 
held  to  be  a  reoeipt  only,  and  not  a  contract  for  tbe  aale  of  land,  and  banoe  subject 
to  be  explained  orsuppleniented  by  evidence  aKuruU. 

S.  Prihctpai.  akd  Aobht— Patxeitt  or  Hohby  by  Aobht. 

£vlileiice  in  tbls  case  held  sufBcIent  to  show  that  the  ram  sppdfled  in  the  reedpt 
vas  paid  by  tbe  plaintiff  aa  agent,  on  a  parol  agreement  for  the  pardhaae  of  land 
for  another  person,  who  was  tlie  principal  In. the  traaeaction. 

A.  FBAnin,  Statotb  or— AeBRucasr  n»  8au  or  Lahdb— Bnvumoa  n  Ybbdss— 

BSCOVBBY  or  UONBY  FaW.  ' 

Where  a  vendor  under  a  contract  for  the  sale  of  lands,  whlcb  is  within  the  stat- 
'  nte  of  frauds  because  not  In  writing,  is  neverthf^lesa  willing  and  offers  to  perform 
on  his  part,  but  the  vendee  infuses  to  fulfill,  and  repudiates  the  contract,  the  latter 
Is  not  entitled  to  recover  an  imtallment  of  psrohaM  money  pnvioualy  paid. 

Appeal'from  municipal  court,' city  of  Duluth;  !fiftABTiN.  Judge. 
D^Au^tmont  dt  CheegamaHt  for  McKinney  and  others^  appellants.  WMU, 
Shanndjt  &  ReynoldSt  for  Harvie,  respondent. 

VANDERBURon,  J.  The  receipt  set  forth  in  the  complaint,  as  follows: 
"Received  of  P  W.  McKinney  one  hundred  dollars  in  part  payment  of  lot 
seventy-six,  block  82,  Duluth,  Minn.,  third  division.-" — and  signed  by  defend- 
anti  was  open  to  explanation,  and  the  d^endant  was  properly  pemoitted  to 
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Bfaow  the  tranaaotlonfl  conoected  with  it,  and  that  in  the  matter  of  tbe  purchase 
of  the  lot  the  plaintiffs  were  acting  as  the  agents  of  a  third  party,  and  paid 
the  money  for  him.  It  ia  not  a  oontraet  for  the  sale  or  purchase  of  land,  and 
it  is  subject  to  be  explained  and  supplemeutad  by  evidence  aliunde.  It  is 
simply  evidence  of  the  payment  of  the  sum  of  money  speoifled  for  the  partic- 
alar  object  named.  Sighmte  v.  Tinifior,  98  N.  Y.  2i»5;  Filkifu  r.  Whyiawi* 
24  K.  Y.  389;  Ryan  r.  WarO,  48  N.  Y.  208;  Bariekman  v.  Kv^kmddU,  6 
Blackf.  24.  25. 

The  evidence  in  the  case  tended  to  show  that  plaintiffs  were  real-estate 
brokers  at  Duluth,  and  on  or  about  tbe  eighteenth  day  at  June*  1886.  applied 
to  a[^llant  to  purchase  tdi*  in  question,  obtained  bis  terms,  and  agreed 
by  parol  to  take  the  lot  at  the  price  named  by  hiu,  and  paid  bim  ftlOO,  and 
took  the  receipt  referred  to.  That  this  was  dose  in  oootemplation  of  the  puf- 
chaae  of  the  lot  by  a  customer  procured-  by  tlian.  one  Chapman,  with  whom 
tb^  had  previously  eonfened^  and  who  was  expected  to  purchase  it  Soon 
after,  tbe  parties  were  brought  together,  and  it  was  matuaUy  uadexstood  that 
tbe  negotiations  for  the  purchase  were  luade  for  Chapman,  who  agreed  to  take 
the  lot,  and  pay  the  price  indicated.  That  afterwards,  on  or  about  July  15, 1886, 
ptointilb  pr^ared  a  deed  in  due  fcnrm  runKlng  to  GbspniMii  axui,  at  thdr  Iop 
stance,  it  was  executed  by  defendant  to  be  dellvei'ed  to  him,  and  left  with  them. 
That  Chapman  subsequently  reused  abatdutely  to  take  the  deed  and  complete 
the  purchase,  though  he  made  no  objection  to  the  title.  Defendant's  evidence 
also  tends  to  show  that  he  subsequently  ^>plied  to  tiie  plaintiA,  and  that  they 
refused  to  take  lot,  and  referred  defendant  to  Chiqjman.  There  is  no  evi- 
deftce  thiU  Chapman  at  any  time  afterwards  offered  <«  -was  willing  to  pay  for 
Uie  property,  and  fulfill  the  agreement.  On  tbe  contrary ,  he  finally  aban- 
doned and  repudiated  it  altogether;  and  it  also  exprasly  spears  by  the  testi- 
mony of  the  plaintiff  McKlnney,  who  attended  to  the  matter  excluiAvely,  that 
he  never  asked  for  a  deed  for  himself,  or  offered  to  p^  the  purchase  money; 
and  it  does  itot  appear  that,  after  he  disclosed  that  the  purchase  was  made  for 
Ghajmian,  he  miwe  any  claim  that  it  was  made  for  himself.  The  evidence 
also  shows  that  plaintiffs,  after  Chapman  retused  tbe  deed,  sued  him  for  their 
fees  and  expenses,  including  the  $100  in  question,  which  they  alleged  was 
advanced  and  expended  by  them  for  him  as  his  agents  in  the  premises,  and 
recovered  judgment  therefor.  Upon  this  evidence  the  jury  were  entitled  to 
find  that  the  plaintiffs  were  the  agents  of  Chapman  in  tbe  negotiations,  and 
that  the  defendant  was  fully  warranted  In  treating  the  latter  as  the  principal 
in  the  transadiion. 

The  instructions  upon  this  subject  given  by  tbe  court,  as  applied  to  the  ev- 
idence, were  substantially  correct.  The  following  request  of  plaintiff  was  re- 
fused :  "  That  the  defendant  putting  It  out  of  his  power  to  convey  the  lot  to  Hc- 
Kinney.  by  a  sale  of  tbe  same  to  the  church  society,  McKlnney  may  treat  the 
contract  as  rescinded,  and  recover  back  the  money  paid  as  part  consideration." 
But  if,  as  the  jury  might  find,  and  doubtless  did  And,  McKlnney  was  merely 
a  broker  negotiating  for  Chapman,  whom  he  put  forward  as  tbe  purchaser, 
be  has  no  right  now  to  change  his  position,  and  claim  the  benefit  of  thealleged 
contract  for  himself.  But  this  Instruction  was  improper  for  another  reason. 
The  jury  might  find,  upon  tbe  evidence,  not  only  that  defendant  was  not  in 
default,  and  that  Chapman  was,  and  had  forfeited  all  his  rights  under  the 
alleged  contract,  and  to  recover  any  moneys  paid  thereunder,  but  there  is  evi- 
dence tending  to  show,  also,  a  refusal  on  the  part  of  tbe  plaintiffs  to  take  the 
property  themselves.  The  defendant  testifies,  and  it  is  not  contradicted:  **I 
went  to  plaintiff's  office  four  or  five  times  to  see  what  he  was  going  to  do 
about  it."  And  after  Chapman  refused  to  take  the  lot  he  says:  "I  went  to 
plaintiff  and  asked  him  if  he  was  going  to  take  that  lot.  He  said  '  No;  I 
have  nothing  to  do  with  it.  Oo  to  Chapman.'  This  was  three  weeks  after 
I  had  signed  that  deed.   McKinney  requested  me  to  sign  the  deed  at  the  time. 
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1  went  then  to  clow  it  op.  I  signed  ft-  «t  his  nquot.*'  And  time  was  no 
subsequent  offer  or  denmnd  by  the  plaintiffs.  It  is  true  that,  in  Oi^ober  fol- 
lowing, the  d^endant  sold  and  conveyed  the  lot  to  a  tidid  party;  but  as  be  had 
given  both  principal  and  a^nt  ample  opportunity  to  take  it  nnder  the  affree- 
nient»  and  as  the  evidence  tends  to  show  botti  had  nottOed  him  of  tbar  re- 
fusal, and  the  contnuA  had  been  r^mdlated  by  tliem,  he  bad  done  all  that 
was  reasonably  necessary  for  his  own  protecUon.  He  was  not  obliged  to  hoiA 
the  property  always,  but  might,  as  he  did,  dispose  of  It  aSbv  a  reasonable 
time. 

It  is  not  material  that  tiie  oontract  was  by  parol,  and  vithin  the  statnta  of 
fratids.  Thepurcluueroannotraoovermonejspaidunderitif  thedefeodn  it 
was  not  in  default.  It  was  not  his  fault  that  it  was  not  fulflUed,  but  vboUy^ 
that  of  Chapman  and  the  i^ntlfl.  Under  such  etranrastanees  tlie  install* 
ment  ought  not,  Ms  aqm  •%  bono,  to  be  recovered  back.  PVummwr  v.  Atoft- 
mon,  66  He.  106;  Qro^  v.  &nty,  2  J.  J.  Marsh.  24;  CtmgUin  v.  Aotoiaa, 
7  Mete.  62;  &mMtt  v.  BlUhan,  27  Minn.  829,  7  N.  W.  Bep.  266;  Ktitckam 
T.  ffwrtoon.  18  Johns.  *865. 

The  affldavits  disclosing  the  statements  and  admissions  v/t  a  Jnrar  sobae- 

Jnent  to  the  trial,  and  showing  pr^udioe  on  his  port,  cannot  be  considered, 
udgmmt  affirmed. 


Habtt  o.  Chioaoo,  St.  P.,  M.  &  O.  By.  Go.»  (two  cases.) 
(A^jtwiM  Cami  ^  JfimuMta.  Jaonsry  S;  1888.) 

BaIUOAD  COMPAirilB— iHJUBIia  AT  CBOSilllO--CoilTRIMrroKT  KaeusBKO.  * 

When  a  highway  crowei  a  doable<track  railway,  over  wbicb  traina  are  liable  to 
ran  freqaently  in  oppoaita  directiona,  U  la  contributory  negligence  for  a  traveler 
thereon,  whose  view  of  the  second  traclc  is  obecurecl  by  the  preaence  of  a  passing 
train  on  the  traclc  nearest  to  him,  to  pass  Immediately  upon  the  crosainK  u  soon  as 
the  way  ia  clear,  witboat  waiUnjc  to  look  Cfflliten  for  the  approach  of  a  uain  in  the 
opposite  direction  on  the  seeona  track. 

Appeal  from  district  court.  Ramsey  county;  Urtll,  Judge. 
J.  H.  Sow  and  C.  I>.  0*Brien,  for  Chicago,  St.  P.,  M.  &  0.  Ry.  Co.,  re- 
spondent.  /.  r.  J).  Heard,  for  Fred  Marty  and  John  Marty,  appellants. 

Vandehbuboh,  J.  These  two  cases  were  tried  together,  and  were  dls- 
mlsaed  at  the  dose  of  plaintiffs'  testimony.  The  cause  of  action  arose  out  of 
alleged  injuries  to  the  plaintiff  Fred  Marty,  and  to  the  team  and  wagon  of 
John  Marty,  driven  by  the  former,  occasioned  by  a  colltston  with  one  of  de- 
fendant's trains  at  a  railway  crossing  in  the  stiburtis  of  the  city  of  St.  Paul. 
At  the  place  in  question  the  road  or  highway  traveled  by  the  plaintiff  crosaed 
Qrst  the  track  of  the  St.  Paul  &  Dulutb  Railroad,  which  was  distant  we^t  of 
the  defendant'^  track  about  100  feet.  It  then  runs  south  between  the  two 
railroads  for  a  short  distance,  and  turns  and  crosses  at  right  angles  the  road- 
way  of  the  defendant,  which  at  that  place  baa  a  double  tnu^,  the  inside  rails 
of  which  are  11  feet  apart. 

The  accident  occurred  on  the  fourteenth  day  of  May.  1886,  between  7  and 
8  o'clock  in  the  evening,  aa  the  pl^ntlff,  who  was  a  butcher,  accompanied  by 
a  friend,  who  occupied  the  same  seat  with  him,  was  attempting  to  cross  the 
tracks  of  defendant  with  the  loaded  wagon.  He  was  retutuing  from  the 
slaughter-house  of  his  brother,  the  plaintiff  John  Marty,  where  he  was  em- 
ployed every  day.  It  was  situated  north-west  of  the  railroads,  which  be  had 
)>een  in  the  habit  of  crossing  daily  for  years,  at  the  place  in  question.  After 
he  had  crossed  the  track  of  the  St.  Paul  &  Duluth  road,  he  came  up  to  within 
about  25  feet  of  the  westerly  track  of  the  defendant's  road,  which  was  used 
for  incoming  trains,  and  stopped  to  wait  for  the  passing  of  a  freight  train 
then  occupying  tlie  crossing  and  going  into  the  city.   This  train  obscured  the 
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▼lew  of  the  ot^er  track,  and  the  plaintiff  did  not  eee  or  hear  the  approacli  of 
the  outgoing  passenger  train  due  at  or  about  that  time  at  the  crossing  on  its 
way  east.  But  as  soon  as  the  freight  train  had  passed,  he  immediately  started 
up,  and  drove  on  the  second  trsMk  used  for  outgoing  trains,  and  was  inter- 
cepted by  the  engine  of  the  {tassenger  train.  He  knew  that  the  easterly  track 
was  used  for  oul^ing  trains,  and  bad  before  on  several  occasions  seen  two 
trains  Uiere  under  similar  circumstances,  and  knew  that  the  trains  there  were 
frequent,  And  knewtiiat  a  train  went  out  in  theevening,  »nd  ttiat  no  flag-man 
was  stationed  there.  He  testifies  ttiat  he  could  not  see  the  passenger  train 
because  the  freight  train  was  in  the  way,  and  he  drove  on  behind  the  latter, 
so  that  he  did  not  discover  the  approach  of  the  engine  tUt  tt  was  within  a  few 
feet  of  him. 

Tfae  piainttff  testifies  that  he  has,  since  the  accident,  made  the  crossing 
under  similar  circumstances  in  safety,  but  has  waited  till  tlie  intervening 
train  got  out  of  the  way,  so  that  he  oould  see-severel  hundred  feet  down  the 
track,  before  att«npting  to  cross.  He  admits  that  but  for  the  freight  train 
the  track  could  have  been  seen  at  least  600  fert  In  the  cUmetlon  from  which 
the  passenger  train  came. 

The  trial  court  dismissed  the  acUon  npon  the  plalntiff*B  evidenoe,  on  the 
ffround  that  he  was  careless  In  thus  driving  npon  the  second  traek  behind  the 
irelgiit  train,  without  waiting  for  an  opportunity  to  IcxA,  snd  was  goilty  oC 
eotttributory  negligence. 

The  court  was  clearly  right.  The  plaintiff  was  familiar  with  the  situation 
nnd  the  danger,  and  it  is  quite  clear,  as  one  of  his  witneeses  testifies,  that 
there  is  no  reason  why  a  man  should  be  caught  at  this  croaeing  if  he  uses  care 
and  chooses  to  look.  A  trilling  delay  would  have  enabled  him  to  loA,  and 
this  precaution  was  the  more  important  because  the  noise  (rf  Uie  passing 
freight  train  would  prevent  him  from  hearing  the  ^iproaoh  of  the  other  train. 
The  evidence  Is  clear,  pot  conflicting,  and  the  fkcts  not  oompllcftted,  and  the 
case  was  properly  pa»ed  on  by  the  court,  without  submitting  it  to  the  Jury. 
AhUtt  T.  SaUroad,  3U  Minn.  482, 16  N.  W.  Bep.  266;  Donaldion  v.  Railway, 
21  Minn.  294;  Rogatad  r.  RaUtoay,  81  Minn.  210, 17  K.  W.  Bep.  287;  ManUl 
r.  HaUway.  S3  Minn.  62,  21  N.  W.  Bep.  8S8.    Order  affirmed. 


Sawtbb  e.  MumEAFOLXs  &  St.  L.  By.  Co. 

(Avmne  Cburt  of  Mbmmda.  January  S,  1888.) 

lUiuoAD  CtniHim— DBricriva  Cab— Iitjubt  to  Ekfiotb  of  Aitotbbb  Oohputt. 

Thft  plaintiff  was  injured  In  oonaequatce  of  a  defective  step-ladder  on  one  of  de- 
fendant's freight  cars.  He  was  not  at  the  Ume  in  the  service  of  the  defendant,  but 
of  another  company,  which  was  Uieo  using  the  car  in  its  own  business.  The  car 
had  been  imt  over  the  road  of  the  latter  company,  which  connects  with  that  of  the 
defendant,  consigned  to  a  point  tn  another  state;  bat,  on  its  return,  it  was  trans- 
ferred beyond  the  point  of  junction  at  which  it  shonld  have  been  returned  to  de- 
fendant, and  was  loaded  witli  freight  consigned  to  adistant  point  on  such  connect- 
ing road.  Seld,  that  the  defendant  owed  no  duty  to  the  plaintiiT  in  respect  to  the 
eondlUon  of  the  car  growing  out  of  contractor  otherwise,  and  that  this  action  can-' 
not  be  mainttdned. 
<%//afrt(«  by  th4  Cmat.) 

Appeal  from  district  court,  Waseca  county;  Buckhah,  Judge. 
Luik  c£  Bunn.  for  Sawyer*  appelant.   B.  8.  Zneioia,  for  Minneapolis  & 
St.  L.  By.  Co.,  respondwt. 

Vandsrburoh,  J.  One  of  defendant's  can  was  loaded  with  plaster  at 
Tort  Dodge,  lom,  ami  transported  over  Its  line  to  Waseca,  in  this  stale,  a 
point  of  junction  with  the  Winona  ft  Rt.  Peter  Bailroad.  It  was  consigned 
to  Alma  Center,  in  Wisconsin,  a  station  on  the  Green  Bay  Batlroad,  and  was 
thereupon  transferred  and  taken  over  the  two  last-named  roads  to  Its  place  of 
destination.  On  its  return  trip.  It  was  reloaded  wiUi  freight,  (emigrant 
movables,)  and  consigned  to  Huron,  Dakota,  over  the  Winona  &  St.  Peter 
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Railroad  and  Chicago  A  Northwestern  roads.  The  car  was  sent  oat  from 
Waseca  March  15t  1886.  and  passed  through  the  same  place  on  its  return, 
Apf  il  15th.  Huron  is  260  mttes  weet  of  Waseca.  The  car  arrived  at  Tracy, 
a  point  on  the  Winona  &  St.  Peter  road  135  miles  west  of  Waseca*  on  the  even- 
ing of  the  last-named  day.  Winona.  Waseca,  and  Tracy  are  division  stations, 
where  traios  aie  made  up  and  cars  inspected  and  repairs  made.  A  new  train 
was  made  up  at  Tracy  for  Huron,  including  the  car  in  question,  and  the  same 
evening  the  (Plaintiff,  a  brakeman  tn  the  employ  of  tbo  Chicago  &  jSorthwest- 
ern  Railroad  Company,  was  injured  while  attempting  to  ascend  the  ladder  of 
the  car.  As  be  took  hold  of  the  second  round,  it  pulled  off,  and  he  was  thrown 
between  the  cars  aod  seriously  hurt.  The  car  was  repaired  and  returned 
empty,  billed  from  "Huron  to  Winona,"  but  stopped  at  Waseca  on  April 
13th,  and  was  then  retomed  to  the  defendant.  The  evidence  tends  to  prove 
that  the  round  which  bn^  loose  bad  not  been  securely  or  properly  iU;ta^Md 
to  the  body  of  the  car,  and  that,  apparently^  when  repaired,  it  bad  been  fast- 
ened with  a  screw  which  was  Qxed  in  or  beside  a  piece  ot  wood  which,  in 
process  of  time,  ceased  to  hold  It  firmly,  and  the  ladder  had  beoome  unsafe. 

At  the  time  of  the  accident  it  is  clear  that  the  cax  was  not  in  the  service  of 
the  defendant.  There  is  no  evidence  that  its  use  beyond  and  west  of  Waseca 
was  authorized  by  defendant.  And  though  railway  companies,  for  oonven- 
letice  or  by  reason  ot  the  urgency  of  their  business,  not  unfrequently  make 
such  use  of  foreign  cars,  or  cars  from  connecting  lines  belonging  to  othex 
oofflpHCies,  when  they  get  possession  of  them,  yet  the  evidence  faib  to  show 
any  general  custom  from  which  an  authority  can  be  Implied  to  retain  or  di- 
vert such  cars  to  a  special  or  general  use  in  their  own  business,  further  than 
is  necessary  or  proper  on  their  return  to  the  place  or  point  of  junction  whence 
they  may  have  been  taken.  The  evidence  shows  that  while,  from  the  nature 
of  the  case,  it  is  difficult  to  prevent  such  use  of  cars,  yet  that  the  owners  ol>> 
ject  to  it.  and  that  it  is  considered  "on  abuse  of  a  car''  to  retain  it  and  use  it 
tn  the  business  of  the  bidlee  on  its  own  lines  further  £baa  is  reasonably  neo- 
essary  in  returning  it.  If  thedefendant  had  seasonably  reined  control  of  tbe 
car.  it  may  be  presumed  that  it  would  have  inspected  and  repaired  the  same 
in  due  course.  It  is  evident  that  its  liability  eould  not  oontlune  ind^uitelj 
for  defects  which  might  be  developed  from  the  faulty  construction  c£  cars 
kept  out  of  ito  use. 

At  tbe  time  of  the  accident  the  car  was  under  the  management  and-  con- 
trol of  the  company  operatliiff  it,  and  not  of  the  defendant.  It  did  not  come 
to  the  hands  ta  the  plaintiff  through  the  agency  or  by  the  authority  <tf  the 
defendant,  and  there  Is  no  priWty  between  theiu.  It  owed  him  no  duty 
growing  out  of  contract,  and  was  not  bound  to  furnish  him  safe  instrumen- 
talities. As  to  the  defendant,  tbe  plaintiff  was  a  mere  stranger.  Winter- 
bottom  T.  Wright,  10  Mees.  AW.  108;  Xoop  Utoi^fleld,  ^  N.  T.358; 
Thomp.  Neg.  227,  287. 

There  is  a  dass  of  actions  In  tort  which  are  maintained  on  the  ground  that 
the  wrongful  acta  or  omissions  on  the  part  ot  the  defendant  are  such  as  are  in 
themselves  imminently  dangerous  to  others,  and  from  which  a  general  Itabil- 
Ity  arises  to  any  one  tor  injuries  wUch  can  be  traced  as  the  natural  and  prob- 
able consequences  oi  such  acts.  ThomoB  t.  Winohater,  6  N.  Y.  4(^,  afid 
cases  cited;  amith  V.  Railroad  Co.,  19  K  T.  180.  But  this  case  evidently 
does  not  belong  to  that  class,  and  the  defendant  owed  no  such  general  duty  to 
the  plaintiff  or  others  not  in  privity  with  it.  JToAl  T.  Ztnte,  87  J.  law,  8; 
Lonffmekl  v.  HoUiday,  6  Sxeh.  761 ;  OoUU  v.  saden»  L.  B.  8  G.  F.  495.  The 
liability  of  the  defendant  In  respect  to  the  condition  of  its  cars  did  not  extend 
beyond  those  to  whom  it  owed  some  dufy  hy  reasnn  of  its  rdatim  to  them  aa 
master,  employer,  or  carrier.  Any  other  role  would  be  fbund  impracUcaUe  of 
application  in  ordinary  business  i^wrations.  Thoma$  t.  Wimhettnr,  wufira, 
4U8;  Katil  v.  Zow,  aupra. 

A  new  trial  was  properly  granted.  Ontor  affinoed. 
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StATB  v.  BSDrXELD. 

{Sapreme  Oovri     Iowa.   December  31, 1S87.) 

AatAOLT— Ibtbht— EItid«ho«. 

Tiie  te«tiuiony  of  aptij'&ician  aa  to  the  result  whloh,  aooordingto  medical  science, 
laiyfU  fultow  blows  and  violrjice  of  a  given  cbaraoter,  when  it  is  not  claimed  the  re- 
salt  did  follow,  is  not  competent  as  tending  to  prOTO  aaBaolt  with  inteot  to  inflict 

great  bodily  injury. 

Appeal  from 'district  court,  Page  county. 

The  defendant.  George  Z.  Redfleld,  was  convicted  of  the  crime  of  assault 
with  intent  to  inflict  a  great  bodily  injury,  and  a  fine  of  $250  was  imposed 
upon  him. 

W.  P.  FergusoUt  for  defendant.   A.  J.  Baker,  Atty.  Gen.*  for  the  State. 

Reed,  J.  The  ofCense  chiirged  is  alleged  to  have  been  committed  against 
May  Bedfleld,  who  is  a  duughtei^in-lnw  of  the  defmdant.  The  said  Slay  Red- 
field  lived,  in  a  hotise  which  belonged  to  defendant.  Some  trouble  arose  be- 
tween the  parties,  in  consequence  of  which  defendant  ordered  her  to  leave 
the  premises,  and,  on  her  refusing  to  leave,  heejeeted  her  from  the  house.  She 
testified,  in  effect,  that  he  seized  her  by  the  arm  and  jerked  her  violently  out 
alt  the  chair  In  which  she  was  sitting,  and  that  he  pushed  or  pulled  her  out  of 
the  house,  and  struck  her  a  blow  whioh  knocked  her  off  the  porch,  »nd  that 
she  fell  to  the  ground,  a  distance  of  two  or  three  feet,  and  that  the  injuries 
she  received  caused  her  back  and  h«id  to  adw,  and  caused  sickness  at  the 
stomach.  Defendant,  in  his  testimony,  admitted  that  he  used  some  degree  of 
fbrce  in  expelling  her  from  the  house,  but  denied  feliat  he  struck  her»  or  ttiat 
she  was  thrown  or  fell  from  the  pordi. 

The  state  called  as  a  witness  one  Dr.  Enfield,  a  practicing  physician,  and 
asked  him  a  number  of  questions,  the  purpose  ot  which  was  to  elicit  his 
opinions  aa  to  the  results  which  might  be  expected  to  follow  from  a  blow,  and 
violence  of  the  character  of  that  which  the  prosecutrix  claimed  to  have  re^ 
ceived  in  the  transaction  in  question.  The  answers  of  the  witness,  which 
were  received  gainst  defendant's  objection,  were  to  the  effect  that  concussion 
of  the  brain  might  be  caused  by  such  injuries.  In  our  opinion,  the  objection 
should  have  been  sustained.  It  was  properto  inquire  as  to  the  injuries  which 
the  prosecutrix  actually  sustained  in  the  transaction,  but  the  only  legitimate 
purpose  of  such  inquiry  was  to  show  the  intent  With  which  defendant  acted 
in  committing  the  assault.  But  the  <^uestions  were  asked,  not  for  the  pur- 
pose of  showing  the  extent  of  the  injuries  actually  sustained,  but  with  the 
object  of  proving  that  other  results  more  serious  than  those  might  have  fol- 
lowed from  the  act.  Defendant  is  presumed  to  have  intended  all  such  conse- 
quences as  were  ordinarily  to  be  apprehended  as  the  result  of  his  act;  but  if 
a  result  might  have  followed  which  could  have  been  anticipated  only  by  a  per- 
son of  learning  or  experience  in  medical  science,  it  cannot  be  said  that  de- 
fendant, who  is  not  possessed  of  such  learning  or  experience,  intended  that 
result,  for  as  he  could  not  have  known  that  the  resutt  would  or  might  follow 
from  his  act,  he  could  not  have  contemplated  or  intended  it.  The  witness 
was  examined  as  an  expert,  and  his  testimony  tended  to  prove  that  a  physi- 
cian of  skill  and  experience  might  have  apprehended  that  consequences  of  a 
serious  character  would  or  might  follow  from  the  act.  The  evidence  was  in- 
competent and  immaterial.  Beversed. 


FLEHiHa  «.  Hull  al. 

{BvtprmM  Oouri  nf  7om.   Deeeiuber  20, 1887.) 

OomnrunoHAL  law^Bva  Paoons  or  L&w— Takinq  Pbivati  Pbopvhtt  wttbout  Ooh- 
8nT— DsAtm. 

Acts  20tb  Qen.  Assem.  Iowa,  e.  188,  providing  for  the  laying  of  drains  tbrnugli 
property  of  joifate  owners,  for  the  bmeflt  of  liuid  belonging  to  other  iniiriduals, 

v.36N.w.no.8 — 43 
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1b  nnoonsUtnUoiiKl,  M  lit  pnnoM  la  to  take  property  without  "dae  procesa  orUw." 
■nd  also  because  ItjtroTidn  Jbr  taking  private  proportyfor  private  use  witboat  the 
owner's  ooDsent.   Bbok,  J.,  diaaentB. 

Appeal  from  district  court,  Hah&ska  county;  J.  K,  Johnson,  Judge. 

Plaintiff,  Orrin  Fleming,  owned  certain  land  through  which  defendants. 
E.  C.  Hull  and  others,  as  the  trustees  of  the  town,  fUtempted  to  laj  out  a 
ditch,  for  the  benefit  of  the  luids  of  a  private  IndlTidual,  The  farther  fticts 
are  recited  in  the  opinion. 

Blanchard  A  Preston,  for  appellants.  John  F.  A  W.  B.  Looey  and  Biilton 
A  McCoy,  for  appellee. 

Sektbrs,  J.  Chapter  188,  Acts  20th  Qen.  Assem.,  provides  "that  whenever 
any  person  shall  desire  to  contract  any  tile  or  other  under-ground  drain  through 
the  limd  of  another,  and  he  shall  be  unable  to  agree  with  the  owner  or  own- 
ers of  such  land  as  to  the  same,  he  may  file  with  the  clerk  of  the  township 
where  said  land  is  situated  an  application  therefor,  giving  a  description  of  tlie 
land  or  lands  through  which  he  may  desire  to  construct  the  same. "  Following 
this  are  provisions  requiring  the  derk  to  notify  the  township  trustees,  who 
are  required  to  fix  a  time  for  hearing  the  application,  and  notice  of  the  hear- 
ing is  required  to  be  served  on  the  applicant  and  land-owner.  It  is  then  pro- 
vided that,  at  such  time,  "the  trustees  may  Az  the  point  or  points  of  entrance 
and  exit  or  outlet  of  said  tile  or  other  under-ground  drain  on  said  land*  the  gen- 
eral coarse  of  the  same  through  said  land,  the  size  and  depth  of  the  same, 
when  the  same  shall  be  constructed,  how  kept  in  repair,  what  connections  may 
he  made  with  the  same,  what  compensation,  if  any,  shall  be  made  therefor,  or 
any  other  questions  arising  in  the  construction  of  the  same,  and  they  shall 
reduce  their  finding  to  writing,  which  shall  be  filed  with  the  clerk  of  said 
township,  who  shall  record  it  in  full  in  his  book  of  records  of  said  township; 
and  said  finding  anddeoiaion  shall  be  final,  except  as  to  the  amount  of  dam- 
ages, if  any  such  shall  be  awarded.**  It  is  farther  provided  that  "either  party 
may  appeal  to  the  circuit  court  of  said  county  ttom  so  much  of  said  finding 
and  order  as  relates  to  the  amonnt  of  damages:  *  *  *  provided,  however, 
that  said  appeal  shall  not  delay  the  construction  of  said  tile  or  other  under- 
ground drain,  if  the  applicant  shall,  in  case  the  land-owner  appeals,  deposit 
with  the  township  clerk  the  amount  of  damages  awarded  the  trustees,  and, 
in  case  the  applicant  ^)peai8,  that  he  shall  first  file  the  appeal-bond  required 
bylaw,'* 

Under  this  statute,  William  Yarmest  msde  the  application  therdn  contem- 
plated, stating  that  he  desired  to  construct  two  tile  or  nnder-ground  drains 
through  the  lands  of  the  plaintiff,  describing  them.  The  trustees  fixed  a 
day  for  the  hearing,  and  the  requisite  notices  were  served,  and  they  made 
and  reduced  their  finding  to  writing  as  required  by  the  statute.  The  trustees 
found  that  "one  of  stdd  ditohes  is  necessary  for  the  proper  cultivation  of  said 
lands;  that  the  permanent  valae  will  be  increased  therein;  and  that  it  to 
necessary,  In  order  to  dratn  said  lands  and  adjacent  lands,  that  said  tile  ditches 
should  pass  through  the  lands  of  others  than  the  applicant  her^n."  The 
trustees  dso  found  and  directed  that  the  drain  should  be  constructed  over  the 
land  of  the  plaintiff,  where  the  same  should  enter  his  premises,  the  depth  and 
size  of  the  drain,  the  length  thereof,  and  that  he  would  sustain  no  damages 
by  reason  thereof.  Afterwards  the  pl^ntift  caused  to  be  issued  a  certiorari 
directed  to  the  defendants,  who  are  the  township  trustees,  and  in  their  return 
thereto  the  foregoing  facts  appear.  Afterwards  the  plaintiff  appealed  from 
the  decision  of  the  trustees  to  the  proper  court,  so  that  both  appeal  and  the 
ceriioraH  proceedings  were  pending  at  the  same  time.  Ko  motion  was  filed 
to  dismiss  either,  nor  was  the  pendency  of  one  plf^aded  in  abatement  or-in  bar 
of  the  other.  In  both  such  proceedings  a  motion  was  filed  by  the  plaintiff  to 
dismiss  the  same,  because  the  statute  above  referred  to  was  unconstitutional. 
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and  therefore  the  proceedings  from  the  beginning  must  be  regarded  as  abac- 
lutelj  void.   These  motions  were  sostatned,  and  the  defendants  appeal. 

1.  It  is  said  that  the  appeal  miut  be  regarded  as  a  wfUver  or  lUtandonment 
of  the  certiorari  proceedings.  For  aught  that  appears,  this  question  is  pre- 
sented fur  the  first  time  in  this  court,  and  this  cannot  be  done;  but,  conced- 
ing the  point  made  to  be  well  taken,  the  question  as  to  the  constitutlonalitj 
of  the  law  could  be  raised  in  the  appeal  in  the  m&nner  It  was  in  this  case. 
BLankhead  T.  Brown,  25  Iowa,  540.  Besides  this,  if  the  statute  is  uncon- 
stiiiitional,  the  whole  proceeding  is  void,  and  no  right  whatever  was  or  can 
be  obtained  thereunder,  and  the  sooner  this  question  is  determined  the  better 
it  will  be  for  all  parties. 

2.  No  motion  was  made  to  dismiss  the  appeal;  therefore, for  all  purposes  of 
this  case,  it  must  be  regarded  as  properly  in  the  court  below  when  the  motion 
was  determined.  While  this  is  true,  it  is  exceedingly  doubtful  whether  the  right 
to  appeal  existed.  It  will  be  observed  that  the  trustees  found  that  the  plain- 
tift  was  in  no  respect  damaged  by  the  construction  of  the  drain  over  bis  prem- 
ises, and  the  statute  provides  that  the  decision  of  the  trustees  shall  be  "final, 
except  as  to  the  amount  of  damages,  if  any,  which  shall  be  awarded."  This 
contemplates  that  an  appeal  lies  only  in  case  damages  are  awarded.  If  this 
be  the  proper  construction  of  the  statute,  it  is  in  conflict  with  section  9,  art.  1, 
Const.,  which  provides  that  the  "right  of  trial  by  jury  shall  remain  inviolate, 
•  •  and  "no  person  shall  bedeprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  The  assessment  or  non-assessment  of  damages  by 
the  trustees  cannot  be  regarded  as  "due  process  of  law,"  unless  the  right  of 
appeal  exists  to  a  tribunal  where  such  an  assessment  can  be  made  by  a  con- 
stitutional j  ury.  But  as  the  main  relianoe  of  counsel  for  the  appellee  is  based 
upon  another  provision  of  the  constitutiOD,  it  is  perhaps  better  that  our  dfr 
cision  should  be  grounded  on  it. 

3.  It  is  agreed  on  all  hands  that  private  property,  or  the  use  thereof,  can- 
not be  taken  or  appropriated  for  private  purposes  without  the  consent  of  the 
owner;  but  it  may  be  taken  without  the  consent  of  the  owner  for  public  pur- 
poses if  such  owner  is  compensated  therefor.  The  contention  of  counsel  is 
whether  .the  statute  contemplates  or  authorizes  the  construction  of  drains  for 
a  public  purpose,  or  for  the  private  use  and  benefit  of  the  applicant.  Coun- 
sel for  the  appellant  have  called  our  attention  to  many  adjudged  cases,  in 
which  it  is  claimed  questions  like  that  in  the  case  at  bar  have  been  deter- 
mined. These  cases  have  all  been  examined,  and  they  consist  of  two  classes. 
The  first  is  where  the  erection  of  dams  across  streams  of  water  are  author- 
ized by  statute  for  the  purpose  of  creating  water-power  to  propel  machinery 
in  mills  and  manufactories;  the  effect  of  such  dams  being  almost  invariably 
to  cause  the  water  to  fiow  back  and  submerge  the  lands  of  others.  Such  stat- 
utes have  been  sustained  on  the  ground  of  public  necessity.  They  were  first 
enacted  prior  to  the  discovery  or  utilization  of  steam,  and  there  was  no  power 
other  than  that  of  animal  or  water  that  was  known,  or  at  least  which  in  those 
days  could  be  economically  used,  for  the  purpose  of  procuring  food  and  cloth- 
ing. The  establishment  of  mills  and  manufactories,  therefore,  was  a  public 
necessity,  as  well  as  a  private  benefit  to  the  parties  who  constructed  them, 
and  so  are  railroads,  which  are  now  regarded  as  public  necessities.  This 
beii^  BO,  the  power  to  invoke  the  right  of  eminent  domain  existed,  and,  if 
any  person  was  damaged  by  the  erection  of  such  dams  who  refused  to  accept 
a  reasonable  oorapensation  for  the  damage  suffered,  he  could  properly  be  com- 
pelled to  du  BO  in  case  his  damages  were  assessed  by  a  jury.  But  if  such 
statutes  were  enacted  now  for  the  first  time,  it  la  possible  if  not  probable 
Bach  statutes  could  not  be  sustained.   Gooley,  Const,  Xim.  664. 

The  second  class  of  cases  to  which  oounBel  have  called  our  attention  is 
where  swamp  or  overflowed  lands  have  been  drained  by  ditches  or  otherwise 
reclaimed,  and  in  so  doing  drains  or  ditches  have  been  constructed,  under  the 
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provisions  of  a  statute,  throagh  the  lands  of  otheis.  These  cases  are  not 
grounded  on  the  right  of  eminent  domain*  but  on  the  police  power  inherent 
in  the  state,  which,  broadly  but  not  accurately  (if  tills  can  be  done)  defined, 
is  the  power  to  do  whatever  may  be  r^rded  as  being  for  the  interest  of  all 
the  people  of  the  state.  Such  definition  of  the  police  power  is  sufficiently  ac- 
curate for  the  purposes  of  the  case.  If  lands  are  swamp,  marsh,  or  wet,  dis- 
ease may  be  engendered,  the  public  health  may  require  that  they  should  be 
drained,  if  necessary,  and  such  drain  may  be  constructed  through  the  lands  of 
others.  Sui^  a  statute  has  been  in  force  in  this  state  for  several  years.  Clode, 
§§  1217-1225.  inclusive.  It  may  be  farther  conceded,  for  the  purposes  of  this 
case,  that  if  land  is  swamp,  marsh,  or  wet,  and  the  proper  cultivation  thereof 
so  requires,  it  may  be  drained  ttiroagh  the  landi  of  others,  provided  compensa- 
tion is  made  for  the  ttemages  snstai  ned.  There  are  weU<considered  cases  which 
bold  that  this  nu^  be  constitutionally  done  when  there  are  large  tracts  of  such 
land,  and  possib^  it  Is  within  the  discretion  of  the  l^alature  to  determine 
the  size  or  extent  of  the  tracts  that  mi^  be  so  drained,  and  that  such  deter- 
mination is  condoslve.  We,  however,  have  no  occasion  in  this  case  to  deter- 
mine whether  such  a  statute  would  be  constitutional  or  not.  This  case  is  ma- 
terially different  from  those  we  have  been  considering.  It  will  be  observed 
the  statute  In  question  does  not  contemplate  lands  which  are  swamp  or  wet, 
but  that  any  person  who  may  desire  to  do  so  may,  by  pursuing  the  statutory- 
mode,  be  authorized  to  construct  a  drain  through  the  land  of  another.  He  Is 
not  required  to  establish  that  what  he  desires  is  reasonable  or  proper,  or  that 
his  lands  are  swamp  or  wet,  and  in  this  case  the  applicant  simply  stated  to 
the  trustees  that  he  desired  to  construct  a  drain  through  the  plaintiff's  land. 
It  is  true,  the  trustees  are  required  to  determine,  it  may  be  assumed,  whether 
the  drain  shall  be  constructed,  but  it  does  not  in  terms  so  provide.  Conced- 
ing, however,  the  drain  cannot  be  constructed  without  it  is  authorized  by  the 
trustees,  if  they  do  autliorize  it.  their  conclusion  is  a  finality.  The  statute, 
therefore,  provides  that  the  trustees  have  tlie  power  to  finally  determine  that 
one  person  may  lawfully  enter  on  the  land  of  another,  and  dig  up  the  soil,  lay 
a  <lrain,  and  perpetually  maintain  it,  and,  in  this  instance,  cause  the  water 
passing  through  the  drain  to  be  discharged  into  a  ditch  on  the  plaintiff's  land, 
which  be  must  always  maintain,  for  the  reason  the  trustees  ordered  that  the 
plaintiff  "shall  not  in  any  manner  obstruct  the  free  passage  of  water  through 
said  ditch  or  the  outlet  into  which  it  opens."  It  would  seem,  therefore,  that 
the  plaintiff  has  been  deprived  of  the  right  to  use  his  property  as  he  deema 
best,  and  that  a  burden  is  cast  upon  him  without  a  trial  by  jury,  to  which  he 
is  entitled  under  the  constitution. 

But  it  may  be  said  that  the  finding  of  the  trustees  Is  final  and  conclusive, 
and  therefore  the  statute  is  constitutional,  because  the  trustees  have  found  a 
ditcli  or  drain  is  necessary  and  proper  for  tlie  proper  cultivation  of  such  lands ; 
that  the  permanent  value  will  be  increased  thereby;  and  that  it  is  necessary 
in  order  to  drain  said  lands  and  adjacent  lands.  But  it  seems  tons  tiiat  the 
constitutionality  of  a  statute  does  not  depend  upon  the  finding  of  the  trustees 
in  a  particular  case.  If  the  statute  is  unconstitutional,  it  is  void,  and  no 
valid  act  can  be  based  thereon.  But  the  trustees  have  not  found  that  any  of 
Ihe  lands  are  swamp  or  wet.  and.  as  we  understand,  the  primary  thought  in 
ttieir  lindi  ng  is  that  the  proper  cultivation  of  the  lands  requires  that  the  drain 
be  constructed.  The  facts  upon  which  their  conclusion  is  based  are  not  in 
tlie  record.  "It  may  be  for  the  public  benetit  that  all  wild  lands  should  be 
cultivated,  all  low  lands  drained,  all  unsightly  places  beautified,  all  dilapidated 
buildings  replaced  by  new,  because  all  these  things  tend  to  give  an  aspect  of 
beauty,  thrift,  and  comfort  to  the  country,  and  thereby  to  invite  settlement, 
increase  the  value  of  the  lands,  and  gratify  the  public  taste;  but  the  common 
law  has  never  sanctioned  an  appropriation  of  property  based  on  these  consid- 
erations alone,  and  some  further  element  must  therefore  be  involved  before 
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the  appropriation  can  be  sanctioned  bj  onr  conatltutionB.  The  leason  of  tlio 
case  and  the  settled  practice  of  free  governments  must  be  our  guides  in  deter- 
mining what  is  or  is  not  to  be  regarded  a  public  use."  Coolej,  Const.  Lim. 
€60.  It  is  true  that  the  statute  does  not  contemplate  a  taking  of  property  ex- 
cept for  a  drain;  but  this  is  imm^erial,  for  it  is  nevertheless  a  taking,  for 
one  person's  drain  rests  on  the  land  of  another.  It  is  not  our  province  to  say 
whether  the  plaintiff  lias  a^ed  as  a  good  neighbor  should.  This  he  has  the 
right  to  determine  for  himself. 

The  foregoing  views  are  In  accord  with  and  supported  by  Bankhead  v. 
Sfoum,  25  Iowa.  540.  For  the  reasons  stated,  we  feel  conatrained  to  bold 
that  the  first  section  of  chapter  188,  Acta  20th  Oen.  Anem.,  Is  unconstitu- 
tional and  void.  Affirmed. 

BsoK,  J.  {dissenting.)  1.  In  my  opinion,  the  statute  referred  to  in  the 
foregoing  opinion,  authorizing  the  construction  of  tile  or  other  under-ground 
drains  by  a  land-owner  for  draining  bis  own  land  through  the  land  of  his 
neighbor,  is  not  in  conflict  with  any  constitutional  limitation,  but  was  enacted 
In  the  exercise  of  competent  legislative  power.  It  cannot  be  denied  that  land 
cannot  be  taken  from  the  owner  for  strictly  private  purposes;  that  is,  no  one 
for  his  own  private  use  can  take  the  land  of  another.  But  I  insist  that  the 
statute  involved  In  ttiis  case  authorizes  nothing  of  the  kind;  that  it  does  not 

grovide  that  one  man  may  taJte  another's  land  for  private  use.  How  can  it 
e  said,  when  the  land-owner  remains  in  the  uninterrupted  possession  of  land, 
and  enjoys  fully  all  its  profits,  when  his  title  is  not  impaired  or  assailed,  and 
when  no  injury  is  done  to  the  land,  but  it  is  rather  improved  and  made  more 
valuable  for  cultivation  by  the  construction  of  a  tile  drain  through  it,  that  the 
land  is  taken  for  any  purpose,  either  public  or  private?  In  truth,  the  land  is 
not  taken.  Every  right  and  benefit  which  the  law  secures  to  the  land-owner 
he  retains  to  the  fullest  extent.  He  Is  burdened  with  no  restriction  upon  his 
property  rights.  But  one  thing  does  the  law  forbid  him  to  do,  viz.,  to  selfishly 
obstruct  or  destroy  the  drain  constructed  by  his  neighbor,  which  is  below  the 
surface  of  the  ground,  and  is  no  detriment  to  the  full  and  free  use  of  the  land 
for  any  purposes.  The  surface  of  the  land  may  be  disturbed,  and  the  grass, 
if  there  be  any,  to  some  extent  injured  by  digging  a  small  ditch,  two  feet 
wide,  more  or  letw,  which,  after  the  tile  is  laid,  £  filled  up.  The  statute  pro- 
vides for  compensation  for  such  injuries.  But  the  possession  of  the  land  Is 
not  taken  when  the  ditch  is  made,  and  the  work  occupies  but  a  brief  time, 
■after  which  the  land-owner  Qnds  it  improved  in  productiveness  and  value. 

2.  The  authority  of  the  legislature  to  enact  the  statute  in  question  is  sup- 
ported upon  these  considerations.  The  citizen  holds  all  his  own  property, 
subject  to  the  restriction  that  it  shall  not  be  used  or  so  kept  as  to  intei-fi-'re 
with  the  fullest  enjoyment  by  his  neighbor  of  his  property.  He  cannot  com- 
pel his  neighbor  to  maintain  a  marsh  or  incur  great  expense  in  draining  it, 
when  hut  a  trifling  outlay  would  be  sudicient  to  construct  a  drain  as  provided 
by  the  statute  in  question.  He  is  required  to  permit  his  own  property  to  be 
occupied  temporarily  for  the  purpose  of  preventing  loss  to  his  neighbor.  I 
need  not  refer  to  familiar  instiinces  wherever  this  dotrine  is  applied.  It  Is 
the  duty  of  all  citizens  to  promote  the  general  good  of  the  people  of  the  state, 
and  it  is  the  duty  of  the  state  to  provide  by  law  for  the  general  welfare  and 
prosperity.  Public  policy  demands  that  the  agricultural  lands  of  the  state 
shall  be  well  farmed  and  drained,  so  that  the  utmost  extent  of  their  capabil- 
ity for  the  production  of  the  fruits  of  the  earth  muy  be  realized.  The  state, 
in  the  exercise  of  its  police  authority,  may  enforce  such  demand  of  public 
policy  for  the  public  good.   See  Cooley,  Const.  Lim-  707  et  seq. 

3.  A  rule  of  the  common  law  forbids  the  owners  of  property,  real  or  per- 
Bonalt  to  so  use  or  Iiold  it  that  it  works  injury  to  another.  Tiie  foregoing  de- 
dsioo  of  the  majority  of  the  court  supports  unthrifty  and  unneighboriy  Ian4- 
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owners,  who  will  not  drain  their  own  lands,  nor  permit  their  neighbors  to 
drain  theirs  on  the  selQsIi  groand  that  their  rights  of  property  will  thereby  be 
involved.  I  am  sorry  that  this  court  has  invoked  wholesome  doctrines  and 
correct  constitutional  restrictions,  which,  in  mj  opinion,  are  not  applicable 
to  the  case,  to  establish  a  rule  which  will  operate  harshly  upon  the  agricult- 
ural interests  of  the  state  by  retarding  the  development  of  much  of  our  best 
and  m<»t  fertile  lands,  and  will  put  it  in  the  power  of  the  selfish  and  unthrifty 
to  throw  iDsunnountable  obstacles  in  the  way  of  good  fanners  who  desire  to 
beautify  and  fertilize  their  farms  by  turning  unsightly  marshes  or  wet  lands 
Into  productive  fields. 

4.  But,  should  it  be  held  that  the  land  is  taken  by  the  person  constructing  a 
tile  drain,  in  that  this  manner  of  improving  lands  develops  the  agricultural 
resources  of  the  state,  the  great  source  and  the  wealth  of  our  people,  upon 
which  depends.  In  a  very  great  measure,  our  prosperity, — ^it  is  a  public  pur- 
pose for  which  privatepropertymaybeappropriated.  While  butan  individual 
in  a  single  case  may  reap  the  benefits  which  come  from  the  profits  of  the  im- 
provement of  his  land,  the  whole  state  is  indirectly  benefited  thereby.  And, 
in  view  of  the  fact  that  so  many  of  our  people  and  such  large  quantity  of 
our  lands  may  be  beneficially  a£Fected  by  such  improvements  made  by  individ- 
uals, it  becomes  a  public  purpose,  in  the  execution  of  which  all  the  people  of 
the  state  are  interested  and  largely  benefited.  I  am  clear  in  the  opinion  that, 
if  it  may  be  said  that  the  lands  involved  in  this  case  may  be  taken,  it  is  for  a 
public  purpose,  which  authorizes  the  exercise,  on  the  part  of  the  state,  of  the 
right  of  eminent  domain.  In  support  of  these  views  see  Man^/'aeturinff  Co. 
v.  Femald,  47  N.  H.  444.   Other  cases  could  be  cited  to  the  like  efFect 

5.  The  statute  in  question  authorizes  the  construction  of  "tile  and  other 
under-ground  drains. "  The  language  of  the  act,  and  the  universally  familiar 
acquaintance  of  our  people  with  the  uses  of  "tile  and  under-ground  drains," 
justify  the  conclusion  that  the  purpose  of  the  statute  enacted  by  law-makers 
familiar  with  this  language  and  this  purpose,  is  to  authorizethe  drainage  of  uw£ 
lands.  "Tile  and  other  under-ground  drains'*  are  therefore  not  authorized 
by  the  law,  except  the  land  be  wet.  and  it  is  not  to  be  prraumed  that  the  trus- 
tees in  this  case  authorized  the  construction  of  the  drain  except  upon  finding 
that  the  land  was  wet,  and  for  that  reason  the  drain  was  required  by  the  per- 
son invoking  the  action  of  the  trustees.  It  would  not  only  be  absurd,  but 
contrary  to  presumptions  which  we  are  required  to  execute,  to  argue  that  this 
person  may  have  desired  to  put  in  the  tile,  and  the  trustees  may  have  author- 
ized it,  when  the  land  was  not  wet  in  fact.  The  presumption  arises  that  the 
trustees  did  find  and  adjudicate  that  the  land  was  wet,  and  that  the  claim  for 
authority  to  construct  the  drain  was  authorized  by  the  facts. 

6.  If  the  trustees  erroneously  found  that  the  land  was  wet,  when  in  fact  it 
was  dry,  and  for  that  reason  a  drain  was  not  authorized  by  the  statute,  the 
law  provides  a  way  for  reviewing  and  correcting  the  erroneous  decision.  It 
may  be  that  the  trustees  cannot  acquire  jui*i8diction  by  findings  contrary  to 
the  facts;  but  it  is  not  alleged  or  claimed  in  this  case  that  plaintiff's  land 
which  he  desired  to  drain  is  not  w^et. 

7.  Wet  lands  not  only  retard  cultivation,  but  are  the  certain  source  of  ma- 
laria, the  prolific  parent  of  disease.  This  is  a  fact  known  to  all  men  in  all 
ages,  which  the  law  presumes  without  proof,  and  of  which  the  courts  will 
take  judicial  notice  as  ainatter  of  oommon  knowledge  which  n(rit>ody  questions. 
It  is  not  denied,  but  admitted,  that  the  promotion  of  public  heaJth  and  the 
prevention  of  disease*  is  a  public  purpoee,  authorizing  the  exercise  of  the  tight 
of  eminent  domain.  Drainage  tends  to  remove  disease  and  attendant  e^ls. 
It  Is  therefore  a  public  purpose,  and  the  I»islature,  In  enacting  the  statute  in 
question,  so  regarded  it,  and  authorized  the  construction  of  ^tile  and  other 
under-ground  drains"  as  a  public  purpose.  It  was  not  deraned  requisite  tiiat 
In  each  case,  when  it  should  be  proposed  to  oonatruct  tile  drains  in  wrt 
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laod,  that  it  should  be  determined  that  the  public  health  would  be  promoted 
thereby.  This  is  a  fact  settled  hy  univeraal  knowledge  and  admission,  and  is 
recognized  bjr  the  legislature  and  the  courts  without  a  claim  therafor  or  proof 
thereof.  When  a  railroad  company  or  a  piill-owner  is  seeking  to  enforce  the 
right  of  eminent  domain,  no  allegation  is  required  or  proof  demanded  to  the 
efiect  that  these  works  are  demanded  by  the  public  wants  and  necessities.  So 
in  tiie  case  of  drains ;  it  is  taken  by  the  legislature  and  by  the  courts  as  a  con- 
cluflive  presumption  that  their  construction  is  demanded  for  the  promotion  of 
the  public  health,  and  that,  therefore,  the  right  of  eminent  domain  may  be  exer- 
cised in  tuking  land  for  their  construction.  The  whole  world  knows  they  are 
promotive  of  public  health  whenever  they  are  demanded  by  the  necessities  of 
agriculture.  This  the  legislature  recognized  in  enacting  the  statute,  and  the 
courts  cannot  question  it  when  called  on  to  enforce  the  enactment. 

In  my  opinion  the  foregoing  decision  is  baaed  upon  the  misapplication  of 
familiar  principles  of  the  laWf  and  the  failure  to  reoognize  othen  equally  fa 
miliar. 


FeBBINB  e.  "WlKTEBS. 

{SttpreiM  Court  <tf  Iowa.   December  21, 1887.) 

1.  "LaxL  AHD  Slaitdib — Etidkitcb — Relevabot. 

In  an  action  for  sl&nder,  plaintitT  testified  that  at  and  for  some  time  joior  to  the 
cauae  of  action  she  was  living  with  her  sister,  Mrs.  P.;  that  she  had  been  working 
oat ;  bat  had  to  come  and  help  her  sister,  as  P. 'a  health  had  failed,  and  they  could 
not  get  along  withoot  her ;  also,  that  defendant  closed  up  a  fence  so  they  could  not 
get  a  team  in,  and  plaintiff  had  to  spade  up  the  garden,  cabbage  patch,  etc.  .fisM, 
that  the  evidence,  so  far  as  it  showed  the  aicknees  of  P.,  and  dependence  of  his  fam- 
ily on  the  services  of  plaintiff,  and  closing  the  fence  and  spading  the  garden,  waa 
irrelevant  and  iDOomprtent,  as  tending  to  excite  sympathy  and  increase  the  dam- 
ages. 

%.  Bame— BrinxvoB— OcctrpATioir  or  Puinnrr^-SooiAL  Statos. 

In  actions  for  slander,  evidence  may  be  introduced  showing  the  ooeopation  of 

glaintiff,  and  the  rank  and  condition  In  life  of  rither  party,  in  aggravation  or  ndt- 
jation  of  damages,  but  not  beyond  tbis. 
8.  SaMK— EVIDBBCB— POVBBTT  OF  FLAiimri^-OT  DErxNDAirt. 

In  actions  for  slander,  plaintiff  cannot  prove  bis  poverty  in  aggravation  of  dam- 
ages ;  neither  can  defendant  prove  bis  poverty  in  mitigation  of  damages. 

Appeal  from  district  court,  Washington  county;  W.  B.  Lewis,  Judge. 

Action  for  slanderous  words  spoken  by  defendant,  Enoch  Winters,  of  and 
concerning  plaintiff,  Nancy  Perrine,  imputing  a  wimt  of  chastity  in  exceed- 
ingly vulgar  language.  Trial  by  jury,  verdict  for  jdaintifl  for  SSOOdamages, 
and  judgment.    Defendant  appealed. 

C.  J.  Wilson  and  H.  d*  W.  Scqfleld,  for  appellant  7.  Henderson  and 
Detoe^  A  BicTisr,  for  appellee. 

Seeters,  J.  The  defendant  denied  the  allegations  of  the  petition,  and 
pleaded  a  counter-claim,  and  certain  matters  in  mitigation  of  damages.  The 
plaintiff  was  introduced  as  a  witness  in  her  own  behalf,  and  the  following 
questions  were  asked  her,  and  she  gave  the  evidence  hereafter  stated  in  reply 
thereto:  (1)  "You  may  state  to  the  jury  how  you  have  been  making  your 
living  for  a  year  or  two  past,  there  or  elsewhere.  Ansioer.  I  have  been 
working  round  taking  care  of  the  sick,  and  when  not  working  out  would  go 
home  with  them,"  (3)  "You  may  state  whether  you  were  working  out  a 
portion  of  the  time  If  you  remember.  Anstoer.  I  had  been  working  out,  but 
had  to  come  and  help  her,  as  his  health  had  failed,  and  he  came  to  be  con- 
fined, 80  that  she  could  not  get  along."  (3)  "  You  may  state  what  you  were 
engaged  at,  what  was  your  business  and  duties  there,  during  the  time  you 
were  assisting  her  there  at  the  time  you  have  spoken  of.  Anstoer.  I  was  help- 
ing her.  He  bad  closed  up  the  fence  eo  th^  we  could  not  get  a  team  in  to 
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plow,  and  so  we  had  to  go  to  work  and  spade  onr  garden  and  cabbage  patch 
and  everything  onrselTes.**  The  foregoing  questions  were  objected  to,  but 
the  objections  were  overraJed,  tbe  defendant  also  moved  the  court  to  exclude 
the  latter  part  of  the  answer  to  the  second  question,  and  to  exblade  the  an- 
swer to  tlie  third  question,  which  motions  were  overruled. 

1.  Tbe  plfUntifland  Mrs.  Patrick  were  slaters,  and  tlie  former  was  making 
her  home  with  her  sister  and  her  husband  at  the  time  the  slanderous  words 
were  spoken;  and  in  the  answer  to  tlie  second  question  she  states  that  ICr. 
Kitrick's  health  had  failed,  and  for  this  reason  her  sister  could  not  get  along, 
presumably,  without  tbe  plaintiff's  aid.  This  clearly  was  immaterial,  incom- 
petent, and,  we  think,  prejudicial.  The  fact  that  Patrick  was  sick,  and  h's 
family  dependent  on  the  labor  of  the  plaintiff,  was  calculiited  to  excite  sym- 
pathy, and  have  a  tendency  to  increase  the  damages.  The  answer  to  the  third 
interrogatory  Is  also  incorapetent,  and  should  have  t>een  struck  out.  The  fact 
that  the  defendant  had  closed  the  fence,  and  the  plaintiff  was  compelled  to  spade 
up  the  garden,  bad  no  bearing  on  the  issues,  and  wiis  calculated  to  excite  aym- 
patliy. 

2.  Counsel  for  the  appellee  Insists  that  the  questions  asked  were  propw, 
and  that  evidence  may  be  introduced  in  actions  of  this  character  showing  the 
occupation  of  the  plaintiff,  and  this  we  think  is  true;  and  they  further  con- 
tend that  it  Is  competent  to  show  the  rank  and  condition  of  life  of  either 
plaintiff  or  defendant,  in  aggravation  or  mitigation  of  damiiges.  and  counsel 
cito  Field,  Dam.  g  694,  where  the  author  says:  "So,  in  actions  for  libel  or 
slander,  It  is  proper  to  show  the  rank  and  condition  of  life  in  aggravation  of 
dam^es,  and  the  defendant  may  avail  himself  of  such  evidence  as  far  as  it  is 
fiivorable  therefor  in  mitigation. "    Conceding  this  to  be  the  rule,  it  does  not 
necessarily  extend  beyond  showing  one's  occupation,  or  rank  and  condition 
in  society;  and  this  ^  the  extent  of  the  holding  in  Lamed  v.  Bii^nton,  3 
Mass.  546.   In  Karney  v.  Paisley,  13  Iowa,  89,  and  other  cases,  it  has  been 
held  that  the  plaintiff  may  show  the  "condition  and  pecuniary  circumstances" 
of  the  defendant,  upon  the  ground  that  slanderous  words  spoken  by  a  person 
of  wealth  and  Influence  ordinarily  has  a  greater  effect  upon  the  minds  of 
others  than  if  the  same  words  had  been  spoken  by  one  who  did  not  possess 
sucti  wealth  and  influence.   There  are  grave  doubts  whether  this  reasoning 
is  correct,  because  it  is  not  universally  true  that  a  man  possessed  of  wealth  has 
the  confidence  and  respect  of  the  community  in  which  he  lives.   But,  con- 
ceding the  rule,  it  does  not  meet  the  necessities  of  tliis  case.   It  has  been 
held  that  the  defendant  cannot  show  his  own  property  in  mitigation  of  dam- 
ages, {Case  V.  Marks,  20  Conn.  248;)  and  also  that  tbe  plaintiff  cannot  prove, 
in  aggravation  of  damages,  that  "he  was  a  poor,  hard-working,  industrioiis 
man,"  {^Pool  v.  Devers,  30  Ala.  672.)   Our  attention  has  not  been  called  to. 
nor  has  our  own  search  in  the  limited  time  at  our  command  enabled  u&  to 
find,  any  adjudged  case  which  holds  that  the  plaintiff  may  prove  his  own 
poverty  in  aggravation  of  damages,  and  upon  principle  we  think  such  evi- 
dence is  not  admisfiible.   The  damages  should  be  neither  diminished  nor  en- 
hanced because  of  the  poverty  of  the  plaintiff.    Dam^es  in  actions  of  this 
character  are  ordinarily  largely  imaginary,  and  the  sympathy  of  the  jury 
should  not  be  quickened  by  evidence  showing  the  poverty  of  tbe  plaintiff. 
The  rule  allowing  evidence  to  be  introduced  showing  the  wealth  of  tbe  de- 
fendant in  aggravation  of  damages  constitutes  an  exception  in  favor  of  the 
plaintiff  in  this  class  of  cases,  (Hunt  v.  RaiU-oad  Co.,  26  Iowa,  366,)  and  is 
ordinarily,  we  think,  sufficient  to  fully  protect  the  r^hts  of  the  plaintiff.  It 
will  be  conceded  tliat  it  was  competent  for  the  plaintiff  to  show  that  she  was 
a  nurse,  or  washerwoman,  or  that  a  man  may  prove  he  ^  a  teamster  or  laborer; 
but  this,  we  think,  is  as  far  as  he  can  go  in  this  direction  in  making  out  the 
case  in  chief.   It  seems  to  us  the  plaintiff  was  allowed  to  do  more  than  this, 
and  that  the  object  and  intent  of  the  questions  asked  was  to  show  she  was  a 
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poor  woman,  and  in  this  view  we  are  confirmed  hj  the  course  of  argument 
■adopted  hj  counsel  in  addressing  the  jury;  and  that  the  jury  were  Influenced 
by  such  evidence,  we  think,  is  reasonably  certain,  when  the  amount  of  the 
verdict  andw  the  evidence  in  ttaie  case  is  o)nsidered.  Beveraed. 


BovsoHEB  0.  Shtth  et  al. 
(AVPenw  Oovrt  <^  Iowa.  December  20, 1887.) 
HonBTBAV  —  TTiriTKD  Statbb  Pacsmt  —  CoMTBTAHCB  TO  Win  —  Exntmov  mn  Ttm- 

STBOYm 

PlaintifT,  the  owner  of  a  bomeetead  nnder  a  patent  from  the  United  States,  con- 
veyed the  same  by  warranty  deed  to  bis  wife,  who  execoted  back  to  him  a  mort- 
gage, reciting  that  it  was  giveu  to  aecnre  part  of  tbe  purchase  money.  Both  par- 
Ues  acted  in  the  honest  belief  that  such  conveyance  would  render  the  homeetead 
more  secure  to  the  wife  and  children.  After  some  years,  Qnding  that  they  were 
mistaken,  the  wife  reconveyed  to  plaintiff,  who  thereupon  dtacbareed  the  mortgage. 
There  was  no  money  consideration  in  any  of  the  transactions.  The  land  had  been 
con  till  uottsly  and  opuily  occupied  by  plaintiff  and  his  family  as  a  bomeetead  dar- 
ing the  entire  perioa,  M^d,  tliat  the  conveyance  did  not  operate  to  extinguish  the 
exemption,  under  Bev.  St.  U.  8.  S  2206.  providing  that  no  lan^  acquired  under  the 
provlalona  of  the  homestead  act  ^'  shall  id  any  event  become  liable  to  the  aaUafto- 
tlon  of  any  debt  contracted  prior  to  the  iSBulng  of  the  patent  Uierofor." 

Appeal  tcom  district  ooort,  Qierokee  ooonty;  G.  H.  Lewis,  Judge. 

Action  J.  T.  Bousdier  to  restrain  defbodants*  B.  J.  Smith  et  al.,  from 
.selling  80  acres  of  land  upon  execution.  A  temporary  injunction  was  allowed^ 
which  was  made  perpetual  after  a  demurrer  to  a  reply  to  defendants'  answer 
was  OTUTUled.   The  defendants  standing  npon  their  reply,  th^  now  appeal. 

J.  D.  F,  Smitht  for  plaintiff.   Smeat  8.  Herriek,  for  defendant. 

Beck,  J.  1.  The  plaintiff's  petition  shows  that  he  Is  the  owner  of  80  acres 
•of  land,  which  he  acquired  under  the  statute  d  the  United  States  securing 
homesteads  to  actual  settlers  on  the  public  domain.  One  of  the  defendants  ob- 
tained a  judgment  against  him  upon  an  indebtedness  contracted  before  the 
])atent  tor  the  land  was  Issued  to  plaintiff  by  the  United  States  government. 
An  execution  was  issued  upon  the  judgment,  and  was  placed  In  the  hands  of 
another  defendant,  the  sheriff  of  the  county,  who  had  levied  upon  the  land, 
and  advertised  it  for  sale,  and  will  sell  it  uiUess  restrained  by  an  injanction. 

Tlie  defendants,  in  their  answer,  admit  the  allegations  of  the  petition  recit- 
ing the  foregoing  miitters,  but  in  avoidance  thereof  all^  that,  after  the  pat- 
ent for  the  land  was  issued,  the  plaintiff  conveyed  by  warrant  deed  one-half 
-of  it,  described  according  to  the  government  survey,  to  Johannah  Bouscher, 
and  aflerwanls  conveyed  the  other  half  of  the  land  in  thesame  manner  to  the 
-same  persons,  who,  to  secure  a  part  of  the  purchase  money,  executed  to  plain- 
.tlff  a  mortgage  upon  all  of  the  land.  Afterwards  plaintiff's  grantee  recon- 
veyed the  whole  tract  to  him,  and  he  entered  satisfaction  of  the  mortgage  upon 
Ihe  record.  Upon  these  facts,  defendants  claim  that  the  exemption  under 
the  United  States  statute  became  extinguished,  and  the  40  acres  of  land  not 
^tuolly  occupied  as  a  homestead  by  plaintiff  Is  subject  to  the  judgment. 
TThey  admit  that  the  40  acres  so  occupied  are  not  subject  to  sale  on  the  execu- 
tion, and  make  no  claim  to  the  contrary. 

To  the  answer,  plaintiff  filed  a  reply  in  tbe  following  language:  "  The  plain- 
tiff, for  reply  to  defendants'  answer,  states  that  tbe  conveyance  of  said  land, 
copies  of  which  are  attached  to  defendants'  answer,  were  made  by  plaiotifT  to 
Johannah  Bouscher,  but  avers  that  the  said  Johannali  Bouscher,  named  in 
said  deed,  ia  the  wife  of  plaintiff,  and  has  been  such  since  the  montli  of  Au- 
gust, 1870;  that  plaintiff  and  said  Johannah  took  possession  of  said  land  in 
the  month  of  June,  1872,  under  the  act  of  congress  approved  May  20,  1862, 
and  entitled  *  An  act  to  secure  homesteads  to  actual  settlers  on  the  public  do- 
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main/  bnilta  house  ttiereon,  and  have  bad  a  continuouB  residence  on  tbe  same 
from  the  monUi  ci  June.  1872»  and  now  reside  on  said  land;  that  the  said  Jo- 
bannah  Is  a  verj  nervous  wmnan^  and  a  person  i^ven  to  finding  fault  with 
plfdntiiTs  management  of  bis  buainess  affairs,  and  at  various  times  prior  to 
the  execution  of  said  instruments — copies  of  which  are  attached  to  the  defend- 
ants' answer— insisted  on  pUintifE  placing  the  title  to  said  land  In  her  Dame, 
that  she  and  her  children  might  not  come  to  want;  that  the  said  Johannah's 
importunities  wen)  so  constant,  huassing,  and  annoying  to  plaiutifC  that  plain- 
tifl  could  not  enjoy  that  peace  and  quiet  at  his  home  that  be  was  entitled  to, 
and,  for  the  purpose  of  allaying  tlie  said  Johannah's  fears  in  that  respect,  did 
execute  the  Instruments — copies  of  which  are  attached  to  defendants'  answer— 
conveying  said  lands  to  said  Johannah ;  that  said  instruments  were  all  executed 
without  any  consideration  whatever  therefor;  that  there  was  no  money  p^d 
by  said  Johannah  in  consideration  of  the  execution  of  said  deeds,  ard  none 
received  by  plaintiff  in  consideration  thereof;  that  the  mortgage  relerred  to 
in  defendants'  answer  plaintiff  exacted  of  said  Johannah  for  the  purpose  of 
keeping  said  Johannah  from  incumbering  or  conveying  away  any  portion  of 
said  land  while  said  title  to  said  land  stood  in  said  Johannah's  name;  that  the 
note  described  in  said  mortgage  was  immediately  destroyed  by  plaintiff,  and 
no  part  of  the  same  was  ever  paid;  that  said  Johannah,  about  the  month  of 
December,  1885,  concluded  ttiat  all  of  her  apprehensions  of  plaintiff's  inability 
to  properly  manage  his  business,  and  control  and  take  care  of  his  property, 
were  without  foundation,  and  tliat  it  was  her  duty  to  reconvey  said  land  to- 
plaintiff,  and,  in  pursuance  thereof,  did  execute  the  deed  of  said  land  to  plain- 
tiff on  the  second  day  of  Januaiy,  1886, — a  copy  of  which  is  attached  to  de- 
fendants* answer;  that  no  consideration  whatever  was  paid  by  plaintiff  to  said 
Johannah  for  tbe  reconveyance  of  said  land  from  her  to  the  plaintiff;  that 
plaintiff's  residence  on  said  land  has  been  continuous,  open,  and  notorious 
since  the  month  of  June,  1872,  up  to  and  including  the  present  time;  that  it 
is  now  bis  homestead,  and  always  has  been  bis  homestead,  under  said  act  of 
congress  above  referred  to  in  this  reply." 

To  this  reply  defendants  interpose  a  general  demurrer,  which  was  over* 
ruled,  and,  standing  on  their  pleadings,  a  decree  was  rendered  against  them, 
granting  the  relief  sought  by  the  petition. 

2.  The  statute  of  the  United  States  secures  to  every  person  who  is  the  head 
of  a  family,  or  is  over  21  years  of  age,  and  is  a  citizen  of  the  United  States,  or 
has  declared  his  intention  to  become  a  citizen,  the  right  to  enter  not  more 
ttian  160  acres  of  the  public  land  upon  the  payment  of  nothing  more  than  cer- 
tain fees  prescribed  by  the  act,  and  to  receive  a  patent  therefor,  upon  the  con- 
dition of  actual  residence  thereon,  and  cultivation  thereof,  for  tlie  period  of 
five  years.  Upon  the  death  of  the  person  making  the  entry  before  tbe  patent 
is  Issued,  bis  widow,  heirs,  or  deviaees  shall  be  entitled  to  receive  the  patent. 
It  is  provided  that  no  lands  acquired  under  the  provisions  of  the  act  "shall  in 
any  event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the 
issuing  of  the  patent  therefor."  See  Bev.  St.  U.  S.  §§  2289-2296.  Counsel 
for  defendant,  in  effect,  admit  that,  if  plaintiff  had  not  conveyed  the  land  to 
his  wife,  it  would  have  been  exempt  from  the  Judgment  involved  in  the  case, 
under  tlie  United  States  statute;  but  insists  that  the  conveyance  by  her  had 
the  effect  to  remove  the  exemption  provided  by  that  statute,  and  subject  the 
land,  except  that  part  exempt  under  the  homestead  laws  of  this  state,  to  de- 
fendants' judgment.  They  base  this  position  upon  Butler  v.  Nelson,  32  N. 
yf.  Rep.  899.  which  holds  that  the  conveyance  of  the  homestead  without  con- 
sideration, and  in  fraud  of  creditors,  and  the  reconveyance,  remove  the  ex- 
emption in  favor  of  the  homestead  provided  by  the  statute  of  the  state,  and 
tbe  land  becomes  subject  to  the  execution  for  debts  existing  before  the  recon- 
veyance. If  our  own  statute  is  alone  to  be  considered,  the  case  is  not  appli- 
cable to  tbe  facts  before  ns.  In  that  cade,  tbe  couTeiyanoe  oi  Uie  bomstead 
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was  to  a  stranger,  to  defraud  creditors.  In  this  case,  the  convejance  was 
not  fraudulent;  was  made  to  the  wife  of  plaintiff  to  preserve  and  protect  the 
homestead,  as  she,  and  probably  plaintiff,  believed:  and  was  reconveyed  to 
plaintiff  for  the  same  purpose.  The  wife,  as  is  shown  by  tlie  reply,  received 
the  property  to  be  held  as  a  homestead.  She,  under  our  statute,  could  hold 
the  title  to  the  homestead  as  well  as  he,  and  It  would  still  possess  a  home- 
stead cliaracter,  and  be  so  exempt. 

Nothing  of  the  kind  appeared  in  the  other  case;  but  defendants,  in  effect, 
admit  that,  under  our  statute,  plaintiff,  by  the  conveyance  and  the  reconvey- 
ance, did  not  forfeit  his  homestead  right  to  40  acres  occupied  as  a  homestead, 
the  quantity  limiting  a  homestead  under  the  laws  of  Iowa,  for  they  expressly 
aver  that  they  make  no  claim  to  or  attempt  bo  enforce  the  judgment  against 
that  part  of  the  land.  But  they  insist  that  the  homestead  right  under  the* 
statute  of  the  United  States  Is  defeated  by  the  conveyance  and  i-econveyance. 
In  our  opinion  these  acts  have  no  such  effect.  If  we  are  correct  in  this  posi- 
tion,— of  which  we  entertain  no  doubt, — the  whole  of  the  80  acres  is  exempt. 
Our  conclusion  on  this  point  is  baaed  upon  these  grounds:  The  statute  of 
the  United  States  which  we  have  under  consideration  is  intended  to  secure' 
homesteads  to  the  citizens.  The  title  of  the  original  act  declares  that  pur- 
pose, and  the  lands  acquired  under  It  are  designated  as  homesteads.  See  Rev. 
St.  U.  S.  §§  2288-2294.  A  homestead  is  "the  home  or  seat  of  a  family." 
An  unmarried  mau  may  have  a  home  and  a  homestead  under  this  statute^ 
but  homes  commonly  are  occupied  by  a  family,  consisting  of  at  least  a  hus- 
band and  wife.  The  purpose  of  the  statute  clearly  is  to  secure  the  home  Uy 
such  a  family;  not,  of  course,  exclusively,  but  such  a  ftunily  is  surely  within 
the  contemplation  of  the  statute.  It  is  secured  for  the  benefit  of  the  wife  as 
well  as  of  the  husband.  It  canuotbe  doubted  that  the  wife  may  enterahome- 
stead  and  receive  a  patent  therefor.  The  provisions  of  the  statute,  which  we 
have  above  stated,  securing  the  homestead  to  the  widow,  heirs,  and  devisees 
of  the  person  entering  it,  unmistakably  show  that  the  purpose  of  congress  was- 
by  the  enactment  to  secure  to  the  husband,  wife,  children,  and  even  devisees, 
of  the  citizen  ent^ng  the  land*  tlw  right  to  occupy  it  as  a  home.  Now,  the 
reply  assailed  by  the  demarrer  shows  Uiat  the  conveyance  and  reconveyance* 
of  the  land  In  question  to  and  by  the  wife  was  to  secme  and  retain  the  home- 
stead to  the  wife  and  children  of  plaintiff.  These  acts  were,  in  effect,  in 
harmony  with  the  United  States  homestead  statutes.  They  were  honest, 
though  probably  mistaken,  efforts  to  that  end.  It  would  surely  be  illogical, 
if  not  absurd,  to  say  that  the  acts  would  defeat  the  bounty  of  congress,  when- 
they  are  In  accord  with  its  purpose,  and  Intended  to  secure  that  very  bounty. 
It  is,  indeed,  absurd  to  say  that  the  act  of  congress  speaks  this  language: 
"This  land  Is  given  to  the  husband  for  the  benefit  of  himself,  wife,  and  fam- 
ily. It  could  have  been  given  to  the  wife  for  the  same  purpose.  It  is  to  he- 
occupied  by  the  husband,  wife,  and  family  for  a  home,  and  shall  be  exempt 
from  all  debts  contracted  before  the  patent  issues.  But  if,  for  the  purpose  of 
securing  this  object,  the  husband  conveys  it  to  the  wife,  after  the  patent  !»• 
sues,  then  it  shall  not  be  held  far  the  benefit  of  the  family,  but  shall  be  sub- 
ject to  all  debts  of  the  husband  contracted  before  the  patent  issued."  Thisis- 
tho  position  of  defendants'  counsel,  and  its  statement  is  its  best  and  most  ef- 
fective refutation.  As  we  have  said,  counsel  for  defendant  In  effect  concededr 
what  we  have  never  heard  doubted,  that  It  is  competent  for  congress  to  pnK 
Tlde  for  the  exemption  of  the  homestead  bestowed  by  its  bounty  from  debts 
contracted  Iiefore  the  patent  issued.  The  question  la  not  in  the  case,  and  we 
need  not,  therefore,  consider  it.  Affirmed. 
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State  «.  Beck. 

(Suprmg  QmTt  <if  Iowa.   December  20,  1887.) 
1.  Cbiminal  Pbacticb— Trial  or  DnKRDAim  JourXiT  Ihdxctbd  — Goitttctioii  aftbs 

DlBCHAROE  or  Co-DEnnDABT. 

Uefendant  and  C  wiffe  jointly  indicted  Cor  MMnlt  with  intent  to  rob,  but  were 
tried  wparately,  and  C.  was  convicted.  On  appeal  tbejudcinent  was  reveiBud,  be- 
cause the  evidence  was  losufflcieiit  to  identify  C.  as  one  of  tue  assailants,  and  C.  wa« 
set  at  liberty.  On  trial  of  defendant  some  adoitional  witneeses  gave  testimony  tend- 
ing to  prove  admissions  by  defendant  tliat  be  was  concerned  in  the  ooniniission  of 
the  offense.  Theiuryfonnd  bini  guilty.  Bald,  that  the  addltlonBl  testimony  war- 
ranted the  Jory  In  couvicting  Iiim,  even  though  0.  was  discharged  for  want  of  iden- 
tification. 

%  Bavk — Assault  to  Rob — Bvidescb — Idshtitt. 

In  a  prosecution  for  assault  with  intent  to  rob,  the'  man  assaulted  admitted  on 
cross-examination  that  soon  after  the  crime  was  committed  he  was  shown  aphoto- 
graph  of  one  W.,  and  that  be  then  expressed  the  opinion  that  W.  was  one  of  bis 
assailants.  Defendants  offered  evidenoev  wbiob  was  excluded,  that  W.  was  in  the 
neighborhood  at  about  the  time  the  crime  was  committed.   Held  no  error. 

8.  Saiib. 

In  a  prosecatlon  for  assault  with  intent  to  rob,  it  was  proved  that,  on  the  morn- 
ing aftn  the  conimtsfiion  of  the  crime,  the  man  assauitea  gave  a  description  of  one 
of  the  men  engaged  in  it.  Defendant  offered  evidence,  which  was  excluded,  that 
one  W.  answered  the  description.  Setd,  that  the  evidence  was  properly  excluded. 
'4.  Sams— CuAKox  or  Vbmcc— ArriDAViis— Discasriox  or  Codbt. 

The  exercise  of  its  dbcretion  by  the  trial  court,  in  refusing  to  grant  a  change  of 
veniie,  will  not  be  interfered  with,  where  the  petillon  is  supported  by  affidavits  and 
testimony  of  inhabitants  of  the  county  to  the  effect  that  petitioner  cannot  have 
a  fair  triul  there,  while  the  petition  is  opposed  by  aflldavils  and  testimony  to  the 
opposite  effect,  and  there  is  no  reason  to  attach  greater  weight  to  the  testimony  ol 
either  side. 

Appeal  from  district  court,  Wright  county. 

The  defendant,  Fhinlej  Bwk,  was  convicted  of  the  crime  of  assault  with 
4ntent  to  rob.  and  sentenced  to  a  term  of  imprisonment  in  the  penitentiary. 

D.  C.  FUkUu  and  /.  F.  Martin,  for  defendant.  A.  J.  Bakert  Atty.  G«n., 
ioT  the  State. 

Rbed,  J.  1.  The  defendant  filed  a  petition  for  a  change  of  venue,  on  the 
ground  of  the  alleged  prejudice  of  the  judge  of  the  district  court,  and  of  ex- 
citement and  prejudice  of  the  inhabitants  of  the  county  against  him.  But 
the  petition  was  overruled.  The  applic^itlon  was  supported  by  the  affidavits 
of  a  large  number  of  inhabitants  of  the  county,  and  the  district  attorney  filed 
the  affidavits  of  a  number  of  Htizens  in  resistance.  The  affidavits  fn  support 
of  the  application  tended  to  show  the  existence  of  some  degree  of  excitement 
with  reference  to  the  case  among  the  people  of  the  county,  while  those  In  re- 
sistance tended  to  prove  that  no  prejudice  existed  which  would  prevent  the 
-defendant  from  having  a  fair  trial  in  the  county.  The  application  was  ad- 
-dressed  to  the  discretion  of  the  court,  {State  v.  Ostrander.  lH  lova,  43S;  State 
T.  Ross,  21  Iowa,  467;  State  v.  Perigo,  70  Iowa,  657, 28  N.  W.  Kep.  452.)  and 
we  cannot  say  that  the  district  court  abused  the  discretion  with  which  it  is 
clothed.  Defendant's  witnesses  testified  that  in  their  opinion  there  did  exist 
such  prejudice  and  excitement  in  the  county  that  he  could  not  have  a  fair  trial, 
while  those  for  the  state  testified  to  a  contrary  opinion.  No  fact  is  proven 
from  which  we  can  conclude  that  the  opinion  of  tiie  witnesses  for  the  defend- 
ant is  entitled  to  any  greater  weight  than  that  of  those  for  the  state.  In  such 
cases  we  will  not  disturb  the  finding  of  the  trial  court. 

2.  Defendant  was  jointly  indicted  with  one  Daniel  Campbell;  but  the  par- 
ties were  tried  separately.  Campbell  was  tried  at  a  former  term,  and  con- 
victed; but,  on  appeal  to  this  court,  we  held  that  the  evidence  did  not  support 
the  Terdict,  and  when  tlie  cause  was  remandedi  it  was  diBmlsaed  as  to  C^p- 
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bell  on  the  mtttion  of  the  district  attorney.  It  is  now  insisted  that  the  evi- 
dence which  tends  to  connect  the  defendant  with  the  commission  of  the  ofCenae 
is  no  stronger  tlian  was  that  ag:tiiist  Campbell.  It  is  true  that  the  witness 
Myers  (the  person  on  whom  the  assault  is  alleged  to  have  been  committed) 
was  no  more  certain  on  this  trial  as  to  the  identity  of  the  persons  who  com- 
mitted the  crime  than  he  was  on  the  trial  of  Campbell;  and  if  the  verdict 
rested  alone  on  his  testimony,  it  probably  could  not  besustained.  But  while 
he  did  not  undertake  to  identify  with  certainty  the  defendant  as  one  of  the 
assailants,  his  evidence  proved  the  commission  of  the  crime,  and  the  state  in- 
troduced  the  evidence  of  other  witnesses  which  tended  to  prove  certain  ad- 
missions by  the  defendant  to  the  effect  that  he  was  concerned  in  the  commis- 
sion of  the  offense.  The  question  as  to  the  credit  which  should  be  given  to 
the  testimony  of  those  witnesses  was  for  the  jury.  If  they  were  creditable, 
the  jury  was  warranted  in  convicting  the  defendant  on  their  testimony,  and 
the  verdict  implies  that  they  believed  them  to  be  credible.  We  cannot  interfere 
with  their  finding. 

3.  The  witness  Myers  admitted  on  cross-examination  that  soon  after  the 
crime  Was  committed  he  was  shown  a  photograph  of  one  Perr}*  Wolf,  and  that 
he  then  expressed  the  opinion  that  Wolf  was  one  of  the  persons  who  assaulted 
him.  He  also  admitted  that  be  aftorwanis  frequently  expressed  the  same 
opinion.  Defendant  offered  to  prove  by  another  witness  that  Wolf  was  in  the 
neighborhood  at  about  the  time  the  crime  was  committed*  but  the  evidence 
was  excluded.  Defendant  clearly  had  the  right  to  inwe,  if  he  could,  that  the 
crime  was  committed  by  another.  But  it  would  avail  him  nothing  to  prove 
merely  that  some  other  person  might  have  committed  it,  and  that  was  all  the 
excluded  evidence  would  have  tended  to  prove.  The  persons  who  committed 
the  chme  were  masked  at  the  time,  and  Myers  was  not  able  to  identify  them. 
The  belief  afterwards  expressed  by  him  that  Wolf  was  one  of  the  party  was 
not  evidence  of  that  fact,  so  that,  if  the  excluded  evidence  had  been  admitted, 
the  whole  question  would  have  rested  on  the  fact  that  Wolf  was  In  the  neigh- 
borhood at  the  time.  But  that  fact  alone  has  no  tendency  to  prove  that  he 
was  concerned  in  the  commission  of  the  offense.  That  the  evidence  was 
rightly  ex<daded  there  ceui  be  no  question.  It  was  also  proven  that  Mj'ers, 
the  next  morning  after  the  crime  was  committed,  gave  a  description  of  one  of 
the  men  engaged  in  it,  and  defendant  offered  to  prove  that  Wolf  answered  that 
description ;  but  the  evidence  was  excluded,  and,  as  we  think,  rightly.  The 
question  was  asked  with  r^erence  to  the  description  given  by  Myers  the  day 
after  the  occurrence.  That  description,  however,  was  not  evidence  of  the  ap- 
pearance of  the  men,  but  as  to  that  fact  it  was  mere  hearsi^,  so  that,  if  defend- 
ant had  been  permitted  to  ask  it,  the  answer  would  not  have  proven  any  fact 
that  would  have  been  material.  Compl^nt  is  made  of  some  of  the  instruc- 
tions; but,  without  setting  them  ont,  we  deem  it  sufficient  to  say  that  they 
appear  to  us  to  be  correct. 

We  find  no  error  in  the  record,  and  the  judgment  must  be  affirmed. 


State  o.  Courtney. 

(Buprme  Onirt  of  Iowa.    December  20,  1887.) 

1.  Iktozioatiho  Liqttobs — FHABHAomB — PBovisiona  or  Codb  Rrpealed  bt  Act  or 

1886. 

Acta  Gen.  Aneni.  Iowa  1886,  e.  83,  reUtiug  to  sales  of  intoxicating  liquors  by 
pharmacists  for  medicine,  ia  complete  in  itselr,  and  coiitalns  all  the  law  io  relation 
to  such  sales,  and  the  manner  of  obtaining  permits  to  sell,  and  by  implication  re- 
peals the  provisions  of  Code  Iowa,  c.  6,  so  far  as  relates  to  phaniiacials. 

2.  Same— PHABHACT818  HOT  Rbqcired  to  Qivs  BoNi>— DoRATtoji  or  Pkbmit. 

Since  the  passage  of  Acta  Gen.  Aiseni.  188ti,  e.  83,  relating  to  sales  of  intoxicating 
UqnoTB  by  pharmacists  lor  medicinal  purpoaes,  a  pfaarmaciHt  ia  not  required  to  give 
bond  to  obtain  a  permit  so  to  sell,  and  saoh  pertiut  ia  not  limited  to  one  year, 

Bbck,  J.,  dissenting. 


Digilized  by  Google 


>686 


NORTHWESTERN  REPORTER. 


[Iowa. 


Appeal  from  district  court.  DbUbS  county;  0.  B.  Atreb,  Judge. 

Ad;ion  In  equity  to  enjoin  the  defendant  from  keeping  a  place  for  the  sale 
of  intuKicatiiig  liquors  contrary  to  law,  on  the  ground  that  a  nuisance  was 
thereby  creatS.  A  tempotaiy  injunction  was  granted,  uid  both  parties  ap- 

peuled. 

D.  Wooden,  Co.  Atty..  O.  W.  Jaekton,  and  B.  CardeU*  for  plaintiff. 
Shortley  A  Cardell,  for  defendant. 

Sebvers,  J.  1.  The  defendant  pleaded  that  he  is  a  pharmacist,  and  that  he 
has  l)een  duly  registered  as  such  for  several  years,  and  that  he  Ims  been  con- 
ducting a  pbarmacy  or  drug-store  on  the  premises  described  in  the  petition, 
And  that  his  certificate  of  r^istration  is  in  full  force;  but  he  admits  he  filed 
no  bond  with  the  auditor  of  the  county.  He  admits  that  he  sold  intoxicating 
liquors,  and  the  same  were  at  all  times  kept  for  sale  by  him,  and  stat^  tliat 
any  and  alt  sales  thereof  were  made  for  the  actual  necessities  of  medicine, 
and  in  good  faith,  under  the  authority  of  a  permit  granted  to  him  by  ttie 
board  of  supervisors  of  Dallas  county,  on  the  third  day  of  May,  1886.  A 
■copy  of  the  permit  is  attached  to  and  made  a  part  of  tlie  petition.  On  its 
face,  the  permit  shows  that  the  defendant  is  a  registered  pharmacist,  and  that 
be  was  granted  permission  to  sell  intoxicating  liquors  for  medical  purposes 
only,  as  is  provided  in  chapter  83,  Laws  1886,  without  limit  as  to  time.  The 
plaintiff  demurred  in  the  answer,  on  the  grounds — First,  that  no  bond  liad 
been  filed;  and,  second,  that  more  than  one  year  liad  expired  since  the  per- 
mit was  issued,  and  the  l>oard,  under  the  statute,  had  no  power  to  grant  a 
permit  for  a  longer  period  than  one  year.  The  court  overruled  the  demurrer 
ju  to  the  first,  and  sustained  it  as  to  the  second,  ground. 

2.  Section  1526  of  the  Code  provides  that  any  citizen  of  the  state,  except 
hotel-keepers,  keepers  of  saloons,  eating-bouses,  grocery-keepers,  and  confec- 
tioners, can  sell  intoxicating  liquors  formedicinal,  mechamcal,  culinary,  and 
sacramental  purposes,  provided  a  permit  is  obtained  from  the  Iward  of  super- 
visors. Before  the  permit  can  lae  granted,  the  applicant  is  required  to  pro- 
duce a  certificate,  signed  by  a  majority  of  the  legal  electors  of  the 'township, 
town,  or  ward,  that  he  is  a  citizen  of  the  state,  that  he  is  of  good  moral  char- 
acter, and  that  they  believe  him  to  be  a  proper  person  to  buy  and  sell  intoxi- 
cating liquors.  Code,  §  1527.  Section  1528  provides  that  the  applicant  shall 
file  a  bond  with  certain  specified  ponditions.  It  is  further  provided  that  a 
day  shall  be  set  for  the  hearing  of  the  application,  and  that  notice  thereof 
shall  be  given  by  publication  In  a  newspaper,  and  cause  can  be  shown  against 
the  granting  of  such  permit,  and  the  board  can  refuse  to  grant  it  if  from  the 
wants  of  the  locality,  and  the  number  of  permits  already  granted,  it  would  not 
be  necessary  and  proper  for  the  accommodation  of  the  neighborhood  to  gi  unt 
an  additional  permit.  But,  if  granted,  it  caunot  remain  in  effect  for  a  longer 
period  than  one  year.  Code,  §§  1529,  1530.  Such  are  the  provisions  of  the 
law  which  were  in  force  when  chapter  75,  Acts  18th  Gen.  Assem.,  regulat- 
ing the  sale  of  medicines  and  poisons,  was  enacted.  This  statute,  it  is  sufil- 
cient  to  say,  authorized  registered  pharmacists  to  sell  intoxicating  liquors  for 
medical  purposes  only.  Whether,  under  this  statute,  a  pharmacist  is  required 
to  obtain  a  permit,  as  under  the  Code,  is  at  least  doubtful.  Butthedoubt  was 
removed  when  chapter  143,  Acts  20th  Gen.  A^sem.,  was  passed,  as  it  is  held 
in  mate  v.  Bisaell,  67  Iowa.  616,  25  N.  W.  Rep.  831,  tliat  the  provisions  of 
said  chapter  75  were  repealed  by  implication  by  said  chapter  143.  The  opin- 
ion in  State  v.  BisseU,  was  filed  in  December,  1886,  and  the  twenty-firat  gen- 
eral assembly  convened  in  thef  olio  wing  January,  and  during  its  session  chap- 
ter 83  of  the  act  of  1886  was  passed.  No  reference  is  made  in  this  act  to  chap- 
ter 143,  construed  by  this  court  in  the  Bissell  Case,  in  which  it  was  held  tiiat 
section  8  of  chapter  75  was  repealed  by  implication;  and  chapter  83  formally 
repeals  section  8  of  chapter  75,  and  enacts  a  substitute  therefor,  which  pn^ 
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vldes  Uiat  registered  pharmaclBts  have  the  "sole  right  to  keep  and  sell,  under 
such  regulations  as  have  been  or  may  be  established  *  *.  *  by  the  cum- 
siissioners of pharmat^,  ,  •  «  «  intoxicatiugUquorsfOTtbewitualnecesai- 
tiea  of  medicine  only,  but  a  permit  must  be  obtudned  from  the  board  of  supers 
viBon."  **Iu  order  to  secure  such  permit  and  a  shipping  permit,"  ttie  ptiar^ 
maclst  must  present  a  petition  signed  by  at  least  one-f ourUi  of  the  free>holderB 
in  the  township,  town,  or  ward  wherein  the  busi  ness  la  located,  certifying  that 
the  pharmacist  applying  for  the  permit  is  a  person  of  good  moral  character,  is 
notamInor,andfursixmonth8last  preceding  has  loeen  condacttng  a  pharmacy 
as  pn^rletco:  In  such  township*  town»  or  ward,  and  they  believe  him  to  be  a 
proper  person  to  buy  and  sell  Intoxicating  liquors  for  the  purposes  of  this  act. 
The  boaid  being  satisfied  that  "all  the  provisions  of  the  law  have  been  com- 
piled with,**  a  permit  shall  be  issued.  The  material  question  is,  what  is 
meant  by  **al]  the  provisions  of  the  law  have  been  oompUed  with?"  Does 
this  mean  all  the  lam  or  statutes  in  the  Code,  or  simply  the  provisions  of  law 
contained  in  chapter  83  and  statutes  amended  thereby? 

It  Is  apparent  that  the  provision  that  the  hoard,  before  granting  the  per- 
mit, shuU  be  satisfled  that  all  the  "provteions  of  the  hiw  have  been  complied 
with,"  does  not  refer  to  the  Code,  because  it  provides  the  bond  shall  be  filed 
before  the  hearing  takes  place  before  the  board,  and  there  Is  no  reference 
made  to  a  btmd  In  chapter  83;  and  this  la  true  as  to  the  petition  or  certificate 
that  must  be  procured  by  the  applicant,  for  the  reason  the  Code  requires  such 
certificate  to  be  signed  by  a  majority  of  the  electors  ai  the  township,  town, 
or  ward,  and  luiother  and  different  provision  is  contained  in  chapter  83,  as  it 
is  thentin  provided  that  the  petiUon  shall  be  signed  by  one-fourth  of  tho  free- 
holders having  the  quallQcation  of  electors  in  the  township,  town,  or  ward. 
Nor  can  such  provision  refer  to  the  bearing  before  the  board  provided  in  the 
<k>de,  for  the  reason  that  such  provision  is  substantially  re-enacted  in  chapter 
83,  except  tiiat  the  bmrd  is  not  authori2ed  to  take  into  consideration  the 
want  of  the  locality,  and  the  number  of  permits  granted ;  therefore  the  board 
cannot  refuse  the  permit  for  such  reason.  So  that  it  seems  to  us  such  chap- 
ter contains  all  the  provisions  of  law  in  relation  to  pharmacists,  and  what  they 
must  do  in  order  to  obtain  a  permit;  and  that  said  chapter  is  full  and  com- 
plete, and  was  Intended,  in  the  respect  mentioned,  to  take  the  place  of  tlie 
provisions  of  the  Code,  while  cliapter  83  does  not  in  terms  repeal  any  provis- 
ions ot  the  Code,  and  repeals  by  implication  are  not  favored;  yet  while  there 
Are  two  statutes  on  the  same  subject,  and  the  last  one  contains  all  the  pro- 
visions of  the  first,  and  also  new  provisions,  one  imposing  different  duties, 
rights,  and  penalties  prescribed,  the  latter  operates  as  a  repeal  of  the  first; 
statute,  although  it  contains  no  repealing  clause,  (17.  S.  v.  Tpnen,  11  Wall. 
88;)  and  if  two  statutes  are  not  in  terms  repugnunt  or  inconsistent,  if  the  lat- 
ter statute  is  intended  to  prescribe  the  only  rule  which  should  govern  the 
«ase,  it  will  be  construed  as  repealing  the  earlier  act,  {State  v.  Mayor,  40  N. 
J.  I^w,  257.)  Now,  it  must  be  remembered  that  there  is  no  provision  of  the 
■Code  which  refers  to  pharmacists.  The  first  act  on  this  subject  is  chapter 
75,  Laws  1880,  and  whether,  under  its  provisions  and  the  Code  combined,  a 
pinnnacist  was  compelled  to  obtain  a  permit  in  order  to  sell  intoxicating 
liquors  for  medical  purposes  only,  is,  as  we  have  said,  doubtful.  If,  how- 
over,  it  did  not,  such  provision  was  repealed  by  a  subsequent  act,  as  we  have 
stated.  The  effect  of  the  decision  in  the  Biasell  Case  was  that  pharmacists 
under  the  laws  then  in  force  were  compelled  to  obtain  permits  in  the  same 
manner,  and  were  subject  to  the  same  penalties,  as  any  other  person  who 
vas  authorized  to  obtain  a  permit. 

It  must  be  presumed  that  the  enactment  of  chapter  83,  21st  Gen.  Assem., 
which  makes  independent,  distinct,  and  different  provisions  in  relation  to 
pharmacists,  was  intended  as  a  complete  sclieme  of  itself.  It  was  intended 
■and  doee  make  clear  and  well-defined  distinctions,  and  properly  so,  between 
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pliarniacists  who  cnn  sell  intoxicating  liquors  for  medicine  only,  and  other 
l>ersons  who  may  procure  permits  for  other  purposes.  Of  course.  If  the  ph:tr- 
macist  sells  such  liquors  for  other  purposes,  the  permit  affords  him  no  pro- 
tection against  the  penalties  provided  in  the  Code  and  subsequent  statutes. 
If  it  had  been  intended  pharmacists  should  give  a  bond,  it  would  have  be<>n 
so  provided;  and  such  is  true  as  to  the  time  the  permit  should  continue 
if  it  was  intended  to  limit  it.  The  district  court  thought  the  statute  made  a 
distinction  between  the  bond  and  the  length  of  time  the  permit  should  con- 
tinue, but  we  are  unable  to  concur  in  this  view.  The  latter  statute,  it  seems 
to  us,  places  both  on  the  same  plane,  because,  as  to  both,  chapter  83  must  be 
regarded  as  a  complete  scheme  in  and  of  itself. 

Therefore,  on  the  plaintiffs  appeal,  the  Judgment  of  the  district  court  is 
afiBrmed,  and,  on  the  defendant's  appeal,  reversed. 

Beck,  J.,  {diaaentinff.)  In  my  opinion,  the  law  of  the  Code,  c.  6;  tit.  11, 
and  c.  83,  Acts  21st  Gen.  Assem.,  so  far  as  they  relate  to  pei-missions  to  be 
allowed  by  the  boards  of  supervisors  for  the  Eiiale  of  intoxicating  liquors, 
are  in  part  materia,  and  are  to  be  interpreted  and  construed  together.  Code, 
§  1523,  a  part  of  the  statute  first  referred  to,  forbids  the  sale  of  these  liquors 
except  under  permission  to  be  given  by  the  boards  of  supervisors  as  therein 
prescribed.  By  this  statute,  the  power  to  issue  the  permissions  is  conferred 
upon  the  board;  and  the  proceedings  to  obtain  them,  and  the  time  for  which 
they  may  be  held,  are  prescribed.  A  bond  is  to  be  given  by  the  applicant 
for  a  permission  which  expires  in  one  year.  All  persons  entitled  to  secure 
permission  stand  on  the  same  footing,  and  are  subject  to  the  same  condi- 
tions and  restrictions.  Chapter  83,  Acts  2l8t  Gen.  Assem.,  bestows  upon 
pharmacists  the  exclusive  rtght  to  sell  intoxicating  liquors  forthe  purposes  of 
medicine,  and  requires  some  different  proceedings,  or  proceedings  differing 
in  detail,  for  procuring  permits.  But  nothing  in  the  statute,  in  express  words, 
authorizes  permits  to  iraue  without  bonds,  or  to  l>e  of  force  for  more  than  one 
year.  It  operates,  in  my  opinion,  as  a  modification  of  the  prior  statute,  only 
in  particulars  expressly  prescribed.  It  in  no  sense  repeals  any  of  the  provis- 
ions of  such  statute,  aJl  of  which  remain  in  full  force.  No  such  repeal  can 
be  implied.  The  statutes  being  in  part  materiOt  we  are  requlied  to  construe 
them  together,  and  support  all  provisions  in  the  first  which  are  not  expressly 
or  by  implication  repealed,  or  wlilch  are  not  inconsistent  or  In  confiict  with 
the  latw  statute.  "Now,  there  is  no  difficulty  in  giving  full  force  to  the  last 
statute,  and  supporting  the  provisions  of  the  other  requiring  bonds  to  be  given, 
and  the  penult  to  expire  in  one  year*  I  can  conceive  of  no  reason  why  deal- 
ers in  liquors  forlawf  ol  purposes  should  bold  permits  on  different  conditions. 
I  do  not  understand  why  one  should  bold  a  permit  without  a  bond  for  an  in- 
definite term,  and  the  other  should  give  bond,  and  hold  the  permit  for  no 
longer  time  than  one  year.  I  do  not  believe  the  legislature  Intnided  any  such 
thing.  All  difflcnltyin  the  case  vanishes  whbn  we  remember  that  these  stat- 
utes are  in  pari  materith  and  apply  the  familiar  rules  ol  the  law  for  the  oon- 
structlou  Qt  statutes  in  such  cases. 


Fox  V.  Davenport  Kat.  Bank. 

{Supreme  Cburt  <if  Iowa.   December  21,  1SS7.) 
1.  Banks  Aito  Bankivq  —  Nboligkmce  ih  Rktuutinq  Acoeptbd  Draft  —  IssoLVBiroT 

or  ACCKFTOB. 

FlaiDtiff  brought  an  action  aeainat;  defendant  bank,  ailoging  that  defendant,  after 
procuring  the  aoceptanoe  of  a  draft,  negligently  failed  to  collect  it,  or  return  it  to 
plaintiff,  until  the  acceptors  had  become  insolvent.  The  court  below  refused  to 
submit  to  the  jury  the  question  whether  defendant  was  gnilty  of  negligence  In  fail- 
inff  to  present  or  collect  the  draft,  but  did  submit  the  question  whether  deleudant 
negligently  failed  to  return  it.   IMd  not  error. 
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1.  Saitb— EmtBiKn  or  Accbptob'«  Soltbhcy. 

Tlie  evidence  shuwed  that  the  dnifl  was  drawn  and  sent  to  derendant  October 

20tli.  It  was  accejiteil  and  made  fiayable  October  25th.  It  was  not  paid,  and  re- 
turnod  Novenibcj-^Oth.  Theaccepturs  became  insolvent  December  Ist.  But  it  wat 
not  shown  as  a  fact  that  tlie  acceptors  were  solvent  at  all  times  between  October 
30tU  and  December  l^t,  or  tliat  pUfiitltT  could  have  collected  thedralt  had  it  been 
returiieil.  The  court  instructed  the  Jury  that  "there  is  no  ciuesiion  but  that,  under 
the  conceded  Taclsand  undisputed  evidence,  thedefeodantls  presumptively  liable." 
JleM,  that  the  queition  of  liability  was  for  the  Jury,  and  the  instruction  waa  erro- 
neuua. 

Appeal  from  district  court,  Scott  county;  A.  J.  LsFFiNawKLL,  Judge. 
Action  at  law.  Trial  by  Jury.  Verdict  for  plaintiff,  Samuel  Fox.  and 
judgment.   Defendant  appealed. 

Heim    Hiritehl,  for  appellant.   Murphy  <ft  Qould  for  appellee. 

Seev«31S,  J.  This  cause  was  tried  when  the  Hon.  W.  I.  Hates  was  the 
presiding  judge,  and  a  motion  for  a  new  tilal  was  overruled  by  Hun.  A.  J. 
Leffinowbll,  presiding  Judge  at  tliat  time.  The  plaintiff  drew  a  draft  on 
Okiine&  Carroll  on  the  twentieth  day  of  October,  1885,  and  it  was  sent  to 
the  defendant  for  collection.  The  draft  was  accepted,  and  became  payable 
on  tlie  twenly-fiftfa  day  of  October,  1885.  It  was  not  paid,  and  it  is  stated  in 
the  petition  that  the  defendant  failed  to  i-eturn  said  draft,  or  collect  the  same, 
and  that  the  said  Okane  &  Carroll  were  solvent,  and  at  ail  times  able  to  pay 
their  debts  between  the  twentieth  day  of  October  and  the  first  day  of  Decem- 
ber. 1885;  but  they  became  insolvent  on  or  about  the  day  last  named.  Tliat 
if  the  defendant  had  used  due  diligence  in  the  matter  of  presenting  said  draft, 
the  same  could  have  been  collect^,  or  had  it  returned  said  draft  to  the  plain- 
tiff as  it  was  required  by  the  law  to  do,  plaintiff  could,  by  proper  proceeding, 
luive  collected  the  same,  but  tliat,  by  reason  of  the  negligence  of  the  defend- 
ant as  aforesaid,  the  balance  due  on  said  draft  has  been  wholly  lost  to  him. 
The  foregoing,  in  substance,  are  the  allegations  of  the  first  count  in  tlie  peti- 
tion. The  allegations  in  Uie  second  count  need  not  be  stated.  In  substance, 
the  answer  denies  tliat  the  defendant  was  negligent  in  failing  to  collect  orr^ 
turn  the  draft;  and  denies  that  Okane  &  Carroll,  at  any  time  between  the 
dates  above  stated,  were  solvent.  Thecourt  properly,  we  think,  declined  to 
submit  to  the  jury  the  question  whether  the  defendant  had  been  guilty  of  neg. 
ligence  in  failing  to  present  or  collect  the  draft,  but  did  submit  to  the  jury 
whetherthe  defendant  had  failed  to  return  the  draft,  and  in  relation  thereto 
said,  in  the  flTth  paragraph  of  the  charge,  that,  "as  a  general  proposition  of 
law,  it  may  be  stated  that,  if  the  bank  failed  to  return  tliedraft  when  ordered, 
and  the  acceptors  failed  while  it  was  so  held,  and  consequently  the  amount  of 
it  WHS  lost  to  the  plaintiff,  the  bank  would  be  liable:"  and  in  theseventli  pai^ 
Hgraph  of  the  charge  the  court  said  to  the  jury  that  "there  is  no  question  but 
that,  under  the  conceded  facts  and  undisputed  evidence,  the  defendant  is  pre* 
sumptively  liable."  The  draft  in  fact  was  not  returned  to  the  phitntiff  until 
the  thirtieth  day  of  November,  1885.  As  to  this  fact,  it  may  be  said  there  ia 
no  dispute.  It  will  be  observed  that  the  court  in  the  fifth  paragraph  of  the 
charge  made  the  defendant's  liability  depend  on  the  fact  that  the  plaintiff  or- 
dered the  draft  to  be  returned.  As  this  portion  of  the  charge  was  not  ex- 
cepted to,  it  must  be  reganied  as  the  law  of  the  case.  Therefore  it  is  imma- 
terial whether  the  defendant  was  liable  for  a  failure  to  return  the  draft,  in 
the  abiteuce  of  any  order  from  the  plaintiff  to  do  so.  But  conceding  the  de- 
fendant failed  to  return  the  draft  when  ordered  to  do  so,  and  thut  Okane  A 
Carroll  became  insolvent  on  tlie  first  day  of  December,  1885,  does  this  make 
the  defendant  presumptively  liable,  unless,  by  reason  of  the  defendant's  fail- 
ure to  return  the  draft,  "the  amount  of  it  was  lost  to  tiie  plaintiff,"  as  stated 
in  the  fifth  paragraph  of  the  charge?  We  tliink  not.  The  action,  for  the 
purposes  of  this  opinion,  must  be  conceded  to  be  based  on  the  negligence  \>t 
v.36N.w.no.8— 44 
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the  defendant  In  failing  to  return  the  draft.  In  order  to  recOTer  substantial 
daiufigee,  the  phiintifl  was  required  to  show  he  had  auiTered  such  damages  by 
the  negligence  of  the  defendant.  The  buixlen  was  on  him.  Now,  the  court, 
in  substance*  said  he  had  done  so,  and  as  this  was  a  question  for  the  jury,  the 
court  ened  in  giring  the  seventh  paragraph  of  the  cliarge.  It  cannot  be  said 
that  it  was  a  conceded  fact,  or  that  the  undisputed  evidence  showed,  tliat 
Okane  &  Carroll  were  solvent  at  all  timea  between  October  20  and  December 
1,  1885,  or  whbtlier,  if  they  were,  the  defendant  could  by  legid  means  luvve 
collected  or  secured  the  amount  of  the  draft  if  it  hud  been  returned  when  or- 
dered. 

Other  errors  areassigned  and  argued  by  counsel.  We  are  inclined  to  think 
none  of  them  were  prejudicial,  if  conceded  to  be  erroneous,  unless,  possibly, 
the  evidence  wliich  whs  Introduced  tending  to  show  the  draft  was  ordered 
to  be  returned  after  November  3,  1885.  This  is  the  only  date  mentioned  in 
the  petition,  and  possibly  is  the  only  negligence  relied  on  therein.  If  so,  it 
was  incompetent  to  prove  a  fact  wliich  tends  to  show  qubsequent  negligence. 
In  view  of  a  new  trial,  we  deem  it  proper  to  say  that,  possibly,  the  letter  writ* 
ten  the  defendant  by  the  plaintiff  on  December  20, 1885,  which  was  after  the 
return  of  the  draft,  was  prejudidaL  Theliabilityof  the  defendant  was  fixed, 
if  at  all,  prior  to  that  time,  and  it  would  therefore  seem  that  it  was  immate- 
rial. Beversed. 

STBWABT  «.  FlOEBBIH»  «t  ol. 

{fjuprenu  Oami  of  Iowa.   December  21,  1887.) 

PainCIPAL  AITD  AOEMT— APPOISTMEMT  TO  SkLL  LaMDS. 

DefeiidaiiU.  real-estate  brokers,  wrote  to  plaintiff's  attorney  in  faci:  "Do  von 
have  chaise  of  the  lauds  •  •  •  betonKiiiKtotheeatateofHon.S?  lfBO.areui^ 
forsale?  •  •  •  If  tlie  title  is  all  right,  we  chii  pueailily  find  a  customer  furthe 
lUI  this  year.  I^et  ns  hear  from  you  as  to  prion,  etc."  Tlie  answer  was :  "  I  here- 
with inclose  you  a  price<list  of  our  laiKls.  •  •  •  My  mother  is  the  widow  of 
Hon.  S.,  and  »  the  sole  devisee.  *  *  *  I  am  ezecntor  of  my  father,  and  attor- 
ns in  fact  of  my  mother.  Tlie  titles  are  all  strictly  clear  and  good."  Attached  to 
thu  letter  was:  "Western  land  forsale,  WtnnebaHO  county,  Iowa,"  with  a  list  of 
land,  terms,  and  prices,  and  "Apply  to  D.  S.  *  *  *  "  HM,  that  thisoorrespond- 
«Dce,  on  its  face,  aoeu  not  contain  authority  to  sell  the  lauds,  binding  on  plaiuUQ^ 
il  the  sale  was  made  on  the  terms  given. 

AppeiU  from  district  court,  Winnebago  county:  G.  W.  Buddick,  Judge. 

Action  to  I'ecover  money  received  by  the  defendants  for  lands  sold  by  them 
for  the  plaintiiT,  and  which  they  refused  to  pay  over,  l>ecause,  as  they  claim, 
they  sold  certain  other  lands  as  the  ptaintiff^s  agent,  and  were  therefore  en- 
titled to  retain  the  money  as  compensation  for  making  the  last-named  sides. 
Trial  to  the  court,  judgment  for  the  plaintiff,  Elizabeth  Stewart,  and  defend- 
ants appeal. 

John  Cleggett  and  Pickering  dk  HartU]/,  for  app^nts.  &eo.  2>.  Paterg 
and  Ripley  A  Fisher,  for  appellee. 

Sbevers,  J.  The  plaintiff  resides  in  Pennsylvania,  and  the  defendants  in 
Iowa.  The  latter  are  real-estate  brokers,  and  wrote  to  a  person  in  Falls  City, 
in  the  former  stale,  who  was  authorized  to  act  for  the  plaintiff,  a  letter,  which 
was  as  follows:  "Do  you  have  charge  of  the  liinds  in  this  county  belonging 
to  the  estate  of  Hon.  A.  Stewart?  If  so,  are  they  for  sate?  *  *  *  If 
the  title  is  all  right,  we  can  possibly  Gnd  a  customer  for  the  list  this  year. 
Let  us  hear  from  you  as  to  price,  etc."  The  reply  thereto  is  as  follows:  **I 
herewith  inclose  you  a  price-list  of  our  land  in  your  county,  •  •  *  My 
mother  Is  tlie  widow  of  Hon.  A.  Stewart,  deceased,  and  Is  the  sole  devisee  by 
will,  which  was  recorded  in  your  county  in  1879.  I  am  executor  of  my 
father,  and  ottoru^  iil  fact  of  my  mother.   Tiietitlesare  all  strictly  clear  and 


Digilized  by  Google 


Iowa.3 


VOBUY  V.  KOBUY. 


691 


good."  Attached  to  the  letter  Is  the  following:  "TVeatern  land  for  s^e, 
Winnebago  county,  Iowa."  Here  follows  a  list  of  the  land,  with  the  prices 
at  which  it  is  for  sale.  "Apply  to  D.  Stewart,  Falls  City.  Fa.,  or  142U  2d  St., 
Washington,  D.  C.  Terms  ^  down,  bitlance  in  4  equal  annual  payments, 
with  five  per  cent,  interest,  or  all  together  for  M-75  per  acre." 

The  amount  in  controversy  being  less  than  9100,  we  are  asked  to  determine 
whether  the  foregoing  correspondence,  on  the  face  thereof,  contains  any  au- 
thority to  sell  tl»  lands  which  would  bind  the  plaintiff,  providing  the  sale 
was  made  on  the  terms  therein  mentioned.  We  think  it  does  not.  It  amounts 
simply  to  an  offer,  with  directions  to  apply  to  the  person  therein  named .  Tliere 
is  no  sutliOTlty  given  the  d^ndants  to  sell  the  Isnds  at  the  prices  and  on  the 
terms  named.  If  such  authority  wus  conferred,  it  was  a  continuing  one  un- 
til revoked,  and  this  we  do  not  believe  was  contemplated.  At  most,  tiie  of- 
fer to  the  defendants  vrs:  "You  may  sell  the  lands  on  the  terms  named,  sub- 
ject to  my  approval.**  The  latter  must  be  rtnderstood,  because  no  autliority 
to  sell  was  given.  It  is  due  to  the  plaintiff  to  state  tiiat  she  claims  to  have 
sold  the  lands  through  another  broker  before  she  was  notified  of  the  sale  made 
by  the  defendants.  Affirmed. 


State  v.  Bboadwbll. 

{Suprems  Cburt  of  Imoa.   Decern  ber  21.  1887.) 

AmAir— PnmniFnoim— ImauciioNB  Abbtracilt  Cobbbot. 

Where  the  record  does  not  contain  the  teatliiiony  in  the  case,  and  the  Instmo- 
tlona  complained  of  are  correct,  aa  abBtract  propoaitions  of  law,  It  will  be  presumed 
they  were  eustained  by  the  evidence^ 

Appeal  from  district  court,  Fottawatamla  county;  C.  F.  Loafboitbov, 

Judge. 

Defendant,  S.  A.  Broadwell.  was  tried  and  convicted  for  obtaining  money 
on  false  pretenses.   He  f^)pe^. 
A.  J,  Baker,  Atty.  Gen.,  for  the  State.  No  appearance  for  appellant. 

SesTebs,  J.  This  cause  was  submitted  on  written  transcript,  and  the  reo> 
ord  before  us  contains  the  indictment,  charge  of  the  court,  and  motion  for  a 
new  trial,  which  sets  up  several  grounds  upon  which  a  new  trial  was  asked 
and  overruled.  In  the  absence  of  any  other  showing,  we  may  well  suppose 
the  errors  relied  on  are  therein  stated.  We  are  unable  to  determine  whether 
the  first,  second,  third,  sixth,  eighth,  ninth,  tenth,  eleventh,  twelfth,  thir^ 
teenth,  sixteenth,  and  seventeenth  grounds  of  the  motion  are  well  taken  or 
not,  for  tlie  reason  ttie  transcript  fails  to  show  that  any  such  rulings  were 
made  as  are  complained  of,  and  also  becanse  the  evidence  introduced  at  the 
trial  is  not  contained  therein.  The  remaining  gprounds  on  which  a  new  trial 
was  asked,  all  relate  to  the  Instructions  which  it  is  said  are  erroneous.  As 
abstract  propositions,  it  seems  to  us  the  instructions  are  correct,  and  the  pre- 
sumption oMains  tlie  court  was  Justitled  in  giving  them  under  the  evidence, 
and  tlierefore  we  are  unable  to  say  the  instructions  are  not  correct  in  every 
particular.  We  are  unable  to  find  any  error  in  the  record,  and  therefore  the 
judgment  ot  the  district  court  Is  affirmed. 


MOBLET  V.  MOBLET  et  ol. 

(Huprenu  Qnirt  <(f  Iowa.   December  21,  1887.) 

Dbsoent  ako  T>iirrBiBt~Tion — Hoxkbtbad — Shabb  or  Widow — Setttitg  Abidb — DKvnrB. 
Tlie  tiwiier  ol'  certain  landfl,  among  tlieiii  a  bommtead,  died,  leaving  several  lin- 
eal (le»cenilaiit9  and  a  widow.   Action  for  partition  was  begun  daring  the  lifeoftba 
widow,  wlio  Iiud  never  had  her  share  of  the  estate  set  apart  to  her,  but  who  bad 
leaaeil  the  ht>niei>tuad  to  onuther  for  life.  Before  the  decree  of  dijftribntion,  the 
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widow  dertwd  her  thmre  of  the  husband^  aitata^  and  died.  Bdd,  tbnt  she  was  eti- 
titled  m  no  sbare  in  the  distrlbotlon.  as  tlie  derlu  did  not  amount  to  a  setting  apart 
of  an  iutercrt  to  her  in  the  vtate ;  following  Darrah  r.  Ounningkaai,  35  IT.  W.  Bep. 
445. 

Appeal!  from  distriH  court,  Madison  county. 

Action  to  obtain  partition  of  real  estate.   The  relief  asked  hy  oneof  tiie  de- 
fendiints  was  granted,  and  the  plaintiff  and  other  defendants  appeal. 
K.  WainHght,  for  appellant.   A.  W.  C.  Weeks,  for  appellee. 

Seevebs,  J.   A  finding  of  facts  was  made  bjthe  court,  which  we  adopt. 
In  our  judgment  it  ia  correct,  and  sustained  by  the  evidence,  in  every  partic- 
ular.  TJie  issue  is  clearly  stated  therein,  and  the  qawtion  to  be  deto^ined 
clearly  indicated.   It  is  as  follows:   "M)  Andrew  J.  Moble^y,  on  or  about 
tlie  fifth  day  of  July,  A.  D.  1886,  died  intestate,  seized  in  fee-simple  of  the 
Dortli-west  quarter  of  the  south-west  quarter  of  35,  and  south-east  quarter  oC 
Boutli-eaat  quarter  of  34.  74, 29,  Madison  county,  Iowa.   (2)  That  Mary  Mob- 
ley  was  the  widow,  and  Hezekiah  Mobley,  Willis  Mobl^,  and  Bebocca  L. 
Hudson  were  the  only  surviving  children,  of  said  Andrew  J.  Mobleiy;  and 
that  the  minora  defendants*  John  Mobley,  Effie  May  MobIey»  and  Edna  Maud 
Mobley,  were  the  children  of  a  deceased  son  of  said  Andrew  J.  Mobley,  who 
died  b^ore  hla  father;  and  that  th&te  are  no  other  heira  at  law  of  said  dece- 
dent, Andrew  J.  Mobley.   (3)  That  at  the  time  of  his  death,  and  for  many 
years  prior  Uiereto,  the  said  Andrew  J.  Mobley  and  his  wife,  Mary  Mobleyr 
occupied  the  said  north-west  quarter  ot  the  south-west  quarter  of  section  35, 
township  74,  range  29,  as  their  homestead;  and  that,  after  the  d«iJth  of  said 
Andrew  J.  Mobley,  his  widow,  Mary  Mobley,  continued  to  reside  on  and  oc- 
cupy said  land,  up  to  the  time  of  her  death,  which  occurred  on  or  about  De- 
cember 25, 1886;  and  that  said  Mary  Mobley  did  not  apply  for  nor  have  her 
distributive  share  in  the  lands  of  said  Andrew  J.  Mobl^  set  apart  to  her  dur- 
ing her  life;  and  that  this  action  was  commenced  prior  to  her  death.  (4) 
That,  prior  to  her  death,  said  Mary  Mobley  orally  leased  the  said  homestead 
forty  acres  to  Robert  Hudson,  the  husband  of  Rebecca  L.  Hudson,  for  tbe 
term  at  the  life  of  said  Mary  Mobley.  (5)  That,  prior  to  her  death,  said  Mary 
Uobley  made  her  last  will  and  testament,  in  and  by  which  she  devised  unto 
Rebecca  h.  Hudson  all  the  interest  of  said  testatrix  in  and  to  the  estate  of  A. 
J.  Mobley,  deceased.   (6)  Tbe  court  finds  that  W.  F.  Walker  Is  admlnistrar 
tor  of  the  estate  of  Andrew  J.  Mobley,  deceased;  that  there  is  no  personal 
property  belonging  to  siiid  estate;  and  that  it  will  be  necessary  to  use  part  of 
the  procf^eds  of  said  real  estate  for  the  payment  of  the  debts  and  charges 
against  the  said  estate.   (7)  Tlie  court  finds  that  said  lands  cannot  be  equita- 
bly divided  into  the  requisite  number  of  shares.and  that  a  sale  thereof  is  nec- 
essary, and  that  it  will  be  to  the  interest  of  all  the  parties  ttiat  such  sale  be 
at  private  sale.   It  is  therefore  considered,  adjudged,  and  decreed  by  tbe 
court  that  tlie  several  shares  of  the  parties  hereto  be  established  and  con- 
firmed HS  follows,  to-wlt:   To  the  plaintiff,  Hezekiah  Mobley,  one-sixth  of 
said  estate:  to  Rebecca  L.  Hudson,  one-third  of  said  estate,  as  devisee  of 
Mary  Mobley.  deceased,  and  one-sixth  of  said  real  estate  as  heir  at  taw  of  An- 
drew J.  Mobley;  and  to  Willis  Mobley,  one-sixth  of  said  estate;  to  John  Mob- 
ley, one-eighteenth  of  said  estate;  to  EQle  May  Mobley,  one-eighteenth  of  said 
estate;  and  to  Edna  Maud  Mobley,  one-eighteenth  of  said  estate.   That  said 
real  estate  be  sold  at  public  or  private  sale.   That  so  much  of  the  proceeds  of 
said  sale  as  may  be  necessary,  and  as  shall  hereafter  be  ordered  by  the  court  for 
that  purpose,  be  turned  over  to  the  administrator  of  Andrew  J.  Mobley's  es- 
tate,  and  that  the  balance  be  held  by  the  referees  for  further  orders  of  this 
court;  and  the  court  appoints  J.  D.  Love,  Wesley  Cochran,  and  Cass  I^ndle 
referees  herein,  and  fixes  their  bond  at  three  thousand  dollars.   The  court 
also  appoints  W.  W.  McKnight,  Thomas  Greer,  and  John  Herr  as  appraisen 
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of  said  lands.  To  all  of  which  the  plaintiff,  Hezekiah  Uobl^.  the  defendant 
Uebecca  L.  Hudson,  and  S.  Q.  Rnhy,  guardian  ad  litem  for  the  minor  defend- 
antR,  except.** 

The  single  question  to  be  determined  is  whether  the  widow  of  A.  J.  Mob< 
leiy^  under  the  facte  stated,  is  entitled  to  a  distributlTe  share  of  the  real  estate 
•of  which  her  husband  died  seized.  This  question  was  directly  presented,  and 
idetcumined  adversely  to  the  appellee,  in  barrah  v.  Cunninffham,  33  W. 
B^.  445.  it  therefore  follows  that  the  court  erred  in  rendering  tlie  judgment 
it  did.  It  is  said  that  the  decisions  of  this  court  as  to  the  question  determined 
in  the  cited  case  ue  not  harmonious,  but  this  is  a  mistake.  Some  of  the  cases 
referred  to  were  decided  under  statutee  different  from  those  now  in  force,  and 
the  apparent  amfllct  is  because  of  this  fact.  Beversed. 


Thouas  v.  Thouab. 

(Avrmw  Cburt  ^  Jbupo.   I>eoeinber  SI,  1887.) 

1.  DoTTEB— Widow  kttbt  Elkji  vmrmKn  Dowkb  Aim  Houktud. 

In  Iowa,  a  widow  cannot  take  both  her  dower  and  homestead,  but  mxwt  eleot 

which  abe  will  take. 
3»  Sams— DowBR  hot  SnexEcr  to  Debts. 

A  widow'H  dower  is  not  subject  to  ber  husband's  debta,  and  It  Is  to  be  art  apart 
without  reference  thereto. 
8.  Sane— Elbciioh — Goittincbd  OocuPAircT  or  Homestead. 

Continued  occupancy  of  the  faoniestead,  In  tbe  absence  of  an  election  to  take 
dower,  will  be  deemed  an  election  to  take  under  the  honieatead  right. 
^  Sams— AfliiQHifEifT  or^JimisDiCTtoir  iir  Equity. 

Coortaoflawand equity haveconcurrcntjnrisdlction  In  the assijinmentof dower, 
and  thereTore  the  proceedings  for  that  purpose  authoriied  by  Code  Iowa, 
2451,  are  not  exclusive. 
A.  Saub— pABTrriON  siroBB  Fatmeitt  op  Debts. 

ParUtion  amonfc  co-helra  will  not  be  decreed,  as  against  the  widow,  until  all  the 
debts  against  the  estate  are  settled. 
4k  Same — EuconoN— ABCEBTAiinfBNT  or  Dbbib. 

A  widow  cannot  be  compelled  to  elect  whether  she  will  take  her  dower  or  bome< 
stead,  until  the  indebtedness  of  the  estate  is  determined. 
7.  Same— AxoDifT  or  Debts  xdst  be  Jddiciallt  AacBRTAiirED. 

An  uncontroverted  auction  that  the  personalty  is  sufficient  to  pay  all  ihedebti 
against  the  estate  will  not  authorize  a  decree  for  partition.  The  extent  of  auch  in- 
d^tedness  ninstbejndidally  ascertained. 
4>  Appeal— ScFBSSBDEAS — Powbb  op  Trial  Court  apteb. 

In  an  action  for  partition  of  land,  a  decree  was  entered  ordering  the  partition, 
and  requiring  the  widow  to  elect  between  her  dower  and  homestead  right,  and  tlie 
widow  took  an  appeal  and  tupenadau.  Hdd,  that  tlie  appeal  and  MfMrwdaaa  forUd 
the  court  to  require  the  widow  to  make  the  election. 
Bbetkbs,  J.,  disaenUns. 

Appeal  from  district  court.  Madison  county;  J.  H.  Hekdebson  and  O.  B. 
Atbbs.  Judges. 

Action  brought  by  Stephen  Thomas  against  Isabelle  Thomas  and  others,  to 
partition  certain  real  estate.  A  decree  was  entered  conBrming  the  interests 
of  the  parties  in  the  action  to  the  lands,  and  declaring  that  partition  sliould 
be  made,  and  further  ordering  that  Isabelle  Thomas,  widow  of  the  person 
who  died  seized  of  the  lands,  shall,  witliln  a  time  specified,  elect  whether  she 
will  take  her  distributive  sliare  of  the  iands,  or  her  homestead  right  therein, 
and  that,  when  such  election  is  made,  partition  of  the  lands  shall  be  decreed, 
and  the  case  was  continued  for  such  election  and  the  appointment  of  a  referee. 
The  widow  appealed  from  this  decree  and  order,  and  plaintiff  appealed  from  a 
•deciaion  of  tlie  court  in  refusing  to  make  a  sulwequent  order  requiring  tbe 
widow,  after  her  appeal,  to  make  the  election. 

V.  Waintarightt  for  plaintiff.   Wooden  cfi  Jtukaon,  for  Isabelle  Thomas 
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Beck,  J.  1.  The  petition  allege^  that  plaintiff  and  cert^n  ot  the  defend- 
anto  are  heirs  at  law  of  Charles  Xliomas,  who  died  intestate  CMober  22,  laaG, 
seized  of  lands  therein  described,  and  that  defendant  Isabella  Tboinas  is 
hit  widow.  These  allegations  are  not  denied  in  the  widow's  answer.  An 
amended  petition  avers  that  tlie  personal  estate  of  ChHrles  Thomas  Is  amply  su  f- 
ficient  to  pay  all  debts  and  claims  against  the  estate,  and  that  the  widow  has 
given  notice  that  she  will,  upon  a  day  named,  present  a  petition  to  the  proper 
court,  asking  for  the  admeasurement  of  her  dower.  The  original  petition 
prays  for  the  partition  of  the  lands,  and  the  amendment  prays  that  the  widow 
be  restrained  from  instituting  proceedings  for  the  admeasurement  of  her 
dower. 

The  widow  answered  the  petition  and  amendment  thereto,  ailing,  amonjf 
other  tilings,  that  letters  of  administration  had  been  issued  on  the  estate  Oc- 
tober 30, 1866,  and  that  the  administrator  duly  qualified  on  that  day:  that  her 
dower  had  not  been  admeasured,  and  she  had  made  no  election  whether  she 
would  take  the  homestead  or  her  distributive  share;  that  sufficient  time  had 
not  elapsed  since  the  death  of  her  husband  in  which  she  can  be  fully  advised 
of  her  rights,  so  that  she  can  make  the  election ;  and  that  her  interests  and 
rights  will  be  materially  prejudiced  if  the  action  of  partition  be  maintained. 
To  this  answer  plaintiff  filed  a  demurrer,  which  was  submitted  for  determi- 
nation with  the  decision  of  the  case,  a^r  trial.  The  court  decided  upon 
the  pleadings  and  evidence  that  plaintiff  was  entitled  to  have  partition  of  the 
lands,  and  entered  a  decree  settling  the  interests  of  the  parties  therein;  but. 
finding  that  the  widow's  dower  had  not  been  admeasured,  nor  had  she  electe.! 
whetlier  she  would  take  her  dower  or  her  homestead  rights  in  the  land,  it  was 
ordered  that  she  be  required  to  elect  at  or  before  the  next  term  of  the  court 
whether  she  will  take  dower  or  her  homestead  rights,  and  that  the  cause  be 
continued  for  her  election,  and  the  appointment  of  the  referees  to  make  parti- 
tion. Tliis  decree  was  rendered  by  the  Honorable  J.  H.  Henderson,  one  of  the 
judges  of  the  district  court.  At  the  next  term,  the  widow  having  failed  to 
make  her  election,  the  plaintiff  asked  that  a  decree  be  entered  against  her,  to 
the  effect  that  she  had,  by  the  possession  and  occupancy  of  the  homestead,  and 
other  acts  shown  by  the  evidence,  elected  to  hold  under  her  homestead  right. 
But  though  the  court  found  she  had  failed  to  make  the  election,  yet  as  it  was 
found  she  had  appealed  from  a  prior  decision,  and  superseded  it  by  bond,  the 
request  of  plaintiff  was  refused.  This  decision  was  made  by  the  Honorable 
O.  B.  Ayrks,  another  judge  of  the  district  court.  From  the  decree  the  widow 
appeals;  and  from  the  decision  last  mentioned,  plaintiff  appeals. 

2.  First,  The  widow  cannot  take  both  dower  and  homestead,  but  must  elect 
which  she  will  take.  Butteifield  v.  Wicks,  44  Iowa,  310;  Holbrook  v.  Perry, 
66  Iowa,  286, 23  N.W.  Rep.  671.  Second.  The  dower  of  the  widow  is  not  sub- 
ject to  the  debts  of  her  deceased  husband,  and  is  to  be  set  apart  without  ref- 
erence thereto.  Mork  v.  Watstm,  41  luwa,  241.  Third.  The  continued  occu- 
pancy of  the  homestead,  in  the  absence  of  an  election  to  take  dower,  will  be 
deemed  an  election,  in  effect,  to  take  under  the  homestead  rights.  Holbrook 
V.  Perry,  66  Iowa.  286,  23  N.  W.  Bep.  671. 

3.  Courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in  the 
assignment  of  dower.  Starry  v.  Starry.  21  Iowa,  254;  Phares  v.  Walters, 
6  Iowa,  106;  MnCraney  v.  McOrancy,  5  Iowa,  232;  Qano  v.  Ollruth,  4  G. 
Green«>,  453.   It  therefore  follows  that  the  proceedings  authorized  by  Code, 

2444-2451,  for  the  admeasurement  of  dower,  are  not  exclusive;  but  it 
may  be  assigned  and  set  off  in  a  proceeding  in  chancery,  the  forum  in  which 
proceedings  for  partition  are  had  under  our  statute.  Code,  8  3277,  This 
cause  was  rightly  commenced  in  chancery,  and  a  partition  of  the  laiuls  may 
be  made  therein  if  the  pluntifl  has  shown  that  the  right  to  partition  now 
exists.  We  proceed  to  inquire  whether  partition  mi^  be  enforced  in  this 
action. 
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4.  The  heirs  take  Innds  subject  to  the  debts  of  their  ancestor,  which  are  en- 
forced by  proceedings  in  the  probate  court,  wherein  the  claims,  except  those 
entitled  to  preference  under  the  laws  of  the  United  States  and  those  for  pub- 
lic taxes,  are  barred  if  not  filed  and  proved  within  one  year  after  the  f(iving 
of  tlw  notice  of  the  appointment  of  theuclministrator.  It  is  plain  that  the  in- 
terests of  the  heirs  in  the  lands  uf  the  estate  cannot  be  determined  until  the 
extent  of  tlie  indebtedness  of  tlie  estate  be  known,  or  rather  it  cannot  be  de- 
termined just  what  lands  or  wlmt  interest  therein  is  subject  to  partition  among 
the  heirs  until  that  time.  The  lands,  or  such  part  thereof  as  is  necessary, 
may  be  sold  by  the  aaministrator  to  pay  debts.  He  would  sell,  not  an  inter- 
est in  all  the  lands,  if  it  is  not  necessary  to  sell  alt,  but  will  sell  all  interest  fn 
audi  parts  as  may  be  necessary  to  realize  a  sura  sufficient  to  pay  debts.  It  is 
plain  that  the  lands  cannot  be  partitioned  subject  to  the  claims  of  creditors  of 
the  estate,  for  it  ainnot  be  determined  just  what  lands,  after  the  payment  of 
debts,  will  be  owned  by  the  estate  or  wUl  descend  to  the  heirs.  The  creditors 
cannot  be  subjected  to  delays,  or  impeded  in  the  enforcement  of  their  claims 
against  the  lands  of  tlie  estate.  So  the  law  will  not  permit  the  vain  thing  to 
be  done  of  partitioning  lands  when  it  cannot  be  determined  what  interest  the 
beirs  have  in  them,  nor  just  wliat  lands  are  subject  to  partition. 

6.  And  justice  to  the  widow  demands  that  the  partition  of  land  be  not  made 
until  after  the  extent  of  the  indebtedness  of  the  estate  is  determined.  It  is 
true  that  her  dower  is  not  subject  to  the  debts  of  her  deceased  husband ;  but, 
SB  we  tiave  seen,  she  is  entitled  to  take  under  her  homestead  rights,  or,  rejectluK 
the  homestead,  she  may  take  her  distributive  interest, — her  dower — in  lands  of 
the  estate  generally.  She  may  exercue  an  election  as  to  whether  she  will 
take  under  her  homestead  rights  or  her  dower  interest  in  the  lands.  It  is 
plain  that  the  condition  and  value  of  the  homestead  and  of  the  other  lanJs  of 
the  estate  may  be  such  that  the  widow  cannot  determine  whether  ib  would  be 
better  for  her  to  take  in  one  way  or  the  other,  until  the  extent  of  the  indebt- 
edness of  the  estate  is  determined.  If  the  occupancy  of  the  homestead  for 
life  be  of  more  value  than  one-third  of  the  real  estate  in  fee-simple,  to  which 
she  is  entitled  as  dower,  she  would  take  the  homestead.  But  if  the  values 
are  different,  she  would  make  a  different  election.  She  ought  not,  therefore, 
to  be  compelled  to  make  the  election  until  the  extent  of  the  indebtedness  of 
the  estate  is  determined.  We  reach  the  conclusion  that  when  tliis  action  was 
instituted,  and  the  decision  of  the  court  was  made,  the  time  had  not  come  for 
partition  of  the  lands,  or  to  require  the  widow  to  make  her  election  as  be- 
tween her  homestead  and  dower  rights. 

6.  There  was  evidence  tending  to  show  that  the  personal  estate  of  the  in- 
testate, worth  610,000  to  612.000,  was  sufficient  to  pay  all  debts,  which 
amounted  to  $2,500.  But  these  figures  are  mere  estimates  based  upon  present 
knowledge  of  the  debts  and  the  present  condition  of  the  property.  There  may 
be  other  debts  not  known  now.  The  personalty  may  be  destroyed.  There  are 
many  contingencies  impairing  the  coniidence  in  the  evidence  upon  which 
plaintiff  bases  his  claim  that  the  personalty  will  pay  the  debts,  and  that, 
therefore,  the  lands  may  be  partitioned  among  the  heirs.  It  cannot  now  be 
adjudicated  that  this  claim  is  based  upon  fkots,  and  surely  chancery  will  not 
decree  relief  when  it  is  uncertain  that  the  parties  asking  it  axe  entitled  ther^, 
and  when  it  may  work  injustice  to  some  of  the  parties. 

7.  We  do  not  hold  that  proceedinjg^  to  admeasure  dower  can  be  delayed 
Itmger  than  is  necessary  to  determine  the  ext«it  of  the  indebtedness  and  the 
quantity  of  land  required  to  be  sold  In  order  to  pay  debts.  The  comlitlon  of 
proceedings  to  settto  the  estate  must  be  such  that  these  matters  may  be  ad- 
judicated so  that  all  concerned  will  be  bound  thereby,  and  the  heirs  may  take 
the  lands  free  from  the  claims  of  creditors  of  the  estate,  and  the  creditors  may 
in  no  measure  be  delayed  or  impeded  in  enforcing  their  claims,  and  the  widow 
may  make  her  election  upon  full  knowledge  of  proceedings  and  adjudications 
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which  affect  tl:e  quantitj,  and  of  courae  the  valae,  of  the  nai  estate  out  of 
which  the  dower  may  be  carved.  This  surely  cannot  be  done  before  the  lime 
has  expired  which  operates  aa  a  bar  to  filing  claims,  and  no^aitable  reasons 
exist  to  permit  any  claims  to  be  Bled  thereafter,  and  before  the  claims  filed 
are  paid.  Indeed,  we  think  proceedings  for  partition,  and  to  require  the 
widow  to  eject  wlietlier  she  wilt  talce  dower  or  the  homestead,  should  be  de^ 
layed  until  the  estate,  as  to  the  debts  against  it  and  legacies,  may  be  found, 
upon  adjudication,  to  be  fully  settled.  Of  course,  there  shoidd  be  no  unnec- 
essary delay  in  settling  the  estate,  and  the  heirs  must  be  permitted  to  urge 
and  enforce  such  speed  in  the  proceedings  to  settle  the  estate  as  will  not  prej- 
udice the  rights  of  creditors  and  the  widow. 

a.  We  think  tlie  district  court  rightly  held  tttat  the  widow's  appeal  and 
supersedeas  arrested  proceedings  in  the  case  so  far  as  to  forbid  the  court  to 
require  the  widow  to  make  the  election  of  dower  or  the  homestead.  We  hare 
shown  i  n  our  discussion  of  the  ease  that  tbia  could  not  liaTe  been  done  at  that 
time  for  other  reasons. 

We  reach  the  conclusion  that  plaintiff's  petition  ought  to  be  dismissed. 
The  decree  and  order  of  the  district  court  la  reversed  on  defendant's  appeal 
and  affirmed  onpIaintiit'B  appeal. 

Servers,  J.,  {disaenting.)  This  case  is  determined,  in  my  judgment,  npoa 
a  point  not  made  in  the  pleadings.  In  my  judgment,  there  is  no  such  issue* 
and  therefore  the  case  should  nut  be  reversed  on  tlu»  groaol  it  Is,  and*  2n  my 
opinion,  the  Judgment  should  be  affirmed. 


State  v.  MoGlintio. 

(Supreme  Cbwt  ({f  Iowa.   December  21,  1887.) 

1.  SBDDCnoN — ETIDSirdS. 

upon  a  trial  for  Bedoction,  the  erldeiioe  of  the  proeecatinfi  witness  was  corrobo- 
rated as  to  the  visita  to  her  by  dereadatit,  and  that  at  such  times  he  WM  alone  with 
ber  until  a  late  hour  of  the  uight.  A  witness  testified  that  he  bad  a  coDversatioD 
with  defendant,  In  which  he  stated  that  be  had  flzed  the  girl  up,  as  the  report  was, 
that  he  woald  not  merry  her,  and  was  goinft  away,  ^e^that  the  jury  had  a  right 
to  Info-  that  tba  conversation  with  this  witness  referred  to  Uie  proaeonirix,  and 
the  evidence  wossufldeDt  to  warrant  the  vwdiofe  of  guU^. 

5.  Bam s— Corboboratihq  Bvidbnck 

TTpon  a  trial  for  seduction,  where  there  was  no  evidence  that  defendant  used  any 
sedactive  arts,  or  that  the  seduction  was  accomplished  under  a  promise  ofmarriaga^ 
hold,  that  proof  that  the  parties  kept  company  together,  and  acted  as  lovers,  was 
sufficient  corroborating  evidence  tending  to  connect  defendant  with  the  crime. 

■S.  SAUK— Time  or  Covmittims  OrrBMSB— iNsravcnoHs. 

Upon  a  trial  for  seduction,  the  conrt  instructed  the  Jury  that  if  they  found  that 
the  crime  was  committed  about  or  near  the  time  named  in  thelndlctoient,  and  fixed 
by  the  prosecutrix,  it  was  suCQcient.   Beld  no  error. 

4.  Bams — Witkbss  not  Nambd  is  iNDicruERT— Kebottal. 

Defendant  introduced  evidence  tending  to  show  that  be  was  not  at  the  place 
where  It  was  claimed  the  seduction  occurred  on  the  twenty-seventh  of  January,  the 
time  fixed  by  the  prosecutrix.  Id  rebuttal,  the  state  proved  by  K.  that  the  prose- 
cutrix was  at  her  house  the  latter  part  of  Jantianr ;  that  defendant  was  there.  Wit- 
ness saw  him,  tallced  to  him,  and  that  he  visited  with  the  prosecutrix  at  that  tiiiia 
ffefd  proper  evicience  in  rebuttal,  and  it  was  therefore  not  necessary  that  the  name 
of  the  witness  be  written  on  the  back  of  the  indictment. 

6.  SAHR^PREVioin  Chabtitt  or  FnosECDTBix  Pbbsdhbd. 

In  trials  of  indictment  for  seduction,  the  previous  chaste  ohoiaeter  of  the  prose- 
cutrix is  in-esumed,  and  the  state  is  not  required  to  prove  ft 
ft.  Witness — Ii[px.\ohmeht — iHSTsnorioHs. 

The  court  instructed  the  jury :  "If  a  witnMs  has  testified  whose  general  repota- 
Uon  for  truth  and  veracity  lias  been  successfully  Impeached,  you  have  a  riubt,  If 
yon  think  proper,  to  disregard  such  testimony,  or  partfatly,  as  you  think  the  ne- 
cessities of  the  case  may  require  or  admit."  fiirfd,  that  the  use  of  the  Words  "tb* 
necessity  of  the  case  "  was  inappropriate,  but  not  necessarily  ama. 
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Appeal  from  district  court,  Henry  county;  A.  H.  Stutsman,  Judge. 
Indictment  for  seduction.   Trial  by  jury.   Verdict  guilty,  and  judgment. 
The  defendant.  William  McClintic,  appeuled. 

H.  AmMert  for  appellant.   A.  J.  Baker,  Atty,  Gen.»  for  tbe  State. 

SEETERa,  J.  1.  The  prosecuting  witness  testified  that  she  was  an  unmarried 
-woman,  and  that  the  defendant  promised  to  marry  her,  and  thereby  accom- 
plished her  seduction ;  that  the  seduction  took  place  on  the  twenty-seventh  day 
of  January,  1884,  andas  to  this  time  she  was  quite  positive.  She  also  testified 
that  defendant  had  visited  and  sought  her  company  frequently,  during  a  period 
of  two  years  or  more,  at  her  father's  house,  and  at  her  brother's  and  brother- 
in-law's;  that  on  such  occasions  she  and  defendant  were  alone  the  greater  part 
of  the  night.  The  evidence  of  the  prosecuting  witness  was  corroborated,  to 
some  extent,  by  her  mother,  father,  brother,  and  brother-in-law,  as  to  the 
visits,  and  as  to  tbe  defendant  being  in  her  company  aa  above  stated.  The 
seduction  was  accomplished  at  her  brother's  house,  as  the  prosecuting  witness 
testified,  and  Uiat  Itwason  Saturday  night;  and  her  brother  testified  that  she 
met  tlifl  defendant  at  his  house  Saturday,  in  the  evening.  W.  R.  Mason  tes- 
tified that  he,  in  a  conversation  with  the  defendant  in  wliich  he  said  he  was 
going  away,  ''asked  him  why  he  was  going  so  sudden,  and  be  said.  'Kotblng 
in  particular.'  I  said.  '  You  might  as  well  cnne  out  with  it;  I  have  heard 
what  is  going  through  the  neighborhood.'  I  asked  him,  then, '  Bo  yon  dei^ 
fixing  tbe  girl  up  the  way  the  report  was?'  He  said  he  did  not  deny  11.  I 
said,  *  Why  don't  you  go  and  marry  her?'  He  saUl  be  never  Intended  to.  Z 
said.  *  Why  didn't  yon  let  her  alone,  then  ? '  He  said,  *  Tbe  old  man  would 
not  Irt  me  crane  to  the  house  now.*  He  says,  *I  have  got  her  fixed;  he  can 
take  her.  and  go  to  hell  with  her.' " 

It  is  contended  by  counsel  for  the  defendant  that  there  is  no  evidence  which 
sufficiently  corroborates  tiie  prosecutrix,  and  which  tends  to  connect  the  de- 
fendant with  the  offense;  but  we  think  the  evidence  is  clearly  sufficient  in 
this  respect.  Tiie  Jury  were  fully  wiuranted  In  finding  what  the  defendant 
said  to  Mason  had  reference  to  tbe  piosecntlog  witness,  and  that  he  bad  sex- 
ual Intercourse  with  her.  It  Is  true,  there  is  no  corroborating  evidence  that 
lie  used  any  seductive  arts,  or  that  the  sedoctlon  was  acoompllshed  under  a 
promise  of  marriage.  Such  evidence  cannot  usually  be  obtained.  Evidence 
of  the  use  of  seductive  arts,  otiivtban  that  of  the  prosecutrix,  cannot  usually 
be  obtained  more  easily  and  rendlly  than  the  fact  of  sexual  intercourse;  and 
this  is  true  in  most  cases  as  to  a  promise  of  marriage.  For  a  time,  at  least, 
if  tlie  promise  precedes  the  seduction,  it  is  usually  known  to  the  parties  only. 
The  fact  that  the  parties  kept  company  together,  and  acted  as  lovers  usually 
do.  and  other  circumstances,  are  regarded  as  sufficient  as  corroborating  evi- 
dence tending  to  connect  the  defendant  with  the  offense.  State  v.  Wells,  48 
Jowa.  671. 

It  is  also  said  that  the  prosecutrix  is  not  corroborated  as  to  the  time  when 
she  states  the  seduction  took  place.  But  the  exact  time  is  never  material, 
although  the  prosecutrix  may  be  quite  positive  in  this  respect;  she  is  not  in- 
follible,  and  may  be  mistaken,  and  it  is  not  material  that  the  seduction  oc- 
carred  on  tbe  particular  day  named  by  the  prosecutrix.  It  is  therefore  not 
essential  that  she  should  be  corroborated  as  to  theexact  ctey.  In  this  connec- 
tion, we  deem  it  proper  to  say  of  the  instructions  of  the  court,  that  if  the 
seduction  was  accomplished  about  or  near  the  time  named  in  the  Indictment, 
and  Axed  by  the  prosecutrix  in  her  evidence,  it  was  sufficient  and  correct. 
mate  v.  Sell,  49  Iowa,  490. 

2.  Evidense  was  introduced  by  the  defendant  tending  to  show  that  he  was 
not  at  the  place  wtiere  it  is  claimed  the  seduction  took  place  on  the  night  of 
the  twenty-seventh  of  January,  1884.  The  state,  in  rebuttal,  introduced  Maiy 
Kurtz  and  asked  her  whether  or  not  the  prosecutrix  was  at  lier  house  the 
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latter  part  of  Janaar^,  1884.  To  thisquestion  thedefendant  objected, as  **ln- 
comp^nt,  Immaterial,  and  not  in  rebutt^."  The  objection  was  overmled, 
and  the  witness  answered:  **Tes,  she  was."  The  witness  was  then  asked: 
"Iftate  whether  or  not  the  defendant  was  at  your  hoose,  If  70U  saw  him,  and 
tadked  with  him,  and  if  he  rlaited  with  her  at  that  time."  A  simlhir  objec- 
tion to  this  question  was  overruled,  and  the  witness  anstnved:  **He  did. " 
It  Is  urged  that  the  name  of  this  witness  was  not  indorsed  on  the  back  of  the 
indictment,  and  therefore  her  evidence  is  not  admissible;  buttliis  point  Is  not 
wpU  taken,  if  the  evidence  ca,n  properly  be  regarded  as  rebutting.  It  is  also 
objected  tlut  it  should  have  been  Introduaed  in  cliief ;  bat  the  fact  that  evi- 
dence was  admissible  in  chief  does  not  establish  it  was  not  admissible  in  re- 
buttal. Ttie  defendant  undertook  to  establish  an  alibi.  Thia  is  a  defense, 
and  as  to  it  the  burden  was  on  him.  The  state  could  not  anticipate  such  a 
defense,  but  It  had  the  right  to  Introduce  evidence  in  rebuKal  which  tended 
to  contradict  the  evidence  which  tended  to  establish  aa  aWd.  ThereCoxe  the 
court  did  not  err  In  admitting  the  evidence. 

8.  Thechaige  to  tlie  jury  contains  26  paragraphs  or  propositions  of  law,and 
we  r^rd  them  generally  as  favorable  to  the  defendant,  and  the  charge  fully 
pxvsents  the  law  of  the  case,  and  thertf  ore  the  Instructloas  asked  by  the  de- 
fendant were  properly  refused.  Several  of  the  paragraphs  and  psitieular 
parts  of  the  chaige  are  said  to  be  erroneous.  Counsel  have  select  words  and 
expressions,  and  isolated  them  from  the  contact  and  body  of  the  charge,  and 
tlien  claim  that  such  particular  words  are  erroneous.  The  rule,  however,  la 
well  settled  that  the  charge,  as  a  whole,  must  be  read  and  considered,  and 
that  prejudicial  error  cannot  necessarily  be  based  or  found  to  exist  because 
certain  words  are  not  the  best  i>os8ibIe  words  that  oould  have  been  selected  to 
convey  the  thought  intended  to  be  expressed.  Having  said  this  mu<di  in  a 
general  way,  we  will  proceed,  so  far  as  may  be  regarded  as  necessary,  to  no> 
tice  the  particular  objections  made. 

In  the  second  paragraph,  tlie  court  defined  the  crime  with  which  the  de- 
fendant was  charged  as  follows:  "The  law  provides  that  if  any  person  seduce 
and  debauch  an  unmarried  woman  of  previously  chaste  character,  he  is  guilty 
of  a  violation  of  the  criminallaw;  and  in  this  case  it  is  charged  the  defend- 
ant seduced,  debauched,  and  had  carnal  knowledge  of  the  prosecutrix,  which 
means  that  by  seductive  arts  and  induences  the  defendant  induced  the  pros- 
ecutrix to  yield  her  person  to  him  for  the  purpose  ot  sexual  i  nteroonne,  which 
was  accomplished  and  consummated  as  claimed."  Xo  objection  is  made  to 
this  paragraph.  The  third  paragraph  is  as  follows:  "To  warrant  a  convic- 
tion, the  state  must  prove  each  and  all  of  the  allegations  charged  In  the  in- 
dictment beyond  a  reasonable  doubt.  The  state  must  prove  that  the  prosecu- 
trix was  an  unmarried  woman,  and  that  he  seduced  and  debauched  her. 
*  *  *  If  these  facts  are  established  beyond  a  reasonable  doubt,  then  you 
Bttftll  find  the  defendant  guilty  of  the  crime  charged.  *  *  *"  This  para- 
graph is  objected  to,  because  the  court  failed  to  say,  in  addition  to  what  is 
said,  that,  to  warrant  a  conviction,  it  must  appear  the  prosecutrix  was  of  chaste 
character.  It  will  be  observed  that  the  court  stated  in  the  first  place  what  the 
state  was  required  to  prove,  and  omitted  to  say  anything  about  chaste  charac* 
ter,  for  this  Is  presumed,  and  no  proof  is  required  on  the  part  of  the  state. 
It,  however,  constitutes  a  defense  to  be  shown  by  the  defendant,  and  that  he 
introduced  evidence  so  tending,  and  must  be  admitted.  But,  when  the  sec- 
ond and  third  paragraphs  are  read  together,  it  will  be  seen  that  the  court 
meant,  and  the  jury  must  have  understood,  that  the  defendant  could  not  be 
convicted  if  the  prosecutrix  was  not  of  chaste  character.  But,  if  thia  be 
doubtful,  such  doubt  is  dissipated  when  the  fourth,  Bfth,  and  sixth  paragraphs 
of  the  charge  are  read  and  considered.  In  the  fourth,  the  court  said,  in  sub- 
stance, that  the  jury  must  determine,  from  the  evidence  introduced,  whether 
the  prosecutrix  was  of  chaste  character;  and  in  the  fifth,  the  court  said  as  tol- 
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Iowa:  **To  drtermlne  whether  the  crime  charged  f^nst  the  defendant  has 
been  committed,  the  true  character  of  the  prosecutrix  must  be  ascertained  and 
determined."  This  Is  followed  l^adeBnitionof  what  constitutes  chaste  cliax^ 
aoter»  which  Is  dearly  correct.  It  is  not  deemed  necessary  to  quote  any  por- 
tion of  the  sixth  paragraph.  It  will  be  observed  that  the  court,  in  substance, 
and  the  jury,  mast  have  understood  that  tbe  defendant  could  not  be  found 
guilty  if  she  wu  of  anchaste  character.  If  she  was*  then  no  crime  had  been 
oommitted.  It  Is  urged  that  the  court  did  not,  in  words,  say,  if  she  was  of 
unctiaste  character,  the  defendant  must  be  acquitted.  The  Jury,  If  of  oidi- 
nary  Intelligence,  and  this  must  lie  presumed,  must,  however,  have  so  under- 
stood. The  several  paragraphs  we  have  been  considering,  sufficiently,  we 
think,  and  in  clear  and  untnistakable  terms,  state  fully  tbe  law  applicfU>le  to 
the  case;  and  therefore  the  omission  to  refer  to  the  chaste  chnracter  ^  the 
prosecutrix  in  the  third  paragraph  cannot  be  regarded  as  prejudicial. 

4.  The  nineteenth  paragraph  of  the  charge  is  as  follows:  "Ifa  witness  has 
testified  whose  general  reputation  for  truth  and  veracity  haa  been  success- 
fully impeached,  your  have  a  right,  if  you  ttiink  proper,  to  disregard  such 
testimony,  or  partially,  as  you  think  the  necessity  of  the  case  may  require  or 
admit;  but'Whether  or  not  such  witness  has  been  successfully  impeaclied  you 
are  to  determine  from  all  the  facts  in  the  case,  and  In  determining  whether  or 
not  the  testimony  of  a  witness  has  been  successfully  impeached,  you  must 
take  all  the  testimony  introduced  to  impeach  and  sustain  the  character  of  such 
witness,  and  from  the  evidence  determine  what  weight,  if  any,  you  will  give 
to  the  testimony  of  such  witness."  The  use  of  the  words  "necessity  of  the 
case,"  as  used  in  this  instruction,  is  said  to  be  erroneous.  That  there  is  some 
doubt  as  to  what  the  court  meant  must  be  admitted.  The  words  used  do  not 
seem  appropriates  but  we  think  it  is  clear  the  court  did  not  mean  the  necessity 
either  to  convict  or  acquit.  By  the  use  of  the  word  "case,"  the  court  meant 
evidence,  or,  rather,  that  the  jury  could  wholly  or  partially  reject  or  iidinit, — 
that  is,  give  credit  to, — as  the  necessity  of  the  evidence  required.  After  rend* 
ing  over  the  whole  charge  of  the  court,  we  feel  constrained  to  say  that  the 
defendant  could  not  possibly  have  been  prejudiced  by  the  giving  of  the  in- 
struction r^erred  to.  While  we  regret  that  the  instructions  in  the  form  they 
are  before  us  were  given,  in  justice  to  the  court  we  desire  to  say  they  are  pre- 
sented to  us  in  type- writing;  but  that  there  are  inaccuracies  therein,  apparent 
on  the  face  of  the  record,  we  think  cannot  be  doubted.  Some  other  para, 
graphs  of  the  charge  are  objected  to  which  we  have  not  specifically  noticed, 
for  the  reason  that  the  objections  urged  amount,  as  we  think,  to  mere  criti- 
cisms, and  are  without  substantial  merit. 

It  is  urged  the  verdict  is  not  sustained  by  the  evidence,  but  we  cannot  dis- 
turb it  on  this  ground.  AVe  have  read  the  evidence,  and  think  the  jury  could 
well  find  as  they  did.  It  is  true,  there  is  evidence  tending  to  show  the  prose- 
cutrix was  not  of  chaste  cliarscter.  Its  snfflcleocy,  as  well  as  the  credit  to  be 
given  to  the  witnesses  who  testided  in  relation  thereto,  was  the  province  of 
tbe  jury  to  determine.  So,  as  to  the  time  the  seduction  todc  phu»,  and  as  to 
theoffM. 

The  judgment  of  the  district  conrt  Is  affirmed. 


FlKRSON  v.  SFAULDIKQ. 

{SnprerM  Court  of  Michigan.    Jaiinary  5,  1888.) 

I.  Sals— DsLmBT  to  Pass  Titlb— Stock  or  Goods— Quabtitt  Rbsbbvkd. 

Where  a  contract  for  the  saleof  a  stock  of  hardware,  tinners'  tools,  and  fixtures  In 
a  vtore,  is  not  of  tbe  whole  quantity  contained  therein,  but  specifies  that  the  vendor 
excepts  and  reserres  from  tlie  stock  whatever  the  same  may  inventory  over  and 
above  the  sum  of  $4,500,  which  excess  the  vendor  la  to  take  trom  the  stock,  and 
payment  Is  to  be  made  in  land  and  money  as  soon  aa  the  Inventory  is  completed,— 
the  deUvery  of  the  goods,  and  payment  in  the  mode  specified  in  the  contract,  to  bo 
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B(mnItaTieoa9,--and  the  r^nlt  of  the  inTentory  showed  iin  excess  in  valne  over  ths 
^,500,  lield,  tliat  there  could  be  no  delivery  fo  as  to  pass  the  title  uDtUsuch  vendor 
had  taken  out  the  goods  excepted  and  rasorved  in  exeeas  of  $1,000. 

3.  Same— DsLi VERY— ETiDsitcB. 

Where,  under  an  arrangement  that  the  store  shonld  be  kept  open  for  trade  while 
the  inventory  was  being  made,  and  in  contemplation  that  a  sale  would  be  consum- 
n>ated  ]n  accordance  with  the  written  agreement,  the  vendee  made  purchases,  and  as- 
sisted In  selling  goods  from  the  stock,  and  did  other  acts  ]□  expectation  that  the  pur- 
chase would  be  completed  as  provided  for  In  the  contract,  and  no  actual  delivery  or 
acceptance  was  allied  by  plaintitf  to  have  occurred  until  the  ninth  day  of  June^ 
htld,  that  testimony  as  to  what  the  vendee  said  and  did  prior  to  the  ninth  day  of  Jun& 
and  while  the  inventory  was  being  made^  was  not  admis^ble  tat  the  purpoM  oi 
showing  delivery  and  aoceptanoe  of  the  goods  Upon  Uia  ninth. 

ifyOabui  bg  tKe  OturL) 

Error  to  circuit  coart,  St.  Joseph  county. 

The  plaintiff,  Newton  FiersoD,  brought  an  action  In  assumpsit.  In  the  cir- 
cuit court  of  St.  Joseph  county*  against  defendant,  James  H.  Spatilding,  to 
recover  the  value  of  certain  land,  and  •1*500,  balance  of  purchase  price  of  a 
stock  of  hardware.  The  cause  was  tried,  and  submitted  to  a  jury,  who  found 
a  verdict  for  the  plaintiff,  upon  which  judgment  was  entered  accordingly. 
Defendant,  James  H.  Spaulding,  brings  error. 

A.  If,  Constanttnet  Hotoard  cfr  Soos,  and  ff.  H.  RiUn,  for  appellant.  S. 
B,  Andrews  and  BowtU,  Carr  A  Barnard^  for  appellee. 

Chahplik,  J.  Since  this  case  was  befoi%  us  on  a  former  occasion,  (27  N. 
TV.  Bep.  365,)  the  declaration  has  beenamended  by  61ing  two  special  counts, 
in  the  first  of  which  it  ia  averred  tliat,  in  consideration  of  %^,UXi, — to  be  paid 
as  follows:  81,500  in  money,  and  the  balance  in  conveying  a  farm  of  63 
acres,— the  plaintiff  agreed  to  sell,  and  did  sell  and  deliver  to  defendant,  his 
stock  of  hardware,  tinners'  tools,  and  store  fixtures,  excepting  whatever  said 
stock  should  inventory  over  and  above  $4,500,  to  be  paid  by  defendant  upon 
delivery  thereof  to  him;  which  delivery  the  plaintiff  avers  was  made  on  the 
ninth  day  of  June,  18ii5.  The  breach  alleged  is  the  neglect  and  failure  to  pay 
the  money  and  convey  the  farm,  by  reason  whereof  defendant  became  liable 
to  pay  the  contract  price  of  the  land,  to-wit,  SStOOO.  together  with  the  value 
of  one-fourth  of  the  hay  and  com  then  growing,  as  wSl  as  the  said  anm  of 
$1,500.  The  second  count  sets  forth  an  executory  contract  entered  into  the 
twenty-fifth  day  of  May,  1885,  in  writing,  averring  that,  in  consideration 
of  $4,500,— agreed  to  be  paid  as  follows:  $3,000  by  conveying  by  a  good  and 
sufficient  warranty  deed  to  plaintiff  of  defendants  farm  of  63  acres,  t<^etha' 
with  one-fourth  of  the  bay  and  corn  then  growing  thereon,  and  to  pay  said 
plaintiff  $1,500  in  cwh  In  addition  thereto,  and  make  auoh  conveyance  and 
pay  said  money  as  soon  as  an  inventory  of  the  stock  could  be  completed. — 
he  (the  plaintiff)  agreed  to  sell,  convey,  and  deliver  to  defendant  his  stock  of 
hardware,  tinners'  tools,  and  store  fixtures,  excepting  and  leaerrlng  from 
said  stock  whatever  the  same  might  inventory  over  and  above  the  sum  <rf 
$4,500,  which  excess  over  and  above  $4,500  was  to  he  taken  from  said  stock 
by  the  plaintiff.  It  avers  that  afterwaids,  In  catnpliance  with  the  agreement 
upon  his  part,  an  inventory  of  said  stock  of  tinners'  tools  and  store  fixtures 
was  taken  by  him,  (the  plaintiff,)  withtheassistanoeandassent  of  defendant 
and  was  duly  completed  on,  to-wit*  the  ninth  of  June,  1885,  and  at  which  time 

glaintiff  delivered  to  defendant  the  stock  of  hardware,  tinners*  tods,  andston 
xtures  to  the  amount  in  value  of  $4,500,  after  deducting  therefrom,  by  o»> 
sent  of  defendant,  whatever  said  stock  inventoried  over  utd  above  $4,500; 
and  defendant  tlien  and  there  accepted  sut^  stock  and  toolsand  store  Bxtuns, 
and  took  possession  of  the  same.  Alleges,  as  a  breach  of  the  contract,  that 
the  defendant  did  not,  nor  would,  at  the  time  of  s^d  dellvety,  or  at  any  Urns 
afterwards,  pay  to  plaintiff  said  sum  of  $1,500,  and  convey  said  farm  of  63 
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acres,  but  has  Ttduntarily  conveyed  snld  &rm  to  one  Clinton  Arnold. and  thus 

Sut  it  out  of  his  power  to  iMirforin  said  cootntct  on  his  part,  by  means  wlierf  oC 
e  liHS  become  Uuble  to  pay  said  plaintiff  Riich  a  sum  in  cash  as  said  farm  was 
actually  worth,  to-wit.  $3,000,  its  well  as  $1,500  stipulated  to  be  paid  in  stild 
written  agreement,  and.  in  addition  thereto,  such  sum  as  one-fourth  of  tlie 
hay  and  corn  ci-up  whs  reasonably  worth,  to-wit,  $500.  Under  the  testimony 
and  charge  of  the  court,  the  jury  returned  a  venli^  in  favor  of  the  plaintiff 
for  $4,401.32.  Tbe  defendant  claima  tliat  there  never  was  any  deliveiy  and 
acce|ttancQ  of  the  propeity  bargained  for ;  and  that  on  account  of  fraud  in  the 
inventory  made,  and  representations  of  the  character  of  tbe  stock,  he  had  a 
right  to  and  did  rescind  the  contract.  He  alsoclaims  that,  as  there  was  never 
any  delivery  and  acceptance  of  the  goods,  the  plaintiff  cannot  recover  upon 
tlie  counts  of  bis  declaration,  which  are  bused  on  delivery  and  acceptance* 
and  tliere  Is  no  count  b&ied  upon  a  failure  or  refusal  to  accept.  The  written 
eoittract  entered  into  between  the  parties,  and  which  the  testimony  shows 
llr.  Pierson  procured  to  be  draughted,  was  as  follows: 

"Know  all  men  by  these  presents  that  I,  Newton  Pierson,  of  Three  Rivers, 
Mich.,  of  tlie  tint  part,  for  and  in  consideration  of  the  sum  of  four  thousand 
and  hve  Imndred  dollHi's,  to  be  paid  me  as  hereinafter  expressed  by  James  H. 
Spaulding.  of  St,  Joseph,  Mich.,  party  of  the  second  part,  have  bargidned  and 
sold,  and  by  these  presents  do  grant  and  convey,  to  the  said  paity  of  the  second 
part,  my  stoclc  of  hardware,  tinners'  tools,  and  store  fixtures,  now  in  the  store 
occupied  by  me  in  Three  iiivers,  Micliigan;  exoeptingand  resfrvingfromsaid 
stoclc  whatever  the  same  may  inventory  over  and  above  the  sum  of  four 
thousand  and  five  hundred.  The  excess  of  said  inventory  over  the  sum  of 
$4,50o  the  said  Newton  Pierson  is  to  talte  from  said  stock  in  hardware,  if 
the  pai'ty  of  the  second  part  so  agrees.  And  the  said  party  of  the  second  part, 
in  consideration  of  the  premises,  hath  agreed  to  pui'chase  said  stoctc  of  hard- 
ware, tinners'  tools,  and  store  Axtiires  above  mentioned,  of  said  lirst  party, 
and  agrees  to  pay  for  the  same  the  sum  of  four  thousand  and  five  hundred 
dolhun  in  manner  following;  that  is  to  say,  the  sum  of  three  thousand  dollars 
by  coitveylng  to  the  first  party  his  farm  of  sixty-three  acres,  situated  and  de- 
scribed as  follows:  South  part  of  the  east  half  of  section  twenty,  in  the  town, 
ship  of  Mottville,  St.  Joseph  county,  Mich.  Sidd  land  is  now  particularly 
known  as  the  farm  bought  by  the  second  party  of  the  estate  of  Henry  Hass. 
Tlie  balance  of  said  purctiase  money,  t(>-wit,  the  sum  of  one  thousand  five 
hundred  dollars,  to  be  paid  in  cash.  Tiie  conveyance  of  said  land  and  pay- 
ment of  said  money  to  be  made  as  soon  aa  inventory  of  said  stock  can  be  com- 
pleted. It  is  understood  and  agreed  between  the  parties  hereto  that  the  first 
party  is  to  iiave  one-fourtli  of  the  hay  and  corn  now  on  the  ground  on  said 
land  to  be  conveyed;  the  remainder  of  said  crops  being  reserved  by  second 
party.  The  land  to  be  conveyed  by  warranty  deed  to  first  party,  free  and 
clear  from  all  incumbrances.  The  said  stock  is  to  be  inventoried  and  delivered 
to  the  second  party  on  the  first  day  of  June,  1885 ;  and  tlie  deed  of  the  land  to 
be  conveyed  to  the  first  party  is  to  be  executed  and  delivered  tothe  first  party, 
June  1, 1885.  and  iMlance  of  purchase  money  to  be  paid  first  paityat  thesiime 
time  stock  is  delivered. 

"in  witness  whereof  the  pai-ties  hereunto  have  hereunto  set  their  hands 
and  seals,  this  twenty-fifth  day  uf  May,  1885. 

"in  pi-eseiice  of  B.  E.  Amdkews.  NEMrroN  Pierson, 

"Jambs  H.  Spauldino," 
It  will  be  noticed  that,  while  the  contract  contemplates  that  the  inventory 
shall  be  made,  it  nowhere  states  by  wiiom  it  shall  lie  made.  It  also  contem- 
plates that  an  appnusal  of  the  goods  inventoried  shall  be  made,  hut  It  does  not 
state  by  whom,  or  upon  wliat  basis,  sucli  appraisal  or  vhI  uation  shall  be  made. 
The  parties  undersloixl  that  there  were  over  $4,500  wortli  of  goods  in  the 
atoclt,  Including  tbe  Uuners*  tools  uid  fixtures;  and  the  contract,  iu  effect,  is 
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nn  agreement  to  sell  94.500  worth  of  stock  out  <rf  the  stoA  ot  hnrdware  tben 
in  the  store.  The  excess  ot  the  appraised  value,  as  Inventoried*  Fterson  was 
to  take  out  of  the  stock  of  hardware,  if  Spaulding  so  agrees ;  but,  if  Spauldioff 
does  nut  so  agree,  what  Uken?  There  is  no  agreement  that  Spaulding  shall 
pay  for  snch  excess  in  money,  or  In  any  other  way,  and  none  that  I^erson 
shall  donate  them  to  SpaaMing  without  considenUion.  From  the  whtde  in- 
strument, it  appears  tliat  the  intention  of  the  parties  was  that  Pierson  should 
■dl  to  Spaulding  goods  to  the  value  of  $4,500,  and  no  more,  tor  the  consider- 
ation ei^ressed  in  the  contnust.  and  that  all  surplus  was  excepted  from  the 
sale.  We  must  r^ard  the  words,  "if  the  party  of  the  second  j^jt  so  agrees,  * 
as  surplusage,  in  the  jmper  construction  of  the  contractu 

Now,  as  bearing  upon  the  question  of  delivery,  it  is  apparent  that  the  par- 
ties intended  that  three  things  should  be  done  before  a  delivery  could  be  made: 
(1)  An  inventory  should  be  made  of  all  the  goods  in  store,  as  well  as  of  the 
tinners'  tools  and  fixtures;  (2)  the  goods  so  inventoried  should  be  appraised 
or  valued  upon  some  agreed  oasis;  (8)  after  this  was  done,  Pierson  should 
take  from  said  stock  of  hardware  the  excess  in  hardware,  so  that  the  property 
l^t  should  be  of  the  value  of  94,500.  When  this  was  done,  then  delivery 
could  be  made,  and  the  consideration  to  be  paid  by  Spaulding  was  to  be  paid 
in  the  manner  provided.  The  delivery  of  the  propaty  by  plaintiff  and  the 
conveyance  of  the  land  and  paj'ment  of  $1,500  were  to  be  simultaneous. 

It  will  be  readily  seen  that  an  important  factor  was  omitted  from  the  writ- 
ton  contract;  namely,  by  whom  and  upon  what  basis  the  several  items  in  the 
inventory  were  to  be  priced  or  valued.  This  being  a  purchase  of  nearly  the 
entire  stock  of  goods,  for  the  purpose  of  engaging  in  the  sale  of  the  same  at 
retail,  it  is  clear  that  the  parties  could  not  have  intended  that  the  purt^aso 
price  should  be  the  retail  market  value  in  that  place,  for  It  must  be  presumed 
that  the  purchaser  was  not  buying  merely  for  the  sake  of  selling  ngain  at  the 
same  or  less  price,  and. that  some  margin  of  proflt  was  contemplated  in  fixing 
upon  the  price  ss  between  these  parties.  Oral  tratlmony  was  introduced  to 
supply  this  defect  In  the  written  contract,  and  consisted  exclusively  of  state- 
ments of  the  parties  to  the  suit.  The  plaintifiF  testified  as  follows:  "After 
this  contract  was  made,  we  commenced  taking  an  inventory  on  the  twenty- 
eighth  day  of  the  same  month.  It  was  understood  that  we  should  commence 
on  the  28th,  and  James  H.  Spaulding  was  to  be  there  on  the  28th  with  his 
brother  Albert,  who  was  to  come  with  and  assist  him  in  inventorying.  Tbey 
both  came  on  the  morning  of  the  28th,  and  both  went  to  work  inventorying. 
In  tlie  first  place,  I  gave  each  the  coat-mark  of  the  goods  in  the  store,  except 
the  stoves,  iron,  and  nails.  All  steel  goods,  furnaces,  house  and  shelf  goods, 
were-marked  with  the  cost-mark  in  characters  which  almost  all  merchants 
use.  I  gave  the  cost-mark  on  h  piece  of  paper,  and  teught  it  to  them,  so  that 
they  could  look  at  any  article  of  goods,  and  compare  the  cost-mark  with  the 
list,  and  see  if  I  was  overchKi^ing  them  or  not.  We  commenced  inventory- 
ing, and  worked  two  or  three  hours,  but  did  not  make  much  headway,  as  peo- 
ple kept  coming  into  the  store.  I  suggested  whether  we  had  not  better  close 
up  than  to  take  the  inventory  In  that  sort  of  a  way,  and  keep  it  closed  until 
we  should  get  through.  James  H.  Spaulding  rather  objected  to  doing  that, 
as  he  preferred  to  have  the  store  kept  open,  on  account  of  forming  acquaint- 
ances, and  not  driving  trade  away.  We  kept  on  with  the  inventory  until  it 
Wiis  completed.  We  agreed,  as  a  l>asis  on  which  to  make  the  inventoi?,  that 
the  goods  purchased  within  a  year — that  is,  goods  that  had  not  l>een  in  the 
store  a  great  white — should  be  inventoried  at  what  it  cost  to  put  them  there. 
These  were  what  you  might  tenn  new  goods.  Goods  that  had  been  in  the 
store  quite  a  length  of  time,  perhaps  some  of  them  rather  old,  I  was  to  dis- 
count, and  make  the  price  less  than  they  had  cost.  When  we  came  to  this 
class  of  goods,  I  called  Mr.  Spaulding's  and  his  brother's  attention  to  them, 
and  I  showed  him  how  much  I  was  discounting  th«n,  and  there  were  not  any 
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goods  thftt  went  onto  the  nventoTy  of  that  kind  that  he  offered  an^  objection 
to  the  price  daring  the  whole  inventory."  On  cross-examination  he  farther 
testlfleu:  "After  we  had  agreed  upon  the  trade.  I  got  myattomeyto  draw  up 
the  contract.  I  don't  know  why  I  did  not  have  my  attorney  put  Into  the  con- 
tract ihe  basis  on  which  the  inventory  was  to  be  t^en.  I  did  not  think  of  it» 
I  suppose.  I  told  him  to  draw  up  a  contract  in  accordance  with  the  agree* 
ment  we  had  made.  There  was  a  verbal  agreement  between  defendant  and 
myself  as  to  how  the  f  nventoiy  was  to  be  taken,  and  I  agreed  to  stay  and  as- 
sist him.  The  agreement  between  Mr.  Spaulding  and  I,  in  regard  to  the  in- 
ventory, was  that  the  best  stock  was  to  be  Inventoried  at  what  it  cost  within 
a  year,  at  a  reasonable  time,  and  the  balance  of  the  stodc  was  to  be  invento- 
ried at  what  it  was  worth,  as  near  as  we  coold  get  at  it.  I  had  been  in  the 
hardware  budness  about  twenty-five  years  in  Three  Rivers.**  The  defendant 
testified  that  the  agreement  was  that  Pierson  Bhonld  put  the  stock  of  goods  in 
the  trade  a  great  deal  better  than  wholesale  prices;  that  he  stated  that  there 
were  not  more  than  Sl&O  to  (200  worth  of  stale  goods,  and  the  rest  were  new; 
that  the  principal  buslneas  of  his  life  had  been  farming,  and  Ive  knew  nothing 
about  the  hardware  business;  that,  in  a  day  or  two  after  the  contract  was 
drawn,  Mr.  Pierson  commenced  to  take  the  inventory;  that  he  did  not  assist 
in  making  the  inventory;  that  his  brother  was  there  part  of  the  time,  and  as- 
sisted by  setting  goods  back;  that  Pierson  gave  him  his  cost-mark,  but  he  did 
not  understand  it;  that  an  arrangement  was  made  about  selling  goods  while 
the  inventory  was  being  taken ;  that  Pierson  said  he  would  keep  the  store 
open,  and  sell  goods  right  along,  and  he  would  make  a  memorandum,  and 
take  it  from  the  inventory  after  it  was  completed,  and  he  took  the  money  that 
was  taken  during  the  inventory;  that  the  inventory  was  taken  by  Pierson, 
examining  the  goods,  counting  the  articles,  making  a  memorandum  of  them, 
and  In  the  evening  he  would  extend  the  items;  that  he  did  not  consult  wit- 
ness about  the  manner  of  making  it.  the  prices,  or  anything  of  the  kind.  He 
went  on  in  this  way  until  the  inventory  was  completed. 

From  the  foi'egolng  testimony,  it  appears  that,  by  the  tacit  understanding 
of  both  parties,  the  plaintiff  was  to  and  did  make  out  the  inventory  under  the 
agreement.  The  parties  disagree  as  to  the  basis  of  valuation  which  he  should 
place  upon  the  articles  inventoried.  The  plaintiff  testifies  that  defendant  as- 
sented to  the  values  or  prices  afitxed  to  the  several  articles  as  they  went 
along;  the  defendant  teatities  that  he  did  not  assent  to  the  prices  affixed,  but 
reserved  Iiis  approval  until  the  inventory  should  be  completed,  and  he  Iiiid  an 
opportunity  ot  submitting  it  to  some  disinterested  person  acquainted  with  the 
business.  Upon  the  plaintiffs  claim,  he  was  called  upon,  under  the  circura- 
stiinces,  to  exercise  entire  good  faith  towards  defendant  in  the  listing  and 
valuation  of  the  goods.  The  testimony  in  support  of  the  respective  claims 
was  left  by  the  court  to  the  Jury,  with  proper  instructions,  as  well  as  the  claim 
of  the  defendant  that  he  had  been  fraudulently  imposed  upon  by  the  plaintiff 
in  making  the  inventory.  Both  parties  agree  that  the  inventory  was  not  com- 
pleted until  the  eleventh  of  June,  and  the  plaintiff  testifies  that  it  footed  up 
to  $4,76ti;  that  he  asked  defendant  if  he  could  sell  the  surplus  to  him,  and  he 
said,  "No;  that  hedid  not  want  it;"  that  witness  then  said,  of  course  lie  would 
take  it  himself;  "and  we  made  a  memorandum  of  what  he  would  take,  and 
showed  it  to  defendant  that  day,  and  took  it  out  of  the  stock. "  Plaintiff  fur- 
ther testified  that  when  be  got  the  inventory  completed,  on  the  eleventh  day 
of  June,  he  showed  it  to  defendant,  and  asked  him  to  close  up  the  trade.  He 
said  he  would  like  to  have  a  hardware  man  come  and  look  it  over.  That  at 
first  witness  objected,  but  finally  consented;  and  Mr.  Spaulding  got  a  Mr. 
Jonee,  a  hardware  man  fromMarcellus,  to  comeaud  look  over  the  stock.  As 
a  result  of  this  examination,  defendant  refused  to  carry  out  the  agreement, 
and  plaintiff  immediately  commenced  this  suit  by  attachment  upon  the  stock 
of  goods,  tools,  and  fixtures  mentioned  In  the  agreement. 
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The  rlglit  of  plaintiff  to  maintain  hla  action  depends  upon  whether  the  goods 
were  delivered  so  as  to  pass  the  title  of  the  property  to  defendant.    A  mere 
offer  to  deliver,  wiUioiit  acceptance,  would  not  pass  the  title  to  defendant. 
Bull)  counts  of  plaintiff's  declai'ation  averthfit  defendant  accepted  the  goods, 
and  entt^red  into  and  took  possession  of  the  same.    Seveml  of  the  errors  as- 
signed relate  to  the  admission  of  testimony,  against  defendant's  objection, 
wliich  plaintiff  was  permitted  to  introduce  to  prove  delivery  and  acceptance. 
Plaintiff  claims  that  he  delivered  possession  upon  the  evening  of  the  eighth  of 
June.   He  testified:  "We  got  the  inventory  completed  on  the  evening  of  the 
eighth  of  June,  and  I  had  a  conversiitiou  with  the  Spauldings  that  evening, 
and  told  them  that  I  had  the  inventory  completed;  that  is,  I  liad  all  the  goods 
on  paper,  and  that,  if  I  continued  to  run  the  store  in  my  name,  we  would  have 
to  keep  an  account  of  everything  sold.   That  would  be  quite  a  little  bother, 
and,  if  they  saw  Qt,  they  could  take  the  store  in  the  morning,  and  run  it 
themselves.   They  consulted  together,  and  concluded  to  do  sa   They  said 
they  would  take  the  store  in  the  morning.   They  took  possession  of  the  store 
in  the  morning.   James  H.Spaulding  did."    The  objections  to  the  testimony 
bearing  upon  the  question  of  delivery  and  acceptance  will  be  considered  with 
reference  to  the  ninth  of  June,  when  plaintiff  claims  a  delivery  and  accept- 
ance to  have  taken  place.   Tlie  plaintiff  was  permitted  to  introduce  evidence 
showing  that  between  the  twenty-eighth  of  May  and  June  9th,  while  the  in- 
ventory was  being  made,  the  defendant  waited  upon  customers,  sold  goods 
from  liie  stock,  said  that  he  had  purchased  the  stock,  that  there  was  a  new 
fii-ui  of  Spitulding  Bros. ;  that  on  the  third  or  fourth  of  June  lie  gave  an  order 
to  a  traveling  salesman  for  some  wire  fence,  and  had  it  billed  to  Spaulding  A 
B  o.;  that  he  tmughi  some  goods  of  the  Michigan  Stove  Company,  and  of 
Lock  wood,  Taylor  &  Co.,  of  Cleveland,  Ohio,  on  the  third  or  fourth  of  June; 
that  about  the  first  of  June  he  sold  a  stove  to  Mr.  Andrews,  and  took  a  note 
for  $10;  that  he  sold  some  wire  fence  to  another  Mr.  Andrews,  who  paid  him 
for  it.— and  other  like  testimony.   Upon  plaintiff's  theory  and  testimony  thai 
the  goods  were  not  delivered  until  the  morning  of  the  ninth  of  June,  this  tes- 
timony should  have  been  excluded.   All  these  transactions  were  had  under 
the  nrrangement  tliatthe  store  should  be  kept  open  for  trade,  and  in  contem- 
pLitiou  that  a  sale  would  be  consummated  in  accordance  with  the  written 
agreement.   It  had  no  bearing  upon  the  actual  fact  whether  there  was  a  de- 
livery and  acceptance  on  the  ninth  of  June.   Its  reoeptioncoutd  not  be  other- 
wise than  to  have  a  damaging  effect  upon  the  Jury.   Its  direct  tendency  was 
to  confuse  and  mislead  them.  The  defendant  denla  that  there  was  any  deliv- 
ery or  acceptance  at  any  timet  and  denies  that  he  even  took  possession  of  the 
goods.   Indeed,  it  is  dilflcult  to  reconcile  the  plaintiff's  theory,  that  there  was 
a  delivery  and  acceptanoe  on  the  ninth,  with  tlie  terms  of  tlie  written  con- 
tract, which  he  does  not  claim  was  modified,  which  provides  only  f<»*  a  sale 
84,500  worth  of  goods;  the  surplus  being  excepted  and  reserved  from  such 
sale,  and  which  he  was  to  select  out  from  the  stock  of  hardware  before  a  de- 
livery could  be  made.   He  testified  that  the  inventory  was  not  complete,  and 
Uie  valuations  extended,  until  the  11th,  when  he  could  for  the  first  time  as- 
certain tlie  extent  of  the  surplus,  and  when  he  says  he  in  fact  did  select  oat 
goods  to  the  amount  of  such  surplus.   Manifestly,  the  title  had  not  passed 
before  this.   If  it  liad,  it  would  have  required  a  I'^urchase,  instead  of  a  s^ 
lection  of  tlie  articles  not  sold. 

Pierson  also  testifies  that  on  the  evening  of  the  eighth  ol  June  he  told  his 
tinner,  who  had  one  key  of  the  store,  and  he  (Piei-son)  bad  another,  to  hand 
his  key  to  Spaulding;  and  the  tinner  testified  tliat  he  offered  tlie  key  to  Spauld- 
ing  the  next  moniing,  and  ijpaulding  told  him  to  keep  it,  and  open  up  the 
stoiv.  This  was  in  the  store  after  it  was  opened.  Pierson  testified  that  the 
safe  was  included  In  tlie  sale  to  defendant;  that  he  did  not  instruct  Spauldiog 
In  thtj  combinaliou;  that  he  continued  to  use  the  safe  himself,  and  tiie  itoie» 
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under  an  agreement  with  Spanlding.  and  held  one  kej  of  the  store  until  the 
commencement  of  this  suit,  when  the  sherift  attached,  when  both  keys  of  the 
store  were  delivered  to  the  sheriff.  In  view  of  the  terms  of  the  written  con- 
tract, which  were  not  uiodilled,  or  claimed  to  have  been,  it  appears  to  me 
that,  if  any  possession  was  given  on  the  nlntii  of  June,  it  was  a  qualified  pos- 
session simply,  for  convenience,  subject  to  the  completion  of  the  contract, 
and  in  expectation  that  it  would  be  consummated  in  good  faith  by  the  par- 
ties; and,  when  the  surplus  was  ascertained,  the  selection  would  be  made  by 
plaintiff,  and  then  delivery  would  be  made  in  accordance  with  the  terms  of 
the  written  agreement.  But  this  was  not  the  theory  of  the  plaintiffs  claim, 
which  was  that  the  delivery  and  acceptance  were  consummated  on  the  ninth 
day  of  June,  so  that  the  title  to  the  goods  passed  to  defendant  at  that  time. 
If  the  sale  had  been  of  the  entire  stock,  so  that  nothing  remained  tobe  done  to 
identify  the  goods  sold  from  those  not  sold,  there  might  have  been  a  delivery 
before  the  completion  of  the  inventory  by  the  agreement  of  the  parties,  and 
actually  carried  into  effect;  or  if  there  was  a  conditional  delivery  in  this  case, 
and  actual  possession  given  of  the  entire  stock,  subject  to  the  completion  of 
the  inventory,  the  ascertainment  of  the  excess  of  value  over  $4,500,  and  the 
selection  of  goods  to  the  amount  of  such  excess,  then,  upon  completion  of  the 
inventory,  and  the  selection  and  removal  of  the  goods  equal  to  the  excess,  the 
delivery  would  be  complete,  and  acceptance  would  be  presumed,  if  the  de- 
fendant continued  to  hold  or  retain  possessioii  after  such  selection  and  re- 
moval, unless  he  had  been  defrauded  by  the  plaintiff  in  the  transaction,  and 
such  fraud  had  not  yet  been  discovered  by  him.  There  was  testimony  in- 
troduced which  tended  to  prove  this  hypothesis;  but  the  cause  was  not  sub- 
mitted to  the  jury  upon  this  theory,  but  ujjon  the  theory  of  an  absolute  de- 
livery and  acceptance  on  the  ninth  of  June,  which,  under  the  contract,  it  was 
impossible  to  make  at  that  time.  The  testimony  as  to  what  was  done  by 
the  parties  after  the  eighth  of  June,  tending  to  show  that  defendant  had  pos- 
session, was  admissible  to  prove  aqualifled  delivery,  and  which  might  be  con- 
strued into  an  acceptance  if  retained  after  plaintiiC  had  made  his  selection, 
and  removed  his  goods  from  the  stock. 

It  is  not  necessary  to  pass  upon  the  exceptions  to  the  charge  d  the  court, 
nor  to  point  out  some  errors  which  we  discover  therein,  as  upon  another  trial 
they  will  not  be  likely  to  recur. 

The  judgment  is  reversed,  and  a  new  trial  awarded. 

MOBSB  and  Shbbwood,  JJ.^  oononrred.  Oampbell,  0.  J.*  did  not  Bit. 


PoNTiAo.  0.  &  P.  A.  B.  Co.  V.  King. 

(Supreme  Omrt     Miehigan.   January  6, 1888.) 

CoKTRAon  —  Nora  Patabli  ''Wnnr  Cabs  shall  Buir"iD  Statcd  Plaob— Oomrauo- 
Tioa  Tbaikb. 

Defendant  made  a  note  payable  to  plaintiff  10  days  after  its  cars  should  nm  to  a 
stated  place,  if  that  should  be  in  18  iiionths ;  otherwise  to  be  null  and  void.  The 
track  was  laid  from  one  terminos  to  the  point  within  the  time,  and  dally  construo- 
tioD  trains  ran:  but  it  was  not  open  to  ft«if{htB  or  paaBenoerB  for  some  months 
after  the  time.  In  an  acMon  on  the  note  plafntlff  asked  for  the  following  instrao- 
tions,  in  effect:  (1)  If  plaintiff 's  cars  ran  to  the  place  in  the  time,  it  could  re- 
cover. (2)  That  it  was  not  necessary  that  the  road  be  completed  through  in  the 
time.  <3J  That  cars  run  its  entire  length.  (4)  If  the  track  was  laid  from  one  ter- 
minus to  the  place  in  the  time  so  that  constrnction  trains  could  ran,  plainUff 
could  recover.  These  the  court  refnsed,  and  instructed  in  inbstance,  that  a  fair  con- 
struction of  the  contract  was  that  the  road  was  to  be  open  to  fWighta  and  paasen- 

?er8  in  the  time;  and  it  being  admitted  it  was  not,  they  would  find  for  defendant. 
feid,  that  the  instruction  given  was  erroneous;  and  the  instructions  asked  for 
should  have  been  given,  and  the  case  given  to  the  jury. 

£rror  to  circuit  court,  Toscola  county;  Bsagh,  Judge. 
v.36i(.w.no.8 — 45 
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jlmimjiffMiipcmapiomisaorjiiote.  Trial  b^Jniy.  YcsdictaDdjadgment 
for  defei^ant,  Robert  H.  King.  FUUntiff  brings  error. 
Aug.  C.  Saldwint  for  appellant.   Blaek  if  Coroorun,  for  ^>pellee. 

Shkbwood.  J.  The  plaintiff  declares  in  asnimpnt  apon  a  note  of  which 
the  following  Is  a  copy: 

"•150.00.  Nrwbebrt.  October  8. 1881. 

"For  value  received,  uidto  aid  Uie  Pontiac,  Oxford  APort Austin Bailroad 
Go.  to  construct  its  road,  I  hereby  promise  and  agree  to  pay  to  the  wder  of 
the  said  company  the  sura  of  one  hundred  and  fifty  dollars,  within  ten  days 
after  the  <»r8  shall  run  upon  said  road  to  within  one^ird  of  a  mile  of  New- 
berry, provided  the  same  is  done  within  18  months  from  date;  otherwise  to  be 
nuU  and  void.  Bobsbt  Kino." 

The  common  counts  are  also  added.  Plea  general  issue. 

This  cause  was  tried  in  the  Tuscola  circuit  by  jury  before  Judge  BKAcn. 
On  the  trial  the  plaintiff,  beside  offering  the  note  in  evidence,  gave  testimony 
tending  to  show  that,  in  the  fall  and  winterof  1881  and  188%  the  company  pro- 
ceeded to  construct  its  road,  beginning  at  Caseville,  the  northern  tern^nns, 
and  working  south  towards  Newberry,  {now  Kingston,)  nutU  the  road  was 
graded,  tied,  and  ironed  through  Kingston  to  Clifford  several  miles  south,  and 
about  46  miles  south  of  Caseville.  The  track  ran  and  was  laid  within  50  rods 
of  the  principal  business  street  in  Kingston  on  the  first  day  of  April,  1883, 
and  was  continued  south,  and  completed  to  Pontiac  in  the  month  ot  July 
thereafter.  The  testimony  further  tended  to  show  Uiat  construction  trains 
began  to  run  dally,  passing  and  repassing  over  the  road  through  Kingston, 
before  April  5,  1883,  but  the  road  was  not  ballasted  nor  completed  through 
Kingston  until  after  tlie  fifteenth  of  April.  Plaintiff  also  gave  evidence  of 
the  incorporation  of  the  company,  and  it  was  also  conceded  that  the  road  was 
nut  in  fit  oundition  for  use,  and  freight  and  passenger  trains  did  not  begin  to 
run  until  October  1. 1883.  By  the  Muendcd  articles  of  incorporation,  it  ap- 
peared that  the  nortliern  termination  of  the  road  had  been  changed  from  Fort 
Austin  to  Ctiseville,  in  the  county  of  Huron.  The  defendant  also  gave  testi- 
mony tending  to  show  that  during  the  summer  of  1883,  and  until  October  1st, 
tbe  plaintiff  was  a  merchant,  and  liad  to  haul  his  freight  into  Kingston,  by 
wagon.  The  foregoing  is  the  substance  of  all  the  testimony  given  up<Mi  the 
points  raised  In  the  case. 

Counsel  for  the  plaintiff  asked  the  court  to  charge  the  jury:  "First,  By 
the  terms  of  the  note  in  this  case,  if  the  cars  on  plaintiff's  road  were  running 
within  the  -time  prescribed,  April  11,  1883,  to  within  one-third  of  a  mile  of 
Newberry,  the  plaintiff  would  he  entitled  to  re<»ver.  Second.  Tliat  it  was 
not  necessary  that  the  plaintiff's  road  should  be  completed  its  entire  length, 
or,  thtrdt  that  cars  should  be  running  its  entire  length.  Fourth.  If  the  rail- 
road track  was  laid  from  one  of  its  termini  within  the  time  and  within  the 
distance  of  Newberry,  and  construction  trains  were  passing  over  it  from  Case- 
ville, the  northern  terminus  to  Newberry,  and  beyond  the  place  southerly, 
within  18  months  from  October  8,  1881,  then  the  plaintiff  would  be  entitled 
to  recover  the  amount  due  upon  the  note,  and  interest,  even  If  the  road  was 
not  ballasted  and  completed."  These  requests  were  nil  refused,  and  the  re- 
fusals severally  excepted  to,  and  the  circuit  judge  thereupon  charged  the  jury 
as  follows:  "On  the  part  of  the  plaintiff  it  is  admitted  that  the  road  was  not  in 
such  condition  eighteen  months  from  date  that  regular  traffic  had  taken  place 
upon  it,  or  cuuld  be  done  upon  the  road.  The  plaintiff  insists,  as  a  matter  of 
law,  that  the  simple  running  of  construction  trains  over  tbe  road  was  a  oum- 
pliance  with  the  contract.  And  he  also  says  that  the  question  is  purely  a 
question  of  law  as  to  whether  it  was  a  compliance  with  the  contract  or  not. 
TItere  were  no  passenger  or  freight  cars  run  upon  the  road,  and  the  road  was 
not  Oi>en  for  general  traffic.  1  charge  yon,  as  a  matter  of  law,  as  the  cou- 
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stractton  of  ttds  eantotct  is  for  the  court,  that  a  reasonable  and  UtSi  eonatmo- 
tion  of  this  contruct  js  that  eighteon  months  from  the  date  of  the  note  the 
road  was  to  be  in  sach  a  condition  that  it  was  open  for  passenger  and  freight 
traffic,  and  it  is  admitted  bj  the  ptmntlfE  that  it  was  not  in  audi  a  condition; 
consequently  I  charge  you  to  render  a  verdict  of  no  cause  of  action,  without 
leaving  your  seats."  The  verdict  was  taken,  and  judgment  entered  thereon, 
as  directed  by  the  court. 

The  exceptions  to  the  refusal  of  the  court  to  give  the  plaintitTs  request  to 
charge,  and  the  direction  given  in  the  charge,  are  relied  upon  here  for  a  re- 
versed We  think  the  circuit  Judge  erred  in  his  rulings  In  the  construction  he 
gave  to  the  contract  between  the  parties.  The  pnHnise  of  the  plaintiff  was 
not  to  build  and  perfect  its  road-bed  and  track,  or  Its  rolling  stock  and  equip- 
ments, within  the  18  months,  to  the  point  named,  bat  to  construct  within  that 
time  its  road-l>ed  and  stock,  and  so  far  perfect  the  same  that  cars  could  be  run 
over  the  road,  and  actually  make  such  run  within  the  Ume  stated.  Tbis  it 
did,  and  the  subsequent  completion  of  the  road  Is  evidence  undisputed  of  Uie 
good  faith  with  which  it  was  done.  If  anything  more  was  contemplated  or 
required  by  the  defendant  when  he  gave  his  note,  he  fblled  to  have  it  stated 
in  his  contract  with  the  plaintiff.  It  la  a  matter  of  common  knowledge  that 
much  usually  remains  to  be  done  In  completing  a  railroad  track,  and  In  mak- 
ing it  safe  for  regular  freight  and  passenga-  business,  long  after  the  cars  have 
commenced  running  upon  it.  It  was  to  aid  in  its  construction  that  this  note 
was  in  part  given.  The  road  was  a  contlnnons  one,  and  to  secure  Its  con- 
struction to  Kingston  within  a  certain  time  was  the  principal  object  the  de- 
fendant had  in  view  at  the  time  he  gave  itie  note.  Once  thov,  hekne  w  it  would 
not  remain  long  unfit  for  use.  Witb  a  track  so  far  c(Hnpleted  as  to  admit 
of  cars  passing  over  for  a  distance  of  40  miles,  no  company  would  fail  to  use 
It  in  its  regular  business  at  the  earliest  possible  moment.  We  think  the  com- 
pany, after  receiving  this  note,  in  its  subsequent  action,  did  all  tliat  either 
party  could  have  reasonably  expected  or  intended  at  the  time  it  was  made,  and 
we  should  not,  in  giving  construction  to  the  contract,  add  any  new  conditions 
to  be  performed  by  either  party;  and  this  It  seems  quite  dear  we  should  do 
were  we  to  adopt  the  construction  asked  for  by  the  defendant's  counsel.  The 
requests  of  counsel  for  the  plaintiff  should  have  been  given,  and  the  cause 
submitted  to  the  jury.  Swartwout  v.  Sailroad  Co.t  24  Mich. 389;  Sailroaa 
Co.  V.  Sactm,  33  Mich.  466;  T^oioer  v.  Railroad  Co.,  34  Mich.  828;  StoweU 
V.  Stowelh  45  Mich.  364,  8  K.  W.  Bep.  70. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

HoBaB  and  Chaxpun,  JJ.,  concurred.  Gamfbsll,  G.  J.,  did  not  At 


Frbnoh  V,  Pitch. 

(Stipremt  Ocntrt  of  MUMaon.   Jannsry  ff,  1888.) 

Appeal — ^Tbaitscbipt — Refusal  ot  Jodoe  to  Settle  Bill — Costs. 

Under  How.  St.  Mich,  g  6515,  where  the  judge  refuses  to  make  an  order  requiring 
the  offidat  stenographer  to  make  and  tile  a  copy  of  the  testimony  and  proceedings 
in  the  case;  and  ^et  refuses  to  settle  a  bill  of  exceptions  without  such  transcript, 
the  parb3r  appealing  who  is  obliged  to  obtain  and  pay  for  it,  is  entilled.  in  case  ne 
prevails  in  toe  higher  court,  to  liave  the  amount  so  paid  taxed  as  a  legitimate  ez- 
penditnreln  the  case;  following  Brtulfardj,  Vmion,  27  N.W.Bep.  S, 

£rror  to  circuit  court,  Kent  county. 

Motion  for  retaxation  of  costs. 

Bimey  Boyt,  for  the  motion.  JET.  B.  FaUa99,  contra. 

Per  CimiAM.  The  item  of  costs  in  dispute  is  a  claim  of  $62  for  copy  of 
stenographer's  minutes  used  in  settling  bill  of  exceptions.  The  facts  as  to 
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the  use  of  this  copy  are  similar  to  those  in  Bradford  v.  Vinton,  27  N".  TV.  Rep. 
2,  and  that  case  must  govern.  The  defendants  counsel  requested  the  circuit 
judge  in  the  present  case  to  make  an  order  requiring  the  stenographer  to  file 
u  copy  of  the  testimony  in  the  cause,  but  the  court  refused  to  do  so.  The 
counsel  then  procured,  at  the  expense  of  $62,  certain  portions  of  the  testimony, 
showing  that  the  same  was  necessaty  to  the  settlement  of  the  bill.  This 
testimony  was  also  used  by  the  counsel  for  plaintiff  in  preparing  amendments 
to  the  bill,  and  the  circuit  judge  certiSes  that  such  testimony  was  used  before 
him,  and  was  necessary  to  the  settlement  of  the  bill  of  exceptions  in  the  case. 
It  only  differs  from  Bradford  v.  Vinton  in  that  there  is  no  showing  that  the 
court  refused  to  settle  the  bill  without  a  copy  of  the  testimony;  but  the  cer- 
tificate of  the  circuit  judge  shows  the  necessity  of  the  expenditure  for  this  tes- 
timony. 

The  item  was  correctly  taxed  by  the  clerk  of  this  court,  and  the  motion  for 
retaxation  is  denied. 


IixiCK  9.  Fliht  ft  F.  H.  B.  Oo. 

[Supreme  Court  of  Michigan.   January  6.  1888.) 

1.  Hastes  add  Sebvaht— Ribks  Incident  to  EHPLOTMEirr^IajtmT  to  Bbaxexan. 

A.  braketiian  on  a  freight  train  mm  standing  on  a  flat  car,  and,  while  the  tr^n 
waaapproachlnga  hridKe.  the  engineer  signaled  for  brakes,  and,  in  responM  thereto, 
the  brakeman  immediately  spranf;,  and  canght  the  round  of  the  laddie  on  the  side 
of  a  box  car,  and,  swinging  himaelf  around  to  aecend,  his  body  cameao  &r  ont  as 
to  come  in  contact  with  the  truasea  oTthe  bridge  with  such  force  that  he  was  thrown 
from  the  ladder,  ran  over  by  the  train,  and  killed,  ^eU,  that  his  death  "was  one 
of  the  accidents  incident  to  nis  employment,"  and  there  conld  be  no  reeoTcry.* 

2.  Railboad  (jOHPAiTiBa — Nbolioekck — DirEcriTB  Bbidoi — Ikjubt  to  Bbakbmav. 

On  the  trial  of  an  action  for  damages  for  the  ni^ligent  ktlbng  of  a  brakeman,  hj 
reason  of  a  defective  and  imivoperly  constructed  bridge,  it  was  shown  that  the 
bridge  was  13  feet  and  4  inches  wide  between  the  trusses,  which  were  10  feet  high ; 
that  it  had  been  in  use  a  number  of  years ;  that  it  was  sound,  and  safe  for  the  pas- 
sue  of  trains,  and  without  defect,  and  In  good  repair,  at  the  time  of  the  accident. 
Meld,  there  was  no  negligence  on  the  part  of  the  company. 

Error  to  circuit  court,  "Wayne  county. 

The  plaintiff,  Henry  3.  Blick,  administrator  of  the  estate  of  Frederick  J. 
Ulick,  deceased,  brought  this  action  against  the  defendants,  tlie  Flint  &  Fere 
Marquette  Railroad  (Xtmpany,  for  the  negligent,  killing  of  his  deceased.  The 
circuit  judge  instructed  the  jury  to  render  a  verdict  for  defendanf.  Plaintiff 
brings  error. 

F.  A.  Bdkert  for  appellant.   Wimer  d  Draper  and  f  .  Jf.  Camphellt  iot 

appellee. 

Shekwood,  «r.  The  plaintiff's  intestate  was  a  brakeman  on  the  defend- 
ant's cars,  and,  as  plaintiff  claims,  was  kilted  through  the  negligence  of  the 
company  in  constructing  and  maintaining  an  improper  and  dangerous  rail- 
road bridge  on  the  line  of  its  ruad  near  Chippewa  station,  in  the  county  of 
Osceola.  It  is  for  the  killing  of  young  IlUok,  by  reason  of  such  n^iigence 
on  the  part  of  the  defendant,  this  suit  is  brought,  and  sought  to  m  main- 
tained. The  only  wrong  counted  upon  in  the  plaintifiTs  dttdaratdon  is  that 
the  defendant  was  negligent  in  maintaining  an  improperly  constructed  bridge. 
The  only  defect  claimed  in  this  construction  is  ttiat  the  bridge  should  have 

1  Respecting  the  risks  of  employment  assumed  by  an  employe,  see  Keedhata  v.  Bail- 
road  Co.,  (Ky.)  8  S.  W.  Rep.  797;  Bogenschutz  v.  Smith,  Id.  800;  Scott  v.  Bailway  & 
Nav.  Co.,  (Or.)  13  Pac.  Bep,  98;  Hickey  v.  Taaffe,  (N.  Y.)  12  N,  E.  Bap.  286;  Hatt  v. 
Nay,  (Mass.)  10  N.  £.  Bep.  807 ;  Railroad  Oo.  v.  Frawley,  and.)  9  K.  E.  Aep.  584,  and 
note;  Knappv.  RailroadCo.,  (Iowa,)S2N.W.Bep.l8;  KnhnsT.  Railroad  Co.,  {Iowa,} 
81  JH.  W.  Sep.  868;  Schults  v.  Bailxoad  Co.,  (Wis.)  Id.  321,  and  note;  Railroad  Go.  t. 
Gower,  (Tenu.)  8  8.  W.  Bep.  824. 
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been  made  wider  than  it  waa;  that  ordinary  careand  good  rnilioading required 
tills;  tliat  the  bridge  waa  but  lit  feet  and  4  incliea  wide  between  the  trusses* 
which  were  10  feet  liigb,  whereas  it  should  liave  been  at  least  14  feet  between 
them.  The  case  was  tried  in  the  Wayne  circuit  court  by  jury,  and  at  the 
close  of  the  trial  the  circuit  judge  instructed  the  jury  that  the  peril  which 
overtoc^  the  plaintifT,  and  caused  his  death,  **  was  one  of  the  aoctdenta  inci- 
dent to  his  employment, "  and  directed  the  verdict  for  the  defendant.  The 
plaintiff  asks  a  review  <hE  the  case  in  this  court. 

Tlie  main  facts  in  the  case  were  undisputed.  The  bridge  at  Chippewa  sta- 
tion was  built  about  nine  years  ago,  and  tliere  is  no  question  but  that  it  was 
well  and  sti-ongly  built,  and  at  the  time  of  the  accident  was  sound  and  In  good 
repair,  and  that  no  accident  of  the  kind  had  ever  occurred  there  before;  that 
the  track  of  the  road  was  in  the  center  of  the  bridge;  tliat  the  ear  upon  which 
the  deceased  was  riding  and  was  Injured  was  a  box  freight  car;  that  at  the 
time  of  the  accident  he  was  climbing  up  the  side  of  the  car  upon  a  ladder,  for 
the  purpose  of  setting  the  brakes,  which  were  worked  from  the  top  of  the  car; 
that  the  train  was  approactiing  the  bridge  at  the  time  the  conductor  signaled 
for  brakes;  that  the  plaintiff,  who  was  standing  upon  a  platform  car  next  to 
the  box  car  at  the  time,  immediately  sprung  for  the  bridces,  caught  the  round 
of  the  ladder  on  the  side,  and  near  the  end  of  the  box  car,  and  while  swinging 
himself  around  the  corner  of  which  to  go  up  the  ladder,  and  in  his  effort  to 
reacli  the  ladder,  he  threw  his  body  out  so  far  as  to  come  in  contact  with  the 
bridge  as  the  car  reached  it,  and  he  was  struck  with  such  force  as  to  throw 
him  from  the  ladder  to  the  track,  where  he  was  run  over  and  Icilled.  The 
testimony  also  shows  ttint,  at  the  time  the  hrakeman  started  fur  the  ladder, 
the  conductor  of  the  train  stood  near  hiiD)  and  as  the  hrakeman  grubbed  the 
ladder  upon  the  side  of  the  box  car,  and  was  swinging  himself  around  to  go 
up,  the  conductor  made  an  efTort  to  stop  liim,  and  "hallooed  to  him  to  look 
out  for  the  bridge."  The  brakeman  apparently  did  not  hear  the  conductor, 
or,  if  he  did,  the  warning  was  not  heeded.  Tlie  ladders  on  ihe  defendant's 
box  cars  are  on  the  side,  and  near  the  end  of  them.  The  ends  are  provided 
with  a  handle,  which  the  brakeman.  on  leaving  a  dat  car  to  go  up  on  the  box 
car.  lays  hold  of,  and  then,  by  swinging  himself  iiround  the  comer  of  Ihe  car,  is 
able  to  reach  the  ladder  with  his  foot.  -The  ladder  consists  of  iron  bars  ex- 
tending out  from  the  side  from  three  to  four  Incli^;  upon  the  roof,  when 
reached,  is  a  handle  to  assist  the  brakeman  in  ascending  and  descending.  At 
the  time  of  the  accident  the  brakeman  had  been  in  the  emplby  of  the  company 
about  four  months,  and.  when  he  was  injured,  he  had  been  braking  for  the 
defendant  over  100  days;  passing  over  the  bridge  twice  a  day  during  tliat  time. 
The  bridge  is  about  rods  east  of  the  station,  and  in  sight  from  the  same. 
Benjamin  Douglass,  a  bridge  engineer,  and  an  expert  in  the  business,  waa 
sworn  and  examined  on  the  partof  fhe  plaintiff,  and  testified  that  he  had  been 
employed  in  the  Detroit  Bridge  &  Iron  Works;  that  he  is  now  in  the  employ 
of  the  Michigan  Central  Railroad  Company,  in  the  chief  engineer's  office,  and 
is  engaged  in  getting  up  plans  and  specifications,  and  examining  plans;  that 
the  standard  width  of  railroad  bridges  which  have  trusses  at  the  sides  is,  at 
the  present  time,  on  the  Michigan  Central,  fourteen  feet  in  the  clear  bet  ween  the 
trusses;  that  "fourteen  feet  is  almost  universal.  You  will  find  narrower 
bridges.  A  great  many  roads  have  narrower  bridges, — a  few  narrower  ones; 
but  they  are  older  bridges;''  that  the  Michigan  has  three  narrower  than  four- 
teen feet,  but  he  does  not  know  of  any  built  narrower  in  the  present  state  of 
the  art;  that  his  knowledge  of  the  stiindard  width  of  bridges  in  Michigan  baa 
been  acquired  within  the  last  fouryears,  and  he  cannot  say  what  the  width  was 
of  the  Howe  truss  railroad  bridge  in  Michigan  five  or  seven  years  ago;  that 
there  are  seven  bridges  crossing  the  Michigan  Central  between  Detroit  and 
Grand  Trunk  Junction.  Five  of  them  have  been  built  five  yeara.  Five  are 
supported  bypoats,  and  two  not.  That  thenarrowest  onebetweeo  thepoatsia 
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12  feet,  and  another  12  feet  4  inches.  Hr.  Walhaufter,  who  was  in  the  en- 
gineering department  of  the  Detroit,  Grand  Haven  &  Milwaukee  Railroad, 
testiSed  that  he  had  been  in  the  employment  of  that  company  over  seven  yeani, 
and  that  they  make  the  truss  bridges  on  that  road  about  fourteen  and  a  half 
feet  wide,  but  that  there  are  bridges  on  the  road  narrower  tlian  that;  that  th& 
one  at  Greenville  is  but  thirteen  feet  and  three  Inches  at  the  end.  Mr.  Col- 
burn,  who  is  secretary  and  treasurer  of  the  Detroit  Bridge  &  Iron  Works,  and 
has  been  connecLed  with  the  company  since  18B3,  testifl^  tliat  the  usual  widtb 
of  iron  bridges  in  the  clear,  to-day,  is  founeunfeetor  more;  that,  where  there  is 
a  truss  on  each  side  of  the  bridge,  "railroad  companies  fix  their  own  dimen- 
sions, in  their  specifications  that  we  are  called  upon  to  build;"  and  further 
testified:  "Idon'tknowanything  about  the  wooilen  structures;  we  never  built 
tbem.  *  *  *  We  deal  altogether  in  Iron  and  combination  bridges."  It 
further  appeared  that  young  lllick  wai  about  25  years  of  age  when  he  was 
killed;  was  temperate,  and  intelligent  and  prompt  in  the  performance  of  all 
his  duties;  and  the  conductor  who  saw  him  when  be  Btrack  the  bridge  testi- 
fied tliat,  in  the  position  the  brakemiui  placed  himself  at  the  time  he  struck 
the  bridge,  he  would  have  hit  it  if  It  had  been  lf>  feet  wide.  The  forcing 
contains  substantially  all  the  facts  In  the  case,  except  the  tesUmony  relating 
to  damages,  and  they  are  undisputed. 

I  think  the  circuit  judge  was  correct  in  the  direction  he  gave  to  the  jury. 
The  space  between  the  side  of  the  bridge  and  the  ladder  upon  the  car,  where 
the  brakeman  was  injured,  as  shown  by  the  record,  was  two  feet  and  three 
inches  wide.  The  danger  in  going  up  the  ladder  at  that  place  was  before 
him,  and  was  as  plain  to  his  observation  aa  to  any  person  connected  with  the 
train,  or  whose  duty  it  was  to  run  upon  the  road.  It  was  not  bis  duty,  on 
the  signal  for  brakes,  to  go  up  the  ladder  when  the  aervioe  was  fraught  with 
such  ^nger.  There  was  no  special  reanest  from  any  person  in  charge  of  or 
controlling  the  train  for  him  to  make  the  perilous  ascent;  and,  when  he  did 
so,  it  was  at  his  own  peril.  The  duties  of  his  emptoyment  did  not  'require 
him  to  go  upon  the  box  car  until  he  had  passed  the  bridge.  It  did,  however, 
require  him  to  observe  and  take  knowledge  of  the  danger,  if  any*  In  crossing' 
the  bridge,  if  such  knowledge  could  be  oMained  by  bis  own  observation.  He 
had  crossed  the  bridge  200  times  befbre  be  was  injured;  and  each  time  he 
crossed  furnished  him  with  an  opportunity  of  observing  the  very  danger 
which  overtook  him  and  caused  his  death.  The  bridge  was  sound,  and  safe 
for  the  passage  of  trains,  without  defect,  and  In  good  repair.  Whether  it  was 
14  or  24  feet  wide  was  a  matter  of  no  concern  of  the  brakeman,  so  long  as 
he  was  not  required  to  occupy  a  place  of  danger  in  the  discharge  of  his  du- 
ties while  passing  over  It,  and  this  he  was  not  required  to  do.  A  railroad 
company  cannot  be  required  to  condemn  apA  remove  a  bridge,  which  is  with- 
out fault  In  its  plan  or  defect  in  its  structure,  while  it  is  iirguod  repair,  and 
safe  for  the  passage  of  trains,  simply  because  some  engineer  shall  pronounce 
it  not  as  good  or  convenient  as  some  other  kind.  Railroad  companies  m  iist  be 
allowed  to  use  their  own  discretion  as  to  the  kind  of  bridges  they  will  use,, 
and  when  and  under  what  circumstiinces  they  will  remove  or  replace  them,, 
while  they  are  safe.  Any  other  rule  would  be  both  unjust  and  oppressive. 
As  between  the  employers  and  employed,  it  is  unquestionably  the  duty  of  a 
railroad  company  to  provide  a  track  and  equipments  which  shall  be  reasona- 
bly safe;  but  this  does  not  oblige  the  company  to  make  use  of  the  latest  im- 
provements, or  to  change  the  structures  upon  its  i-oad  so  as  to  conform  to 
the  must  recent  or  advanced  improvements  and  ideas  upon  such  subjects; 
neither  does  good  railroading  require  any  such  thing.  Gooley,  Torts,  151, 
152;  Wonder  v.  Railroad  Co.,  32  Md.  411;  Coombs  v.  Cord  Co..  102  Mass. 
572;  Railroad  Co.v.  fftldersleeve,  33  Mich.  1*3;  SfcGtnnis  y.  Bridge  Co.,  49 
Mich.  466, 13  N.  W.  Rep.  819;  Batterson  v.  Railroad  Co.,  49  Mich.  184, 13  ST. 
W.  Rop.  508;  RaUroad  Co.  v.  HunUy,  38  Mich.  537;  Bmith  t.  Potter,  46 
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Mich.  258,  264,  9  K.  TT.  Bep.  273;  ffathaump  t.  Railroad  Co.,  51  Mich. 
253,  262,  16  K.  W.  Eep.  634;  Bewitl  v.  Railroad  Co.,  34  W.  Rep.  659, 
(decided  at  the  laat  term  of  this  court.)  WliiJe  it  is  the  duty  of  tlie  company 
to  furnish  sufficient  and  safe  matwial,  machinery,  and  other  means  by  which 
the  work  of  the  employed  is  to  be  performed,  and  keep  the  same  in  order  and 
repair,  and  his  contract  implies  that,  in  regard  to  these  matters,  the  em- 
ployer will  mnke  adequate  provision  against  negligence  on  the  part  of  the 
company,  and  tliHt  no  danger  shall  ensue  to  him  therefrom,  it  is  well  settled 
that  the  employed  assumes  all  the  risks  and  perils  usually  incident  to  the  em- 
ployment, and  that  included  In  such  risks  and  perils  are  those  which  it  is  a 
part  of  the  duty  of  the  employed  to  take  knowledge  of  by  observation.  2 
Thomp.  Neg.  983;  Cooley,  Torts,  551;  Railroad  Co.  v.  Aui/tin,  40  Mich. 
247;  Swoboda  v.  Ward,  M.422:  Henry  v.  Railway,  49  Mich.  498,  13  N.  TV. 
Bep.  832;  Batterson  v.  RaUway  Co.,  53  Mich.  128,  18  N.  W.  Rep.  584; 
Brewer  v.  Railroad  Co.,  66  Mich.  620,  23  N.  W.  Rep.  440;  Hewitt  v.  Rail- 
road Co., mpra;  Davis  \.  Railroad  Co.,  20  iAycti.  12b;  Gardner  \ .  Railroad 
Co.,  26  N".  W.  Rep.  301;  Qibaon  v.  Railway  Co.,  63  N.  T.  460;  Owen  v. 
Railroad  Co.,  1  Lans.  108;  Ladd  v.  Railroad  Co.,  119  Mass.  412;  Lovejoy 
T.  Railroad,  125  Mass.  79. 

The  conductor  of  the  train  says,  in  his  testimony,  in  speaking  of  young  II- 
lick,  that  "the  lear  end  of  the  train  which  we  had  that  night  would  have 
stopped  about  twenty  car-lengtlis  west — between  eighteen  and  twenty  car- 
lengths  west — of  the  bridge.  During  his  connection  with  that  train,  Mr.  II- 
Itck  had  occasion  to  do  more  or  less  switching  at  Chippewa  station.  Coming 
east,  he  was  middle  brakeman.  We  carried  three  brakemen.  He  had  to 
switchman  at  that  bridge.  Sometimes  he  would  do  one  part,  and  sometimes 
another.  Sometimes  he  would  pull  the  pin,  and  sometimes  would  give  the 
signals,  and  sometimes  do  the  switching;  and  Indoing  that  work  he  could  not 
help  but  see  the  bridge.  He  should  have  known  where  the  bridge  was;  he 
had  been  there  times  enough.  I  had  never  had  any  particular  talk  with  him 
about  the  danger  of  swinging  out  when  passing  through  the  bridge, — that  is, 
regarding  that  particular  bridge;  but  I  bad  cautioned  him,  when  he  first  com- 
menced briiking  with  me,  regarding  all  bridges.  I  had  told  him  to  look  out 
for  them,  and  keep  out  of  the  way."  I  do  not  think  the  record  discloses  any 
fault  or  negligence  on  the  part  of  the  defendant.  It  was  nut  only  the  duty 
of  the  brakeman  to  know  of  the  dangers  at  this  bridge,  but  It  appears  from 
the  conductor's  testimony  that  he  had  previously  had  warning  to  be  careful, 
and  not  come  in  contact  with  any  of  the  bridges  on  the  road.  I  think  the  n^- 
ligence  of  the  deceased  was  such,  in  this  case,  as  to  preclude  a  recovery  by  mA 
administrator,  and  the  judgment  must  therefore  be  affirmed. 

Chauflin,  J.,  concurred. 

Morse,  J.  I  agree  with  Mr.  Justice  Shesiwood  that  there  was  no  evidence 
in  this  case  tending  to  show  any  negligence  on  the  part  of  the  defendant.  As 
this  disposes  of  the  case,  I  prefer  not  to  express  any  opinion  as  to  the  n^ 
ligence  of  plaintiff's  intestate. 

Campbell,  G.  J.,  did  not  sit. 


Bkvihb  e.  Lewis  and  another. 

{aupreme  Cburt  nf  JKilnMola.   Demniber  IS,  1887.) 
OovBiTAiiT— Of  WABBAimr— Beeach— DAKAGsa— Actoal  CossiDSRATIOy— iHTIBWr. 

Upon  the  breach  of  the  ccrenaiit  of  warranty  in  a  deed  the  grautee  is  entitled  to 
recover  aa  dainagca  the  full  amountof  considemtion  paid,  and  uitereBt  thereon  f^om 
the  date  ofiacb  payment;  and  where  payments  have  been  made  under  an  antec^ 
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dent  contract  in  pnranance  of  Thich  the  deed  was  exeented,  the  grantee  ia  not  con- 
cluded aa  respects  the  amount  of  damajres  by  the  execntion  of  the  deed,  or  the  re- 
cital of  the  consideration  tlierein  ;  but  the  acttial  conaideration  paid  may  be  recov- 
ered, including  previous  paymenta  of  prindpsl  or  interest  under  the  oonLract. 
(Si^ldbvii  by  the  Cburt.) 

Appeal  from  (tistrict  court,  Henaepin  county;  Loghren,  Judge. 
Woods,  Hahn  &  Kingman,  fur  Lewia  and  another,  appellants.    Qrimea  A 
McDotoell,  for  Devine,  respondent. 

Vanderbttrgh,  J.  The  plaintifF  alleges  that  on  or  about  the  second  day 
of  August,  1880,  plaintiff  agreed  to  purchase  lot  10,  In  block  129,  in  the  city 
of  Minneapolis,  agreeing  to  pay  therefor  the  sum  of  $1,500,  on  or  before  five 
years,  with  interest  according  to  the  terms  of  her  promissory  note  of  the  same 
date,  and  to  pay  the  taxes  thereon,  and  entered  into  possession  under  the  con- 
tract; that  slie  paid  to  the  defendants  several  installments  of  interest,  and 
afterwards,  on  the  seventh  day  of  October,  1882,  she  paid  the  purchase  price 
in  full,  and  received  of  the  defendant  Eelley  (who  had  acquired  the  interest 
of  the  defendant  Lewis)  a  deed,  with  warranty  and  full  covenants,  duly  exe- 
cuted and  delivered  by  him,  of  the  same  lot,  in  fulfillment  of  the  contract. 
Plaintiff,  however,  acquired  no  title  by  the  deed,  and  she  was  subsequently 
obliged  to  surrender  possession  to  the  owner  of  the  paramount  title  upon  suit 
brought  by  him. 

The  question  here  presented  is  whether  the  plaintiff  is  entitled  to  recover 
Interest  on  the  purchase  price  from  the  date  of  the  sale  evidenced  by  the  con- 
tract, or  from  the  date  of  the  deed ;  the  contention  of  the  defendants  being  that 
the  damagps  for  the  breach  of  the  covenants  of  seizin  and  warranty  in  the 
deed  were  the  price  of  tlie  lot,  and  interest  from  the  date  of  the  de«],  while 
the  plaintiff  insists  that  interest  is  to  be  included  from  the  date  of  tlie  sale. 
The  latter  is,  we  think,  tlie  proper  measure  of  damages.  For  the  purposes  of 
this  action,  she  is  entitled  to  sliow  the  real  nature  of  the  transaction,  and  to 
recover  the  actual  and  entire  sum  paid,  including  interest.  Irrespective  at  the 
date  of  the  deed  of  or  the  recitiU  of  the  consideration  therein. 

The  defendants,  however,  claim-that  the  inquiry  should  not  be  extended 
back  of  the  execution  of  the  deed  to  the  executory  agreement,  on  the  ground 
that  the  rights  of  tlie  parties  are  to  be  determined  by  the  deed,  and  not  by  the 
agreement.  But  this  rule  does  not  apply  to  the  consideration.  The  deed 
is  substituted  for  the  contract,  it  is  true,  but  the  substitution  does  not  con- 
clude further  inquiry  as  to  the  consideration,  since,  while  the  deed  is  theonly 
lawful  evidence  of  the  executed  contract  in  respect  to  rights  vested  or  relin- 
quished, the  receipt  or  acknowledgment  therein,  reciting  the  consideration, 
is  open  to  explanation  as  much  as  an  independent  receipt,  which  may  be 
explained  or  contradicted,  because  it  is  mm^ly  evidence  oi  the  fact  of  pay- 
ment. Gully  V.  Qi-ubbs,  1  J.  J.  Marsh.  388.  To  secure  full  indemnity  under 
the  rule  of  damages  applicable  in  such  cases,  it  is  obvious  that  payments 
made  under  a  prior  contract  must  be  Included,  with  interest,  and  that  neither 
'  the  execution  of  the  deed ,  nor  any  recitals  therein  touching  the  consideration, 
conatltute  any  bar  to  inquiiT  as  to  the  nature  or  amount  of  such  payments, 
or  the  recovery  thereof.   Order  afllrmed. 


State  V.  Jameson. 

{Bastrema  QmH  ^  Jfiniusofo.   Oeoember  19^  1887.) 

1.  ABDUcrioir— IiajtCTlIERT. 

In  an  indictnieiit  for  abduction,  under  the  first  clause  of  aubdiviaion  1,  g  240,  "Pea.. 
Cude,  it  is  not  necessary  to  allege  that  the  taking  was  without  the  consent  of  the 
parent  or  guardian,  but  it  ia  proper  to  state  from  whose  custody  the  female  was 
talteu. 
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2.  Same— Takiso  Nbbd  h«  fiB  BT  Fobob— Illicit  Pdsposb. 

In  order  to  constitute  B  "  taking,"  within  the  meaning  or  this  section,  it  iB  not  nec- 
essary tliat  it  should  appear  that  force  or  violpnce  was  wed.   It  may  be  accom- 

Jilished  by  persuuBion,  enticement,  or  device.   But  it  most  notonly  appear  that  the 
nnalfl  was  taken  away  or  induosd  to  leave  throi^h  the  aotlT*  InnDenoe  or  penua- 
sion  ofthe  accused,  but  it  most  also  appear  that  it  was  done  for  the  illicit  purpose 
forbidden  by  the  statute. 
8.  Saxb— SuFPiciKKCY  or  Evidxxcb. 

Evidence  in  rhia  case  conudered,  and  held  InBuffldent  to  show  a  "taking"  for 
the  unlawful  purpose  aUflgad. 
igyOabia  by  the  Court.) 

Appeal  from  district  court,  McLeod  ooanty;  EneoM,  Judge. 
Jfoaea  B.  Clapp,  Atty.  Gen.,  P-  M.  ZraUon^  and  R,  B.  Mi^Wland,  for 
the  State,  respondent.   A.  P.  Ftteh  and  H.  /.  Ptck^  for  Jameson,  appellant. 

Vandekbuuou,  J.  The  indictment  in  this  case  is  for  abduction,  under 
subd.  1,  8  2^,  Fen.  Code.  It  charges  that  "the  defendant,  at  the  village  of 
Glencoe,  in  the  county  of  McLeod,  did  willfully,  unlawfully,  and  feloniously 
take  a  certain  unmarried  female,  named  Emma  Urbach,  out  of  the  possession 
of  Henrietta  Urbach,  her  mother  and  guai'dian.  for  the  purposes  ot  sexual  In- 
tercourse, she,  the  said  Emma  Urbiich,  being  then  and  there  an  unmarried 
girl  under  the  age  of  sixteen  years,  to-wit,  of  the  age  of  fifteen  years;  con- 
trary,"otc.  The  statute  provides  as  follows,  (subdivision  1:)  "Apersonwho 
takes  a  female,  under  Uie  age  of  sixteen  years,  for  the  purpose  of  prostitution 
or  sexual  Intercourse,  or  without  the  consent  of  her  father,  mother,  guard- 
ian, or  other  person  having  legal  charge  of  her  person,  for  the  purpose  of 
marriage,  *  •  •  or,  (4)  being  parent,  guardian,  or  other  person  having 
legal  cliarge  of  the  ppraon  of  a  female  under  the  age  of  sixteen  years,  coUKnts 
to  her  taking  or  detaining  by  any  person  for  the  purpose  of  prostitution  or 
sexual  intercourse,  is  guilty  of  abduction."  It  will  be  observed  that  these 
provisions  are  materially  different  from  the  Kew  York  statute  on  the  same 
subject. 

1,  To  constitute  this  crime  under  subdivision  1,  the  section  referred  to,  it 
is  not  necessary  to  allege  or  prove  that  the  "taking"  was  without  the  consent 
of  the  parent  or  guardian,  though  evidence  on  this  question  may  be  material 
in  ascertaining  the  circumstances  of  an  alleged  abduction.  A  distinct  and 
essential  element  of  the  offense  under  this  statute  is  the  unlawful  purpose  for 
which  the  taking  is  had.  In  this  case  it  is  alleged,  in  respect  to  the  taking, 
simply  that  the  female  in  question  was  taken  from  the  possession  of  her  mother. 
This  refers  to  the  custody  of  tiie  person  having  cliarge  of  her  or  with  whom 
she  lived,  and  was  proper.    The  indictment  is  suffleient. 

2.  To  constitute  a  "taking,"  within  the  meaning  of  this  section,  it  is  not 
necessary  tliat  force  or  violence  be  used.  It  may  be  accomplifthed  by  per- 
suasion, enticement,  or  device.  But  it  must  not  only  appear  that  the  female 
was  taken  away  or  induced  to  leave  through  the  active  influence  or  persuasion 
of  the  accused,  but  it  must  also  app3ar  that  it  was  done  for  the  illicit  purpose 
defined,  and  without  such  proof  the  prosecution  roust  full.  And  this  is  the 
material  question  in  this  case.  There  is  no  doubt  that  the  defendant  induced 
the  young  girl,  Emma  Urbach,  to  leave  the  house  of  her  mother,  with  whom 
she  Was  living;  but  defendant's  counsel  insist  that  the  state  has  wholly  failed 
to  prove  that  he  took  her  away  for  such  unlawful  purpose.  There  is  evi- 
dence in  the  case  tending  to  show  that  the  parties  had  already  been  crimi- 
nally intimate,  and  that  he  intended  to  send  her  to  his  mother's  house,  in  St. 
Paul;  and  it  was  understood  that  she  was  to  go  there  or  to  her  sister's  in  Min- 
neapolis, and  tliat  he  did  in  fact  send  her  to  St  Paul,  where  she  remained 
until  the  following  April,  where  she  died  from  sickness  following  childbirth. 
It  might,  of  (Kiurse,  aliM  be  shown,  if  such  was  the  fact,  that  be  took  her  away 
for  the  further  unlawful  purpose  charged.   To  establish  sueh  orlminal  objeofc 
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it  was  shown  that.  Instead  of  pattfng  her  upon  the  train  at  Glencoe,  he  took 
her  in  a  bugger  to  the  village  of  Plato,  wheretheyremained  all  night  at  a  hotel, 
and  in  the  morning  he  Sf  nt^  her  to  St.  Paul  on  the  cars,  and  he  returned  to 
Qlencoe.  If,  under  the  circumstances,  there  was  evidence  sufficient  to  war- 
rant the  jury  in  finding  that  there  was  criminal  intercourse  t>etween  the  par- 
ties  at  Plato,  we  think  the  verdict  in  this  caae  should  be  sustained.  But  not- 
witlistanding  the  presence  of  some  suspicious  circumstances,  in  addition  to 
facts  mentioned,  we  tliink  the  evidence  nltogether  too  slender  to  establish  the 
guilt  of  tlie  defendant.  Whatever  the  truth  may  be,  we  think  t)ie  state  failed 
to  sustain  this  charge  by  adequate  proof;  and  it  la  sufficiently  clear  that  the 
chief  and  ultimate  purpose  at  the  defendant  was  to  send  the  girl  to  BL  Paul 
to  Ills  mother's  house  on  account  of  past  wrongs. 

Tlie  evidence  in  this  case  shows  great  moral  depravity  on  the  part  of  the 
defendant,  but  was  insufficient,  as  we  think,  to  establish  Uie  particular  offense 
charged,  and  there  must  be  a  new  trial.   New  trial  granted. 


HOLOOMBR  9.  BlOHABDe  ct  oZ. 
(Buprmu  Comi  qf  Mnnemla.   December  23, 1887.) 

1.  MORTOAOES — POWKB  OW  Sa!.!  —  BZKBCISB  OF  BT  AdUIHIBTBATOB  OF  NoiT-IlS8IDBItT 

MoRTaAQEE. 

Where  a  niortitage  of  lands  fn  this  state,  ^Ivm  to  secnreadebt  dee  to  the  mortgagee 
rasfdinR  in  anotlier  state,  contained  a  power  to  the  mortgaaee,  hi$  exrcidort,  admfnw- 
tmtoTt,  or  assi^tns,  in  case  of  default  of  the  conditions  of  toe  mortgage,  to  sell  and 
convey  the  premises  accordiiift  to  the  statute  in  such  case  made  and  provided,  the 
power  of  sale  might  bt;  exercised  hy  the  administrator  appointed  by  the  probate 
court  in  the  state  where  the  mortgagee  resided,  even  prior  to  the  enactment  of 
chapter  41,  Gen.  Laws  1870,  (Qen.  St.  1878,  c  81,  {36.) 

2.  Same— Power  Aribbs  fboh  Contbaci. 

The  ejcerclH  ofsneb  power  rested  upon  theconrentlon  of  the  pattkB,  aaezpreesed 
in  themoitgage,  and  not  upon  the  authority  of  the  probate  oourt  of  the  oUier  state. 

3.  Same— Statdtb  Regulatiko  tbb  Exebcub  op  Fowbb. 

The  statute  referred  to  was  not  a  grant  of  aatborlty,  but  a  mere  reculation  as  to 
the  manner  of  its  exercise. 

4.  Dkbd — Delivery  to  Behsficiabt. 

A  delivery  of  a  deed  to  the  real  benefldary  of  the  grant,  or  the  person  to  whose 
Iwnetit  it  will  inore^  is  good,  without  any  delivwy  to  the  person  named  as  grantee 
In  the  deed. 
C.  Sahk. 

Hence,  when  a  deed  to  A.  wIU  inure  to  the  benefit  of  B.,  by  reason  of  covenants 
of  title  or  particular  recitals  In  a  former  deed  from  A.  to  B.  of  the  same  premises, 
the  delivery  to  B.  of  a  curative  deed  running  to  A.,  as  grantee,  will  be  good  with- 
out any  delivery  to  A,  • 
\^abtt»  by  the  Oouti.) 

Appeal  from  district  court,  Bamsey  county;  Wilbin.  Judge. 
U.  L.  Williains,  tea  Holcombe,  appellant.   K^.  J>.  Cornish,  for  Richards  ef 
al.,  respondents. 

Mitchell,  J.  Action  to  determine  adverse  claims  to  real  property.  Both 
parties  claim  under  Edwin  V.  Holcombe  as  their  common  source  of  title. 
The  history  of  the  title,  as  far  as  here  important,  is  as  foltows:  Septeml^er  9» 
1859,  £dwin  V.  Holcombe  and  wife,  to  secure  the  pa}'ment  of  a  note  for 
•5,000,  executed  a  mortgage  upon  40  acres  of  land  in  Kamsey  county,  in  this 
state,  to  one  John  Maltby,  a  citizen  of  Fenoliscot  county,  and  state  of  Maine. 
This  mortgage  contained  a  power  of  sale,  authorizing  Maltby,  "his  heirs,  ex- 
eeutoTS,  admintstratorSf  and  assigns,"  in  case  of  default  in  the  conditions  of 
the  mortgage,  to  sell  the  mortgaged  premises  at  public  sale,  and  convey  the 
same  to  the  purchaser.  Maltby  died  at  his  residence  in  Maine  in  May,  1860; 
the  note  and  mortgage  referred  to  being  then  in  his  possession  in  that  state. 
After  his  death,  promedinga  for  the  doe  admlnistnaUon  of  his  estate  were  had 
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in  the  probate  court  of  Penobscot  county,  in  which  letters  of  adminfetration 
were  duly  issued  to  his  widow,  who  subsequently  resigned,  and  one  Keuben 
A.  Preecott  was  by  the  same  court  appointed  administrator  de  bonis  non  in 
May,  1861.  Default  having  been  made  in  the  oondttions  of  tbe  mortgage, 
Prescott,  as  such  administrator,  proceeded  to  foreclose  by  advertisement  un- 
der the  power  of  sale,  and  the  premises  were  sold  at  public  auction  by  the 
sheriff  of  Bamsey  county,  on  March  22, 1862,  to  Charles  Hayward  for  the  sura 
of  ^,500,  and  the  usual  certiQcate  of  sale  issued  to  him,  dated  the  twenty- 
fourth  of  the  same  month.  Tbe  premises  not  having  been  redeemed,  a  sher^ 
iff's  deed  was  executed  to  Hayward  after  the  expiration  of  the  time  of  re- 
demption. 

In  October,  1863,  Hayward  and  wife,  by  deed,  "sold,  remised,  released,  and 
forever  quitclaimed"  the  premises  to  William  C.  Sttles,  his  heirs  and  assigns, 
forever.  This  deed  contained,  Immediately  following  the  description  of  ttie 
land,  the  following  recitals  and  covenant  of  non-claim:  "Being  the  same  prem- 
ises conveyed  in  the  mortgage  by  Edwin  V.  HoJcombe  and  wife  to  John  Maltby, 
bearing  date  the  ninth  of  September,  1859,  and  recorded,  [giving  date  and 
place  of  record;]  the  same  having  been  sold /or  foreclosure  by  the  sheriff 
said  county  on  the  twenty-second  of  March,  1862,  as  per  certiflcate  by  the 
sheriff,  bearing  date  the  twenty-fourth  of  said  March,  and  recorded,  [giving 
date  and  place  of  record;]  the  said  Hayward  being  the  purchater  at  said 
sate,  and  the  said  premises  having  since  been  conveyed  to  him  in  pursuance 
thereof."  "To  have  and  to  hold  the  premises,  with  all  the  privileges  and  ap- 
purtenances thereof,  to  him,  the  said  William  C.  utiles,  his  heirs  and  assigns, 
forever,  so  that  neither  toe,  the  said  Hayward  and  wife,  or  either  oftis,  nor 
any  person  claiming  from,  by,  through,  or  under  us,  or  either  qfus,  shall 
have  or  claim  any  right  or  title  to  said  premises,  or  any  part  thereof. " 

By  deeds  fromStiles  and  various  mesne  conveyances  under  lilni  the  land  waa 
conveyed  in  different  parcels  to  numerous  persons,  (having  been  laid  out  and 
platted  into  town  lots,)  among  whom  were  the  defendant  and  one  Bryant, 
borne  of  these  owners  having  been  advised  by  men  learned  in  the  law  that 
there  w«h  some  doubt  as  to  tbe  validity  of  the  foreclosure  of  the  Hotcombe 
mortgage,  they  applied  to  the  plaintiff  to  obtain  for  them  from  Edwin  Y. 
Holcombe  (his  father)  a  curative  deed  quitclaiming  to  their  common  remote 
grantor,  Charles  Hayward,  all  interest  in  the  land.  They  prepared  and  fur- 
nished plaintiff  a  deed  of  that  purport,  which  he  sent  to  his  father.  The 
father  executed  it,  and  returned  it  to  his  son,  who,  at  the  request  and  with 
the  consent  of  his  father,  delivered  It  to  Bryant  lii  January,  1884,  who  for  the 
beneOt  of  alt  the  owners  had  it  recorded,  but  not  until  July,  1885.  Hayward. 
however,  had  no  personal  knowledge  of  the  deed  until  August,  1885.  soon 
after  which  he  executed  to  Stiles  a  deed,  tiir  the  purpose  of  vesting  in  him  all 
the  interest  in  the  land  conveyed  by  this  curative  deed  from  Edwin  Y.  Hol- 
comtw.  Intervening  between  the  delivery  to  Bryant  of  tlie  curative  deed  to 
Hayward  and  the  actual  acceptance  of  it  by  Hayward,  Edwin  Y.  Holcombe, 
In  June,  1885,  executed  to  his  son,  the  plaintiff,  quitclaim  deeds  of  the  same 
premises,  which  are  the  conveyances  under  which  he  now  claims.  The  court 
finds  (anA  the  evidence  amply  supports  him)  that  plaintiff  paid  no  consider- 
ation for  these  deeds,  and  that  at  the  time  he  received  them  be  had  full  notice 
and  knowledge  of  all  theconveyancesand  proceedings  affecting  the  title  to  this 
land,  and  particularly  of  the  cui-ative  deed  executed  by  his  father  to  Hayward, 
already  referred  to,  and  of  the  reason  of  its  execution  and  delivery. 

Passing  by  a  point  made  ai  to  the  regularity  of  Prescott's  appointment  as 
administrator  of  the  estate  of  Maltby,  and  another  as  to  the  validity  of  the 
title  acquired  by  Hayward  at  the  mortgage  sale,  by  reason  of  his  being  de> 
scribed  in  the  certificate  of  sale  as  trustee,  etc.,  (neither  of  which,  in  our 
opinion,  are  well  taken,)  plaintiff's  grounds  of  attack  on  defendants'  title  are 
two:  JSiratt  Uiat  the  foreclosnre  of  the  Holcombe  mortgage  by  Fresoott,  un» 
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der  the  power  of  sale,  was  T(dd,  for  the  reason  that  a  foreign  administrator 
bad  no  such  authority  in  tbts  state  prior  to  the  passage  of  oiiapter  41,  Qen. 
Laws  1876,  (Gen.  St.  1878.  o.  81,  §  25;)  ieeond,  that  the  cnraUve  deed  from 
Edwin  y.  Holcombe  to  Hayward,  as  grantee,  ootild  not  take  affect  as  a  oon- 
veyanoe  nntil  its  aoceptance  by  him;  that  until  sudi  aooeptanoe,  the  title  re- 
mained in  and  was  sut^ect  to  disposition  by  the  grantor,  and  henoe  thiU  (he 
intervening  conv^ance  from  Edwin  V.  Holcombe  to  plaintUE  took  preced- 
ence.  We  shall  consider  these  in  their  order. 

1.  It  Is  true,  as  contended  by  appellant,  that  our  courts  take  no  notice  of  a 
foreign  administration,  and  will  not  reo^nize  a  foreign  adminlsttator  or 
executor  in  his  repreBentative  capacity  until  clothed  with  aatlurity  uudwour 
laws.  But  the  exercise  of  the  power  of  sale  by  Fresoott  rested  upon  the  con- 
T^tiott  of  the  parties,  and  not  upon  the  authority  of  the  probate  court  in 
Maine.  It  was  a  matter  of  contract,  and  not  of  jurisdictiou.  The  mortgage 
autliorized  the  exerdse  of  the  power  of  sale  by  the  mortgagee,  or  his  execu- 
tors or  adminUtrator».  This  description  of  the  persons  who  might  exercise 
this  power  fully  covers  personal  representatives  appointed  at  the  domicile  of 
the  mortgagee,  and  where  the  principal  administration  of  his  estate  must  be 
had.  The  note  and  mortgage  were  bona  notahilia  in  the  state  where  the 
mortgagee  resided,  and  were  ttie  proper  subject  of  administration  in  that 
state,  although  the  mortgaged  premises  were  situated  in  this  state.  Keitlier 
did  he  hold  by  assignment,  within  the  meaning  of  Oen.  8t.  1B78,  o.  81.  §  2, 
and  hence  Uie  provision  of  the  statute  requiring  all  assignments  to  be  re- 
corded has  no  application.  The  act  of  1876  is  therefore  not  a  grant  of  au- 
thority to  a  foreign  executor  or  administrator  to  exercise  the  power  of  sale  in 
a  mortgage,  but  merely  regulates  its  exercise  by  requiring,  for  manifestly 
wise  reasons,  as  a  condition  precedent,  that  evidence  of  the  fact  of  his  ap- 
pointment should  be  ilrst  made  a  matter  of  record  in  tliis  state.  Doolittle  v. 
Lewis,  7  Johns.  Ch.  45;  ffayea  v.  Frye.  54  Wis.  503, 11  N.  W.  Rep.  695. 

The  foreclosure  was  tiierefore.  In  our  judgment,  valid,  and  upon  tliat  ground 
alone  the  order  of  the  court  below  might  be  affirmed. 

2.  It  is  also  sustainable  upon  the  effect  of  the  curative  deed  from|  Edwin 
Y.  Holcombe  to  Hay  ward.  Counsel  on  both  sides  have  discussed  at  consid- 
erable length  the  question  as  to  whether  a  deed  delivered  by  the  grantor, 
without  the  grantee's  knowledge,  to  a  third  person  not  authorized  by  the 
gnintee  to  receive  it,  takes  effect  as  a  grant  from  the  date  of  such  delivery,  or 
only  upon  its  acceptance  by  tlie  grantee.  In  England,  ever  since  the  doctrine 
maintained  by  Justice  Yentris  in  Thompson  v.  XeocA.  2  Yent.  198,  wiis 
established  by  the  decision  of  the  house  of  lords,  the  law  seems  to  be  settled 
there  that  an  unconditional  delivery  of  a  deed  to  a  third  person,  for  the  use 
of  the  person  named  as  grantee,  although  the  latter  bas  no  knowledge  of  it, 
and  bas  given  such  third  person  no  actual  authority  to  receive  it,  lakes  effect 
and  vests  title  tlie  instant  it  is  so  delivered,  and  tliat  the  subsequent  rejection 
of  it  by  the  grantee  i-einvests  the  title  in  the  grantor,  or,  as  Lord  Cokk  puts 
it,  "if  A.  makes  an  obligation  to  the  use  of  B.,  and  delivers  it  to  C,  it  is  the 
deed  of  A.  presently;  but  If  C.  offers  it  to  B.,  then  B.  may  refuse  it  in  pais, 
and  thereby  the  obligation  will  lose  its  force.  The  same  law  of  ia  gift  of 
goods  and  chattels :  if  the  deed  be  delivered  to  the  use  of  the  donee,  tiie  goods 
and  chattels  are  in  the  donee  presently  before  notice  or  agreement,  but  the 
donee  may  make  refusal  inpais,  and  by  that  the  property  will  be  divested." 
Butler  v.  Baker's  Case,  2  Coke,  68;  Qamons  y.  Knight,  8  Dowl.  &  B.  348. 

In  this  country  there  is  much  conflict  of  opinion  upon  the  question;  some 
of  the  authorities  adopting  the  aliove  rule,  or,  if  admitting  that  an  acceptance 
by  the  grantee  is  necessary,  holding  that  such  acceptance  will  t>e  presumed 
from  the  beneflcial  nature  of  the  grant,  and  that  this  is  not  a  presumption  of 
evidence  tliat  may  \>e  rebutted  by  merely  showing  that  the  grantee  never  in 
fact  knew  of  the  deed,  but  a  presumption  of  law  that  cannot  be  overthrown 
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except  by  Rfflrmatiye  proof  that  be  did  know  of  it,  and  rejected  It.  On  the 
other  band,  many  cases  combat  this  doctrine  very  earnestly,  holding  that  nn 
actual  acceptance  is  essential  to  a  delivery,  and  that  the  deed  only  takes  effect 
as  a  grant  from  the  date  at  sneh  acceptance,  until  which  the  estate  remains  in 
the  grantor,  and  Is  subject  to  his  disposal;  that  while,  when  the  deed  is  finally 
accepted,  it  may,  in  some  cases,  in  order  to  uphold  it,  be  deemed,  as  between 
the  partiest  to  luive  taken  effect,  by  relation,  as  of  the  date  of  tlie  first  delivery; 
yet  this  can  never  be  done  where  the  rights  of  third  parties  have  intervened. 
Among  namerons  cases  npon  this  question,  the  subject  will  be  found  quite 
exhaustively  discussefl  in  the  following:  ffuliek  v.  Seovil,  4  Oilman,  159; 
mtehell  v.  Ryan,  8  Ohio  St.  377;  Welch  v.  Sackeit,  12  Wis.  248:  Hihherd  v. 
Smith,  67  Cal.  547,  4  Pac.  Rep.  473,  and  8  Pac.  Bep.  46.  The  qnestlon  has 
never  been  decided  in  this  state;  what  is  .said  on  thestibject  in  Comei'  v.  Bald- 
win, 16  Minn.  172,  (Oil.  151,)  being  really  obitur,  as  the  delivery  in  that  case 
vrag  merely  tor  examination. 

It  is  not  necessary  to  decide  here  the  effect  of  a  delivery  to  a  third  person, 
who  is  a  stranger  to  the  projierty  conv^ed  by  the  deed.  The  delivery  of  this 
curative  deed  to  Bryant  was  good,  upon  the* ground  that  a  delivery  of  a  deed 
to  the  real  beneficiary  of  the  grant,  or  to  the  person  to  whose  benefit  it  wilt 
inure,  is  suflBcient,  without  any  delivery  to  the  person  named  as  grantee  in 
the  instrument.  It  is  held  that  a  delivery  to  a  cestui  qui  trust  is  sufficient 
without  any  delivery  to  the  trustee;  the  possession  of  the  deed  by  the  former 
being  In  legal  effect  the  possession  of  the  latter.  Souverbye  v.  Arden,  1 
Johns.  Oh.  240;  Jacques  v.  Methodist  Church.  17  Johns.  577:  Morrison  v. 
Kelly,  22  111.  610.  Upon  principle,  the  same  rule  must  apply  when  a  deed  to 
A.  will  inure  to  the  benefit  of  B.,  upon  the  ground  of  estoppel  by  reason  of 
covenants  of  title  or  particular  r«:itals  in  a  prior  deed  of  the  same  premises 
from  the  former  to  the  latter. 

The  deed  from  Hayward  to  Stiles  contains  a  covenant  of  non-claim  of  the 
form  in  common  use  in  New  England.  According  to  the  weiglit  of  authority, 
this  would  estop  Haywood  from  asserting  against  Stiles  or  his  grantees  any 
claim  to  the  premises  under  the  curative  deed  from  Holcorabe.  Kimball  v. 
Blaisdell,  5  N.  H.  633;  TruU  v.  Eastman,  3  Mete.  121;  Newcomb  v.  Pres- 
brey,  8  Mete.  406;  Gibbs  v.  Thayer,  6  Gush.  31;  Holbrook  v.  Debo.  99  111. 
372;  ffeev.  ifoore,  14  Cal.  472.  In  Maine,  however,  it  is  held  that  a  covenant 
of  non-claim  does  not  estop  the  party  from  asserting  subsequently  acquired 
title,  unless  by  doing  so  he  would  be  denying  or  contradicting  some  fact  al- 
leged in  his  former  deed.  Ftfce  v.  (JalDin,  29  Me.  183.  But  whatever  might 
be  the  effect  of  this  covenant  standing  alone,  there  can  be  no  doubt  on  that 
point  when  it  is  taken  in  connection  with  recitals  in  the  deed.  A  party  may 
Ije  as  effectually  estopped  by  particular  recitals  in  his  deed  as  by  covenants  of 
title,  where  the  facts  recited  are  material  to  and  of  tbe  essence  of  the  contract; 
that  is,  when,  unless  the  facts  existed,  it  is  to  be  presumed  that  the  contract 
would  not  have  beeamade;  the  matter  recited  being  presumably  taken  as  the 
basis  of  the  action  of  the  parties.   Bigelow,  Estop,  c.  10;  Herm.  Estop,  c.  9. 

The  deed  from  Hayward  to  Stiles  conveyed  the  premises,  and  not  merely  the 
grantor's  then  present  interest  in  them.  After  reciting  that  the  premises 
conveyed  were  the  same  that  were  mortgaged  by  Holcombe  to  Maltby,  it  fur- 
ther recites  as  facts  that  the  same  had  been  sold  on  foreclosure  of  the  mort- 
gage; that  Hayward  teas  t?ie  purcfiaser  at  the  sale;  and  that  the  premises 
toere  subsequently  conned  to  him  in  pursuance  thereqf;  thus  stating  how 
his  title  was  acquired,  and  reciting  certain  things  as  fficts  in  reference  to  the 
manner  of  at^uiring  it,  which,  within  the  rule  already  referred  to,  he  would 
be  estopped  from  denying.  But  if  Hayward  were  to  assert  title  under  ttiis 
curative  deed  from  Holcombe,  he  would  not  only  be  claiming  the  very  estate 
which  he  liad  assumed  to  convey  to  Stiles,  but,  in  effect,  denying  tlie  recitals 
in  bis  own  deed;  for  only  upm  tbe  faypothesiB  ttiat  tbls  sale  or  foredoBure, 
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and  the  purchase  hy  him,  and  conveyanoe  theareunder,  had  not  occurred  or 
were  Illegal,  could  he  have  acquired  any  interest  in  the  premlaes  under  the 
curative  deed.  This  he  is  estopped  from  doing,  and  consequently  any  inter- 
est in  the  premiseB  acquired  by  him  under  this  curative  deed  would  inure 
wholly  to  the  benefit  of  Stiles,  and  those  holding  under  him.  Hence,  upon 
the  principle  already  referred  to,  delivery  of  thedeed  totbem,  or  either  of  them, 
was  a  good  delivery,  and  it  became  the  deed  of  the  grantor  presently,  although 
Hayward,  the  person  named  as  grantee,  had  no  knowledge  of  it.  Had  be 
known  of  It,  he  would  have  had  neither  the  power  nor  legal  right  to  refuse  to 
accept,  because  it  merely  accomplished  what  was  his  legal  duty  to  do,  viz.: 
to  perfect  the  title  which  he  had  assumed  lo  convey  to  Stiles.  When  adefect 
is  discovered  in  the  common  source  of  title  of  a  tract  of  land,  which  has  passed 
by  mesne  conveyances  into  the  bands  of  various  parties,  and  where  title  sub- 
sequently acquired  by  their  common  grantor  would,  under  the  covenants  or 
recitals  in  his  deed,  inure  to  their  benefit,  it  is  a  very  common  and  conven- 
ient practice  for  them  to  perfect  their  title  by  procuring  a  curative  deed  to 
their  common  grantor,  without  his  having  any  knowled^  of  it.  Upon  bc^ 
principle  and  considerationsof  pilblic  policy  the  delivery  of  such  a  deed  to  any 
of  the  parties  interested  in  the  property,  and  to  whose  benefit  it  inures, 
should  be  held  a  good  delivery.  Hence,  upon  either  or  both  grounds,  the  de- 
«i8ioa  of  the  court  below  waa  right.  Order  affirmed. 


Toxso  «.  HoLooUBX  et  oL* 
(AwreiM  Onart  iff  IRmuiota.   December  28,  1887.) 
AppMl  from  district  court,  KaniBey  oonnty ;  WiLCia,  Judge. 

John  W.  WUlit,  for  Yoerg,  reapoDdflnt.  H,  L,  Wiiliaitu,  for  Holoombe  et  at.,  appelUnto. 

MiTCHBLL,  J.  This  case  Involved  the  same  questions  as  HotcombgY.  ^akardM,aaU,1l4, 
and  the  reault  is  controiled  by  that  decbion.  Order  ai&rued. 


Abthtjb  9t  al.  V.  St.  Paiti,  ft  D.  By.  Co. 

ISupreme  Court  <f  ISnnetotct.    December  38,  1887.) 

1.  CASBiKBa — Or  Goods— Dblitebt  or  Grais  to  Public  WASBHotns— Ouaroit. 

The  general  cnstom  of  doing  business  in  Duluth  (known  and  acquiesced  fn  by 
both  parties)  is  for  railroad  companies  to  deliver  grain  for  and  in  behalf  of  tiie  con- 
signee to  any  one  of  the  public  warehouses  or  elevators  in  that  city  Immediately 
ulton  inspection  by  the  public  inspector. 

2.  Same — Fbeioht  Chakqes — Weioh-Mastkk's  Weioht — Warehodbe  Beceipt. 

The  amount  of  freight  charges  t-o  which  tlie  railroad  company  !s  entitled  Is  de- 
termined by  the  weight  of  the  state  weigh-master  who  weighs  it  into  the  elevator. 
Upon  the  weight  being  reported  to  the  elevator  company  by  the  weigh-master,  the 
elevator  company  reports  it  to  (be  railroad  company  and  to  the  consignee.  There- 
upon the  railraaa  company  makes  out  its  frei^cht  bill,  which  is  then  presented  to 
the  consignee,  and,  upon  ita  payment,  gives  him  a  receipt,  and  also  givea  the  el- 
evator company  a  statement  that  the  fycight-bill  has  Iteen  paid,  whereupon,  and 
not  before,  the  elevator  company  issues  a  wareboose  receipt  to  the  consignee^ 
8.  Same— DESTSU<.'noi!i  or  QBAiir  iir  Wabkhoqsb  after  Noticb  to  ComiuHss. 

In  tills  case  the  grahi  which  bad  arrived  over  defendant's  road  cousigned  to  plain- 
tiffs at  Duluth,  was  inspected  in  part  on  the  twenty-fifth,  aud  in  part  ou  the 
twenty-sixth,  of  ffoveniber,  1866,  and  weighed  by  the  state  weigb-ni aster,  and 
stored  by  defendant  on  November  26th  in  a  public  warehouse  fit  for  such  purposes, 
for  and  on  behalf  of^ plaintitls,  sobject  to  a  general  instruction  given  by  the  rail- 
way companiea  to  all  Ibe  elevator  companies  not  to  issue  any  warehouse  receipts 
until  the  paid  freight-bills  were  presented.  On  the  afternoon  of  November  27tb, 
(Saturday,)  between  4  and  5  o'clock,  the  elevator  company  gave  plaintiRs  written 
notice  that  the  wheat  had  been  placed  to  their  credit,  accompanied  with  a  report 
of  the  weight  and  grade.  The  defendant  did  uot  present  ite  freight  bill  to  plainUfb 
until  November  29th,  (Uouday.)  The  wheat  waa  aocidentally  destroyed  by  Are  in 
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the  elevator  on  the  night  of  November  27th,  without  any  hnlt  of  either  party. 
Held,  that  defendaofa  liability  as  carrier  had  terminated  before  tbe-destruction  of 
the  property. 

4.  Sams — DtBECIIOItS  to  WABKHODBBHA.ir. 

Abo,  that  the  instruction  not  to  lasne  warehoase  receipts  to  consigneee  nntll  the 
paid  freight-bills  were  presented,  imposed  no  condition  or  restriction  upon  their 
Issue  uot  imposed  by  the  public  warehouse  atA,  (Gen.  Lawa  1886,  c.  144,  }  0.) 

iffS^Ubnt  ig  the  Oowt.)  . 

Appeal  from  district  court,  St.  Louis  county;  Stearns.  Judge. 
White,  8hannon»  <£  Reyntdds,  for  Arthur  et  al.,  respondents.  Ensign, 
Cash  A  Wmiamt,  for  St.  Fftnl  ft  D.  By.  Co.,  appellant. 

MiTCHELi,.  J.  In  order  to  a  full  understand ing  of  the  facts  ft  ia  necessary, 
first,  to  refer  to  some  of  the  provisions  of  cliapter  144,  Laws  1885,  commonly 
known  as  the  "Public  Warehouse  Act"  This  act  declares  all  elevators  or 
warehouses  in  Duluth,  in  which  gi-ain  is  stored  in  bulk,  and  in  which  the 
grain  of  different  owners  is  mixed,  and  doing  business  for  compensation,  to 
be  public  warehouses,  and  places  them  under  the  general  supervision  of  the 
board  of  railroad  and  warehouse  commissioners.  The  owner  is  required  to 
obtain  a  license  from  this  board,  and  give  to  the  state  bonds,  with  approved 
sureties,  for  the  faithful  performances  of  his  duties  as  a  public  warehouse- 
man. He  is  required  to  receive  for  store  any  grain  flt  for  storage  that  may 
be  tendered  him,  without  discrimination  of  persona. 

The  board  appoints  ^  chief  inspector  of  grain,  who,  with  their  approval, 
may  appoint  deputies.  These  inspectors  are  required  to  take  an  oath  of  office, 
and  to  give  bonds  for  the  faithfuldischarge  of  their  duties.  Alt  grain  received 
in  store  must  be  first  inspected  by  one  of  tliese  Inspectors,  and  his  decision 
as  to  grade  is  final  and  binding  on  all  parties  in  interest,  subject  to  the  right 
of  appeal  to  the  board.  If,  however,  the  owner  is  dissatisfied  with  the  in- 
spection, he  may  notify  the  carrier  to  withhold  the  grain  from  store  in  a  pub- 
lic warehouse,  and  to  deliver  it  to  him  elsewhere.  The  charges  for  inspection 
are  to  be  paid  by  the  warehouseman,  and  added  to  his  charges  forstorage. 

The  board  also  appoints  a  weigh-master  and  necessary  assistants,  who  give 
bonds  for  the  faithful  discharge  of  their  duties,  and  have  supervision  and  ex- 
clusive control  of  the  weighingof  all  grain,  and  their  certificates  uf  weightare 
conclusive  upon  all  parties  in  interest.  Scales  for  the  weighing  of  grain  are 
St  all  times  subject  to  examination  and  tost  by  a  duly-authorized  inspector  or 
weigh-master.  Upon  application  of  the  owner  or  consignee,  accompanied 
with  evidence  that  all  transportation  and  otAer  charges  which  may  be  a  lien 
on  the  grain,  including ahargea /or inspection  andweighing,  have  been  paid, 
the  warehooaeman  is  requii«cl  to  issue  him  a  warehouse  receipt,  stating, 
among  other  things,  the  amount  and  grade  of  the  grain,  and  that  It  is  deliv- 
erable upon  the  return  of  the  receipt,  propwly  Indorsed  by  the  person  to  whom 
it  is  issued.  Any  person  owning  or  Interested  in  any  grain  In  any  warehouse 
has  a  right  at  all  times  during  busineas  hours  to  examine  all  grain  in  the  ware- 
bouse. 

The  agreed  facts  in  the  case  are  sabatantially  these:  About  November  24, 
1886.  the  defendant,  as  a  oommoQ  carrier,  received  from  the  Manitoba  Uail- 
road  at  Hinkley  three  cars  laden  with  wheat  shipped  at  Fergus  Falls  and  con- 
signed to  the  plaintifih  at  Bnlnth.  Two  oi  the  can  arrived  at  Duluth  No- 
vember 26th,  and  the  thii4  XOTember26tfa.  Upon  tbe  arrival  of  the  cars, 
the  defendant  recorded  their  nambers,  and  the  names  af  the  plaintiffs,  as 
consignees.  In  a  book  kevtfor  the  pn^Kise  In  its  public  office  in  Uulutli,  and 
■open  to  Uie  inspection  of  all  oonsigneee,  and  usually  resorted  to  by  their  pri- 
vate inspectors  to  learn  of  the  arrival  of  cars.  The  seals  of  two  of  the  cars 
were  broken,  and  ttie  wheat  inspected  and  graded  by  the  public  Inspector  on 
Norembw  26th,  and  the  third  in  like  uanBer  on  November  26th.  The  pri- 


Digilized  by  Google 


720 


MOBTHWBBTEBK  EBFOKEKB* 


[Minn. 


Tate  inspector  of  plaintiffs,  whoae  duty  it  was  to  watch  for  the  arrival  of  cars 
consigned  to  tbem,  and  to  see  that  the  grain  was  properly  inspected  by  the 
public  inspector,  knew  of  the  arrival  of  these  cars  upon  their  arrivals  respect- 
ively,  and  examined  the  grain  after  it  had  been  iDspected,  and  was  satisfied 
with  its  grading,  and  plaintiffs  made  no  request  to  defendant  to  witblioid  it 
from  store  in  a  pnblic  warehouse. 

After  such  inspection  the  grain  was  weighed  by  the  state  weigh-master. 
and-stored  by  defendant  in  one  of  tlie  public  warehouses  in  Dulutli,  suitable 
for  such  purposes,  on  the  afternoon  of  November  26th,  "^r  and  on  behalf 
qf  plaintiffs, "  subject  tu  the  effect  of  the  notice  bereinaf  Ler  set  forth.  On  the 
afternoon  of  November  27th,  between  4  and  5  o'clock,  the  warehouseman  gave 
written  notice  to  the  plaintiffs  that  the  wheat  had  been  received  by  him,  and 
placed  to  their  aredit,  accompanied  by  a  report  giving  the  number  of  the  cars, 
whence  shipped,  and  the  weight  and  grade  of  the  gnUn.  The  wlieat  was  ac- 
cidentally destroyed  by  fire  while  thus  Instoreon  the  night  of  November  27tb. 
without  any  fault  of  either  party. 

The  notice  above  referred  to,  and  which  had  been  previously  given  by  the 
defendant  and  other  roads  to  all  the  elevators  in  Duluth,  and  under  the  direc- 
tions of  which  they  were  all  acting  at  this  time,  was  as  follows,  (after  recitii^ 
that  some  question  had  arisen  as  to  the  manner  in  which  "wheat  collections" 
were  made  at  Duluth:)  "Cars  containing  wheat  received  at  Duluth  and  des- 
tined to  the  several  elevators  will  l)e  sent  to  such  elevators  as  promptly  as 
possible,  and,  as  soon  as  weights  are  received,  expense  bills  will  be  made  out 
accordingly.  VTe  shall  make  no  collections  from  the  elevator  companies,  but 
it  must  ^  understood  and  agreed  between  the  owners  and  operators  of  the 
several  elevators  In  Duluth,  that  "warehouse  receipts  are  not  to  be  issued  by 
t?iem  to  the  consiffJiees  or  owners  of  the  grain  until  our  paid  bills  are  pre- 
sented, and  if  they  deliver  any  grain  so  held  by  them  befoi-e  the  presentation 
of  the  expense  bill,  it  is  done  on  their  own  responsibility,  and  in  such  cases, 
if  any  trouble  as  to  collection  arises,  we  shall  insist  on  the  elevators  paying 
the  bUls." 

The  amount  of  freight  charges  which  the  railroad  company  is  entitled  to  is 
determined  by  the  weight  of  the  weigh-master  upon  weighing  the  grain  into 
the  elevator.  This  has  tieen  so  ever  since  the  establishment  of  public  ware- 
houses under  the  act  referred  to.  Upon  the  weight  being  reported  to  the  ele- 
vator company  by  the  weigh-master,  the  elevator  company  ^ves  notice  of  the 
weight  to  the  raiii-oad  company,  and  also  to  the  consignee,  and  thereupon  the 
railroad  company  makes  out  its  freight  bill,  which  is  presented  to  the  con- 
signee, and,  upon  its  payment,  the  railroad  gives  him  a  receipt,  and  also  gives 
the  elevator  company  a  statement  that  the  freight-bill  has  been  paid,  where- 
upon, and  not  before,  the  elevator  company  issues  a  warehouse  receipt  to  the 
consignee. 

In  this  case  the  railroad  company  presented  the  freight-bill  to  the  idaintifib 
on  November  29th,  (the  28th  was  Sanday,)  and  plaintiffs  refused  to  pay  it. 
Neither  the  plainti^  nor  defendant  had  any  warehouse  in  Duluth  for  the 
storage  of  grain;  all  the  elevators  there  being  public  warehouaee  under  tlie 
act  of  1885.  Neither  had  defendant  any  speciflc  instructions  from  pbiintiffs 
at  what  warehouse  or  elevator  to  deliver  grain  consigned  to  them^  but  the  in- 
variable custom  had  been,  in  the  absence  of  the  particulw  Instructions  as  to 
any  particular  comignment  of  grain,  for  the  nUlroad  companies  to  ddiver 
grain  to  any  one  of  the  elevators  that  was  most  convenient  to  them.  Immedi- 
ately upon  the  Inspection  of  the  state  inspector.  It  Is  further  agreed  "that 
all  the  acts  tjf  all  parties  with  reference  to  the  wheat  in  question  were  in  all 
respects  in  aooordanoe  with  the  unlfomi  oastom  or  usage  in  Duluth  ever  since 
the  establishment  of  the  public  wsrehouBe^ystem  by  said  act  of  1885,  and  that 
tatd  enatom  was  foell  knoten  to  and  aequieseed  in  bp  both  parties  herHo." 

The  sole  qneBU<m  jvesented  Is  whether,  upon  this  state  <it  taeta,  dsEendant's 
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liability  as  common  carrier  had  terminated  before  the  loss  of  the  grain  on  the 
night  of  November  27th.  In  order  to  intelligently  and  correctly  determine 
this  question,  it  is  important  to  consider — First,  the  grounds  npon  which  this 
stringent  liability  is  made  to  rest,  and  then,  second,  whether  these  had,  under 
the  facts  of  this  case,  ceased  to  exist  so  that  there  was  no  longer  any  just  oc- 
casion, within  the  reason  of  the  rule,  for  holding  the  defendant  to  that  liabil- 
ity. The  reason  of  the  rule,  in  the  language  of  Best,  C.  J.,  in  Riley  v.  Home, 
5  Bing.  217,  is  that,  "when  goods  are  delivered  to  a  carrier,  they  are  usually 
no  longer  under  the  eye  of  the  owner.  He  seldom  follows  or  sends  any  serv- 
ant with  them  to  their  destiniition.  If  they  should  be  lost  or  injured  by  the 
grossest  negUjfence  of  the  carrier  or  his  servants,  or  stolen  by  them  or  by 
thieves  in  collusion  with  them,  the  owner  would  be  unable  to  prove  either  of 
these  causes  of  loss;  his  witnesses  must  be  the  carrier's  servants,  and  they, 
knowing  that  they  could  not  be  contradicted,  would  excuse  their  masters  and 
themselves."  Chancellor  Kent,  expressing  the  same  idea  more  tersely,  says 
the  rule  is  founded  on  broad  principles  of  public  policy  and  convenience,  and 
was  introduced  to  prevent  the  necessity  (rf  going  Into  drcniostances  impos- 
sible to  be  unraveled. 

A  general  answer  to  the  question,  when  does  this  liability  terminate?  is 
obvious,  viz.:  Whenever  the  care  and  custody  of  the  property  has  passed 
from  the  carrier  to  the  owner,  or  some  bailee  of  bis  own  choosing,  or  when- 
ever the  owner  has,  after  its  arrival  at  its  destination,  had  a  reasonable  op- 
portunity of  taking  the  property  into  his  own  charge.  The  crucial  test  is 
whether,  having  proper  regard  to  the  principles  upon  which  the  carrier's  lia- 
bility rests,  the  property  has  so  far  passed  out  of  the  care  and  custody  of  the 
carrier  or  his  servants,  into  that  of  the  owner,  that  there  Is  no  longer  any  oc- 
casion, within  the  reason  of  the  rule,  for  further  holding  the  carrier  to  this 
strict  liability.  Bo  long  as  the  reasons  continue  the  liability  should  also  con- 
tinue; when  they  cease  it  should  cease. 

It  is  upon  precisely  this  principle  that  this  court,  in  common  with  the  ma- 
jority of  the  courts  of  the  country,  has  held  that,  where  goods,  as  usually 
handled  after  their  arrival  at  their  destination,  are  placed  in  the  depot  or 
warehouse  of  tlie  carrier  in  the  custody  of  Its  servants,  the  liability  of  the  car^ 
Tier,  as  such,  continues  until  the  consignee  has  had  a  reasonable  time  within 
which  to  take  them  away.  The  reason  is  manlfesit.  In  such  case  the  owner 
has  not  yet  got  sight  of  them,  or  had  any  opportunity  to  examine  them,  in 
order  to  ascertain  in  what  condition  they  arrived,  nor  to  take  them  into  his 
own  custody.  In  case  of  loss  or  injury,  he  would  still  he  at  the  mercy  of  the 
statements  of  the  carrier's  servants  as  to  where  and  how  it  occurred.  He 
might  not  desire  to  leave  his  property  in  the  hands  of  the  carrier  under  the 
more  limited  liability  of  warehousemen,  but  might  wish  to  take  it  Into  his 
own  charge  or  |dace  in  that  (A  a  custodian  of  his  own  choosing.  But  as  he 
could  not  know  when  the  goods  would  arrive,  and  hence  could  not  be  ex* 
pected  to  be  on  hand  the  exact  moment  of  their  arrival,  he  could  not  do  this 
until  he  hsd  a  reasonable  opportunity  to  come  and  examine  them,  and  take 
them  away.  If,  after  such  opportunity,  he  still  left  them  with  the  carrier,  he 
would  be  deemed  to  have  assented  that  it  might  hold  them  under  the  more 
limited  liability  of  warehousemen.  T7nder  the  state  of  facts  referred  to,  the 
same  reasons  oE  public  policy  upon  which  the  carrier's  liability  rests  during 
actual  transportation  are  equally  applicable,  and  hence  the  liability  continues. 
And  it  is  upon  these  grounds  that  what  is  called  the  "Kew  Hampshire.RuIe" 
rests,  which  is  invoked  with  so  much  confidence  in  this  case  by  the  plaintiffs. 
Mosea  v.  Railroad  Co.,  32  N.  H.  523.  But  the  facts  are  not  all  analogous  to 
the  case  supposed.  A  new  method  of  doing  business  in  the  matter  of  hand- 
ling bulk  grain  has  arisen  under  this  public  warehouse  system  and  the  busi- 
ness usages  of  Duluth.  It  is  one  of  the  great  excellences  of  the  common  law 
tliat  it  doies  not  consist  of  inflexible  statutory  rules  adapted  to  particular  cir- 
v.S5H.w.no.8— 46 
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citmstances,  which  might  become  obsolete,  but  of  certain  comprehensive  prin> 
ciples,  founded  on  reiison  and  nntural  justice,  and  adapted  to  the  circum- 
stiiMces  of  all  cases  wtiich  fall  within  them.  Wlien  new  modes  of  doing  busi- 
ness and  new  combinations  of  facts  arise,  these  same  principles  will  apply; 
but  they  must  be  adapted  to  the  new  situation  by  considerations  of  Atness 
and  reason  which  grow  out  of  these  circumstances. 

The  consideration  of  the  facts  of  this  case,  in  the  light  of  what  baa  been 
said,  logically  and  necessarily  leads,  as  we  think,  to  the  conclusion  that  de- 
fendant's liability  as  carrier  had  terminated  before  this  grain  was  destroyed. 
Tlie  condition  of  the  property  upon  its  arrival  had  been  conclusively  deter- 
mined by  the  inspection  and  weight  of  the  officers  of  the  state,  whose  decis- 
ions were  final  as  to  both  parties,  and  the  correctness  of  which,  as  to  grade  at 
least,  plaintiffs  had  assented.  The  grain  had  gone  out  of  the  custody  of  the 
carrier's  servants  into  that  of  a  public  warehouseman,  to  whom  plaintiffs  had 
authorized  defendant  to  deliver  it;  for,  under  the  custom  of  doing  bostnesa, 
the  case  atiinds  precisely  as  if  they  had  expressly  designated  this  particular 
elevator.  The  delivery  of  the  grain,  as  a  physical  act,  was  completed.  The 
carrier  had  done  the  last  act  with  reference  to  the  property  itself  which  his 
duty  required.   It  had  been  stored  in  the  elevator  "for  and  in  behalf  of  the 

J>laiiitifEs, "  and  they  had  been  notified  by  the  warehouseman  that  he  had  placed 
t  to  their  credit. 

It  Is  true  tliat  it  had  been  delivered  to  the  warehouseman  for  the  plaintiffs, 
.-subject  to  the  instruction  that  a  warehouse  receipt  should  not  be  issued  to 
'them  until  evidence  was  presented  that  the  transjrartation  charges  had  been 
paid,  and  that,  by  reason  of  the  freight-bills  not  having  been  yet  presented 
to  them,  they  had  not  had  an  opportunity  to  obtain  this  written  evidence  of 
their  title.  But  it  does  not  seem  to  us  that  this  fact  at  all  affects  or  bean 
upon  anything  connected  with  tlie  situation  or  custody  of  the  property  which 
goes  to  the  considerations  of  public  policy  upon  which  the  strict  liability  of 
the  carrier  rests.  The  custody  of  the  property  had  completely  passed  from 
4he  carrier  into  that  of  the  public  warehouseman.  All  control  over  or  right 
to  it  on  part  of  defendant  had  ceased,  except  the  right  to  resort  to  it  to  enforce 
collection  of  Its  freight  charges,  in  case  plaintiffs,  after  demand,  should  re- 
fuse to  pay  them.  Defendant's  instructions  to  the  warehouseman,  that  no 
warehouse  receipts  should  be  issued  until  the  paid  freight-bills  were  presented. 
Imposed  no  condition  upon  their  issue  which  is  not  imposed  by  clear  implica- 
tion by  the  stiitute  itself,  which  provides  for  the  issue  of  such  receipts  only 
upon  application  of  the  consignee,  accompanied  by  proof  that  all  transporta- 
tion or  other  charges,  which  may  be  a  lien  upon  the  grain,  including  charges 
for  inspection  and  weighing,  have  been  paid.  This  clearly  contemplates  that 
the  carrier  may  make  delivery  of  grain  for  the  consignee  with  the  freight 
charges  following  it  as  a  lien,  which  must  be  paid  before  a  warehouse  receipt 
shall  be  Issued.  In  tact,  business  could  not  be  well  done  in  any  other  vay, 
unless  the  carrier  is  to  surrender  all  lien  for  his  freight,  because  the  amount 
of  these  transportotion  charges  can  only  be  determined  after  the  grain  is 
weighed  into  the  elevator. 

The  policy  of  the  law  is  that  all  legitimate  charges  connected  with  the  trans- 
portation and  handling  of  the  property  sliould  follow  it  Into  the  public  ware- 
house, and  be  paid  before  a  warehouse  receipt,  transferable  in  the  maiket, 
shall  be  Issued.  The  inspector's  and  welgh-master>  fees  thus  follow  the 
property,  and  why  not  the  carriers?  It  is  true,  the  statute  provides  that  the 
Inspector's  fees  shall  be  paid  by  the  warehouseman,  and  added  to  his  charges 
for  storage;  but,  so  far  as  tlie  weigh-master's  fees  are  concerned,  we  do  not 
see  why  they  do  not  stand  on  the  same  footing  as  charges  for  transportation. 
Subject  to  this  claim  for  freight,  this  property  had  passed  from  the  custody  of 
the  carrier  into  that  of  the  warehouseman,  as  bailee  of  the  plainttfb.  Erety 
conceivable  consideration  of  public  policy  upon  which  a  carrier's  Uabilitjy  is 
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f  onnded  bad  ceased,  and  benoe,  aptm  every  principle  of  teaaon  and  Jastloe,  the 
liability  itseif  must  be  beld  to  have  also  ceased. 

Jodgment  reversed,  and  cause  remanded,  with  directions  to  the  court  below* 
upon  the  agreed  facts,  to  render  Judgment  for  defendant. 


MALONET  v.  FlNNEOAH  it  al, 
(Supreme  Court     JfinnetoAi.   December  27, 18S7.) 

1.  Quiiniro  Title— Whkit  Maihtaihabu. 

Former  decisions  followed,  to  tlie  efTect  that  an  action  to  remove  a  clond  open 
title  is  not  maintainable  where  the  alleged  invalidity  of  the  instrument  complained 
of  1b  apparent  upon  ita  ftoe.  Mitchell,  J.,  dissenling, 

&  Saitb— Void  Judoiriit. 

The  plaintiff  asserting  title  by  mortgage  foreclosure  is  not  entitled.  In  inch  an 
action,  to  relief  aa  to  a  void  judgment  recovered  against  the  mortgagor  subsequent 
to  the  recording  of  the  mortgage:  the  time  forenloroing  the  Judgment  by  redeem- 
ing fh>m  the  foreelosure  sals  tutnof  expired,  and  no  apparently  valid  redemption 
having  been  made. 

S.  Same— 'IK7DKCII01I— PLSAOiira. 

A  complaint  does  not  show  a  case  for  an  injonctton  to  prevent  •  cloud  upontlUe^ 
If  it  appears  only  by  tnfemca,  and  not  by  avtrment,  that  tyOta  ore  threatened  or 
contemplated  which  will  Impoae  a  dond. 

{i^^aiui  bg  tie  Cbwi.) 

Appeal  from  district  court,  Hennepin  county;  Bba,  Judge. 
Thonuu  Cantj/t  for  Maloney,  respondent.  Arthur  J>.  Smith,  for  FInnegaa 
and  others,  appellants. 

Dickinson,  J.  Demurrer  to  the  complaint.  The  plaintiff  shows  title  to 
the  land  in  question  derived  by  purchase  at  a  mortgage  foreclosure  sale  in  D^ 
cember,  1885.  It  also  appears  that  the  defendant  Andiew  J.  Finnegan  is  the 
assignee  of  a  judgment  recovered  in  a  justice's  court  against  the  mortgagor, 
subsequent  to  the  recording  of  tbe  mortgage,  and  subsequently  docketed  in 
the  office  of  the  clerk  of  tbe  district  court;  that  such  judgment  was  in  fact 
rendered  without  any  jurisdiction  liaving  been  acquired  over  the  person  of 
the  judgment  debtor,  no  summons  having  been  served,  and  no  return  of 
any  service  having  been  made;  that  the  juilgment  debtor  had  tendered  full 
payment  of  the  same,  which  had 'been  refused;  that  Finnegan,  having  filed 
notice  of  his  intention  to  redeem  from  the  foreclosure  sale,  within  tbe  proper 
time  for  making  such  redemption,  fraudulently  produced  to  tbe  sheriff  a 
certiQed  copy  of  the  docket  of  the  judgment,  paid  to  the  sheriff  the  sum  of 
money  necessary  to  make  redemption,  and  procured  from  the  sheriff,  and 
caused  to  be  recorded,  a  certificate  of  such  payment,  and  of  the  fact  that 
Finnegan  claifned  "title  to  said  premises  in  fee-simple  under  said  redemp- 
tion, and  has  exhibited  to  said  sheriff  saLisfactory  evidence  of  his  title  thereto, 
and  of  his  right  to  redeem  tbe  same;"  the  certificate,  however,  setting  forth 
no  other  facts.  It  is  further  alleged  that  no  alBdavit  was  ever  made  nor 
produced  to  tbe  sheriff  showing  the  amount  due,  or  claimed  to  be  due,  upon 
the  judgment)  and  that  Finnegan  nover  had  or  claimed  any  right  to  redeem, 
except  under  that  judgment.  Tbe  prayer  of  the  complaint  is  that  the  pre- 
tended redemption  be  adjudged  void;  that  the  defendant  be  barred  from  dom- 
ing any  title  or  interest;  and  for  general  relief. 

The  action  is  fn  the  nature  of  a  suit  in  equity  to  remove  a  cloud  upon  title, 
and  not  one  under  the  statute  to  determine  adverse  claims,  and  the  question 
whether,  upon  tbe  allegations  of  the  complaint,  the  action  can  be  maintained, 
must  be  determined  upon  the  principles  appiicable  to  such  suits.  The  certifi- 
cate of  redemption  to  remove  which,  as  a  cloud  upon  tbe  title,  is  the  principal 
object  of  the  action.  Is  claimed  to  have  been  invalid  because  it  did  not  state, 
as  required     statute*  upon  what  daims  such  redemption  was  madoi  nor  the 
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amount  claimed  to  be  due  upon  the  lien  ander  which  the  redemption  was  in 
fact  attempted  to  be  made.  These  defects,  however,  are  apparent  on  the  face 
of  the  certificate  itself,  and  there  is  no  other  instrument  evidencing  the  at- 
tempted redemption.  For  that  reason,  unless  we  are  to  now  depart  from  the 
rule  which  has  hitherto  prevailed  in  this  state  and  generally  in  the  American 
courts,  such  an  instrument  will  be  deemed  not  to  be  a  cloud  upon  the  title, 
and,  in  general,  such  an  action  as  this  will  not  lie  to  remove  it.  Weller  v. 
City  of  St.  Paid,  5  Minn.  95,  (Gil.  70;)  Scribner  v.  Allen,  12  Minn.  148, 
(GU.  85;)  Conkeyv.  Dike,  17  Minn.  457,  468,  (Gil.  434;)  Baldwin  y.  Can- 
field,  2(5  Minn.  43, 1 N.  W.  Itep.  261;  Qilman  v.  Van  Brunt,  29  Minn.  271,  IS 
K.  W.  Rep.  125.  It  is,  perhaps,  questionable  whether  the  better  reason  Is  not 
in  favor  of  a  different  ormodiSed  rule;  but  however  this  maybe,thelaw  is  so 
well  established  by  the  great  weight  of  authority,  and  the  statutory  action  to 
determine  adverse  claims  Is  so  available  a  remedy  in  such  cases,  (whenever 
the  action  of  ejectment  will  not  lie,)  that  there  seems  to  be  no  sufficient  reason 
why  we  should  not  adhere  to  the  rule  which  has  been  long  settled  by  the  de> 
clsions  of  this  court,  and  in  accordance  with  the  generally  prevailing  doctrine. 

It  is  further  urged  that  the  action  is  maintainable  to  set  aside  the  judgment 
as  a  cloud  upon  the  plaintiff's  title.  But  the  judgment,  being  junior  to  the 
recording  of  the  mortgage,  was  subject  to  it.  The  property  having  been  sold 
upon  the  mortgage  foreclosure,  the  judgment  was  available  to  affect  this  land 
only  as  it  gave  the  judgment  creditor  a  right  to  redeem  from  the  foreclosure 
sale.  The  time  within  which  that  could  be  done  had  passed  when  this  action 
was  commenced ;  and,  unless  it  appears  that  a  redemption  effectual  to  cloud 
the  title  had  been  made,  there  could  be  no  reason  for  this  plaintiff  to  ask  re- 
lief with  respect  to  the  judgment.  Of  course,  if  the  redemption  certificate 
was  void  for  reasons  appearing  upon  its  face,  the  fact  that  it  might  also  be 
avoided  for  other  defects,  which  could  be  shown  only  by  extraneous  evidence, 
would  not  affect  the  resiUt  of  the  prevailing  rale  of  equity  to  which  we  have 
referred. 

It  is  further  urged  that  a  remedy  in  the  nature  of  an  Injunction  to  prevent 
a  cloud  upon  the  title  may  be  had  under  the  complaint.  An  action  for  such 
a  purpose  may  be  entertained;  but  It  must  appear  that  proceedings  are  con- 
templated or  threatened  on  the  part  of  the  defendant  which  will  cloud  the 
title.  It  is  not  enough  that  tbecomplaint  show  that  such  acourse  map  be  pur- 
sued. Bandera  v.  Village  qf  Yonkers,  63  N.  Y.  489.  This  complaint  was 
probably  not  framed  with  a  view  to  such  relief,  and  it  is  wanting  in  aver- 
ments showing  a  necessity  for  the  preventive  interference  of  the  court.  There 
is  perhaps  reason  to  infer  from  what  has  been  done  that  further  steps  may  be 
taken  to  cloud  the  title,  but  the  complaint  contains  no  averments  upon  the 
subject. 

The  order  overruling  the  demurrer  1b  reversed. 

Mitchell,  J.,  (dissenting.)  I  am  unable  to  concur  in  the  doctrine  that 
an  action  to  remove  a  cloud  from  title  will  not  lie  merely  because  the  instru- 
ment constitutiog  the  alleged  cloud  is  void  for  defects  appearing  on  its  face. 
I  am  aWare  that  it  is  supported  by  a  long  line  of  venerable  authorities  which 
this  court  has  followed  in  several  cases.  The  old  reason  assigned  for  the  rule 
was  that,  if  the  defects  appear  on  the  face  of  the  instrument,  no  reason  ex- 
isted for  equitable  interference,  because  it  could  not  be  said  that  any  cloud 
whatever  is  cast  upon  the  title.  Whatever  technical  reason  for  such  a  rule 
might  have  existed  when  law  and  equity  jurisdictions  were  separate,  no  rea- 
son now  exists  for  its  continuance.  The  rule  is  based  wholly  on  what  Mr. 
Pomeroy  calls  verbal  logic,  and  not  upon  any  principle  of  justice  or  common 
sense.  Every  business  man  knows  that  an  instrument  m^  be  so  serious  a 
cloud  that  no  lawyer  would  pass  the  title,  and  no  man  buy  the  pn^ierty,  and 
yet  a  cooit,  after  grave  deliberation,  might  hold  that  the  instrument  was  void 
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•on  its  face,  and  then,  perhaps,  it  would  be  void  onlj  because  the  court  said 
so.  To  allow  a  defendant  to  commit  legal  suicide  hy  urging  that  the  instru- 
ment under  which  he  claims  is  void,  and  for  the  court  to  hold  on  tliat  ground 
that  the  plnintifC  needs  no  relief,  although  his  title  is  seriously  clouded  in 
fact,  is  neither  just  nor  reasonable.  The  doctrine  is  seriously  criticised  by 
some  of  the  best  text  writers,  and  has  been  repudiated  by  some  respectable 
Authorities.  It  serves  no  good  purpose,  but,  on  the  contrary,  often  results  in 
.a  denial  of  justice.  Under  these  circumstances,  it  not  being  a  rule  of  prop- 
erty, but  merely  one  of  practice,  I  think  the  sooner  we  emancip^  ourselves 
from  it  the  better  it  will  be  for  the  credit  of  the  court,  and  for  the  proper  ad- 
jninist ration  of  justice. 

Waiving  this  question,  however,  I  still  think  that  the  complaint,  although 
not  a  model  of  good  pleading,  states  a  cause  of  action.  It  seems  to  me  that 
the  opinion  of  the  court  proceeds  upon  the  erroneous  assumption  that  this  is 
an  action  merely  to  set  aside  this  certificate  of  redemption.  On  the  contrary, 
I  construe  it  as  one  to  set  aside  and  have  declared  void  an  illegal  redemption, 
which  has  been  in  fact  made,  and  under  which  defendants-  claim  title.  A 
certiScate  is  merely  evidence  of  a  redemption,  nnd  if  the  one  already  issued  is 
-defective  in  form,  there  is  nothing  to  prevent  the  issuing  of  another.  The 
real  cloud  on  plaintiff's  title,  and  the  one  which  he  asks  to  have  set  aside,  is 
the  redemption  itself,  which  is  void  because  of  the  invalidity  of  the  judgment 
under  which  it  was  made,  for  a  cause  not  apparent  from  the  transcript  filed 
in  the  district  court.  I  do  not  see  why  the  complaint  does  not  state  a  cause 
•of  action  on  that  ground. 

In  view  of  aU  the  facts  alleged,  and  particularly  that  the  defendant  Finne- 
gan  has  made  a  redemption  by  paying  his  money  to  the  sheriff,  and  has  taken 
the  certificate,  and  that  he  and  his  grantees  arenow  claiming  title  under  swh 
redemption,  it  seems  to  me  rather  strained  to  say  that  the  complaint  is  insuffi- 
-cient  because  it  does  not  state  in  so  many  words  that  defeiidiints  will  con- 
tinue to  assert  title,  and  that,  if  this  certiScate  be  held  void,  they  will  procon 
■an<^her  one,  and  tlierefore  they  may  abandon  their  claim. 


ICtNHBSOTA  Cent.  R.  Co.  o.  Donaldson,  County  Auditor,  et  al. 

(Bupnm  Court  <tf  Mitmaota.  January  4,  1888.) 

Sailroad  Oomfahib— ToaraiTDBx  or  Gruxeb—Lahu  Extun  nan  Taxa^im  ids 
Tbreb  Ykabb. 

Hy  tlie  jtidgoient  of  this  court  in  Staia  v.  Railvny  Cb.,  80  N.  W.  Rep.  818,  entered 
Mtirch  23,  1887,  the  charter  of  aald  company  was  declared  forfeited  and  annulled. 
Section  416,  o.  84,  Oen.  Bt.  187S,  continued  sucli  oorporationa  for  three  yeiirs  for  cer- 
tain purposes,  such  as  disposing  of  their  property,  etc.  Held,  that  lands  acquired 
by  said  oonipany  andtfthe  land  sraiitactof  1867,  and  legislation  aubsequeiit  thereto, 
are  exempt  from  taxation  during  said  period  of  three  yean,  unleas  leased,  or  sold, 
or  contracted  to  be  sold,  within  that  time. 
i^SyUahvM  hy  the  0>urt.) 

Appeal  from  district  court.  Rice  county;  Buokhah,  Judge. 

Cole,  Bramhall  &  Morris,  for  Minnesota  Cent.  R.  Co.,  respondent.  M.  H, 
Kelly,  Co.  Atty.,  and  Moses  B,  Clapp,  Atty.  Gen.,  for  Donaldson  et  al.,  ap- 
ptilants. 

Collins,  J.  The  complaint  herein  alleges  ownership  in  the  plaintiff  of  a 
■certain  tract  of  land  situated  In  Rice  county,  which  ownership  is  derived 
through  an  act  of  congress  known  as  the  "Land  Grant  Act  of  1857,"  and 
8ul>sequent  territorial  and  state  legislution.  It  contains  a  full  history  of  said 
legislation,  and  among  other  things  states  that  proceedings  of  quo  wajranto 
were  instituted  in  the  year  1886  to  forfeit  plaintiff's  charter,  upon  the  ground 
that  it  had  sold  its  road,  and  did  not  own  nor  operate  any  railroad,  which  pro- 
ceedings resnlted  in  a  judgment  forfeiting  and  annulling  said  charter,  in 
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Marcht  1887;  that  the  land  in  qaestion  was  and  is  exempt  from  taxation,  bj 
reason  of  the  aforesaid  legislation;  and  that  defendants,  as  auditor  and  treas- 
arer  of  said  county,  are  about  to  pbice  the  same  upon  the  tax  duplicate,  and 
to  levj  and  assess  taxes  thereon  for  the  year  1887.  The  relief  demanded  is 
an  ill/unction,  and,  objections  to  the  form  of  action  having  been  waived,  de- 
fendants served  a  general  demurrer,  which  was  oTerruud,  and  an  appeal 
taken. 

The  act  of  congress  referred  to,  and  the  legisiation  which  followed,  are 
familiar  to  all,  and  need  not  be  detailed.  A  comprehensive  statement  thereof 
may  he  found  in  Railway  v.  Melvin,  21  HInn.  340,  in  which  were  involved 
lands  held  by  plaintiff  by  the  same  tenure  as  the  tract  !n  dispute  here.  The 
trial  of  that  case  disclosed  the  fact  (admitted  in  the  complaint  now  being  con- 
sidered) that  in  the  year  1867  plaintiff  sold  to  another  corporation  its  said 
road  and  appurtenances, — all  of  its  property,  in  fact,  except  such  of  its 
granted  lands  as  had  not  been  previously  conveyed.  It  no  longer  pursued, 
in  any  manner,  the  business  of  railroading,  and  had  completely  abiindoned  the 
object  for  which  it  was  incorporated.  Thereupon  its  charter  was  adjudged 
forfeited,  as  before  stated.   See  State  v.  Railtoay  Co.,  30  N.  W.  Rep.  816. 

It  is  urged  by  the  defendants  that  the  exemption  granted  to  plaintiff  ceased 
when  its  charter  was  annulled;  while  the  plaintiff  contends  that  this  exemp- 
tion continues  during  the  three  years  given  by  statute  (paragraph  416,  e.  34» 
Qen.  St.  1878)  within  which  it  must  close  up  its  affairs.  It  needs  but  little 
discussion  to  dispose  of  this  question  in  plaintiff's  favor.  The  statutes  (par- 
agraph 9,  «u&e.  3,  c.  1,  Laws  Ex.  Sess.  1857;  paragraph  6,  c.  17,  Sp.  Laws, 
1862;  paragraph  1,  e.  5,  Sp.  Laws  1865)  exempt,  in  unequivocnl  terms,  the 
granted  lands  from  all  taxation  until  tliey  are  leased,  or  sold,  or  contracted  to 
be  sold;  and  it  was  remarked  by  the  court  in  RaUtoay  Co.  v.  Melvin,  aapra, 
that  atnndonment  and  dissolution  of  the  plaintiff  corporation  had  "no  ten- 
dency to  show  sale,  conveyance,  or  contract  of  sale  of  the  lands"  in  litigation. 
Since  that  decision,  plaintiff's  default  has  been  judicially  determined,  and  judg- 
ment entered  forfeiting  its  charter.  But  the  status  of  its  land  has  not  been 
affected;  it  still  belongs  to  plaintiff, — a  corporation  forbidden  in  March,  1887, 
to  continue  the  business  for  which  it  was  organized,  but  in  full  life  for  certain 
powers  enumerated  in  paragraph  416,  a.  34,  supra. 

The  defendants  insist  that  as  the  exemption  did  not  attach  to  particular 
lands,  Jbut  to  the  lands  Qf  a  particular  company,  that,  as  the  charter  of  this- 
company  has  been  annulled  by  its  own  act  of  abandonment,  the  right  of  ex- 
emption, which  has  its  existence  solely  by  said  charter,  must  necessarily  have 
been  lost.  Such  a  result  does  not  follow,  for  the  corporate  franchise  and  that 
only,  the  power  to  further  transact  the  kind  of  business  for  which  corporate 
rights  were  composed,  is  the  thing  taken  away.  The  law-makers,  realizing 
the  necessity  of  such  a  provision,  expressly  continued  the  body  corporate  for 
three  years  for  certain  specified  purposes  incident  to  a  gradual  settlement  of 
its  affairs,  including  a  disposal  of  its  property,  and  the  division  of  its  capital 
stock.  No  restrictions  are  placed  upon  this  privilege*  and  no  burden  of  any 
kind  attached  to  it. 

The  order  overruling  the  demurrer  is  a£Srmed. 


In  re  Will  of  Bbown. 

Browm  et  al.  o.  Hall  et  aZ. 

{Supreme  Cburt  of  Minnetota.   January  4,  1888.) 

I.  Witt— Mkntal  Capacity— Evidence. 

In  proce<>ilinga  to  probnte  a  will,  tlie  nientnl  capacity  of  the  testator  being  in  con- 
troversy, it  is  error  to  refuse  to  allow  a  contestant  to  testify  as  to  the  verbal  acts  of 
the  deceased  prior  to  the  date  of  the  will,  and  to  state  what  be  said  when  angry  and 
violent. 
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S.  WnnnB— BxAKmATtoH  or  Advbbubt. 

In  such  proceedtngs,  oneof  tlie  proponents  VOS  ezatnlnctt  ua  witness  fbr  tba 
contestants.  Held,  tliat  under  the  provision  of  section  1,  e.  litS,  Gen.  Laws  1885.  ha 
coald  be  interrogated  by  contestants  conoernlng  stateraeiila  aatd  to  have  been  made 
by  him  to  others  conoerning  the  mental  capacity  of  ths  deceased. 

Appeal  from  district  ooarti  Le  Snear  county;  Edson,  Judge. 

B.  S*  L«tffU,  CadzoAl  Parker^  aod  M.  H.  BoeretU  for  Brown  and  others, 
proponents  and  respondents.  B.  Bouthtoorth,  for  and  otherB,  ccmtest- 
ants  and  appellants. 

CoLUNS,  J.  John  S.  Brown  made  the  will  in  dispute  June  22.  1874,  and 
died  in  April,  1883.  Upon  an  attempt  to  probate  tlie  will  in  Le  Sueur  county, 
it  was  contested  upon  the  ground  of  alleged  mental  incapacity  of  the  de-  / 
eeased,  and  of  undue  intluenoe  exercised  by  one  of  the  legatees  named  in  the 
will.  On  trial  the  court  found  for  the  contestant  upon  both  grounds,  and  re- 
fused to  admit  the  will  to  probate.  Upon  appeal  to  the  district  court,  the 
decree  of  the  probate  court  was  reversed  and  set  aside,  and  said  will  allowed 
and  admitted  to  probate  as  the  last  will  and  testament  of  said  deceased.  Frosi 
the  judgment  entered  in  district  court  contestants  appeal,  claiming  and  aa- 
signing  38  errors.  If  it  were  necessary  to  discuss  all  these,  they  might  be 
Tery  much  reduced  in  numbers,  by  classiflcatlon;  but,  as  we  look  at  the  case» 
it  can  be  disposed  of  by  a  consideration  of  one  ruling  in  the  court  below. 

Upon  the  examination  of  the  witness  Ida  Brown,  one  of  the  contestants, 
she  was  asked  how  her  father  (the  deceased)  acted,  and  what  he  said  upon 
certain  occasions,  prior  to  the  making  of  the  will.  As  the  main  Issue  was 
the  sanity  of  the  testator,  the  object  of  this  question  was  to  show  the  condi- 
tion of  his  mind  by  his  verbal  as  well  as  his  physical  acts.  To  the  repetition, 
by  one  of  the  contestants,  of  the  words  of  the  deceased,  objection  was  m»de 
by  the  proponents,  upon  the  ground  that  it  was  inadmissible  under  section  8, 
e.  73,  Oen.  St.  1878,  and  the  objection  sustained  by  the  court.  Obviously, 
this  was  error.  A  party  to  an  action  cannot  give  evidence  of  a  conversation 
with  a  deceased  person  relative  to  any  matter  at  isatte  between  the  parties, 
but  this  statute  must  be  strictly  construed.  Chadwick  v.  Cornish,  2ti  Minn. 
28,  1  N.  W.  Bep.  55.  The  questions  did  not  tend  to  draw  out  any  conversa- 
tion between  the  witness  and  deceased  relative  to  the  will,  but  to  present  to 
the  court  his  angry  and  violent  exclamations, — what  he  said,  as  well  aa  what 
be  did. — and  thus  indicate  the  state  of  his  mind.  His  verbal  acts  were,  equally 
with  his  physical  acts,  competent  for  the  purpose  of  proving  the  mental  con- 
dition of  the  testator.  Because  such  testimony  was  excluded,  a  new  trial 
most  be  had. 

Ordinarily,  we  ought  not  tu  anticipate  rulings  which  may  be  made  upon 
another  trial;  but  as  the  deposition  of  one  of  the  proponents,  George  W. 
Brown,  will  again  be  used  in  all  probability,  we  deem  it  advisable  to  advert 
to  a  few  of  the  rulings  of  the  trial  court  upon  interrogatories  found  in  said 
d^Kisitlon,  and  to  which  attention  is  called  in  contestants*  sixtbt  seveDth*  and 
eighth  assignments  of  error. 

Upon  b^ng  questioned,  the  witness  stated  that  he  remembered  that,  when 
a  boy*  the  testator  was  kicked  in  the  head  by  a  horse.  This  incident  in  the 
life  of  the  deceased  Is  of  no  moment  nnlesa  it  affected  him  mentally.  If  it 
did,  it  becomes  material,  and  perhaps  very  important,  when  connected  and 
considered  with  hia  later  acUons.  The  answer  to  the  next  question ,  which  waa 
as  to  ttie  testator*s  mental  condition  after  the  injury,  should  have  been  re- 
eeired.  It  was  also  erroneous  to  sustain  proponents'  objections  to  questiona 
put  to  the  witneas  concerning  statements  made  by  him  to  others  relative  to> 
the  alleged  injury,  and  Its  effect  upon  the  mind  of  the  testator.  While  tliese- 
qnestions  were  predicated  somewhat  upon  the  supposition  that  t]^  witness 
would  deny  that  the  injury  n^entioned  in  any  way  disturbed  the  mind  of  tba 
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one  who  received  it,  and  neither  denial  or  admission  were  permitted  by  the 
court.  It  is  evident  from  the  testimony  of  George  W.  Brown  that  he  claimed 
the  deceased  to  have  always  been  right  mentally.  The  objection  urged,  and 
the  one  sustained  by  the  court,  was,  as  we  understand  it,  that  this  witness, 
who  was  a  party  to  the  proceeding,  called  by  his  opponents,  could  not  be  im- 
peached by  those  who  called  bim.  and  henoe  it  was  quite  immaterial  to  lay  the 
foundation  for  Impeachment.  Without  deciding  what  might  be  done  had  the 
witness  denied  making  the  statements  attributed  to  him,  or  discussing  the  law 
upon  the  subject  as  it  existed  prior  to  the  passage  of  chapter  193,  Geo.  Laws 
1885,  we  bold  that,  by  the  terms  of  that  act,  the  objections  were  improperly 
sustained.  By  section  1  thereof,  a  party  to  the  record,  or  one  for  whose  ben- 
efit a  proceeding  is  prosecuted  or  defended,  is  compelled  to  testify  as  if  under 
cross-examination.  The  object  of  the  statute  is  to  authorize  an  adversary  to 
be  examined,  unprotected  by  the  well-known  rules  of  evidence.  The  effect  is 
tu  compel  him  to  undergo  examination  as  we)l  as  cross-examination  at  the 
hands  of  the  opposition  if  it  so  desires.  It  follows  that  any  question  which 
could  properly  have  been  asked  the  witness,  were  he  undergoing  the  ordinary 
cross-examination,  was  legitimate. 
The  Judgment  is  set  aside,  and  a  new  trial  granted. 


GArrENT  V.  St.  Paul,  M.  &  M.  Rt.  Co. 

(Supreme  OOurt  nf  Jliinnesola.    January  4,  ISSS.) 

1.  Flbadiho — ^Amiisaroira  in  Rbply— Denial. 

The  admissions  in  a  reply  held  to  control  a  denial  therein,  and  thus  to  confess  ths 
defense  interposed  b;  a  suppleniental  answer, 

2.  Saxs— Failubs  to  Avoid  DBrsnsiVB  Mattbb. 

Held,  fnrUur,  that  said  reply  fillled  to  avoid  the  defensive  matter,  and  that^  upon 
the  pleadings,  defendant  was  entitled  to  Judgment. 
(Byllabta  by  the  Qmrt.) 

Appeal  from  district  court,  Hennepin  county;  Yottkg,  Judge. 
Welch,  Botktn  t&  Wdch,  for  Gaffney,  appellant.   Benton  <ft  Roherts,  for  St 
Paul,  H.  &  M.  By.  Co.,  respondent. 

Collins,  J.  The  plaintiff  appeals  from  a  judgment  of  the  district  conrt 
for  Hennepin  county,  made  and  entered  pursuant  to  an  order  granting  de- 
fendant's motion  for  judgment  upon  the  pleadings.  After  the  issues  in  the 
action  were  fully  made,  the  defendant,  by  leave  of  court,  served  a  supple- 
mental  answer,  setting  forth,  among  other  things,  that  upon  a  certain  day 
(subsequent  to  the  service  of  the  last  pleading)  it  had  settled  and  adjusted 
with  plaintiff  aU  claims  Involved  in  this  litigation,  bad  paid  him  aoottUnsnm 
of  mon^  therefOT,  and  that  said  plaintiff  had  made,  executed,  and  delivered 
his  receipt  in  full  settlement  of  the  action.  To  this  plaintiff  replied,  denying 
a  settlement  and  adjustment  of  "all  his  elaim"  against  defendant,  and  aver- 
ring that  "save  and  except  in  the  manner,  and  under  the  clrcomstanoes.  her^n 
set  forth,"  he  had  not  executed  uid  delivered  his  receipt  for  the  sum  named, 
in  full  settlement  of  the  aetlon.  Further  replying,  the  plaintiff  sets  fttrtta  at 
length  the  circumstances  under  which  he  made  the  settlement,  received  the 
sum  of  money,  specifled  and  executed  and  delivered  the  receipt  mentioned  In 
the  supplemental  answer,  evidently  attempting  to  plead  fraud  and  deceit  on 
the  part  of  defendant  in  procuring  such  alleged  settlement,  and  in  obtainli^ 
said  receipt.  If  we  can  treat  the  first  part  of  this  rei^yas  adenial,-^ndthat 
is  doubtful,  because  of  its  peculiar  phraseology, — the  subsequent  admissloa 
controls  and  determines  the  real  issue.  Derby  v.  Qallupt  5  Minn.  119,  (6U. 
85.)  See,  also,  Henry  v.  tinman,  21  Minn.  378.  The  plea  is  confession, 
and  an  effort  to  avoid,  wherein  it  fails;  for  neurly  all  elements  essential  in 
pleading  fraud  and  deceit  are  omitted,  while  SQpaeof  the  allegations  in  the  re- 
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ply  are  inconsistent  with  such  a  defense  to  defendant*8  aTennents  of  settle- 
ment and  receipting.  It  is  well  settled  that  all  matters  in  confession  and 
avoidance  must  be  afiBrmatively  and  specially  pleaded.  Livingston  v.  Ives, 
35  Minn.  55,  27  N.  W.  Rep.  74.  And  where  a  plea  confesses,  but  does  not 
sufficiently  avoid,  judgment  must  be  given  upon  the  confession,  even  after 
verdict.  Zough  v.  Braffff,  18  Minn.  121,  (6U.  106.) 
Judgment  affirmed. 


Shaixet  v.  Girr  or  Appletion. 

(Supreme  Court  of  Wueontin.   December  IS,  1SR7.) 

1.  MUNIOirAL  COBPOBATIOBS — ACTXOBS  AOAIVST  —  AlTSWSB  VBBiriBP  BT  MATOB— !)>• 
HIAL  OV  InrOBMATIOH. 

In  an  action  against  a  city  for  injuries  cftiised  by  a  defective  sidewalk,  an  answer 
Terifled  by  the  mayor,  and  denying  any  Icnowlbdge  or  infomiitioD  soffldoit  to 
form  a  belief  toucliing  the  matters  alleged  in  the  cooiplaiDt,  is  mfflcient  to  rai«e 
tbe  issues  for  trial. 

S.  SAMB— DuaCTITK  SiDKWALK — ACTIOEI  TOB  ItUOBIB— EVIOBRCB. 

lu  an  acUon  agalnat  a  city  for  injuriea  oauscd  by  a  defective  aldewalfe,  defendant 
was  allowed  to  snow  tliat  plaintltf  had  said,  in  efrect,  that,  with  the  money  she  ex- 
pected to  get  from  the  city,  she  intended  to  furnish  her  honse,  get  a  horse  nnd  car- 
riage, etc.  Held,  that  this  testimony  was  irrelevant  and  immaterial,  and  presum- 
ably prejudicial  to  plaintiiT.  and  shoald  not  have  been  referred  to  in  the  charge  to 
the  jury. 

a.  Sahb— EviDBXOB — Opihiok  Or  Wmisaa— Coksitioh  or  Health. 

Plaintifl  offered  to  show  by  lay  witnesaes  that  she  had  been  in  good  health  prior 
to  the  injury.  Hdd,  that  this  testimony  aa  to  whether  she  appeared  to  be  in  good 
or  bad  health  does  not  call  for  such  an  opinion  as  requires  especial  skill  to  de- 
termine, and  it  should  have  l>een  admitted. 

4.  Same— MisLZAfiino  Ihbtbuctiors. 

The  court  charged  the  jury  that  if  plaintiff  was  injured  on  the  street  by  being 
pressed  la  a  crowd  of  people,  or  by  horses  or  carriages  running  against  lier,  or  in 
any  wur  other  than  by  a  defect  in  the  sidewalk,  she  could  not  recover.  Heid  that, 
in  the  absence  .of  any  testimony  tending  to  show  that  the  injury  complained  of  was 
received  in  any  way  other  than  by  a  defective  sidewalk,  the  instruction  was  v- 
roDMOs,  aa  trading  to  mislead  the  jury. 

0.  Same— 8PBCIAL  Fimdikos. 

It  appeared  that  the  defect  complained  of  consisted  of  an  opening  leftforaoel- 
lar  window  dose  to  the  building,  and  covered  by  a  board ;  that  plaintiff  stepped 
onto  the  board  at  ulifht,  and  lb  broke,  causing  her  to  fall  into  the  opening.  The 
Jury  waa  asked  to  give  a  special  verdict  on  the  question  whether  the  sidewalk  was 
in  8  safe  condition  of  repair  for  ordinary  travel.  Held^  that  the  question  should 
not  have  been  asked,  as  tending  to  mislead  the  Jury. 

Appeal  from  circuit  court,  Outagamie  county;  Geosoe  H.  Mters,  Judge. 

This  is  an  action  to  recover  damages  alleged  to  have  been  sustained  by  tbe 
plaintiff,  Uaiy  J.  Smalley,  on  the  evening  of  October  16, 1884,  by  reason  ot 
her  stepping  into  a  bole  described  in  the  sidewalk  of  the  city  of  Appleton.  A 
demurrer  to  the  iinswer  having  been  overruled,  tbe  cause  was  tried,  and  the 
Jury  returned  a  special  verdict  to  the  effect  (1)  that  the  plaintiff  waa  not 
injured  by  a  fall  occiisioned  by  herstepping  into  such  liole  in  said  sidewalkat 
or  about  tbe  time  and  place  named  in  the  complaint;  (2)  that  one  of  tbe  alder- 
men of  the  city  had  personal  notice  of  the  accident  and  injury  complained  of, 
from  the  plaintiff,  within  five  days  from  the  time  of  the  happening  thereof; 
(8)  tliat  aaid  sidewalk  was  at  the  time  complained  of  in  a  safe  condition  of  re- 
pair for  ordinary  travel;  (5)  that  tbe  plaintiff,  at  the  time  and  place  complained 
of,  was  exercising  ordinary  care  to  avoid  accidents  and  Injuries.  From  the 
judgment  entered  thereon  in  favor  of  thedefendsut,  dismissing  the  complaint, 
with  costs,  the  plaintiff  brings  ttiis  appeal. 

JoA  n  Goodktnd  and  B.  D.  Ryan,  for  appellant.  Samuel  Boyd  and  H.  Pieroe, 
for  respondeat. 
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Cassodat*  Jm  {t^ter  stating  tfie  facts.)  We  think  the  answer,  verified  1^^ 
the  mayor  of  the  city,  denying  any  "knowledge  or  information  sufficient  to 
form  a  belief"  "as  to  the  matters  and  things  in  the  plaintiff's  complaint  at 
l^ed  and  set  forth,"  sufficiently  raised  tiie  Issues  for  trial  which  were  tried; 
but,  upon  a  careful  consideration  of  the  whole  record,  we  are  forced  to  the 
conclusion  that  there  has  been  a  mistriaL  The  real  controversy  was  involred 
In  the  first  and  third  questions  submitted  to  the  jury;  which  were,  in  eStw^ — 
First,  whether  the  sidewalk  was  defective  at-the  time  and  place  in  question; 
and,  «ec!07tc2/v,  whether  the  plaintiff  was  Injured  by  it.  The  sidewalk  in  ques* 
tion  was  about  10  feet  wide,  and  upon  the  south  side  of  College  avenue,  which 
ran  east  and  west;  and  the  building  at  that  point  ran  up  close  to  the  sidewalk. 
There  appears  to  have  been  steps  leading  from  the  sidewalk  up  into  the  front 
door  of  the  building,  and  covering  about  two  and  a  half  feet  of  the  walk. 
Close  by  the  steps  on  the  west  side  was  a  window  opening,  three  twA  and  nine 
inches  long  and  fourteen  inches  wide,  from  the  building.  On  the  evening  in 
question,  there  was  a  large  crowd  of  people  in  the  vicinity  of  the  loom  in  quo, 
and  the  plaintiff  was  among  them.  A  horse  dashed  by,  and  the  people  on  the 
B^ewalk  at  that  point  stepped  back.  The  plaintiff  testified,  in  effect,  that 
she  stepped,  supposing  she  was  on  the  sidewalk,  and  something  broke  under 
her  feet,  and  she  went  right  down  In  the  hole,  and  was  injured.  Tbeevidence 
Is  pretty  conclusive  that,  either  there  or  elsewhere  on  that  evening,  she  was 
bruised  more  or  less  severely  on  her  limb  between  the  knee  and  the  hip.  The 
evidence  relied  upon  to  disprove  such  injury  was  purely  circumstantial  and 
inferential.  One  class  of  such  evidence  consisted  of  medical  testimony  trad- 
ing to  prove  that  her  internal  troubles  were  the  result  of  disease,  and  not  of 
violence.  These  explanations  are  sufficient  to  enable  us  to  consider  intelli- 
gently some  of  the  rulings  of  the  court. 

1.  The  defendant  was  allowed  to  prove  by  two  of  its  witnesses,  against  ob- 
jections, certain  declarations  said  to  have  been  made  by  the  plaintiff  to  the 
effect  that,  with  the  money  she  expected  to  get  from  the  city  by  reason  of  such 
injury,  she  was  going  to  finish  and  furnish  their  house,  get  silk  dresses,  and 
dress  better  than  they  had  before,  get  a  piano,  and  a  horse  and  carriage,  and 
give  the  friends  who  went  for  her  in  this  suit  a  ride,  and  those  who  did  not 
she  would  give  no  ride.  This  testimony  was  referred  to  in  the  charge  as  of 
particular  significance,  and  exception  thereto  was  taken  by  the  plaintiff.  We 
must  hold  this  class  of  testimony  to  have  been  immaterial  and  irrelevant  to 
any  of  the  issues  on  trial,  and  presumably  prejudicial  to  the  plaintiff. 

2.  The  court  excluded  the  testimony  of  a  witness  well  acquainted  with  the 
plaintiff,  and  who  had  often  seen  her  before  the  accident,  and  during  the  sum- 
mer of  1884,  as  to  her  being  healthy  or  otherwise  during  that  time,  on  the 
ground  that  it  called  for  the  opinion  of  a  witness  who  was  not  an  expeit.  Her 
physical  condition — whether  she  appeared  to  be  in  good  or  bad  health,  sick  or 
well,  suffering  from  disease,  or  enjoying  health — may  have  involved,  to  some 
extent,  the  opinion  of  the  witness,  but  it  was  nevertheless  a  fact  requiring  no 
especial  skill  to  determine,  and  to  which  any  Intelligent  witness  might  tesUfy. 
This  seems  to  be  well  settled  by  the  authorities.  Lawson,  Exp.  Ev.  470^73, 
and  cases  there  cited. 

3.  Exception  is  taken  because  the  court,  in  effect,  charged  the  jury  that  if 
the  plaintiff  "was  injured  on  the  street  •  •  •  by  her  getting  pressed  in 
a  crowd  of  people,  or  by  horses  or  carriages  running  against  her,  or  in  any 
other  way  except  by  stepping  into  a  hole,  or  <m  a  board  covering  such  hole 
that  broke  under  her,  letting  her  into  the  hole,  and  causing  her  injury,  such  an 
accident  or  injury  would  not"  authorize  a  recovery  in  the  action.  The  diffi- 
culty with  at  least  the  larger  portion  of  this  extract  is  the  want  of  any  such 
evidence  upon  which  to  b^e  it,  and  its  direct  tendency  to  draw  the  minds  (tf 
Uie  jury  away  from  the  real  issue  on  trial. 

4.  In  view  of  the  issues  on  trial,  we  have  some  doabts  as  to  the  admlssl- 
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bllltj  of  some  of  the  hjpothetical  questions  put  to  medical  experts*  bnt>  as 
they  will  probably  be  so  adjusted  as  to  more  accurately  Qt  the  case  on  the  next 
trial,  we  deem  it  unnecessary  to  consider  them  further. 

6.  The  third  question  submitted  to  the  jury  was  well  caloalated  to  mislead 
them,  and  should  therefore  be  modified. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  csose  is  remanded 
tor  a  new  trial. 


fn  r9  last  Will  and  Testament  of  Wars. 

{SuprvjM  Court  «f  Witcoiuin.   Deoeuber  13,  1887.) 

VzUf— Bt  Uabbikd  Wokax— Not  Betokb)  >t  BDBBHtvnr  MABBUei— S^faucb 

Fbopucty. 

Testatrix,  wblla  IItIrk  with  her  Becond  hosbancl,  by  whom  ibe  had  no  ehildreo, 
made  a  will  beqaeathlng  her  property  to  her  children  by  her  flnt  huiband.  Her 
wcond  huabtnd  dylug,  she  married  a  third  time,  tihe  had  no  ehildran  by  this 
marriage,  and  died  leaving  the  husbaDdsnndvIng.  JIM,  that onder  the  prondons 
of  Bar.  St.  Wis.  2277,  SS81.  giving  a  maniad  woman  absolute  oontrof  over  her 
iapanta  propwty,  the  will  of  testatrix  was  not  reroked  by  her  subsequent  marriage^ 
bat  Tsmuned  fai  rail  Ibros  and  afftact.* 

Appeal  from  circuit  court,  Sauk  county;  Alva  Stbwaat,  Judge. 

Thla  action  was  tried  before  the  county  court,  and,  upon  a  judgment  setting 
aride  the  will,  the  «cecutor.  Hiram  ^lOe,  appealed  to  the  circuit  court.  It  is, 
in  effect,  found  by  the  circuit  court  that  several  years  prior  to  1870  the  de- 
ceased, Ann  Ward,  married  one  Thomas  Lee,  and  by  him  had  seven  children, 
all  of  whom  are  now  living  and  of  full  age;  Uutt  in  1870  said  Thomas  Lee  died, 
leaving  said  Ann  him  surviving;  that  Uie  estate  of  which  the  said  Ann  was 
possessed  at  the  time  of  her  death  came  to  her  through  the  last  will  and  tes- 
tament of  the  s^d  Thomas  Lee;  tliat  thereupon  the  said  Ann  married  one 
John  Spaulding;  that  June  23, 1877,  and  during  such  coverture,  the  said  Ann, 
In  the  name  of  "Ann  Lee  Spaulding,"  duly  executed  tha  paper  writing  here 
propounded  as  her  last  will  and  testament,  in  the  prraence  of  three  attesting 
witnesses,  each  of  whom ,  at  her  request,  and  in  her  presence,  and  In  the  pres- 
ence of  each  other,  subscribed  the  same  as  such  witnesses;  that  two  of  her 
sons  were  nominated  and  appointed  as  executors  therein,  and  her  property- 
was  therein  given  to  all  of  her  children,  except  one;  that  said  John  Spaulding 
died  in  1880,  leavinK  said  Ann  him  surviving;  that  in  1882  sfUd  Ann  married 
one  Charles  Ward ;  that  in  1^  the  said  Ann  died  In  Bacine  county,  where  she 
was  domiciled  at  the  time,  leaving  her  surviving  the  said  Charles  Ward ;  tliat 
said  Ann  never  had  any  children  or  child  by  either  the  said  Spaulding  or 
Ward;  that  said  Drinkwater,  mentioned  in  the  order  and  judgment  of  the 
county  court,  was  never  related  to  the  said  Ann.  As  concfuslons  of  law,  it 
was  found  by  said  circuit  court  that  said  will  was  not  revoked  by  said  subse- 
quent marriage  to  siUd  Charles  Ward,  (as  ordered  and  adjudged  by  the  county 
court,)  and  t^t  s^  Ann  Ward  died  testate,  and  that  Hiram  Lee,  executor 
of  suld  last  will  and  testament,  is  entitled  to  judgment;  that  said  order  and 
judgment  of  the  county  court  be  reversed,  with  costs.  Vrom  the  judgment 
entered  upon,  and  In  accordance  with,  sudh  findings  and  conclusions,  this  ap- 
peal Is  bronght. 

John  Bather,  for  appellants,  ffand  ifi  FleUt  for  respondent. 

Cassodat,  J.,  {a/ter  ttatinff  the/acts.)  The  testatrlxmade  her  will  while 
she  was  the  wife  of  Spaulding.  By  it  she  gave  her  property  to  six  of  her  chil- 
dren by  a  former  marrif^e.  After  his  death  she  married  Wiud.  She  never  had 
any  children  by  either  of  them.  Did  such  marriage  to  Ward  revoke  her  will 

*  Respecting  the  constractlve  revocation  of  a  will  by  marriage  or  the  birth  of  a  child, 
SOS  McAuulty  r.  McAnoIty,  (111.)  11  M.  E.  Hep.  SOT,  and  note. 
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thuB  made  ?  Thfs  Is  the  only  question  presented  which  ft  Is  necessarj  to  oon- 
Bider.  The  county  c»urt  held  that  it  did.  The  circuit  court  held  that  it  did 
not,  and  reversed  the  judgment.  After  prohibiting  the  revocation  of  any 
will  otherwise  than  by  burning,  tearing,  canceling,  or  obliterating  the  same, 
or  by  some  other  writing,  executed  as  prescribed,  substantially  as  required 
by  section  6.  o.  3.  29  Car.  II.,  (3  Eng.  St.  at  Large,  385,)  our  statute  adds: 
"Excepting  only  tliat  nothing  contained  in  this  section  shall  prevent  the  raT- 
ocation  implied  by  law  from  subsequent  changet  in  the  condition  or  eir- 
cumatancea  of  the  testator."  Section  2290,  Rev.  St.  This  section,  with  the 
above  exception,  first  appeared  in  section  10,  e.  66,  Bev.  St.  1849,  which  went 
into  effect  January  1,  ltj50.  According  to  the  revisers,  tliis  exception  was 
"added  to  declare  a  right. that  would  doubtless  be  inferred;"  but  that  it  was 
"safer  to  express  it,  especially  as  relates  to  minor  married  women."  Bavis- 
ors*  Notes,  p.  165.  "The  revocation  implied  by  law,"  thus  excepted  out  from 
the  operation  of  the  prohibitory  clause  of  the  section  by  reason  of  such  pre- 
caution, manifestly  means  such  as  had  previously  been' implied  at  common 
law.  At  common  law  the  marriage  of  a  woman  was  a  revocation  of  her  will 
previously  made.  Forse^s  Case,  2  Coke,  439:  Hod9dm  v.  Lloyd,  2  Brown, 
Ch.  534;  Doa  v.  Staple,  2  Term  B.  695.  This  was  put  upon  the  grounds  of 
the  husband's  marital  rights,  the  ambulatory  character  of  a  will,  and  the  dis- 
ability of  the  wife.  Thus  Lord  Chancellor  Thtjblow,  after  considering  the 
rights  of  tile  husband  over  the  property  of  his  wife,  said:  "It  is  extremely 
clear  that  no  such  will  made  by  Bkfemf  covert  can  bind  after  the  marriage, 
because  it  is  contrary  to  the  nature  of  the  instrument,  which  must  be  ambu- 
latory during  the  life  of  the  testatrix ;  and  as  by  marriage  she  disables  herself 
from  making  any  otherwill  the  insiniment  ceases  tohe  qfthat  fort.and  must 
be  void."    Hodaden  v.  Lloyd,  HUpra. 

But  the  common-law  rule  that  marriage  of  a  woman  revoked  her  will  pre< 
viously  made  was  not  without  exceptions.  Thus,  where  her  power  of  dispi^ 
ing  of  her  separate  property  after  marriage  was  preserved  by  an  antenuptial 
agreement,  her  will  previously  made  was  not  revoked  by  such  marriage.  1 
Sugd.  Powers,  182-190;  WHght  v.  Englefleld,  2  Amb.  468;  Sippon  v.  Datad- 
ing,2Amb.5G5;  Richv.  Beaumont,  GBiowne,  CP.  152;  Churchillv.  Dibben, 
2  Keny.  pt.  2,  p.  82;  Logan  v.  Bell,  50  E.  C.  L.  (1  Man.,  G.  A  S.)  872;  Doe 
v.  Bird,  2  Nev.  &  M.  679;  Doionea  v.  Timperson,  4  Buss.  334;  Billoti  v, 
Grace,  2  Schoales  &  L.  456;  Bradish  v.  Qibba,  3  Johns.  Ch.  523;  Barnes  v. 
Inoin,  2  Dall.  199,  1  Yeates,  221.  The  power  which  at  common  law  might 
thus  be  preserved  to  a  married  woman  by  marriage  settlement  to  dispose  of 
her  property  during  coverture,  has  been  expressly  preserved  to  married 
women  in  this  state  ever  since  February  1,  1850.  Chapter  44,  Laws  1850, 
g  1-3;  chapter  95.  Bev.  St.  1858;  sections  2340-2343.  Be  v.  St.  This  must 
e  qualiSed  to  the  extent  of  saying  that  she  could  not  dispose  of  her  property 
by  last  will  and  testament,  without  the  consent  of  her  husband,  until  March 
23,  1859.  Section  1,  c.  66.  Bev.  St.  1849;  section  1,  c.  97,  Bev.  St.  1858;  sec- 
tion 2,  c.  91,  Laws  1859.  But  since  tliat  time  she  has  had  the  absolute  power 
of  disposing  of  her  property  in  that  way  without  his  consent,  and  even  against 
his  wish.  Sections  2277,  ^1,  Bev.  St.  The  rights  and  powers  thus  secured 
to  married  women  by  the  statutes  remove  every  reason  upon  which  the  com- 
mon-law rule  of  revocation  by  such  subsequent  marriage  was  based,  and 
hence  such  rule  by  implication  is  removed  by  the  same  statutes.  The  reason 
for  the  rule  having  ceased  to  exist,  the  rule  itself  also  ceased.  This  is  in  ac- 
cordance with  a  well-settled  maxim  of  the  law.  Begardless  of  that  principle, 
it  has  been  held  in  Massachusetts  that  the  marriage  of  a  woman  revoked  her 
will  previously  made,  notwithstanding  such  statutes.  Swan  v.  ffammondt 
138  Mass.  45.  52  Amer.  Bep.  255;  Blodgctt  v.  Moore,  141  Mass.  75, 5  N.  £. 
B^.  470.  Such  ruling  was  based,  apparently,  upon  the  fact  that  the  statute 
there,  as  here,  prescrites  the  modes  of  revoking  wills,  and  recognizes  revoca- 
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tion  Implied  by  law.  Bat  the  old  English  statute  cited  also  prescribed  such 
modes  of  revoking  wills,  withoat  such  express  recognition.  It  is  true,  never- 
theless, such  revocations  wwe  Implied  notwithstanding,  amongother  reaaonst 
for  those  stated  above.  As  observed,  the  statutes  of  this  statu  thus  removing 
the  reasons,  to  thnt  extent  removed  the  rule.  The  fact  that  such  rule  at 
common  law  was  based  upon  the  husband's  marital  rights,  the  ambulatory 
dutraoter  of  the  will,  and  the  di8at)ilit7  of  tiie  wife,  seems  to  be  recognized  in 
a  later  ease  in  Massiichusetts,  wherein  it  is,  in  effect,  held  that  revocation  of  a 
woman's  prior  will  by  marriage  was  prevented  by  an  attempted  agreement 
barring  such  rights  and  removing  such  disability  and  preserving  sucb  powers. 
Osgood  V.  Blitis,  141  Mass.  474,  6  K.  E.  Rep.  5:27.  To  hold  that  marriage  of 
Itself  revoked  a  former  will  of  the  wife,  under  tbe  circumstances  here  pre- 
sented, as  above  stated,  when  the  next  day  after  the  marriHge  she  had  power 
to  reinstate  the  same  writing  as  her  last  will  and  tntament,  would  seem  to 
bB  absurd.  The  conclusions  we  have  reached  are  supported  by  the  great 
weight  of  authority  of  our  sister  states  under  similar  statutes.  In  re  Tuller*s 
Will,  79  lU.  99;  Noyea  v.  Southworth,  55  Mich.  173,  20  K.  W.  Rep.  891; 
Webb  V.  Jones,  36  N.  J.  Eg.  163;  Fellows  v.  Allen,  60  N.  H.  439,  49  Amer. 
Bep.  329:  ffoitt  V.  HoUt,  63  K.  H.  475,  3  Atl.  Rep.  604;  Morton  v.  Onion, 
45  Vt.  145;  In  re  Carey's  Estate,  49  Vt.  236.  Whether,  in  view  of  oar  stat- 
utes, making  husband  and  wife  heir  to  each  other  in  the  absence  of  children, 
marriage  of  itself  would  revoke  a  former  will  in  favor  of  a  stranger,  as  seems 
to  liave  been  held  in  an  early  Illinois  case  qualified  in  the  above  citation  from 
tliat  state,  we  are  not  here  called  upon  by  the  facts  to  consider.  We  must 
bold  that  the  common-law  rule  mentioned,  when  applied  to  the  fada  of  thla 
case,  has,  by  implication,  been  abrogated  by  our  statutes. 
The  judgment  of  tbe  circuit  is  affirmed. 


Ohxoaoo  Coffin  Co.  v.  Harris  et  al.  (Maxwell,  Oarnishee.) 

(Suprmne  Cburt  of  Wisemtin.   December  13,  1887.) 

t.  Aflsionxxirr  for  BRMsrrr  or  Cbkditobs— PaiFERBKOBs— MoBraAas. 

In  conalderation  of  an  extension  of  time  to  pay  certain  notes,  deftodanti  exe- 
cuted a  niongage  in  truat  for  creditors,  whose  cUinis  were  In  the  hands  of  the 
trustee  for  colleotion,  retaining  possession,  and  afterwards  sold  the  property,  but 
tamed  the  proceeds  over  to  discbar^^e  tbe  claims.  Plaintiff  contended  that  this 
mortgage  was  in  fact  an  assignment,  with  uulawful  preferences.  Held  that,  to 
make  a  preference  of  creditors  unlawful,  under  Laws  Wis.  1883,  e.  349,  it  mart  be 
by  aesignraent,  or  within  60  days  prior  to  it,  and  not  by  common  mortgi^e.^ 

S.  FBAODDLB5T  CoNVBYAHOIS— MOBIOAOB  OF  £XBHFT  PBOPBBTY. 

A  mortgage  upon  property  exempt  by  law,  executed  by  insolvent  debtors,  field 
not  in  fraud  of  creditors. 

Appeal  from  circuit  court.  Columbia  county;  Alva  Stewart,  Judge. 

This  action  was  brought  by  the  Chicago  Coffin  Company  against  John  S. 
Maxwell,  as  garnishee  of  J.  M.  and  E.  H.  Harris,  defendants,  to  recover 
from  the  garnishee  tbe  amount  of  a  judgment  against  defendants. 

S.  V,  Brieaen  and  P.  W.  Hall,  forappeUant.  C.  L.  Derring,  (and  /.  S.  Maao- 
toeU.  in  pro.  per.,)  for  respondent. 

Obtor,  J.  The  action  was  commenced  before  a  justice,  and  a  garnishee 
summons  served  upon  said  respondent.   The  respondent,  as  sucb  garnishee. 

^In  Soitih  Qxrolina,  It  was  held,  under  a  statute  prohibiting  preferences  in  assign- 
ments for  the  benefit  of  creditors,  that  where  a  mor^jage  is  actually  a  lien  upon  the 
property  of  the  niortgwor,  an  assignmoit  for  the  benefit  of  creditorrafterwaras  made 
by  tbe  mortgagor  in  which  teoognition  Is  made  of  the  prior  lien  oftlie  mortgage  is  not 
a  violation  of  the  statute.  Loan  A  Trust  Co.  v.  McPhersou,  iS.  C.)  2  S.  E.  Kep.  2tt7. 
Aa  to  the  rights  of  mortgagees  where  a  general  assign i»eut  for  the  benefit  of  credlton 
la  made  by  the  mortgagor,  see  Field  v.  Fiyher,  (Mioh.)  82  N.  W.  Rep.  838,  and  uote: 
▲U«a  V.  Dsnielaon.  (B.  I.)  8  AU.  Bep.  703. 
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answered  that  he  held  certain  property  of  the  defendants  aa  mortgagee.  In 
trust  for  certain  creditors,  and  issue  having  been  joined  on  said  answer,  and 
upon  the  trial  tliereof.  judgment  was  rendwed  in  the  original  action  against 
said  defendants,  and  in  favor  of  said  respondent  as  such  garnishee.   On  ap- 
peal, in  the  circuit  court,  the  said  respondent,  as  such  garnishee,  testified 
tliat  he  held  certain  property  of  the  defendants  byachattel  mortgage. in  trust 
for  certain  creditors  of  said  defendants  nameJ  therein,  to  secure  the  payraeat 
of  a  note  drawn  to  him  by  the  defendants,  embracing  all  of  said  cJaima,  but 
extending  the  time  of  payment  thereof  for  six  months  from  the  date  of  said 
mortgage.   Afterwards  two  mortgages  were  given  by  said  defendants  upon 
an  undivided  lialf  of  some  of  said  property  to  secure  one  of  said  creditors  and 
another  creditor,  but  that  is  Immaterial  to  this  case.  The  evidence  tended  to 
show  that  the  mortgage  to  said  garnishee  did  not  cover  all  of  the  property  of 
the  defendants,  and  also  tended  to  show,  and  the  circuit  court  found,  that  the 
defendants  were  Insolvent  when  said  mortgage  was  given,  but  that  it  was  "a 
matter  of  some  doubt  whether  they  fully  understood  their  situation,  and  that 
they  expected,  by  procuring  the  extension  that  they  did.  upon  the  debts, 
which  the  said  che^l  mortgage  was  given  to  secure,  to  be  able  to  continue 
business,"  and  also  that  the  respondent  did  not  know  that  said  defendants 
were  insolvent  or  owed  other  debts.   It  was  further  found,  and  so  proved, 
that  the  respondent  did  not  take  possession  of  the  property,  but  joined  in  a 
sale  of  it  with  the  defendants  for  the  sum  of  $325.  and  received  the  same,  and 
applied  it  upon  said  mortgage.  It  appears  that  the  property  of  the  defendants 
not  embraced  in  the  mortgage  was  of  no  great  value,  but  that  which  was 
mortgaged  was  of  less  value  Uian  the  defen<£mts  would  have  been  entitled  to 
claim  in  their  exemptions,  so  that  it  was  not  a  very  great  matter  any  way. 
The  accounts  outstanding  were  only  about  S25,  and  the  other  debts  were  few 
and  of  small  amounts,  and  the  plaintift*a  claim,  was  within  the  jurisdiction 
of  a  justice  of  the  peace.  The  circuit  court  found,  as  conclusions  of  law,  that 
the  respondent  wa<;  not  indebted  to  the  defendants,  or  had  any  property  in  his 
possession  or  under  hia  control  belonging  to  them,  or,  in  short,  that  said  cliat- 
tel  mortgage  was  valid,  and  that  is  the  main  question  on  this  appeal.  The 
preliminary  exceptions  to  the  refusal  to  admit  evidence,  as  to  what  the  re- 
spondent did  with  the  money  received  by  him  on  the  sale  of  the  property,  are 
not  much  insisted  upon,  and  the  evidence  would  seem  to  be  immaterial  to  the 
main  questions  in  the  case,  involving  the  validity  of  tlie  mortgage.   It  is 
sufilcient  to  such  end  that  the  respondent  received  the  money.   He  must  be 
presumed  to  have  discharged  his  trust  and  paid  It  over  to  the  creditora,  whom 
he  represented  as  trustee  in  the  mortgage,  and  if  he  did  not,  then  such  cred- 
itors cannot  be  presumed  to  have  assented  to  bis  withholding  it,  or  paying  it 
back  to  the  mortgagors,  and  there  was  no  proof  of  such  assent.  On  the  main 
question,  it  is  claimed — First,  that  the  chattel  mortgage  was  In  fact  and  In 
contemplation  of  law  a  voluntary  assignment,  with  unlawful  preference  of 
creditors,  and  not  made  according  to  the  statute  on  voluntary  assignments; 
second,  tliat  said  mortgage  was  made  with  intent  to  hinder,  delay,  or  defraud 
creditors. 

1.  To  be  an  assignment  within  the  meaning  of  tlie  statute,  this  transaction 
must  have  the  essential  elements  of  an  assignment  to  distinguish  it  from  a 
common  murtgage,  or  transfer  simply  in  preference  of  creditors,  both  of 
which  are  as  lawful  now  as  if  no  assignment  law  existed.  Chapter  319  of 
the  Laws  of  1883,  forbidding  a  preference  of  creditoi's,  applies  only  to  casts  in 
which  an  assignment  is  to  be  and  has  been  made.  The  preference  must  be,  by 
assignment,  or  within  60  days  prior  to  an  assignment,  to  be  unlawful  withis 
the  meaning  of  that  statute.  Other  preferences  are  as  lawful  as  they  ever  were. 
Wachter  v.  Famaahon,  62  Wis.  123.  22  N.  W.  Uep.  160;  Anstedt  v.  BenOetf, 
»  61  Wis.  629, 21 X.  W.  Rep.  807.  In  this  case  there  was  no  regular  assignment^ 
even  in  f onn>  and  therefore  this  transaction,  so  far  as  it  makes  a  preference  ct 
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creditors,  does  not  fall  witliin  the  prohibition  of  the  statute  on  that  account. 
In  what  respect,  then,  does  this  transaction  differ  from  a  common  mortgage? 
The  mortgage  WHS  filed,  and  there  was  nu  change  of  possession.  There  was 
no  iruolvenc!/  so  far  as  the  parties  themselves  understood.  The  mortgagors 
were  to  continue  in  possession  of  the  property  until  the  new  note  should  be- 
come due,  except  in  extraordiniirj  contingencies,  and  continue  business.  The 
respondent  never  took  possession  of  the  property,  and  tlie  mortgagor  sold  it  to 
a  stranger  for  an  ample  consideration,  and  paid  the  money  over  to  the  mort- 
gagee like  honest  men.  The  mortgage  did  not  cover  all  of  the  propei-ty  of 
the  defendants,  and  was  not  intended  to  do  so.  There  was  six  months'  exten- 
sion of  the  time  of  payment,  in  consideration  of  the  mortgage,  during  wliioh 
time  the  defendants  evidently  hoped  to  be  able  to  pny  their  debts  out  of  their 
business  and  other  possible  resources.  These  facts  the  evidence  tended  to 
prove,  and  the  circuit  court  was  warranted  in  finding.  Similar  cases  have 
been  so  recently  decided  by  this  court  that  an  extended  argument  in  this  case, 
and  the  examination  of  authorities  outside  of  the  state,  are  unnecessary.  This 
case  is  much  like  that  of  Carter  v.  Jtetffey,  62  Wis.  552.  22  K.  W.  Bep.  129. 
That  WHS  a  mortgiu;e  to  the  attorney  at  law,  in  trugt,  to  pay  claims  against 
the  defendant,  in  his  hands,  or  which  might  come  to  him  fur  collection.  It 
was  held  not  amenable  lo  the  prohibition  of  the  statute.  The  same  princi- 
ples were  applied  in  the  recent  case  of  Ingram  v.  Osbom,  ante,  304,  (on  the 
present  calendar,)  and  the  distinctions  are  pointed  out  between  such  cases 
and  the  case  of  Winner  v.  Hoyt,  66  Wis.  227,  28  N.  W.  Rep.  380.  It  is  ce> 
tainly  not  difflcult  to  see  a  very  broad  distinction  t)etween  this  and  other  sim- 
Uar  cases,  and  the  case  of  Winner  v.  Hoyt,  supra,  in  which  the  transaction 
was  held  to  be  an  assignment  and  in  violation  of  the  statute.  This  transac- 
tion, tiierefore,  was  not  an  assignment,  and  made  no  unlawful  preference  of 
creditors. 

2.  Was  the  mortgage  made  with  intent  to  hinder,  delay,  or  defraud  creditors? 
We  fail  to  find  any  evidence  whatever  of  any  i  ntention  to  defraud  the  other  cred- 
itors of  the  defendants  in  tiie  giving  or  receiving  of  this  mortgage.  .The  sub- 
sequent mortgages  to  secure  the  same  claim  or  other  claims,  if  any,  on  portions 
of  tlie  same  property,  have  to  be  most  cruelly  tortured  to  cast  a  suspicion  upon 
the  transaction  of  giving  this  mortgage  to  tlie  respondent  in  trust,  to  secure 
claims  in  his  hands  for  collection.  Tlie  defendants  certainly  liaU  the  right  to 
claim  the  whole  of  the  property  as  exempt,  if  tliey  had  chosen  to  do  so.  That 
they  did  not  do  so,  and  gave  tliis  murtfiage,  are  no  concern  of  the  other  cred- 
itors. Carhart  v.  ffarnhatc,  45  Wis.  340.  If  the  defendants  had  been  in  fail- 
ing circumstances,  and  saw  fit  to  give  their  mortgage  to  secure  certain  of 
their  creditors,  it  would  not  conclusively  show  a  fraudulent  intent.  Allen  v. 
Kennedy,  49  Wis.  549,  5  N.  W.  Uep.  906.  In  any  respect  in  which  the  evi- 
dence presents  this  transaction,  tliere  does  not  appear  to  be  any  intent  to  de- 
fraud any  one.  The  findings  of  the  circuit  court  were  clearly  warranted  by 
the  evidence. 

The  Judgment  of  the  drcnit  court  is  afQrmed. 


Bailfy  v.  Steyb. 
(A^rniu  Onai  nf  Witeontm.  December  18, 1887.) 

Honmuit— BxsKPTtoii  or  Procssdb. 

Rev.  St.  Wis.  i  2983,  provides  that  proceeds  of  the  sale  of  a  homestead,  held  with 
Intant  to  procure  anotuer,  shall  be  exempt  for  two  years.  Defendant  having  sold 
hia  homestead,  took  notes  in  part  payment,  and  borrowed  money  upon  them  as 
secarit/,  and  tvonght  a  homestead,  intending  to  nae  liis  interest  In  the  notes  to  pay 
bis  debts,  and  improve  tbe  same.   Held,  that  his  interest  in  the  notes  was  exempt. 

Appeal  from  circuit  court,  Outagamie  county. 
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It  appears  from  the  record  that  December  26, 1885,  John  Steve,  the  defend- 
ant, owned  and  occupied,  with  his  wife  and  children,  as  a  homestead,  40 acres 
of  land,  about  8  miles  from  Appleton;  that  on  that  day  he  sold  it  for  (1.800, 
of  which  he  received  (400  down,  and  a  mortgage  back  to  secure  the  payment 
of  91,400  in  14  annual  payments  of  $100,  evidenced  by  so  many  notes;  that, 
soon  after,  he  with  his  family  moved  to  Appleton,  bought  a  vacant  lot  in  that 
city  of  nearly  half  an  acre,  with  the  intention  of  making  the  same  a  home- 
stead, and  built  a  home  thereon,  and  moved  into  it,  and  made  other  improve- 
ments thereon;  that  September  13,  1886,  B.  B.  Bailey,  the  plaintiff,  recov- 
ered a  judgment  against  the  defendant  in  justice's  court  for  $171.26;  that 
September  20,  1886,  a  transcript  of  that  judgment  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court;  that  October  11,  1886.  an  execution  was  issued 
thereon,  and  the  same  was  returned  wholly  unsatisfied;  that  thereupon  the 
defendant  was  brought  before  a  court  commissioner  on  supplementaiy  pro- 
ceedings; and  from  his  examination,  and  the  testimony  taken  therein,  it  ap- 
peared, Id  effect,  that  he  had  borrowed  $300,  and  pledged  said  notes  and  mort- 
gage as  collatenii  security  therefor;  that  be  had  no  property  left,  except  his 
Homestead,  and  his  interest  in  said  notes  and  mortgage;  that  he  put  all  the 
money  he  thus  borrowed  into  the  homestead;  that  he  still  owed  $200  on  the 
lot  and  $45  on  the  house;  that  be  intended  to  use  his  said  interest  in  the  notes 
and  mortgage  to  pay  off  bis  debts  and  improve  hia  homestead;  that  the  house 
was  not  yet  completed;  that  the  lot  was  not  yet  fenced  or  drained;  that  no 
sidewalk  had  been  constructed,  or  trees  set  out  thereon ;  that  to  complete  the 
homestead  in  a  proper  and  healthy  condition,  and  pay  oft  the  debts  already  in- 
curred thereon,  would  necessitate  a  large  amount  over  and  above  the  defend- 
ant's interest  in  said  notes  and  mortgage.   Kovemlier  19,  1886,  the  commis- 
sioner held,  in  effect,  that  the  defendant's  interest  in  the  notes  and  mortgage 
WHS  not  exempt,  and  ordered  the  plaintiffs  debt  to  t>e  satisfied  from  the  same, 
and  for  that  purpose  a  receiver  was  appointed,  etc.   Upon  affidavits  and  the 
record,  the  circuit  court  ordered  the  plaintiff  to  show  cause  why  such  order 
of  the  commissioner  should  not  be  set  aside.   That  upon  the  hearing  thereof, 
January  4,  1887,  the  circuit  court  ordered  that  said  order  of  the  commissioner 
be,  and  the  same  was  thereby,  vacated  and  set  aside,  with  $10  costs  to  thede- 
fendant.   Prom  that  order  the  plaintiff  brings  this  appeal. 

W.  J.  AlUn,  for  appellant.   F.  B.  Harrlman,  for  appellee. 

Cassodat,  J.,  {(tfter  stating  the  facts.)  The  only  question  presented  is 
whether  the  defendant's  interest  in  the  notes  and  mortgage,  which  were  "pro- 
ceeds derived  from"  the  sale  of  his  homestead,  was  exempt  for  the  period  of 
"two  years,"  as  provided  by  section  2983,  Bev.  St.  It  certainly  was  exempt 
if  "held  with  the  Intention  to  procure  another  homestead  therewith,"  during 
that  period.  Id.  The  same  is  true  if  intended  to  be  used  during  that  time 
in  completing  or  improving  such  new  homestead.  We  think  the  drcuit  court 
was  justlQed  in  finding  that  such  interest  was  held  with  such  Intent.  The 
case  comes  squarely  within  the  spirit  and  reasons  of  the  repeated  decisions  of 
this  court,  which  need  not  be  again  repeated.  Hewitt  y.  AUen^  54  Wis.  583, 
12K.  W.  Bep.  45;  Scqfleldv.  Bophim,  61  Wis.  870. 21  W.  Bep.  259;  JBfn- 
ea  T.  ffrogan,  67  Wis.  147, 29  N.  W.  Bep.  895. 

The  order  of  the  circuit  court  Is  affirmed. 
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Fatten  Pafeb  Go.  et  tU.  «.  Kaitkattna  Wateh-Fowbb  Co.  et  aU 

(fiuprma  Oturt     TPiicoiutn.   December  18,  1887.) 

L  EqniTY-^irBisinraioH— Bioun  or  Pabties  is  WATSB-FoirBB. 

A  court  of  equity  has  jurlBdlction  to  regalate  the  respective  rights  of  parties  in 
and  to  a  water-power,  and  where  no  question  appears  as  to  the  unsettled  or  unas- 
certained righta  of  the  several  parties,  the  jnrisdictlon  will  be  exercised. 

3.  Save— StriT  to  Abcestaih  BiGHTa— Ditbbsioit  or  Watbb— Flbadiho. 

A  complaint  for  equitable  relief,  which  shows  that  a  tlver  In  Its  natural  condi- 
tion wonid  flow  in  certain  channela,  and  thai  defendant  has  turned  the  wotar  which 
naturally  ran  to  plaintiff's  dam  away  fW>m  it,  and  tbreatsns  to  continiM  w  to  do, 
to  the  destruction  of  plaintiff*!  tights,  sutes  a  cause  of  action. 
8,  Sahb— Fabtibs. 

Where  tbe  object  of  an  action  Is  to  determine  what  are  the  respective  rights  of 

Sxtiea  to  wator  In  aBtream,  and  facta  are  shown  which  entitle  the  plaintiff  to  have 
Is  determined,  all  parUas  intareBted  In  tbe  waten  of  tha  stream  are  proper  par- 
ties to  the  action, 

4.  PaBTIBS— JOIHDBB  AITD  MlSIOnrDXB— FLBASIHa. 

AU^^tions  against  one  defendant,  when  several  are  joined,  which.  If  proved, 
would  not  show  a  cause  of  action  against  that  defendant,  oo  not  make  a  complaint 
deomrrable  as  Joining  several  distinct  causes  of  action. 

Appeal  from  drcalt  court.  Outagamie  county. 

Action  in  equUj  by  the  respondents,  the  Patten  Paper  Company,  Limited, 
Union  Pulp  Company,  and  Fox  River  Pulp  &  Paper  Company,  against  the 
Kaukauna  Water-Power  Company,  Milwaukee,  Lake  Shore  &  Western  Bail- 
way  ConqMny,  Michael  Hunt,  Anna  Hunt*  ati&  others^  f^ipeUants. 

A .  L.  Caty  and  D,  8,  Ordway,  for  appellanta.  JfoM»  Hotyper,  for  reepond- 
ents. 

Tatlob,  J.  This  action  was  brought  by  the  respondents,  for  the  purpose 
of  settling  their  rights  in  and  to  a  certain  water-power  on  the  Fox  river,  and 
to  restrain  some  of  the  appellants  from  diverting  tbe  water  of  said  river  from 
their  said  power.  The  material  facts  alleged  in  the  complaint  are  tbe  follow- 
ing, viz.:  That  the  Fox  river  is  a  public  river,  and  at  the  place  in  question 
flows  in  nearly  an  easterly  course  through  township  No.  21  K.,  of  range  18 
E.,  of  the  fourth  principal  meridian,  in  Outagamie  county,  'Wisconsin,  and  be- 
tween sections  21  and  22,  south  of  the  river,  and  section  24,  and  private  claims 
Kos.  1  and  35,  north  of  the  river;  that  the  volume  of  water  which  naturally 
flows  In  the  river  at  that  place  is  about  3U0,000  cubic  feet  per  minute  in  the 
ordinary  stage  of  water;  that  where  tbe  river  flows  between  sections  21  and 
22,  and  section  24  and  said  private  claims,  it  is  divided  into  several  separate 
channela  by  four  islands  numbered  1,  2.  3,  and  4;  that  said  islands  were  sur- 
veyed by  tbe  United  States  government,  and  sold  as  other  public  lands  to 
private  persons;  that  island  No.  1  contains  6.72  acres,  Ko.  2contHin8  2.2  acres. 
No.  3,  10.20  acres,  and  No.  4, 22.53  acres;  that  island  No.  4  is  about  135  rods 
long,  with  the  stream,  and  lies  next  the  south  shore  of  tbe  river,  and  extends 
about  70  rods  up  stream  above  the  head  of  island  No.  3;  tliat  island  No.  3  lies 
partly  between  Island  No.  4  and  the  north  bank  of  the  river,  is  about  115  rods 
long,  with  the  stream,  and  extends  about  50  rods  below  the  foot  of  island  No.  4; 
that  island  No.  2  lies  south  of  the  lower  end  of  No.  3,  and  island  No.  1  lies  south 
of  island  No.  2  and  the  foot  of  island  No.  4,  and  between  tbe  foot  of  said  island 
No.  4  and  the  south  shore;  that  islands  Nos.  3  and  4  divide  the  stream  into  three 
channels  above  islands  Nos.  8,  2,  and  1,  and  islands  Nos.  3.  2,  and  1  divide 
the  stream  into  four  channels  below  island  No.  4;  that  between  the  south 
shore  of  island  No.  1  rons  a  part  (tf  tbe  water  of  the  south  channel,  and  be- 
tween Islands  Nos.  1  and  2  runs  part  of  the  water  of  the  south  channel  and 
a  part  of  the  water  of  the  middle  channel,  and  between  islands  Nos.  2  and  3 
runs  part  of  the  water  of  the  middle  channel.  In  the  complaTnt  the  channel 
between  the  south  shore  and  island  No.  4  is  designated  as  the  south  channel; 
v.36N.w.no.9— 47 
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the  channel  between  laland  Ko.  4  and  island  TXo,  8  as  the  middle  obannel; 
and  the  channel  between  Island  TXo.  8  and  tba  aorUi  shore  as  the  ncath 
channel. 

The  complaint  then  alleges  that,  in  a  state  of  nature,  and  before  there  was 
any  interruption  or  diversion  of  the  waters  of  the  stream,  about  five-abcths  of 
the  waters  of  the  stream  flowed  through  the  channel  north  of  Island  No.  4. 
and  about  one-sixth,  through  the  channel  south  of  said  island;  that  about 
one-third  of  the  waters  of  the  river  ran  and  passed  through  the  channel  be- 
tween islands  No8.4  and  3,  and  aboutone<half  of  the  water  of  the  river  flowed 
throagb  the  cliannel  north  of  said  Island  No.  3  and  the  north  shore  of  the  river; 
that  no  improvements  for  hydraulic  purposes  have  been  made  on  islands  Koe. 
1  and  2,  and  that  the  plaintiffs  do  not  Itnow  what  volume  of  water  passes  be- 
'  tween  the  south  shore  and  island  No.  1,  or  between  Islands  1  and  2,  or  be* 
tween  islands  2  and  3.  in  their  natural  state;  and  the  plalntiflb  allege  that 
they  do  not  know  wliether  it  is  practicable  or  not  to  make  any  use  of  hydraulic 
power  on  either  of  the  islands  Nos.  X  or  2,  and  that  they  have  made  the  own- 
ers  of  these  islands  parties  to  this  action  that  they  might  be  in  court  to  pre- 
sent any  claim  they,  or  either  of  them,  may  have  as  to  the  amount  of  water 
flowing  in  the  south  or  middle  cliannel  of  said  river. 

The  plaintiffs  then  allege  that  in  1879  and  1880  Ifathew  Mead  and  M.  J. 
'  Edwards  were  the  owners  of  islands  Noa.  4  and  8,  and  that  they  then  built  a 
dam  and  made  a  mill-pond  between  islands  Nos.  4  and  3,  which  mill-pond  re- 
ceived the  water  of  the  said  noddle  channel,  and  raised  a  head  of  alwut  15 
feet,  which  is  called  the  "Mead  &  Edwards  Water-Power. "  They  then  al- 
lege that  the  Fatten  Paper  Company  acquired  from  said  Mead  &  Edwards  the 
right  to  use  25,000  cubic  feet  per  minute,  from  the  hydraulic  power  created 
by  said  dam  and  pond,  and  have  construct«d  very  valuable  mills  and  works 
for  the  use  of  said  power,  particularly  describing  the  property  owned  by  said 
company.  They  also  alle^^  the  ownership  of  a  part  of  said  hydraulic  power 
created  by  said  dam  and  pond,  by  the  Fox  Kiver  Pulp  &  Paper  Company,  and 
that  said  Fox  Biver  Pulp  &  Paper  Company  have  erected  very  expensive  and 
valuable  buildings  and  works  for  the  purpose  of  using  such  hydraulic  power. 
The  property  of  this  company  Is  also  particularly  described  in  the  complaint. 
They  also  allege  that  in  1881  the  Green  Bay  &  Mississippi  Canal  Company 
was  the  owner  of  the  undivided  half  of  the  north  side  of  island  No.  4,  and 
the  south  side  of  island  No.  3,  and  of  the  Mead  A  Edwards  water-power,  and 
that  said  company  leased  certain  descrll>ed  lands  on  island  No.  4  to  the  Union 
Pulp  Company,  together  with  20.000  cubic  feet  of  water  per  minute,  to  be 
drawn  from  the  said  Mead  &  Edwards  water-power  for  hydraulic  purposes, 
for  the  terms  of  10  years,  with  the  right  of  renewal  for  100  years,  which  said 
lease  Is  still  owned  by  said  company,  and  that  they  have  erected  a  large  and 
valuable  mill  In  which  to  use  such  hydrattlic  power.  They  also  allege  the 
ownership  by  George  F.  Kelso  of  a  part  of  the  said  Head  &  Edwards  water- 
power,  particularly  describing  the  same. 

The  plaintifFa  then  allege  that  a  dam  has  been  built  across  the  said  Fox 
liver  about  100  rods  above  the  head  of  island  No.  4,  "and  the  defendant,  the 
Eaukauna  Water-Power  Company,  lias  built  a  wide  and  deep  canal  from  the 
mill-pond  above  said  dam  along  in  a  line  north  and  south  of  the  south  bank 
of  said  river,  to  a  point  below  the  lower  end  of  island  No.  4;  that  such  canal 
is  large  enough  to  pass,  and  Is  intended  to  pass,  the  half  of  the  flow  of  said 
river;  that  there  are  no  openings  from  said  canal  Into  the  rlrcr  to  return 
water  to  the  river  above  the  bead  of  island  No.  4,  or  so  that  the  same  can  flow 
into  the  middle  channel  of  said  river,  and  come  Into  said  Mead  A  Edwards 
water-power;  that  It  is  the  intention  of  the  said  Eaukauna  Water-Power  Com- 
pany to  draw  fcom  said  river  above  said  dam  the  half  of  the  water  flowing  in 
said  river,  and  pass  the  same  through  their  said  canal  and  through  the  mills 
and  factories  of  itself  and  its  lessees  into  said  river  at  a  point  below  the  bead 
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of  Island  Xo.  4,  and  so  that  the  same  shall  not  and  cannot  paas  into  satd  mid- 
dle channel  and  down  into  said  Mead  &  Edwards  water-power;"  that  said 
Katikauna  Water-Puwer  Company  proposes,  threatens,  and  intends  to  carry 
and  pH3s  through  its  canal  from  said  mill-pond,  maintained  by  the  dam  above 
said  island  No.  4,  down  below  the  head  of  said  island  No.  4,  through  the  mlUs 
and  factories  of  Itself  and  its  lessees,  and  so  that  it  cannot  pass  into  the  said 
miildle  channel  or  into  the  said  Mead  &  Edwards  mill-pond,  the  one-half,  at 
least,  of  the  entire  flow  of  said  Fox  river,  which  one-half  includes  the  one- 
sixth  appurtenant  to  the  said  south  channel,  and  the  one-third  thereof  appur- 
tenant to  the  said  middle  channel,  and  which  should  of  right  flow  and  come 
into  the  mill-pond  furnishing  water  to  the  mills  of  these  plaintiffs;  that  it, 
the  Kaukaana  Water-Power  Company,  has  so  passed  through  its  canaU  and 
the  mills  and  factories  of  itself  and  its  lessees,  about  one-half  of  the  flow  ot 
said  stream  duringthesaramerof  1886*  to  the  great  damage  of  these  plaintlflsi 
and  by  so  doing  has  almost  entirely  prevented  the  running  of  the  mills  of 
these  plaintiffs,  the  Union  Pulp  Company,  and  the  Fox  Uiver  Pulp  &  Paper 
Company,  and  that  It.  the  Kaukaana  VTater-Power  Company,  threatens  to, 
and  unless  restrained  by  this  court  will,  so  draw  and  pass  said  half  of  said 
stream,  and  so  deprive  these  idaintifls  of  the  use  thereof,  and  of  the  use 
of  their  milla;  that  such  interference  by  sai^^  ^nkauna  Water-Power  Com- 
pany, and  its  lessees  and  tenants,  with  the  hydraulic  rights  and  water-power 
of  these  plaintiffs  oauses  great  and  constantly  occurring  damage  to  these 
plaintiffs;  that  such  damages  are  not  in  their  nature  susceptible  of  definite 
calculation,  and  are  constantly  varying  in  amount,  because  the  amount  ot 
water  drawn  wrongfully  from  said  river  by  said  Kaukauna  Water-Power 
Company,  and  its  lessees  and  tenants,  varies  ^  different  times,  and  to  keep  ac- 
curate data  relative  to  the  same  would  require  the  constant  attendance  of  an 
hydmuUc  engineer,  and  because  of  the  uncertainty  about  the  water  which 
may  from  time  to  time  come  to  plaintiffs*  said  mills,  makes  it  unceitain  what 
business  may  from  time  to  time  be  done  inauoh  mills,  and  what  working 
force  may  from  time  to  time  be  needed  therdn.  or  what  jooduct  may  from 
time  to  time  be  manufactured  therein.  (13)  That  the  Green  Bay  &  Missis- 
sippi Canal  Company  has  a  canal  leading  from  thesaid  mill-pond,  maintained 
by  said  dam  across  Fox  river  above  said  island  No.  4,  along  in  line  with  and 
north  of  the  north  bank  of  said  Fox  river,  to  a  point  below  the  head  of  said  isl- 
and No.  8 ;  that  such  canal  is  large  enough  to  pass,  and  is  intended  to  pass,  at 
least  one-lialf  of  tlie  flow  of  said  river,  and  to  pass  the  same  down  said  canal, 
and  into  said  river  at  a  point  below  the  head  of  island  No.  3,  and  so  that  the 
same  cannot  run  and  pass  into  the  said  middle  channel,  and  so  that  the  same 
cannot  oome  into  the  mlU-pond  formed  between  said  islands  Nos.  4  and  3  by 
the  dam  from  one  to  the  other,  and,  during  the  past  summer,  has  so  passed 
about  one-half  the  flow  of  said  stream,  so  that  the  same  has  not  and  could  not 
come  into  said  mill-pond  between  islands  Nos.  3  and  4,  called  the  "Mead  ft 
Edwards  Water-Power."  (14)  That  the  Green  Bay  &  Mississippi  Canal  Com- 
pany, and  its  lessees  and  tenants,  are,  and  have  for  several  years  been,  and 
propose  to  and  will  continue,  drawing  and  passing  through  their  canal  on  the 
norLli  side  of  said  river  from  the  mill-pond  maintained  by  the  dam  above  isl- 
and No.  4,  to  a  point  below  the  liead  of  island  No.  3,  and  so  that  it  cannot 
piiis  into  said  middle  channel  and  into  the  mill-pond  furnishing  water  to  plain- 
tiffs' mills,  about  one-half  of  the  flow  of  the  Fox  river,  and  the  half  appurtfr 
nant  to  the  said  north  channel. 

The  complaint  then  alleges  that  the  persons  named  as  defendants  in  this  a(V 
tion  are  the  riparian  owners  of  the  south  and  north  shores  of  said  river  oppo- 
site the  islands  named,  and  below  said  dam,  or  of  the  shores  of  said  islands,  or 
of  some  part  thereof,  or  that  they  have  some  interest  therein  as  mortgagees,  les- 
sees, or  otherwise,  stating  at  length  the  character  and  nature  of  such  owners 
ship,  or  that  they  have  some  Interest  in  the  water-power  created  by  said  dam» 
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or  In  ttte  Mead  A  Edwards  water-power,  in  the  Kaokauna  water-power,  or  in 
the  Oreen  Bay  &  Mississippi  Canal  Companj's  water-power.  Then  follows  the 
general  allegations  "that  the  parties  above  named  are  the  ownos  of  all  the 
lands  botdering  the  north  and  south  ahoree  of  said  river,  from  the  head  of  the 
upper  Island  No.  4  to  the  foot  of  the  lower  island  No.  1,  also  of  the  shores  of 
all  of  said  islands;"  "that  the  above-named  tenants  of  the  various  owners  are 
all  the  tenants  of  all  said  ownors;**  and  "that  all  the  parties  interested  in  the 
amount  of  water  appurtenant  to  the  south,  middle,  and  north  channels  of  said 
Fox  river,  where  the  same  passes  Islands  Nos.  3  and  4,  are  named  as  plaintiffs 
or  defendants."  The  complaint  concludes  with  the  following  pnQrer  for  Judg- 
ment: Ptrtt.  Determining  and  adjudicating  what  shaie  or  portion  of  the 
flow  of  said  Fox  rivor,  where  the  same  passes  l^ands  Nos.  3  and  4,  in  town- 
ship No.  21  north,  of  range  18  east,  is  appurtenant  and  of  right  should  be 
permitted  to  flow  in  the  south,  middle,  and  north  channels  of  said  river  re- 
spectively* Beoond.  Bestraining  the  defendant  the  Kaukanna  Water-Power 
Company,  and  all  persons  and  corporations  claiming  under  It  as  mortgagees, 
lessees,  purchasers,  or  otherwise,  and  especiallj  all  such  as  are  named  defend- 
ant herein,  from  drawing  from  sidd  Fox  river  above  the  head  of  ishind  No.  4, 
and  passing  around  and  below  the  head  of  said  island  Ko.  4,  and  so  that  tlie 
same  shall  not  come  into  the  middle  channel  of  siUd  river,  and  into  the  mill- 
pond  of  these  plaintifiTs,  called  the  *  Mead  A  Edwards  Water-Power,'  more 
water,  flow  of  said  liver,  than  the  one-stkth  part  thweof,  or  more  than  the 
amount  which  by  nature  was  appurtenant  to  and  flowed  in  said  south  chan- 
nel of  said  river.  Third.  That  the  Kaukanna  Water-Power  Company  pay  to 
these  plaintifFs  costs  of  tills  action. 

To  this  complaint  the  defendants,  the  Kankauna  Water-Foww  Company, 
Milwaukee,  Lake  Shore  ft  Western  Railway  Company,  G.  Lind,  Joseph  Carl- 
son, Brokaw  Palp  Company,  Badger  Biper  Company,  and  Joseph  Kline,  by 
their  attorney,  Alfred  L.  Gary,  demur  and  assign  for  causes  of  demurrer:  "(1) 
That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  them.  (2)  Because  it  appears  on  the  face  of  the  complaint  that 
the  court  has  no  jurisdiction  of  the  subject-matter  of  the  complaint.  (3) 
cause  It  appears  upon  the  face  of  the  complaint  that  several  causes  of  action 
have  been  improperly  united."  Michael  A.  Hunt  and  Anna  Hunt  demur  sep- 
arately, and  assign  the  same  causes  of  demurrer.  The  demurrers  were  eadi 
overruled  by  the  circuit  court,  and  from  the  order  overruling  the  same  s^ 
arate  appeals  were  taken  to  this  court. 

We  do  not  understand  that  the  learned  counsel  for  the  appellants  have  very 
seriously  contended  that  their  demurrers  should  be  sustained  upon  the  second 
ground  alleged,  but  have  contented  themselves  with  an  endeavor  to  show,  on 
the  part  of  the  Kaukauna  Water-Power  Company,  and  those  joining  with 
them  in  the  demurrer,  that  the  court  erred  in  not  sustaining  their  domurrer 
on  the  ground  that  several  causes  of  action  have  been  improperly  united,  and, 
on  the  part  of  the  Hunts,  that  no  cause  of  action  is  stated  against  them,  and 
that  several  causes  of  action  have  been  improperly  united.  As  some  argu- 
ment haa  been  made  in  tlie  briefs  of  counsel  questioning  the  power  of  a  court 
to  exercise  its  equity  powers  for  the  purposes  of  regulating,  determining,  futd 
apportioning  the  respective  rights  of  parties  In  the  same  water-power,  or  in 
apportioning  and  regulating  the  use  of  the  water  of  a  river  for  hydraulic  pur- 
poses by  the  several  riparian  owners  adjacent  to,  and  to  whose  lands  such  hy- 
draulic power  is  appurtenant,  in  whole  or  in  part,  we  call  attention  to  the 
following  cases  in  which  that  power  has  been  exercised  by  a  court  of  equity 
with  the  approval  of  the  most  learned  courts  of  this  country;  and  we  find  no 
cases  holding  the  contrary  doctrine,  and  none  have  been  cited  by  the  very 
careful  and  learned  attorneys  for  the  appellants  on  the  bearing  of  these  ap- 
peals. Arthwr  V.  Cow,  1  Paige,  447;  Belknap  v.  Trimhle,  3  Paige.  577; 
€tardiMr  v.  NevB^rgK  2  Johns.  Ch.  165;  Olnuted  t.  Loomit,  9  N.  Y.  423; 
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2  Stoi7,  Eq.  Jur.  (12th  Ed.)  §  927  et  aeq.;  FUk  t.  Wtlher,  7  Barb.  895;  Bur- 
den v.  fii«in,  27  Ala.  104;  Water  Co.  v.  Chapman,  8  Cal.  392;  PoZK«  v. 
Lon^,  58  Barb.  20;  Bumham  v.  Kempton,  44  N.  H.  78;  Sanlet  v.  Cooft. 
Id.  512;  Bardtoell  r.  ^m«»,  22  Pick.  353;  £emf«  v.  Vpham,  13  Pick.  171; 
5aiiow  V.  Hopkinton,  4  Gray.  324;  Ly<m  v.  McLaughlin,  82  Vt.  423;  We66 
V.  itfanw'aciMrin^  Co.,  3Sum.  189;  Wright  v,  Howard,  1  Sim.  A  S.  190;  itfa- 
9on  V.  S  Barn.  A  Adol.  304;  Pom.  liem.  §8  418-422;  Freg  v.  Lowden,  11 
Pac.  Bep.  838 ;  Cotton  Mill  Co.  v.  Ford,  55  Wis.  199, 12  N.  W.  Eep.  377 ;  Law- 
stmy.  Wooden^WareCo.,  59  Wis.  397, 398, 18  N.  W.  Bep.  440;  AUard  v.  Carle- 
ton,  (N.H.)  3  Atl.Bep.3l3.  These  cases  and  others  clearly  sustain  the  courts 
in  the  exercise  of  their  equity  powers  in  adjusting  and  protecting  the  rights 
of  parties  interested  in  hydraulic  powers.  One  reason  for  the  interference  of 
a  court  of  equity  in  such  cases  is,  perliaps,  as  well  expressed  In  the  case  of 
Lyon  T.  McLaughlin,  supra,  as  in  any  other.  The  court  in  that  case  say: 
"The  uncertainty  of  the  extent  of  the  prospective  injury,  aud  the  impossibil- 
ity of  ascertaining  the  measure  of  just  reparation,  render  such  injury  irrepar 
rable,  in  a  legal  sense,  and  therefore  a  court  of  equity  will  entertain  jurisdic- 
tion of  such  a  bill,  and  gruit  the  proper  remedy,  notwithstanding  the  respects 
Ive  rights  of  the  parties  to  the  use  of  the  water  are  in  dispute,  and  depend 
entirely  upon  the  legal  construction  of  their  deeds."  In  the  case  of  Belknap 
V.  Trimble,  supra,  it  was  held  "that  where  different  mill-owners  have  a  com- 
mon right  to  an  artificial  use  of  wajer  for  their  respective  mills,  the  court  of 
chancery  has  jurisdiction  so  to  regulate  the  common  use  as  to  preserve  the 
rights  of  each."  In  Freg  v.  Lotoden,  supra,  the  court  say  there  is  no  doubt 
of  the  power  of  the  court  of  equity  to  ascertain  and  determine  the  extent  of 
the  rights  of  property  in  water  flowing  in  a  natural  water-course,  acquired  by 
persons  who  hold  and  are  entitled  to  them,  and  to  regulate  between  or  among 
them  the  use  of  the  flow  of  the  water  in  such  a  way  as  to  maintain  equality 
of  rights  in  the  enjoyment  of  the  common  property.  But  it  is  unnecessary 
to  cite  further  cases  in  support  of  the  equity  powers  of  the  courts  in  such 
cases. 

The  mere  statement  of  the  ease,  as  made  in  the  complaint  in  this  action, 
shows  the  absolute  necessity  of  the  exercise  of  such  a  power  by  the  courts,  in 
order  to  protect  the  rights  of  the  plaintiffs,  as  well  as  the  rights  of  all  othera 
interested  in  the  use  of  the  hydraulic  power  created  by  the  fallof  the  water  of 
the  river  at  the  place  mentioned.  There  is  no  question  in  this  case  as  to  the 
unaettled  and  unascertained  rights  of  the  respective  parties,  and  the  case  does 
not  come  within  the  rule  laid  down  in  some  of  the  cases,  that  when  the  plain- 
tiff's right  is  disputed,  and  not  clear,  he  must  first  have  bis  right  settled  in 
an  action  at  law. 

The  defendants  having  demurred  to  the  comj^alnt,  all  the  material  facts 
alleged  are  admitted  for  the  purpose  of  the  decision  upon  such  demurrer.  It 
1h  admitted*  therefore,  that,  in  its  natural  state,  the  water  of  said  river  would 
flow  in  the  south,  middle,  and  northchannels,a8Btatedin  such  complaint,  and 
it  is  farther  admitted  that  the  defendant  the  Kaukauna  Water-Power  Com- 
pany has  turned  the  water  which  was  accustomed  to  run  to  the  plaintiff's  dam 
and  pond  on  the  middle  chaanel,  away  from  such  channel,  and  that  It  threat- 
ens in  the  future  to  continue  such  diversion  of  the  water,  to  tlie  destruction 
of  the  rights  of  the  plaintiff  in  the  water-power  created  by  the  Mead  &  Ed- 
wards dam  and  pond,  and  upon  which  tlie  benefit^  use  of  their  machinery 
and  mills  depends,  so  that,  as  against  the  Kfutkanna  Water-Fower  Company, 
and  their  grantees  and  lessees,  tiiere  Is  oertainly  a  clear  cause  of  action  stated 
in  the  complaint.  It  is  urged  as  one  ground  of  demurrer  that  the  comphiint 
also  states  a  separate  caase  of  action  against  the  Oreen  Bay  &  Mississippi 
Canal  Company,  and  fur  tlxait  reason  the  complaint  is  subject  to  the  objection 
that  several  causes  at  action  are  improperly  joined.  We  think  this  contention 
Is  not  sustained  by  the  facts  stated.   The  complaint  does  not  state  that  the  dJi^ 
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version  of  the  water  from  the  north  channel  bj  the  cantti  company  Into  their 
canal  has  taken  any  of  the  water  from  the  river  which  was  accustomed  to 
.run  through  the  midJIe  channel.  The  allegations  in  the  complaint,  so  far  as 
they  regard  the  canal  company,  would  not,  if  proved,  entitle  the  plaintiff  to 
any  damages  or  relief  against  said  company.  We  think  the  demurrer  cannot 
be  sustained  upon  that  ground  by  either  of  the  defendants. 

The  only  other  question  is  whether  the  Hunts  were  properly  made  parties  to 
the  action.  If  the  only  relief  sought  was  to  restrain  theKaukauna  Water-Power 
Company  from  diverting  the  water  from  the  middle  channel  In  the  fature,  it 
might  be  said  there  was  no  reason  for  making  the  Hunts,  or  any  others  ex- 
cept the  Kaukauna  Company,  and  those  chUming  under  them,  parties  to  the 
action.  But  that  is  not  the  only  or  the  principal  relief  asked.  In  addition 
to  the  relief  claimed  against  the  Kaukauna  Water-Power  Company,  and  those 
claiming  under  them,  this  court  is  asked  to  settle  and  determine  what  share  or 
portion  of  the  flow  of  the  water  of  said  river,  where  the  same  passes  Islands 
3  and  4,  in  township  Ko.  21  N..  of  range  18  E.,  is  appurtenant  and  of  right 
should  flow  in  the  south,  middle,  and  north  channels  of  said  river  respect- 
ively. If  the  complaint  states  facta  which  entitle  the  plaintiffs  to  this  relief, 
and  that  it  does  is  shown  by  the  cases  above  cited,  then  it  is  evident  that,  in 
order  to  settle  the  rights  of  the  respective  owners  of  the  water-rights  in  said 
channels,  all  persons  interested  in  the  water-rights  in  said  channels,  or  in 
either  of  them,  are  proper  parties  to  theaction.  If  it  be  urged  that  the  plain- 
tiffs are  only  interested  in  having  it  settled  as  to  what  volume  of  water  should 
of  right  flow  in  the  middle  channel,  the  answer  to  that  proposition  is  that  the 
settlement  of  that  right  will  necessarily  affect  the  rights  of  the  owners  of  the 
water-power  in  the  other  channels.  The  individual  rights  are  so  connected 
that  one  cannot  be  settled  without  affecting  all  the  others.  It  is  urged,  bow- 
ever,  that  If  all  the  persons  having  any  interest  in  the  dow  of  the  water  at 
the  river  in  the  south,  middle,  and  north  channels  ara  interested  in  tfae  set- 
tlement of  the  questions  sought  to  be  adjudicated  in  this  case,  and  so  are 
proper  parties  in  an  equity  proceeding  for  that  purpose,  and  are  proper  par- 
ties under  the  provisions  of  section  2m)3,  Bev.  St.,  that  it  is  not  apparent,  on 
the  facts  stated  in  the  complaint,  how  the  Hunts,  who  own  island  No.  2  nnly» 
and  which  is  below  islands  Nos.  3  and  4,  which  form  the  three  channels  in 
which  the  flow  of  the  water  of  the  river  is  sought  to  be  apportioned  and  de- 
termined, have  any  interest  in  settling  that  question.  It  is  true,  thd  complaint 
does  not  expreesly  allege  that  the  Hunts  have  any  interest  in  the  matters  to 
be  determined  in  this  action,  nor  that  they  <^aim  any  such  Interest,  but  it  al- 
leges facts  showing  that  under  ceitain  circumstances  they  might  have  an  in- 
terest; that  is,  that  complaint  shows  that  island  No.  2  Is  so  situated  with  re- 
gard to  the  flow  of  the  waters  through  the  south  and  middle  channels  that  the 
owners  might  be  interested  in  tlie  waters  flawing  throagb  such  channels,  if 
the  flow  through  such  channels  can  be  utilized  for  hydntnUo  power  on  the 
shores  of  said  island,  and  upon  that  point  the  plaintiib  all^  they  have  no 
knowledge.  If  tfae  owners  of  this  island  can  utilize  the  flow  of  the  water  for 
hydraulic  purposes  on  the  shores  of  said  Island,  then  it  is  quite  apparent  that 
they  may  be  interested  In  having  it  flow  in  greater  volume  through  one  or 
the  other  of  tliese  channels,  depending  upon  the  facility  with  which  hydraulio 
powers  can  be  created  on  one  or  the  other  of  the  shores  (rf  said  island.  As 
upon  the  face  of  the  complaint  the  Hunts  may  have  an  interest  in  the  qnes- 
tions  to  be  determined  in  the  case,  we  think  thciy  may  be  pn^rly  made  parties 
to  the  action  under  the  section  of  the  statute  above  quoted.  If  they  are  in 
fact  indifferent,  or  have  no  interest  In  the  matter,  they  can  disclaim  any  such 
interest,  and  miqrupon  such  disclaimer  be  dismissed  therefrom.  If  they  have 
any  interest*  thvy  can  set  it  forth  and  have  it  protected,  and  so  have  an  end 
of  litigation.  The  effect  of  the  allegations  in  the  complidnt  as  to  Island  No. 
2,  and  its  ownership  by  the  Hunts,  is  that  the  Hunts  may  have  an  interest 
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in  the  question  to  be  litigated,  altbonsh  the  nature  of  such  interest  is  not 
known  by  the  plaintiffs,  and  Qxej  are  asked  to  come  into  court  and  disclose 
their  Interest,  or  disclaim  tiaving  any  interest  in  the  controversy,  so  tliat  they 
cannot  hereafter  disturb  the  settlement  of  the  rights  of  parties  as  deter^ 
mined  by  the  judgment  ih  this  action.  We  think  they  were  properly  made 
parties  defendant.    Wilson  y.  Castro,  31  Gal.  420. 

The  order  of  the  circuit  court  overruling  ttiu  several  demurrers  of  the  ap- 
pellants is  i^med.  and  the  cause  is  remanded  for  further  proceedings. 


Gahfbell  v.  Gampbsll. 

(Supreme  Court  of  Wxatxmnn.   December  IS,  1887.) 

1.  Tbustb— Absolute  Cohvkyakce— Statdtb  of  Uses. 

In  an  action  of  qeetment,  the  defendant  claimed  thatthe  consideratfon  forplain- 
tlff's  parchase  was  paid  by  defendant  and  her  hnsband,  and  that  the  conveyance  to 
platnttfT,  absolate  In  form,  was  in  fact  made  in  trust  fordet'endant's  husband,  HM 
that,  as  against  plaintill'a  absolute  conveyance,  tlie  statute  of  uses  and  truats  vould 
not  permit  such  a  trust,  arising  merely  from  payueitt  ot  the  cousideration,  to  be 
asserted. 

2.  Same— ExpRSSs  Trust  in  Wbiting— Evidescx. 

Defendant,  to  prove  an  express  written  trust  in  favor  of  her  husband,  offered  In 
evidence  a  power  of  attorney,  in  the  usual  fonit,  from  plaintiff  to  her  husband,  and 
In  connection  therewith  a  letter  from  the  latter  to  plaintiff,  containing  thia  clanse: 
"  The  remaining  SO  acres  Iptirchated  of  Paul  last  winter,  deeded  to  yott.  I  am  doing 
business  in  relation  to  it,  and  would  wish  to  have  a  power  of  attorney  for  doing 
BO."   Held  InsuCBcient  to  establish  a  trusL 

Appeal  from  circuit  court,  Outagamie  county;  Geobob  HI  Mters,  Judge. 

Action  of  ejectment  by  Robert  Campbell  against  OUh  M.  Campbell.  Defend- 
ant was  the  wife  of  Thomas  R.  Camploeli,  a  brother  of  plaintiff.  The  prem- 
ises in  question  were  purchased  by  decedent  and  another  at  sheriff's  sale  in 
1871.  Thomas  conveyed  his  interest  to  plaintiff  in  1875,  and.  after  a  con- 
veyance of  the  other  Iialf  interest  by  the  owner  to  plaintiff,  the  latter,  in 
1877,  executed  a  power  of  attorney  to  Thomas  to  sell  the  whole  of  the  p rera- 
ises in  dispute.  A  few  days  before  bis  death,  in  March,  1879,  under  this 
power  from  plaintiff  and  wife,  Thomas  executed  a  deed  of  the  premises  in 
dispute  from  tiis  principals  to  one  John  Bottenseck,  who  at  once  conveyed  the 
same  to  defendant.  The  cause  was  tried  without  a  jury,  and  judgment  ren- 
dered against  defendant,  from  which  she  appealed. 

W.  J.  Alien,  for  appellant.   C.  W.  Felker,  for  respondent. 

Orton,  J.  This  is  an  action  of  ejectment,  and  the  plaintiff  proved  his  title 
in  fee  to  the  premises.  The  defense  is  in  substance  and  in  effect  tliat  tlie  con- 
sideration of  the  purchase  of  the  premises  was  paid  by  Thomas  11.  Campbell,  a 
brother  of  the  plaintiff,  and  the  defendant,  his  wife,  or  both,  and  tliat  tlie  con- 
veyances to  the  plaintiff  were  made  in  trust  for  his  use  and  benefit.  There 
was  much  evidence  npon  this  issue,  and  we  think  the  evidence  tended  strongly 
to  show  that  the  plaintiff  furnished  and  paid  said  consideration.  But  ail  of 
this  evidence  was  immaterial,  in  the  view  we  are  compelled  to  take  of  this 
awe.  If  Thomas  B.  Campijell  deeded  or  caused  the  premises  to  be  deeded  to 
the  plaintiff  without  consideration,  or  either  he  or  his  wife,  tlic  defendant,  or 
both  of  them,  furnished  the  consideration  for  the  purctiase,  and  directed  the 
deeds  to  be  made  to  the  plaintiff,  it  is  pure  and  simple  a  trust,  and  nothing 
else,  that  the  defendant  seeks  to  establish  against  the  absolute  conveyances 
to  the  plaintiff.  The  statute  of  nses  and  trusts  cannot  be  evaded  by  calling 
these  supposed  rights  e^ities. 

The  defendant  sought  to  prove  an  express  trust  in  writing  in  these  lands 
in  favor  of  herself  or  ber  husband*  and  introduced  in  evidence  a  power  of  at- 
tornciy  fnnn  the  plaintiff  to  Tliomaa  B.  Campbell,  executed  alwut  the  twenti- 
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etb  day  of  Augost.  1877,  authorizing  and  empowering  hlra  to  sell  and  convej 
said  premises,  in  hia  name  and  for  his  use,  in  the  form  of  an  ordinarj  power, 
to  ati  agent,  to  sell  and  convey  lands,  and,  in  connection  therewith,  a  letter 
from  said  Thomas  B.  Campbell  to  the  plaintiff,  requesting  him  to  execute  and 
acknowledge  said  power  of  attorney,  and  return  the  same  to  him.  In  this 
letter  occurs  this  clause:  "The  remaining  undivided  half  of  the  80  acres/ 
purchased  of  Paul  last  winter,  deeded  to  you.  I  am  doing  some  business  in 
reliition  to  it,  and  would  wish  to  have  a  power  of  attorney  for  doing  so." 
This  clause  is  claimed  as  an  express  trust  declared  in  Thomas,  and  showing 
that  the  power  of  attorney  was  to  be  made  to  Thomas,  in  order  that  he  might 
convey  the  premises  in  such  way  as  to  reinvest  himself  with  the  title,  ot  to 
have  it  conveyed  to  the  defendant.  It  will  be  seen  at  a  glance  that  this  clause 
has  no  such  meaning.  It  is  not  inconsistent  with  the  absolute  ownership  of 
the  land  by  the  plaintiff.  If  such  was  the  purpose  of  this  power,  why  was  not 
a  conveyance  made  directly,  either  to  Thomas  or  his  wife,  the  defendant,  in- 
stead of  this  at  least  questionable  and  unnecessary  method  of  causing  the  tltla 
to  be  so  placed?  Before  his  death,  Thomas,  by  virtue  of  this  power  of  attor- 
ney, deeded  the  premises  to  one  Bottenseick,  without  any  consideration,  and 
Bottenseck  conveyed  the  same  to  the  defendant.  There  was  no  express  trust, 
in  writing,  shown,  by  which  these  premises  were  to  be  reconveyed  to  Thomas 
B.  Campbell,  or  conveyed  to  the  defendant;  and  if  it  had  been  satisfactorily 
proved  that  either  Thomas  or  the  defendant,  or  both  of  them,  paid  the  consid- 
eration of  the  conveyance  to  the  plalntiif,  or  that  Thomas  and  his  wife,  the 
defendant,  conveyed  to  the  plaintiff  said  premises  without  consideration,  no 
trust  whatever,  In  either  Thomas  or  the  defendant,  to  convey  or  reconvey  to 
them,  or  either  of  them,  could  result  or  be  implied.  Section  2077,  Rev.  St.; 
RasddlVs  Adm'r  v.  Rasdall,  9  Wis.  S79;  Whiting  v.  Oould,  2  Wis.  552;  Ro- 
gan  y.  Walker,  1  Wis.  527 ;  Bird  v.  Morrison,  12  Wis.  153.  The  circuit  coart 
seems  to  have  taken  this  view  of  the  case  in  rendering  Judgment  for  tha 
plaintiff.  It  is  found  "that  the  power  of  attorney  to  T.  B.  Campbell  was 
solely  for  the  purpose  of  giving  him  authority  to  sell  the  premises  tor  the 
ben^t  of  the  plaintiff;"  ''that  the  conv^wice  thereof  under  said  power  In  the 
ntune  of  the  plaintiff  to  Bottenseck,  and  by  Bottensecft  to  the  defendiant,  were 
without  consideration,  and  with  fraudulent  Intent  to  defraud  the  plaintiff, 
and  to  obtain  possession  and  title  to  said  premises ;"  and  "that,  at  the  time 
such  conveyances  were  so  made,  the  plaintiff  was  the  bona  fide  owner  of  the 
land.**  In  the  opinion  of  the  learned  judge  of  the  circuit  court  found  with 
tiie  record,  it  seems  that  he  predicated  hia  decision  on  the  statute  of  frauds 
and  of  trusts.  There  can  be  no  question  of  the  correctness  of  the  decision. 
The  judgment  of  the  circuit  court  Is  affirmed. 


Fox  BrvEB  Flour  &  Paper  Co.  v.  KbtXt  et  oZ. 
(Supwiw  Court  of  Wiseana^  Deoember  18, 1887.) 
1.  WuEKfl  KTxr>  WATEB-ConnsES— Wateb-Poweb— DAMs^bwuNCTios  TO  Restbaix  U»- 

LA.WFUL  UbX  of. 

▲n  injunction  will  Issue  to  restrain  defendants  from  using  water.  In  hostility  to 
plaintiff's  right,  for  the  operation  of  o  mill  on  their  lot,  fuljacent  to  the  lower  eiiaof 
a  sYst'em  of  hydraulic  power  created  by  dams  forming  a  pond  on  the  north  side  of, 
and  a  canal  or  mill-race  running  nearly  parallel  with,  a  stream  of  water,  and  which 
had  been  built  and  maintained  at  the  expense  ot  plaintiff  and  its  gran  tors. 
S.  BuiB — Artificial  CnA^iNEL — Riqqts  op  Ripabiak  Owitbb. 

In  proceedings  to  restrain  defendants  from  using  water-power,  the  head  of  which 
was  901)  feet  above  their  lot,  that  reached  across  a  mill-race,  and  to  and  into  a  strettia, 
the  evidence  showed  that  plaintiff  had  derived  title  through  mesne  conveyances 
txom  the  original  owner,  aud  defendants  from  his  agent  and  joint  owner,  between 
whom  an  agreement  had  been  made  that  plaintiff's  grantor  should  hold  and  own 
*the  water-power  and  mill  privileges"  on  said  stream  and  lots  thereby  conveyed: 
while  dsfendants'  grantor  was  to  nave,  and  upon  suit  for  spedfio  pexiorouuiice  of 
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•  that  eontraot  obtained,  poMosdon  <d  loU  bdow.  H«Id,  thatdeftaidantahadiu>t,lii 
the  abaenoe  of  a  grant  or  title  hy  advene  nier,  snoh  rights  In  an  artiflolal  ohannd, 

although  interaeotiag  their  lot,  as  to  the  water  of  a  natural  stxeam. 
8.  Sahb— TiTLB  TO  Watbr-Fowsb  bt  Adtsbbb  Usbb — EmiBNCB. 

A  mlU-raoe  bad  been  oonitructed  over  lands  whioh  were  subsequwitiy  1^  oat  tn 
lota,  and  sold.  On  bill  to  restrain  the  mumthortied  use  of  the  power,  defendants 
«lalnied  that  their  grantor  had  always  asserted  liTdrauUo  riehw  by  Tlitae  of  his 
ownership  of  the  lo^  but  the  evidence  failed  to  show  acta  making  ^od  that  claim, 
while  it  eSnrmatively  established  his  disclEdmer  of  any  such  right  In  aformer  litiga- 
tion with  plaintifTs  grantor.  Held,  that  defendants  bad  denTed  tlUe  neither  oy 
grant  ntHT^y  adverse  nser. 

4.  Bam»-JBsh>r«l  bT'  SoMtna. 

Defendanta  purchased  a  lot  situate  on  a  raoe-way,  and  erected  a  factory  thereon, 
with  a  view  to  operate  the  same  with  power  drawn  from  the  race.  On  proceedings 
to  restrain  such  ol version,  it  appeared  that  plaintiff  company  and  Its  grantors  were 
engaged  In  aaUing  and  leaeing  i^draulio  rights,  and,  though  they  knew  of  the  ereo- 
tlon  of  the  ndlL  nad  not  Informed  defendants  of  the  want  at  title  in  them  to  the 
power.  Held,  that  pMntUTs  silence  did  not  estop  it  f  rmn  an  assertion  of  its  rights, 
as  it  might  well  have  expected  that  defendants  would  boy  or  lease  from  it  theamount 
of  power  they  needed. 

5.  Samb— Tnu  BT  CowmAMCB—Wumt  ov  Titlb  ih  Orahtob. 

A  water-power  oompanr,  to  improve  the  hydraulic  power  created  by  a  vring  and 
side  dam  on  the  north  side  of  a  river,  on  neither  edge  of  which  it  owned  property, 
built  across  the  stream  another  dam,  defraying  expenditures  from  subscriptions  by 
riparian  owners  and  others,  but  issuing  no  stock,  and  Anally  quitclaimed  to  defend- 
ants' grantor  and  others.  On  suit  to  restrain  defendants*  use  of  power  on  the  lower 
end  of  a  canal  supplied  from  a  pond  formed  by  the  dams  mentioned,  they  interposed 
tl»  title  their  grantor  had  aoqured  to  the  new  dam.  Held,  that  defendante'  claim 
of  right  wouIcT  derive  no  strength  from  a  conveyance  to  their  grantor  of  whatever 
right  the  new  dam  created,  as  Oieevidenoe  showed  tliat  at  thu  time  be  had  parted 
with  his  tiUe  to  the  lot  owned  by  def endanta. 

Appeal  from  circuit  court,  Outagamie  county;  Obobgb  H.  Meters,  Judge. 

Bill  in  equity  by  plaintiff,  the  Fox  Biver  Flour  &  Paper  Company,  against 
W.  H.  Kelly,  J.  E.  Springer.  Ole  Stephensen,  N.  £.  Stepbensen,  and  A.  H. 
Gonkey.  as  assignee*  to  perpetually  enjoin  defendants  from  using  any  water- 
power  in  hostility  to  plaintiff's  title,  without  leasing  or  purchasing  the  same 
from  plaintiff.  The  cause  was  referred  to  a  referee  to  take  evidence,  and  in 
S^tember,  1886,  the  court  rendered  judgment  enjoining  defendants,  and  fur 
costs,  the  daim  for  damages  having  been  withdrawn  by  plaintiff.  Defend- 
ants appeal.   The  essentia  facts  are  stated  in  the  opinion. 

H.  D.  Ryan  and  Noah  A  ISfeuht  for  appellants.  Mons  Hooper  and  ff.  W, 
SoaghUm,  t<a  respondenfe. 

GwB,  G.  J.  The  plaintiff  claims  to  be  the  owner  of  all  the  nnacM  water- 
power  created  by  a  system  ctf  dams  on  the  Fox  river  at  Appleton,  and  has  filed 
(his  bill  in  equity  to  restrain  the  defendants,  who  own  a  mill  on  a  lot  below, 
from  diverting  or  asing  any  water  drawn  from  its  said  water-power.  An  ob- 
jection was  taken  here  by  the  learned  counsel  for  the  defendanls  that  the  plain- 
tiff had  an  effectual  remedy  at  law,  and  that  a  coart  of  equity  should  turn  it 
over  to  that  remedy  where  there  could  be  a  jury  trial  settling  Its  rights  In  the 
water-power  before  granting  the  relief  asked.  The  answer  raises  no  such  ob- 
jection, and  we  think  the  facts  stated  in  the  complaint  present  a  case  for  the 
interference  of  a  court  of  equity,  providing  the  plaintiff  establish^  its  right 
to  all  the  unsold  residue  of  the  power  as  it  claims.  It  is  plain  that  an  action 
of  trespass  for  every  interference  with  its  righto  would  lead  to  interminable 
litigation.  And  it  is  well  settled  that  equity  wilt  interfere,  by  way  of  injunc- 
tion, to  restrain  irreparable  mischief,  or  to  restrain  oppressive  and  intermi- 
nable UtigatiOD,  or  to  prevent  multiplicity  of  suits.  2  Btory,  £q.  Jur.  925- 
927.  The  plaintiff's  case  may  well  stand  upon  that  ground,  even  if  a  season- 
able objection  bad  been  interposed. 

This  case  involves  questions  relating  to  riparian  rights;  and  it  maybe  well, 
at  the  outset,  to  refer  to  some  elementary  di>ctnne  which  states  or  defines  what 
these  rights  are.   In  Head  v.  Mann/'aciurinff  Co.^  113  U.  S.  B-23,  5  Sup.  Gt. 
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Rep.  441, 1/Lv,  Jastlce  Gray  sajs:  "The  right  to  the  use  of  niQaing  water  is 
publici  Juris,  and  common  to  lUl  the  proprietors  of  the  bfd  »nd  banks  of  the 
stream,  from  its  source  to  its  outlet.  Each  has  a  riglit  to  the  reasonable  asa 
of  the  water  as  it  flows  past  his  land,  not  interfering  with  a  like  reasonable 
use  by  those  above  or  below  him.  One  reasonable  use  of  the  water  is  the  use 
of  the  power  inherent  In  the  fall  of  the  stream  and  the  force  of  the  current  to 
drive  mills.  That  power  cannot  be  used  without  damming  up  the  water,  and 
thereby  causing  it  to  flow  back."  In  Bates  v.  iTon  Co.,  8  Cush.  548-552, 
Chief  Justice  fciHAWsays:  "The  relative  rights  of  land-owners  and  mill-owners 
are  founded  on  the  established  rule  of  the  common  law  that  every  proprietor 
through  whose  territory  a  current  of  water  flows,  in  its  course  towards  the 
sea,  has  an  equal  right  to  the  use  of  it,  for  all  reasonable  and  beueflcial  pur- 
poses, including  the  power  of  such  stream  for  driving  mills,  snbject  to  a  like 
reasonable  and  beneflcial  use  by  the  proprietors  above  and  below  him  on  the- 
same  stream.  Consequently,  no  one  can  deprive  another  of  his  equal  right 
and  beneficial  use  by  corrupting  the  stream,  by  wholly  diverting  it,  or  stop- 
ping It  from  the  proprietor  below  him,  or  raise  it  artificially,  bo  as  to  cause 
It  to  flow  back  on  tlie  land  of  the  proprietor  above."  Chancellor  Kent  says: 
"Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally  an  equal  right 
to  the  use  of  the  water  which  flows  in  the  stream  adjacent  to  his  lands,  as  it 
was  wont  to  run,  (eurrere  solebat,)  without  diminution  or  alteration. 
proprietor  has  a  right  to  the  use  of  the  water  to  the  prejudice  of  other  pro- 
prietors above  or  below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title 
to  some  exclusive  enjoyment.  He  baa  no  property  in  the  water  itself,  but  a 
simple  usufruct  while  it  passes  along.  Agua  ouirit  et  debet  eurrere  ut  cur- 
rere  solebat,  is  the  language  of  the  law.  Though  he  may  use  the  water  while 
it  runs  over  his  land  as  an  incident  to  the  land,  be  cannot  unreasonably  de- 
tain it,  or  give  it  another  direction,  and  he  must  return  it  to  its  ordinary 
channel  when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining  pro- 
prietors, he  cannot  divert  or  diminish  the  quantity  of  water  which  wuuld 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  waters  Iwck  upon 
the  proprietors  above,  without  a  grant,  or  uninterrupted  enjoymentof  twenty 
years, whichis  evidence  of  it."  3  Kent, Comm.  *439.  The  authorities  might 
be  multiplied  indefinitely  which  define  the  right  in  substantially  the  same 
language,  but  it  is  unnecessary.  In  Laicson  v.  Mov>ry,  52  Wis.  219, 9  N.  W. 
Bep.  280,  the  same  doctrine  is  recognized  and  applied,  and  many  oaaes  cited 
which  enforce  it. 

Applying  this  doctrine  to  the  case  before  us,  and  it  is  plain  that  in  the  atK 
sence  of  any  grant,  or  of  a  title  acquired  by  adverse  user,  the  defendants  as 
riparian  proprietors  ouly  have  the  right  to  the  natural  flow  of  the  water  of 
the  riverbj  their  lot;  also,  as  incident  to  their  ownership  of  the  lot,  they  have 
the  right  to  utilize  any  fall  in  tlie  stream  in  its  natiuial  state,  n  it  pawes  by 
their  lot,  for  the  purpose  of  a  water-power.  This  is  the  full  extent  of  thur 
riglits  as  riparian  proprirtora  owning  the  lot  on  the  river  below  the  water- 
power.  Bnt  it  is  claimed  by  thdr  counsel  that,  upon  the  facts  disclosed  in 
the  evidence,  the  defendants  took  as  incident  or  appurtenant  to  their  lot,  the 
right  to  use  water  from  the  hydraulic  power  which  hud  been  created  on  the 
river;  and  this  is  the  real  point  in  controversy. 

It  is  impossible,  within  any  reasonable  limits,  to  make  a  full  statement  of' 
the  facts  upon  which  the  defendants  base  this  riglit.  It  mast  suffice  to  say 
that  the  evidence  shows  that,  in  1849,  Mr.  Amos  A.  Lawrence  was  the  Owner 
of  a  part  of  the  site  of  the  cityof  Appleton,  which  had  been  purchased  for  him 
by  Mr.  Ueeder  Smitht  who  acted  as  his  agent  in  making  such  purchases,  under 
an  agreement  that  he  was  to  have  an  equal  Interest  in  the  profits  irfthe  advent- 
ure as  compeiuatlonforhis  services  in  pnrchasing  and  kxricing  afterthe prop- 
erty. A  part  of  the  property  lay  along  the  north  bank  of  Fox  river;  and  tms 
was,  in  185U,  platted  into  blocks  A,  B,  C,  and  D,  and  these  blocks  into  about 
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a  hundred  lots.  Block  OlajalongtfaerlTer,  between  the  westerly  line  of  the 
Appleton  plat  and  Morrison  street*  aud  was  divided  into  lots,  which  were 
numbered  from  one,  the  westerly  line  ai  the  block,  to  twenty-aix,  at  the  east- 
erly end  at  Morrison  street,  and  was  bounded  on  the  north  by  Water  street. 
In  1849,  Lawrence  commenced  the  conatraetion  of  a  wing-dam  and  side-dam, 
which  rested  upon  the  bank  of  the  rlrer  on  lot  18  of  block  C,  at  a  point  about 
160  feet  above  the  east  line  of  the  lot  as  platted  on  McKeIcon*s  map.'  which 
is  mentioned  in  the  evidence,  and  400  feet  or  more  above  or  west  of  the  east 
line  of  block  G.   This  wing-dam  and  aide-dam  were  completed  in  1850,  and 

Stxpheit's  Map  of  Aptlzton,  1873. 

This  map  does  sot  show  the  canal  In  block  14  In  Its  whole  length,  bnt  reprMents  it  rb 
extendingonly  down  to  lot4,  instead  of  to  lot  IS. 

The  Appleton  Water-Powor  Company^B  dam,  west  of  the  btldge,  is  not  indicated  In 
the  map,  but  has  been  added  for  better  Informatkm. 


created  a  mill-pond  or  water-power  on  block  C.  In  the  fall  of  1850.  Lawrence 
commenced  the  construction  of  a  mill-race  or  canal  leading  from  the  shore 
end  of  the  wing-dam  down  the  river,  nearly  parallel  with  tlie  bank,  and  open- 
ing at  the  west  end  into  the  mill-pond.  In  1851,  this  canal  or  raceway  had 
been  constructed  by  Lawrence  from  the  mill-pond  down  to  Dew  street,  and 
across  12  lots  which  constituted  block  14.  From  the  time  of  the  completion 
of  the  canat  until  now,  the  wing-dam  and  southern  bank  of  the  canal  have  all 
been  maintained, — the  water  of  the  mill-pond  communicating  with  the  race- 
way,— and  all  held  and  maintained  for  the  purpose  of  creating  a  water-power. 
On  or  before  November,  1850,  Smith  and  Lawrence  entered  into  an  agreement 
for  a  division  of  the  unsold  land,  at  and  near  Appleton,  of  which  Smith  was 
to  have  an  equal  interest  in  the  protits.  By  this  agreement  a  division  was 
provided  for,  and  which  was  ultimately  carried  out  by  a  decree  of  the  court. 
The  land  and  the  lots  contained  in  the  McKelcon  plat,  and  the  land  in  front 
of  that  plat,  covered  by  the  waters  of  the  Fox  river,  and  the  water-power  and 
mill  privileges  on  the  river  in  front  of  the  lots  and  blocks  in  the  said  McKel- 
con plat,  were  set  over  to  Lawrence,  free  from  any  claim  by  Smith.  Lav- 

iBlockC  of  tlM  McEUoon  map  here  referred  to  is  Uie  sunai  lot  f or  lot,  u  block  G  of 
Stephen*!  map  of  1873,  reprodooed  above. 

Digilized  by  Google 


748 


NOBTaWESTERH  BEPOBTKB. 


rencfl  thna,  by  ttiiB  division,  became  the  sole  owner  of  tbe  property  just  moi- 
tioned.  free  from  all  equities  which  Smith  had  had  in  it.  Block  14  contained 
12  lots,*  and,  under  tbe  decree,  was  divided  between  Smith  and  Lawrence; 
Smithtakingthe  even-numbered  lots,  and  Lawrence  tbe  odd-numbered.  The 
defendants  own  lot  8,  deriving  title  from  Smith  as  their  remote  grantor.  Tbe 
plaintiff  claims  under  Lawrence  as  Its  remote  grantor,  and  owns  the  wing-dam, 
the  side-dam,  the  dam-landing,  and  the  land,  Including  the  mill-race,  and  the 
land  between  it  and  the  river  from  the  dam-landing,  about  400  feet,  to  block 
14;  also  the  alternate  odd-nnmbered  lots  in  block  14  from  this  point  down  to 
defendant's  lot,  excepting  some  small  parcels  sold  by  plaintiff  or  its  grantors, 
with  speclQed  quantities  of  water  to  be  used  wiUi  each  parcel.  Lot  8  lies 
about  900  feet  below  tbe  dam-landing,  and  reaches  entirely  across  the  mili- 
race,  and  to  and  into  Fox  river,  so  that  water  can  be  and  is  drawn  from  the 
canal,  and  discharged  into  the  river  without  going  off  lot  8.  The  miU-iace  or 
canal  extends  down  tbe  river  from  tlie  dam-landing  some  1,200  feet. 

This  statement  of  facts  is  sufficient  to  render  our  remarks  intelligible.  It 
will  be  seen  that  the  plaintiff  has  become  tbe  owner  of  t^e  dam.  and  of  the 
land  where  it  abuts  on  the  bank,  and  of  whatever  creates  tbe  hydraulic  power; 
and  we  are  unable  to  perceive  upon  what  principle  or  ground  the  defendants 
can  claim  the  right  to  draw*  from  this  power,  water  for  driving  their  mill 
or  factory,  situated  on  a  lot  900  feet  b^ow  the  power  itself.  We  have  al- 
ready said,  as  riparian  proprietors*  they  were  doubtless  entitled  to  the  flow 
of  tbe  water  in  its  channel,  and  to  its  reasonable  enjoyment  as  it  passes  through 
their  lot,  as  a  natural  incident  to  the  ownership.  But  how  do  they  acquire 
any  liydraulic  power  as  appurtenant  to  their  lot  because  the  raceway  or  canal 
— an  artiflci^  channel — passes  through  it?  This  is  a  proposition  which  we  are 
unable  to  understand.  The  raceway  or  canal  was  made  by  Ijawrence  at  his 
own  expense,  and  presumably  for  his  own  benefit.  He  owned  the  water- 
power  made  by  the  dam  above  as  his  own  property.  This  is  very  clear  from  the 
agreement  which  tbe  parties  made  In  IT^ovember,  1850,  as  well  as  by  the  decree 
of  the  court  enforcing  a  performance  of  that  contract.  The  language  of  the 
contract  is,  in  effect,  that  the  100  lots  included  in  the  platof  the  village  made 
by  McKelcon,  the  land  bordering  thereon,  covered  by  the  waters  of  Fox  river, 
to  which  the  owner  of  said  100  lots  then  had.  or  may  hereafter  have,  a  right 
of  possession  or  property,  either  as  an  abutter,  or  by  virtueof  any  grant  there* 
tofore  made,  "and  the  water-power  and  mill  privUegea  on  Fox  river  upon 
t?ie  front  of  said  lots;  which  100  lots,  flowed  lands,  water-power,  and  mill 
privileges"  shall  thereafter  be  held  and  owned  as  the  Individu^  property  of 
Lawrence.  Nothing  whatever  is  said  about  the  owners  of  lots  in  block  14 
having  a  right  or  interest  in  this  power.  It  is  most  extraordinary  if  the  par- 
ties understood  or  had  any  idea  that  the  owners  of  lots  on  block  14  would  take, 
as  appurtenant  to  their  lots,  hydraulic  rights  in  the  water-power,  that  so  im- 
portant a  matter  was  entirely  omitted.  There  is  no  mention  of  such  a  right 
in  the  contract  or  decree.  It  Is  true,  in  Kovember,  1850,  block  14  belonged 
to  Lawrence,  subject  to  the  equitable  rights  of  Smith.  It  is  Hliewise  true  that 
at  this  time  Lamphear  was  engaged  in  cutting  the  raceway  or  canal,  evidently 
for  the  purpose  of  utilizing  the  water-power  which  had  been  created  along 
that  artificial  channel.  But  Lawrence  entered  into  no  obligation  to  construct 
tliat  raceway  for  the  benefit  of  block  14,  or  any  other  property;  and  defend- 
ants' counsel  admits  that  it  was  entirely  at  his  option  to  construct  it  or  not. 
But  still  it  is  a  significant  fact  tliat  notliing  is  said  upon  that  subject  in  the 
contract,  nor  is  any  mention  of  hydraulic  rights  made  in  the  deed.  We  there- 
fore entirely  concur  in  the  view  of  the  court  below  that  by  the  arrangement 
for  a  division  of  the  property  which  was  made  by  tlie  parties  in  November, 
1850,  or  prior  to  that  time,  there  was  set  off  to  Lawrence  tbe  100  lota  in  blocks 

>8ee  Staphea's  map,  otUc,  747. 
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A>  B,  G,  and  D,  according  to  the  McKelcon  plat,  with  the  riparian  rights,  and 
all  the  water-power  created  by  the  system  of  dams  abutting  on  block  C,  as  his 
separate  property,  free  from  all  claims  of  Smith;  and  by  this  division  Smith 
did  not  get,  nor  was  he  intended  to  have,  any  hydraulic  power  or  privileges 
in  this  water-power  as  appurtenant  to  any  lot  in  block  14  which  might  be  set 
o£C  to  him.  We  do  not  see  how  any  other  conclusion  can  be  reached  upon  the 
facts.  There  is  surely  nothing  in  the  circumstances  attending  the  construc- 
tion of  the  raceway  or  canal  which  will  warrant  the  inference  that  Lawrence  in- 
tended to  give  Smith  the  right  to  draw  water  from  it  to  drive  mills  upon 
any  lots  which  he  might  subse^aently  aoquire  on  the  division  of  the  unsold 
property. 

The  courts  hold  that  the  right  to  the  water  of  a  river  Qowing  in  a  natural 
channel  through  a  man's  land,  and  the  right  to  water  flowing  to  it  through  an 
artificial  water-course  constructed  on  his  neighbor's  land,  do  not  stand  upon 
the  same  ground.  Qreatrex  v.  Haytoardt  8  Exch.  291;  Wood  v.  Waud^  8 
Exch.743;  Magory.  Chadtowkt  11  Adol.&E.  571;  Butclifa'i.  fooeA,S2Law 
J.  Q.  B.  136;  Rameshwr  Pershad  Narain  Singh  v.  Koonj  Behari  Pattuckt  31 
Hoak,  771,  S3  Moak,  91.  In  the  former  case,  each  riparian  proprietor  prima 
fada  is  entitled  to  the  unimpeded  flow  of  the  water  in  its  natural  (dtannd, 
while  in  the  latter  case  any  right  to  the  flow  must  rest  on  some  grant  or  ar- 
rangement either  proven  or  presumed  from  or  with  the  owner  of  the  land  from 
which  the  water  is  artificially  brought,  or  on  some  other  legal  origin.  31  Moak, 
776.  Defendants'  counsel  claims  that  the  case  stands  upon  the  same  principle 
as  Pickering  v.  atapler^  5  Serg.  &  B.  107,  9  Amer.  Dec.  836f  Tabor  v.  Srad- 
^,18K.Y.109;  rornM9V.Bunhard,5&K.T,9&i  LampmanY,MUka,21 
K.  Y.  505.  and  cases  of  that  character,  ^t  we  thliUc  there  is  a  clear  distinc- 
tion betwem  them.  Where  tme  sells  land  upon  which  there  is  a  mill,  he  maj 
well  be  preanmed  to  sell  the  water-^wer  used  to  drive  the  mill»  though  the 
deed  does  not  mention  such  water-power.  The  power  goes  as  an  appur- 
tenance to  the  estate  or  thing  conveyed.  JTutsT.  Jfedufw*2a  Wis.628;  CuiUsa 
T.  AyraulU  47  N.  Y.  78,  go  upon  the  same  gronnd, — that  a  purchaser  of  prop- 
erty which  is  sul^ect  to  an  obvious  physical  easement  is  presumed  to  contract 
wltti  reference  to  its  condition  when  he  purchased.  None  of  these  cases  seem 
to  have  a  very  direct  hearing  upon  tiie  question  we  are  considering.  Bat 
surely  not  one  of  them  in  the  least  sustains  the  defendants'  right  to  draw 
w^sr  from  the  raceway,  merely  because  such  raceway  happens  to  cross  their 
lot;  for  their  right,  if  tiiey  have  it,  must  rest  upon  that  ground.  As  we  have 
said)  the  raoew^  was  made  by  Lawrence  at  his  own  expense,  presumably  for 
his  own  benefit,  in  order  to  furnish  water  privil^es  to  persona  operating  mills 
below  the  power.  As  was  aaid  in  Lawvm  v.  Mouory,  it  Is  common  to  conduct 
water  from  a  pond  created  by  a  dam  hy  means  of  artificial  ohannda  In  OEder 
to  make  available  the  increaae  of  the  head  by  reason  of  the  additional  fall  in 
the  bed  of  the  stream  below  the  dam.  It  is  also  common  to  conduct,  by  such 
cliannels,  water  from  a  power  created  by  a  dam,  to  places  below,  where  it  can 
be  utilized  to  drive  mills.  It  is  unreasonable  to  suppcne  that  Lawrence,  when 
be  constructed  this  raceway,  expected  that  every  person  who  owned  a  lot  abut- 
ting it  would  have  a  right  to  draw  from  it  whatever  water  he  could  use  on  his 
lot  without  paying  for  it.  The  record  shows  that  leases  and  sales  of  given 
quantities  of  water  from  the  dam  were  made  to  various  persona.  The  fact 
that  such  sales  and  leases  could  be  made,  rendered  the  water-power  valuable. 
Stress  la  laid  upon  the  circumstance  that  this  raceway  was  constructed  before 
the  lots  In  blo^  14  were  divided,  and  that  one  principal  object  in  making  it 
was  to  give  those  lots  the  advantage  of  a  water-power.  Assume  that  this  is 
according  to  the  fact,  still  it  does  not  follow  tha^i  the  owners  of  lots  on  block 
14  were  to  have  the  right  to  take  whatever  water  they  might  need  from  the 
lacew^r  free.  It  would  be  absurd  to  entertain  such  a  supposition.  When 
ttie  raceway  was  constructed.  It  was  not  known  who  would  own  lota  on  blo^ 
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14.  That  block  had  not  then  been  platted,  and  no  arrangementbad beat  made 
tor  a  division  of  them  between  Lawrence  and  Smith. 

Upon  the  facts,  we  see  no  ground  for  presuming  a  grant  to  Smith  of  a  right 
to  use  water  from  the  raceway  free,  and  of  course  the  defendants  have  no  such 
right.  If  thej  have  that  right,  what  is  the  extent  of  It?  Is  it  unlimited  to  use 
all  they  need  or  can  utilize  on  the  lot?  If  so,  what  are  the  rights  of  other  pro- 
prietors who  own  lots  abutting  the  raceway?  Have  they  the  same  right  to  take 
from  the  raceway  whatever  water  they  need  or  can  utilize  ?  Suppose  the  power 
is  not  sufficient  to  supply  all  who  need  water,  how  are  their  conflicting  rights 
to  be  adjusted?  These  obvious  difficulties  strengthen  the  conclusion  that  no 
implied  grant  of  the  right  to  take  water  from  the  raceway  exists  or  was  giTcn 
as  an  appurtenance  to  lot  8.  All  the  facts  and  circumstances  tend  to  disprove 
such  a  right  or  such  a  grant.  Is  there  any  ground  for  saying  such  a  right 
has  been  acquired  by  adverse  enjoyment?  We  think  not.  It  is  true  Mr. 
Smith  says  he  always  claimed  and  asserted  that  he  bad  such  hydraulic  rights 
by  virtue  of  his  ownership  of  lot  8.  He  doubtless  had  forgotten  the  answer 
he  made  to  the  cross-bill  in  the  equity  suit,  in  which  be  stated  that  he  had  no 
interest  in  the  property  to  be  benefited  by  the  expenditure  made  by  Lawrence 
in  constructing  the  water-power,  including  the  raceway.  But,  if  Smith 
claimed  the  right  to  draw  the  water  from  the  raceway,  he  did  no  act  to  make 
that  claim  good,  or  which  the  owners  of  hostile  Interests  were  bound  to  contest, 
before  he  parted  with  the  title.  Here  words,  not  accompanied  with  acts  of 
ownership,  would  not  amount  to  adverse  user  or  enjoyment.  We  do  not  un- 
derstand that  any  attempt  was  made  to  draw  water  from  the  raceway  to  use 
on  lot  8  until  1879,  and  then  it  was  resisted  by  the  administrator  of  the  Bal- 
lard estate,  who  represented  a  hostile  right. 

But  we  need  not  dwell  upon  this  point,  which  has  really  no  support  In  the 
proofs.  On  the  contrary,  the  evidence  fully  justifies  the  conclusion  that  Smith 
knew  very  well  that  the  water-power  created  by  the  dam  belonged  to  X<aw- 
rence,  and  those  claiming  under  him,  and  that  the  ownership  of  a  lot  on  block 
14  did  not  carry,  as  appurtenant  to  it,  any  hydraulic  power,  without  special 
mention  of  such  power.  Nor  do  we  think  that  the  plaintiff  lias  lost  any  right, 
or  that  the  defendants  have  gained  any  equities,  because  they  have  made  im- 
provements on  the  lot,  without  being  informed  as  to  the  extent  of  their  right 
to  draw  water  from  the  raceway.  The  argument  is  that  they  have  expended 
93,000  or  94,000  in  building  a  factory  on  the  lot,  acting  under  the  impression 
that  they  had  the  right  to  draw  water  from  the  raceway  to  operate  it;  and 
those  owning  the  residue  of  the  water-power  did  not  disabuse  their  minds  of 
that  impression,  as  good  faith  required.  Upon  that  point  the  court  found  as 
follows:  That  the  widow  and  most  of  the  heirs  of  Anson  Ballard  lived  in 
siglit  of  lot  8  from  the  time  of  his  death,  in  1874,  until  now;  that  the  defend- 
ants, and  those  under  whom  they  claim,  purcha<!ed  said  lot  for  the  purpose  of 
building  a  factory  thereon,  and  running  the  same  by  water  from  said  canal, 
and  had  no  notice  served  upon  them  by  the  widow  or  heirs  of  Anson  Ballard 
or  the  plaintiff  that  tlieir  right  to  use  water  from  said  canal  for  hydraulic  pur> 
poses  was  disputed,  until  shortly  after  the  plaintiff  purctiased  said  property 
from  the  widow  and  heirs,  in  Noverober,  1883,  when  the  defendants  were  no- 
tifled  by  the  plaintiff  that  it  denied  the  defendants'  right  to  use  such  water, 
unless  they  leased  the  same  from  the  plaintiff;  and  the  defendants  bad  no  other 
notice  that  their  riglit  to  take  water  from  the  said  canal  was  or  would  be  dis- 
puted, except  such  as  was  common  to  all  men  in  the  putilic  records  of  the 
county  as  to  the  claim  of  title  to  the  property. 

Suppose  the  widow  and  heirs  of  Ballard  did  stand  by  and  seethe  defendants 
building  their  factory,  had  they  not  the  right  to  presume  that  the  defendants 
would  lease  or  buy  what  water  they  might  need  to  operate  it?  They  had  water- 
rights  to  sell  and  lease,  and  they  might  well  desire  to  see  preparations  made  for 
iiBiug  such  water-power.   Besides,  It  ia  a  fair  inference  that  the  widow  and 


Digitized  by  Google 


Iowa.] 


8FRA.QCT  V.  WHUBt 


761 


h«irB  did  not  fully  nndersUnd  what  the  rights  or  claims  of  the  defendants 
were  as  to  the  water-power.  Gonsequentlj,  we  think  that  the  facts  do  not 
show  that  the  BfUlard  heirs  loet  any  right  by  delay,  or  that  they  can  be  held 
to  haTe  acquiesced  In  the  claim  which  the  defendants  now  make  of  their  riglit 
to  use  waterfrom  the  raceway.  There  is  no  gronnd  for  an  equitable  estoppel* 
nor  any  reason  for  Imputing  fraudulent  silence  to  the  widow  and  heirs  la  al- 
lowing the  new  ^to^  to  be  built  without  giving  notice  of  their  rights. 

The  only  remaining  qaestlon  which  we  shall  consider  relates  to  the  interest  . 
fn  the  water-power  which  Smith  acquired  under  the  deed  of  the  Appleton 
Water-power  Company.  From  the  proofs  before  us,  it  is  difficult  to  define 
what  Interest,  If  any,  that  company  had  to  convey  to  any  one.  It  never  owned 
any  land,  nor  did  it  issue  any  stock  for  snl)scriptlons;  still  it  raised  more  than 
99,000  by  subscriptionst — the  greater  part  from  persons  who  were  interested 
In  the  water-power.-^and  these  funds  were  expended  in  building  a  dam  across 
the  river  to  the  south  shore,  just  below  the  original  wing-dam.  The  evidence 
clearly  shows  that  the  subscribers  did  not  expect  the  company  would  derive 
any  direct  benefit  from  the  money  expended  to  improve  the  water-power,  or 
that  it  acquired  any  rights  in  the  power  by  the  expenditure  made.  The  object 
of  the  association,  said  one  witness,  was  to  improve  the  water-power  for  the 
men  who  owned  it.  They  had  a  direct  interest  in  creating  the  dam,  and  doing 
away  with  the  wing-dam  then  used.  The  other  subscribers  had  no  object 
except  the  general  g(X>d  of  the  city.  It  is  therefore  difficult  to  tell  what  interest, 
If  any,  the  corporation  had  In  the  water-power.  It  certainly  did  not  claim 
any  bydrauiic  rights  therein.  Mr.  Smith  snbscribed  82U0;  several  others 
subscribed  as  much  who  had  no  interest  whatever  In  the  water-power,  and 
claimed  none.  After  the  expenditure  of  the  subscriptions,  the  company  quit- 
claimed to  Smith  and  others,  owners  of  lots  on  the  north  bank  of  the  river,  all 
its  right,  title,  and  interest  in  the  dam  It  had  constructed,  and  in  the  bulk-head 
and  crib  connected  therewith.  It  Is  possible  that  this  deed  transferred  some 
equity  in  the  water-power,  but  It  Is  not  easy  to  say  what  it  was.  It  was  an 
undefined  and  intangible  interest  at  best.  But,  at  all  events,  this  deed  to 
Smith  was  made  after  he  had  conveyed  his  title  to  lot  8  by  the  deed  under 
which  the  defendants  claim.  So,  in  any  view,  we  cannot  see  that  the  defend- 
ants' rights  in  the  water-power  were  or  can  be  strengthened  by  the  deed  made 
by  the  Appleton  'Water-Power  Company  to  Smith,  whatever  effect  that  in- 
strument may  have. 

It  follows  from  these  vJews  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 


Sfragitb  v.  White. 
(AQireme  Court    loaa.  Deoember  81, 1887.) 
1.  VxNDOB  Aim  Vbkdsi  —  Bona  Fms  Puxchasbb— Vjbkdob  ih  Possessiov — n^ms- 

OORDID  DSBP. 

A  grantor  remained  In  possession  of  the  land  after  having  siveii  a  deed,  which 
was  recorded.  The  grantee  mortgued  the  land,  and  af  tarwarda  reconreyed  to  the 

Eantor,  who  did  not  record  the  deed.  JETtfld,  that  her  oontiauous  poKsesaioa  did  not 
part  constructive  notice,  to  the  pnrohuer  at  a  foreclosure  sale,  of  any  hiterest 
retoined  by  her  in  the  property.' 
S.  Same — Lis  Psndekb— Mortoagk  Foreolosukb. 

Code  Iowa,  }  2628,  provides  Uiat,  when  a  petition  affecting  real  estate  has  been 
filed,  it  shim  charffe  third  parties  with  notice,  and  no  Interest  can  be  acquired  by 
them  against  the  plainblfF'fl  title.  In  a  foreclosure  suit,  one  who  had  title  of  record 
was  made  defendant.  He  was  then  In  lItlgatlon,with  another  over  rights  acquired 
In  the  property  after  the  mortgage.  HelatbaX,  as  the  mortgagee  in  no  way  derived 
his  title  from  tbem,  the  proviuons  of  the  statute  did  not  ajpply  to  a  purchaser  at  the 
f orectoanxe  sale. 

Appeal  from  district  court,  Adidr  county;  J.  H.  Hendebsoh,  Judge. 

lAs  to  how  far  actual  possession  of  land  Is  notice  of  the  rights  of  the  oocapant,  see 
Softer  V,  Stramge,  (lOss.)  8  South.  Bep.  IflO,  and  note. 
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FlaintifiF,  O.  H.  Sprague,  brought  an  action  In  equity  to  quiet  in  him  the 
title  to  certahi  real  estate.  He  claims  title  under  a  master's  deed,  given  un- 
der a  sale  by'a  master  in  chancery  of  tlie  United  States  circuit  court  for  the 
Southern  district  of  Iowa,  under  a  judgment  for  the  foreclosure  of  a  mort- 
gage. Defendant,  Alvira  White,  alleged  that  she  was  the  owner  of  the  prop- 
erty. The  district  court  adjudged  that  defendant  was  entitled  to  redeem 
from  the  mortgage  sale,  and  the  judgment  determines  the  amount  which  ahe 
is  required  to  pay  in  mitking  tlie  i-edemption.  Both  partly  appealed. 

C.  S,  Foffg  and  O.  W,  NeaU  for  plaintifl.   6010  dk  Hager,  tot  defendant. 

Reed,  J.  The  facts  as  we  find  them  to  be  are  as  follows:  Prior  to  the 
second  of  December,  1876,  John  White,  who  was  defendant's  husband,  was  the 
owner  of  the  property,  and  on  that  day  he  conveyed  it  to  her.  Subsequently, 
W-  M.  Rogers  recovered  a  judgment  against  said  John  White,  and  defendant 
becHme  surety  on  the  bond  for  the  stay  of  execution  thereon.  On  the  sixth 
of  March,  1B78,  defendant  and  her  husband  conveyed  the  premises  to  L.  L. 
Durham,  and  the  conveyance  was  duly  recorded.  On  the  eleventh  of  May 
following,  the  property  was  sold  on  execution  issued  on  the  Rogers  judgment, 
the  judgment  plaintiff  being  the  purchaser,  and  a  sheriff's  deed  was  executed 
to  him,  and  on  the  twenty-first  of  the  same  month  he  executed  to  Durham  a 
quitclaim  deed  of  the  premises.  There  was  a  parol  agreement  between  Dur- 
ham and  defendant  and  her  husband  that,  upon  the  payment  of  certain 
moneys  which  he  had  advanced  to  them,  he  would  reconvey  the  property 
to  John  White.  Defendant  and  her  husband  remained  in  possession  of  the 
property  up  to  the  time  of  the  death  of  tlie  husband,  which  occurred  on  tlie 
second  of  October,  1881,  after  which  defendant  continued  in  possession.  On 
the  seventh  of  January,  1880,  Durham,  by  direction  of  John  White,  executed 
a  conveyance  of  the  property  to  Orlando  White,  who  is  the  son  of  John  White 
by  a  former  marriage.  That  deedremaiued  in  John  Whitens  possession  until 
his  death,  when  Orlando  obtained  possession  of  it,  and  caused  it  to  be  re- 
conled.  On  the  fifth  of  November,  1881,  Durham  executed  a  conveyance  of 
the  property  to  defendant  and  the  surviving  children  of  John  Wliite.  That 
deed  was  delivered  to  defendant  at  the  date  of  its  execution,  but  has  never 
been  recorded.  On  the  thirtieth  of  November,  1880,  Durham  executed  a 
mortgage  on  the  property  to  Lewis  Lombard,  to  secure -an  indebtedness  of 
•600.  In  January,  1B83,  defendant  filed  her  petition  in  the  district  court,  in 
which  she  alleged  that  the  property  t>elonged  to  John  White  at  the  time  of  his 
death*  and  she  prayed  that  her  distributive  sliare  therein  be  admeasured.  Or- 
lando White  was  made  defendant  in  the  action,  and  be  answered,  alleging 
title  to  the  property  in  himself  under  the  deed  from  Durham  of  January  7, 
1880.  In  her  reply  defendant  alleged  that  said  deed  was  without  considera- 
tion, was  never  delivered,  and  that  Orlando  obtained  possession  of  it  by  fraud, 
and  she  prayed  that  it  be  canceled.  The  issue  thus  joined  was  tried  on  the 
sixth  of  February,  1886,  and  judgment  was  entered  for  defendant  establish- 
ing her  right  to  a  distributive  share  of  the  property,  and  the  court  appointed 
commissioners  to  admeasure  such  share,  and  the  commissioners  subsequently 
filed  a  report  of  their  doings  In  the  premises,  which  has  beei\  approved  by  the 
court.  On  the  twentieth  of  Decenri>er,  1884,  I^ombard  brought  suit  for  the 
foreclosure  of  the  Durham  mortgage,  making  Durham  and  Orlando  White 
defendants,  and  a  judgment  of  foreclosure  was  entered  on  the  twentieth  of 
May,  1885;  and,  on  the  twenty-second  of  July  following,  the  property  was 
sold  by  the  master  under  tlie  Judgment,  Lombard  being  the  purchaser.  He 
subsequently  assigned  the  certifloate  of  purchase  to  plaintiff,  and,  at  the  ex- 
piration of  one  year  from  the  date  of  the  sale,  the  master  executed  to  him  a 
deed  of  the  pronises. 

No  question  Is  made  as  to  the  validity  of  the  mortgage,  but  the  sole  ques- 
tion in  the  case  is  whether  defendant  is  barred  of  the  right  to  redeem  from 
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the  utOTtgf^  by  the  foreclosure  proceedings,  and  the  sale  and  deed  tbereun* 
der.  Ab  Durham,  at  the  request  of  John  White,  executed  and  delivered  to 
him  the  deed  to  Orlando  White,  the  strong  presumption  is  that  the  condition 
upon  vhich  he  was  to  reoonr^  the  land  had  been  performed;  but.  as  tliat 
deed  was  never  delivered  to  Orlando,  it  never  became  efEective  as  a  convej- 
ance.  At  his  death,  then,  John  White  was  the  equiUtbie  owner  of  the  prop- 
erty, but  the  legal  title  was  in  Durham;  and  his  subsequent  conveyance  to 
defendant  and  the  surviving  children  of  White  passes  the  title  to  them. 
When  the  foreclosure  suit  was  instituted,  defendant  was  entitled  to  a  distribu- 
tive share  of  the  property,  and  had  the  right  to  redeem  from  tbe  mortgage; 
but  the  evidence  of  her  right,  viz.,  tlie  deed  from  Durham  to  her  and  the 
children,  was  not  tlien  of  record,  nor  was  it  recorded  wben  tbe  master's  deed 
was  executed.  She  was  not  made  a  party  to  the  foreclosure  suit,  but  she  was 
then  in  possession  of  the  property,  and  continued  in  possession  when  the  deed 
to  plaintiff  was  executed;  and  during  the  same  time  her  suit  for  theestablisb* 
ment  of  her  right  in  the  propwty,  and  the  admeasurement  of  her  share,  waa 
pending.  It  is  conceded  tliat  the  rule  is  that  a  purchaser  of  real  estate  at 
Judi<dal  sale  talces  the  same  discharged  of  therights  and  equities  of  third  par- 
ties of  which  be  iias  no  notice.  It  iscontended,  however,  (1)  that,  as  defend' 
ant  was  in  possession  at  tbe  time  of  the  sale,  the  purchaser  was  bound  to  take 
notice  of  the  claim  or  right  under  which  she  held  possession;  and  (2)  that  the 
pendency  of  her  action  for  the  admeasurement  of  her  share  of  the  property 
created  a  liMpwdmt,  which  Imparted  constracttve  notice  to  the  world  of  her 
right. 

1.  The  effect  <tf  defendant's  possession  of  the  property  la  defeated  by  the 
fact  that  berdeed  to  Durham  was  recorded  wben  plaintiff's  rights  accrued. 
Plaintiff  stands  in  the  position  of  a  purchaser  from  Durham,  who  waa  de- 
fendant's grantee;  and  her  possession  after  full  conveyance  did  not  impart 
constructive  notice  to  a  purchaser  from  her  grantee  of  any  right  or  interest  re- 
tained by  her  in  the  property.  Koon  v.  Tramel,  32  N.  W.  Rep.  243.  Nor 
was  It  notice  of  a  subsequently  acquired  right  in  the  property;  for  the  posses- 
sion was  continuous  after  the  execution  of  the  conveyance  to  Durham.  There 
was  no  relinquisbment  of  possession,  and  re-entry,  when  the  new  right  ac- 
crued; if,  indeed,  it  can  be  said  that  a  new  right  did  accrue  when  the  con- 
dition was  performed  upon  which  Durham  was  bound  to  reconvey.  Keitlier 
is  the  case  affected  by  the  fact  that,  after  the  conveyance  to  Durham,  the  prop- 
erty was  sold  under  the  Rogers  judgment.  As  that  judgment  was  a  lien  on 
the  property  at  the  time  of  the  conveyance  to  him,  Durtiam  waa  divested  of 
title  by  the  sheriff's  sale,  and  deed  thereunder,  and  he  held  the  property  sub- 
sequent to  that  under  the  deed  from  Rogers  to  him.  But  that  Is  immaterial. 
The  ground  upon  which  it  is  held  that  the  effect  of  defendant's  possession,  as 
notice  of  a  right  in  her.  Is  defeated  by  the  conveyance  to  Durham,  Is  that  by 
that  deed  she  voluntarily  relinquished  all  interest  in  the  property,  and  tbe  rec- 
ord thereof  was  notice  to  the  world  of  such  relinquishment;  and  it  can  make 
no  difference  as  to  the  effect  of  such  notice  that  the  grantee  was  sabseqaeatly 
divested  of  the  property  by  the  sherifTs  sale  and  deed. 

2.  It  is  provided  by  statute  (Code,  p  2628)  that,  "when  a  petition  has  been 
filed  affecting  real  estate,  tbe  action  is  pending  so  as  to  charge  third  persons 
with  notice  of  its  pendency,  and,  while  pending,  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  thereof  as  against  the  plaintiff's  title, 
St  the  real  property  affected  be  situated  in  the  county  where  the  petition  is 
filed."  The  proceeding  for  the  admeasurement  of  defendant's  interest  in  the 
property  certainly*waa  a  proceeding  affecting  real  estate,  within  tbe  meaning 
of  that  section.  It  has  been  held,  ho  we  ver,  that  the  section  applies  only  in  cases 
when,  pending  the  action,  a  third  person  deals  with  reference  to  the  subject- 
matter  with  a  party  to  the  action.  Pargont  v.  Hoyt,  24  lowa,  154.  Orlando 
White  was  a  defendant  in  the  action  for  the  foreclosure  of  the  mortgage.  He 
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was  made  a  part?,  doubtleu,  for  the  reason  that  hy  tb«  deed  from  Durham  to 
him,  which  was  then  ttf  record,  he  appeared  to  be  a  sabseqaent  purchaser  of 
the  property.  It  Is  contended  that  the  title  oonTeyed  to  plaintiff  by  the  mas- 
ter's deed  was  acquired  through  him,  and  that,  as  he  was  a  party  to  defendants 
a^on  in  the  distrtet  court  for  the  admeasurement  <rf  her  dlstrlbutiTe  slure, 
plaintiff  was  dui^fed  with  notice  of  her  claim  when  he  purchased  tlM  mop- 
erty.  But  it  is  not  true  that  plaintiff  acquired  title  under  or  through  nim; 
nor  did  he  take  any  interest  in  the  propwty  under  him.  The  title  conveyed 
by  the  master's  deed  relates  back  to  the  date  of  the  moitnige.  It  passed  by 
virtue  of  the  mortgage  and  the  foreclosure  proceeding.  Orlando  White  took 
the  interest  in  the  property  which  descended  to  him  on  the  death  of  his  father 
subject  to  the  mortage,  and  it  was  liable  to  be  defeated  by  the  foreclosure  of 
that  instrument.  As  against  the  mortgagee,  the  only  right  he  acquired  was 
to  redeem  from  the  mortgage;  and  that  right  was  cutoff  by  the  foreclosure  and 
sale.  While,  therefore,  the  foreclosure  proceedings  bad  the  effect  to  termi- 
nate his  right  in  the  property,  they  did  notsoperate  to  transfer  any  zight  or  in- 
terest from  him  to  plaintiff,  and  plaintiff  is  in  no  sense  a  purchaser  firom  him, 
but  he  occupies  the  position  of  a  purchaser  from  Durham.  The  proceeding  in 
the  district  court  for  the  admeasurement  of  defendant's  distributive  share  in 
the  property  was  a  contest  between  parties  claiming  under  Durham ;  but 
whatever  rights  they  had  in  the  property  accrued  subsequent  to  those  of  the 
mortgagee,  and  his  rights  were  In  no  manner  drawn  in  question  in  the  pro- 
ceeding ;  nor  was  any  matter  upon  which  any  right  of  his  depended,  involved 
In  it.  He  was  not,  therefore,  charged  by  the  pendeajqy  of  the  proceeding  with 
notice  of  defendant's  claim.  A.nd  plaintiff,  who  occupies  the  same  position, 
aquired  the  property  discharged  of  her  equity. 

As  we  reach  tbeconclusion  that  defendant  is  not  entitled  to  redeem,  we  need 
not  consider  the  questions  arising  on  her  appeal.  Beversed. 


Chamberlain  v.  Slatton. 
{Supnm  Court  qf  IfimMMla.  June  IS,  1887.) 
Judgment  affirmed. 
(^^abusbythe  Cburt.) 

Appeal  from  district  court,  Mum^  county;  PEBKim,  Jadge. 
B.  S.  Whitney  and  Lind  A  ffagberff,  tox  GhamberUdn,  leapondent.  DanM 
MohtWt  for  Slayton,  appellant. 

MxTOHKLL,  J.  We  find  no  error  In  the  rulings  of  the  faial  oonrt  in  the  «d- 
miasion  of  evidence,  and  the  porUons  <d  his  cha^  oco^ted  to  are,  as  ap|died 
to  the  facts  In  this  case,  entirely  correct,  and  could  not  have  bem  misunder- 
Btood  by  the  jury  as  meaning  that  Uiey  were  bound  to  And  for  the  plaintiff, 
Ab  to  the  amount  of  the  verdict,  although  It  may  seem  amnewhat  huge,  yet, 
fn  our  Judgment,  there  was  evidence  reasonably  tending  to  prove  that  plain- 
tUE's  time  and  services  were  worth  the  sum  allowed  by  the  jury.  Judgment 
uEBrmed. 

Bbbst,  J.,  being  absent,  took  no  part  in  the  decision  of  this  case. 


Fendill  et  (U.  V.  Eeixs  et  a{. 

(5ui>reni«  Court  of  JUdMgan.  January  S,  1888.f 

1.  LiinnxmD  Aim  Tbnutf— Action  tor  Rbitt— Excludiko  Lisna  raoii  FossassnnL 
On  the  trial  of  an  action  to  recwver  lumald  royalties  under  a  mining  lease,  tlw  er- 
idenoe  showed  that  the  lessora  had  put  uxsks  on  the  englnfr-bouse,  ^d  emnoTed  a 
man  to  Bee  that  it  was  not  opened,  thus  excLudlng  defendants,  to  whom  ue  lease 
bad  been  assigned  under  a  mortage  from  the  lessees,  from  working  the  mine,  and 
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though  defendantH  hod  put  on  additional  lodkSy  plalntifls  had  free  access  to  aod  full 
poBAesBioD  of  Uie  premises.  Held,  that  the  court  should  have  Issteuoted  the  jury 
to  return  a  verdict  for  defeodaots. 
2.  Samb — AssioxuE^T  BT  LssaoB — As3iaNES  CAiraoT  Recotbb  tor  Past  Rbnts. 

Under  a  deed  conveying  the  grantor's  interest  in  royalties  under  a  mining  lease, 
not  carrying  with  it  the  right  to  recover  for  rents  past  due,  such  rents  caxinot  be 
recovered  by  the  grantee  on  suit  for  rents  subsequently  aocrued. 

Error  to  circuit  court,  Marquette  county;  C.  B.  Grant,  Judge. 

Action  of  asmmpsit  for  unpaid  royalties,  brought  by  Flavla  M.  T.,  Frank, 
James,  and  Louis  Pendill  upon  a  mining  lease  executed  by  plaintiff's  decedent 
to  the  McCorober  Iron  Company,  and  by  the  latter  assigned  to  Dan  F.  Sells, 
James  J.  Tracy,  Charles  ±*.  Leland,  Benjamin  F.  Morse,  and  James  H.  Dal- 
liba,  defendants.  Trial  beinghad  before  a  jury,  judgment  was  rendered  upon 
a  verdict  against  defendants  for  $377.58,  and  they  bring  error. 

Ball  A  Harucom,  for  appellants.   F.  O.  Clark,  for  appellees. 

Morse,  J.  TheplalntifCs^as  h^rs  of  James  P.  Pendill,  deceased,  bringthis 
Bait  against  the  defendants  for  rents  or  royalties  under  a  mining  lease.  One 
ot  the  heirs  did  not  join  in  the  suit  On  the  third  of  August,  1885,  she  dis- 
posed of  her  Interest  to  one  of  the  plaintiffs,  bnt  the  deed  made  by  her  did  not 
carry  with  It  the  right  to  suefor  and  recover  past  rents.  Therefore,  although 
the  suit  was  brought  to  recorer  rent  from  the  sixteenth  day  of  May,  1884,  to 
the  sixteenth  dqy  of  September,  1886,  in  the  present  salt  the  rent  from  Angust 
3, 1886,  coald  only  be  considered.  The  ground  of  plaintiffs'  claim  is  that  on 
tlM  first  day  of  January,  1877,  James  P.  Fendill  leased  the  premises  described 
in  the  dsdaratlon  to  the  McGomber  Iron  Company  for  the  term  of  23  years. 
The  royalty  to  be  paid  under  this  lease  was  50  cents  fin'  every  gross  ton  of 
2,240  pounds  of  iron  ore  mined  from  the  premises,  and  to  amount  to  not  less 
than  1^,000  for  each  year.  A  report  was  to  be  made  to  Pendill  npon  the  fifth 
day  of  every  month  of  the  full  amount  of  ore  mined,  at  which  time  payment 
for  said  ore  so  reported  was  to  be  made  by  the  McOomber  Iron  Company.  On 
the  sixteenth  day  of  May,  1884,  the  McComber  Iron  Company  executed  a  mort- 
gage to  the  defendants  in  this  suit.  This  mortgage  covered  all  the  personal 
property  and  fixtures  upon  the  pronises*  and  also  the  leasehold  interest  The 
clause  in  the  mortgage  referring  to  the  lease  reads  as  follows:  "The  grantor 
has  given,  granted,  bargained,  sold,  assigned,  transferred,  and  set  over,  and 
by  these  presents  does  give,  grant,  bargain,  sell,  assign,  and  set  over  to  them, 
the  said  grantees,  th^r  heirs,  executors,  and  administrators  and  assigns  for- 
ever, the  following  goods,  chattels,  and  property,  now  being,  to-wit:  Firttt 
its  leasehold  right,  title,  and  interest  in  and  to  certain  prunlses  in  the  ci^ 
of  Negannee,  county  of  Marquette,  and  state  of  Mlchimn,  to>wit.  [the  land 
described  In  the  lease  fromPendlU  to  the  McComber  Iron  Company,]  and 
tracks,  side-tracks,  rights,  and  privileges  pertiUning  to  said  land  and  now 
thereon,  said  leasehold  interest  and  rights  being  derived  from  a  lease  from 
James  P.  Pendill  and  wife  to  said  grantor,  made  January  1, 1877,  and  recorded 
in  the  ofilce  of  the  ri^ister  of  deeds  of  Marquette  county,  Febraary  14,  1877. 
at  10  o'clock  A.  H..  In  Book  2  of  Miscellaneous  Records.  pag«s  396, 397, 398.** 
It  is  claimed  by  the  pl^ntlfb  that  the  defendants  by  virtue  of  this  mortgage, 
and  under  it,  took  possession  for  th^  purposes  of  foreclosure  not  only  of  the 
personal  pro|>erty  and  fixtures,  but  of  the  premises  under  the  leasehold  right 
assigned  to  them  by  said  mortgage.  There  was  evidence  tending  to  show  that 
in  December,  1884,  William  B.  Dalliba,  by  the  direction  of  James  J.  Tracy 
and  l>an  P.  Eells^  two  of  the  mortgagees  and  defendants,  went  to  this  mine 
for  the  purpose  of  taking  possession  of  the  mortgaged  property.  It  Is  conceded 
that  he  placed  one  Michael  Ryan  in  charge  of  the  personal  property  and  flxt- 
nres  with  instructions  not  to  permit  any  person  to  remove  the  same.  The 
plaintiffs  claim  thfU  he  also  took  possession  of  the  premises  under  the  assign- 
ment of  the  lease  in  the  mortgag^  and  thereby  the  defendants  became  liable 

Digitized  by  Google 


756 


HOBTHWEnmr  bbpobieb* 


[Mibh. 


for  the  rent.  There  was  no  mining  done  after  DalUI^  placed  B^an  in  charge 
ot  the  property.  On  the  thirteenth  of  Septembra:,  1885,  Byan  was  dispos- 
sessed bj  the  plaintiffs  under  a  Judgment  of  restitution  against  him.  The 
Jury  rendered  a  rordlct  In  favor  of  the  plalntifib  for  the  sum  of  $377.58.  being 
the  amount  cS.  the  rent  from  Angoat  8  to  September  13. 1885,  and  the  interest 
thereon. 

In  the  assignments  of  error  on  the  part  of  the  defendants  In  this  eonrt  the 
main  objections  lie  to  the  action  of  tho  circuit  Judge  in  instructing  the  jury. 
It  is  claimed,  and  there  was  evidence  tending  to  show,  that  In  January,  1885. 
James  F.  Fendlll,  the  leesor,  with  one  Henry  U.  Atkinson,  who  accompanied 
FendlU  at  hia  request,  went  upon  this  mining  property  for  the  purpose  of  tak- 
ing possesaion,  making  re-entry  and  forfeiting  the  lease  lor  the  non-payment 
of  the  rent  or  royalty,  ^ndill  notiBed  Byan,  who  was  holding  poesession  for 
the  mortgagees,  and  defendants  in  this  suit,  that  he  came  to  take  possession, 
and  demanded  the  property.  Byan  said  he  intended  to  hold  the  property  until 
he  heard  from  hia  parties,  and  refused  to  aocede  to  PendlU*s  demand.  Pendill 
placed  locks  of  his  own  upon  the  engine-house  and  other  buildings,  and  gave 
the  keys  to  Atkinson,  putting  him  in  charge  of  the  property.  Byan  made  no 
resistance  to  this  procedure.  Atkinson  kept  the  keys,  retaining  Uierel^  what 
poesesBion  badbeniaequlredbytheactBotPendill.  Atkinson  visited  the  prop- 
erty frequently,  and  finally  employed  a  son  of  B^n  to  look  after  the  property 
for  him.  Thepersonal  property  was  advertised  for  sale  fwtaxesin  February, 
1885,  and  Pendill  and  Atkinson  went  with  the  tax  collector,  opened  the  build- 
ings for  him,  and  bid  In  some  of  the  property  at  the  sale.  There  were  also 
negotiations  between  Psndill  and  Atkinson  looking  toward  a  leasing  of  the 
mine  to  Atkinson,  but  before  the  same  was  completed,  and  in  March,  1885, 
Jamea  F.  FendlU  died.  After  the  deatii  of  James  P.  F&ndill,  Atkinson  de- 
livered the  keys  oi  the  buildings  over  to  James  Pendill,  one  of  the  plalntiflb, 
at  his  request,  who,  acting  as  agent  for  the  estate  of  bis  father,  thereafter 
looked  after  the  property,  and  demanded  of  Byan  rent  of  the  house  he  was  liv- 
ing in  on  the  premises.  It  is  contended  by  the  counsel  for  thedefendantstbat 
the  nature  of  these  acts  on  the  part  of  James  F.  Pendill  and  his  son,  as  agent 
for  the  heirs,  was  such  as  to  be  in  fact  a  virtual  evidilon  and  dispossession  of 
the  defendants,  and  that  after  such  eviction  from  the  engine-house  and  work- 
ing portion  id  themlne  no  rent  could  be  recovered  under  the  lease.  The  court 
below  was  requested  to  instruct  the  Jury,  among  other  things,  that  if  they 
found  from  the  evidence  that  the  lessor,  James  P.  Pendill,  took  possession  of 
the  engine-house,  or  caused  the  same  to  be  locked  up,  and  the  defendants  to 
be  excluded  from  the  full  opportunity  to  use  and  enjoy  the  same,  then,  in  such 
case,  the  plaintifFs  could  not  recover.  This  the  court  refused.  He  charged 
the  jury  that  if  the  defendants  or  any  of  them  took  possession  of  the  property 
under  the  chattel  mortgage  and  the  conditional  assignment  of  the  lease,  and 
that  they  retained  pc»ses8ion  during  the  time  covered  by  the  declaration,  from 
the  third  of  August  to  the  thirteenth  of  September,  1885.  then  they  became 
obligated  to  pay  the  rent,  provided  that  the  lease  was  not  forfeited  on  the  part 
of  Mr.  Pendill.  and  further  provided  that  he  had  not  interfered  with  tlieir  quiet 
and  peaceable  enjoyment  of  the  property;  that  is,  provided  he  had  not  taken 
such  steps  as  would  prevent  the  occupation  and  enjoyment  of  the  property 
contemplated  in  this  lease.  "1  charge  you  that  a  mere  attempt  on  the  partof 
James  P.  Pendill  to  obtain  possession  of  the  property  and  a  failure  to  obtain 
possession  would  not  prevent  the  rights  of  these  plaintifb  to  recover.  The 
acts  of  Mr.  Pendill  must  have  been  such  as  to  have  prevented  these  parties 
from  enjoying  the  use  of  the  property.  So  that  if  you  find  from  the  evidence 
in  tliis  case  that  Mr.  PenJill  went  up  tiiere  and  placed  a  lock  on  one  of  those 
buildings  where  the  machinery  was,  and  that  wna  all  the  act  of  possession  he 
did;  and  that  Mr.  liyau  was  in  possession  under  these  mortgagees,  under  their 
directions,  with  instructions  to  hold  tlie  possession  of  the  property,  and  that 
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he  did  hold  possession,  and  that  he  disregarded  the  act  of  Mr.  Fendlll,  and 
placed  another  look  on  there  himself  in  behalf  of  the  mortgagees,  that  act  of 
Mr.  Fendilt's  wonld  not  be  such  as  would  oust  the  defendants  from  the  use  of 
the  pTopnty,  or  prevent  the  plaintiffs*  right  to  recover. "  The  counsel  for  de- 
fendants olaba  that  this  instruction  of  tl»  court  did  not  fully  meet  the  case  as 
made.  That  th^y  were  entitled  to  the  request  as  speclflcally  made  by  them, 
that  the  locking  of  the  engine-house  in  itself,  and  keeping  a  man  to  see.  ttiat 
it  was  not  broken  open,  effectually  excluded  tlie  defendants  from  using  the 
mine  and  obtaining  the  benefits  of  the  lease.  The  evidence  in  the  rec<wd  is 
undisputed  that  when  Pendilt  and  Atkinson  went  upon  the  premises  they  tore 
off  the  locks  placed  there  by  Daillba  and  put  new  locks  of  their  own  upon  the 
buildings.  In  February  these  locks  were  still  upon  the  buiidings,  and  they 
were  opened  by  Pendill  and  Atkinson  for  the  tax  collector.  Byan  did  not  take 
off  these  locks,  but  put  on  new  locks  of  his  own  over  those  placed  there  by  Pen- 
dill  and  Atkinson .  No  attempt  was  ever  made  by  the  defendants  or  by  any  one 
acting  for  them  to  work  the  mine.  The  locking  up  of  the  buildings  and  the 
watching  of  the  personal  property  by  both  parties  resulted  in  a  compromise 
on  the  twenty-eighth  of  July,  1886,  by  which  the  defendants  were  permitted 
to  take  away  ttie  engines,  boilers,  and  otiier  machinery,  and  the  tools,  mining 
implements,  and  supplies,  and  left  to  the  plaintiffs  the  trestles,  timber  work, 
tramways,  and  buildings,  and  all  the  dump  piles  of  mixed  ore. 

We  tbink  the  request  of  the  defendants  sliould  have  been  given.  The  pos- 
session taken  by  Pendill  was  sufficient  as  long  as  it  lasted  to  (xclnde  the  de- 
fendants from  working  the  mine.  There  is  no  evidence  that  such  possession 
was  ever  interfered  with,  so  that  the  mine  could  be  used.  It  is  true,  Kyan 
put  locks  over  those  of  Pendill,  but  this  was  evidently  done  not  to  regain  pos- 
session of  the  mine,  but  to  keep  the  personal  property  subject  to  the  mortgage 
and  safe  from  any  danger  of  removal.  When  James  Pendill,  one  of  the  pres- 
ent plaintiffs,  filed  his  bill  in  chancery  to  enjoin  the  defendants  from  removing 
the  jiersonal  property  and  fixtures^  which  was  of  the  date  of  the  twelftli  day 
of  September,  1885.  he  all(^[ed  in  said  bill  under  oath  that  his  father.  James 
P.  Pendill,  entered  and  took  possession  of  the  leased  premises  about  January 
80,  1885,  on  account  of  the  failure  of  the  McGoraber  Iron  Company  to  pay 
royalty  and  taxes,  and  their  abandonment  of  tlie  premises  about  Junel,  1884; 
that  his  father  held  possession  of  said  premises  and  the  machinery  from  Jan- 
uary, 1885,  until  his  death,  and  from  the  date  of  his  decease  the  son,  James, 
had  retained  and  kept  such  possesion.  In  fact theundisputed evidence  upon 
twth  sides  shows  such  acts  of  possession  and  control  on  the  part  of  the  deceased 
Pendill  and  his  heirs  as  to  amount  in  law  to  a  substantial  eviction  of  the  de- 
fendants from  the  leasehold,  if  they  ever  meant  to  take  possession  or  make 
any  use  of  it.  The  testimony  would  have  warranted  the  circuit  judge  in  in- 
structing the  jury  to  find  a  verdict  for  the  defendants  on  the  ground  that  the 
possession  of  the  mine  was  substantially  in  Pendill  and  his  heirs,  and  not  in 
the  defendants,  from  the  date  of  the  entry  by  Pendill  and  Atkinson  and  the 
locking  up  of  the  buildings  by  them. 

As  it  isnotllkely  that  the  facts  upon  another  trial  will  materially  differ  from 
those  contained  in  this  record  we  do  not  consider  it  necessary  to  consider  the 
other  points  raised  by  defendants'  counsel.  The  judgment  of  the  court  below 
will  i>e  reversed,  and  a  new  trial  ordered,  with  costs  of  this  court  to  the  de- 
fendants. 

Ghampuh  and  Sua&wooD,  JJ.,  concurred.  Gahfbsll,  C.  J.»  did  not  sit. 
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I.  Loos  Aim  LoooiNo— Boom— Jaw— BBBAKnre  np^Diuonrci. 

When  partle*  conducting  booming  operations  find  the  stream  obstracted  by  m 

"roll-way"  put  In  by  others,  so  that  more  logs  cannot  be  run  down  withoat  injury 
to  riparimt  owners  by  backwater,  such  parties  may  take  possession  of  the  Lews 
x»uBine  the  jam  for  the  purpose  of  breaking  it  up,  and  in  the  meantime  must  hold 
back  their  own  logs;  and  parties  using  a  stream  for  carrying  down  logs  mnst  use 
diligence  in  prerentiog  jams,  and  if  they  negligently  run  logs  against  a  jam  cwued 
by  others,  and  thus  increase  the  backwater,  or  do  not  use  dmgenoe  in  preventing  a 
jam,  or  breaking  it  when  formed,  they  will  be  liable  for  damages. 

2^  SAMB— RiOHTB  OF  Loo  OWNBRB— FiXMDINO  LlJTDS  OF  R1PI.KIAN  OWNBRS. 

Log-ownora  are  only  entitled  to  the  natural  capacity  of  a  stream,  and  may  not, 
csnsmg  jams,  flood  the  lands  of  riparian  owners,  though  the  floods  so  ouaed  do  nm 
extend  beyond  the  high-water  stage  oit  the  stream  in  ume  of  freshets. 
8.  Sahb— Daiuobs  to  Ripaxian  PBOPUTT-rAcTuni  »r  Faxtt  zh  Fobbbukbi  usdu 

CoNTSACT  or  Salb. 

Plidntiir  was  in  possession  of  land  tmder  a  contract  of  purchase,  and  was  entitled 
to  a  deed.   Held,  that  he  had  sufficient  title  to  enable  him  to  reooTO^  for  loss  of  lisj 
and  pasturage  caused  by  booming  operations. 
4.  Sakb. 

Plaintiff  took  possession  of  land  under  a  contract  which  contained  the  following 
clause:  *'  The  said  parties  of  the  first  part  (vendors)  are  to  have  one-half  of  the  pro- 
ceeds of  the  hay  raised  on  said  premises,  until  the  whole  amount  Is  paid."  Hetd, 
that  the  property  in  all  the  hay  was  in  the  plaintiff,  who  oould  reoover  for  its  b^ng 
swept  away  Dy  floods  caused  by  booming  operations. 

6.  Sakb— Loss  of  pASTtnuoB— Pboof  of  Damaobb. 

A  riparian  owner  was  deprived  of  the  tise  of  pasturage  by  floods  caosed  Ifv  ttie 
negligence  of  defendant.   Held,  that  he  was  entitled  to  recover  the  value  cS  the 

Easturage  without  showing  that  his  cattle  were  not  as  well  fed  ^aewhers,  at  that 
e  was  put  to  expense  in  procuring  other  food. 
0.  Samb— Ubasurb  of  Dajiaobs— Evidencb. 

Plaintiff  claimed  compensation  for  his  hay  being  swept  awi^     floods  caused 
defendant's  negligence,  and  gave  evidence  of  the  amount  of  hay  out  upon  the  land 
the  year  before  the  dainage  complained  <^  was  sustained.  Haa,  that  the  erldMtoe 
was  properly  admissible  to  show  the  oapaoltiy  of  the  land  for  fovidudng  hay. 

7.  Bahb— EviDBHCB  OF  Nboliobnob. 

In  an  aoUon  for  damages  for  flooding  plaintiff's  laiid,  it  was  shown  that  defend- 
ant had  possession  of  the  stream,  and  for  a  month  and  more  oontinued  to  run  logs 
up  against  a  jam,  thus  inoreaslng  the  backwater  which  caosed  the  injury.  Beta, 
prima  facie  evidonoe  of  negligence. 

Error  to  olrcnlt  court,  Musk^n  coantv ;  Robert  U.  Hohtookert,  Judge. 

This  action  was  brought  by  Edson  Witheral  agaiost  the  Muskegon  Boom- 
ing Company  to  recover  for  damage  caused  by  the  negligence  of  the  defend- 
ants. Plaintiff  recovered  judgment.   Defendant  brings  error. 

Keating  £  Dickerman,  {Bdwin  ff.  VTU,  of  counsel,)  for  appellant.  GaUty^ 
A  Pearson,  {Smith,  Ninui,  Hoyt  dt  Brwint  of  counsel,)  for  appellee. 

MOBSB,  J.  In  November,  1886,  the  plaintiff,  who  resides  In  Missaukee 
county,  eommf>nced  this  suit  against  the  delendant,  in  the  circuit  court  for 
the  county  of  Muskegon,  for  damages  to  his  premises  and  property,  situated 
upon  the  banks  of  the  Muskegon  river,  in  Missaukee  county,  occasioned,  as 
he  claims,  by  the  defendant's  wrongful  action  while  in  the  control  and  pos- 
session of  said  river,  and  in  the  transaction  of  its  business  as  a  booming  com- 
pany. The  claim,  as  developed  upon  the  trial,  was  for  damages  to  his  bay 
crop  in  the  years  1^1,  1882.  1883,  1885,  and  1886,  and  the  loss  of  pasturage 
for  his  cattle  during  some  or  all  of  the  years  from  1881  to  1886  inclusive. 
The  declaration  averred  that  this  injury  and  loss  were  occasioned  by  reason 
of  said  defendant  "carelessly,  improperly,  and  negligently  allowing  a  jam  or 
jams  of  logs,  timber,  and  other  fioatablea  to  accumulate  In  said  stream  [the 
Uusk^n  river]  below  the  dose  and  premises  of  said  plaintifr,"  and  so  per- 
mitting the  same  to  remain  for  a  long  space  of  time;  by  leaaon  of  which  janu 
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tbe  river  orerfiowed  its  bftnks  and  flooded  the  plAintiff's  lands*  destroying  hia 
crops  of  liay,  and  waahuig  away  the  approaclies  to  a  bridge  he  had  built 
across  the  river,  so  that  he  was  unable  to  use  his  pasture  land.  The  plain- 
tiff purchased  his  land  in  April,  1876,  taking  a  land  oontract  for  the  same 
of  Uie  firm  of  Gerrish,  Murpliy  &  Co.t  who  were  then  the  owners  of  it. 
The  farm  contains  240  acreis*  and  lies  on  both  sides  of  the  rirer.  When 
plidntiff  wfflit  into  possession  of  it.  there  were  6U  acres  cleared  on  the  right 
or  west  bank.  His  bouse  was  on  the  left  or  east  bank.  What-lie  hiis  cleared 
since  has  been  mostiy  high  land.  His  meadows,  or  bottom  lands,  were  on  the 
west  bank,  opposite  of  his  house.  He  had  access  to  these  lands  hy  a  bridge 
maintained  by  him  across  the  river.  He  recovered  a  judgment  upon  the  ver- 
dict of  a  jury  in  the  sum  of  9500.   The  defendant  brings  error. 

After  the  plaintiff  had  rested  his  case,  the  defendant  moved  to  strike  out 
all  the  evidence  iu  the  case,  and  that  the  court  direct  a  verdict  for  the  defend- 
ant for  the  reason  that  the  plaintiff  had  not  thus  far  established  any  negli- 
gence upon  the  part  of  the  defendant,  or  shown  how  or  in  what  manner  the 
defendant  had  been  guilty  of  negligence,  which  motion  was  overruled.  We 
think  there  was  evidence  at  the  close  of  plaintiff's  case  sutHcient  to  warrant 
its  submission  to  the  jury.  The  plaintiff  testified  that  In  tbe  middle  of  April* 
1881,  the  booming  company  bad  possession  of  Che  river,  and  its  men  were 
running  logs  thereon;  that  the  logs  jammed  below  his  place,  and  the  com- 
pany, by  its  employee,  kept  running  logs  down  against  this  jam  and  filled  up 
the  river  until  the  jam  extended  through  his  fiirm  and  above  it,  and  that  the 
jam  laid  there  from  the  middle  of  May  until  the  tenth  of  June.  This  was 
certainly  sufficient  to  call  for  explanation  and  excuse  if  any  could  be  shown 
upon  tbe  part  (rf  the  defendant.  Without  explanation,  it  was  prima  /aoie 
evidence  of  negligence. 

A  mere  jam  of  logs  in  the  river  does  not,  in  itself,  and  by  itself,  constitute 
n^llgonce  upon  the  part  of  the  booming  company  running  the  river;  but  the 
existence  of  such  jam  for  a  month  or  more,  and  the  continued  running  of 
1<^  in  Buch  a  manner  as  to  Increase  tbe  jam  during  such  period,  does  consti- 
tute n^ligence  unless  there  is  a  showing  that  such  a  state  of  things  could 
not  reasonably  be  avoided.  It  was  not  necessary  for  the  plaintiff  to  go 
further  than  he  did  and  show  that  the  company  did  not  use  reasonable  care 
and  dispatch  in  their  work,  or  to  specify  in  what  respect  its  employes  were 
careless  or  n^ligent.  We  do  not  perceive  that  the  court  erred  in  admitting 
the  plaintiff's  proof  of  title.  He  had  paid  up  the  contract  and  was  entitled  to 
a  deed.  He  went  into  possession  under  it  at  once,  and  has  ever  since  re- 
mained in  possessson,  and  his  title  under  the  contract  and  his  possession  were 
sufficient  to  entitle  him  to  recover  for  the  hayand  loss  of  pasturage.  Field  v. 
Log  DHting  Co.,  81  N.  W.  Rep.  17;  Hunger/ord  v.  Bedford,  29  Wis.  345; 
MoNarra  v.  Railroad  Co.,  41  Wis.  d9;  Carl  v.  Railtoay  Co.,  46  Wis.  632,  1 
X.  W.  Ilep.  295. 

The  oontract  contained  the  following  clause:  **The  said  parties  of  the  first 
part  [Qerrisb,  Murphy  &  Co.,]  are  to  have  one-half  of  the  proceeds  of  the  hay 
raised  on  said  premises  until  the  whole  amount  is  paid."  The  defendant's 
counsel  claim  that  one-half  of  the  hay  belonged,  under  the  provision,  to  Ger- 
rish, Murphy  &  Co.  We  do  not  consider  that  this  clause  of  the  contract  gave 
Oerrish,  Murphy  So  Co.  any  title  to  the  har.  The  plain  intent  of  the  lan- 
guage is  that  plaintiff  should  account  to  them  in  money  for  the  value  of  one- 
half  of  the  hay*  but  the  hay  was  to  be  gathered,  sold,  or  otherwise  disposed  of, 
as  the  plaintiff  saw  fit;  the  title,  property,  and  possession  always  remaining 
and  being  in  him.  The  plaintiff  was  allowed  to  state  against  the  objection 
of  defendant's  counsel  Uie  amount  of  bay  he  cut  upon  this  land  in  188U,  the 
year  tjefore  he  claimed  any  damage  to  his  crop  by  the  company.  This  evl- 
denoe  was  admissible  to  show  the  capacity  of  the  land  for  producing  hay. 
Booming  Co.  v.  Jarvta,  30  Mich.  827. 


Digilized  by  Google 


t 


760  II0BZHWX8TBBN  BBPOBXBB.  [Midi. 

It  is  argued  that  the  plaintiff  was  not  entitled  to  compensation  for  the  Ion 
of  pasturage,  occasioned  by  the  flood  or  overflow  washing  away  the  approaobes 
to  his  bridge  so  that  he  could  not  get  his  cattle  across  the  river  and  upon  his 
pasture  lands,  because  it  is  not  shown  that  his  cattle  were  not  as  well  fed  In 
the  road  or  somewhere  else,  or  that  they  were  not  in  as  good  condition,  or  that 
he  was  pat  to  any  expense  In  herding  or  feeding  them,  growing  ont  of  the  in- 
ability to  reach  his  meadow  ground.  This  argument  requires  no  extended 
answer.  The  plaintiff  was  entitled  to  the  benefit  and  worth  of  this  pasturage. 
If  it  was  destroyed  by  the  nf^ligence  ot  the  defendant  its  destruction  was,  of 
itself  prima  faeie  evidence,  to  say  the  least,  of  damage  to  the  amount  of  its 
value. 

The  circuit  judge  instructed  the  Jury  that  "the  right  of  the  plaintiff  to  farm 
his  land  and  of  the  defendant  to  oav^to  the  stream  were  concurrent  rights, 
and  the  defendant  was  not  responsible  for  any  injury  to  the  plaintiff  arising 
from  the  location  of  his  farm  where  the  stream  was  subject  to  the  proper  use 
by  the  defendant  of  its  water  for  purposes  of  navigation.  And  tlie  first 
duty  of  the  jury  in  this  case  is  to  distinguish  between  the  responsibility  and 
duties  of  the  defendant  in  the  management  of  the  river,  and  the  duties  of 
the  others,  of  the  responsibility  of  others.  It  Is  admitted,  for  instance,  or 
at  least  the  evidence  is  all  one  way  on  the  question,  that  the  defendant  did  not 
itself  put  the  logs  in  question  in  Uiis  stream  in  any  of  those  years,  and  there- 
fore It  follows  that  any  injury  which  was  caused  to  the  plaintiff  by  reason  of 
the  fact  that  such  logs  were  in  the  stream  and  created  jams,  would  not  be  re- 
coverable in  this  action  against  the  defendant,  nor  would  the  defendant  be  lia- 
ble to  the  plaintiff  for  any  injury  caused  by  running  logs  down  the  stream  by 
the  defendant,  if  it  did  so  in  a  careful,  prudent,  and  diligent  manner,  having 
due  regard  to  the  rights  of  the  plaintiff  and  the  Injury  liable  to  be  suffered  by 
him  and  other  riparian  owners  by  the  backing  up  of  water  caused  by  jams, 
etc.  The  plaintiff,  to  make  a  case,  then,  must  show  that  the  defendant  was 
guilty  of  the  neglect  of  duty,  and  of  the  failure  to  use  due  diligence  and  care 
to  prevent  unnecessary  flooding  while  operating  upon  the  river.  What  then 
was  the  duty  of  the  defendant  In  the  premises,  the  failure  to  observe  which 
would  render  it  liable?  The  duty  of  the  company  was  to  employ  a  suffldent 
force  of  men  to  break  the  jam  as  soon  as  possible  when  formed  by  causes  not 
attributable  to  it,  as,  for  instance,  by  a  roll- way  put  into  the  stream  by  others, 
as  soon  as  possible  after  the  company  had  assumed  control  of  such  roll-way  to 
meant,  or  had  the  right  to  assume  control  of  it,  and  to  use  a  sufficient  force 
of  men  and  to  employ  due  diligence  to  prevent  the  formation  of  jams;  and  if 
Jams  were  formed  by  the  con^ny  while  running  logs,  which  ooi^  have  been 
prevented  by  the  exercise  of  due  diligence  and  caution,  an  injury  resulted  toUie 
plaintiff  by  the  bathwater  caused  by  such  jams,  the  defendant  woafd  be  liable. 
So,  if  a  jam  already  formed  by  others,  as  by  a  roll- way  so  found  In  the  stream, 
and  the  defendant  negligently  and  not  of  necessity  drove  1(^  upon  and  i^inat 
Ba6h  jam,  and  thereby  incr«qed  such  jam,  and  the  consequent  backing  of 
water,  when  by  the  exercise  of  due  care  it  might  have  broken  soch  jam  before 
running  Bucb  logs  down  to  and  against  it,  or  if  the  Jury  are  of  the  opinion 
that  due  care  and  caution  and  prudenoe  tootUd  have  dictated  and  required 
the  holding  back  9f  atteh  log»  tmtU  aueh  Jam  mat  &roft<n,  and  thoald  find  at 
a  faat'that  the  defendant  drove  auch  loga  down  wtneewmrUyt  Own  the  de- 
fendant toouid  be  liable  tor  such  damage  as  would  be  caused  thereby;  and,  ot 
.course,  as  the  defendant  was  not  responsible  for  the  logs  being  in  the  stream, 
it  follows  that  no  liability  would  arise  on  this  ground  nnless  the  defendant 
was  actually  running  the  1<^  down  to  and  against  the  jam.  It  the  current  ot 
the  stream,  unnsaisted,  would  take  the  logs  down  and  the  defendant  did  noth- 
ing towards  assisting  of  the  logs,  no  liability  would  arise.  You  will  under- 
stand that  the  converse  ot  these  propositions  I  have  stated  Is  true,  viz.:  It 
the  company  employed  a  sufficient  force  of  men  to  break  the  jama  witliin  n 
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masonsble  time  after  the  «ame  formed,  or  after  tbey  took  charge  of  the  same 
when  formed  hy  others,  or  had  the  rfght  to  take  charge  of  the  same,  and  if  the 
servants  of  the  company  used  duediligenceand  care  to  prevent  the  formation 
of  jams,  and  did  not  contribute  by  n^ligently  running  \oga  against  the  Jams, 
or  form  or  increase  the  backwater  on  plaintiffs  land,  there  can  be  no  recov- 
ery. As  to  when  It  became  the  duty  of  defendant  to  take  charge  of  jams 
formed  by  others.  I  instruct  you  that  whenever  it  becomes  necessary  to  enable 
the  defendant  to  run  its  logs  withontdamage  to  the  riparian  proprietors — and 
by  this  I  mean  without  damage  other  than  such  as  would  arise  from  the  unob- 
structed navigation  of  the  stream  by  th&  logs — whenever.  I  say,  it  became  nec- 
essary for  the  defendant.  In  order  to  navigate  the  streun  In  this  manner,  to 
break  jams  caused  by  others,  it  had  the  t^ht  to  take  possession  of  the  logs 
forming  such  jams  and  to  break  the  jams.  It  not  only  had  the  right  to  do  so. 
bnt  before  it  would  be  privil^j^ed  tomnlogsopand  against  such  jams,  thereby 
Increasiiw  the  said  badklng  of  watw  upon  Uie  plaintiffs  land,  it  woald  be- 
come its  duty  to  do  so.  Umna  such  necessity  arises  from  the  obstruction  of 
lt»  own  business  in  running  the  logs  upon  the  river  the  defendant  had  no 
right  to  assumecontnd  or  manf^ment  of  logs  of  third  parties  which  were  also 
floating  in  the  river,  unless  the  parties  owning  these  logs  consented  to  the 
booming  company  doing  so.  and  even  where  this  necessity  arues  from  the  ob- 
struction to  the  booming  oompany,  it  cannot  assume  control  and  management 
of  the  logs  of  third  parties  win  tiave  not  crasented  to  the  same  being  done 
unless  those  parties  are  guilly  of  negligence  in  managing  their  loga  floating 
on  the  river,  or  have  not  made  adequate  provision  for  the  same — that  is  to 
say.  unless  it  becomes  necessaiy;  unless  they  find  jams  or  other  olntructions 
to  the  proper  navigation  of  the  stream,  then  the  oompany  would  have  no  right 
to  take  possession  ot  the  logs,  and  certainly  would  not  be  accountable  to  tlie 
plaintiff  or  toother  riparian  owners  for  any  Injury  tb^suffered  by  iogsowned 
1^  other  parties  being  in  the  stream.  Some  evidence  has  been  offered  which 
it  is  claimed  tends  to  show  that  on  certain  occasons  the  water  was  let  down 
in  large  quantities  from  above  by  parties  operating  on  the  Butterfield  and 
Houghton  lake,  causing  an  increased  flooding  of  plaintiff's  land.  The  defend- 
ant cannot  be  held  responsible  for  this,  and  is,  of  course,  not  liable  for  any  in- 
jury which  resulted  to  the  plaintiff  by  reason  thereof.  Kor  Is  the  company 
liable  for  any  injury  caused  by  ordinary  freshets,  nor  by  floods  created  or  caused 
by  roll-ways  of  third  parties  situated  below  the  premises  of  the  plaintiff  which 
created  jams,  and  which  caused  the  water  to  back  upon  and  flood  the  premi- 
ses of  the  plaintiff.  To  sum  up  briefly  then,  what  will  Justify  a  recovery,  the 
plaintiff  must  show,  or  you  must  find  from  the  whole  evidence  either — Firstt 
that  the  defendant  caused  the  jams  in  the  river  which  occasioned  the  over- 
flowing of  plaintiff's  land,  doing  him  damage;  or,  «MKmd,  that  jams  of  logs 
under  its  charge  occurred,  which  the  exercise  of  due  care  on  its  part  might 
have  prevented ;  or,  third,  that  the  plaintiff  suffered  because  the  defendant 
did  not  exercisedue  diligence  in  breaking  such  jams  as  may  have  been  formed; 
VTt  fourth,  that  the  defendant  caused  a  flood,  or  an  increase  of  flooding,  by 
running  logs  against  such  jams  caused  byothera,inan^ligentand  unreasona- 
ble manner.  To  entitle  the  plaintiff  to  recover  it  must  also  appear  that  the  flood- 
ing of  which  the  plaintiff  complains  exceeded  that  which  resulted  fiom  logs 
running  down  the  river  in  a  natural  state.  By  this  I  do  not  mean  that  be- 
cause the  loga  might  have  jammed  If  left  uncontrolled,  that  the  defendant 
would  not  be  liable  if  a  Jam  was  negligently  permitted  to  form,  and  from 
which  the  plaintiff  suffered  while  the  logs  were  under  the  control  of  the  de- 
fendant, and  being  run  by  the  company.  I  ttiink  a  positive  duty  devolved 
upon  the  defendant,  and  it  cannot  be  assumed  that  the  owner  of  the  logs  would 
have  left  them  uncontrolled  if  the  defendant  had  not  taken  charge  of  them, 
and  certainly  the  right  of  navigation  involves  no  right  upon  tlie  part  of  the  own- 
ers, or  those  controUing  logs,  to  cast  them  into  the  steam  and  teave  tliem  tlius 
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ancontroUed.  The  question  is  whether  the  plaintiff  suffered  becatue  of  jams 
which  were  made  by  those  logs  while  under  the  control  of  the  defendant, 
which  logs  caused  a  larger  overflow  of  water  than  the  proper  navigation  of 
the  stream  by  such  logs  would  have  caused,  and  caused  the  lOEming  of,  or  in- 
creasing to  damaging  proportions  of  such  jams,  having  been  formed  by  the 
defendant,  taking  the  stream  as  it  found  it,  with  the  logs  as  it  found  them  ia 
the  stream,  and  running  the  1<^  in  a  diligent,  careful,  and  prudent  manner. 
If  these  questions  are  determined  in  Uie  i^rmatiTe  the  plaintiff  ia  entitled  U> 
recover;  otlierwise,  not." 

The  jury  were  also  instructed  that  the  burden  of  proof  was  upon  the  plain- 
tiff to  establish  his  case  on  each  fact  requisite  to  make  his  case  by  a  fair  pre- 
ponderance of  the  evidence  in  the  whole  case.   Most  of  the  requests  asked  by 
defendant's  counsel  were  fairly  and  substantially  covered  by  this  charge;  and 
as  a  whole  no  reasonable  fault  can  be  found  with  it.    The  court  was  requested 
to  instruct  the  jury  that  the  natural  channel  of  the  Muskegon  river  is  within 
the  boundaries  that  the  water  reaches  at  high  stage;  that  if  the  jury  found 
that  the  lands  of  the  plaintiff  were  overflowed  by  floods  on  the  river  in  the  ab- 
sence of  logs,  or  with  logs  floating  in  tlieir  natural  condition  and  not  con- 
trolled by  man,  at  the  high  stages  of  the  river,  which  it  might  reach  at  one  or 
more  times  during  every  year,  then  the  plaintiff  could  not  complain  if  thtt 
flfKxls  upon  his  premises  were  at  no  greater  lieight  than  when  the  river  was 
at  high  stage,  as  the  boundaries  of  the  river  extend  to  where  they  would  be 
when  this  river  was  at  its  high  stage,  and  not  when  the  river  was  at  its  low 
stage;  that  the  boundaries  of  the  Muskegon  are  not  the  boundaries  marked  by 
low-water  mark  on  the  river,  but  those  defined  and  marked  by  the  highest 
mark  of  water  flowing  through  the  premises  of  plaintiff  at  any  time  during 
the  year;  and  that  the  defendant  had  the  right  to  use  the  river  to  the  width 
of  these  natural  boundaries,  when  the  river  stands  at  its  highest  water-mark, 
in  the  transportation  of  logs.   The  refusal  of  the  circuit  judge  to  so  instruct 
the  jury  is  assigned  as  error.   The  doctrine  contended  for  in  the  language  of 
this  request  is  broad  enough  to  permit  the  defendant  at  any  time  of  the  year 
tu  dam  up  the  river  by  jams  ur  otherwise  and  flood  the  plaintiff's  land  to  the 
full  extent  of  the  most  extraordinary  freshet  of  the  year.   And  it  is  gravely 
argued  by  defendant's  counsel  that  because  the  testimony  shows  that  iuApril, 
when  the  snow  would  go  off  suddenly,  nearly  the  whole  of  the  15  acres  of  the 
plaintiff's  bottom  land  or  meadow  would  be  overflowed  for  three  or  four  days, 
therefore  the  defendant  was  entitled  to  so  flood  it  in  the  running  of  its  logs 
at  any  time  and  all  times  of  the  year.   There  is  neither  sense  nor  law  in  this 
claim.   Such  doctrine  applied  to  the  navigable  streams  of  this  or  any  other 
state  would  practically  destroy  the  rights  of  riparian  owners  to  the  use  and 
benefit  of  the  best  and  most  valuable  lauds  in  the  country,  and  instead  of  giv- 
ing concurrent  rights  to  the  land  proprietor  and  the  navigator,  would  make 
the  landed  estate  servient  and  subordinate  to  the  rights  of  navigation.  The 
chief  argument  in  favor  of  this  proposition  we  listened  to,  but  cannot  tolerate. 
It  was  contended  that  the  lumbering  interests  of  this  state  were  so  extensive, 
important,  and  valuable,  and  the  work  of  running  logs  in  these  streams  so 
necessary  to  the  welfare  and  prosperity  of  the  business  interests  of  our  state, 
that  the  policy  of  the  law  must  impose  this  servitude  and  damt^  upon  the 
small  farmer,  or  this  vast  source  of  wealth  and  profit  and  livelihoc^  to  so  many 
of  our  citizens  be  crippled  or  entirely  destroyed.  _  But  the  theory  of  the  law 
cannot  be  this.   The  law  had  its  origin  in  the  desire  to  protect  the  weak  against 
the  strong,  and  thei-eby  to  preserve  order  and  the  public  peace.   And  as  the 
years  have  advanced  and  enlightened  the  law,  they  have  settled,  we  think,  at 
least  in  a  republican  form  of  government,  the  right  and  privilege  of  the  poor- 
est and  the  weakest  man  to  hold  and  retain  his  little  own.  under  the  law, 
equally  with  the  highest  and  the  strongest  of  his  fellows.  It  ia  better  in  the 
present  case,  tiiat  Uiere  should  be  if  need  be,  a  little  less  wealth  and  profit 
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grow  out  of  tbe  InmbBrJiiff  basineaa*  rather  tban  tbat»  in  sffect*  Ibe  title  deed 
of  one  man  to  his  home,  or  aoj  rart  of  it,  8}iould  be  swept  or  flooded  away 
from  him  without  reoompense.  The  law  as  to  the  rights  ct  the  iog-runner 
has  been  well  settled  hy  this  oourt  on  several  occasions.  The  log-owner  has 
the  right  to  use  the  stream  in  its  natural  capacity  to  float  his  lambw  or  timber^ 
and  is  not  responsible  for  any  damage  incMentaUy  and  wittiout  his  fault  aris- 
ing therefrom.  But  he  has  no  right  to  deal  with  his  logs  in  such  a  way,  hj 
the  formation  of  janu  or  otherwise,  as  to  cause  the  water  to  overflow  the  ad- 
joining lands  more  than  it  would  were  the  logs  left  to  themselves,  and  allowed 
to  float  down  naturally  and  without  artificial  interference.  Booming  Co.  v. 
Jania,  30  Mich.  808;  Zoy  Co.  v.  NeUon,  45  Hich.  578.  8  IT.  W.  Bep.  587, 909; 
Anderson  v.  Boom  Co.,  28  K.  W.  Bep.  518;  Boom  Co.  t.  SpteeMyt  SI  Mich. 
344;  Bauman  v.  Boom  Co.,  33  N.  W.  Rep.  588. 

The  MuHkegon  river  has  a  well-defined  channel  orbed  between  well-deflued 
banks  or  sides.  The  low  or  bottom  lands  upun  the  sides  of  the  stream  that  are 
overflowed  more  or  lees  in  times  of  high  water,  are  not  within  the  boundaries 
of  said  stream.  And  it  has  been  heretofore  settled  in  31  Mich.  {Boom  Co.  v. 
Bpeechly)  that  the  capacity  of  these  navigable  streams  cannot  tie  increased  by 
artificial  means  so  as  to  permit  the  log-owner  to  use  at  all  times  the  full  vol- 
ume of  water  that  may  flow  in  the  stream  during  unusual  and  brief  freshets. 
The  public  right  of  navigation  Is  "measured  by  the  capacity  of  the  stream  for 
valuable  public  use  in  its  natural  condition,  and  any  attempt  to  create  capac- 
ity at  other  times  at  the  expense  of  private  interests  can  be  jusl^fled  only  on 
an  assessment  and  payment  of  compensatiou. "  See,  alB(^  Morgan  t.  KUm, 
35  K.  T.  460;  Hubbard  v.  Bell,  54  111.  110. 

Much  of  the  argument  of  the  defendant's  counsel  here  has  been  devoted  to 
the  claim  that  the  evidence  taken  together  upon  tkoth  sides  established  the  fact 
that  the  defendant  used  all  the  diligence  and  care  within  its  power,  under  the 
clrcunutances,  to  remove  these  jams  and  to  run  the  logs  without  injury  to 
plaintiff.  That  the  company  was  not  negligent,  but  that  the  damage  was 
caused  by  joint  action  of  log-owners  below  and  above  the  land  of  plaintiff, 
consisting  of  the  maintaining  of  jams  and  roll-ways  by  those  below,  and  the 
running  down  by  those  above  of  large  quantities  of  logs  from  the  creeks  and 
<Aher  ^tributaries  of  the  Muskegon  against  these  jams  below.  We  think  there 
was  evidence  sufficient  to  go  to  the  jury  upon  the  question  of  the  defendant's 
Diligence  and  liability,  and  with  the  weight  of  the  testimony  we  can  have  no 
concern.  A  careful  examination  of  the  charge  of  the  court,  as  stated  in  this 
opinion,  will,  we  think,  disclose  that  the  circuit  judge  clearly  advised  the  jury 
that  the  defendant  was  not  liable  for  the  acts  of  these  third  parties.  The  de- 
fendant, under  the  instructions  of  the  court  Itelow,  was  nofto  be  heJd  liable 
for  any  damage  occasioned  before  it  assumed  control  of  the  logs  or  had  the 
right  to  do  so,  and  not  then  if  it  ran  the  logs  in  a  careful,  diligent,  and  pru- 
dent manner.  If  the  defendant  was  not  running  logs  down  the  stream  against 
th^e  jams  and  did  nothing  in  assisting  them  down,  no  liability  would  arise. 
And  if  the  company  used  a  sufficient  number  of  men  to  prevent  the  unneces- 
sary formation  of  jams,  and  to  break  the  jams  already  formed  within  a  rea- 
sonable time  after  it  took  cliarge  of  them,  or  liad  the  right  to  take  such  charge, 
and  did  not  run  logs  unnecessarily  against  these  jams,  there  could  be  no  re- 
covery. 

It  seems  to  me,  from  Uie  evidence  in  the  record  and  the  charge  of  the  court, 
that  the  question  of  the  defendant's  liability  was  fairly  submitted  to  the  jury, 
and  that  no  prejudice  resulted  to  it  because  of  a  wantof  care  on  the  part  of  the 
circuit  judge  in  pointing  out  the  distinction  between  the  liability  of  the  de- 
fendant  company  for  its  own  negligent  acts  and  its  liability  for  the  acts  of 
other  parties  who  were  running  logs  upon  the  river.  I  do  not  think  the  jury 
were  misled  into  assessing  damages  to  the  defendant  which  belonged  toothers 
topay.   There  was  evidence  introduced  in  rebuttal  by  plaintiff  tending  to 
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show  that  the  Jams  formed  by  others  below,  and  the  rnnnlog  of  logs  by  oth- 
ers above  plaintiff's  farm,  did  not  cause  the  Injary  to  plaintiff.  As  such  evi- 
dence Is  not  given  in  fall  we  cannot  judge  of  its  wetgbtor  truth  if  we  had  the 
right  to  do  fla  The  Judgment  wlU  be  afBrmed  with  costs. 

GHAMmM  and  Sbebwood,  J  J.,  concnrred;  CAxmax.  0.  J.,  did  not  ilk 


Johnson'  «.  Fowler. 
(Supreme  Couat  Cff  MieMgan.  Januuy  6, 1888.) 

1.  Vlin>OR  AITD  Vmron— ValTDOB'B  Laif— H^ORKOLOBITRa, 

Ckmiplainant  and  def eiidant  oootraoted  to  jotoUr  bniM  and  ke^ 
ant's  land.  PlmintUE  bad  the  option  of  bayioc  defendant's  intereat  by  paying  for 
the  land  and  repaying  wtiat  lie  nad  expended  m  building.  Held,  In  a  suit  for  bp»- 
cific  peif onnanoe  of  the  oontract  to  «elL  that  defendant  bad  an  eqnltaUe  lien  for 
the  purchase  money  « the  propertjr  whioh  should  be  sold  to  satisfy  suoh  Uan  as  in 
mortgage  cases. 

A  decree  for  specific  performance  of  a  contract  to  sell  property  made  the  pur- 
chase money  a  lien  on  ttie  land  in  favor  of  defendant,  and  complainant  was  ordered 
to  assume  certain  nnasoertidned  debts  owed  Jointly  herself  and  defendant.  Held, 
that  such  debts  should  be  ascertained  and  inoli^ed  in  the  amount  due  defendant  as 
purchase  money. 
&  Saxb— Sals  to  SATunrr  Libh— AppLiOATioir  or  Pbocsbds. 

A  decree  for  the  aale  of  land  to  satisfy  a  lien  should  allow  the  lienor  to  purchase, 
and  direct  the  [oooeeds  to  be  sppUed,  first  to  the  debt  and  oosta,  and  the  residue, 
if  any,  to  be  ptud  to  the  debtor;  and  it  is  error  to  order  the  payment  of  the  money 
into  court,  to  be  divided  between  the  parties  as  their  interests  may  appear. 

Appeal  from  oircult  court,  Manistee  county,  in  chancery;  J.  Btbok  Jud- 
KIN8,  Judf^e. 

Mrs.  Sidsel  Johnson  sued  George  B.  Fowler  to  dissolve  a  partnership  and 
settle  the  accounts,  and  for  specific  performance  of  a  contract.  A  decree  was 
entered  for  the  complainant,  and  the  defendant  f^pealed. 

P.  W.  Niskerru  and  8,  W.  FouAoTt  tor  appellant.  Z>.  B,  BaHty  and  A.  J, 
Dovd,  for  appellee. 

Chamflin,  J.  Complainant  filed  her  bill  to  dissolve  a  partnership,  for  an 
accounting  and  settlement  of  the  partnership  transactions,  and  for  a  spedfis 
performance  of  an  agreement  entered  into  between  the  parties  as  follows: 

**ThiB  agreement,  made  this  third  day  of  September,  A.  D.  1884,  by  and 
between  George  B.  Fowler,  of  the  township  and  county  of  Manistee,  state  of 
Michigan,  party  of  the  first  part,  and  Mrs.  Sidsel  Johnson,  of  the  city  and 
county  of  Manistee,  and  state  of  Michigan,  party  of  the  second  part,  wit- 
nesseth,  that  whereas,  said  George  K.  Fowler  is  the  owner  in  fee  and  is  pos- 
seesed  of  all  that  part  of  lot  five  (5)  of  section  thirty-six  (36)  of  township 
twenty-two  (22)  north,  of  range  seventeen  (17)  west,  in  said  township  and 
county  of  Manistee,  state  of  Michigan,  lying  and  being  south  of  the  Allegan, 
Muskegon  and  Traverse  Bay  state  road,  excepting  such  parts  thereof  as  he 
may  heretofore  have  deeded  away.  The  said  premises,  now  belonging  to  said 
Geoi^  B.  Fowler,  consist  of  a  strip  of  land  on  the  south  side  of  said  state 
road,  one  hundred  feet  wide  and  extending  eighty  rods  a^ong  said  state  road, 
and  bounded  on  the  south  by  land  of  the  Manistee  Bailroad  Company,  and 
extending  easterly  from  said  one  hundred-feet  strip  eighty  rods  to  the  section 
line;  thence  south  along  said  section  line  to  the  waters  of  the  Manistee  lake 
or  river;  thence  westerly  along  said  waters  and  the  lands  of  said  railroad  com- 
pany; thence  northerly  to  said  Allegan,  Muskegon  and  Traverse  Bay  state 
road,  all  being  part  of  said  lot  five  of  section  thirty-six  (36)  aforesaid.  Now, 
it  is  hereby  mutually  agreed  by  and  between  the  parties  aroTesaUl  that  a  part 
at  said  one  hundi-ed-feet  strip  of  land,  to-wit:  Beginning  ten  (10)  feet  east 
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oC  the  small  house  thereon,  now  occupied  by  William  Grew,  and  ruDnlng 
thence  easterly  along  the  Allegan,  Muskegon  and  Traverse  Bay  state  road, 
where  the  same  is  now  traveled,  four  hundred  feet,  being  a  parcel  of  land 
one  hundred  feet  wide  and  four  hundred  long,  lying  and  being  along  said 
state  road,  and  part  of  said  lot  five  (5)  of  section  thirty-six  (36)  of  township 
twenty-two  (22)  north,  of  range  seventeen  (17)  west,  in  said  county  of  Man- 
istee,— shall  be,  and  the  same  is  hereby,  set  off,  and,  for  the  purposes  of  this 
contract,  the  same  is  valued  at  the  sum  of  eight  hundred  dollars,  (S800.)  The 
aaid  George  R.  Fowler  and  said  Mrs.  Sidsel  Johnson  agree  to  build  upon  said 
100  by  400  feet  lot  a  dwelling-house  suitable  for  an  hotel,  boarding-house,  and 
aalooD ;  also  a  bam,  to  be  used  in  connection  therewith,  and  Bucb  other  out- 
buildings, fences,  and  improvements  as  may  pa  desirable  or  necessaiy  in  con- 
nection with  the  business  to  be  carried  on  on  said  premises.  Each  party  shall 
pay  on&-baU  of  all  the  Kcpenses  of  such  buildings  and  improvement,  and 
shall  advance  Uie  money  for  the  same  as  needed  in  the  course  of  building  and 
improving,  so  that  the  expenses  may  be  paid  as  they  accrue.  Said  Sidsel 
Johnson,  with  her  family,  is  to  occupy  said  buildlnn  and  the  premises,  and 
■hall  manage  the  business  there  to  be  carried  on.  Her  husband  may  act  for 
her  in  all  matters  pertaining  to  this  agreement.  Said  George  B.  Fowler  and 
said  Mrs.  Sidset  Johnson  shall  jointly  pay  all  the  expenses  cA  said  business* 
and  shall  each  pay  oii»-baU  of  all  such  expenses  and  of  all  losses  that  may  ao> 
orae,  and  each  shall  have  and  receive  one^balf  ctf  the  net  profits  of  all  busi- 
ness conducted  upon  said  premises.  Correct  books  of  account  shall  be  kept 
of  all  business  there  transacted,  and  such  bo(As  shall  be  opened  to  the  exun- 
ination  of  each  partner  at  any  reasonable  time.  Whenever  said  Mrs.  Sidsel 
Johnson  shall  pay  said  Qeo^B.  Fowler  the  sum  of  four  hundred  dollars, 
being  one-half  of  the  price  of  said  100  by  400  feet  lot  of  land,  then  said  Qeorgo 
B.  Fowler  and  bis  wife  shall  deed  and  convey  to  said  Mm.  Sidsel  Johnson, 
her  heirs  and  assigns,  the  andlvided  one-half  of  said  premises;  and  thereupon 
said  George  B.  Fowler  and  said  Mrs.  SidselJohnson  shall  be  tenants  in  common 
of  said  premises  with  all  the  buildings  and  improvonents  thereon;  and  when- 
ever said  Mrs.  Sidsel  Johnson  shall  pay  said  George  B.  Fowler  the  further 
sum  of  four  hundred  dollars,  beii^  the  balance  of  the  purchase  money  for 
said  100  by  400  feet  lot  of  land,  and  shall  also  in  addition  thereto  refund  and 
pay  to  said  Geoi^  R.  Fowler  all  the  money  which  he  may  have  invested  in 
the  buildings  and  Improvements  of  said  lot,  then  said  Gktorge  B.  Fowler  and 
his  wife  shall  convey  said  premises  with  all  the  buildings  and  improvements 
thereon,  by  a  good  warranty  deed,  to  said  Mrs.  Sidsel  Johnson,  her  heirs  and 
assigns,  forever;  and  thereupon  said  Mrs.  Sidsel  Johnson  shall  be  the  sole 
owner  of  said  premises  in  fee-simple.  All  the  remainder  of  the  premises  de- 
scribed in  the  preamble  to  this  agreement,  and  not  included  in  said  100  by 
400  feet  lot  of  land,  shall  be  cultivated,  fenced,  and  improved  by  said  parties 
jointly,  each  paying  one-half  of  the  expense  thereof,  and  each  to  have  and  re- 
ceive one-half  of  the  crops  and  produce  raised  thereon,  together  with  one- 
half  of  all  the  fruit  that  may  grow  thereon.  If  any  crop  is  raised  by  either 
party  at  bis  sole  expense,  be  or  she  shall  have  the  whole  of  such  crop.  This 
agreement  to  be  and  continue  for  the  term  of  fifteen  yeais  from  the  date 
hereof,  unless  said  George  B.  Fowler  should  sell  or  convey  any  part  of  the 
land  last  mentioned,  and  then,  as  to  the  part  sold  or  conveyedr  this  agreement 
to  terminate,  saving  and  reserving  to  each  his  or  her  share  in  the  crops  then 
KTOWing  thereon.  The  said  parties  shall  come  to  a  full  accountiiu;  and  set- 
uement  twice  a  year,  to-wit:  On  the  first  day  of  January  said  the  first  day  of 
July;  and  if  either  shall  have  put  into  the  buildings,  improvements,  and  cul- 
tivation of  the  premises  more  than  his  or  her  share,  he  or  she  shall  have  in- 
terest on  the  excess  over  his  or  her  share  at  the  rate  of  seven  per  cent,  per 
annum,  but  neither  party  shall  have  any  compensation  for  the  personal  serv- 
ices of  himself  or  herself,  nor  for  the  services  of  the  husband  of  said  Mrs. 
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SIdsel  Johnson.  All  taxes  assessed  upon  said  premises  while  the  same  an 
in  the  joint  occupation  of  said  parties  shall  be  paid  equallj  by  said  parties 
share  and  share  alike. 

"In  witness  whereof  the  said  parties  hare  hereunto  set  their  bands  and 
fleals  on  the  day  and  year  first  above  written. 

"Gborqb  B.  Fowlbb.  rSeftl*] 
**SiD8SL  Johnson.  [Seal.] 
"Signed,  sealed,  and  delivered  in  the  presence  of 
"D.  8.  Hakljey. 
"Andrew  Jounson. 
State  of  Michigan,  County  of  Sfantsteess. :   On  the  fifteenth  day  of 
KovetnlMr,  A.  D.  1884,  before  me,  the  undersigned  notary  public  in  and  for 
said  county,  personally  appeared  George  B.  Fowler  and  Mrs.  Sidsel  Johnson, 
to  me  known  to  be  the  same  persons  described  in  and  who  executed  the  fore- 
going instrument,  and  severiuly  acknowledged  the  same  to  be  their  free  aet 
and  deed.  David  S.  Haalkt,  Notary  Public." 

Proofs  were  taken  in  open  court  and  a  decree  entered  as  follows: 
"At  a  session  of  said  court,  held  at  the  court-house  in  the  ci^  and  county 
'  of  Manistee,  on  the  sixteenth  day  of  December,  in  the  year  1886. 
"Present,  Hon.  J.  Btbon  JtiDKiNS,  Circuit  Judge. 

"This  cause  came  on  to  be  heard  at  this  term  of  s^d  eonrt  upon  the  plead- 
ings of  the  parties  and  the  proofs  taken  in  open  oonrt,  and  was  argued  by  the 
counsel  for  the  rrapective  patties,  and  mature  deliberation  being  had  thereon 
it  appears  to  the  court  th^  on  the  fourth  d^y  February,  in  the  year  one 
thousand  eight  hundred  and  eighty-seven,  the  ftame  being  the  date  of  this  de- 
cree, there  Is  due  from  the  compbiinant  to  the  defendant  the  sum  of  two 
thousand  dollars,  in  full  of  all  his  Just  demands  against  the  complainant,  which 
sum  Includes  the  purchase  price  of  the  lot  of  land  hereinafter  described;  siao 
the  money  Invested  by  the  defendant  in  buildings  and  Improvements  made 
upon  said  premises;  also  his  share  of  the  nrt  profits  of  the  business  carried  on 
for  the  Joint  account  of  the  complainant  and  defenduit,  together  vrith  all  al- 
lowance <d  interest  justly  due  to  the  defendant;  and  also  all  other  ]iut  de> 
mands  of  said  defendant  u;aln8t  the  c(»nplalnant;  that  upon  the  payment  by 
the  complainant  to  the  denndant  of  the  sam  of  two  thousand  dollars,  with 
intoest  thereon  at  the  rate  of  seven  cent.  perannnm,tobecomputedfrom 
the  date  of  this  decree,  the  compl^nant  la  entitled  to  have  a  legal  title  in  fee- 
simple  of  said  premises,  clear  m  all  incumbrances  placed  thereon  by  the  de> 
f  endant;  that  the  business  carried  on  upon  said  premises  for  the  Joint  aoconnt 
of  the  parties  to  this  suit  came  to  an  end  on  the  first  day  of  May,  in  the  year 
one  thousand  eight  hundred  and  eighty-six,  and  that  the  Joint  bosinms  or  co- 
partnership relation  between  said  parties  should  be  held  as  dissolved  upon 
said  first  day  of  May,  in  the  year  1886.  Therefore,  on  motion  of  A.  J.  Dovtf 
and  D.  S.  Harley,  solictors  for  the  complainant.  It  Is  ordered,  adjudged,  and 
decreed,  that  within  ninety  days  from  the  date  of  this  decree  the  said  defend- 
ant shall  cause  to  be  removed  from  said  premises  all  incumbrances  by  him  at 
any  time  placed  thereon,  and  the  defendant  and  his  vrife  shall  execute  their 
deed  and  duly  acknowledge  the  same,  conveying  said  pronises  to  the  com- 
plainant, her  heirs  and  assigns  forever,  with  the  usual  covenants  of  war- 
ranty, and  that  upon  the  complainant  paying,  or  causing  to  be  paid,  to  the 
defendant,  the  sum  of  two  thousand  dollars,  with  the  interest  thereon  at  seven 
per  cent,  per  annum  computed  from  the  date  of  this  decree,  the  defendant 
shall  deliver  such  deed  to  the  complainant,  and  thereby  she  shall  be  vested  in 
fee-simple  of  said  premises,  such  payment  to  be  made  within  ninety  days  from 
the  date  of  this  decree.  The  premises  above  referred  to.  and  to  be  conveyed 
under  the  provisions  of  this  decree,  are  described  as  follows,  to-wit:  Beginning 
ten(lO)  feet  enat  of  the  small  liouse  on  the  south  side  of  the  Allegiin, Muskegon 
and  Traverse  Bay  state  road,  lately  occupied  by  William  Crew,  and  running 
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thence  easterljr  along  said  state  road  for  foar  hundred  feet,  where  the  said 
state  road  was  traveled  on  the  first  day  of  September,  in  the  year  1884,  the 
same  being  the  date  of  the  written  agreement  between  the  parties  to  this  suit, 
iwing  a  rectangular  parcel  of  land  one  hundred  feet  wide  and  four  hundred 
feet  long,  lying  ^nd  being  on  the  south  side  of  said  state  road,  and  part  of  lot 
five  (5)  of  section  (36)  of  township  twenty-two  (22)  north,  of  range  seventeen 
<(17)  west,  in  the  county  of  Manistee  and  state  of  Michigan.  The  point  of  be- 
ginning above  mentioned  is  one  hundred  and  flrty-nine  feet  easterly  along  the 
aontfa  line  of  said  state  road  from  the  point  where  the  weetlineof  said  lot  five 
intersects  the  south  line  of  said  state  road,  as  shown  by  Uie  evidence  in  this 
salt. 

**It  is  further  ordered,  adjudged,  and  decreed  that,  if  the  complainant  shall 
■  pay  or  tender  to  the  defendant,  within  the  time  above  limited,  the  sum  of  two 
thousand  dollars,  with  interest  thereon  as  af  ore8aid,and  the  defendant  shall  neg- 
lect or  refuse  to  deliver  such  deed  of  said  premises  to  the  complainant,  then  tms 
-decree  aball  stand  In  place  of  such  deed,  conveying  the  above-described  prem- 
ises to  the  complainant,  her  heirs  and  assigns,  forever,  and  the  same  may  be 
recorded  as  such  conveyance;  and,  if  the  complainant*  wiUdn  ninety  days 
from  the  date  of  this  decree,  shall  neglect  or  refuse  to  pay  or  tender  to  the  de- 
fsndant  the  sum  of  two  ttousand  dollars  with  the  interest  thereon,  as  afore- 
said, then  the  said  premises  shall  be  sold  at  public  sale  to  the  hlgliest  bidder, 
npon  such  notice  and  in  like  manner  as  sales  upon  the  foreclosure  of  mort- 
.gages  under  the  decree  of  this  court,  and  the  proceeds  of  such  sale  shall  be  dfr> 
posited  with  the  register  of  this  court  to  he  divided  between  the  parties  of  this 
-suit,  as  thdr  respecUve  interests  sh^l  be  made  to  appear  to  this  coort,  under 
the  further  decree  of  this  court  to  be  made  in  the  premises. 

"It  Is  further  ordered,  ai!yadged.  and  decreed  that  the  comj^nant  shall 
■assume,  pay,  and  disehaige  all  Indebtedness  incnrred  on  account  of  thebiiild- 
ings  and  improvements  made  upon  said  premises,  and  in  the  course  of  the 
business  earned  on  tor  the  joint  benefit  of  the  parties  to  this  suit,  and  that 
such  Joint  business  shall  be  held  to  have  terminated  on  the  first  day  of  May, 
in  the  year  one  thousand  eight  hundred  and  eighty-six,  and  that  the  co-part- 
nership between  the  complainant  and  the  defendant  be  and  the  same  Is  hereto 
dlsBolred.  I^ioh  party  to  this  salt  shall  pay  his  or  her  own  costs  and  expenses 
-of  this  suit,  and  neither  party  shall  recover  any  costs  of  suit  from  the  other. 

"Dated  the/intrih  day  qf  February,  A.  D.  1887. 

[Signed]  "J.  Btrok  Juihcins,  (Mrcult  Judge. 

rGountenlgned]  "J.  P.  Bastes,  Begister." 

Thetestimoneyastotheamonnta  pnt  into  the  concern  by  the  respective 
parties  is  not  very  satisfactory,  and  we  are  not  disposed  to  change  the  result 
«iTiTed  at  by  the  court  below  so  far  as  the  court  went.  The  agreement  undw 
which  these  parties  operated,  constituted  them  partners  in  the  venture,  with 
an  option  to  complainant  to  become  a  half  owner  and  tenant  in  common  of 
the  hind,  and  the  still  further  option  of  becoming  the  sole  owner,  by  comply- 
ing with  the  requirements  of  the  contract.  The  complainant  asks  for  a  dis- 
solution of  the  partnership,  and  an  accounting,  and  at  the  same  time  slgniQes 
her  election  to  purchase  the  whole  land,  and  become  the  sole  owner  thereof. 
To  entitle  her  to  do  so,  she  must  pay,  in  addition  to  the  agreed  price,  all  the 
money  which  defendant  has  invested  in  the  buildings  and  Improvements  of 
'tiieland.  For  this  sum  defendant  would  be  entitled  to  an  equitable  lien  as 
Tendor,  rince  it  was  contemplated  that  the  purchase  price  should  include  the 
monsys  invested  for  improvements,  as  well  as  the  contract  price  of  the  land. 
It  appears  by  complainant's  showing  that  the  entire  net  profits  arising  from 
the  partnership  business  were  by  her  applied  in  payment  for  improvements 
upon  the  land, — tiiat  is,  in  building  tlie  house  and  barn;  and  this  appears  to 
have  been  done  without  the  knowledge  or  consent  of  defendant.  No  part  of 
such  profits  have  been  paid  over  to  defendant,  and  no  money  appears  to  be  on 


Digilized  by  Google 


768 


[Micb. 


hiuid  representing  eucb  profit  and  no  partnenhlp  asMti  of  anj  account  ap- 
pear  to  remain.  It  toUowi  that  one-baU  of  the  proflto  thus  applied  belongs 
to  defendant,  and»  as  a  consequence,  his  lien  would  cover  his  share  of  th» 
moneys  so  invested.  In  so  far  as  the  decree  proceeds  upon  the  ground  that 
defendant  has  an  equitable  lien  for  the  amount  found  due  defendwt,  and  sa- 
tborizing  a  sale  as  in  ordinary  mortgage  cases  to  sati^  the  shme.  It  is  correct, 
although  it  shoald  authorize  the  defendant  to  bid  at  the  sale,  and  become  the 
purchaser  thereof,  and  it  should  provide  for  the  payment  of  any  surplus  to 
complainant.  But  it  is  erroneous  in  directing  the  moneys  arising  from  the 
sale  to  be  paid  into  court,  to  be  divided  between  the  parties  as  their  respective 
interests  may  appear.  The  money  received  from  such  sale  must  be  applied 
to  the  payment  of  the  amount  due  defendant,  and  the  costs  and  expenses  of 
the  sale,  and,  if  there  be  any  surplus,  it  must  be  p^d  to  oomplainant.  Com- 
plainant has  no  ownership  or  title  In  the  land  until  she  has  paid  the  purchase 
price,  or,  In  other  words,  the  amount  due  defendant;  neither  has  she  any  right 
to  the  moneys  realized  from  the  sale  until  after  such  amount  is  paid. 

It  appears  from  the  testimony  that  certain  indebtedness  incurred  by  these 
parties  in  m^ng  the  improvements  contemplated  by  the  contract  has  not 
been  paid,  but  is  still  outstanding,  and  also  that  certain  partnership  debts- 
have  not  been  paid;  and  the  decree  declares  that  complainant  shall  assume, 
pay,  and  discharge  all  indebtedness  of  these  kinds.  But  the  amounts  are  not 
ascertained,  so  f^  as  X  can  find  from  the  proofs;  and  it  la  diflBcult  to  see  how 
this  decree  protects  defendant  from  liability,  unless  they  were  ascertained  and 
Included  in  the  amount  found  due  and  payable  to  him.  Ciounsel  for  compUin- 
ant  in  his  brief  says:  "The  evidence  shows  th^  there  Is  some  outstanding 
Indebtedness  Incurred  in  the  course  of  the  building,  and  also  in  the  business, 
but  the  full  extent  of  the  liabilities  is  not  shown,  and  became  immaterial  upon 
compiainRnt  assuming  all  tlie  debts."  We  do  not  think  it  became  immaterial. 
The  assumption  of  the  debts  and  the  paying  them  are  quite  different  things. 
Assuming  the  debts  by  complainant  does  not  discharge  defendant  from  lia- 
bility to  the  creditor.  He  is  not  obliged  to  take  the  personal  responsibility  of 
the  party,  whether  such  party  be  financially  responsible  or  not  for  his  in- 
demnity. These  debts  must  be  ascertained,  and  complainant  must  pay  them 
within  90  days  from  the  date  of  the  final  decree  which  will  be  made  after  the 
further  accounting  is  made  and  Qled,  and  the  payment  thereof  will  be  made  a 
condition  precedent  to  her  right  to  demand  or  receive  the  deed  of  conveyance 
of  said  premises.  Complainant  will  also  have  90  days  from  said  final  decree 
In  which  to  make  payment  of  the  amount  found  due  by  the  circuit  court,  with 
interest  from  the  date  of  that  decree,  namely,  the  sixteenth  day  of  December, 
A.  B.  1886;  and  in  default  of  paying  said  sum  in  said  90  days,  and  the  afore- 
said indebtedness,  all  and  singular  the  premises  described  in  the  decree  shall 
be  advertised  and  sold  in  the  same  manner  as  lands  are  sold  under  a  decree 
for  foreclosure;  and  the  parties  shall  be  at  liberty  to  bid  at  such  sale;  and  tbe 
surplus,  if  any, 'shall  be  ptid  over  to  complainant  after  paying  expenses  and 
costs  of  sale. 

A  decree  will  be  entered  her6  affirming  tbe  decree  of  the  court  below  as  to 
the  dissolution  of  the  partnership,  as  to  the  amount  found  due  from  compl^n- 
ant  to  defendant,  and  as  to  the  description  of  the  land  to  be  conveyed;  and  ro- 
vereing  it  as  to  the  residue;  and  remanding  the  cause  to  the  circuit  court  for 
the  county  of  Manistee,  with  directions  to  conclude  the  accounting  by  ascer- 
taining the  unpaid  indebtedness,  and  to  whom  owing,  and  thereupon  to  enter 
a  final  decree  in  accordance  with  this  opinion,  embracing  in  said  decree  the 
usual  provisions  contained  in  decrees  upon  foreclosure  of  mortgages.  The 
defendant  will  recover  his  costs  of  this  court. 

MoBSB  and  Shxrwood,  JJ.,  conoaned;  Gaxfbblz,,  C.  J.,  did  not  sit. 
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Wklls  «.  McGsocn. 

(Supreme  Court  of  WisoonaVn.   January  10, 1888.) 

1.  Accouimso— F1SDINQ8  OF  Fact  bt  CkinBT— Rbqdbst  for  Additional  Prannros. 
In  an  action  for  an  accouDtJnff,  dnrinK  the  term  at  whi(di  the  decision  was  ren- 
dered and  flndiiiBB  filed,  plaintiff  asked  the  court  to  make  additional  findings  on 
qnegtions  omittea  therefrom.  Held,  tbaX.  a  refusal  was  error ;  and,  upon  exoeptions 
&at  the  findings  f^led  to  Inoln^  certain  apedfled  material  qnestloiu  of  fa^  liti- 
gated at  the  trial,  they  will  be  reviewed  hy  tois  court, 

3.  Parstbrship— ACCOIH.ISO. 

Plaintiff  and  defendant  entered  into  a  joint  Bpeonlatlon  in  lard,  whioh  resulted 
disas^Ymsly,  uid  a  firm  in  which  defendant  was  a  partner  failed.  By  aigreement, 
each  was  to  bear  one-half  of  the  loes,  bat  the  cai^tal  stock  of  defendant's  Ann  was 
not  to  be  considered  one  of  ttae  debts  tbey  were  to  pay.  Held,  that  d^tadant  was 
entitled  to  credit  for  the  amount  he  had  withdrawn  at  capital  and  profits  from  tiie 
firm  prior  to  the  deal,  and  had  invested  in  it;  and  plaintiff,  to  credit  for  all  moneys 
due  him  in  the  hands  of  defendant,  who  managed  tbe  deals,  at  the  beginning  of  the 
speculation,  and  for  money  contributed  by  him  in  the  settlement  of  the  loss;  and 
the  difCerenoe  between  his  credits  and  tiie  total  loaa  would  show  defendant's  contri- 
bution. 

8.  Same — Misrsfresbntatioss  bt  Partnbbs  aa  to  Amount  Dux. 

In  a  eettloment  of  transactions  between  plaintiff  and  defendant,  the  latter  over- 
stated the  uoount  of  money  advanced  by  him,  and  understated  the  amount  advanced 
by  the  plaintlfl.  Held,  ttuat  snob  representations  were  fraudulent,  whether  defend- 
ant knew  tliem  to  be  untrue,  or,  being  ignorant  of  the  real  facts,  assumed  to  know 
facts  adverse  to  plaintiff  which  bad  no  existence. 

4.  Samb— Rbuancb  upon  Pabtnbr's  Statements — Means  or  Kkowlbdoe. 

Plaintiff  had  for  a  Icmg  time  joint  transactions  of  great  magnitude  with  defend- 
ant, in  whom  be  bad  unbounded  confidence,  and  to  whom  he  had  trusted  theirentire 
management.  The  business  was  done  by  defendant's  firm  in  Chicago,  but  the  ao- 
oounta  were  sent  to  his  Milwaukee  house,  and  plaintiff  had  free  access  to  them. 
Held  that,  in  a  settlement  between  theon,  plaintiff  was  not  guilty  of  negligence  in 
relying  nptm  the  stat^enta  of  defendant  as  to  tbe  amoonta  of  money  advanced  by 
each  of  tbem  In  these  matters. 
6.  CoNTRACTfh-VALiDiTT  —  Public  Poliot— "Cobsbb"  on  Market— Rig hts  ot  Pab- 
tibs  Ihteb  Sb. 

Rev.  St.  ni.  1881,  a  88,  $  IW,  provides  for  a  penalty  against  any  one  cornering 
the  market  in  certain  commodities,  or  attempting  to  do  so,  and  tiiat  all  contracts  for 
that  purpose  shall  be  void.  Plaintiff  and  d«en&nt  had  entered  into  a  peculation 
to  comer  the  wheat  market,  which  was  successful.  After  the  dose  of  the  deal, 
plaintiff's  share  of  the  profit  was  left  with  defendant,  who,  by  pliuntiff*8  request, 
afterwards  invested  It  in  a  lard  deaL  Held,  that  defendant  must  account  to  plain- 
tiff for  the  money,  although  the  wheat  deal  was  illegal. 

6.  Same— "Corner"  on  Lard — Recovebt  ov  Overpathbnt  in  Sbttlbhbht. 

Plaintiff  and  defendant  attempted  to  comer  the  market  for  lard  in  Chicago,  wbich 
was  illegal,  under  Rev.  St.  UL  c.  88,  $  180.  In  settling  their  losses,  defendant 
fraudulently  overstated  the  amount  <a  money  fomtBhed  by  him,  and  understated 
that  furnished  hy  plaintiff,  who,  relying  on  this  statement,  made  a  large  overpay- 
ment in  settlement.  Held,  tiiat  he  was  entitled  to  recover  it  from  defendant. 

7.  Same— Recovebt  ot  Otebpatmbkt  Undbb  Illboal  Contract. 

Where  plaintiff,  in  a  settlement  with  defendant,  oveipald  him,  on  account  of  the 
fraudulent  statements  of  defendant^  he  can  recover  back  such  a  sum  as  will  reduce 
big  payment  to  the  amount  he  would  have  been  required  to  pay  on  an  aooounting  be- 
tween the  parties. 

8.  Releasb  and  Discbaroe — Conclusitbnbss— Traud  in  Obtainino. 

Plaintiff,  in  a  settlement  of  certain  matters  in  which  he  and  defendant  were 
jointly  interested,  gave  defendant,  and  a  firm  of  which  defendant  was  a  member,  a 
release  in  full  of  all  claims.  The  firm  was  in  the  hands  of  a  receiver.  Held  that, 
as  the  settlement  was  made  on  certain  fraudulent  statements  by  defendant,  tbe  re- 
lease did  not  conclude  plaintiff  in  an  acticm  to  recover  from  defendant  mon^  over- 
paid to  him,  though  it  might  exclude  him  from  any  share  in  money  remaining  in  the 
bands  of  the  receiver  after  the  settlement  of  the  affairs  of  the  flim 

Appeal  from  Milwaukee  county  court. 

Tills  action  Is  to  recover  a  large  sum  of  money  which  the  plaintifF,  Daniel 
Wells,  Jr.,  alleges  he  was  induced  to  pay  by  means  of  certain  false  and  fraud- 
ulent representations  made  to  him  hy  the  defendant,  Peter  McGeoch,  concern- 
ing certain  lai'ge  business  transactions  in  which  they  hiid  been  engaged  as 
jMrtners,  and  which  had  culminated  in  heavy  losses  to  them.  The  complaint 
v.SfiN.w.no.lO— 49 
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BRts  out  aiich  alleged  fraudulent  statements  at  considerable  length,  and  prays 
that  a  certain  settlement  and  adjustment  of  their  losses  between  themselves, 
alleged  to  have  been  made  and  performed  by  Wells  on  the  faith  of  such  sUite- 
ments.  be  opened,  and  the  amount  of  the  common  loss  which  each  party^ 
ought  to  pay  ascertained  and  adjusted.  The  answer  denies  the  fraud  charged 
In  the  complaint,  and  maintains  that  the  settlement  was  an  honest  one,  and 
should  not  be  disturbed.  It  is  also  alleged  in  the  answer  that  the  transac- 
tions had  by  the  parties  as  partners,  which  they  thus  settled  and  adjusted, 
were  illegal,  and  hence,  in  respect  to  them,  neither  party  can  have  any  relief. 
A  gener^  knowledge  of  the  transactions  out  of  which  this  action  arose  can 
be  most  readily  obtained  by  a  perusal  of  the  findings  of  the  county  court 
herein,  and  tlie  contract  executed  by  Uie  parties  in  which  they  settled  and  ad- 
justed their  respective  losses,  and  provided  for  the  payment  thereof.  Al- 
thougfa  quite  lengthy,  those  instruments  will  be  here  Inserted.  The  findings 
of  facts  are  supplemented  by  other  facts  not  found  therein,  which  are  stated 
in  the  opinion  as  found  by  this  court.   The  findings  are  as  follows: 

**The  defendant,  sevenU  years  iwior  to  June  16, 1883,  was  engaged  in  busi- 
ness in  the  city  of  Milwaukee  under  the  name  of  Peter  McGeoch  &  Co.,  as  a 
commission  merchant,  in  commodities  dealt  in  upon  tlie  floor  of  the  chamber 
of  commerce  of  this  ci^.  In  1881,  down  to  June  16,  1883,  he  was  the  lead- 
ing partnw  in  the  firm  of  HeGeoch,  Ereringham  &  Co.,  doing  like  business 
on  the  board  of  trade  of  Chicago.  During  those  years  the  defendant,  through 
bis  Chicago  firm,  had  extensive  dealings  upon  the  Chicago  board  of  trade  In 
various  commodities,  chiefly  in  futures,  on  account  of  himself  and  the  plaintiff. 
Such  dealings  beffan  in  January,  1881,  and  continued  until  about  the  middle 
of  February,  1882,  when  a  aetUement  was  had,  and  on  the  twenty-third  day 
of  tlint  montl)  the  plaintiff  received  from  the  defendant  full  payment  of  the 
balanre  then  appearing  to  be  due  him  for  his  share  of  the  profits.  The  total 
net  profits  up  to  February  28, 1882,  reoeived  by  the  plaintiff,  was  a  little  more 
than  •300,000,  including  the  half  share  («27S.161.41)  of  the  profits  of  an  ex- 
tensive deal  in  pork  and  ribs.  About  February  20, 1882.  the  plaintiff  became 
associated  with  the  defendant  and  others  in  a  wheat  speculation  in  Chicago, 
known  as  the  "April  wheat  deal, "  oi  corner  in  April  wheat,  1882.  The  de- 
fendant, with  Qeorge  C.  Walktrr,  X.  K  Fairbank,  and  8.  A.  Kent,  of  Chi- 
cago, Illinois,  commission  merchants  and  members  of  the  boai'd  of  trade  of 
that  citiy,  though  not  associated  in  business  generally,  in  February.  1882, 
bought,  and  soon  took  out  of  the  market,  all  the  No.  2  spring  wheat  witliln 
reach,  and  available  to  fill  contracts  for  about  3,500,000  bushes,  and  secured 
contracts  from  dealers  for  the  sale  and  delivery  to  them  in  April,  1882,  of 
about  10,000,000  busliels  more;  uid,  having  thus  obtained  control  of  the 
market,  compelled  those  who  had  contractf^d  to  deliver  tbem  wheat,  which 
they  could  not  get,  to  settle  their  contracts  bythe  payment  of  differences  upon 
fictitious  values.  The  defendant  was  actively  engi^ed  in  the  management 
and  manipulation  of  the  corner,  and  the  plaintiff  advanced  moneys  to  be  used 
in  carrying  it  on,  upon  the  agreement  that  they  should  divideequally  as  part- 
nei-s;  the  share  of  the  defendant,  as  member  of  thecombination  associated  in 
the  deal,  being  one-third.  The  combination  entered  into  the  arrangement 
with  the  express  purpose  of  creating  a  corner  in  wheat  in  the  market,  and  the 
plaintiff  well  knew  such  to  be  the  intention  when  he  entered  into  said  agree- 
ment with  the  defendant,  and  furnished  him  money  to  assist  In  accomplish- 
ing that  end;  and  the  result  shows  that  the  combination  was  entirely  success- 
ful. The  corner  ended  with  the  month  of  April,  1882.  An  arbitration, 
under  the  rules  of  the  board  of  trade,  to  fix  the  just  commercial  value  of  the 
wlieat  on  the  last  day  of  April  in  Chicftgo,  as  the  basis  of  difference  to  be  paid 
by  certain  defaulting  sellers  to  members  of  Ihe  combination,  was  had.  The 
accounts  of  the  deal  were  closed  June  30,  1882.  The  defendant's  one-third 
share  of  the  net  profit  was  ascertained  to  be  ^78,705.57,  which  sum  was 
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plac^ed  to  his  credit  on  the  bookB  of  MctJeoch,  Everingham  ft  Co.,  In  Chicago, 
on  that  dHT.  The  Inrgest  portion  of  this  profit  had  been  realized  by  a  settle- 
ment of  differences  before  the  rule  authorizing  arbitration  bad  beea  iaroked 
by  any  of  the  persons  involved  in  the  said  corner. 

"  No  account  waa  kept  with  the  plaintiff  on  the  books  of  the  Chicago  Qmns. 
The  plaintifTs  account  was  kept  on  the  books  of  P.  McGeoch  &  Co.,  and  It 
was  the  practice  that  the  dealings  of  the  plaintiff  and  defendiint  on  joint  ae- 
connti  through  McOeoch,  Everingham  &,  Co.,  were  reported  to  P.  McOeoch 
&  Co.,  (the  defendant.)  and  the  plaintiff's  share  was  entered  on  his  account 
in  the  books  of  that  ooromiBsion  house  in  Milwaukee.  The  plaintiff's  share 
of  the  proSts  of  the  April  wheat  corner  was  not  credited  on  his  acconnt  in  ^ 
Milwaukee  at  the  time  the  proBts  were  ascertained,  but  the  whole  profit  real-  . 
ized  in  the  wheat  deal  was  credited  to  XX  account  on  the  books  in  Milwau- 
kee,— both  parties  knowing  that  XX  represented  the  wheat  deal, — owing  to 
some  pending  suit  which  might  affect  the  amount;  and  the  fact  that  It  was 
not  so  credited  seems  to  hare  been  afterwards  overlooked  or  forgotten, — ^not 
with  a  view  of  concealing  the  same  from  the  plaintiff,  for  he  had  oftentimes 
been  informed  that  a  large  profit  resulted  from  ttie  corner,  and  thHt  XX  rep- 
resented such  profit.  Following  this  corner,  the  plaintiff  and  defendant  con- 
tinued speculf^ve  dealings  for  their  Joint  account  through  the  agency  of  Mc- 
Geoch, Everingham  &  Co.,  in  wheat,  oats,  pork,  lard,  and  other  commodities; 
making  profits  and  losses,  which  they  shared  equally.  Their  profits  were 
quite  large  during  September  and  October,  1882.  They  had  operated  together 
several  years,  and  both  were  well  acquainted  with  the  manner  of  doing  busi- 
ness upon  the  chamber  of  commerce  in  Milwaukee  and  the  board  of  trade  in 
Chicago,  and  well  knew  how  to  operate  successfully.  Early  in  1883.  the  plain- 
tiff and  defendant  agreed  to  make  a  deal  in  lard  in  Chlc^^o,  and  commenced 
buying  (through  defendant's  firm  in  Chicago)  futures  for  April,  May,  and 
June,  and  afterwards  for  July,  1883.  As  their  purchases  matured,  they  re- 
ceived and  paid  for  the  lard,  and  continued  to  contract  for  all  they  could  get, 
within  certain  limits  aa  to  price,  for  future  delivery,  until  June  16tfa,  when 
tiiey  found  themselves  unable  to  provide  money  sufficient  to  keep  up  payments 
for  lard  then  due  upon  their  contracts,  and  margins  upon  their  futures;  and, 
as  H  consequence,  the  firm  of  McGeoch,  Everingham  &  Co.  failed.  In  pursu- 
ance of  the  rules  of  the  boarl  of  trade,  their  pending  contracts  for  purohase 
or  sale  were  closed  out.  The  price  of  t}oth  cash  lard  and  option  lard  (so  called) 
fell  at  once  fifteen  to  twenty  per  cent. ;  and  the  firm  who  had  represented  the 
plaintiff  and  defendant  in  operating  the  deal  for  them,  and  under  their  direo- 
tion,  found  themselves  Insolvent,  hnving  lost  tbelr  capital,  their  earnings,  and 
all  the  moneys  furnished  by  the  plaintiff  and  defendant  and  by  other  princi- 
pals as  advances  upon  deals  which  the  firm  were  carrying  for  them  as  their 
agents  or  brokers.  At  the  time  of  the  failure,  MoGeoch,  Everingham  ft  Co. 
held  for  the  parties  to  this  suit  about  125,000  tierces  of  cash  lard,  which  had 
cost  some  95>100,000;  luid  t)f  this  amount  119,500  tierces  wera  hypothecated 
to  sundry  banks  In  Chicago  to  secure  loans  to  tbe  Arm,  amounting  to  about 
03.981.000.  Said  firm  at  the  same  time  bad  contracted  to  pur^ase  for  ac- 
count of  the  i^ntiff  and  defendant  about  177,000  tierces  of  lard  to  be  deliv- 
ered in  June  and  July,  1883,  aggregating  not  less  than  $7,000,000;  on  which 
oontracta  they  had  put  up  sevenl  hundred  thousand  dollars  as  margins  to  se- 
cure their  performance. 

"The  plaintiff  and  defendant  had  forniahed  to  said  firm,  for  the  purpose  of 
the  deal  during  its  progress,  the  proceeds  of  their  notes  to  the  amount  of  $950,- 
000,  which  were  used  in  paying  for  lard*  in  providing  mai^ns  on  the  futures, 
and  in  paying  interest,  insurance,  and  other  expenses  of  the  deal.  The  bal- 
ances due  from  said  Arm  to  the  defendant  and  to  others,  and  tlie  capital  and 
accumulated  earnings  of  the  firm,  were  to  a  great  extent  invested  and  em- 
ployed in  paying  for  the  property  and  contracts  taken  tor  the  parties  to  this 
flult  in  the  working  ct  their  said  lard  deal. 
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"  The  arm  had  some  eommbsion  for  other  parties,  but  much  Uw  largor  part 
of  their  losses  by  their  failure  were  incorred  on  lard,  imd  tar  the  account  <^ 
Wells  aiid  McGeucb.  The  failure  iDTOlved  many  houses  and  heavy  Ioasm. 
VHlues  were  greatly  disturbed,  both  uf  lard  and  otber  ooiamoditiea.  The  In- 
debtedness of  McOaoch,  Everingham  ft  Co.  was  to  a  great  numlm  of  persoss. 
Their  transactions  were  extensive,  and  the  accurate  i^ustraent  ot  all  accounts 
was  laborious.  The  laid  hdd  and  pledged  by  banks  was  not  sold  until  aev^ 
era!  weeks  after  the  failure  <ji  McGeoch,  Everingham  ft  Go.,  which  occurred 
on  iiaturday,  June  16, 1883.  On  Monday.  June  18th.  John  B.  Bensley  was 
appointed  receiver  of  the  assets  of  the  0nn,  in  a  suit  by  judgment  creditors. 
He  set  about  ascertaining  losses  and  liabilities.  Creditors  Drought  actions 
against  Wells  and  McG^och  as  principals,  and  attached  their  property  in  Chi- 
cago, Milwaukee,  and  Michigan.  It  was  soon  ckiimed  that  the  creditors  of 
the  Chicago  firm  would  aoc^t  fifty  cents  of  the  amount  due  them.  If  paid 
shortly  in  cash.  The  roceivpr  visited  Milwaukee  before  the  rod  <tf  June,  and 
conferred  with  the  defendant  and  his  attorney,  and  with  the  plaintiff's  attw- 
ney.  He  stated  that  in  his  judgment  $450,000»  in  addition  to  the  availaUe 
assets  in  his  hands,  would  be  required,  and  woubl  be  adequate  to  effect  a  set- 
tlement at  fifty  cents  on  the  dollar. 

"I  further  find  that  the  plaintllf  authorized  the  use  for  the  pnrposes  of  said 
deal  of  the  moneys  due  him  from  McOeocli,  or  in  the  hands  of  McGeoch,  £v- 
eringiuun  ft  Go.,- and  derived  from  or  arising  out  of  former  transactions  in 
which  plainlifl  was  interested;  and  under  such  authoiity,  and  with  the  con- 
sent of  plaintiff,  the  $100,455.39  was  bo  used  in  the  tai^  deal,  and  also  Die 
plaintiff's  share  of  the  profits  of  tlie  wheat  corner  of  1882.  and  represented  in 
the  XX  account,  was  su  used,  and  both  sums  were  wholly  lost  in  said  deal. 

"I  further  find  that  it  clearly  appears  to  me  from  the  evidence,  and  from 
the  manner  in  whicli.  and  the  objects  for  which,  the  lard  deal  was  inaugu- 
rated and  carried  on.  that  it  was  fur  the  purpose  of  cretiting  a  corner  in  lard, 
and  so  understood  by  both  parties,  with  the  intention  of  cornering  the  market 
by  investing  large  sums  In  the  purchase  of  lard,  and  for  futures  for  the  months 
of  June  and  July,  and  the  scheme  failed  solely  for  want  of  funds  to  carry  it 
through;  and  an  indebtedness  remained  unpaid,  amounting  to  upwards  of 
$1,300,000  as  a  result  of  the  failure  uf  said  parties  to  sustain  or  consummate 
the  corner  enterprise.  Of  this  indebtedness  about  $1,000,000  was  owing  on 
account  of  transactions  made  by  the  firm  for  Wells  and  IfoGeoch  in  the  fur- 
therance of  their  lard  corner. 

"1  further  And  ttiat  prior  to  July  4,  1883,  it  was  verbally  agreed  between 
the  parties  that  they  would  eac^  furnish  one-half  of  $450,000  to  enable  Mc- 
Geoch, Everingham  &  Co.  to  compromise  and  settle  their  liabilities  resulting 
from  their  inability  to  corner  the  market  in  lard;  and  tliat  McGeoch  should 
assume  the  payment  of  $25,000  to  the  Wisconsin,  Marine  ft  Fire  Ins.  Co. 
Bank  for  Wells.  Early  in  July  a  compromise  proposition  at  fifty  per  cent, 
was  circulated  in  Chicago  among  the  creditors,  and  by  the  middle  of  July  it 
was  accepted  by  all.  Disagreements  arose  Iwtween  the  parties  when  it  came 
to  making  of  a  contract  between  them.  It  was  understood  that  the  liabilities 
of  the  firm  of  McGeoch,  Everingham  ft  Co.  on  the  board  of  trade  were  about 
$1,300,000  over  and  above  all  offsets ;  that  the  assets  of  the  Arm  in  the  hands  of 
the  reveiver  were  a  little  over  $200,000,  and  that  the  whole  indebtedness  could 
be  compromised  for  about  $650,00<).  The  plaintiff  insisted  that,  if  he  paid 
the  sum  of  $225,000,  he  should  be  fully  released  from  all  liabilities  to  McOeoch, 
Everingham  ft  Co.,  or  any  of  their  creditors,  or  to  McGeoch,  and  should  be 
fully  indemnified  against  any  claim,  costs,  or  damages  growing  out  of  Ihe  lard 
deal;  and  he  sought  in  addition  thereto,  to  reserve  the  right  to  have  a  subse- 
quent accounting  with  McGeoch,  Everingham  ft  Co.,  and  with  McGeoch,  in 
respt^t  to  the  whole  business  of  the  lard  deal.  The  defendant  insisted  that  the 
release  should  be  mutual,  and  the  settlement  final  and  lUiaolute.  And  for  the 
purpose  of  compromising  their  aappoaed  liability.  Incurred  on  their  failure  to 
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successfully  oomer  the  nuuket  on  laid,  or  in  tbef r  attempt  to  do  so,  an  agree- 
xa«nt  to  be  fficecnted  by  the  parUes  was  prepared,  and  after  d^y  and  diacus- 
sion,  reenlUng  in  ImpCHtant  modiflcations  of  the  original  draught,  so  as  to 
make  tt  express  dearly  the  tatenttona  of  the  parties,  was  signed  by  them  on  or 
About  July  IStfa,  in  form  and  aubstanoe  aa  set  forth  in  the  complaint." 

ttoreral  extnwts  from  such  contract  or  agreement  are  then  inserted  in  the 
findings,  but,  aa  thiU  instniment  will  be  copied  hereinat  length* those  extracts 
therefrom  are  now  omitted.   The  findings  proceed  as  follows: 

"By  the  agreement,  Wells  agreed  to  assume  and  pay  $675,000.  and  McOeodl 
■9275,000,  of  their  notes  to*  the  banks,  and  each  of  them  agreed  to  pay  forth- 
with  the  sum  of  $225,000  towards  the  liquidation  and  discharge  of  the  said 
indebtednesaof  Hc(}eoch,  BTertngham&Co.  under  aaid  compromise, and  par- 
ticularly of  the  indebtedness  on  which  it  was  claimed  that  Wells  was  liable. 
And  to  the  execution  of  tbecoi))pTomiB«>  agreement;  and  both  partiea  intrusted 
the  making  of  the  payment  of  such  Indebtedness  to  the  firm  of  Finohes,  I^nde 
&  Miller  and  Jobm  R.  Bensley,  the  receiver. 

"I  furtlier  find  that  McGeoch  fully  performed  the  agreonent  on  his  part. 
He  furnished  -$225,000  at  once  to  assist  In  effecting  the  compromise.  The  in- 
debtedness was  all  discharged;  the  suits  were  all  discontinued  without  expense 
to  the  plaintiff;  «nd  plaintiff  has  hitherto  been  fully  Indemnified  against  all 
claims  and  demands  of  McGeoch,  EvOTlngham  &  Co..  or  their  creditors,  or 
any  one  else,  arising  out  of  said  lard  transaction.  I  further  find  that  from 
the  time  of  the  failure  of  McGeoch,  Ereringham  &  Co.,  June  16,  1883,  up  to 
the  time  of  the  execution  of  the  compromise  agreement,  on  July  17, 1883,  the 
parties  were  under  great  excitement  on  account  of  the  failure, — the  property 
and  credits  of  each  having  been  attached  and  garnished;  and,  while  in  this 
condition  and  situation,  several  interviews  were  had  between  the  parties  and 
their  several  attorneys,  and  various  estimates  were  made  as  to  the  extent  of 
the  loss;  and  it  could  not  be  expected  that  accurate  statements  of  so  large  a 
ti-ansaction  could  be  made  by  either  of  the  parties.  Tlie  business  was  done 
through  the  firm  of  MoCteoch,  Everingham  &  Co.  in  Chicago,  and,  although 
McGeoch  was  the  senior  member  of  that  firm,  yet  his  business  was  on  the 
board  of  trade;  the  firm  employing  book-keepers  to  assist  in  keeping  a  record 
of  the  various  transactions  on  the  board  of  trade  and  otherwise.  McGeoch 
was  no  book-keeper,  and  had  no  knowledge  of  the  books.  Statements  were 
delivered  to  him  as  he  asked  fur  them,  and  they  were  usually  sent  to  McGeoch's 
book-keeper  in  Milwaukee,  who  kept  an  entry  of  such  statements.  The  plain- 
tiff had  free  access  to  those  books,  both  In  Milwaukee  and  Chicago,  and  al- 
most daily  visited  the  office  In  Milwaukee,  and  was  informed  by  the  book- 
keeper in  Milwaukee  of  the  transactions  In  lard  many  times;  as  also  by  Mc- 
Geoch personally,  and  by  letter,  during  the  lard  deal,  and  until  the  failure; 
so  that  the  plaintiff  probably  had  nearly,  if  not  quite,  as  accuratea  knowledge 
of  the  lard  deal  as  defendant.  And  what  was  said  by  defendant  during  the 
negotiations  for  a  compromise  was  not  said  with  a  view  of  cheating  and  de- 
frauding the  plaintiff,  but  was  only  an  estimate  of  the  probable  losses  and  lia- 
bilities, and  not  relied  on  by  plaintiff;  for  the  settlement  was  finally  consum- 
mated upon  the  estimate  made  by  Mr.  Benaley,  the  receiver,  who  had  found 
from  the  books  as  accurate  a  statement  as  possible, — for  everything  had  to 
be  done  In  haste, — as  to  iJie  amountof  the  liaUUties,  and  the  moneiy  neceasary 
to  be  furnished  by  each. 

"I  further  find  that  the  moneys  furnished  by  plaintiff  and  delivered  to  de- 
fendant, together  with  the  amount  due  him  on  the  April  wheat  corner,  and 
■also  the  amount  specified  in  the  agreement  of  July  17th,  together  with  the 
money  furnished  by  defendant  individually,  and  through  his  firm  in  Chicago, 
was  all  paid  and  losL  The  moneys  paid  to  the  receiver  were  by  him  applied 
<tn  ttie  settlement  with  the  creditors,  and  not  one  penny  of  it  was  retained  by 
:the  defendant*  or  ropaid  to  him,  or  for  his  use  or  buieflt;  and  he  had  nomooqr 
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hi  his  hands,  possesfllon,  or  control  fanitshed  by  the  plaintiff;  and,  as  b^ore 
found,  the  amount  specified  in  the  agreement  of  July  17th,  and  the  creilit  of 
plaintiff  resulting  from  the  April  wluat  corner,  was,  with  the  knowledge  aud 
consent  of  plaintiff,  used  and  paid  by  d^endant  towards  the  furtherance  of 
the  lard  corner,  and  all  lost  through  the  failure  of  McCtooch,  £veringham  & 
Co.,  resulting  from  the  failure  of  plaintiff  and  defendant  to  furnish  the  munej 
necessary  to  carry  on  ttie  lard  deal  to  a  successful  comer. 

"I  also  Qnd  that  at  the  time  the  several  transactions  upon  the  board  of  trade 
in  the  city  of  Chicago,  III.,  took  place  between  plaintiff  and  defendant,  the 
following  statute,  offered  and  received  in  evidence;  was  in  force,  to-wit,  the 
Public  Statutes  of  the  state  of  Illinois.  <Rev.  St.  111.  Hoird'a  Ed.  ISdO.  a.  138. 
S  130,)  and  reads  as  follows;  'Whoever  contracts  to  have,  or  to  give  to 
himself  or  another,  an  option  to  sell  or  buy  at  a  future  time  any  grain  or 
other  commodity,  stock  of  any  railroad  or  other  company,  or  gold;  or  fure- 
stalls  the  market,  by  spreading  false  rumors  to  influence  the  priceof  commod- 
ities therein ;  or  corners  the  market,  or  attempts  to  do  so,  in  relation  to  any 
such  commodities, — shall  be  lined  not  less  than  ten  dollars  nor  more  than 
#1.000,  or  confined  in  the  county  jail  not  to  exceed  one  year,  or  both;  and  all 
contracts  made  in  violation  of  this  section  shall  l>e  considered  gambling  con- 
tracts, and  shall  be  void.*  It  seems  beyond  any  doubt, from  all  the  evidence, 
that  the  parties  to  this  suit,  in  their  combination  and  mauagementof  Uie  April 
wheat  deal,  and  securing  and  obtaining  a  aucc^ful  corner  in  wheat,  clearly 
violated  the  provisions  of  the  foregoing  statute;  and  also,  in  attempting  to 
corner  the  market  in  lard,  they  violated  the  saute  statute.  Such  contracts,  as 
stated  in  such  statute,  'shall  be  considered  gambUng  oontracta,  and  shall  be 
void.' 

"As  a  result  arising  from  the  failure  to  successfully  createacorner  in  lard, 
the  contract  agreement  of  July  17,  1883,  was  entered  into  by  the  parties  to 
relieve  themselves  from  their  great  liability  resulting  from  the  failure  to  carry 
their  illegal  deal  to  a  successful  corner,  and  the  numerous  suits,  attachments, 
and  garnishments  commenced  and  pending  agiunst  them. 

"The  object  of  this  action  is  to  compel  the  defendant  to  account,  or,  in 
other  words,  to  surcharge  tlie  account,  as  prayed  for  in  the  complaint,  for  the 
excess  of  moneys  claimed  by  pltuntiff  to  have  been  furnished  by  him  over  and 
above  the  amount  furnished  by  defendant,  and  employed  and  lost  in  the 
prosecution  of  this  illegal  venture,— this  effort  to  corner  the  market  in  lard. 
The  queetiou  is.  tiie  parties  having  violated  the  statute  above  mentioned,  will 
the  courts  entertain  an  action  asking  contribution  for  losses  incuri-ed  by  the 
the  one  party  against  the  other,  or  for  excesft  of  moneys  paid  in  carrying  out 
the  illegal  venture  or  contract?  And  as  conclusions  of  law.  from  the  fore- 
going facts,  I  find  it  quite  doubtful  in  my  mind,  taking  into  considfraliim 
the  testimony  of  all  the  circumstances  leading  to  and  surrounding  it,  whether 
this  contract  ought  to  be  disturbed,  if  the  original  ventures  entered  into  by 
the  parties,  and  upon  which  it  is  founded  and  based,  were  nut  illegal,  or 
against  the  statute,  or  contruy  to  public  policy.  The  rule  in  this  state  is,  as 
often  stated  by  the  courts  in  the  language  of  the  court  in  Catte  v.  Fi&h,  56 
Wis.  106, 15  K.  W.  K^.  808,  *  that  a  settlement  once  deli  berately  made  is  not 
to  be  opened  except  upon  the  clearest  and  most  ptwitive  proof  of  fraud  or  mis- 
take therein.*  And  especially  is  this  so  when  the  same  has  been  fully  com- 
plied with  and  carried  out.  but  the  contracts  were  contrary  to  the  statute,  and 
illegal  and  void. 

"2.  The  supreme  court  of  this  state  has  also  declared  in  Melchotr  v.  Me- 
Cartp,  81  Wis.  254.  In  the  following  language:  ■  The  genei-at  rule  of  law  is 
that  all  contracts  wblota  are  repugnant  to  justice,  or  founded  upon  an  immoral 
consideration,  or  which  are  against  the  general  polity  of  the  common  law.  or 
contrary  to  the  provisions  of  any  statute,  are  void;  and  that  if  a  party,  claim- 
ing a  right  to  recover  a  debt*  is  obliged  to  trace  bis  title  or  tight  to  debt 


Digilized  by  Google 


Wis.] 


776- 


through  Any  such  illegal  contract.  Ira  cannot  recoTer,  because  he  cannot  bft 
atloweid  to  prove  the  illegal  contract  as  the  foundation  of  his  right  of  recov- 
ery. It  is  quite  imntaterial  whether  such  illegal  contract  be  malum  in  se,  or 
only  malum  prohibitum, — in  either  cane  the  maxim  tx  turpi  cuwa  non  oritur 
aeito  ia  applicable.  And  a  contract  in  violation  of  a  statute  ia  void,  although 
the  statute  fails  to  provide  expressly  that  contracts  made  In  vicdatlon  of  its 
provisions  shall  not  be  valid.  It  is  sufficient  that  it  is  pn^iibited,  and  lbs  la- 
validity  follows  as  a  legal  consequence.' 

*'8o,  also,  it  is  decided  by  the  supreme  court  of  Michigan,  In  the  case  of 
Raymond  v.  Leavitt,  46  Mich.  447,  9  N.  W.  Kep.  525,  that  one  who  lends  or 
advances  money,  to  be  used  for  the  purpose  of  making  a  oomeriu  wheat,  can^ 
not  recover  it  back  by  any  legal  measures;  and  on  page  452  and  453  of  the 
opinion  the  court  used  this  language:  *  Thero  may  be  difflcQlties  in  deter* 
mining  the  conduct  as  to  any  violation  of  public  policy,  when  it  has  not  been 
covered  by  the  statutes  or  precedents.  But  in  the  case  before  us  the  conduct 
of  the  parties  comes  within  tlie  nndisputed  censnre  of  the  law  of  the  land; 
and  we  cannot  save  the  transaction  without  doing  so  on  the  ground  that  such 
dealings  are  so  manifestly  sanctioned  by  usage  and  pnblio  approval  that  it 
would  be  absurd  to  suppose  the  legislature,  if  attention  were  called  to  them, 
would  not  legalize  them.  We  do  not  think  public  (pinion  has  become  so 
thoroughly  demoralized;  and,  until  the  law  is  changed,  we  shall  decline  en- 
forcing such  contracts.  If  parties  see  flt  to  invest  money  in  such  ventures, 
t^ey  must  get  it  back  by  some  other  than  legal  means.*  It  would  seem,  from 
the  foregoing  opinion,  that  there  was  no  statote  in  Michigan  making  such 
contracts  Illegal  and  void ;  and  hence,  it  appears  to  me,  is  a  very  strong  case, 
and  very  applicable  to  this  case,  in  respect  to  the  ventures  of  the  parties  to 
this  suit  in  the  so-called  April  wheat  corner  and  the  so-called  lard  corner. 

**I  have  also  been  referred  to  the  case  of  Keem  v.  Kent,  42  Hun,  659,  (d&> 
cided  at  a  general  term  of  the  supreme  court  of  the  state  of  New  York,  at 
the  October  term  of  said  court,  1836,)  which  also  was  a  case  involving  larU. 
In  that  case,  the  parties,  as  In  this,  entered  into  an  unlawful  cont»w!t  or  com- 
bination to  control  the  price  of  lard,  and  in  the  opinion  the  court  say:  *  This 
was  an  agreement  and  combination  which  the  law  will  not  execute.  It  will 
not  permit  parties  receiving  property,  and  contemplating  the  puroliase  and 
sale  of  more  of  it,  to  combine  together  to  keep  it  off  the  market,  and  in  that 
manner  oblige  the  public  to  pay  a  larger  price  for  the  ai-ticle  than  It  would 
otherwise  secure.  Such  a  combination  is  an  unlawful  conspiracy,  punishable 
as  a  crime.  When  it  may  be  successfully  carried  out,  the  effect  is  to  impose 
upon  the  public;  and  to  oblige  Individuals,  having  occasion  to  purchase  the 
article  dealt  in,  to  pay  more  for  it  than  its  market  value.  So  far  as  such  a 
combination  or  scheme  may  be  rendered  successful,  it  is  little  if  anything  less 
than  respectable  robbery,  which  the  law  will  not  sustain.  On  the  contrary, 
it  will  leave  the  parties  precisely  where  they  have  placed  themselves.  It 
wilt  not  interpose  to  secure  to  either  that  advantage  which,  under  the  terms 
of  the  agreement  entered  into  and  executed,  he  had  reason  to  expect  would  be 
conceded  to  him  by  the  other  parties  to  the  unlawful  transaction.  If  persons 
devise  and  enter  into  schemes  or  combinations  of  this  character,  they  must 
depend  for  their  remedy  upon  the  application  of  the  rule,  which  may  be  ob- 
served by  other  confederates,  reguirii^  that  there  shall  be  honor  among 
certain  classes  of  persons  who  vioIat«  the  laws  of  the  state.  They  cannot  ap- 
peal to  the  courts  for  redress,  or  for  any  aid  or  assistance  In  endeavoring  to 
enforce  the  contract,  so  far  as  may  be,  in  favor  of  one  of  the  parties  against 
the  othw.* 

**3.  The  contracts  or  combinations  of  the  parties  entered  into  for  the  pur- 
pose of  cornering  the  market  in  wheat,  and  attempt  to  create  the  comer  in 
lard,  are  by  the  statutes  of  Illinois  denominated  gambling  contracts,  and  de- 
clared to  be  voU.  Such  oontraott  the  courts  will  not  enforcoi  but  will  leave 
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the  parties  in  the  condition  in  which  they  hare  placed  themselTM.  The  au- 
thorities are  all  to  this  effect. 

**4.  X  therefore  have  come  to  the  conoltision,  from  the  foregoing  facta 
found,  and  the  taw  apptictible  to  them,  that  the  court  cannot  grant  the  plain- 
tiff the  relief  prayed  for  in  the  complaint.  It  ts  therefore  ordered  and  ad- 
judged that  the  complaint  of  the  plaintiff  be,  and  the  same  is.  dismissedt  with 
costs.   Let  judgment  be  entered  accordingly." 

Tlie  contract  above  mentioned  beam  date  July  17,  1883,  and  is  as  follows : 

"Whereas,  the  finn  of  McGeoch,  Kveringham  ft  Go.  are  indebted  to  a  num- 
ber of  creditors  in  iarfce  sums  of  money,  which  indebtedness  they  have  ar- 
ranged to  discharge  and  settle  by  a  compromise  proposition,  which  has  been 
accepted  by  their  creditors;  and  whereas,  it  has  been  claimed  that  Daniel 
Wells,  Jr.,  of  the  city  of  Milwaukee-,  Wisconsin,  and  Peter  McGeoch,  of  the 
same  place,  are  liable  upon  some  ground  to  pay,  or  to  assist  in  paying,  the  whole 
or  some  part  of  such  indebtedness  on  account  of  tmnsactions  wiiich  the  said 
Welts  and  McGeoch  have  bad  or  authorized  with  or  through  the  said  firm  of 
which  the  said  Peter  McGfoch  is  senior  member;  and  whereas,  the  said  Wells 
and  McGeoch  have  agreed  to  contribute  and  pay  a  sum  of  money  for  tlie  pur- 
pose of  assisting  in  the  compromise,  payment,  discharge,  and  satisfsction  of 
all  the  indebtedness  of  the  said  Arm,  and  of  their  own  indebtedness,  if  any,  to 
said  Arm,  or  to  the  creditors  of  said  firm,  and  also  of  their  mutual  indebted- 
ness towards  each  other;  and  whereas,  the  said  Wells  and  McGeoch  have  exe- 
cuted certain  notes  as  makers,  or  as  maker  and  indorser,  to  certain  l>ankfl,  for 
money  raised  for  the  benefit  of  the  said  Wells  and  McG«och,  or  one  of  tliem, 
which  notes  are  to  be  paid  in  full,  being  secured  by  hypothecation  of  prop- 
erty pledged,  deposited,  or  mortgiiged  by  the  said  Wells  or  the  said  McGeoch: 

"Now,  therefore,  for  the  purpose  of  a  full,  final,  and  complete  settlement 
between  the  said  parties,  it  is  agreed  between  the  said  Daniel  Wells,  Jr.,  and 
the  said  Peter  McGeoch,  that  the  said  Daniel  Wells,  Jr.,  shall  pay  to  the 
National  Bank  of  Amfrica,  in  Chicago,  the  notes,  amounting  to  SlOOiOOO. 
held  by  the  said  bank,  and  signed  or  indorsed  by  the  sud  Wells  and  McGeoch ; 
and  that  he  shall  also  pay  the  note  or  notes  for  $10U,000  held  by  the  National 
Exchange  Bank  of  Milwaukee,  and  the  note  or  notes,  amounting  to  $200,000, 
held  by  the  First  National  Bank  of  Milwaukee,  and  the  note  or  notes,  amount- 
ing to  $50,000,  held  by  the  Milwaukee  National  Bank  of  Wisconsin,  whetlier 
such  notes  be  also  signed  or  indorsed  by  the  said  Peter  McGeoch  or  not;  and 
that  the  said  Wells  shall  pay  to  the  Wisconsin  Marine  and  Fire  Insurance 
Company  Bank  the  note  <^  $200,000  on  wfaioh  said  Wella  and  McGeoch  are 
liable  to  the  said  bank,  and  also  ^5.000  of  and  to  apply  upon  the  note  of 
$800,000  held  by  the  said  bank  on  which  the  said  Wells  and  McGeoch  are  lia- 
ble,— together  with  all  interest  accruing  on  the  said  notes  and  the  said  sums 
from  and  after  the  date  hereof.  And  the  said  Wells  shall  procure,  as  soon  as 
practicable,  the  release  of  said  Peter  McGeoch  from  each  and  all  of  the  said 
Indebtedness  which  the  said  Wells  has  so  agreed  to  pay;  and  also,  as  soon  as 
practicable,  the  release  and  discharge  of  all  liens,  mortgages,  pledges,  or  hy- 
pothecations of  property  of  the  said  Peter  McGeoch,  holden  as  collateral  for 
the  indebtedness  so  to  lie  paid  by  said  Daniel  Wells,  jr.  And  whereas,  Uiore 
is  a  bHlance  shown  by  the  l>ooks  of  said  McGeoch.  Everingliam  &  Co.  In  favor 
of  the  said  Daniel  Wells,  Jr..  amounting  to  $100,455.39,  as  stated  by  that 
firm,  to  said  Daniel  Wella,  Jr..  the  said  Wells  thereby  releases  and  discharges 
the  said  McGeoch  and  the  said  McGeoch,  Everingham  &  Co.  from  the  said  in- 
debtedness, and  from  all  liability  to  pay  him  the  said  sum  or  $100,455.39.  or 
any  part  thereof,  and  from  any  and  all  liability  whatever  except  as  herein  pro- 
vided. The  said  Daniel  Wells,  Jr.,  further  agrees  to  pay  towards  the  liquida- 
tion and  discharge  of  the  said  indebtedness  the  sum  of  1^25,000,  which 
amount  he  will  pay.  or  cause  to  be  paid,  to  the  firm  of  Finches,  Lynde  & 
Miller,  of  the  city  uf  Milwaukee,  iuimedlately  upon  the  execution  of  this 
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agreement,  fx  the  purpose  only  of  paying  towards  the  liquldnbion  and  com- 
promise of  the  indebtedness  aforesaid,  and  particularly  ctf  the  indebtedness 
upon  which  it  is  claimed  that  the  said  Wells  Is  liable. 

"And  the  said  Peter  UcGeooh,  aa  bis  part,  agrees,  in  consideration  of  the 
foregoing,  that  be  will  pay  to  the  said  Wiseonsln  Marine  and  Fire  Insurance 
Company  Bank  the  remaining  •276,000  out  of  the  said  notes  of  «1K)0,000 
owing  thereto  by  him  and  the  said  Daniel  Wells,  Jr.,  together  with  all  in- 
teresl  accruing  thereon  from  and  after  this  date;  and  that  he  wUl  pay,  or 
cause  to  be  paid,  forthwith,  all  imlebtednees  of  the  said  Wells  to  the  said  Mc- 
Qeocb,  Everingbam  A  Co.,  and  to  any  and  all  of  the  creditors  of  the  said  Mf> 
Oeoch,  Ereringham  Sc  Co.,  by  executing  promptly  and  faithfully  the  terms  of 
the  compromise  made  between  the  said  McGeoch,  Kveriagham  &  Co.  and  their 
said  creditors;  and  will  procure  ilie  fall  and  unconditional  discharge  of  all  lia* 
bilities,  claims,  and  demands  of  the  said  McGeoch,  Everingham  &  Co.,  and  of 
eacli  of  the  creditors,  or  persons  holding  contracts  of  the  said  McGeoch,  Ever- 
ingham &>  Co.,  against  him,  the  said  Daniel  Wells,  Jr..  whether  Included  or 
not  in  the  said  compromise,  within  the  time  fixed  by  said  agreement  of  com- 
promise, to-wit,  ten  days  from  Saturday  last,  or  as  soon  thereafter  as  practi- 
cable; and  that  he  will  procure,  also,  as  soon  as  pnusticable,  the  discharge  of 
the  liability  of  the  said  Daniel  Wells,  Jr.,  to  the  said  Wisconsin  Mai-ine  and 
Fire  Insurance  Co.  Buik  for  said  C275.000;  and  also,  as  soon  as  pmcticHble* 
the  release  and  discharge  of  all  mortgHges.  liens,  pledges,  or  hypothecations 
of  property  of  the  said  Daniel  Wells,  Jr..  held  by  the  said  last-named  bank  as 
cdtateral  to  the  said  indebtedness  of  #275.000.  And  the  said  Petor  McOeoch 
hereby  releases  and  discharges  the  raid  Daniel  Wells,  Jr.,  of  and  from  all 
claims,  liiUjUities,  and  demands  whatever  heretofore  existing,  except  those 
herein  i^reed  to  be  paid  by  the  said  Wells;  and  further  agrees  that  the  money 
so  contributed  by  the  said  Daniel  Wells,  Jr.,  and  to  be  paid  to  the  said  firm  of 
Finches,  Lynde  &  Miller,  together  with  an  equal  or  greater  sum  which  he 
agrees  forthwith  to  contribute  for  that  purpose,  and  togetder  with  the  money 
now  in  possession  of  the  receiver  of  the  estate  of  the  said  firm  of  McGeoch, 
Everinglmni  &,  Co.,  shall  be  forthwith  applied  to  the  payment  and  discharge 
of  the  indebtedness  which  the  said  McGeoch  is  by  this  agreement  bound  to 
cause  to  be  paid  or  discharged,  and  particularly  to  the  execution  of  the  com- 
promise agreement  aforesaid  between  the  said  firm  and  their  creditors;  the 
making  of  which  payment  is  intrusted  by  both  parties  hereto  to  the  said  Ann 
of  Finches,  Lynde  &  Miller,  and  John  B.  Bensley. 

"It  is  understood  that,  by  the  said  agreement  of  comptomise,  the  creditors 
have  agreed  to  receive,  in  full  discbarge  of  the  said  unsecured  indebtedness,  fifty 
cents  upon  the  dollar,  or  one-half  the  amount  thereof.  It  is  also  understoud 
that  the  said  agreement  of  compromise  does  not  include  the  debts  owing  by 
the  said  firm  which  are  secured  by  the  pledge  of  property  or  otherwise  to  the 
extent  of  the  proceeds  of  such  property,  but  does  include  the  balances  or  re- 
mainders which  may  be  found  due  to  the  said  creditors  after  applying  upon 
their  respective  indebtedness  the  amount  of  the  aecuritlee  so  deposited  with 
or  pledged  to  them. 

"This  agreement  is  made  in  full  settlement  and  discharge  of  all  liabilities 
between  the  parties  hereto;  and  the  said  McGeoch  agrees  to  hold  the  said 
Wells  harmless,  and  to  indemnify  him  against  all  lossee,  damages,  expenses, 
costs  of  suits,  of  whatever  nature,  which  may  arise  her^ter  out  of  any  fail- 
ure upon  the  part  of  said  McGeoch  to  perform  the  stipulation  herein  con- 
tained, and  also  against  all  such  costs  or  expenses  which  have  arisen  in  the 
suits  now  pending  against  the  said  Wells  on  account  of  the  matters  aforeeaid, 
whether  as  principal  or  garnishee,  except  as  to  counsel  fees  owing  by  the  said 
Wells,  which  he  undeitakes  to  jwy  and  discharge;  which  pending  suits  said 
McGeoch  shall  cause  to  he  discontinued  as  soon  as  practicable." 

The  teruis  of  the  above  contract  were  fully  performed  by  the  respective  par- 
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ties.  The  caae  is  farther  stated  in  the  opinion.  The  plaintiff  appeals  from 
the  judgment  dismissing  the  oomplaint,  with  coata. 

Wtnfield  Smith,  Wells,  Brlgham  *  Upham.  and  /.  T.  Fiah,  for  appellant. 

Let  it  he  conceded  ttiat  the  lard  transaction  was  an  ill^al  attempt  by  the 
parties  to  this  action  to-  corner  the  market.  Be  it  also  conceded  that  the  ao* 
tion  is  brought  to  surcharge  the  account  between  them.  In  the  case  Ht  Imr, 
the  parties  met,  and  their  primuy  object  was  to  raise  money  to  pay  their  ex- 
isting debts.  If  the  money  was  raised  for  an  illegal  purpose,  and  the  defend- 
ant, by  fiilse  representations,  obtained  from  the  plaintiff  any  money  th&l  the 
plaintiff  would  not  have  paid  had  he  known  the  truth,  such  money  can  be  re* 
covered  back.  This  court,  speaking  through  Mr.  Justice  Orton,  has  an- 
nounced the  doctrine  applicable  to  such  a  case  in  Kittoert  v.  Rindahopf,  46 
Wis.  484,  1  N.  W.  Kep.  163.  "The  gratamen  of  this  action  is  Uie  fraud  pnus 
ticed  by  the  defendant  in  obtaining  the  two  thousand  dollars  from  Uie  plain- 
tiff by  falsely  representing  that  this  sum  was  within  and  a  part  of  the  con- 
tract with  Wright,  and  that  tiie  sum  agreed  to  be  paid  to  Wright  was  three 
thousand  dollars,  when  in  fact  it  was  only  one  thousand  doUars.  Where 
money  is  so  ciiai^;ed  to  hare  been  obtained  by  fraudulent  repreeeutations,  the 
only  material  questions  to  be  considered  are:  FiT$t.  Were  such  representa- 
tions intentional,  material,  and  false?  Second.  Did  they  produce  a  false  im- 
pression upon  the  mind?  Third,  Were  they  the  indncementof  the  payment? 
Fourth.  Were  tliey  relied  upon  as  being  true?  If  these  elements  ue  pres- 
ent, they  constitute  a  positive  fraud  without  exception,  and  tite  matters  to 
which  such  fraudulent  representations  relate,  whether  l^tl  or  illegal,  will  not 
lessen  the  fraud,  or  affect  the  liability  of  the  guilty  party.  Kerr.  Fraud  &  M. 
78;  Smith  v.  SfaHner.  5  Wis.  551;  KeUejf  v.  Shefdon,  8  Wis.  258;  Reynen  v. 
Sprye,  21  Law  J.  Gh.  633."  This  was  so  expressly  held  in  Inturattee  Co.  v. 
Elliott,  10  Ins.  I^w  J.  333,  5  Fed.  Kep.  225;  and  in  GatU  v.  Phalen,  2  How. 
376;  Wood,  Mast.  &  Serv.  §  202;  Andersons  t.  Mtmcrieff,  3  Desaus.  £q.  126. 
And  again,  in  Heckman  v.  Swartz,  50  Wis.  270,  6  X.  W  Kep.  891:  "But  if 
the  original  transaction  was  illegal  as  to  all  of  the  parties,  it  having  been  fully 
executed  and  carried  out,  the  defendant,  having  received  the  avails  of  it,  can- 
not now  refuse  to  account,  upon  the  ground  of  its  illegal  character.  Arm- 
strong  v.  Toler,  11  Wheat.  258;  Bank  r.  Bank,  16  Wall.  483-^;  Baehr  v. 
Wolf,  59  III.  470;  DouvaU  v.  Merrick,  25  Wis.  688."  In  Lemon  v.  &ru«<- 
kop/,  22  Wis.  451,  the  present  chief  justice  says:  "It  is  said  tliat  when  money 
is  yt&id  by  one  person,  on  an  illegal  contract,  totheagentof  the  party  entitled 
to  receive  it,  such  agent  cannot  set  up  the  illegality  as  an  answer  to  the  claim 
of  the  principal;  that,  as  between  the  agent  and  the  principal,  the  action  is 
not  founded  on  the  illegal  contract,  nor  does  the  obligation  of  the  i^ent  to  pay 
over  the  money  grow  out  of  such  contract,  but  arises  from  the  fact  tliat  the 
agent  has  received  money  for  the  principal.  This  may  be  true  In  some 
CHses,  and  seems  to  be  the  ground  upon  which  TeTumt  v.  BlUott,  1  Bos. 
&  P.  4;  Farmer  v.  Rnssell,  Id.  296;  Sharp  v.  Taylor,  2  Phil.  Oh.  801; 
Oioen  V.  Davis,  1  Bailey.  315 ;  and  some  other  cases  to  which  we  were  re- 
ferred on  the  argument. — are  decided."  In  QUliam  t.  Brown,  43  Miss.  641, 
the  court  held  the  transaction  illf^at,  bnt  that  the  defendant  could  not  set  up 
the  illegal  contract,  and  said:  "It  is  well  settled  that,  after  the  illegal  con- 
tract hits  been  executed,  one  party,  in  possession  of  all  the  gains  and  profits 
resulting  from  the  illicit  traffic  and  transations,  will  not  be  tolerated  to  intro- 
duce the  objection  that  the  business  which  produced  the  fund  was  in  violHtion 
of  law. "  This  doctrine  has  been  approved  by  Mr.  Justice  Nelson  in  McBlair 
V.  Gibbes,  17  How.  232.  237;  by  Mr.  Justice  Miller  in  Brooks  v.  Martin,  2 
Wall.  7U;  and  by  Mr.  Justice  Stbonq  in  the  case  of  Bank  v.  Bank,  16  Wall. 
4b8.   See  Wann  v.  KeUy,  5  Fed.  Bep.  584;  Cook  T.  Shm-math  20  Fed.  Kep. 
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167;  Merritt  v.  MiUard,  5  Bosw.  645;  Berkshire  v.  Scans,  4  Leigh,  223, 
Biakesley  v.  Johru&n,  13  Wis.  630;  Ciamww  v.  Clemens,  28  Wis.  687. 

If  the  defendant  had  occupied  no  other  relation  to  the  plaintiff  than  that  ot 
agent  he  could  have  been  convicted  of  embez/iement  for  appropriating  this 
money  to  bis  own  use.  This  proposition  was  held  in  the  case  of  Woodioard 
V.  State,  2  £.  Bep.  321.  (decided  by  the  supreme  court  ot  Indiana.)  and 
whieta  was  a  prosecution  for  embnzl«iient.  One  defense  was  that  tlie  money 
embezzled  waa  money  collected  on  the  sale  of  a  lottery  ticket,  and  lotteries 
were  prohibited  by  the  laws  of  the  state;  and  the  court  held  these  facts  con- 
stituted no  defense.— citing  Express  Co.  v,  JL^teas,  36  Ind.  861;  Hoihroak  v. 
Parkinson,  61  Ind.  89;  State  t.  I^umey,  81  Ind.  559;  Carkim  t.  Andtrson, 
32  N.  W.  Rep.  155;  BeU  v.  Dav,  82  N.  T.  165, 173.  While  the  vendor  of 
wheat  or  lard  may  set  up  the  illegality  of  the  contract  of  sale,  yet,  when  he 
has  elosfd  that  contract,  paying  the  damages  for  non-fulflllment,  that  con- 
tract is  at  an  end.  The  proceeds  are  then  in  the  hands  of  the  recipient,— 
lawful  money,  untainted  by  the  preceding  transaction, — and  he  must  account 
for  it  to  his  prindpal  or  partner.  Breedsm^  Ass^n  v.  RamMlell,  24  Micb. 
441;  Ingram  t.  MitdkeO,  80  Oa.  647;  Lane  t.  Hewitt,  45  Oa.  507;  Daniels 
y.  Barney,  22  Ind.  207,  and  82  Ind.  19;  &aprets  Co,  v.  Iakom,  86  Ind.  361; 
JTwroy  v.  Fan<l«f&<It,  39  Barb,  140;  i)»XeonT.7'r««lfio,49Tex.89;  Pfevffer 
T.  Maltb^,  54  Tex.  454;  LeuiiM  t.  AUasamAer,  51  Tex.  578. 

HcGeoch  was  the  agent  and  partner  of  Wells.  It  is  the  duty  of  the  agent 
to  be  well  informed  in  relation  to  tho  teansaetions  which  occur  during  the 
exeeutfon  of  the  agency,  and,  further,  to  keep  his  principal  fully  informed  of 
all  material  facts  which  come  to  his  knowledge.  1  Wait,  Act.  &  Def.  285. 
See  irurray  t.  Beaira,  103  N.  Y.  505. 508, 7  27.  £.  Uep.  553.  Uberrima  fideih- 
the  most  perfect  good  faith — Is  exacted  of  the  uent.  Clark  v.  Bank,  17  Fa. 
St.  822;  ForretOer  t.  Bordman,  1  Story,  44,  56;  Dodge  v.  Perkins,  9  Pick. 
368, 890-898.  Abeoluta  and  unqualified  fraud,  therefore,  committed  by  one 
partner  against  another,  is  a  crime  of  no  ordinary  atamp.  CoUy.  Partn.  166, 
167,  8 178;  Pars.  Fftrtu.  (£d.  1867,)  c.  7,  §  6,  pp.  223,  224;  Baker  v.  CAaW- 
tan,  1  Peake^  111.  See  Sn^fUmd  v.  Cwiinff,  8  Beav.  129,  for  an  example  of 
bad  taith  between  partners,  and  of  the  ooort'a  displeasure  thereat.  See,  also, 
BUeeet  v.  Daniel,  10  Hare.  493. 

McQaooh  and  the  firm  of  which  he  was  a  member  kept  the  accounts.  If. 

articles  or  arrangements,  any  one  partner  Is  intrusted  with  the  accounts, 
it  would  be  a  peculiar  breach  of  duty  on  his  part  to  keep  them  in  such  way  as 
to  mislead  his  partners,  whether  by  mis-entrv.or  by  non-entry.  Maddeford 
T.  Austwtek,  1  Bim.  89;  £elUp  v.  9reenleo/,  3  Story,  93,  1U3.  "if  a  partner 
who  delusively  superintends  the  business  and  accounts  of  the  concern  should, 
by  concealment  of  the  true  state  of  the  accounts  and  business,  purchase  the 
share  of  the  other  partner  for  an  inadequate  price  by  means  of  such  conceal- 
ments, the  purchase  will  be  void."  Story,  £q.  Jur.  g  220;  Maddeford  v. 
Austwick,  1  Sim.  89;  Casey.  Cushman,  3  Watts &S.  544;  Bi-ooks  y.lfaitin, 
2  Wall.  70,  84;  Cook  v.  Sherman,  20  Fed.  Rep.  167 

In  respect  to  mistakes  sufficient  to  authorize  the  court  to  set  aside  a  writ- 
ten contract,  Mr.  Pomeroy  clearly  lays  down  the  rules,  (2  Pom.  Eq.  Jur.  ^ 
868,)  and  at  section  850  thus  quotes  the  words  of  a  distinguished  judge: 
**There  must  not  only  be  good  faith  and  honest  intention,  but  full  disclosure; 
and,  without  full  disclosure,  honest  intention  Is  not  sutUcient."  Six  parte 
Ifttoff,  4  Be  Gex,  M.  &  Q.  356;  Neale  v.  Neale,  1  Keen,  672.  It  has  been 
said:  "No  person  can  be  presumed  to  be  acquainted  with  all  matters  of  fact 
connected  with  a  transaction  in  which  he  engages."  2  Pom.  £q.  Jur.  p.  318, 
§  852.  This  is  one  of  those  mistakes  classified  by  the  same  autiior  as  concern- 
ing "the  subject-matter,"  not  in  the  "terms"  of  the  agreement.  2  Pom.  Eq. 
Jur.  g  853.  The  mistake  which  is  remediable  is  a  munbul  condition,  a  con- 
c^pUoD,  a  oonvictioD.  erroneous,  which  ialiuences  the  will,  and  leads  to  some 


Digilized  by  Google 


780 


HORTHWBSTEEN  REPORTRB. 


action.  2  Pom.  Eq.  Jiir.  §§  839,  854;  Paine  v.  Upton,  87  N.  T.  827;  ITeToeU 
V.  Smith,  3  Atl.  Kep.  674;  Haven  v.  J-otter,  9  Pfck.  Ill;  Clark  v.  Pfoniw* 
6  Cow.  297;  Moroatt  v.  Wright,  1  Wend.  355;  Rheel  v.  Hteka,  25  N.  Y.  2tS. 

"It  is  upon  the  same  ground  ttiat  a  court  of  equity  prooeeds  where  an  ia- 
strument  Ih  ao  general  in  its  terms  as  to  release  the  rights  of  the  party  to  prop- 
erty, of  which  he  was  wholly  ignorant  that  he  had  any  title,  and  which  waa 
not  within  the  contemplation  of  the  parties  at  the  time  when  the  bai^n  was 
made."  Story,  Eq.Jur.  §  145:  Ramtdenv,  Hylton,  2Vee.  Sr.  304;  Farewell 
V.  Coker,  2  Mer.  353;  Jfore  v.  Bee/ier,  12Slm.  465.  So,  if  a  person  should  ex- 
ecute a  release  to  another  party  upon  the  supposition,  founded  In  mistake, 
that  certain  debts  had  been  discharged,  although  both  parties  were  iimooent, 
the  release  would  be  set  aside,  upon  the  ground  of  mistake.  Story,  Eq.  Jur. 
142;  Fane  v.  Fane,  15  Moak,  Eng.  R.  552.  However  general  the  terms  of 
the  contract  may  be,  it  comprehends  only  those  things  in  respeet  of  which  it 
clearly  appeara^he  parties  propose  to  contract.  Case  t.  Cushman,  8  Watts 
•&  S.  544.  Nor  should  the  words  employed  in  a  release  be  extended  beyond  the 
consideration;  otherwise,  we  make  a  release  for  the  parties  which  they  nerer 
intended  nor  contemplated.  Rapp  v.  Kapp,  6  Ph.  St.  45;  MoLarren  v.  Rob- 
ertson, 20  Pa.  St.  125;  Ifoble  v.  Burke,  5  Phila.  526;  Whart.  Cont.  1037;  Ly- 
man V.  Clark,  9  Mass.  238.  See  authorities  cited  herein.  To  the  same  effed; 
is  Codding  v.  Wood.  3  Atl.  Rep.  455. 

The  fact  that  Wells  mny  at  some  time  have  known,  or  that  he  had  means 
of  learning,  how  much  money  he  had  advanced,  will  not  prevent  recovery  in 
a  case  likethis.  Kelljf  v.  Solari,  9  Mops.  A;  W.  54,  is  a  leading  case.  See,  also, 
Waite  V.  Leggett,  8  Cow.  195,  17  Cent.  Law  J.  23.  Ignorance  of  a  material 
fact  at  the  time  of  doing  an  act,  or  malEing  a  contract,  will  in  general  be 
ground  for  relief  in  equity,  not  only  when  there  has  been  a  suppression  or 
concealment  of  facts  by  one  of  the  parties  amounting  to  fraud,  but  also  in 
esse  of  ignorance  and  mistake  by  both  partim,  and  where  the  fact,  though 
previously  known,  had  been  forgotten.  Bingham  y.  Bingham,  1  Ves.  Sr.  iS; 
Allen  V.  Hammond,  1 1  Pet.  71 ;  Hor«  v.  Beeher,  12  Sim.  466;  WempU  v.  Stew- 
art, 22  Barb.  154;  Calverley  v.  WiUiamg,  1  Ves.  Jr.  210.  See.  as  to  forget- 
fulness,  an  excusable  cause  of  mistake,  Wheeler  t.  Toten  of  Wea^ort,  30  Wis. 
892,  413-416.  Equity  Jurisdiction  extends  to  the  settlement  of  accounts  made 
according  to  the  intention  of  the  parties,  and  relief  will  be  granted  as  the  oir- 
ctiinstances  may  i-equire,  either  by  setting  aside  the  settlement,  or  by  permit- 
ting a  party  to' surcharge  or  falsify.  Finally,  the  equitable  jurisdiction  may 
be  exercised  by  the  relief  of  a-  pecuniary  recovery  for  money  paid  under  a 
mistake,  whenever  no  adequ^  remedy  can  be  obtained  by  an  artion  at  law." 
2  Pom.  Eq.  Jur.  §  871. 

The  knowledge  of  Mr.  McOeoch  of  the  falsity  of  his  statement  is  a  fact  be- 
lieved to  be  demonstrated;  but  it  is  not  esspntial  in  this  case  to  be  proven. 
A  misrepresentation  is  equally  fraudulent  if  the  party  making  It  has  noreason- 
«h]e  ground  to  believe  it  to  be  true,  or  does  not  believe  it  to  l>e  true.  2  Pom. 
Eq.  Jur.  88  880-892;  Strong  v.  Strong,  5  N.  E.  Rep.  800;  Kerr,  Fraud  &  M, 
'69-74.  When  he  discovered  his  mistake,  he  should  have  rectified  it.  2  Pom. 
£q.  Jur.  g§  888-^902.  907 ;  KeiT.  Fraud  ft  M.  67;  Wheeler  y.  amith,  9  How. 
55;  Wheadon  v.  Olds,  20  Wend.  174. 

FiTiches,  Lynde  A  Miller  and  Joshua  8tarkt  for  respondent. 

The  rule  as  to  the  weight  due  the  findings  of  fact  of  the  county  court  Is 
laid  down  by  Ryan,  C.  J.,  in  Elg  v.  Daily,  ^  Wis.  52,  as  follows:  "It  is  only 
upon  apparent  satisfactory  preponderance  of  evidence  that  we  feel  authorized 
to  revei-se  the  findings  of  fact  of  a  circuit  judge;"  and  commended  the  wisdom 
of  the  comments  of  Chief  Justice  Dixon  In  Snyder  v.  Wright,  13  Wis.  771, 
on  the  unfitness  of  submitting  mere  issues  of  foct  to  this  court.  InCunning- 
ham  V.  Bivwn,  44  Wis.  72,  77*  the  rule  was  thus  stated  by  Justice  Obtcw 
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"It  iB  the  setUed  practice  of  this  coart  not  to  disturb  the  findings  of  the  olr> 
cult  court  upon  qoeetions  of  fact,  except  in  caaea  where  the  preponderance  of 
of  the  evidence  is  most  dearly  against  them ;  and  the  reasonB  of  thu  ruip  are 
most  oomprehenaively  expreseed  by  the  chief  Jiutiee  In  v.  Daily,  40  Wis. 
62.  Again,  in  Leary  v.  Learg,  S2  17.  W.  Hep.  628,  the  court  (by  Justice 
Taylor)  said:  "The  judgment  of  the  circuit  judge  who  tried  the  case  must 
be  upheld  by  this  court,  in  the  absence  oi  a  strong  preponderance  of  the  evi- 
dence against  its  oorreotness."  See,  also.  Birkett  v.  Hirdt  55  Wis.  650, 1& 
N.  W.  Eep.  686.  to  the  same  effect. 

Tlie  settlement  between  the  parties  can  only  be  set  aside  upon  clearest  proof 
of  fraud  or  mistake.  (Caw  v.  Fish,  58  Wis.  56.  106. 15  K.  W.  Hep.  809^ 
Kereheoal  v.  Doty,  81  Wis.  476 ;  Sirkett  v.  ffird,  55  Wis.  650. 13  N,  W.  Rep. 
686;  Hoyt  t.  MeLaughUn,  52  Wis.  280.  8  N.  W.  Uep.  889;)  and  the  proof  of 
fraud  must  be  clear  and  convincing,  (Pick  v.  MtUholland,  48  Wis.  413, 4  X. 
W.  Hep.  346;  Lawuaar  v.  Washbume,  50  Wi8.  200,  6  N.  W.  Rep.  516.) 

False  representations,  believed  to  be  true  when  made,  and  as  to  which  the 
plaintiff  had  an  equal  opportunity  of  ascertaining  their  truth  or  falsity,  from 
which  lie  was  not  diverted  by  artifice  of  tlie  defendant,  do  not  constitute  fraud. 
Mamloek  v.  Fairbanks,  46  Wis.  415.  1  N.  W.  Rep.  167;  Kerr.  Fraud  &  M. 
98,  lOl.  Misreprt'sentation,  to  afford  ground  for  relief  in  court  of  equity, 
must  be  of  something  material,  and  an  inducement  to  the  other  }«rty  to  act, 
and  he  must  have  been  misled.  1  Story.  £q.  Jur.  195-197,  202.  203; 
Dunn  V.  Hemtnyton,  9  Neb.  82,  2  N.  W.  Bep.  2:^0;  Marsh  v.  Cook,  82  N.  J. 
£q.  262;  Castletnan  v.  Or^n,  13  Wis.  535;  Barber  v.  Kilboum,  16  Wis. 
511;  Kerr.  Fraud  &  M.  94.  So,  if  the  defraudtfd  party,  with  full  knowledge 
of  the  fraud,  settle  the  matter  in  relation  to  whicli  the  fraud  was  committed, 
and  give  a  release  to  the  party  who  has  defrauded  him,  lie  will  lose  all  title  to 
legal  or  equitable  relief.  1  Story.  Eq.  Jar.  g  203a;  Aclams  v.  8ag«,  28  N. 
T.  103;  Baker  v.  Spenosr,  47  N.  Y.  562;  Parsons  v.  Hughes,  9  I^ige,  591; 
2  Lead.  Cas.  £q.  1732. 

Mistake,  to  constitute  ground  for  equitable  relief,  must  be  mutual.  Humph- 
reys V.  Hurtt,  20  Hun.  398;  Hamsey  v.  Smith,  32  K.  J.  £q.  28;  Dulany  v. 
Hogers.-5Q  Md.  524.  Bartlett  v.  Blaine,  83  III.  25.  Equity  will  not  relieve 
against  mistakes  arising  from  negUgence.  Broum  v.  Fagan,  71  Mo.  563; 
Morehouse  v.  Veager,  41  N.  Y.  Super.  Ct.  135;  Snyder  v.  Ives,42  Iowa,  157; 
Qlenn  v.Statler,  Id.  107.  The  mistake  must  t>e  material,  and  tlie  court  must 
be  satisfied  that  but  for  the  mistake  the  complainant  would  not  have  assumed 
the  obligation.    Orymes  v.  Sanders,  93  U.  S.  55. 

The  combination  of  several  parties,  including  the  plaintiff  and  defendants 
for  cornering  the  market  in  relation  to  wheat  in  the  spring  of  1882,  was  an 
unlawful  conspiracy,  punishable  as  a  crime.  Sampson  v.  Sfuito,  101  Mass. 
145;  Rev.  St.  111.  1881,  e.  38,  g  130;  Lyon  v.  Culbertson.  83  111.  33;  Hay- 
mond  v.  Laavitt,  46  Mich.  447.  9  K.  W.  Rep.  525;  Coal  Co.  v.  Cual  Co.,  68 
Pa.  St.  173:  Amot  y.  Coal  Co.,  68  N.  Y.  558;  Ex  parte  Young,  6  Biss.  53, 
65.  "A  combination  is  a  conspiracy  in  law  whenever  the  act  to  be  done  has 
a  necessary  tendency  to  prejudice  the  public,  or  oppress  individuals,  by  unv 
justly  subjecting  them  to  the  power  of  confederates,  and  giving  effect  to  the 
purposes  of  the  latter,  whether  of  extortion  or  mischief."  Wliart,  Crira. 
Law,  g  2322;  Cam.  v.  Carlisle,  Brightly,  N.  P.  40;  People  v.  Fisher,  14  Wend. 
9,  28  Amer.  Dec.  501,  and  note.  For  the  penalty  denounced  against  con- 
spiracy, in  Wisconsin,  see  Rev.  St.  S  4568. 

The  agreement  or  conspiracy  of  WeUs,  McGeoch,  and  others  to  corner  the 
market  in  relation  to  wheat,  and  divide  among  them  the  profits  which  might 
be  gained  by  means  of  such  corner,  being  illegal,  fraudulent,  and  void,  it 
follows  that  no  action  can  be  maintained  by  any  party  to  such  conspiracy 
against  bis  associates,  or  either  of  them,  to  enforce  an  accounting,  contribu- 
tion, or  diviuon  of  proflts.  or  for  any  otliet  relief  founded  upon  such  agree- 
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ment.  The  following  are  somft  of  the  English  aathorltles  on  (his  point:  A 
decinlon  was  made  hy  Eldoh,  C.  J.,  in  Aubert  t.  Mit9$,  2  Boa.  &  F.  371, 
(18U1,)  holding  that  money  paid  hy  one  of  two  partners  for  tlie  other,  on  ho 
count  of  losses  incurred  by  tiiem  on  illegal  partnership  insurances,  could  not 
be  recovered  by  him  against  his  copartner.  In  Snowies  v.  Haughton,  11  Ves. 
168,  (1805,)  Sir  William  Oraht,  M.  R.,  held  that  the  profits  of  a  partner- 
ship in  underwriting,  iUegal  by  St.  6,  Geo.  I.  c.  18,  §  12,  could  not  be  Uie 
subject  of  account  in  equity;  and  he  dismissed  a  bill  for  an  account,  and  pay- 
ment of  a  moietv  of  such  profits.   To  the  tike  effect  are  Miteh^l  v.  Cockbume, 

2  H.  Bt.  879,  (1794;)  Cauatns  v.  Smtth,  18  Ves.  Jr.  642.  (1807;)  Bx  parte 
Bulmer,  Id.  813.  (1807;)  Evan*  v.  Hichardton,  3  Mer.  469,  (1817;)  Bat- 
terahy  v.  Smyth,  8  Madd.  110,  (1818;)  ^tofn^  v.  Ovbo/dotton.  14  Eng.  Ch.53; 
8yke8  v.  Beadon,  11  Ch.  Div.  170.  The  supreme  eourt  of  the  United  Stales 
occupies  the  same  high  groun^,  refusing  to  compel  an  aoeonnting  or  a  dlvia- 
ion  of  profits  between  partners  or  associates,  partfcipea  oriminis,  in  an  un- 
lawful business  or  adventure.  Bartte  v.  Ifutt,  4  Pet.  184;  Wheeler  v.  Sage, 
1  Wall.  518:  Brown  v.  Tarkington,  3  Wall.  377. 

To  the  same  effect  are  the  decisions  of  the  highest  statecourto.  FUtcher\. 
Watson,  7  Grat.  1.  A  partner  in  a  firm  selling  lottery  tickets  filed  a  bill 
in  New  Jersey  i^ainst  his  associate  in  the  firm  for  an  accounting  as  to  the 
profits  of  tj^e  busings.  The  viCMihancellor,  sustaining  a  demurrer  to  the  bill. 
SHid :  "It  seems  to  me  plain  that  the  suit,  la  the  most  favorable  statement  to 
be  miide  of  it,  is  not  one  which  this  court  wiU  entertain.  Ita  object  la  to 
consummate  a  partnership  contract,  entered  into  and  continued  exclusively  for 
the  prosecution  of  an  illegal  and  mischievous  business.  By  the  law  of  Xew 
Jersey,  lotteries  are  common  nuisances."  "Even  if  the  contract  of  partner- 
sliip  in  their  business  were  made  in  a  state  where  the  business  was  toleratnl 
by  law,  still  the  court  will  not  undertake  to  enforce  or  administer  it."  The 
court  discussed  the  subject  at  length,  and  denouT>ced  tlie  lottery  business  as 
"eminently  one  tu  which  the  maxim  applies,  ex  turptcawanon  oritur  actio;" 
citing,  with  approval,  the  words  of  Ix>rd  Mansfield  in  Holman  v.  Johiiaon, 
1  Cowp.  343:  "No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
action  u|>on  an  immumi  or  an  Illegal  act."  Watson  v.  Mnrray,  23  N.  J.  Eq. 
257.  The  doctrine  of  this  case  was  applied  by  the  supreme  court  of  New  Jer- 
sey in  the  case  of  Oreffory  v.  Wilson,  36  N.  J.  JjHW,  315.  Tofid  y.  Ha^feity'i 
Afim  r,  30  N.  J.  Eq.  254;  Root  v.  Ster>enson'8  Adm'r,  24  Ind.  115.  Tlie  su- 
preme court  of  Illinois,  in  Miller  v.  Davidson,  8  Gilman,  518,  44  Amer.  Dec. 
715,  afili  med  the  prof>osition  tliat  "no  principle  is  better  settled  than  that 
wtiere  two  or  more  persons  embiirk  in  an  unlawful  transaction,  and  one  gets 
the  advnntage  of  the  others,  and  appropriates  more  than  his  proportion  of  the 
spoils  to  himself,  the  court  will  not  interfere  to  make  him  divide  with  the 
others.  •  •  •  The  law  will  not  meddle  with  gains  obtained  by  its  own 
outrHge.as  between  those  who  have  been  engaged  in  tramplingit  under  foot." 
Skeels  v.  Phillips,  54  111.  309.  To  the  same  effect  is  Nevstadt  v.  Hall,  58 
III.  172;  Craft  v.  SfcVononghy,  79  III.  846t  22  Amer.  Rep.  171;  Lane  v. 
Thomas,  37  Tex.  167;  Bead  v.  Smitfi,  60  Tex.  379;  Uulfiollm  v,  Voorhies, 

3  Mart.  (N.  S.)  46.  The  Iowa  supreme  court  affirmed  the  doctrine  that  the 
law  leaves  the  parties  to  a  contract  of  copartnership  for  an  ill^al  business  or 
purpose  where  it  finds  them,  and  will  not  entertain  an  action  for  an  account- 
ing in  respect  to  such  a  copartnership.  Anderson  v.  Potoell,  44  Iowa,  20; 
Boyd  V.  Barclay,  1  Ala.  34.  Hooker  v.  Vandetoater,  4  Denlo,  349,  was  an  ac- 
tion by  one  of  the  parties  to  a  combination  of  proprletora  of  forwarding  lines 
on  the  Erie  and  Oswego  canals  (having  for  Its  object  to  do  away  with  compe- 
tition, and  keep  up  the  price  of  freights  to  certain  rates  fixed  by  themselves) 
to  recover  profits  due  under  the  agreement  between  the  parties.  The  action 
failed;  the  court  holding  "that  the  transaction  amounted  to  a  conspiracy  to 
commit  an  act  *iDjuriouB  to  trade,'  within  the  legal  meaning  <tf  tbe  Btatato 
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denonnrlng  It  aa  a  crime,  and  was  therefore  illegal  and  void."  In  SUmton 
V.  Allen,  5  Denio,434.  the  action  was  upon  a  note  and  bill  of  «cohange  which 
arose  out  of  the  bosiness  of  the  same  combination  referred  to  in  Hooker  r. 
Vandewatert  tupra.  The  court  held  that  the  contract  between  the  parties  to 
the  combination  "unqnestionablj  contrHvened  public  poHcj.  and  whu  mani- 
festly injurious  to  the  interest  of  the  state;  hence  it  was  void  at  common 
law."  Atcfiewn  v.  Mallon,  43  N.  Y.  147.  Snell  v.  Jhoight,  120  Mass.  9. 
was  A  bill  in  equity  by  one  of  the  parties  to  a  contract  for  illegal  trading  with 
inhabitants  of  states  in  Insurrection  againrt  the  United  States  government, 
against  another  party  to  the  contract,  for  an  account  of  resulting  profits.  The 
court  said:  "It  is  well  settled  that  when  a  contract  is  ill^^,  and  prohibited 
by  law,  no  action  can  be  maintained  upon  it,  in  law  or  equity,  either  to  en- 
force its  obligations,  or  to  secure  its  fruits  to  either  party."  Dunham  v. 
Preshy,  120  Mass.  285,  presented  a  state  of  facts  similar  to  the  case  last  cited, 
and  a  like  appeal  to  equity  for  an  account  of  profits  of  the  illegal  trading.  In 
both  cases  the  relief  was  denied.  In  Coal  Co.  v.  Coal  Co.,  68  Pa.  ^t.  173, 
which  was  an  action  upon  an  accepted  draft,  it  was  set  up  as  a  defense  that 
it  was  given  for  a  sum  found  due  the  plaintiff  from  defendant  in  the  equali- 
zation of  prices  under  a  contract  to  which  they  and  three  other  coal  compa- 
nies were  parties,  which  provided  for  dividing  the  market  for  coal  from  cer- 
tain regions  among  the  parties  to  the  contract  in  certain  propoi-tions.  Its 
effect  was  to  control  the  price  of  coal  over  a  large  district.  The  court  held 
the  contract  to  be  illegal  and  void  by  thb  statute  of  New  York  against  con- 
spiracy, and  at  common  luw,  as  against  public  policy.  King  v.  Wtnantg,  71 
N.  C.  469;  fJoulU  v,  Kendall,  15  Neb.  549,  19  N.  W.  Bep.  483;  Uardp  v. 
Stonebraker,  31  Wis.  640;  Fairbank  v.  Leary,  40  Wis.  637. 

There  are  many  well-considered  cases  holding  that,  even  in  transactions  be- 
tween a  principal  and  his  agent  or  broker  in  illegal  grain,  stock,  or  other  spec- 
ulation, notes  given  for  losses,  advances,  or  profits  are  void,  because  of  their 
connection  with  the  illegal  adventure.  See  cases  above  cited,  especially 
parte  Bulmer,  Coal  Co.  v.  Coal  Co.,  Brown  v.  Tarkinglon,  Stanton  v. 
Allen,  and  others. «upm;  and  also  the  following:  Brown  v.  Turner,  7  Term 
U.  630;  Harley  v.  Btapleton,  24  Mo.  248;  Whiteaidea  v.  Hunt,  97  Ind.  191, 
49  Ainer.  Bep.  441;  Cunningfiam  v.  Bank,  71  Oa.  400,  51  Amer.  Bep.  266; 
Farnra  v.  (Sahell,  89  Pa.  St.  89;  Bdl  v.  Quinn,  2  Sandf.  146;  Banking  Co. 
V.  Hnuterberg,  103  III.  460;  In  re  Qreen,  7  Hiss.  338;  Barnard  v.  Bnckhans, 
52  Wis.  593,  6  N.  W.  Bep.  252,  and  9  N.  W.  Bep.  595;  Everingham  v.  31ei- 
ghan,  55  Wis.  354,  13  N.  W.  Rep.  269;  Lowry  v.  LUlman,  59  Wis.  197,  18 
N.  W.  Bep.  4;  Lemon  v.  Qronskopf,  22  Wis.  447.  No  action  can  be  main- 
tained to  recover  goods  sold  or  money  advanced  for  any  illegal  purpose,  {Ray- 
mond v.  Leavitt,  46  Mich.  447,  9  N.  W.  Bep.  525;  Sampson  v.  Shaw,  bupra;) 
money  sent  to  aid  the  Bebellion,  (Hanawr  v.  Doane,  12  Wall  342 ;  Iron  Co. 
V.  Spradley,  51  Ala.  171;  Booker  v.  Robbins,  26  Ark.  660;)  sale  of  liquor  on 
Sunday,  and  without  license,  {Melckoir  v.  McCarty,  31  Wis.  252 ;)  services  or 
lns3e.s  of  broker  in  wagering  contracts  for  grain,  {Irwin  v.  Williar,  110  U.S. 
499,  4  Sup.  a.  Bep.  160;  Higgina  v.  McCrea,  ll6  U.  S.  671,  6  Sup.  Ct.  Kep. 
557 ;)  moneys  paid  In  furtherance  of  a  contract,  the  object  of  which  is  to  vio- 
late the  spirit  and  policy  of  a  public  statute,  and  not  expended,  {Perkins  v. 
Savage,  15  Wend.  412.)    See.  also,  De  Groot  v.  Van  Ihizer,  20  Wend.  390. 

The  money  claimed  to  be  due  from  McGeocb  was  received  from  the  illegal 
Walker  wheat  comer,  and  was  to  be  accounted  for  between  Wells  and  Mc- 
Geoch.  Lemon  v.  ffroggkopf,  22  Wis.  451.  was  an  action  to  recover  on  a  note 
given  for  moneys  received  on  sale  of  lottery  tickets  for  plaintifT.  "It  was  as 
well  a  part  of  Ids  (Orosskopf's)  agency  to  receive  and  account  for  the  money 
as  to  sell  the  tickets.  And  an  action  to  recover  this  money  goes  In  affirmance 
of  the  illegal  contract,  and  to  enforce  the  performance  of  this  duty.  The  main 
-object  ot  Uie  agencQr  was  to  do  an  act  criminal  by  our  statute,— to  oogage '  ia 
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a  truffle,  not  merely  forbidden,  but  fraudulent  and  indictable.'  And  if  the 
agent  is  diahoneBt  in  tUe  transaction  of  the  buainesa,  if  he  refuses  to  acoount 
for  money  which  he  has  secured  for  the  tickets  sold  by  him,  should  the  court 
interfere*  and  enforce  the  performance  of  his  duty?  It  seems  to  us  that  the 
court  must  decline  to  interfere  on  either  side,  upon  the  maxim,  ex  turpi 
aawta  non  oritur  actio."  The  doctrine  of  tiiis  case,  thus  stated,  is  sound  in 
pi'inoiplfr,  and  in  liarmony  with  the  great  weight  of  autliuiity.  It  is  directly 
supported  by  the  cases  of  Boj/d  v.  Barclay,  Gregory  v.  Wilsnn,  and  Root  v. 
8tevemon,»upra;  and  also  by  £oo£A  v.  /focf^«on,  ti  Term  H.  405;  Kirkw-Mor- 
rou),  6  Heisk.  445;  Cfiappell  v.  Wygham,  4  Har.  &  J.  560;  Bretoer  v.  Kings' 
berry,  69  Ga.  754;  Campbell  v.  Anderson,  2  Duv,  3»4;  Wooten  v.  Miller,  7 
t>medes  Sn  M.  380;  Thome  v.  Inntrance  Co.^  80  X'a.  St.  15;  Soife  v.  Belmar, 
7  Jiob.  (N.  Y.)  80;  Overby  t.  Onerby,  21  La.  Ann.  493. 

Lton,  J.,  {after  stating  the  facte.)  Most,  if  not  all,  of  the  material  facts 
stated  in  the  flndings  and  opinion  of  the  county  judge,  are  well  sustained  by  the 
testimony,  and  wih  not  be  disturbed.  The  learned  judge  found  tliat  the 
wheat  deal  of  1882  and  the  lard  deitl  of  1883  were  illegal  transactions,  and 
held  tliHt  no  recovery  can  be  had  in  this  action,  t>ecau»e  the  claim  of  the  plain- 
tiff grows  out  of  Bucli  illegal  transaction.  Upon  that  theory,  the  findings  of 
fact  seem  to  be  sufficiently  full  and  comprehensive.  Much  testimony,  how- 
ever, was  given  on  the  trial,  directed  to  questions  of  fact  upon  which  the 
findings  are  silent.  JJuring  the  term  at  wliich  the  decision  was  rendered  and 
the  findings  filed,  counsel  for  Mr.  Wells,  the  plaintiff,  asked  the  court  to 
make  addiLloniil  findings  upon  a  large  number  of  questions  thus  omitted  there- 
from. "Whereupon  [as  stated  in  the  bill  of  exceptions]  the  court  ruled  that 
the  request  should  imve  been  made  before  the  findings  liad  been  made  and 
filed  by  the  court;  and  the  court  refused  to  pass  upon  the  question,  and  dis- 
missed the  application,  and  refused  to  look  into  or  examine  tlie  requeata  8ut>> 
miLted." 

The  ground  upon  which  such  refusal  Is  rested  is  untenable.  A  party  to  an 
action  in  whicli  it  is  the  duty  of  the  court  to  file  findings  of  fact  cannot  know 
in  advance  of  such  filing  what  they  will  be.  He  may  rely  upon  the  presump- 
tion that  tlie  court  will  discharge  its  duty  by  finding  upon  all  disputed  ques- 
tions of  fact  involved  in  the  case,  and  he  cannot  be  put  in  default  because  be 
has  failed  to  indicate  to  the  court  in  advance  the  specific  facts  upon  which  he 
denires  findings.  It  is  sufficient  to  secure  a  review  by  this  court,  on  appeal, 
if  due  exception  be  taken  tliat  the  findings  fail  to  cover  and  include  certain 
specified  material  questions  of  fact  litigated  on  the  trial. 

In  the  view  we  have  taken  of  this  case,  (which  is  hereinafter  expressed,) 
some  of  the  omitted  propositions  of  fact  are  material  to  a  correct  determina- 
tion thereof.  At  the  risk  of  some  repeiition  of  what  appears  in  the  decision 
and  findings  of  the  county  court,  a  statement  of  the  case  including  such 
omitted  facts,  as  the  same  appears  in  the  pleadings,  findings,  and  evidence, 
will  now  Iw  made,  after  which  the  law  of  the  case  will  be  considered. 

1.  From  January  1,  1881,  to  June  16, 1888,  the  defendant,  Peter  McGeoch, 
was  engaged  in  the  city  of  Milwaukee  in  the  business  of  a  broker  and  com- 
mission merchant,  dealing  in  grain  and  other  produce,  under  the  name  and 
style  of  P.  McQeoch  &  Co.  During  the  same  time,  he  was  a  partner  in  the  firm 
of  McGeoch,  Everingham  &  Co.,  which  was  engi^ed  in  a  like  business  in 
Chicago,  operating  on  the  board  of  trade  in  t^at  city.  There  were  four  part- 
ners in  the  firm,  but  McGeoch  owned  a  one-half  interest  in  its  business  and 
profits,  and  was  the  leading  partner  therein.  During  the  whole  time  afore- 
Siiid,  tlie  parties — Wells  and  McGeoch — were  jointly  interested  as  partners  in 
very  extensive  transactions  in  grain,  lard,  pork,  and  other  commodities. 
These  transactions  were  mostly  in  futures,  that  is,  purchnsee  and  sales  for 
future  delivery,  and  were  conducted  by  McGeoch  aloue,  Uuough  bis  stud  Orm 
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In  Chicago  and  his  Milwnukee  house.  There  were  many  hundreds  of  such 
transactions,  and  they  amounted  in  the  aggregate  to  many  millions  of  dollara. 
In  February,  1882,  the  paities  settled  and  adjusted  their  previous  dealings  on 
joint  account,  and  the  profits  of  each  were  found  to  be  over  ^00,000.  This 
sum  includes  the  profits  of  each,  amounting  to  over  $278,000,  in  an  extensive 
deal  in  pork  and  ribs.  Tlie  parties  then  engaged  in  a  wheat  deal  In  Chica;;o 
in  connection  with  others.  This  speculation  is  known  as  the  "April  (1882) 
comer  in  wheat."  It  was  prosecuted  with  energy,  sagacity,  and  courage, 
and  resulted  in  a  successful  corner  of  the  market,  and  in  a  ntjt  profit  to  Wella 
and  McGeoch  of  »278.705.67.  or  8139,352.78  each.  The  final  result  of  tliis 
deal  was  reported  by  McGeoch,  Everingham  &  Co.,  at  Oiicago,  to  the  liouse 
of  P.  McQeoch  tSt  Co.,  at  Milwaukee,  and  the  aggregate  profit  of  the  two  par- 
ties was  credited  in  the  books  of  the  latter  house  to  XX  account.  It  was  not 
entered  up  to  the  credit  of  the  respective  paities,  because  a  suit  was  then 
pending  which  might  result  (but  never  did)  in  changing  the  figures  som^ 
what.  The  fact  that  the  amount  so  entei*ed  had  not  been  divided  between 
the  parties  on  the  books  of  F.  McGeoch  &  Co.  seems  to  have  been  overlooked 
or  forgotten,  and  so  it  remained  therein  as  originally  entered.  Wells'  share 
of  the  profit  on  the  whe<'tt  deal  of  1882  was  left  in  the  hands  of  McGeoch  for 
future  operations,  and  the  credit  of  3278,705.57  to  XX  account  was  trans* 
ferred  to  the  credit  of  McGeoch  alone  on  the  books  of  the  Chicago  house.  The 
joint  adventures  of  the  parties,  under  the  direction  an  management  of  Mo- 
Geoobi  were  continued  until  the  failure  of  the  Chicago  bouse,  June  16. 1883. 
There  wai  a  lane  number  of  tranaactions  during  th&  time, — some  of  which 
resulted  in  proflte  to  the  parties;  oUiera,  in  loea.  These  were  reported  to  the 
Milwaukee  house,  and  Wells'  share  of  sach  pro6tB  and  loss  were  entered  in 
the  Indka  of  that  house  to  his  account,  but  stood  to  the  credit  of  McGeoch  on 
the  books  of  McQeoch,  Everingham  &  Co.  On  June  16,  1883,  the  aggregate 
of  profits  over  losses  in  those  trimsactlons  belonging  to  Wells  (excluding  the 
lard  deal  hereafter  mentioned)  amounted  to  $100,4^.89.  Early  In  1883,  the 
parties  inaugurated  in  Chicago  what  is  called  the  "lard  deal;"  or  perhapa, 
rather,  McGeoch  inaugurated  it,  and  Welhr  soon  thereafter  took  a  joint  \ntet- 
est  thei-ein  witli  him.  This  was  a  deal  in  April,  Hay,  June^  and  July  lard. 
Through  the  Chicago  house,  they  purchaaed  oash  lard,  and  lard  for  future  de- 
livery, in  enormous  quantities.  Their  traiuaotlonB  amount  to  over  $12,000,- 
000.  Of  course,  vast  sums  of  mon^  were  required  to  cany  on  the  deal. 
Wells  authorised  McQeoch  to  use  In  the  deal  all  his  funds  Jn  the  hands  of 
McGeoch,  and  the  same  were  so  used.  Tb^  raised  on  their  Individual  notes, 
from  various  banks,  9950,000,  and,  by  hypothecation  of  cash  lard  which  they 
held,  they  raised  nearly  94,000.000  more.  To  the  above  sum  should  be  added 
any  sums  which  McQeoch  furnished  and  put  into  the  deal.  All  these  con- 
tracts for  lard  were  made  iay  the  firm  of  McGeoch,  Everingham  A  Go.  as 
principle.  Ko  account  with  Wells  was  kept  on  the  books  of  that  firm,  hut 
the  lard-deal  account  therein  was  designated  as  "41. "  Transactions  relating 
to  that  deal  were  frequently,  perhaps  daily,  teansmltted  to  F.  McQeoch  &  Co., 
at  Milwaukee.  To  carry  the  deal  to  a  successful  termination,  Wells  and  Mc- 
Geoch were  forced  to  buy  all  the  lard  in  the  market.  Ttie  quantity  thrown 
npon  the  market  was  unexpectedly  large,  and  additional  large  sums  of  mon^ 
were  required  for  such  purchases,  as  well  as  for  margins  on  purchases  for 
future  delivery.  The  financial  ability  of  the  operators  was  not  equal  to  the 
emergency.  The  crisis  came  June  16.  1883.  The  parties  were  unable  to 
furnish  any  more  money  to  their  brokers,  and  the  latter  could  not  put  up 
certain  large  margins  regularly  required  of  tliem  under  the  rules  of  tlie  board 
of  trade,  to  which  they  were  subject;  so  the  firm  of  McQeoch,  Everingham 
&  Co.  failed,  and  the  l&rd  deal  collapsed,  entailing  an  enormous  loss  upon 
its  operators.  Many  actions  were  at  once  brought  against  the  parties,  and 
against  McGeoch,  Everingham  &  Co.,  by  the  creditors  of  that  firm,  both  In 
v.36N.w.no.lO— 60 
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Illinois  and  Wiscondn.  Both  piirtiee  nalded  In  Milwaukee.  In  one  of  the 
Baits  against  the  firm  of  MoGeodi,  Everlngham  A  Co.,  a  receiver,  a  Mr. 
Bensley,  was  appointed.  The  appointment  was  a'most  fortunate  one  for  the 
parties  interested.  The  receiver  at  onoe  qtiallfled«  and  entered  upon  the  da* 
ties  of  his  office.  He  gathered  in  the  scattered  assets  of  the  firm,  and  set 
himself  to  ascertain  the  extent  of  Uie  disaster,  and  the  means  of  repairing  it, 
as  far  as  possible.  Before  the  end  of  June,  he  Informed  the  parties  that  the 
debts  of  the  firm,  estimated  at  about  $1,300,000.  (over  dl.OOO.OOO  of  which 
was  on  account  of  the  lard  deal,)  could,  in  his  opinion,  be  compromised  at  50 
oents  on  the  dollar,  if  the  money  oould  be  furnished  soon;  and  that  with 
$450,000  in  cash,  and  the  assets  of  the  firm  in  liia  hands,  estimated  at  some- 
thing over  ttSOO.OOO,  he  could  pay  all  the  liabllitieB,  and  thus  relieve,  not 
only  the  firm,  but  WeUs  and  HcGeoch,  from  the  enormous  Indebtedness  re- 
sulting from  the  failure  of  the  lard  deal.  Thereupon  nwotlations  were  had 
between  the  parties,  resulting  in  the  contract  at  July  17,  1883,  which  is  set 
out  in  full  in  the  foregoing  statement  of  facts.  Each  pwty  [Aid  to  the  re- 
otiver  $225,000,  as  therein  agreed;  and  with  that  money,  and  the  proceeds  of 
the  assets  of  the  firm  which  came  to  his  hands,  (such  proceeds  amounting  to 
nearly  $340,000,)  the  receiver  procured  the  discharge  of  all  the  indebtedness 
of  the  firm,  paid  all  costs  in  pending  suits,  and  all  expenses  uf  his  receiver- 
ship, and  paid  a  surplus  of  nearly  $28,000  to  the  partners  In  that  firm ,  other 
than  McQeoch. 

Thus  far  the  transactions  b^ween  the  parties  are  narrated  in  the  findings 
ot  the  county  court  substantially  as  here  stated,  and  perhaps  more  fully.  We 
now  proceed  to  state  certain  facts  proved  on  the  trial  to  which  little  or  no  ref- 
erence is  made  in  the  findings.  Each  party  had  invested  a  large  sum  of  money 
in  the  lard  deal,  which  was  irretrievably  lost.  They  jointly  owed  other  large 
sums,  for  the  payment  of  which  both  were  legally  liable.  Titter  financial  ruin 
of  both  was  imminent,  and,  naturally,  both  were  anxious  to  avert  it  if  possible. 
The  receiver  was  pressing  a  compromise  upon  the  creditors  of  Mc(}eoch.  Ever^ 
ingham  &  Co.,  and  had  eiwressed  the  opinion  to  the  parties  that  with  the  as- 
sets in  his  hands,  and  $450,000  in  «ash  additional,  he  could  pay  off  the  liabili- 
ties of  the  firm ;  most  of  which  were  Incurred  on  account  of  the  parties  in  the 
lard  deal.  Under  these  circumstances,  the  {Arties,  aided  by  legal  advisers, 
met,  negotiated,  and  entered  intothecontractofJaly  17,1883.  Fending  such 
negotiations,  and  as  part  thereof,  McGeoch  represented  to  Wells  that  the  latter 
had  a  credit  with  him  of  a  little  over  $100,(X)0,  being  his  share  of  the  profits 
of  their  joint  operations,  and  that  he  had  invested  it  in  the  lard  deal,  pursu* 
ant  to  the  authority  which  Wells  gave  him  to  do  so.  He  also  stated  to  Wells 
that  he  (McOeoch)  had  invested  $700,000  in  the  deal,  including  a  note  to  a 
bank  of  $250,000.  The  parties  then  owed  to  banks,  on  their  individual  notes, 
$950,000.  including  the  $250,000  just  mentioned.  Each  was  a  party  to  all 
these  notes,  either  as  maker  or  indorser.  McGteoch  thereupon  proposed  to 
Wells  that  he  (Wells)  should  assume  payment  of  the  remaining  $700,000; 
McGeoch  assuming  payment  of  the  $250,000.  As  McCreoch  represented  the 
matter,  this  would  make  Wells'  payment  on  account  of  the  deal,  in  round 
numbers,  $8(X),000,  and  McGeoch's,  $700,000.  To  equalize  these  payments, 
it  was  agreed,  after  some  negotiation,  that  McGeoch  should  pay  ^5,000  on 
one  of  the  bank  notes  assumed  by  Wells,  and  should  give  the  indemnity  con- 
tained in  the  contract  of  July  17,  1883.  It  may  be  observed  here  that  on  the 
above  basis,  to  have  made  the  payments  of  these  parties  equal  in  amount, 
McGeoch  should  have  paid  $50,000  to  Wells,  or  on  his  account,  whereas  he 
paid  $25,000.  Thus,  Wells  allowed  McGeoch  $25,000  for  the  indemnity  just 
mentioned.  It  is  perfectly  obvious  that  the  result  of  this  agreement  was  that 
Wells  assumed  to  pay  $25,000  more,  and  McGeoch  the  same  sum  less,  than 
one-half  the  losses  of  the  deal.  The  sums  theretofore  put  in  the  deal  by  each 
party,  and  the  sums  assumed  by  each  on  account  of  existing  indebtedness  to 
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banks,  hsvlog  tfans  been  adjusted  and  equalized  on  the  basis  of  McGeoch's 
representations,  each  party  agreed  to  raise,  and  did  raise,  and  pay  to  tlie  re- 
ceiver, his  agreed  proportion  of  the  amount  estimated  to  be  necessary  to  dis- 
charge the  liabilities  above  mentioaed.  Such  negotiations  were  had,  and  the 
contract  of  July  17,  1883,  was  entered  into,  with  the  express  understanding 
between  the  parties  that  the  money  of  Wells  in  the  hands  of  McGeoch,  the 
^75.000  of  bank  indebtedness  assumed  by  Welts,  and  the  »225>000  paid  by 
him  to  the  receiver,  equated  one-half  the  losses  by  the  lard  deal,  plus  825,000. 
including  costs  and  expenses  of  closing  out  the  deal;  and  that  the  3275.000 
assumed  by  McGeoch,  the  $225,000  paid  by  him  to  the  receiver*  and  the  sums 
put  into  the  deal  by  him  before  the  failure,  would  equal  on&Jutlf  of  such  net 
loss^minus  925,000. 

The  evidence  leaves  no  room  for  doubt  that  McGeoch  represented  to  Wells 
that  he  had  put  Into  the  lard  deal  8700,000.  including  the  bank  debt  of  0250,- 
000  assumed  by  him,  or  8450,000  without  it;  and  that  the  balance  in  bis  hands 
to  the  credit  of  Wells  was  but  8100,455.59.  His  attorneys,  to  his  knowledge, 
were  notified  in  writing  by  the  attorneys  of  Wells,  before  the  contract  of  July 
17th  was  executed,  that  Wells  would  execute  it  on  the  faith  of  these  represen- 
tations; and  neither  McGeoch,  nor  his  attorney  for  him,  denied  that  he  made 
such  representations.  Further,  one  of  McGeoch's  attorneys  drew  and  deliv- 
ered to  the  attorneys  of  Wells  a  memorandum  in  which,  after  referring  to  cer- 
tain indebtedness,  it  Is  said  that  the  same  "is  exclusive  of  81.500.000  which 
the  two  parties.  Wells  and  McGeoch,  severally  owe  at  the  bank,  or  haveraised. " 
etc  The  amount  owing  at  the  bank  was  8950,000;  leaving  8550,000  as  the 
sum  raised  and  put  in  the  deal  by  both  parties.  Of  this  last  sum  it  was  stated  by 
McGeoch  that  Wells  had  put  in  only  a  little  over  8100,000;  thus  leaving  his 
(McGeoch's)  investment  in  the  deal  nearly  8450,000,  exclusive  of  the  8250,000 
raised  by  him  at  the  bank.  This  memorandum  was  so  delivered  before  the 
contract  was  signed,  and  McGeoch  sawlt,  and  made  no  objeotionto  It.  It  has 
the  force  of  a  direct  statement  to  Wells  that  he  (McGeoch)  had  thus  actually 
invested  in  the  deal  8700,000,  including  the  bank  debt  of  $250,000.  Besides, 
the  oral  testimony  alone,  on  the  same  subject,  is  quite  anfflcient  to  prove  that 
such  misrepresentations  were  repeatedly  made  by  McOeooh  to  Wells  during 
the  n^tlations. 

2.  The  conclusions  we  have  reached  as  to  the  law  of  this  case  render  it  nec- 
essary to  determine  the  following  questions:  First.  Were  such  representa- 
tions true  or  false?  If  false,  seooTid,  were  they  fraudulently  made  by  Mc- 
Geoch? And,  third,  did  Wells  rely  upon  them,  and  make  and  perform  the 
contract  of  Jnly  17,  1883,  on  the  faith  of  them,  believing  them  true? 

First.  Were  the  above  representations  true  or  false  ?  It  is  admitted  by  all 
the  counsel  that  McGeoch  retained  in  bis  hands  the  share  of  Wells  in  the 
profits  of  the  wheat  deal  of  1882,- being  813^.352.78.  and  that  he  invested 
the  same  by  authority  of  Wells  in  the  lard  deal.  Hence  the  representation 
that  the  amount  of  ttte  money  of  Wells  in  his  hands  which  he  so  invested 
was  but  8100,455.59  was  not  true;  the  actual  amount  was  8239,80S-17.  As 
to  the  repi-esentation  by  McGeoch  tliat  he  had  put  into  the  lard  deal  8700,000. 
Ms  counsel  claim  thHt  it  was  substantially  true.  A  large  amount  of  testi- 
mony is  directed  to  this  point;  and  much  argument  has  been  employed,  and 
many  ingenious  theories  advanced,  by  both  parties,  to  demonstrate  the  truth 
or  falsity  of  this  representation.  To  one  not  an  expert  accountant,  the  com- 
bination of  figures  and  accounts  involved  in  these  theories,  and  pressed  upon 
us  In  the  argument,  are  quite  bewildering,  and  it  must  be  added  that  none  of 
them  are  satisfactory.  Fortunately,  ttte  record  furnishes  us  the  means  of 
solving  the  question.  It  Is  an  admitted  fact  In  the  case  that  the  losses  in  the 
lard  deal  amounted  to  82,352,036.52.  Ttie  proofs  are  very  satisfactory  ttiat, 
by  the  compromise  with  the  creditors  of  McGeoch,  Everingham  &  Co.,  there 
was  rdeased  on  aocouat  at  the  indebtedness  incurred  in  the  lard  deal  $513,- 
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537.76.  This  appears  in  the  teetimonj' of  Stoltz,  the  book-keeper  of  that  firm, 
and  by  an  account  furnished  bj  him,  showing  the  entries  made  in  the  books 
of  that  firm,  after  its  debts  and  the  expenses  of  the  receiver  Iiad  been  paid,  to 
balance  and  close  the  accounts  of  the  firm.  It  is  undisputed.  Moreover,  it 
is  just  about  the  sum  weshould  expect  to  find;  for  such  indebtedness  amounted 
to  something  over  $1,000,000,  and  the  amount  released  hy  the  compromise 
was  50  per  cent,  thereof.  Deducting  the  amount  released  by  the  compromise 
from  the  total  loss,  we  have  d  1,838,498.76,  which  Is  the  amount  paid  by  both 
parties  on  account  of  losses,  including  the  costs  and  expenses  above  men- 
tioned. Of  this  last  sum  it  is  conceded  that  Wells  paid  $1,139,808.17.  As  a 
matter  of  course,  the  difference  l>etween  the  two  sums  last  mentioned,  which 
is  $698,690.59,  is  the  total  sum  paid  by  McGeoch.  Deduct  therefrom  the  atim 
afterwards  paid  by  him  to  the  receiver,  and  we  have  9473,690.59;  which  is 
the  amount  he  had  put  into  the  lard  deal,  when  he  represented  to  Wells  thHt 
he  had  thus  put  in  $700,000.  He  therefore  overstated'  his  investment  $226,- 
309.41,  in  addition  to  the  understatement  of  Wells*  investment  above  men- 
tioned. The  following  table  will  show  the  above  computation  in  a  more  con- 
densed form: 

Total  loss,  $2,352,036  52 

Ueleased  by  the  compromise,  -        -        -  513,537  76 


Paid  by  both  parties  $1,838,498  76 

Wells  paid— 

To  banks,   $675,000  00 

In  McGeoch's  hand,  admitted  by  him.  100,455  39 

One-half  proat  of  wheat  deal  of  1882,  in 
McGeoch's  hands,  not  apucounted  for  by 
him.   139.352  78 

Bald  to  receiver,        ...  225,000  00 


1,139,808  17 


McGeoch  invested  In  lard  deal  $698,690  59 

Deduct  his  pajmieut  to  receiver,        ...  225.000  00 

Faid  by  HcGeooh  before  July  17,  1883.    -         -        -     $473,690  59 


McQeoch  represented  his  investment  to  be,  -  -  $700,000  00 
He  actually  had  invested  only,     ....      473.690  5d 


McOeoch  overstated  his  paymunts^     -        -  $226,309  41 

He  understated  the  amount  of  Well's  money  tn  hia  hands,       139,352  78 

Total,  $365,662  19 

This  method  of  ascertaining  the  amount  paid  in  the  lard  deal  by  McGeoch 
renders  it  quite  untjecessary  to  ascertain  the  sources  from  whence  Uie  money 
came.  The  amount  may,  probably  do^,  include  the  capital  of  McOeoch  in- 
vested In  the  firm  of  McGeoch.  Everingham  A  Go.,  a^  his  share  of  the  com- 
missions theretofore  earned  by  that  Hrm.  It  la  maintained  by  counsel  (or 
Wells  tliat,  by  the  terms  of  the  settlement  between  the  parties,  these  itema 
were  not  to  be  allowed  to  Me(ieoch.  We  do  not  so  understand  the  proofii. 
The  testimony  on  that  subject  was  given  by  Mr.  WinBeld  Smith,  one  of  Wells' 
attorneys,  who  took  a  leading  part  for  Wells  in  the  n^otiations  which  re- 
sulted in  tlie  contract  of  July  17, 1883.  He  testified  that,  during  the  nc^ 
tiations.  (probably  near  the  dose  thereof,)  he  had  a  conversation  with  McGeoch 
and  Mr.  iTinches,  (one  of  his  counsel.)  In  which  McGeooh  assented  to  the  prop- 
osition that  the  capital  stock  of  the  firm  "  was  not  to  be  oonsidered  one  of  the 
debts  due  from  the  firm  wliich  McGeoch  and  Wells  would  have  to  assume  or 
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«ndeiwor  to  pay,  ia  whole  or  in  part."  This  proposition  seems  to  have  been 
carried  out.  The  representations  made  by  McOeoch  as  to  the  amount  he  had 
invested  in  the  lard  deal  were  made  before  tlie  above  conversation  took  place; 
and.  in  order  to  determine  whether  such  representations  were  fraudulent  or 
not,  all  the  money  be  so  invested,  no  matter  from  what  source  derived,  should 
be  allowed  him.  Moi-eover,  aside  from  the  question  of  fraud,  in  an  account- 
ing between  the  parties  of  their  investments  in  tlie  lard  deal,'  we  do  not  think 
,  the  above  understanding  or  agreement  as  to  capital  is  sufficiently  broad  to  ex- 
clude the  allowance  to  McGeoch  of  the  proceeds  of  bis  share  of  capital  and 
commission  which  he  had  theretofore  drawn  oat,  and  invested  in  such  deal. 
The  allowance  of  these  items  to  him  does  not  seem  to  conflict  with  the  agree- 
ment that  the  capital  stock  of  the  firm  was  not  to  be  considered  a  debt  of  the 
Arm  which  Uie  parUes  were  to  assume  or  endeavor  to  pay.  The  agreement 
was  satisiled  when,  by  the  failure  of  the  flrm.  the  partners  therein,  other  than 
.McGeoch,  lost  a  large  portion  of  the  capital  they  bad  invested  in  business. 
lloG«och'8  capital  and  his  share  of  the  oommlssions  had  already  been  drawn 
out,  and  inveeted  in  the  d^,  and  the  amoant  thereof  thereto  ceased  to  be  a 
liability  of  the  Arm.  Ttw  agreement  affects  only  such  capital  as  remained  a 
liability  of  the  Ann. 

Seamd,  Having  determined  that  AfoOeoeb,  in  his  own  intereet.  overstated 
to  Wells  hia  investment  In  the  lard  deal,  and  understated  the  amount  of  Wells' 
money  In  his  hands  which  he  (McGeoch)  invested  in  tlie  same  deal,  and  hav- 
ing determined,  also,  the  aggregate  amount  thns  overstated  and  understated, 
we  will  now  proceed  to  consider  whi^ier  snch  misrepresentations  were  frand- 
ulenUy  made  by  McGeoch.  This  qnestion  requires  but  littie  discussion.  If 
McGeoch  knew  that  tie  was  overstating  his  own  Inveelment.  or  understating 
the  amount  of  Wells*  money  in  his  hands  which  he  invested  in  the  lard  deal, 
his  representations  were  ^udulent.  If  such  representations  were  made  In 
ignorance  of  the  real  ftiets,  they  vne  equally  fraudulent;  the  frand  in  the 
latter  case  consisting  in  his  assuming  to  know  facts,  adverse  to  the  interests 
of  Wells,  which  he  knew  nothing  about,  and  which  had  no  existence.  Miner 
V.  Medbury,  6  Wis.  295.  It  would  be  unreasonable  to  hold  McGeoch  to  the 
duty  of  exact  knowledge  of  the  amoant  of  his  investments,  but  it  is  not  un- 
reasonable to  hold  him  to  the  duty  of  knowing  approximately  suoh  amounts. 
The  books  of  his  two  houses,  at  Chicago  and  Milwaukee,  would  have  shown 
those  facts  with  reasonable  accuracy,  had  he  consulted  them ;  and  it  would 
not  have  been  a  difficult  matter  for  him  to  obtain  the  information  at  very 
short  notice.  The  county  court  found  that  he  was  no  book-keeper,  but  this 
finding  must  be  taken  with  some  qualification;  It  probably  means  that  he  was 
not  an  expert  book-keeper.  It  certainly  cannot  be  truthfully  said  of  a  man 
who  had  capacity  to  conduct,  and  did  conduct,  commercial  transactions. 
Amounting  to  railJions  of  dollars  in  each  year,  usually  with  great  success,  and 
who  can  claim  rank  with  the  ablest  business  men  in  the  county,  tliat  he  has 
no  knowledge  of  book-keeping.  But,  if  he  was  unable  to  ascertain  the  amount 
of  hia  investments  by  a  personal  examination  of  his  own  books,  he  had  in  his 
employment  capable,  expert  bo(A-keepers.  who  kept  such  books,  and  who  knew 
all  about  their  contents,  who,  if  desired,  wouM  readily  have  given  him  the  re- 
quired information.  In  the  circumstances  of  this  case,  there  is  no  admissible 
theory  upon  which  it  can  be  truly  said  that  such  erroneous  misrepresentations 
are  consistent  with  honesty  of  purpose.  He  either  knew  that  the  representa- 
tions were  grossly  false,  or  he  made  them  recklessly,  without  stopping  to  in- 
quire whether  they  were  true  or  false.  In  either  case,  as  before  observed,  the 
misrepresentations  were  fraudulent. 

Third.  We  are  now  to  inquire  whether  Wells  relied  upon  such  false  and 
fmudutent  misrepresentations  made  by  McGeoch,  and  made  and  performed 
the  contract  oi  July  17. 1883,  on  the  faith  of  them,  believing  them  to  be  true. 
The  pnwb  tend  to  show  that  the  accounts  at  the  tranaactious  In  Chicago  on 
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the  laid  deal  were  frequentlj  transmitteil  to  P.  McG«och  A  Co.,  at  Milwaukee, 
ami  that  Wells  liad  free  acosBS  to  them.  From  this  it  fa  argued  that  he  might 
have  known,  had  he  taken  the  trouble  to  ioveetigate,  the  true  oonditlon  of  tlie 
deal,  at  any  glYen  time*  and  that  hie  fidlure  to  do  so  was  negligence  which  is 
fatal  to  his  right  to  recover  in  this  aetion.  It  may  be  true  that  Wells  had  ac- 
cess to  the  means  of  thus  ascertaining  the  condition  of  the  deal,  and  the  amount 
invested  therein  by  ifoGeoch;  but  It  la  certain  that  ha  did  not  do  so.  When 
we  consider  the  extent  and  mi^nitude  of  the  transactitms  at  the  deal,  tb» 
length  of  time  which  they  cover,  and  that  none  of  them  occurred  under  the 
personal  supervision  of  Wdls;  ftnd  the  further  foctSt  whidi  dearly  appear  In 
the  evidence,  that  Wdls  had  moat  unbounded  confidence  in  the  ability  and  In- 
tegrity of  McGteoch.and  in  none  ot  Uieir  numeroua  transactions  had  be  given 
any  personal  attention  thereto,  buttrusted  entirely  to  McGeoch, — wecannotsay 
that  he  was  guilty  of  negligence  in  failing  to  keep  himself  personally  advised 
of  the  condition  of  the  deal  In  other  words,  we  tlifnk  he  had  a  right  to  rely 
upon  the  representations  of  MoGeoch  in  respect  to  the  amount  of  money  in- 
vested by  him  in  the  deal,  both  of  his  own  money  and  that  of  Wells.  As  to 
the  CISD.OOO  of  Wells'  money  in  hia  hands,  being  the  profit  of  the  wheat  deal 
of  1882,  it  ia  sufficient  to  say  that  Wells  had  not  for^ten  that  he  had  that 
sum  in  the  hands  of  McOeoch,  but  he  supposed  the  dealings  on  their  joint 
<»unt.  after  the  wheat  deal,  had  reduced  that  amount  to  a  littleover  $100,000. 
The  representation  of  McGeoch  in  that  behalf  was,  in  effect,  (though  not  in 
words,)  that  it  had  been  bo  reduced.  Wells  had  kept  no  account  of  those  deal- 
ings; trusting,  as  he  had  a  right  to  do,  to  the  integrity  of  MoQeoch  to  properly 
account  for  all  auma  in  his  hands.  He  was  justifiably  ignorant  of  the  fact 
that  their  joint  dealings,  after  the  wheat  deal,  had  resulted  in  a  profit  to  him 
of  over  $100,000,  which  MoGeoch  had  in  his  handa.  leaving  the  8139,000  in- 
tact.  McGeoch  cannot  now  be  heard  to  aay,  after  Wells  had  trusted  him  so 
implicitly,  that,  although  he  grossly  and  fraudulently  ndsrepresented  the 
amount  of  their  respective  investments,  still  that  Wells  had  no  right  to  believe 
his  statements.  We  do  not  care  to  discuss  this  qnestion  further.  The  testi- 
mony convinces  ns  that  Wells  had  the  right  to  rely  upon  the  statement  of  Mo- 
Geoch in  the  premises,  that  he  did  rely  upon  them  implicitly,  and  that  on  Um 
faith  of  them,  and  iMlieving  them  to  be  true,  he  paid  a  very  lai^  sum  of  money 
to  discharge  their  joint  liability  over  and  above  what  he  ought  to  have  paid 
on  the  basis  upon  which  the  transactions  were  settled,  and  wtwt  he  would  have 
paid  had  McGeoch  truly  stated  his  investments. 

3.  We  are  now  to  coiwider  the  law  of  the  case  applicable  to  the  foregoing 
facts.  The  judgment  of  the  county  court  is  rested  upon  the  propositions  that 
the  wheat  deal  of  1882  and  the  lard  deal  of  1883  contravened  a  statute  of  Illi- 
nois, and  were  illegal  transactions ;  that  Wella  was  obliged  to  trace  his  alleged 
right  to  recover  in  this  action  through  such  illegal  transactions;  and  hence 
that  he  cannot  recover  therein. 

In  addition  to  pleading  the  illegiallty  of  those  deals  as  defenses  to  the  action. 
McGeoch,  through  hla  counsel,  has  expressed  to  us,  in  strong  and  earnest  lan- 
guage, the  wrong  and  Injustice  and  the  enornkity  of  the  evils  which  neces- 
sarily result  from  anch  illegal  transactions,  and  has  also  denounced  them  as 
crimes  against  the  public.  Also,  counsel  cited  several  cases  in  which,  in  most 
impressive  language,  the  Immorality  and  Illegality  of  such  transactions  are 
asserted.  We  cordially  indorse  all  that  was  said  to  us  on  that  subject  in  the 
arguments,  as  well  as  the  language  of  the  courts  to  which  our  attention  has 
been  called.  When  we  said  in  Melchoir  v.  McCarty,  31  Wis.  252,  that  "all 
contracts  which  are  repugnant  lo  justice,  or  founded  upon  an  immoral  oon- 
sideration.or  which  are  gainst  the  general  policy  ot  the  common  law.orcon- 
trary  to  the  provisions  of  any  statute,  are  void;  and  that.  If  a  party  claiming 
a  right  to  recover  a  debt  is  obliged  to  trace  his  title  or  right  to  the  debt  through 
any  such  illegal  contract,  he  cannot  reoover,  because  be  cannot  be  allowed  to 
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inore  the  ill^al  contract  as  the  foandatlon  for  his  right  of  RCOTery," — we 
stated  the  rule  as  strongly  as  any  court  has  stated  it.  To  that  mle  this  court 
has  rigorously  adbored.  The  rule  is  elementary,  and  we  are  not  aware  of  any 
adjudication  which  has  denied  or  shaken  it.  Numerous  oases  sustaining  it 
will  be  foand  In  the  brief  of  the  learned  counsel  for  McGeoch.  It  is  unneces- 
sary to  cite  them  here,  but  reference  to  them  will  be  made  in  the  report  of  the 
case.  Thus  far,  we  are  in  entire  accord  with  McGeoch,  his  counsel,  and  the 
learned  countyjudge.  We  have  nodoubtthecountycourtruledcorrectlythat 
the  wheat  deal  of  1882  and  the  lard  deal  of  1883  were  illegal  transactions,  un- 
der the  statutes  of  the  state  of  Illinois.  They  were  also  Illegal  at  the  common 
law,  as  against  public  policy.  However,  the  nature  of  the  wheatdeal  of  1882 
seems  to  be  of  little  importance  in  the  case.  Wells*  share  In  the  profits  of  that 
deal  was  left  in  the  hands  of  McOeoch,  and  him  invested  in  the-  lard  deal 
by  consent  and  direction  of  Wells.  Had  McOeooh  paid  the  tlSd.OOO  to  Wella, 
and  had  Wells  subsequently  returned  it,  or  a  like  amount,  to  McGeoeh,  to  be 
invested  in  the  lard  deal,  It  would  not  be  claimed,  we  think,  by  any  one,  that 
the  illegality  of  the  whtot  deal  would  alone  protect  McQeoch  from  accounting 
to  Weils  for  the  money.  We  think  the  transaction  which  actually  took  place 
is,  in  legal  effect,  the  exact  equivalent  to  the  one  supposed. 

Seamd.  If  it  be  true,  as  the  oounty  court  held,  that,  in  order  to  establish 
his  demand  against  McGeoch,  Wells  was  obliged  to  trace  his  claim  through 
such  ilt^al  transactions,  the  county  court  was  right  in  dismissing  the  com- 
plaint. We  are  clearly  of  the  opinion,  however,  that  the  ruling  of  the  county 
court  in  this  behalf  is  erroneous.  The  gravamen  of  this  action  is  the  fraud 
of  McQeoch  in  misrepresenting  to  Wells  the  amount  of  their  respective  in- 
vestments in  the  lard  deal.  Although,  in  form,  the  demand  of  the  complaint 
is  that  the  account  of  the  transactions  In  that  deal  should  be  surcharged  and 
corrected,  yet,  in  substance  and  effect,  the  action  is  to  recover  damnges  suf- 
fered by  Wells  by  reason  of  the  fraud  of  McGeoch.  The  lard  transaction  is 
only  involved  incidentally  in  the  case.  It  is  resorted  to  only  for  the  purpose 
of  ascertaining  whether  the  representations  made  by  McGeoch  were  true  or 
false.  There  is  no  rule  of  law  which  prohibits  a  resort  to  an  illegal  contract 
for  a  purpose  so  purely  incidental.  The  case  is  within  the  principle  laiddown 
in  Kietoert  v.  Rindskopf,  46  Wis.  481,  1  N.  W.  Kep.  163.  In  the  opinion  by 
Mr.  Justice  Orton,  it  is  there  said:  '*The  gravamen  of  this  action  is  the 
fraud  practiced  by  the  defendant  in  obtaining  the  two  thousand  dollars  from 
the  plaintiff  by  falsely  representing  that  this  sum  was  within  and  a  part  of 
the  contract  with  Wight,  and  that  the  sum  agreed  to  he  paid  to  Wight  was 
three  thousand  dollars,  when  in  fact  it  was  only  ofiethousand  dollars.  Where 
money  Is  so  charged  to  have  been  obtained  by  fraudulent  representations,  the 
only  material  questions  to  be  considered  are:  First.  Were  such  representa- 
tions intentional,  material,  and  fnlseV  Second.  Did  they  produce  a  false  im- 
pression on  the  mind?  Third.  Were  they  the  inducement  of  the  payment? 
Fourth.  Were  they  relied  upon  as  being  true?  If  theseelements  are  preeent, 
they  constitute  a  positive  fraud  without  exception;  and  the  matters  to  which 
such  fraudulent  representations  relate,  whether  legal  or  illegal,  will  not  lessen 
the  fraud,  or  affect  the  liability  of  the  guilty  party.  Kerr,  Fraud  &  M., 
78;  Smith  v.  Mariner,  5  Wis.  551;  Kelleg  v.  Sheldon,  8  Wis.  268;  Reynell  v. 
Sprye,  21  Law  J.  Gh.  638."  There  is  no  serious  conflict  of  authority  on  this 
subject.  Nearly  all  the  cases  involving  the  question  are  in  harmony  with 
Kietoert  v.  RiiMiakopf.  Many  of  these  cases  are  cited  in  the  brief  of  counsel 
for  Wells,  and  will  be  preserved  in  the  statement  of  their  argument  in  the  re* 
port  of  the  case.  All  the  conditions  of  a  recovery  required  in  Kietoertv.  Itind- 
elwpfwe  established  in  this  action;  hence  Wells  Is  entitled  to  recover. 

Third.  It  is  scarcely  necessary  to  add  that  the  full  release  of  McGeoch  by 
Wells  from  all  claims  and  demands  on  account  of  the  lard  deal,  contained  in 
the  contract  of  Jiily  17,  1883,  Is  no  obstacle  to  a  reooTOT  la  this  action;  the 
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contract  hAving  beeu  obtained  by  tbe  fraud  of  UcCteoch.  Such  release  may 
liave  excluded  Wells  from  anyalmreof  the  money  remaining  in  the  receiTer's 
hands  after  his  trust  iran  executed,  but  it  is  not  perceived  how  it  oan  conolude 
Wells  in  this  action,  which  is  founded  upon  the  fraud  of  McGeoch. 

4.  The  only  remaining  question  is  that  of  damages.  Thagravamen  of  the 
action  being  the  fraud  allied,  it  is  plain  that  Welb  should  recover  all  that  be 
paid,  by  reason  of  such  fraud,  in  excess  of  what  he  would  have  been  required 
to  pay  on  the  agreed  basis  had  McGeoch  represented  the  investments  truth- 
fully. But  he  cannot  recover  a  sum  which  will  reduce  his  payments,  on  ac- 
count of  the  lard  deal,  below  what  he  would  have  been  required  to  pay  on  an 
accounting  between  the  parties,  for  it  cannot  be  correctly  said  that  he  has  lost 
anything  beyond  that  limit.  The  amount  of  such  loss  is  easily  ascertained. 
It  is  measured  by  the  extent  of  the  misrepresentations  of  MoGeoch  in  bis  own 
favor,  subject  to  the  limitation  Just  mentioned.  We  have  already  seen  that 
these  amount  to  ^65,662.19  against  Wells.  Hence,  in  order  to  indemnify 
Wells  for  the  consequences  of  idcGeoch's  fraud,  the  latter  should  pay  Wells 
one-half  the  amount  last  above  stated.  to>wit,  $182,831.10,  less  any  sum  nec- 
essary to  be  deducted  in  order  to  make  Wells'  payments  equal  the  amount  he 
ought  to  pay.  as  that  amount  would  be  ascertained  were  an  account  of  the  lard 
deal  stated  between  the  parties.  This  will  place  Wells  in  the  same  position 
that  he  would  have  been  in  had  McGeoch  represented  their  respective  invest- 
ments truly,  and  had  the  amount  that  each,  upon  the  agreed  basis,  ought  to 
have  paid,  been  adjusted  accordingly.  In  order  to  Hod  whether  one-half  the 
aggregate  of  McGeocU's  raisr^resentations  of  the  investments  made  by  bim 
In  the  lard  deal  for  himself  and  for  Wells  exceeds  the  sura  which  YfeOa  ought 
to  recover,  we  will  see  how  an  account  stated  would  stand: 

Both  parties  paid,        .       ^        .        .        .     $1,888,498  76 


One-half  is   9919,249  88 

Wells  agreed  to  pay,  In  addition,        ...  25,000  00 


Wells  ought  to  p«y>  $944.249  38 

He  paid,   1,139,808  17 


Wells  overpaid,     -  $195,558  79 


McGeoch  ought  to  pay,  ....         $894,249  38 

He  paid  only,         ......      698,690  59 


McGeoch's  deficiency,  ....  $195,558  79 
But.  there  remained  in  the  hands  of  the  receiver  after  the  business  was 
closed,  and  all  demands  paid,  the  sum  of  $27,886.32.  In  the  absence  of  a 
special  agreement  to  the  contrary,  this  money  belonged  to  the  parties  in  f^ual 
shares.  Hence,  in  the  accounting,  $13,918.16  should  be  deducted  from  Wells 
overpayment,  as  above  stated,  to  tlnd  the  maximum  limit  of  his  recovery. 
Had  there  been  no  surplus,  Wells  would  recover  $182,831.10,  and  would  be 
compelled  to  lose  the  difference  between  that  sum  and  the  amount  he  over^ 
paid,  ($195,558.79,)  because  of  the  ill^ality  of  the  lard  deal,  which  bars  are- 
covery  on  an  account  stated.  But,  inasmuch  as  there  was  a  surplus,  wf  state 
the  account  in  the  interest  of  McGeoch,  and  find  that  the  recovery  should  be 
reduced  to  $195,558.79— $13,918.16-=$181,640.63. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  will  be  re- 
manded, with  directions  to  its  successor,  the  superior  court,  to  render  judg- 
ment for  the  plaintiff  for  $181,640.63.  and  interest  thereon  7  per  cent,  per 
annum  from  July  17,  1883,  to  ttaedate  of  the  judgment.  • 
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Booth  et  al.v.  Oliver. 

(Sitpretne  Ctnt/rt  of  Michigan.  Janaary  5, 1888.) 

ILAinit.c»ii>  AiTD  TaiTANT— AoHEBD  LiBiT  ON  **  iHFsoTBicinrrB  **  TOE  Rksit— Machtkxbt. 
A  lease  for  a  ptaning-mlll  sUpnlated  that  the  lessor  should  have  a  lien  for  rent  and 
unpaid  ttaes  upon  all  inmrovemenU  put  upon  the  premises,  and  tiiat  maohinery  put 
up  by  the  lessees  should  be  treated  by  both  parties  as  chattel  property.  The  lessees 
having  mortgaged  machinery  afBxed  by  them  to  the  premises,  the  mortgagee  replev- 
ied the  property  from  the  lessor,  who  bad  taken  powession  under  claim  of  a  lien  for 
rent  Held  that,  under  the  lease,  machinery  was  not  iiudnded  in  the  term  "  improve- 
ments, "  and  the  lessor  could  have  no  lien  thereon  except  by  having  reduced  it  to 
his  claim  when  the  mortgage  was  executed. 

KiTor  to  circuit  court.  Delta  county;  C.  B.  Grant,  Judge. 

Huintiffa,  Booth  &  Sons,  brought  replevin  against  John  F.  Oliver  for  ma- 
cbinery  mortgaged  to  them,  and  claimed  by  defendant  under  a  lien  for  rent. 
Judgment  for  plaintiffs,  and  defendant  brings  error. 

F.  0.  Clark,  for  appellant.   F.  D.  Mead,  for  appellees. 

Morse,  J.  This  is  an  action  of  replevin  to  recover  possession  of  a  planer 
and  other  machinery  in  a  plauing-miJl,  in  the  city  of  Escanaba,  in  Delta 
county.  The  d^endant  is  one  of  the  lessors  of  the  mill,  and  the  plaintiifs 
claim  the  property  by  virtue  of  a  chattel  mortgage  executed  by  Harrifl  Brotb- 
era,  the  lessees  of  the  mill.  On  the  first  day  of  March,  1878.  Nelson  Luding- 
ton  and  others  executed  and  delivered  to  the  defendant,  John  F.  Oliver,  and 
Frederick  O.  Clark,  a  paid-up  lease  for  the  term  of  seven  years  of  the  prerai* 
see,  upon  which  sitid  planing-mill  was  situated.  The  lease  contained  an  agree* 
ment  that  Oliver  &  Clark  should  have  the  "right  to  remove  from  said  prem- 
ises all  machinery,  shingle-mills,  and  Improvements  made  for  the  managing 
of  a  mill  located  upon  said  premises  after  the  date  of  this  lease,  and  m»y  re- 
move the  same  after  the  expiration  of  this  lease."  On  the  twenty-fourth  day 
of  March,  1880,  Clark  &  Oliver  made  a  lease  of  a  portion  of  the  premises  de- 
■scribed  in  their  lease  from  Ludington  to  one  Wells  M.  Buggies.  The  lease  to 
Buggies  cov^ed  the  ground  upon  which  the  planing-mill  was  located.  This 
lease  was  recorded  in  Book  £  of  Deeds,  in  the  register  of  deeds  office  for  the 
■county  of  Delta,  on  the  fifth  day  of  October,  1880.  The  lease  was  for  the  terra 
-of  six  years  from  and  after  December  19.  1879.  It  contained  the  following 
provision:  "And  it  is  understood  that  the  parties  of  the  first  part  [Clark  & 
•Oliver]  reserve,  and  shall  at  all  times  have,  possess,  and  hola  a  lien  upon  all 
improvements  made  on  said  premises  by  the  party  of  the  second  part,  [Hug- 
gles,]  as  a  security  for  any  unpaid  balances  of  money  due  under  this  contract, 
either  as  rental  or  unpaid  taxes,  and  said  balances  being  deemed  and  to  be 
-breated  as  balances  of  purchase  money,  and  which  lien  may  be  enforced  against 
such  improvements  in  like  nuinner  as  liens  conferred  by  chattel  mortgage  are, 
■or  may  be  entitled  to  be,  enforced  under  the  laws  of  the  stjite  of  Michigan." 
The  lease  also  contained  a  clause  authorizing  the  lessee  to  remove  from  said 
premises  all  machinery  located  upon  the  same  by  him,  and  provided  that  he 
might  remove  the  same  after  the  expiration  of  his  lease  in  case  the  rent  and 
taxes  had  been  paid;  "all  said  machinery  so  put  in  by  said  second  party  to  be 
considered  and  treated  by  both  first  and  second  parties  as  chattel  property. " 
Buggies  only  paid  $55  of  the  rent,  which  was  stipulated  to  be  £200  for  each 
of  the  first  two  years,  $300  for  each  of  the  next  two  years,  and  $400  for  ^ach 
of  the  last  two  years.  On  the  seventh  day  of  October,  1881,  Buggies  assigned 
^1  his  interest  in  the  lease  to  the  Harris  Bros.,  said  Harris  Bros,  assuming  all 
liabilities  under  the  same  to  Clark  &>  Oliver  for  unpaid  rent  and  taxes.  This 
assignment  was  also  recorded  in  a  book  of  deeds  in  the  register's  office. 

The  machinery  replevied  was  placed  in  the  planing-mill  by  Harris  Bros., 
after  the  assignment  of  the  lease  to  them.  It  was  firmly  and  substantiiUly 
affixed  to  the  mdll,  and  was  ao  placed  for  the  purpose  of  canning  on  the  plan- 
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Ing-mJU,  being  bolted  dovn  throagh  the  floor  and  into  Hie  jtdats  and  Umbers 
upon  which  the  floor  of  aald  mill  rested*  and  otherwise  fastened  so  as  to  make 
it  substantial  in  its  operation  by  steam-power,  and  permanent!  j  affixed  to  said 
building,  80  as  to  require  the  disconnecting  and  loosening  of  bolts  and  other 
fastenings  bj  which  it  was  affixed  to  tbe  building  before  it  could  be  removed. 
It  was  put  in  between  the  flrst  day  of  October,  1881,  and  the  thirtieth  day  of 
IfoTember  in  tbe  same  year.  On  the  last-named  di^  ^rris  Bros,  made  a 
chattel  mortgage  covering  this  machinery  to  one  John  Suner  for  $1,000.  On 
the  twenty-fourth  day  of  November,  18tt8,  there  iras  due  upon  this  morf;gage 
the  sum  of  •6S1.62.  On  that  day  Hemer  assigned  this  chattel  mortgage  to 
the  plaintifh  in  this  case.  Harris  Bros,  also  executed  a  second  chattel  mort- 
gage upon  tbe  same  property  to  <me  Wallace,  who  on  the  twenty-second  of 
Janna^,  1^,  assigned  tlie  same  to  plaintlCGk  At  tiiat  date  there  was  9900 
due  upon  it.  August  22, 1884,  Harris  Bros,  also  mortgaged  this  machinery 
to  plaintiffs  for  9500.  These  mortgages  were  all  renewed  from  time  to  time 
in  accordance  with  the  statute.  The  lease  from  Lndlng^on  and  others  to  Clark 
ft  Oliver  was  recorded  in  Book  E  of  Deeds,  in  the  remster  of  deeds  offica  for 
Delta  county,  June  1, 1880.  At  the  time  of  the  trial  thete  was  admitted  to 
be  due  and  unpaid  for  rent  and  taxes  under  their  tease  tbe  sum  of  91*650.19 
from  Harris  Bros,  to  Olark  ft  Oliver.  When  the  writ  was  isaned  in  this  soit^ 
the  defendant,  Oliver,  was  in  possession  of  the  property  on  account  of  the  fail- 
ure of  Harria  Bros,  to  pay  said  rent  and  taxes,  having  taken  possession  under 
a  clause  in  said  lease  authorising  him  to  do  so.  When  he  took  posspssionr 
this  maobineiy  was  still  affixed  to  said  building  as  heretofore  stated,  and  at 
the  time  of  the  service  of  tiie  writ  he  held  the  possession  of  the  same  "as  se- 
cnrity  for  said  rent,  or  so  claimed  to  hold  it,"  acting  for  himself  and  said  Clark. 
When  the  property  was  taken  by  the  sheriff  under  the  writ  of  replevin,  the 
machinery  had  been  disconnected  from  Its  fostenlngs  by  the  said  Oliver  for 
the  purposes  of  removal,  but  was  still  in  tlie  building.  The  value  of  the  prop- 
erty was  agreed  to  be  91.200.  The  plaintiffs  made  a  demand  for  the  property 
before  commencing  suit.  Baggl«8  used  the  property  as  a  planing>mill  and 
grist-mill  before  his  assignment  to  the  Harris  Bros.  The  fscts  aaabove  stated 
were  stipulated  upon  the  trial. 

The  circuit  Judge  instructed  the  jury  that  the  machinery  did  not  come  an- 
dw  the  clause  of  the  lease  which  gave  Clark  ft  Oliver  a  lien  upon  the  improve- 
ments; that  a  distinction  was  made  in  the  lease  between  machinery  and  im- 
provements, which  showed  the  intention  of  the  parties  that  the  term  "im- 
provements" should  not  cover  or  embrace  the  machinery;  that  the  machinery 
under  the  agreement  of  the  parties  moat  be  considered  personal  property,  not- 
withstanding the  manner  of  its  fixture  to  the  building;  that  as,  at  the  time 
Harris  Bros,  gave  these  chattel  mortgages,  Clark  ft  Oliver  had  not  taken  any 
st^  to  reduce  this  property  to  their  possession,  and  Harris  Bros,  were  in 
possession,  they  had  a  right  to  mortgage  or  sell  this  machineiy,  and  Clark  ft 
Oliver  would  have  no  remedy;  that  tf  Clark  ft  Oliver  had  any  lien  upon  the 
property,  it  was  the  same  as  an  unrecorded  chattel  mortgage,  and  could  not 
aid  them  in  this  case ;  and  that  they  must  therefore  find  a  verdict  for  the  plain- 
tiffs.   The  defendant  brings  the  case  here  for  review  on  writ  of  error. 

The  circuit  judge  was  right  In  holding  the  property  replevied  to  be,  under 
the  circumstances,  personal  property.  The  parties  to  the  lease.  Clark  ft  Oli- 
ver, lessors,  and  Rugglea,  lessee,  expressly  stipulated  In  the  instrument  that 
all  machinery  put  in  by  tbe  lessee  should  be  treated  as  "chattel"  or  personal 
property.  Harris  Bros,  were  the  assignees  of  Kuggles,  and  the  machinery  put 
in  by  them  was  covered  by  thisstipulation.  When  the  parties  have  thus  agreed 
to  treat  this  machinery  as  personalty,  the  manner  and  method  of  its  fixture  to 
the  building  becomes  unimportant.  Being  personal  property,  this  machinery 
was  subject  to  chattel  mortgage  the  same  as  any  other  personalty. 

But  the  defendant  claims  that,  by  reason  of  the  clause  as  to  rranoval  in  the 
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tease  from  Clark  &  Oliver  to  Buggies,  this  property  could  not  be  removed 
from  the  building  until  the  rent  and  taxes  were  paid;  that  a  lien  under  the 
lease  existed  upon  the  machinery  tor  unpaid  taxes  and  rent,  which  lien  was 
superior  to  the  chattel  mortgi^es,  and  must  be  first  satisfled.  He  claims  that 
the  manner  of  the  affixing  of  the  machinery  to  the  building.  In  the  absence  of 
any  agreement,  gave  the  said  machinery  the  appearance  of  realty,  and  that  the 
agreement  constituting  it  personalty  Is  found  in  the  lease,  and  the  same  In- 
strument which  gives  to  Clark  and  himself  a  lien  upon  it,  and  forbids  Its  re< 
moval  from  the  premises,  until  the  rent  and  taxes  are  paid ;  that  the  murtga- 
gees  had  notice  from  the  character  of  the  attachment  of  the  machinery  to  the 
building  that  it  was  realty;  and  if  they  ascertained  it  was  personalty,  they 
must  obtain  their  knowledge  from  the  lease,  which  would  also  give  them  no- 
tice of  the  Hen.  This  machinery*  twfore  it  was  placed  in  the  mill,  was  per- 
sonal property.  It  therefore  never  ceased  to  be  anything  but  personalty,  as 
its  attachment  to  the  building,  by  the  express  agreement  of  all  the  parties  in- 
terested did  not  change  its  character.  It  was  therefore  always  to  be  treated  as 
personal  property,  and  to  be  governed  by  the  rules  applicable  to  such  property. 
Whether  the  lien  in  the  lease  covered  this  machinery  under  the  term  "Im- 
provements" or  not,  no  person  was  obliged  to  go  to  this  lease  to  determine 
whether  the  machinery  was  personal  or  real  estate.  And  the  record  of  the 
lease  was  no  notice  to  third  parties  of  the  existence  of  sucli  lien.  They  were 
not  bound  to  search  the  record  of  deeds  to  ascertain  whether  or  not  this  per- 
sonal property  was  incumbered. 

We  also  think  the  circuit  judge  was  right  In  holding  that  Clark  So  Oliver, 
at  the  time  these  mortgt^es  were  given,  having  taken  no  steps  to  reduce  the 
property  under  the  lien  claimed  by  them,  and  Harris  Bros,  being  in  posses- 
sion, they  (Harris  Bros.)  had  a  right  to  mortgage  the  machinery,  and  Clark 
&  Oliver  would  have  no  remedy.  Their  lien  was  not  us  binding  as  an  unre- 
oorded  chattel  mortgage  under  the  decisions  of  this  court.  See  Bolmn  t. 
Ball,  8  Hicb.  66,  and  Dalton  v.  Laudafin,  27  Mich.  530. 

The  claim  of  the  defendant's  counsel  npon  the  argument  that  "the  mo- 
ment the  property  was  permanently  affixed  in  the  manner  it  appears  it  was 
attached,  there  vested  in  the  lessors  a  present  interest,  permanent  and  un- 
changeable, and  a  conditional  poMeation,  which  could  not  be  changed  in  its 
character,  namely,  in  its  permanent  affixing,  [except  upon  the  conditions  upon 
which  there  might  be  a  removal,]  and  that  the  lease,  therefore,  gave  them,  it) 
effect,  a  pledge  of  the  property  in  possession,"  is  not  tenable  under  the  cir- 
camstances  of  this  case.  As  before  said,  and  under  the  numerous  decisions 
of  this  court,  cited  by  both  counsel  in  their  briefs,  the  manner  and  character 
<^  the  attachment  of  the  machinery  to  the  building  cuts  no  figure  in  the  case, 
and  cannot  weigh  or  have  any  control  as  against  the  expressed  intention  of 
the  parties.  The  rights  of  Clark  &  Oliver  under  this  lease  cannot  be  enlaiged 
the  method  of  .affixing  the  property  in  question  to  the  mill. 

The  judgment  of  the  court  below  Is  affirmed,  with  costs. 

Chahpun  and  SaxawooD.  JJ.,  concurred.  Caufbbll,  0.  J.,  did  not  sit. 


Bbbhhah  «.  BUSCH. 
(Supreme  Court     MicMgan.  Jonnaxy  S,  1888.) 

1.  OUABIHTT— -EVIDBXCB. 

In  assumpsit  to  recoTer  the  balaooe  due  upon  an  account  the  evidence  was  that 
defendant  carried  on  hia  business  throuffh  contractors  whom  he  largely  paid  by  the 
Store  goods  of  plaintiff ;  that  he  gave  pluntUI  a  written  guaranty  to  pay  for  BUppltea 
which  he  should  furnish  to  his  contractor  K. ;  that  defendant  tola  urn  to  pay  the 
men  of  K.  and  B.,  (another  of  his  contractors.)  and  he  would  repay  him ;  that  state- 
ments of  the  account  were  famished  defendant  who  made  partul  p^ments,  and 
-  saverohjeetedtoanyof  themuiitilafterK.'B]obwa8oloBed;  that  K.  earned  enough 
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money  on  the  job  to  pay  Uie  acooimt ;  that  by  the  agreement  the  defendant  was  only 
to  pay  to  the  extent  of  moneys  K.  was  to  receive  from  the  job ;  that  he  had  paid  that 
amount  or  more;  that  he  had  written  to  plaintiff  several  weeks  before  K.^a  job 
closed,  that,  "  Yours,  showine  a  balance,  *  *  *  at  hand.  I  wish  onoe  more  to 
call  your  attention  to  what  I  nave  told  ycni,  and  also  writt^  in  former  letters,  that 
I  would  not  assume  an  unlimited  account  of  K.,  but  only  so  fur  and  fast  as  he  earns 
It;"  and  that  plaintiff  never  received  the  letter.  Held,  that  the  evidence  aufllclently 
showed  that  plaintiff  had  anthority  to  pay  the  orders,  and  that  he  kept  within  the 
limit,  even  though  the  jtuy  found  ^edally  that  he  did  not  have  unlltnUed  authority. 

4.  TaiAL— BnuBKB  ot  Couksei.— PsBJuniciAL  Srrob. 

Id  an  action  of  cusumpsU  counsel  for  plaintiff  asked  defeuduit  U  be  had  ever  been 
on  the  witness  stand  before,  and  upon  the  question  being  overrulod,  made  the  ■tBtB> 
ment  that  he  would  offer  to  show  that  derandant  had  been  a  witness  about  a  hun- 
dred times;  the  court  refused  to  tell  the  jury  that  the  statement  was  irregular;  he 
then  asked  him  if  he  bad  had  about  10  cases  in  the  supreme  court  of  the  state;  this 
question  was  also  overruled.  HeleL,  that  the  questions  and  offer  to  prove  were  im- 
proper, but  that  they  did  not  so  pxejndlce  the  rights  of  defendant  «■  to  warrant  b 
reversal  of  the  judgment. 

Error  to  circuit  court,  Marquette  county;  C.  B.  Grant,  Judge. 
Action  of  assumpsit  by  Patrick  Brennan  against  William  C.  Buscb.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

O.  Clarkt  for  appellant.    W.  P.  HeaUy,  for  appellee. 

Shbrwood,  J.  This  is  an  action  of  assumpsit  brought  by  the  plaintiff 
Against  the  defendant  to  recover  the  sum  of  $877.97,  with  interest,  for  goods 
sold  and  delivered,  for  monevs  paid  on  orders  of  the  defendant,  and  for  team 
work  furnished  to  the  defendant.  The  claim  is  for  a  balance  due  upon  the 
account.  The  declaration  is  on  all  the  common  counts,  accompanied  by  a  bill 
-of  particulars  of  the  plaintiff's  items  claimed  thereunder.  Flea,  general  issue. 
The  trial  whs  had  in  the  Marquette  circuit,  and  the  plaintiff  recovered  a  ver- 
dict and  judgment  for  the  sura  of  S930.72. 

It  appears  from  the  record  that  in  1B85  and  1886  the  defendant,  Busch, 
■owned  pine  lands  in  Baraga  county,  and  the  plaintiff  owned  and  carried  on  at 
the  same  time  a  store  at  which  he  sold  merchandise  and  supplies  for  lumber 
■camps  at  L' Anse.  The  evidence  tends  to  show  that  Bosch  carried  on  his  lum- 
bering at  the  camps  by  contracts  with  others  who  did  the  work,  and  whom  he 
largely  paid  through  the  store  goods  of  the  plaintiff;  that  he  let  one  contratA 
in  1885  to  Martin  Kelsey,  a  brother-in-law  of  the  plaintiff,  to  get  out  a  certain 
■quantity  of  logs  on  lands  about  25  miles  from  L'Anse.  and  on  November  9, 
1885,  he  wrote  the  plaintiff  as  follows:  "Z  have  just  closed,  or  rather  ar- 
ranged, with  Mr.  Martin  Kelsey  for  putting  in  pine  for  me  on  Point  Abbef, 
and  agreed  to  pay  for  the  same  as  work  progresses.  To  aid  him  in  starting  I 
would  agree  to  guaranty  payment  for  supplies  necessary  to  supply  such  job. 
Send  me  bill  of  such  amountof  supplies  as  may  begot  under  this  order."  The 
plaintiff  responded  to  tlie  letter  of  Mr.  Busch  by  furnishing  supplies  to  Kelsey 
between  that  time  and  December  1st  to  the  amonnt  of  82X8.11.  Defendant 
did  not  give  any  other  order  by  letter,  but  in  a  few  days  be  visited  L'Anse 
and  tliere  saw  the  plaintiff,  and  plaintiff  testiiied:  "A  little  before  Christmas 
Busch  told  me  to  pay  the  men.  He  told  me  that  Thanksgiving  day.  He  told  me 
to  pay  his  men,  and  Belanger's  men,  another  contractor  of  his;  that  is,  orders 
drawn  by  Kelsey  on  him.  I  began  paying  them  about  Christmas.  December 
24th  I  paid  9100."  and  the  plaintiff  further  testiQed  that  "it  was  agreed  right 
along  between  himself  and  the  defendant  that  he  [plaintiff]  was  to  pay  the 
men  and  he  [Busch]  would  take  up  the  orders, "  and  that  witness  was  to  keep 
on  paying  the  men.  The  plaintiff  furnished  the  defendant  with  monthly 
statements  of  the  account,  and  plaintiff  testified  that  defendant  never  ob- 
jected to  any  of  them  until  after  the  job  of  Kelsey  was  closed,  which  was  about 
the  flrst  of  May,  1886.  The  orders  paid  by  the  plaintiff  were  charged  in  the 
monthly  statements  sent,  and  from  time  to  time  the  defendant  made  partial 
payments  of  the  amounts  charged.   The  testimonyof  the  parties  was  contlict- 
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ing  upon  several  points,  and  the  defendant  claims  that  by  the  arrangement  be- 
tween them  he  was  to  pay  the  plaintiff  only  to  the  extent  of  the  moneys  Kelsey 
was  to  receive  upon  the  job,  and  that  he  had  paid  that  amount  or  more  when 
the  suit  was  brought;  and  further  that  the  defendant  wrote  to  the  plaintiff  on 
the  twenty-fourth  day  of  February,  1886,  the  following  letter:  "Dbab  SzB: 
Yours,  showing  a  balance  of  4(673.  at  hand.  I  wish  once  more  to  call  your 
attention  to  what  I  have  told  you,  and  have  also  written  in  former  letters, 
that  I  would  not  assume  an  uiUlmited  account  of  Kelsey,  but  only  as  far  and 
fast  as  he  earns  it.  Of  course,  would  have  to  protect  labor  first."  The  plain- 
tilt,  however,  testified  that  he  never  received  such  letter,  and  some  question 
was  made  upon  the  testimony  whether  such  letter  was  ever  sent  to  the  plain- 
tiff. There  was,  however,  testimony  offered  upon  the  trial  tending  to  show 
that  Kelsey  earned  upon  his  job,  according  to  his  contract  with  Busch.  more 
than  enougii  to  pay  the  account  of  the  ptaintiff  including  that  claimed  for  in 
this  suit. 

The  defendant's  counsel,  on  the  trial,  objected  to  any  testimony  showing 
payments  of  orders  drawn  by  Kelsey  upon  Uie  defendant,  upon  the  ground  that 
the  plaintiff  had  no  authority  to  pay  such  orders.  We  tliink  there  was  testi- 
mony in  the  case  tending  to  show  that  the  plaintiff  had  anch  authority,  and 
that  he  kept  within  the  limits  of  it,  and  the  special  finding  of  the  jury  that 
he  did  not  have  unlimited  authority  does  not  oonfiict  with  the  fact  that  he  did 
have  limited  authority. 

The  following  occurred  upon  the  Idal  and  which  is  alleged  as  error  by  coun- 
sd  for  the  defendant:  The  defendant  was  upon  the  stand  aa  a  witness  for 
himself,  when  the  following  questions  were  asked  by  Mr.  Healy,  counsel  for 
the  plaintiff:  "Have  you  been  on  the  witness  stnnd  before?  Mr.  Clark,  I 
object  to  that  as  incompetent.  Court.  I  do  not  think  that  it  is  material.  Mr. 
Mealy.  I  will  offer  to  show  that  Mr.  Busch  has  been  a  witness  on  the  stand 
about  one  hundred  times.  Mr.  Clark.  I  object  to  that  statement  in  court. 
Mr.  Healy.  I  offer  it  to  go  to  his  credibility.  Court.  I  think  the  proper  way 
would  be  to  pot  questions.  Mr.  Clark.  I  ask  the  court  to  say  to  the  jury 
Uiat  the  statement  of  counsel  Is  irregular,  and  out  of  order.  Court.  Go  on.  Mr. 
Clark.  Kote  an  exception.  I  want  an  exception  to  all  these  things  that  are 
OTemiled.  Q.  You  have  had  about  ten  cases  in  the  supreme  court  of  Michi- 
gan? Mr.  Clark.  I  object  to  tlie  question.  Court.  1  think  the  objection  Is 
good." 

The  foregoing  questions  and  offer  to  prove  were  improper,  and  were  so  ruled 
by  the  court,  but  we  find  nothing  in  them  so  prejudicial  to  the  rights  of  the 
defendant  as  to  warrant  a  reversal  of  the  judgment  upon  that  ground.  No 
other  questions  are  mnde  upon  the  testimony  needing  further  attention.  The 
defendant  presented  10  requests  to  charge.  They  are  quite  lengthy,  and  some 
of  them  ask  the  court  to  assume  facts  from  the  testimony  which  should  be 
found  by  the  jury.  We  have  examined  them  all  carefully,  and  it  Is  unueces- 
sary  to  discuss  them  at  any  length,  as  we  are  all  satisfied  that  all  tbereln  con- 
tained.'proper  to  be  given  to  the  jory,  is  included  In  the  chaise  given  by  the 
circuit  judge.  Several  of  the  requests  ignore  the  testimony  of  the  parties  in 
relation  to  the  agreement  between  them  for  the  credit  claimed  to  have  been 
extended  by  the  plaintiff.  Each  party  gives  a  different  version  of  the  same, 
and  the  theories  of  each  were  submitted  to  the  jury  in  the  charge  with  pro- 
priety and  care,  and  we  have  been  unable  to  discover,  either  in  the  rulings  upon 
the  requests  or  in  the  portions  of  the  charge  excepted  to,  any  prejudicial  error^ 

The  judgment  must  therefbre  be  affirmed. 

liOBSE  and  Ghamflin,  JJ.,  concurred;  Cahpbell,  C.  J.(  did  not  sit. 
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Woods  v.  Bubkb. 

{Supreme  Court  of  MUiM^an.  January  B,  1888-) 

1.  TkhjlSCT  in  ComioiT— Right  or  Pos8B8fiiox— Amionioht. 

In  an  action  to  recover  po&aessiou  of  real  estate  upon  which  there  was  situate  an 
hotel,  the  evidence  was  that  the  premises  were  sola  by  contract  to  P.  who  trans- 
ferred his  interest  to  C.  and  W.  as  tenants  in  common ;  that  W.  transferred  his  in- 
terest in  the  proper^  and  a  half  interest  in  the  hotel  furniture  to  defendant,  who 
agreed  to  keep  up  the  payments  on  the  original  contract;  that  W.  assigned  to  C. 
his  interest  in  hiB  assignment  to  defendant  and  In  the  original  oontraot,  who  as- 
signed to  plaintifE :  that  defendant  was  not  in  default  upon  the  original  contract, 
but  VbaA  be  had  failed  to  pay  for  the  furniture  as  he  had  agreed  in  toe  astignment 
from  W.  to  him.  Held,  that  defendant  was  rightfully  In  posseiBlon  under  l£e  orig- 
inal oontraot  by  virtue  of  W.'s  assignment,  and  that  he  had  never  forfeited  his 
right 

S.  EviDBNO»— Copt  or  WBirmt  CoiTTB^or— Pnoof  or  Ijoss  or  Oxtanui. 

In  an  aotlon  to  recover  possession  of  real  estate  claimed  under  a  oontraot  of  sale, 
Tietd,  that  a  oopy  of  tlie  oontraot  ocrald  not  be  offered  In  avldanoe  without  first  piot- 
ing  the  lose  or  oastruotton  ct  the  original,  or  that  It  was  not  within  the  Jurladutton 
of  theoourt. 

Error  to  t^nlt  court,  Mecosta  oountj;  0.  0.  Fuller,  Jadge. 

Action  hy  Annie  B.  Woods  against  William  Burlce  to  recover  possession  of 
real  estate.   Judgment  for  deffendant,  and  plaintlit  brings  error. 

Jenninga  dk  Mawnt  for  appellant.  i>.  f .  Qliddm  and  fVonA  Jhtmm,  for 
appellee. 

Shbswood,  J.  The  plaintm  commenced  her  action  before  a  circuit  court 
commissioner  to  recover  possession  of  lota  14'os.  16. 17. 21,  and  22,  in  block  10. 
in  Warren  &  Bronson's  Firat  subdivision  in  the  city  of  Big  Bapids,  on  which 
was  situate  an  hotel  known  as  the  "Commercial  House."  The  defendant  ob- 
tained j  udgment.  complainant  appealed  to  the  circuit,  where  on  the  trial  a 
like  judgi^nt  was  obtained,  and  the  plaintiff  now  seeks  a  review  in  this 
court. 

Two  errors  are  assigned  upon  the  record.  The  flr$t  Is  that  the  court  re- 
fused to  admit  in  evidence  a  oopy  of  a  certain  contract  for  the  purchase  of  the 
lots.  Swond,  that  the  court  erred  in  rendering  Judgment,  "that  defendant  Is 
not  guilty  of  unlawfully  holding  the  premises  described  in  the  complaint 
amlnst  the  rights  of  the  complainant."  The  testimony  in  the  case  was  all 
<^ered  by  the  plaintiff,  and  from  which  it  appears,  or  rather  there  was  testi- 
mony given  tending  to  show,  that  Hannah  T.  Gray  sold  the  premises  in  ques- 
tion to  Spencer  Preston  by  contract;  that  Preston  transferred  bis  interest  un- 
der the  contract  ta  John  T.  Olark  and  John  Woods,  the  husband  of  the  plain- 
tiff; that  John  Woods  transferred  his  interest  in  the  property  and  his  undi- 
vided half  interest  in  the  furniture  in  the  hotel  to  the  defendant,  Burke.  Clark 
uid  Woods  wwe  in  possession  of  the  property  when  Woods  sold  to  Burke,  as 
tenants  In  common  under  the  original  contract  for  the  purchase  of  the  same. 
Burke  was  to  give  82,000  for  the  interest  lie  purchased,  and  paid  all  but 
$333.38.  Woods  made  his  traDsfer  to  Burke  in  18ij3.  In  1884  Woods  as- 
signed his  interest  in  his  contract  of  assignment  to  Burke,  and  in  the  orig- 
inal contract  from  Gray  to  Preston,  to  Olark,  who  assigned  the  same  to  Mrs. 
Dorgle,  and  she,  on  the  second  day  of  May,  1885.  assigned  her  interest  thus 
acquired  in  the  property  to  Mrs.  Annie  B.  Woods,  the  piaintiff.  The  defend- 
ant agreed,  in  addition  to  the  92,000  paid  for  his  interest,  that  he  would  keep 
up  the  payments  on  the  Gray-Preston  contract.  The  complaint  in  this  case 
alleges  that  the  defendant  holds  possession  of  the  real  estate  in  question  "  con- 
trary to  the  conditions  and  covenants  of  an  executory  contract  for  the  pur- 
chase thereof."  On  the  trial  it  was  substantially  admitted  that  Burke  was 
not  in  default  in  making  payments  upon  the  original  contract  held  from  Gray, 
but  that  the  default  relied  upon  was  the  failure  of  Burlie  to  pay  fcr  the  fur- 
niture, as  he  had  agreed  in  the  assignment  from  Woods  to  him. 
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The  qaestlon,  bovaTor,  whether  or  not  the  right  to  reooTer  poBseasIon  un- 
der the  contract  claimed  can  be  maintained,  we  are  preTented  from  consider- 
ing. That  contract  includes  the  original  contract  for  the  purchase  of  the 
hc^I  property  of  Mrs.  Gray,  and  the  latter  was  properly  excluded  by  the  court, 
or  rather  the  evidence  offered  to  prove  It.  It  was  attempted  to  introduce  a 
copy,  wthout  first  proving  the  loss  of  the  orij^nal  ox  its  destruction,  or  that 
it  was  not  within  the  juriadiction  of  the  court,  and  the  copy  was  properly  ex- 
cluded. 

Enough  was  ahown  to  establish  the  fact  that  Burke  went  into  possession  of 
the  pn^rty  under  the  original  oontract  by  virtue  of  Wood's  assignment,  and 
tbat  he  had  never  forfeited  liis  right  to  such  possession.  From  the  record  it 
would  appear  that  the  defendant  was  rightfully  Ld  possession  of  the  premises 
■as  against  any  daim  made  by  the  plaintiff,  and  Vba  judgment  must  be  a£- 
fimwd. 

UoBSB  and  Ghamflin,  JJ.,  concorred;  Gasipbbll,  G.  J.,  did  not  sit 


BooEus  0.  White. 

(Supreme  Court  of  Mtchigan.  January  S,  1888.) 

1.  BnommiT— EvmsNOB— Tnu  Dbkds. 

In  ejectment,  where  plaintiff  cbdnu  title  under  tax  deeds,  and  defendant  under 

a  government  patent,  it  is  admissible  for  defendant  to  introduce  In  evidence  the  deeds 
oonnecting  him  with  the  patentee, 
%  BuiB— FosraaaioiT  undbk  Dbbd  pbok  Pabtt  in  Possbbsion. 

FosMssion  under  a  deed  from  one  In  posBesrion,  when  meh  deed  was  delivered, 
will  allow  the  defendant  In  efectment  to  contest  the  ease  by  attacking  the  plalntUT  ■ 
title. 

9.  Tauttok— Lnr  UiiAUTHoitmD  tw  Pax^^alb  VorD. 

When  any  part  of  a  tax  levy  does  not  appear  by  the  record  to  have  been  duly  au- 
thorized, a  sale  of  land  for  Ita  proportionate  share  of  snch  levy  is  Invalid, 

Error  to  circuit  court,  Allegan  county;  D.  J.  Arnold.  Judge. 

Ejectment  by  Samuel  Bogers  against  Elbiidge  White.  The  cause  was  tried 
by  the  court,  and  judgment  given  for  the  defendant.  The  plaintiff  brings 
«rror. 

Padgham  A  Padgham  and  Edward  Baewh  for  appellant.  Howard  d- 
Booa,  for  apptilee. 

Skbrwood*  J.  This  case  is  an  action  of  ejectment  brought  by  the  plaintiff 
to  reooTW  possession  of  120  acres  of  land  situate  in  the  couuty  of  Allegan, 
The  plalntlfl  claims  the  land  in  tee^  and  basse  his  claim  upon  two  tax  titles 
under  conveyances  by  the  auditor  general,  for  the  taxes  of  1879  and  1880, 
reqiectiveiy.  The  cause  was  tried  before  Judge  Arnold,  in  the  Allegan  cir- 
cnit.  who  found  the  facta  and  gave  judgment  for  tbe  defendant.  The  plain- 
tiff brings  emnr. 

The  evidence  does  not  appear  in  the  record.  The  findings  were  requested 
by  counsel  for  the  plaintiff,  and  the  case  is  now  before  us  upon  the  several 
findings  of  law  and  entry  of  the  judgment  for  the  defendant.  Iliave  no  doubt 
hut  that  the  defendant's  interests  in  the  property  were  such  as  to  properly  en- 
Able  him  to  defend  by  attacking  the  validity  of  tbe  plaintiff's  t»x  titles,  and 
show  them  to  be  worthless  if  be  could.  Adam  White,  as  appears  by  tlie  find- 
ings in  the  case,  purchased  the  promises  from  Chase  H.  BickiD»un  on  the 
twenty-first  day  of  January,  1882,  and  received  a  warranty  deed  from  him 
therefor;  tliat  Adam  entered  into  immediate  possession  undei-  his  deed,  and 
continued  the  same  until  he  sold  to  the  defendant  by  warranty  deed,  and  de- 
livered the  possession  to  the  defendant,  who  has  continued  in  the  occupancy 
and  possession  of  the  same  to  the  present  time,  and  claiming  to  be  the  owner 
thereof.  It  alao  further  appears  by  the  findings  that  the  United  States  <Km- 
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veyed  the  land  to  Marvin  Hannabs,  who,  preTions  to  his  deatb,  gave  it  hy  his 
will  to  his  son,  George  Hannahs,  and  be,  after  the  commencement  of  this  Buit, 
In  1886,  convened  the  same  by  quitclaim  deed  to  the  defendant's  grantor.  CL 
H.  Dickinson. 

It  will  be  discovered  these  conveyances  perfected  the  defendant's  chain  of 
title  from  the  government,  unless  it  was  brolEen  by  the  titles  of  the  plaintiff. 
It  was  proper  to  introdace  them  in  evidence.  They  only  furnished  the  evi- 
dence of  title  existing,  and  which  inured  tothe  benefit  of  the  defendant  under 
these  deeds.  &amble  v.  Borr,  40  Mich.  562;  Maxajdl  v.  Painst  53  Mich.  31. 
18  X.  W.  Kep.  546;  BaU  V.  StUogg,  16  Mich.  135;  McFarUm  v.  2iay,  14 
Mich.  465.  Under  these  authorities  Uie  possession  found  by  the  court  under 
the  claim  of  the  title  made  was  sufBcient  to  permit  the  defendant  to  make  tb» 
contest  he  has  in  this  case. 

The  validity  of  the  tax  deeds  Is  the  next  question  in  the  case.  Under  th» 
Bndings  of  the  court  fbr  the  taxes  of  1879.  it  clearly  appears  that  an  exceaa- 
beyond  what  the  law  allowed  of  925  was  raised  and  collected  for  township 
purposes,  and  the  land  In  question  was  assessed  for  its  proportionate  sbara- 
.  thereof,  and  was  sold  for  such  portion  of  the  lUegulL  tax.  This  was  aufflcifflkt 
to  invalidate  such  sale.  Con  v.  Patin,  16  Mich.  12;  Laceg  v.  Davttt  4  Mieh. 
140:  Bttell  V.  Irwin,  24  Mich.  145;  WatUei  v.  Lapeer,  40  Mich.  624;  Sibbeo 
V.  Btochle»  44  Mich.  561,  7  N.  W.  Kep.  160,  367.  The  deed  on  the  sale  made- 
for  taxes  of  1879  was  not  much  r^ied  upon  at  the  bearing,  and  we  will  there- 
fore pass  to  the  other. 

It  is  cUimed  that  the  title  for  the  taxes  of  1880  is  invalid  for  the  following- 
reasons:  (1)  Because  the  meroomndum  offered  as  the  record  of  the  proceed- 
ings of  the  township  meeting  for  the  year  the  assessment  was  made  is  so  de~ 
fediive  that  no  valid  tax  can  be  based  upon  it.   (2)  If  Itsh^  be  held  a  rectxd 
for  any  purpose,  and  the  memorandum  presented  can  be  held  a  record  upoa 
which  to  levy  a  tax,  and  regulate  the  amount  thereof,  the  townsliip  tax  act- 
ually levied  is  excessive  and  therefore  void.   (3)  The  highway  and  bridge 
taxes  are  placed  in  the  eolnmn  olt  township  taxes,  and  it  makes  ytM  the  taxe». 
if  they  are  extended,  and  in  these  the  excess  is  941.60.  (4)  Because  the  rec- 
ords of  the  board  of  supervisors  for  ttie  year  the  taxes  were  assessed  do  not 
show  what  the  equalization  of  the  tovnship  taxes  was.   (5)  Because  the  re- 
turn of  the  overseer  of  highways  of  delinquent  highway  taxes  Is  not  pn^erljr 
sworn  to.   (6)  Because  there  is  no  cerdflcate  <tf  the  county  treasnier  to  the- 
correctness  of  the  list  returned  to  the  township  treasurer.   The  olrcnit  Jodge- 
found,  as  matter  of  law.  that  the  sum  of  941.60  was  sprrad  in  1^  ofriumn  of 
township  taxes  for  the  year  1880,  and  that  the  same  was  illegal  and  excessive, 
and  the  taxes  tor  whldi  the  land  was  sold  in  IStlO  IncludS  a  proportionate 
share  of  such  excess,  and  were  void,  and  that  the  deed  made  on  such  sale  is  of 
no  effect.   The  findings  of  fact  fully  sustain  the  conclusion  reached  by  the- 
drcuit  judge;   The  941.60,  It  appears  from  the  findings,  was  the  amount  of 
two  orders  drawn  and  signed  by  the  clerk  of  the  township  and  delivered  to- 
different  parties  for  repairing  a  bridge.   There  is  no  reoonl  that  any  such  ex- 
penditure was  ever  authorized  at  a  township  meeting,  or  by  the  township' 
board,  or  by  the  commissioner  of  highways.   Neither  does  it  appear  that  any 
record  was  ever  made  of  any  determination  by  tlie  commissioner  of  highw^s 
that  the  public  interests  and  convenience  required  that  any  repairs  be  made  to- 
this  or  any  other  bridge,  or  that  this  or  any  other  bridge  ought  to  be  built,  or 
that  said  commissioner  made  a  personal  examination  of  this  or  any  other 
bridge,  and  that  the  commissioner  of  highwajra  never  furnished  the  township- 
clerk  with  the  amount  of  orders  drawn  in  writing  for  the  repairing  of  said 
bridge  in  any  form.    Under  these  findings  the  application  of  the  taw  made  by 
the  learned  circuit  judge  was  Irresistible.   The  authorizing  and  levying  of  a 
tax  cannot  entirely  be  done  by  parol.   Cooley,  Tax*n,  247;  J/omt  v.  White, 
29  Mich.  59;  Powen*  Appeal,  Id.  504;  Faynuntth  v.  Koehiett  85  Mich.  22;. 
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Clay  V.  Tmprovemmt  Co.,  84  Micb.  208;  Kroop  v.  Forman,  81  Midi.  144; 
Doe  V.  McQuUhin,  8  Blackf .  335;  Page  v.  Cardegan.  6  N.  H.  182,  191 ;  Far- 
rer  v.  Fesaenden,  39  N.  H.  268,  277;  iimrhari  v.  Diaum,  1  Pa.  8t.  -<i24,  228. 

"niere  is  no  oocasion  for  considering  the  other  points  of  defendant's  counsel. 
Tliis  one  disposes  of  plaintiff's  case  under  bis  title  for  taxes  (A  1880.adversel7 
to  him,  and  the  judgment  at  the  circuit  must  be  affirmed. 

MoBSB  and  Champi.tn,  JJ.,  concurred.  Cavpbsll,  0.  J.«  did  not  sit. 


WlHOABDEX  V.  VjEEHAGB. 

(9ut>r0iM  Court  of  JfieMgan.  Swaaarj  18B8.) 

Pjui'Ihbiuuiip  '  Accoontino— PitOFnB. 

in  a  »ait  for  a  partnenhlp  aoooimt,  It  appeared  that  defendant  had  received  all 
payments  made  to  the  partnership,  tluit  complainant  had  pnt  $82  into  the  husiheBB  in 
tiie  first  instance,  and  nad  increased  that  amount  by  a  sum  of  (50  and  certain  proflta 
left  in  the  bnalness  to  C165 ;  that  other  profits  of  the  partnership  amounted  to  tLSl.68, 
and  losses  to  966.66,  leaving  a  net  profft  of  C1U.87.  Held  that,  under  this  evidence, 
complainant  was  entitled  to  reodve  one-half  of  the  net  profits,  and  also  the  amooni 
of  principal  pnt  In  Urn,  for  which  sums  the  detendantshoaldaoooant  to  tbe 
plainant. 

Appeal  from  circuit  court,  Ottawm  conntj,  in  chancery;  Dan  J.  Abhold, 

Judge. 

This  action  was  brought  by  James  Wingarden  against  John  Verhage  for  a 
partnership  account.  The  decree  of  the  conrt  below  was  in  complainant's 
favor.   Defendant  appealed. 

P.  H.  McBride,  for  appellant.   /.  H.  TaUm,  for  appellee. 

Chahplih,  J.  In  the  spring  of  1883  the  parties  to  this  suit  entered  into  a 
copartnership  In  the  purchasing  and  selling  of  potatoes.  Each  party  was  to 
devote  his  time  to  the  business,  and  the  profits  and  losses  were  to  be  shared 
equally.  There  was  no  fixed  amount  of  capital,  nor  was  the  partnership  name 
agreed  upon.  The  business  of  the  firm  appears  to  have  been  transacted  in  thf 
name  of  the  defendant,  who  made  all  the  shipments  of  potatoes  and  received 
the  pay  therefor.  The  bill  is  filed  to  obtain  an  accounting  and  settlement  of 
the  partnership  affairs.  It  is  impossible  to  do  exact  Justice  between  these 
parties  for  the  I'eason  that  no  proper  books  of  account  were  kept,  and  there  is 
no  means  of  ascertaining  with  exactness  the  cost  of  the  potatoes  purchased. 
It  iB  shown  that  the  parties  paid  from  35  to  50  cents  a  bushel;  buf;  no  account 
was  kept,  and  there  is  no  way  of  ascertaining  how  many  bushels  were  pur- 
chased for  each  price.  The  complainant  testifies  that  the  average  profit  was 
10  cents  a  bushel,  and  that  there  were  no  losses.  The  defendant  denies  this, 
and  shows  losses  upon  tlie  sales  of  two  or  three  car-loads.  I  am  satisfied  from 
the  testimony  tliat  complainant  invested  all  money  advanced  to  him  by  the 
defendant  in  the  purchase  of  potatoes.  Complainant  admits  the  receipt  of 
0192.70,  and  produces  receipts  from  persons  from  whom  he  bought  potatoes 
to  the  amount  of  4192.30,  besides  one  of  917.64:  for  oats  be  bought  for  defend- 
ant. In  accounting  for  this  money  advanced  him  by  defendant,  he  includes 
a  receipt  from  his  brother  for  potatoes  purchased  from  him,  of  ft89.  The  com- 
plainant testified  that  he  put  into  the  partnership  business  S82  he  had  on  hand 
i  n  the  first  instance,  and  afterwards  the  profits  on  the  first  car-load  sold ;  9100 
avails  of  a  note  which  be  owned;  and  850  which  he  borrowed.  He  testifies 
^Iso  that  he  turned  the  note  out  to  bis  brother  to  pay  for  the  potatoes  pur- 
chased from  him.  If  he  did  this,  he  could  not  have  applied  the  money  received 
from  defendant  to  that  purpose.  I  am  satisfied  that  he  is  mistaken  with  ref- 
erence to  investing  the  avails  of  the  note  in  the  business.  From  the  testi- 
mony I  am  satisfied  that  he  invested  in  the  business  $82  which  he  had  in  hand 
at  the  commencement;  that  afterwards  he  put  in  his  share  of  the  xaA  profits 
v.35N.w.no.lO — 51  _  ; 
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of  the  flrst  car-load  sold,  amounting,  according  to  the  testimony  of  Mattfe 
Verhage,  to  |S3,  and  the  furtlier  sum  of  S50,  which  he  borrowed  for  the  par- 
pose  rouking  a  total  capital  put  in  by  him,  and  for  wtiich  he  should  be  credited, 
of  $165.  The  total  profits  arising  from  the  business  testified  to  hy  Mattie 
Verhage  amounted  to  9156.53,  to  which  should  be  added  the  profit  on  last  car- 
load shipped  to  Kew  Jersey,  as  testified  to  hy  defendant,  making  a  total  profit 
8181.53.  From  this  should  be  deducted  the  losses  testified  to  bj  Mattie  Ver- 
hage, amounting  to  $54.36,  and  the  further  loss,  testiSed  to  by  defendant,  of 
35  cents  a  bushel  on  14  bushel  of  inferior  potatoes  sold  at  Lansing,  $4.80;  and 
for  expenses  of  team  and  trip  to  Grand  Rapids,  $7.50;  total  amount  to  be 
ducted,  S66.66,  leaving  net  profit  of  $114.87,  one-half  of  which.  $57.43,  should 
be  credited  to  the  oomplalnant.  The  total  amount  of  money  in  defendant's 
hands,  and  which  he  should  account  for  and  pay  over  to  complainant,  waB 
$222.43,  which,  with  Interest  to  the  date  of  the  decree  in  the  court,  amoanted 
to  the  sum  of  fl^2.46,  for  which  sum  the  court  below  entered  a  decree. 

We  think  this  amount  is  snbstantlaUy  coneot,  and  the  decree  ia  affinued, 
with  costs. 

Srebwood  and  Mobse*  JJ.,  ooncarred.   Campbell,  C.  J.,  ^d  not  tit 


Rose  v.  Rosb. 

{Supreme  Court  of  Michigan.  January  5, 1888.) 

DlTOBcs — Pboot  or  Mabriaqe — Cobabiti.tion. 

Where,  la  an  action  for  divorce  and  alimoi^,  the  complaiiuuit  falls  to  allege  any 
marriaffe  between  her  and  the  deftmduit,  bnt  relies  upon  the  fact  of  cohabitation  to 
establisn  the  marrlaee  relation,  and  the  reoord  shows  that  tor  the  ereatar  part  of 
their  period  of  oohabitation  plauitlflwBB  inocnnpetent  to  contiaot,  and  does  not  show 
that  there  wae  any  contract  of  marriage  aiiioe  the  disability  was  removed,  a  Jodg^ 
ment  for  jdaintifl  is  erroneous.* 

Appeal  from  circuit  court,  Kewaygo  oonnt7,'in  chancery;  G.  G.  Puusb, 
Judge. 

Bill  for  divorce  by  Tirzah  Rose  against  Samuel  Bose.   There  was  a  decree 
for  complainant.   Defendant  appeals. 
George  Lutton,  for  appellant.   Albert  &.  Day,  for  i4>peUee. 

Sherwood,  J.  This  suit  is  brought  by  the  complainant  against  the  defend- 
ant to  obtain  a  decree  of  divorce  and  alimony.  The  bill  does  not  expressly 
aver  a  marriage  between  the  parties,  but  that  they  have  lived  and  cohabited 
together,  and  that  she  has  done  so  as  his  wife  since  the  month  of  September, 
1862,  and  that  during  said  period  seven  children  were  l>om  to  them  as  the  re- 
sult of  said  intercourse  and  cohabitation,  and  that  he  has  during  said  period 
recognized  the  complainant  as  his  wife,  and  treated  her  as  such,  "and  paid 
bills  contracted  by  her  as  such,  and  gave  the  children  his  own  name;"  that 
she  has  worked  for  him,  and  helped  earn  his  property,  and  treated  him  well; 
that  for  10  years  past  he  has  been  a  hai'd  drinker,  and  lias  become  very  abu- 
sive to  her,  and  now  refuses  her  support,  refuses  to  recognize  the  marriage  re- 
lation between  them,  or  to  treat  her  as  liis  wife,  and  alleges  she  is  not  his 
wife,  nor  entitled  to  any  suppoit  from  him,  or  tu  any  Interest  in  his  property; 

■  Cohabitation  and  reputation  are  merely  circumstances  f  mm  which  a  marria^  may 
sometimes  be  presumed.  It  is  a  presumption  that  may  be  rebutiod  by  other  facts  and 
cirLiunntanccs.  Appeal  of  Ti-ust  Co.,  (Pa.)  6  Atl.  Rep.  tiO.  W  hen  the  i-cUuiun  between  a 
man  and  a  woman  living  togftljor  is  illidt  in  its  commencement,  it  is  presumed  to  so 
continue  until  a  changed  rflntimi  is  proved,  and,  without  proof  of  subsequent  actual  mar- 
riape,  it  will  not  be  presunit-d  from  continued  cohabitation  and  reputa^on  of  a  relation 
bei\vut;n  tltem  wbiuh  was  iiiicll  in  ite  orl^u.  Id. ;  Wiliiams  v.  WiiUaias,  fWis.)  1  N.  W. 
Itjc-p.  SS;  Cartwright  r.  UcGuwn,  (m.)  12  X.  K  Bep.  7S7;  Rice  v.  Baadletl,  O&ms.)  ft 
N.S.  Rep.  288. 
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that  she  claims  she  is  his  wife,  and  entitled  to  relief,  and  of  the  character  she 
asks  in  her  bill.  The  defendant  made  answer,  and  says  that  be  was  not  mar- 
ried to  the  complainant;  that  she  came  to  his  place  in  July,  1861,  with  two 
children,  and  he  employed  hertowork  for  him;  that  she  was  married  to  a  Mr. 
Wlieder  in  1850,  by  whom  she  had  the  two  children ;  that  defendant  knew  at 
this  time  she  was  married,  and  so  remained  until  the  twenty-third  day  of  Jan- 
uary, 1879,  when  she  obtained  a  decree  of  divorce  from  said  Wheeler.  De- 
fendant further  avers  that  he  never  lived  and  cohabited  with  the  complainant 
as  his  wife,  but  admits  she  remained  in  his  bouse  until  the  fourth  day  of  Feb- 
ruaiy,  1886,  and  during  this  time  she  bad  six  children,  of  whom  four  were 
bom  alive,  and  of  whom  two  are  now  living,  a  son  and  daughter;  that  be  is 
the  father  of  said  children,  and  that  they  were  all  born  before  complainant 
obtained  her  bill  of  divorce  from  Wheeler;  that  he  never  recognized  the  com- 
plainant as  his  wife,  and  admits  that  he  has  paid  bills  of  her  contracting  for 
goods  used  in  his  family,  and  by  complainant  and  the  children;  that  "the  chil- 
dren, the  fruits  of  the  illicit  intercourse,  have  been  and  are  known  by  the  name 
of  Kose."  He  denies  the  cruelty  charged,  and  of  being  a  drunkard,  and  avers 
that  complainant  left  his  house  of  her  own  accord,  and  without  any  occasion 
from  him;  and  avers  that  when  she  went  she  left  a  house  "to  which  she  is  at 
any  time  welcome  to  return,"  and  that  he  never  at  any  time  abused  her,  and 
does  not  refuse  to  support  her.  Defendant  further  avers  that,  after  com- 
{>lainant  obtained  her  divorce,  she  desired  and  requested  him  to  marry  her, 
:bnt  he  declined;  and  that  the  complainant  then  understood,  as  now,  that  he 
-would  never  contract  that  relation  with  her.   These  statements  of  portions  of 

:the  contents  of  the  bill  and  answer  are  sufficient  to  an  understanding  of  the 

vC-ase  upon  the  pleadings.    A  large  amount  of  testimony  was  taken,  and  the 

-cause  was  tieard  before  Judge  Fuller,  who  made  a  decree  declaring  the  com- 
plainant to  be  the  legal  wife  of  the  defendant  since  the  twenty-second  day  of 

.January,  1879;  that  the  two  children  were  the  son  and  daughter  of  the  pai- 
ties;  and  that  the  defendant  is  guilty  of  the  cruelty  and  excessive  drinking 

-charged  in  the  bill.  The  circuit  judge  further  decreed  a  divorce  between  the 
parties,  and  that  defendant  pay  to  the  complainant  within  30  days  the  sum  of 

.  36,000  as  permanent  alimony. 

Only  two  questions  need  be  consideredr  First,  has  a  marriage  In  fact  been 

.  established  between  the  parties  at  common  law?  and,  second,  if  so,  has  the 

.  cruelty  been  proved?  Of  course,  if  the  first  is  found  against  the  complain- 
ant, there  will  be  no  necessity  for  the  consideration  of  the  other. 

Weahall  not  review  the  testimony  in  our  discussion  of  the  case  at  any  great 

.length.  It  has  all  been  carefully  examined,  as  well  as  the  pleadings,  and  they 
have  failed  to  satisfy  us  that  any  marriage  between  these  patties  was  ever 

.agreed  upon,  or  existed  between  them.  Certain  it  is  that  no  valid  marriage 
could  have  been  contracted  between  them  previous  to  the  time  complainant 
obtained  her  divorce  from  Wheeler,  in  January,  1879,  and  the  record  discloses 
no  treaty  between  them  looking  to  a  marriage  since  that  time.  Mr.  Rose,  in 
his  answer,  says  that  she  once  approached  him  upon  the  subject  soon  aftershe 
obtained  her  bill  of  divorce,  but  that  he  then  informed  her  that  he  should  not 
contract  Such  alliance  With  her;  and  the  circumstance,  in  the  consideratiun 
of  this  question,  that  the  complainant  licr'^plf  nowhere  in  her  bill  of  coni|il;iint, 
or  in  thesubsequent  proceedings,  avers  i!;:it  tup  p;i!  (:r5;  were  ever  niarricil,  or 
that  anytliing  like  a  marriage  contract  waa  ev<T  ;[ULMiiptf?(l  to  be  niaiie  be- 
tween them,  cannot  be  overlooked.  Tliis  was  a  lai  t  slie  ktu'w,  if  it  existed, 
and  I  think  she  should  have  given  us  the  bcnelit  of  t!i;it  kiiuwii'il'rf,  at  Iciist, 
in  her  bill  of  complaint.  She  can  hardly  expect  tliat  tliis  court  will  inter  tlie 
most  material  fact  in  her  case  when  she  fails  to  allege,  in  her  bill,  its  exist- 
ence. The  complainant's  bill,  and  her  testimony  relied  upon  to  support  it,  pre- 
sent a  sad  exhibition  of  tlie  indecencies  and  immoralities  of  these  parties,  and 

,  the  continuance  of  which,  through  almost  an  entire  generation,  unpunished. 
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Ifl  now  sought  by  the  compl^naat  to  be  nuide  the  basis  of  the  most  sacred  of 
lUI  contracts  known  to  the  law.  A  court  of  eqDil7  will  never  set  its  seal  of 
conflimation  to  such  baseness  and  immorality. 

Tlie  deci-ee  of  the  circuit  judge  must  be  reversed,  and  complainant's  bill  dis- 
missed. 

UoBfis  and  Chawt.tn,  JJ..  concnrred.  Gahpbeli.,  0.  J.,  did  not  ait. 


Birai.  Ikon- Works  v.  Teuton  tt  ol. 
(Supreme  Court  of  Miehigan.  JBunary  6, 188S.) 

1.  SiXB— Dkutcbt— GooDfl  nr  Hums  or  Wabkboussiuii — Notict — Bilz.  or  Sau — 

Rbcwbdingv  , 

How.  St.  Mich.  S8  6190, 6193,  provide  that  eveT7  sole  of  goods  or  mortgage  of  peraonal 
property,  Id  the  possession  of  the  vendor  or  mortgagee,  imless  aooompaniea  Im- 
mediate  delivery,  followed  by  actual  aad  oontinued  change  of  posseasion,  ahall  be 
oonclusive  evldenoe  of  fraud  as  against  creditors,  unless,  in  the  one  case,  it  shall  be 
made  to  appear  that  the  sale  was  made  In  good  faith,  without  fraudulent  intent, 
and,  in  the  other,  unless  the  mortgage  or  oopy  shall  be  filed  In  the  ofBoe  of  the  town- 
ship or  oity  derk  where  the  mortgagor  renaes.  In  an  action  at  replevin  wherein 
plaintiff  claimed  tdtle  under  a  hiU  of  sale  of  property  in  the  hands  of  a  warehouse- 
man, against  the  attaching  creditors  of  the  vendor,  who  claimed  the  instrument  to 
be  a  mortgage,  an  instruction  that  if  the  bill  of  sale  was  made  in  good  faith,  and 
without  fraudulent  intent,  plaintiff  may  recover,  and  that,  even  though  the  bill  of 
sale  be  a  mort^rage,  the  property  being  in  the  bands  of  a  WBTehooaeman,  it  Is  not 
necessary  to  file  the  bill  of  sale  in  the  cleric's  office,  is  erroneous,  in  the  abeenoe 
of  notice  to  the  warehouseman  of  the  change  of  ownership. 

fl.  Sajib— EvinRNOB— Pabol,  to  Show  Bill  or  Salb  a.  Hortqias. 

Parol  evidence  be  introduced  to  show  that  an  instrnmant  pirportliig  to  be  a 
bill  of  sale  was  intended  ss  security  for  an  indebtedness.* 

8.  Same— Sdrbbndbb  or  Kotes  bt  Cbkditob  not  Conolumti. 

The  surrender  by  a  creditor  of  certain  notes  due  from  a  debtor,  upon  the  execu- 
tion of  a  bill  of  sale  by  the  latter  to  the  toxmet,  is  not  oondusive  that  the  transaction 
was  intended  as  a  sale  of  the  goods,  and  not  a  mortgage. 

4.  Suni— AOBEEMBNT  TO  RbTDBV  OoODS. 

Where  a  creditor  takes  a  bill  of  sale  from  a  debtor  with  the  understanding  that, 
upon  the  payment  of  certain  indebtedness,  the  goods  shall  be  returned,  the  traiuao> 
tton  is  of  the  character  of  a  mortgage,  rather  than  a  sale. 
6.  Tbial— ComxicnKD  Bvldbnob— Pbotxhob  or  JTdbt. 

Where  the  testimony  upon  a  question  In  Issue  Is  conflicting,  an  tDstruotion  of  th« 
court  directing  the  verdict  upon  that  question  would  be  error. 

Error  to  circuit  court,  Wayne  county;  William  Jennuoh,  Judge. 

Replevin  brought  by  the  Buhl  Iron- Works  against  the  firm  of  Teuton,  Mc- 
WiUiama  &  Co.  to  recover  certain  eteam  fixtures.  Verdict  and  judgment  for 
plaintiff.   Defendants  bring  error. 

Bremuin  A  Donnelly,  for  appellants.  Meddaugh,  Driggs  A  Harmon,  for 
appellee. 

Chamflin.  J.  The  plaintiff  and  defendants  were  unsecured  creditors  of 
the  Detroit  Tug  ft  Transit  Company.  The  plaintiff  is  a  corporation.  The 
defendants  are  copartners  doing  business  under  the  firm  name  of  Teuton, 
McWilliams  &  Co.  The  indebtedness  to  the  plaintiff  was  evidenced  by  two 
promissory  notes,  due  on  the  sixth  and  eighth  of  January,  1886,  respectively, 
for  $1,000,  and  were  payable  at  the  Detroit  Kational  Bank.  The  plaintiff 
dnims  that  on  the  eighth  of  January,  1886,  it  purchased  the  property  in  dis- 
pute,— consisting  of  one  12-inch  rotary  steam-pump,  buiit  by  Silsby  Manu- 
facturing Company;  seven  pieces  of  suction  pipe;  one  strainer;  one  slip-joint; 
one  steel  portable  boiler,  built  by  the  £agle  Iron- Works;  one  box  of  tools  and 
connectlonB,  complete,  used  with  said  boiler, — and  gave  in  payment  therefor 

■Sea,  also,  AUsn  T.  Bzyion,  (Iowa,}  as  N.  W.  Rep.  880L 
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the  two  piomiBsory  notes  above  mentioned.  A  bill  of  sale  of  the  property  was 
executed,  and  delivered  to  plaintiff,  in  tbe  following  form: 

"DBTBorr,  January  8>  1886. 
**Buhl  Ironr  Works,  bought  c(f  Detroit  Tug  and  Transit  Co. 

1 12-lnch  rotary  steam-pump,  with  suction  pipe,  strainer,  tools, 
and  connections,  complete. 

1  steam-pump,  boiler,  and  outfit,  complete^  now  stored  in  ware- 
house foot  of  3d  street.    2,000. 

'"BeoelTed  payment,  January  8, 1886. 

"Dktboit  Tug  Ain>  Transit  Co., 

"Per  S.  A.  MXJBPUY,  President.** 

Tbe  property  was  stored  in  a  warehouse  owned  by  Chesebrongh  &  Co.  It 
was  further  claimed  that  the  Morton  Truck  Company  was  ordered  to  send  a 
truck  to  the  warehouse  and  deliver  the  property  to  the  Buhl  Iron-Works  at 
its  shop  on  Third  street.  At  the  time  the  bill  of  sale  was  made  out,  the  De- 
troit Tug  &  Transit  Company  was  pretty  well  in  debt  to  other  parties,  and 
among  them  the  defendants,  Teuton,  McWilliams  &  Co.  It  further  appeared 
that  the  transit  company  had  the  warehouse  rented  for  two  years,  and  the 
pumps  and  boiler  had  been  put  in  there  at  the  close  of  'lavigatlon,  arid  the 
transit  company  stored  them  there  when  not  in  use^  Both  pump  and  boilers 
were  on  wheels,  and  oould  be  readily  removed  from  the  warehouse.  Obese- 
brought  Co.  had  a  claim  for  storage  on  tbis  property,  at  this  time,  for  9383.90, 
but  this  amount  was  disputed  by  the  transit  company.  When  tbe  Morton 
Truck  Company  went  to  the  warehouse  for  the  property,  Mr.  Chesebrongh  re- 
fused to  driver  it,  for  the  reason  that  Chesebrough  &  Co.  had  a  claim  for 
storage  amounting  to  8383.90,  and  they  did  not  deliver  it.  The  property  re- 
mained in  the  warehouse,  and  on  the  eleventh  of  February,  1886,  the  defend- 
ants commenced  a  suit  in  attachment  against  the  Detroit  Tug  &  Transit  Com- 
pany, and  attached  the  properly  covered  by  the  bill  of  sale.  Judgment  was 
regularly  entered  September  16,  1886.  Execution  issued,  which  was  levied 
upon  tlie  same  property,  and  advertised  and  sold,  subject  to  the  charges  of 
Chesebrough  &  Co.  for  storage  to  defendants.  Tlie  defendants  paid  the  ware- 
house charges,  and  afterwards  removed  the  property,  and  rented  it  to  other 
persons.  It  further  appears  from  the  testimony  that  neither  the  Detroit  Tug 
&  Transit  Company  nor  the  Buhl  Iron- Works  notified  tbe  warehouseman  that 
the  property  had  been  sold  by  the  one.  or  purchased  by  the  other.  There  was 
testimony  tending  to  prove  that  the  bill  of  sale  was  given  as  security  for  the 
indebtedness  of  the  Detroit  Tug  &  Transit  Company  to  Buhl  Iron-Works,  and 
that  the  original  indebtedness  was  never  discharged;  that  it  was  arranged  and 
agreed  that  the  Detroit  Tug  &  Transit  Company  could  have  the  property  back 
on  paying  the  Buhl  Iron-Works  the  said  indebtedness;  that  a  settlement  was 
had,  and  by  agreement  made  with  Mr.  Murphy,  tbe  president  of  the  transit 
company,  tbe  property  was  reconveyed,  not  to  the  Detroit  Tug  &  Transit 
Compar^,  but  to  the  Detroit  Tug  &  Wrecking  Company.  This  ^reement 
was  perfected  about  the  time  the  suit  in  replevin  in  this  case  was  commenced, 
although  tbe  understanding  had  existed  for  a  long  time  previously.  The  Buhl 
Iron- Works,  before  bringingsuit,  made  demand  of  the  defendants  (tf  the  prop- 
erty, but  did  not  ofCer  to  pay  any  warehouse  charges. 

Tbe  court  instructed  the  jury  that  if  they  were  aatisfled  that  the  bill  of  sale 
was  made  in  good  faith,  and  without  any  design  or  intent  to  defraud  the  de- 
fendants, or  other  creditors  of  the  tug  company,  tbe  plaintiff  was  entitled  to 
recover,  subject  to  the  lien  of  the  warehousemen ;  that,  even  though  the  so- 
•  called  bill  of  sale  was  a  mortgage,  yet  as  the  property  when  it  was  sold  to  Buhl 
Iron-Works  was  in  the  hands  of  a  third  party,  namely,  in  the  hands  of  a  war^- 
iiouseman,  it  was  not  necessary  to  file  the  bill  of  sale  in  the  clerk's  office,  and 
that  therefore  tbe  question  of  notice  was  not  raised.  He,  however,  pennitted 
the  d^ndants  to  submit  to  the  jury  the  following  question :  "       the  trans- 
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tor  of  the  property  to  the  Buhl  Iron- Works  a  sale  outright,  orwas  it  given  as 
BecQrity."  The  Jury  retired,  but  returned  Into  court,  and  said  they  could  not 
agree  upon  the  special  question.   The  court  then  withdrew  the  question  from 
them,  and  they  thereupon  returned  a  verdict  for  the  plaintiff,  subject  to  a  lien 
in  favor  of  the  defendants  for  storage  claim.   The  amount  of  such  lien  they 
did  not  And.   The  defendants'  counsel,  previous  to  the  charge  of  the  court  to 
the  jury  being  given,  requested  the  court  to  instruct  the  Jury  as  follows:  "(I) 
If  the  Jury  find,  from  the  evidence,  that  the  transfer  of  the  steam-pump  and 
boiler  in  question  was  as  a  security  for  the  indebtedness,  then  the  right  of  the 
Buhl  Iron- Works  is  that  of  a  mortgagee,  and  the  instrument  should  have  been 
filed  in  the  city  clerk's  office,  and,  unless  it  was  so  Qled,  the  defendants  are 
entitled  to  recover.   (2)  The  Jury  is  further  instructed  that,  even  though  the 
paper  purporting  to  transfer  the  pump  and  trailer  to  the  Buhl  Iron- Works  maj 
be  in  form  a  bill  of  sale,  yet  it  may  be  shown  by  parol  testimony  that  the 
transfer  was  intended  as  security.   The  surrender  of  the  notes  (if  they  were 
surrendered)  on  the  making  of  the  bill  of  sale  is  not  conclusive  that  it  waa  a 
sale.   (3)  If  the  Buhl  Iron- Works  retained  its  claim  against  the  Detroit  Tug 
&  Transit  Company,  and  did  not  discharge  it  therefrom,  and  took  the  bill  of 
sale  with  the  understanding  that,  on  the  payment  of  the  two  notes  and  the 
open  account,  the  DetroilLTug  &  Transit  Company  could  have  the  pump  hack, 
then  you  may  6nd  that  the  transfer  was  given  as  a  security.   (4)  You  are 
further  instructed  that  the  testimony  in  the  case  would  warrant  you  in  find- 
ing that  the  bill  of  sale  was  given  as  a  mere  security,  and  you  may  consider 
all  the  circumstances  of  the  case  in  arriving  at  your  verdict." 
-  The  legal  points  Involved  in  the  case  will  be  clearer  if  I  quote  two  aectiona- 
of  our  statute  relative  to  fraudulent  conveyances.   Section  6190.  How.  St., 
enacts:  "Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  posses- 
sion, or  under  his  control,  [Cooper  v.  Brock,  41  Mich.  491,  492, 2  N.  W.  Rep. 
660,]  unless  the  same  be  accompanied  by  an  immediate  delivery,  and  to  t>e- 
followed  by  an  actual  and  continued  change  of  possession  of  the  things  sold, 
*   *   *   shall  be  presumed  to  be  fraudulent  and  void,  as  against  the  credit- 
ors of  the  vendor,   *   •   *   or  subsequent  purchasers  in  good  faith,  and 
shall  be  conclusive  evidence  of  fraud,  unless  it  shall  be  made  to  appear,  on  the 
part  of  the  persons  claiming  under  such  sale  or  assignment,  that  the  same  was 
made  in  good  faith,  and  without  any  intention  to  defraud  such  creditors  or 
purchasers."    Section  6193,  How.  St.,  provides:  "Every  mortgage  or  convey- 
ance, to  operate  as  a  mortgage  of  goods  and  cliattels,  whidi  sbali  hereafter  be 
made,  which  shall  not  be  accompanied  by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession,  of  the  things  mortgaged, 
shall  be  absolutely  void,  as  against  the  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  copy  thereof,  shall  be  filed  in  the  office  of  the  clerk  of  the  town- 
ship or  city  clerk  of  the  city   *   •   •   where  the  mortgagor  resides,"  etc. 
These  sections  of  the  statute  are  intended  to  provide  against  two  cla^^  of 
frauds:   The  first  section  relates  exclusively  to  absolute  sales  and  assign- 
ments; and  the  latter,  to  conveyances  intended  as  security  merely.    In  the 
case  of  an  absolute  sale,  where  there  is- no  immediate  delivery  and  actual  and 
continued  change  of  possession  of  the  property  sold,  the  sale  is  presumptively 
fraudulent  merely,  as  to  creditors;  which  presumption  becomes  absolute,  un- 
less the  purchaser  makes  it  appear  that  the  sale  was  in  good  faith,  and  witli- 
out  any  intent  to  defraud  creditors.    Under  the  section  last  cited,  the  mort- 
gage or  conveyance  intended  as  security  of  property  where  there  is  no  im- 
mediate delivery,  and  actual  and  continued  change  of  possession,  is  absolutely 
void  as  to  creditors  who  have  obtained  liens  upon  the  property,  or  who  became 
such  after  the  giving  of  the  security,  unless  such  conveyance  is  filed  as  pro- 
vided in  the  statute.    Under  this  section  the  question  of  good  faith  and  intent 
Is  Immaterial, 
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Whether,  therefore,  the  bill  of  sale  from  the  Detroit  Tug  &  Transit  Com- 
pany to  the  Buhl  Iron-Works  was  an  absolute  sale,  or  a  mere  security  for  a 
debt,  was  one  of  great  importance,  as  it  respected  the  rights  of  the  parties. 
If  it  was  an  absolute  sale,  good  faith,  and  absence  of  intent  to  defraud  cred- 
itors, would  have  excused  immediate  delivery;  but  if  a  mortgage,  without 
immediate  delivery  or  Qling,  it  was  void,  as  against  defendants.  The  court, 
however,  charged  the  jury  that  it  was  immaterial  whether  it  was  an  absolute 
sale  or  a  mortgage,  because,  the  property  being  in  the  hands  of  a  warehouse- 
man, no  immediate  delivery  in  either  case  was  nece^ary.  In  this  view  he 
regarded  the  possession  of  the  warehouseman  as  the  possession,  not  of  the 
vendor,  but  of  a  third  party.  This  was  error.  The  warehouseman  was  not 
such  a  third  party  as  dispensed  with  deliveiy  and  actual  change  of  possession. 
The  vendor  had  control  of  the  property  while  it  was  stored  in  the  warehouse. 
The  warehouseman,  in  one  sense,  was  an  ageilf  of  the  yendor,  and  taia  posses- 
sion was  that  of  his  principal.  To  constitute  a  change  of  possession,  the 
warehouseman  must  at  least  be  notified  of  the  sale  or  security,  and  he  must 
thereafter  bold  It  for  the  vendee  or  mortgagee.  Wheeler  v.  Tfiohols,  S2  Me. 
233;  Blackb.  Sales,  28;  3enta22  v.  ^um*  3  Bam.  &  C.  423;  Cushing  v.  Breed, 
14  Allen,  376;  Boardman  v.  Spooner,  13  Allen,  353;  Appleton  v.  Bancroft* 
10Meta2S6;  Wood, St.  Frauds,  §338;  Browne, St. Frauds,  g 318.  Thepoiut, 
hitherto,  has  been  only  inferentially  passed  upon  by  this  court.  In  8?ieldon  v. 
WameTt  26  Mich.  403-407,  it  was  contended  that,  when  the  mortgagee  got 
his  mortgage,  the  property  was  actually  out  of  the  possession  of  the  mor^agor, 
and  In  that  of  the  boom  company,  and  tiiat  thereafter  no  change  of  possession 
or  delivery  was  needed  to  enable  him  to  htdd  against  third  parties.  The 
court  said:  "But  whatever  vlev  of  this  point  may  be  admissible  where  a  party 
other  than  the  mortgagor  has  a  hostile,  or  complete  and  absolute,  possession, 
which  excludes  the  exercise  by  the  mortgagor  of  control,  and  disables  him 
from  doing  ansrthing  tantamount  to  an  actual  delivery,  it  appears  to  me  that, 
in  a  case  cTrcumstanced  as  this  is*  there  is  no  room  tor  raising  the  question. 
The  possession  which  the  boom  company  appears  to  have  had  up  to  the  time 
ot  the  agreement  with  the  defendants  was  measurably  that  of  Burt.  The  na- 
ture of  the  property  made  it  necessary  to  handle  and  move  it  through  the  ac* 
Hon  of  the  company.  But  whatever  they  did  was  not  doue  strictly  in  the 
exercise  of  any  dominion  over  ttie  proper^.  Their  doings  were  not  in  contra- 
vention of  any  right  of  property,  control,  or  possession  of  Burt,  [the  mort- 
gagor,! but  were  subservient  to  his  authority  and  purpose.  They  did  not 
hold  adversely  to  him,  or  independent  of  him.  In  a  limited  sense,  they  were 
bis  agents;  and  sofar  as  the  nature  of  the  proper^,  and  its  position,  pemitted 
a  change  of  possession,  the  custody  of  the  boom  company  was  no  obstacle  to 
a  change  from  Burt  to  the  plaintiff."  Carpenter  v.  Graham,  42  Mich.  191,  3 
TS.  W.  Bep.  974,  was  a  case  of  an  absolute  sale  of  goods  ^red  in  a  warehouse. 
The  vendors  gave  a  written  bill  of  sale,  and  notified  the  warehouseman  of  the 
sale.  He  was  also  notified  by  the  purchaser,  and  agreed  thereafter  to  hold  the 
goods  for  the  purchaser.  It  was  held  that  this  was  a  sufficient  delivery  and 
change  of  possession  of  the  property,  as  against  an  execution  creditor  of  the 
vendots. 

These  cases,  and  those  referred  to  in  the  case  last  cited,  settle  the  doctrine 
that  the  delivery  must  be  such  as  the  articles  are  capable  of,  and,  if  in  the 
possession  of  an  agent,  such  agent  must  he  notified  of  the  sale,  and,  unless  he 
consents  to  act  as  the  agent  of  the  vendee  or  mortgagee,  the  property  ought 
actually  to  be  taken  possession  of  by  the  purchaser  or  mortgagee,  for  the  agent 
cannot  be  permitted  to  hold  Uiem  aa  agent  of  the  vendor  or  mortgagor.  To 
hold  that  a  person  may  place  his  property  in  the  hands  of  his  agent,  and  then, 
by  secret  conveyances,  bid  defiance  to  hhi  creditors,  would  afford  an  easy  eva- 
sion of  the  statute,  and  promote  the  evils  it  was  intended  to  prevent.  When 
it  is  said  that  a  sale  or  mortg^  of  goods  In  the  hands  of  a  third  person  is 


Digilized  by  Google 


808 


nOBTHWESTKRN  BKFOBTEB. 


[Mich. 


good,  withont  an  actual  deliveiy,  It  mast  be  understood  as  referring  to  cases 
where  such  third  person  is  in  possesion,  and  lioldlnr;  adversely  to  the  vendor 
or  mortgagor,  so  that  no  better  delivery  can  be  made.  Tliis  was  the  case  in  Nash 
V.  Ely,  19  Wend.  523,  cited  on  plaintifTB  brief.  Some  text- writers  have  failed 
to  notice  the  distinction,  and  have  laid  it  down  broadly,  from  the  language 
used  by  Chief  Justice  Ksz^on  in  that  case,  that,  if  the  purchaser  or  mortgagee 
finds  the  property  in  the  possession  of  a  third  person  when  the  sale  or  mort- 
gage is  made,  he  may  ^ffer  it  to  remain  until  he  chooses  to  take  the  personal 
charge  of  it.  And  this  case  has  been  followed  In  Qoodwin  v.  Kelly,  42  Barb. 
194.  I  do  not  intend  to  be  understood  as  holding  that  the  consent  uf  the  agent 
or  bailee  to  hold  the  property  for  the  purchaser  or  mortgagee  is  essential  to  a 
valid  delivery.  If  he  is  noticed  of  the  transfer,  he  will  cease  to  hold  aa  the 
agent  of  the  vendor,  and,  if  he  still  rettiins  possession,  he  will  become  the 
agent  of  the  vendee  by  operation  of  law.    Hodges  v.  Hurd,  47  III.  363. 

The  facts  of  this  case  do  not  bring  it  either  within  the  reason  or  author- 
ity of  those  cases  of  grain  or  other  commodity  in  a  warehouse,  which,  by  the 
usages  of  trade,  in  commercial  transactions,  is  treated  as  delivered  by  pass- 
ing from  vendor  to  purchaser  the  written  evidence  of  title  and  ownerhip. 
The  property  sought  to  be  sold  and  conveyed  here  were  not  articles  of  trade, 
but  parcels  of  property  designed  for  use,  and  which  had  been  usea  by  the 
owner  in  carrying  on  its  business,  and  which  had  been  stored  in  the  ware- 
house for  future  use,  when  the  season  when  it  could  be  employed  should  again 
open.  In  this  case  there  was  no  such  delivery  and  change  of  possession  as 
the  statute  requires.  The  warehouseman  was  not  notified  of  any  sale  by  the 
transit  company  to  the  Buhl  Iron-Works.  The  pi-operty  remained  in  the 
warehouse  more  than  a  month  after  the  bill  of  sale  iKfore  it  was  attached ; 
and  so  far  as  creditors  knew,  or  had  the  means  of  knowledge,  it  remained  the 
property  of  the  Detroit  Tug  &  Transit  Company ;  and,  so  far  as  Ghesebrougb 
A  Co.  knew,  they  were  holding  it  subject  to  th^  Ueu  for  storage  for  the  De- 
troit Tug  &  Transit  Company. 

Under  the  testimony  in  this  case,  the  defendants  were  entitled  to  the  first, 
second,  and  third  requests  above  quoted.  The  fourth  request  was  properly 
refused.  The  suflcienoy  of  the  te^imony  to  warrant  a  finding  is  for  the  jury, 
and  it  would  be  error  for  the  court  to  instruct  them  in  the  manner  requested 
where  there  was  any  conflicting  testimony.  The  judgment  is  reversed,  and  a 
new  trial  ordered. 

MOBSB  and  Shskwood,  JJ.,  concurred.  Caupbbll,  0.  J.,  did  not  sit. 


OrABAK  0.  TOWHBHIF  OF  St.  JOSEPH. 
(AqTFenw  Court  <if  MiOiigcm.  Jsnwry  6, 1888.) 
TAXATioir— PnsoHAL  Propsbtt — CoBPoaiTB  Stock— Ebsokioos  Taxa.tioii  or  Cobpo- 

■ATB  PbOPBKTI. 

Sesa.  Laws  Mich.  1885,  No.  15S,  $  3,  provides  that  "all  shares  in  foreign  oorpora- 
tioai  (except  national  banks)  owned  by  iuabitants  of  this  state"  shall  be  taxed. 
"Shares  in  oorporations,  the  property  of  which  la  taxable  to  itself,  sfaall  not  be 
assessed  to  tiie  shareholders. "  Section  4  provides  all  corporate  property,  eroept 
where  some  other  proviaionls  made  by  law,  ahaUbe  asaeflsed  to  the  corporation  as  to  a 
natural  person,  where  its  principal  ofiloe  In  this  state  la.  By  aubdi vision  8  of  sec- 
tion 18,  each  person  is  required  to  set  forth,  as  property  liable  to  taxation,  "all  shares 
in  foreign  corDorations,  (except  national  banks.)  and  their  value. "  And  bv  section 
S  it  is  providea  that,  for  the  purpose  of  taxation,  personal  property  "shall  Inoludo 
all  sooaa  and  chattels  within  the  state ;  aU  ships,  boata,  and  vessels  oelooging  to  in- 
habitants of  this  state; "  and  that  the  personal  property  of  a  non-resident  cannot  be 
taxed  unleaa  it  has  an  actual  situs  in  the  state.  Plaintiff,  a  resident  of  defendant 
township,  was  taxed  on  stock  in  a  foreign  corporation,  whose  boats  tying  at  Bmton 
In  the  state  were  taxed  there.  Beld  that,  as  the  boats  were  improperly  taxed*  tke 
•took  Was  liable  to  be  taxed  by  defendant. 
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Case  made  from  circuit  court,  Berrien  county;  A.  J.  Smith,  Judge. 
John  H.  Graham  sued  the  township  of  St.  Joseph*  to  recover  a  tax  all(^fed 
to  have  been  improperly  levied.   Judgment  for  the  plaintiff,  and  case  made. 
X.  C.  Fyfe,  for  plaintiff.   IT.  4.  Hamilton,  for  defendant. 

KsEBWOOD,  J.  The  plaintiff  in  tbls  case  is  a  resident  of  the  township  of 
St.  Joseph  in  the  county  of  Berrien,  and  in  1886  was  a  stockholder  in  the 
■Graham  &  Morton  Transportation  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Illinois.  His  stock  was  assessed  in  the  township 
where  he  resided  that  year,  and  he  paid  the  taxes  levied  against  him  under 
such  assessment,  protesting  against  the  same,  and  he  brings  this  suit  to  re- 
cover the  taxes  he  thus  paid.  The  testimony  was  by  stipulation,  and  in  sub- 
stance ts  as  follows;  (1)  All  the  stock  of  the  corporation  is  owned  by  An- 
drew Crawford,  who  resides  in  Chicago,  Illinois;  J.  H.  Graham,  who  resides 
in  St.  Joseph;  and  J.  S.  Morton,  whose  residence  is  at  Benton  Harbor,  Mich- 
igan. (2)  J.  H.  Graham  has  resided  in  St.  Joseph  more  than  a  year  last 
past;  and  that  there  was  assessed  against  hirn  upon  his  stock,  for  1886,  taxes 
to  the  amount  of  9171.55,  and  that  the  same  was  paid  by  liim,  under  protest 
and  involuntarily,  to  the  township  treasurer  for  the  township;  and  that  this 
suit  was  instituted  in  time  under  the  sbitute  to  recover  them.  (3)  The  prop- 
«rty  of  the  corporation  was  assessed  to  it,  and  taxes  paid  thereon  m  the  town- 
ship of  Benton,  in  which  Benton  Harbor  is  situated,  for  1886.  The  corpora- 
tion owns  no  real  estate,  and  in  its  business  uses  the  docks  and  warehouses 
owned  by  Crawford  and  the  plaintiff,  and  it  has  no  docks,  warehouses,  or  of. 
flee  elsewhere.  At  the  time  of  the  assessment  of  the  plaintlfTs  stock,  none 
of  the  company's  property  was  elsewhere  than  at  Benton  Harbor,  and  its 
books  and  tKink-account  were  also  kept  there.  (4)  A  portion  of  the  company's 
property  consists  of  two  steam-boats;  BentonHarbor  being  their  winter  port. 
When  the  assBSsment  of  the  plaintiff's  stock  was  made  by  the  supervisor  of  St. 
Joseph,  the  plaintiff  protested  against  being  assessed  for  his  stock,  and  in- 
formed the  officer  that  all  of  the  company's  property  was  aoseitsable  in  Ben- 
ton, and  was  so  assessed;  but  the  supervisor  insisted  upon  making  the  assess- 
ment, which  r88ult<«d  in  the  plaintiff  being  obliged  to  pay  the  amount  stated. 
It  is  conceded  by  the  stipulation  that,  If  the  plaintiff's  stock  was  properly  as- 
sessable In  St.  Joseph,  then  the  tax  was  legal,  but,  if  not,  then  it  should  be  re- 
paid to  the  plaintiff.  Upon  the  statement  of  facts,  of  which  tlie  forcing  is 
the  sufaetanee,  the  circuit  Judge  found  that  the  stock  of  plaintiff  was  not  prop- 
erly assessable  in  the  township  of  St.  Joseph,  and  judgment  was  rendered  ac- 
cordingly. 

The  question  In  this  case  depends  upon  the  proper  constractlou  of  the  pro- 
visions of  the  tax  law  of  1885,  at  pjige  175.  Under  this  statute,  real  estate, 
for  the  purposes  of  taxation,  ''shall  include  all  lands  within  the  state,  and  all 
buildings  and  fixtures  thereon  and  appurtenances  thereto.  Except  in  cases 
-otherwise  expressly  provided  by  law,  personal  property  shall  include  all  goods 
and  chattels  within  the  state;  all  ships,  boats,  and  vess^  belonging  to  in- 
habitants of  tills  state,  whetJierat  home  or  abroad,  and  their  appurtenances." 
See  section  2.  Section  4  of  the  act  provides  that  "all  corporate  property,  ex- 
•cept  where  some  other  provision  is  made  by  law,  shall  be  assessed  to  the  cor- 
poration as  to  a  natural  person,  in  the  name  of  the  coi^oration.  The  place 
vbereits  principal  office  in  this  state  is  situated  shall  be  deemed  Its  residence." 
Section  2  also  provides:  "All  shares  in  foreign  corporations  (except  national 
banks)  owned  by  Inhabitants  of  this  state  shall  be  taxed.  Shares  in  corpora- 
tions, the  property  of  which  is  taxable  to  itself,  shall  not  be  assessed  to  the 
shareholdov."  Under  the  second  subdivision  of  section  13,  "each  person  is 
required  to  set  forth  in  his  statement  at  his  property,  for  taxation,  to  Ihe  su- 
pervisor, all  shares  in  foreign corpcnral^onsi  (except  national  banks,)  and  their 
value  ** 
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There  can  be  no  question  but  tbat,  under  the  . foregoing  proTlaions*  the- 
plaintlff's  shares  of  stock  are  taxable  in  St.  Joseph,  where  he  livea,  unless  they 
are  exempt  under  the  last  clause  quoted  from  section  2.   If  the  property  of 
the  company  was  not  legally  taxed  in  Benton,  tlie  fact  that  it  was  taxed  Ihere 
could  not  affect  the  right  to  tax  the  plaintiff's  stock  in  St.  Joseph.   Waa  the 
company's  property  properly  taxed  in  Benton?  If  so,  the  judgment  should  be 
affirmed ;  the  supervisor  having  been  informed  of  the  Benton  aeseesment  when 
he  listed  and  assessed  the  plaintiff's  stock.   There  is  no  question  but  that  the 
property  taxed  was  the  two  vessels,  and  that  they  belonged  to  the  Graham  & 
Morton  Transportation  Company  aA  the  time  the  assessment  waa  made,  and 
that  the  company  was  a  foreign  corporation,  having  its  residence  in  Illinois. 
A  tax  is  a  portion  of  the  property  of  the  citizen  required  by  the  government 
for  ita  support  in  the  discharge  of  its  various  functions  and  duties,  and  may 
be  imposed  when  either  person  or  property  is  within  its  jurisdiction.  "A 
personal  tax  cannot  be  assessed  against  a  non-resident;  neiUier  can  the  prop- 
erty of  a  non-resident  be  taxed,  unless  it  lias  an  actual  aittta  within  the  state, 
so  as  to  be  under  the  protection  of  its  laws."    Vessels  are  taxable  property, 
and  may  be  taxed  to  the  resident  owner  in  this  state  the  same  as  other  prop- 
erty ;  and  a  corporation  whose  property  is  taxable  in  this  state  stands  precisely 
on  the  same  footing  as  an  individual,  under  our  taxing  laws.    It  is  unques- 
tionably the  gener^  rule  that  personal  property  can  only  be  assessed  to  the 
owner  at  the  place  wliere  he  resides;  and  if  it  is  sought  to  tax  it  in  another 
jurisdiction  because  of  it-s  tangible  character,  and  its  location  being  there,  the 
authority  so  to  do  must  be  plainly  written  in  the  statute.   It  waa  held  la 
Hays  v.  Steam-Ship  Co.,  17  How.  596,  that  a  vessel  registered  in  New  York, 
plying  between  Panama  and  San  Francisco,  was  not  taxable  in  California. 
It  was  also  held  in  St.  Louis  v.  Ferry  Co.,  11  Wall.  423,  that  ferry-boata  run- 
ning to  a  city,  but  owned  in  another  state,  are  not  taxable  in  the  city  as  prop- 
erty within  it.    See, also.  State  v.  Haight,ZO  N.  J.  Law, 428;  Pemple  v.  Com- 
missioners  of  Taxes,  11  Alb.  Law  J.  401;  Morgan  t.  ParAam.  16  Wall.  471; 
Com.  V.  Hays,  8  B.  Men.  1. 

Under  the  constitution,  taxes  are  to  "be  levied  on  such  property  as  shall 
be  prescribed  bylaw."  The  legislature  in  the  statute  hereinbefore  referred 
to,  in  describing  the  property  in  this  state  to  be  taxed, as  we  haveseen,  divide 
it  into  real  and  personal  property,  and  then  says,  in  more  particularly  defin- 
ing personal  property,  "all  goods,  chattels,  and  effects  belonging  to  inhabitants' 
of  this  state,  situate  within  this  state."  Vessels  are  A  peculiar  class  of  prop- 
erty. They  are  distinguished  from  other  personal  property  by  the  statute. 
This  property,  owned  in  other  states,  owes  no  duty  to  Michigan  in  passing 
over  the  wuters  of  the  lake,  or  floating  upon  its  harbors  during  the  close  of 
navigation,  which  would  license  the  state  to  seize  upon  a  portion  of  the  boat's- 
property,  and  use  it  to  discharge  the  burdens  of  the  state.  For  certain  pur- 
poses, it  is  true,  the  boats  while  lying  in  the  harbor,  or  riding  upon  the  waters- 
of  the  lake,  within  the  limits  of  the  state,  is  within  the  jurisdiction  of  the- 
state.  Tlie  free  use  of  those  waters,  however,  is  secured  to  the  owner  of  the- 
vessel  by  the  constitution  and  laws  of  the  land;  and  I  do  not  think  it  waa  the 
intention  of  tlie  legislature,  under  our  tax  law,  to  impose  upon  a  vessel  owned 
in  unuther  state  the  burden  of  contributing  to  the  support  of  our  state  gov- 
ernment because  she  lands  her  freight  and  passengers  at  our  wharves,  or 
rides  at  anchor  in  our  harbors  during  the  raging  of  theatoi'mor  theindement 
season  of  winter. 

I  think  these  boats  were  not  taxable  In  Benton,  and  that  the  plaintiff's  stock 
was  properly  taxed  in  St.  Joseph.  The  judgment  should  therefore  be  re- 
versed, and  judgment  entered  in  this  court  for  defendant,  with  costs  of  both 
courts. 

MOBSE  and  Champum,  JJ.,  concurred.    CaupbeXiL,  C  J.,  did  not  sit. 
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Mynhzno  v.  Detroit,  L.  &  N.  E.  Co. 
(Supreme  Court  of  JflcMgom.  JanuatT'  S,  1888.) 

1.  Aptbai*— Diomoir— ZiAW  of  Cabm. 

When  this  ootiit  has  decdared  the  law  of  a  case,  the  rale  of  law  laid  down  In  thtf 
decision  of  the  oanse  remains  the  law,  to  be  applied  upon  the  same  state  Of  facts  in 
all  the  BubsegneQt  proceedings  In  the  cause. 
9.  Neoliobncb— Pboyihcb  or  ComtT  and  Just. 

Where  the  whole  teatimony  in  a  case,  and  all  legitimate  Inf  ereaoee  that  can  be 
drawn  therefrom,  shows  that  the  plaintiffs  Intestate  was  injured  by  reason  of  his 
own  want  of  ordinary  care,  the  question  whether  there  was  or  was  not  n^livence' 
on  the  part  of  the  injured  party  is  a  question  of  law,  to  be  decided  by  the  court.' 
8.  Save— Bdbdbh  or  Pkoot — Okoitjast  Cajib. 

In  an  action  to  reoorer  damages  sustained  by  reason  of  defendant's  negligonoe, 
the  burden  of  proof  is  upon  the  plalntUI  to  show  (1)  that  the  Injured  party  was  In 
the  exeitdse  of  ordinary  care  at  Uie  time  he  was  Injured;  and  (2)  that  the  injury 
was  the  result  of  defendant's  negligence. 

4  BaHB — CONTRIBUTORT  NeOUSBKCE — ^iNBTRnenONS. 

In  an  action  based  upon  negligence,  It  is  error  for  the  trial  conrt  to  Instruct  the' 
tary,  npaa  the  question  M  the  oontrilnitory  negliganoe  of  the  Injured  person,  that 
*if  sjiy  reasonable  mind  can  oome  to  a  dUferent  conclusion  than  that  the  pluntiff 
was  guilty  of  negligence,  if  there  is  any  doubt  upon  the  subject,  or  a  reasonable 
mind  can  form  an  opposite  opinion,  Instead  of  that  he  was  guilty  of  negligence,  then' 
it  would  be  for  them  to  deliberate  upon  the  testimony,  and  ascertain  If,  from  all  of 
It,  they  can  oome  to  the  oonoluslon  Uiat  the  plalntlfl  was  not  gnll^  of  oontribntory^ 
negli^noe,  and  henoe  ought  to  reooror. " 
5.  Samb. 

It  Is  error  for  the  trial  court  to  charge  the  jury,  respecting  testimony  which  the 
defendant  claimed  oondnslvely  showed  that  the  wceased  dul  not  exercise  ordinary 
care,  that  such  "  testimony  must  be  such  as  to  drive  you  to  that  oonoluslon, — to  pre^ 
Tent  your  anrlTing  at  uiy  other  oonoluslon.** 
{aj/Udlnu  bv  the  Court.) 
Srror  to  clrouit  court,  Mecosta  ooanty. 

Chris  T.  Mynnlng,  adminiatrator  of  fillip  A.  Mjnning,  decoBBed,  sued 
the  Detroit^  Lansing  &  Northern  Railroad  Company  for  the  death  of  his  dece- 
dent.  Jik^meiU  for  the  plaintiff,  and  doCendant  brings  error. 

Palmer  A  Palmer,  for  appellant.   Andrew  J^anion*  for  appellee. 

Ghaiifi.in»  J.  When  this  case  was  before  us  the  first  time,  upon  the  tes- 
timony introduced  on  the  part  of  the  plaintiff,  we  hdd  that  the  question  of 
defendant's  contributory  negligence  was  not  free  from  doubt,  and  that  the 
court  did  right  in  submitting  the  case  to  the  jury.  MynnUig  t.  RaUroad 
Co.,  59  Mich.  259,  26  N.  W.  Rep.  514.  When  the  case  came  before  us  again, 
we  held  that,  by  the  plaintiff's  own  showing,  the  deceased  was  cliargeable 
with  such  contributory  negligence  as  precluded  a  recovery,  {Mynning  t. 
Sailroad  Co.,  31  iX.  W.  Rep.  147.)  and  the  case  was  sent  back  for  a  new  trial. 
Ordinarily,  where  the  plaintiff  had  failed  to  make  a  case  by  reason  of  its  af- 
firmatively appearing  that  the  deceased  was  himself  guilty  of  contributory  neg- 
ligence, a  new  trial  is  not  ordered;  but  it  appeared  in  the  record  in  tliis  case 
that  another  person,  by  the  name  of  Coburn,  witnessed  the  catastrophe,  who 
was  not  cdUid  as  a  witness,  aitd  whose  testimony  might  possibly  have  aided 
plaintiff  in  showing  due  care  on  the  part  of  the  deceased,  and  therefore  we 
ordered  a  new  trial.  Upon  the  last  trial,  this  person  was  not  called  as  a  wit- 
ness, and  it  may  be  presumed,  either  that  his  attendance  could  not  be  pro- 

^As  to  the  provinoe  of  court  and  jury  in  oonsldering  questions  of  negligence,  see 
I>wyer  v.  Railway  Co.,  (IX.  J.)  7  Atl.  Rep.  «7;  Iron  Co.  v.  Fanning,  (Pa.l6  Atl.  Rep. 
578 :  Canal  Go.  v.  Webster,  Id.  841 ;  Moynihan  v.  Whidden,  (Mass. )  9  N.  E.  Rep.  645 : 
Byroad  Co.  v.  O'Connor,  mL)  Id.  268;  Bums  v.  Railroad  Co.,  (Iowa,)  SO  N.W.  Rep.  25; 
Bar  bo  v.  Bassett,  (Minn.)  gfi  N.  W.  Rm>.  198,  and  note:  Hoye  v.  Railway  Co.,  (Wis.)  Id. 
046;  Rush  v.  Railway  Co.,  (KanO  13  Pac.  Rro.  583 :  Nichols  v.  BaUroad  Co.,  (Ky.)  2  S. 
W.  Rep.  181;  Railroad  Co.  v.  Howard,  (Oaf  8  B.  K.  Bro.  496;  Walton  v.  Adcuinan, 
J^lO  AU.  Be|^r(»;  ^^bum  v.  Railway  Co.,  (loinO  ante,  008;  LUI^t.  B^iroad 
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cured,  or  that  hla  testimony  voiild  not  sbed  any  new  light  npon  the  transac- 
tion. The  eaae  has  again  been  tried  upon  substantially  the  same  testimony 
as  that  which  came  under  our  review  in  the  last  brial,  and  has  resulted  in  u 
verdict  for  the  jdaintiif .  When  the  case  was  here  last,  we  laid  down  the  rule 
of  law  that  must  oontrol  the  decision  upon  the  facts  tlien  appearing  npon  Uw 
record  before  us.  So  long  as  the  fads  remain  the  same,  the  rule  of  law  ap- 
plied by  this  court  lu  the  decision  the  cause  remains  the  law  of  the  case  in 
all  subsequent  proceedings  therein. 

It  appears  from  the  record  before  us  that,  npon  tJw  last  trial  In  the  oonit 
below,  astipulation  was  entered  into  between  the  parties  as  follows:  "No 
witnesses  to  be  swum  on  the  coming  trial  of  this  cause  exc^  those  which 
wereswom  on  the  last  trial;  and  either  partymayread  such  of  the  testimony 
given  upon  said  last  trial,  as  reported  by  the  sten<^rapher,  as  he  may  dmire." 
Under  this  stipulation,  the  plaintiff's  attorney  read  in  evidence  to  the  jury 
such  of  the  testimony  given  upon  the  trial  of  tlie  case  as  he  desired.  He  re- 
fused to  read  to  the  jury  the  testimony  of  the  witness  MdiAUghlin,  mentioned 
in  the  opinion  when  the  case  was  last  here.  Thereupon  counsel  for  defend- 
ant offered  to  read  the  testimony  of  this  witness  as  testimony  in  plaintiff's 
behalf.  The  plaintiff  objected,  and  the  court  ruled  that  defendant  might  read 
the  testimony  of  any  witness  in  his  own  behaif,  but  he  could  not  introduce  it 
*  .as  tlie  testimony  of  the  plaintiff's  witness.  The  defendant's  counsel  excepted 
to  the  ruling,  and  then  read  the  testimony  of  tlie  witness  McLaughlin  in  evi- 
dence. The  ruling  was  in  accordance  with  the  stipulation.  Plaintiff's  at- 
torney complained,  upon  the  trial  in  which  the  witness  McLaughlin  testified, 
that  be  was  surprised  at  the  testimony  given  by  him,  and  intimated  that  he 
had  l)een  deceived  by  the  witness.  The  witnesses  Trafford  and  Wakeman  were 
sworn  and  examined  on  the  behalf  of  the  plaintiff.  Their  testimony  was  not 
materially  variant  from  that  given  on  the  preceding  trial.  They  testified  as 
before  to  seeing  ttte  train  approaching  from  the  north;  to  seeing  the  deceased 
approaching  the  crossing,  and  coming  towards  them ;  that  their  eyes  did  not 
leave  him  from  the  time  tliey  first  saw  him,  when  he  wrs  within  about  30  feet 
uf  the  raili-oad  crossing,  until  he  stepped  upon  the  track,  and  was  struck  by 
the  train ;  that  he  was  walking  fast,  his  head  down;  and  that  they  did  not  see 
him  stop,  or  look  towards  the  approaching  train,  and  that  they  were  looking 
at  him  the  whole  time.  The  only  legitimate  inference  that  can  be  drawn  from 
tlieir  testimony  is  that  Mynning  was  aware  of  the  approaching  train,  and  pur- 
posely went  in  front  of  it;  or,  which  is  more  probable,  that  he  w^as  unaware 
of  its  ]>roximity,  and  without  paying  attention,  or  giving  the  subject  a  thought, 
without  taking  any  caution  whatever,  carelessly  and  negligently  pursued  his 
wiiy,  and  in  consequence  was  hit  by  the  train  and  killed.  We  have  before  us 
upon  this  record  the  same  testimony  and  the  same  facts  ettablished  that  were 
present  in  the  record  when  the  case  was  last  before  us,  and,  unless  we  erred 
in  that  opinion,  the  decision  in  that  case  must  rule  this.  This  is  not  a  case 
where  there  was  no  living  witness  of  the  accident;  consequently  there  is  no 
ruum  for  the  presumption  arising  from  the  natural  instinct  of  self-preserva- 
tion that  the  deceased  was  exercising  due  car^  to  preserve  his  life  or  person 
from  injury.  Here,  then,  is  no  conllicting  testimony  upon  the  question  of  tlie 
contributory  negligence  of  Mr.  Mynning.  There  is  no  conflict  between  the 
testimony  of  Trafford  and  Wakeman.  introduced  by  the  plaintiff,  and  that  of 
McLaughlin,  introduced  by  Llie  defendant.  There  is  perfect  harmony  between 
them,  and,  if  the  testimony  of  McLaughlin  is  laid  entirely  out  of  view  or  dis- 
believed, the  plaintiCf's  case  is  not  impioved,  nor  contributory  negligence  dis- 
proved. Giving  full  faith  and  credit  to  the  testimony  introduced  for  the  pui^ 
pose  of  proving  that  the  deceasi-d  was  in  the  exercise  of  ordinary  care  at  the 
time  of  the  accident,  and  giving  to  the  plaintiff  the  bene6t  of  all  le^timate 
inference  to  be  drawn  from  such  testtriiony,  it  becomes  a  question  uf  law,  for 
tlie  trial  court  to  determine,  whether  tlie  testimony,  ctmceding  its  truth,  es- 
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tabliabed  the  fact  that  Mr.  Mynning  waa  in  th«  exercise  of  ordinary  care. 
UpoD  tbis  question,  aeting  upon  the  testimony  given  In  this  case  upon  the 
last  and  preceding  trial  of  the  cause  in  the  court  below»  there  was  no  room  for 
unbiased,  reasonable  minds  to  come  to  a  different  conclusion  than  that  Mr. 
Mynning  was  not  in  the  exercise  of  ordinary  care  in  approaching  and  enters 
ing  upon  the  raUroad  crossing  in  question.  It  is  needless  to  recapitulate  the 
testimoiv.  We  did  so  in  the  opinion  filed  when  the  case  was  here  last,  and 
the  testimony  is  no  different  now  from  what  it  waa  then. 

The  defendant's  counsel  requested  the  court  to  instruct  the  Jury  that,  under 
the  evidence  in  the  case,  the  plaintiff  was  not  entitled  to  recover;  which  the 
court  refused.  This  request  raised  the  question  of  law,  and  it  was  the  duty 
of  the  court  to  pass  upon  it.  He  refused  to  so  instruct  the  jury,  but,  on  the 
contrary,  gave  them  the  following  instructions,  which,  to  say  the  least,  are 
certainly  unique.  After  reading  to  the  jury  from  the  opinion  of  this  court  a 
statement  of  the  facts,  from  which  we  held  that,  as  a  question  of  law,  the  de- 
fendant was  not  liable,  because  of  the  want  of  ordinary  care  of  Mr.  Mynning, 
he  said:  "Kow,  gentlemen,  if  you  should  find  the  testimony  in  tbis  case  to 
correspond  with  whnt  has  been  read  to  you  as  narrated  by  Justice  Champlin, 
in  delivering  this  opinion,  then  you  must  come  to  the  conclusion  that  the  de- 
ceased was  guilty  of  contributory  negligence,  and  you  must  find  against  the 
plaintiff  and  for  the  defendant.  If,  on  tlie  other  hand,  you  should  find  that 
the  testimony  changed,  or  that  any  reasonable  mind  can  come  to  a  different 
conclusion  than  that  the  plaintiff  was  guilty  of  n^ligence,  if  there  is  any 
doubt  on  the  subject,  or  a  reasonable  mind  can  form  an  opposite  opinion,  in- 
stead of  the  one  which  is  stated  here,  and  which  the  court  has  stated  to  you. 
then  it  would  be  for  you  to  deliberate  on  this  testimony,  and  ascertain  if,  from 
from  all  of  it,  you  can  come  to  the  conclusion  that  the  plaintiff  was  not  guilty 
of  contributory  negligence,  and  hence  ought  to  recover."  The  jury  is  not  only 
told  that  they  are  at  liberty  to  come  to  a  different  conclusion  upon  the  law  of 
the  case  than  that  at  wbicli  this  court  arrived,  but  he  puts  the  question  of  con- 
tributory negligence  to  them  as  if  the  burden  of  proof  was  upon  the  defend- 
ant to  show  contributory  negligence,  and  that  it  must  be  shown  beyond  a  rea- 
sonable doubt;  instead  of  telling  them  that  the  burden  of  showing  that  the 
plaintiff's  intestate  was  exercising  due  care,  and  did  not  contribute  to  the  in- 
jury by  his  own  negligence  or  want  of  care,  was  upon  the  plaintiff.  And  tliis 
error  is  further  emphasized  in  the  concluding  sentence  of  the  following  por- 
tion of  his  charge:  "It  is  claimed  that  there  is  testimony  which  conclusively 
shows  that  the  deceased  did  not  use  ordinary  care.  If  you  find  that  to  be  the 
fact,  if  you  find  from  the  testimony  that  Mr.  Mynning,  the  deceased,  walked 
upon  the  railroad  track  knowing  it  to  be  tliere,  and  finding  from  the  testimony 
that  he  was  familiar  with  the  surroundings,  and  knew  ttuit  the  track  existed, 
which  is  of  itself  a  notice  of  danger, — a  railroad  track  being  a  notice  of  dan- 
ger in  itself, — I  say,  if  you  should  find  that  he  was  familiar  with  the  prem- 
ises, and  knew  that  track  existed,  and  he  walked  upon  the  track,  paying  no 
attention  to  its  existence, — went  there  blindly,  with  his  head  down,  and  treat- 
ing the  highway  as  being  continuous,  witliout  any  railroad  track  crossing  it 
at  all,  and  paying  no  attention  to  anything, — then  you  should  find  a  verdict 
for  defendant  of  no  cause  of  action.  And  this  testimony  must  be  suclt  as  to 
drive  you  to  that  conclusion, — ^to  prevent  your  arriving  at  any  other  conclu- 
sion." Further  comment  is  unnecessary.  The  law  laid  down  by  the  court 
in  these  portions  of  his  charge  was  wrong,  and  would  call  for  a  reversal  of  the 
judgment  were  the  other  point  to  which  attention  has  been  called  not  conclu- 
sive. 

The  judgment  is  reversed.  As  it  is  not  probable  Utak  a  different  case  can 
be  made  upon  another  trial,  one  will  not  be  ordered. 

MoBaB  and  Sobbwood,  JJ.,  concurred,  Gabpbbll.  G.  J.»  did  not  alt. 
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FANOBOBN  «.  OOHTINENTAI.  IN8.  CO. 
(Supreme  Court  t^f  MiiMgan.  Jaaiuuy  6, 1868.) 
i.  CowBOHiss— PBOOOBJiMBBT  BT  Fbaud — TuTOn  Or  Amount  Paid  Neobsubt  Ba- 

FORB  SdIT. 

In  an  action  on  an  insnranoe  poUcyiPUl&tiff  claimed  that  an  alleged  compromlao 
was  effected  by  defendant's  fraud.  Held,  thftt  plaintiff  cannot  reoorar  unlnaa  he 
shows  repayment,  or  tender,  of  the  compromise  money  before  snit  broaght. 
9>  Plbadiko — AitKHDmxT — Whbk  Fabtt  Entitled  to. 

In  an  action  on  an  insurance  policy,  an  appeal  having  been  taken  and  the  case 
sent  back  for  a  new  trial,  defendant,  at  the  first  opportunity,  asked  leave  to  amend 
M  as  to  make  pl^tllFs  tiUe  to  the  property  material,  the  defect  in  the  answer,  in 
this  respect,  having  been  brought  oat  on  appeal.  Held,  that  it  was  error  to  rafnaa 
such  leave. 

Error  to  circuit  court,  Huron  county;  "Watson  Beaoh,  Judge. 

Action  of  assumpsit,  by  John  C.  Pangbom  against  tlie  Continental  Insur- 
ance Company,  on  a  fire  insurance  policy.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.   The  defendant  brings  error. 

For  decision  on  a  former  appeal,  see  29  N.  W.  Bep.  475. 

F.  A.  Baker  and  Cha».  L.  Sallt  for  appellant.  Wisnor  eft  Stumer,  for  ap- 
pellee. 

Sherwood,  J.  This  action  is  upon  a  policy  of  insurance  dated  August  21, 
1B82.  The  defenses  are — First,  misrepresentations  relative  to  the  title  and 
incumbrances  upon  the  plaintiff's  property,  made  in  his  application;  setumd, 
an  accord  and  satisfaction.  In  the  iipplication  for  insurance,  the  plaintiff 
represented  that  he  owned  the  property  in  fee-simple,  which  consisted  of  160 
acres;  that  it  was  incumbered  to  the  amount  of  $500  only,  whteh  would  be 
due  in  1883;  and  that  the  cash  value  of  the  land  was  $4,500. 

The  case  was  in  this  court  once  before.  See  29  K.  W.  Bep.  475.  The  plain- 
tiff had,  on  the  first  trial,  been  allowed  to  recover.  That  judgment  was  re- 
versed in  this  court.  In  that  case  we  held:  "If  the  representation  of  quan- 
tity was  relied  upon  as  a  warranty,  and  its  falsity  as  a  defense,  defendant  stiould 
have  set  it  up  in  its  notice;"  that  "under  the  rules  established  by  this  court, 
the  defendant  must  confine  itself  to  the  fraud  or  falsehood  alleged  in  its  no- 
,tice;"  and  that,  under  the  defendant's  notice,  it  was  immaterial  whether  the 
plaintiff  owned  any  other  land  than  the  40  acres  upon  which  the  buildings 
insured  stood. 

Defendant,  wishing  to  avail  itself  of  its  whole  defense  in  the  premises,  at 
the  first  term  of  the  circuit  court  after  cause  was  sent  back  for  a  new  trial, 
by  its  counsel,  upon  proper  notice  and  showing,  made  a  motion  for  leave  to 
amend  the  notice  of  defendant  in  such  manner  a3  to  make  the  plaintiffs  title 
to  the  160  acres  of  land  described  in  the  application  material.  This  motion 
was  denied  by  tlie  court,  and  the  defendant  was  not  permitted  to  avail  him- 
self of  one  of  its  principal  defences,  one  which  had  existed  from  the  moment 
the  policy  became  operative,  and  must  have  been  known  to  the  plaintiff.  It 
was  not  a  new  (iefeiise,  nor  a  technical  one,  but  went  to  the  merits  and  very 
foundation  of  his  claim.  The  amendment  was  offered  at  tiie  earliest  oppor- 
tunity after  it  was  found  to  be  necessary  by  defendant's  counsel,  and  denj'ing 
the  motion  was  e'juivalent  to  de])riving  the  defendant  of  his  right  to  make 
his  ilt'ftMise  altogether.  Ordinarily,  tiie  granting  of  motion  to  amend  plead- 
in;rs  is  a  matter  ^Yithin  the  discretion  of  the  court,  and  cjmnot  be  reviewed 
h'Ti-;  luit  when,  in  a  case  like  this,  where  a  party  is  deprived  of  a  meritorious 
defense  to  the  plaintiff's  entire  claim  in  suit  by  the  ruling,  the  action  of  the 
court  becomes  so  prejudicial  to  the  rights  of  the  party  affected  thereby,  that 
he  may  allege  error,  and  have  the  case  reviewed  in  this  court  for  its  correc- 
tion. Where,  in  the  trial  of  a  cause  at  the  circuit,  involving  only  a  common- 
law  issue,  the  application  of  a  rule  of  practice  becomes  so  oppi-easive  as  to  de- 
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■prive  a  party  of  his  Just  rights  irrevocably,  as  In  this  case,  error  will  always 
lie  to  this  court,  to  redress  such  grievance.  The  defendant  should  have  been 
.allowed  to  make  the  proposed  amendment  to  hiB  pleadings. 

On  the  trial,  the  plaintiff  obtained  a  verdict  for  the  sum  of  31,087.16.  The 
'testimony  of  both  parties  tended  to  show  a  settlement  of  the  plaintiff' 8  claim, 
and  it  appears  that  he  signed  a  receipt*  on  the  back  of  the  policy,  for  the  amount 
paid  by  the  company,  and  accepted  a  draft  for  the  amount,  when  he  surren- 
dered the  policy,  and  signed  the  contract  for  the  compromise,  which  was  at- 
tached to  the  same.  It  further  appears  that  tlie  plaintiiC  indorsed  the  draft 
and  received  the  money  on  the  same;  he.  however, alleges  that  the  settlement 
was  brought  about  by  deceit  and  fraudulent  practices  of  the  defondant'tt 
agent,  who  did  the  business.  This  allegation  the  defendant  denies.  The 
plaintiff  did  not  tender  back,  or  pay  to  the  defendant,  the  money  he  received 
of  the  company  upon  the  compromise,  before  bringing  this  suit.  The  sum 
received  was  $100. 

Under  these  circumstances,  the  following  request  of  defendant's  counsel 
should  have  been  given  as  requested:  "If  the  jury  find  from  the  evidence 
that  there  was  a  settlement  and  compromise  of  the  claim  of  the  plaintiff  ^^ainst 
'the  detoidant  in  the  case,  and  that  the  plaintiff  I'ecelTed,  either  in  cash  or  by 
draft,  the  amount  to  be  paid  on  such  settlement  and  compromise,  but  has  not 
repaid  or  tendered  back  the  same  to  defendant,  before  the  commencement  of 
this  siAt,  the  plaintiff  cannot  recover  in  this  case."  This  request  is  within 
several  decisions  of  this  court.  Wilbur  v.  Flood,  16  Mich.  40;  Jetoettv.  Petite 
4  Mich.  508;  De  Armand  t.  PMlUps,  Walk.  Gh.  186;  Qallotoay  v.  Holmes, 
1  Doug.  (Mich.)  330;  Dvmka  v.  Fuller,  32  Mich.  242;  Martin  v.  Ash,  20 
Mich.  166;  Lamher  Co,  v.  Bates^  31  Mich.  159;  Railroad  Co.  v.  Dunham, 
80  Mich.  128;  Crippm  v.  Hope,  38  Mich.  344.  The  plaintiff's  right  to  re- 
cover is  based  upon  the  theory  that  the  settlement  was  obtained  through  the 
fraud  of  defendant's  agent.  The  plaintiff  cannot  claim  the  benefit  he  has  re- 
•ceived  through  the  fraudulent  contract,  and  at  the  same  time  repudiate  Its 
binding  force.  Railroad  Co.  v.  Iktnfiam,  30  Mich.  128;  Crippenv.  Hope^ 
38  Mich.  344;  &ray  v.  8t.  John,  35  lU.  222;  »fann  v.  Stowell,  8  Chund. 
243.  is  an  action  of  asaumpsit  upon  the  contract,  and  not  a  suit  for 

fraud. 

Other  points  are  made,  bat  most  of  them  will  hardly  recur  upon  another 
trial,  and  therefore  we  do  not  think  it  profitable  to  consider  the  case  farther. 
The  Judgment  must  be  reversed,  and  a  new  bial  granted. 

MoBSB  and  Gouiplih,  JJ.,  concurred.  Campbell,  C.  J.,  did  not  sit. 


Prick  v.  ^taqray.  Commissioner  of  Highways,  et  al. 

(Supreme  Court  of  Michigan.   Januarys,  1888.) 

I.H1BSWATB — DlSCOXTlNTASCK — FoWER  OF  COMMISSIONEHS  TO  AxtJODltTT  FBOOBSDIXas. 

How.  St.  Micii.  S  i;^)0,  provides  that  tho  commissioner  may  adioum  proceedings 
to  discontinue  a  highway  no  lonfriir  than  30  days.  Held,  that  auoh  prooeedings  had 
on  June  6th,  pursuaut  to  a  2U-day8  adjournment  from  May  ISth,  are  irregular  and 
void. 

S.  Same — Notice  of  PRocEEuiNOrt  to  Dipcon-tihub. 

How.  St.  Mich.  S  V.''jS,  praviJi_'s  that  prfjccediugs  to  dl^contiaoQ  a  highway  must 
be  after  10  days'  notice,  Hcl'h  that  such  prococninps,  at  a  bearing  on  Ane  0th,  pur* 
Buant  to  notice  given  June  Isb,  are  irregular  and  void. 

Certiorari.  On  petition  of  Mortimer  Price  to  revise  the  proceeding  of 
William  Stagray,  commissioner  of  highways,  and  William  Fellver,  clerk  of 
Hampton  township.  Bay  county,  in  discontinuing  a  certain  toad  in  said 
township. 

Lindner,  Porter  dk  Ht^ey,  for  petitioner. 
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SiTBitvoOD,  J.  This  case  is  a  certiorari  to  the  oommlssioner  of  highways, 
and  the  clerk  of  the  townsliip  of  Hampton,  in  the  county  of  Bay.  The  pro- 
ceedings we  are  asked  to  review  were  taken  by  said  commissioner,  for  the 
purpose  of  discontinuing  a  certain  Jiighway  running  on  the  east  and  west 
quarter  line^  between  the  centers  of  sections  25  and  26,  in  said  township.  It 
appears  from  the  record  that  an  application  was  made  to  the  commissioner  to 
discontinue  the  highway  on  the  third  day  of  May,  1887.  On  the  seventh  day 
of  May,  a  notice  was  given  for  the  hearing  upon  said  petition  on  the  eight- 
eenth of  said  month.  This  notice  was  iiddressed  to  "Mr.  Price."  Petitioner 
appeared  on  that  day,  at  the  place  appointed  for  the  liearing,  and  took  some 
objections  to  the  proceedings;  and  the  commissioner  announced  that  the  hear- 
ing would  be  adjourned  20  days,  within  which  time  new  notices  would  be 
m<ide  and  served  upon  the  parties  interested.  Nothing  further  appears  to  have 
been  done  until  the  first  day  of  J une,  1887,  when  the  commissioner  made  and 
served  apon  the  petitioner  the  following  notice: 

"CJOTTNTT  OF  BaT,  ToWNSHIP  OF  HaMPTON. 

"Take  !fotlce.  To  Mr.  Patrick  Borgan,  M.  F.  Price,  Peter  Tan  Erp.  Mi- 
chael Ingelhartt,  John  Callahan,  Mrs.  Linderman,  Mary  Meaglier,  Dennis  Gal- 
lagher, Patrick  Toohey,  Phillip  Webber,  and  John  Carnol :  You  are  hereby  no- 
tified that  the  undersigned  commissioner  of  highways  will  meet  at  the  house 
of  Peter  Van  Erp  in  said  township,  at  nine  o'clock  in  the  forenoon  of  the  sixth 
of  June,  1887,  for  the  purpose  of  discontinuing  the  Webber  road.  % 

"Dated  June  1,  1887.  William  Staorat, 

"Commissioner  of  Highwi^  fortiie  Township  of  Hampton. " 

The  return,  continaiiig,  gives  tiie  following  as  the  final  action  of  the  com- 
missioner: 

"Discontinuing  a  Highway,  To  discontinue  the  highway  known  and 
dracribed  as  follows:  'Webber  road,  commencing  at  a  point  twenty-five  feet 
and  twenty-Qve  hundredths  feet  (25  25-100)  north  of  the  center  of  section  twen- 
ty-five, (25,)  In  town  fourteen  (14)  north,  of  range  five  (5)  east;  thence  run- 
ning in  a  westerly  direction  to  a  point  seven  fe^  north  of  the  center  of  sec- 
tion twenty-six,  (26,)  in  town  fourteen  (14)  norUi.  of  range  five  (5)  east.* 
The  said  commissioner  did,  after  due  notice*  given  according  to  law,  proceed 
on  the  sixth  day  of  June,  1887.  to  view  the  premises  described  in  said  appli- 
cation and  notice,  and  ascertain  and  detennme  the  neceaalty  of  dlaoonUnuing 
sud  highway;  and  he  doth  furthOT  return  Ui^  he  ounsiders  and  determines 
that  the  said  described  Mghway  shall  be,  and  the  same  is  hereby,  discontin- 
ued, and  thac  he  does  not  find  any  damage  sustained  by  said  discontinuance. 

"Given  under  my  hand  this  ninth  day  of  June»  1887. 

William  Staorat. 
"Commissioner  of  Highways  of  the  Township  (si  Hampton.** 

The  petitioner  claims  the  prooeedings  are  erroneous  for  the  following  rea- 
sons: First,  that  the  commissioner  erred  in  adjourning  the  hearing  for  20 
days  to  give  new  notices;  aeootid,  that,  if  such  adjournment  could  be  had 
legally,  the  hearing  should  have  been  on  the  seventh  instead  of  the  sixth  of 
June,  1887;  third,  that  the  notice,  given  forthehearlngonthesixthof  June, 
to  petitioner  was  defective  and  insufficient. 

In  cases  of  this  kind  the  record  must  show  afflrmativeiy  that  the  require- 
ments of  the  statute  have  been  compiled  with,  and  that  the  commissioner  has 
obtained  jurisdiction  in  the  matters,  in  ordw  to  sustain  his  proceedings.  Peo- 
ple V.  aaiio,  3  Mich.  121 ;  Ao«»  v.  CommiuUmert,  32  Mich .  301 ;  Muetter  v.  Com- 
missioners,  39  Mich.  726.  Whatever  may  be  thought  of  the  first  point  made 
by  the  petition,  we  think  the  second  and  tiiird  must  tnevtdl.  ITiuier  ttie  stat- 
ute, the  commissioner  could  adjourn  the  hearing  but  20  days,  and  that  digr 
should  have  been  upon  the  seventh  of  June,  and  not  upon  Uie  sixth,  aa  was- 
done  in  this  case.  How.  St.  8  1800;  People  v.  Htghway  Com'rtt  16  Mich. 
64;  Van  Aukm  v.  mghwap  Corn'r*,  27  Mich.  415. 
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Thfl  notice  for  the  sixth  of  June  was  the  one  relied  apon  bj  the  eommis- 
sioiier,  and  given  on  the  first  day  of  June.  The  statute  requires  10  days*  pre- 
vious notice  to  be  given,  M-hich  was  not  done.  How.  at.  §  1298;  JPlati  v. 
Commissioners  of  Clay,  88  Mich.  247;  Detroit  Sharpshooters  Aas'n  t.  Ham' 
tramek,  34  Mich.  38;  P^U  v.  Highvoay  Comers  qf  Nankin,  14  Micb.  528; 
Jhipont  T.  Commissioners  of  Hamiramekt  28  Mich.  362;  Names  v.  CommU- 
stoners.  30  Mich.  490. 

The  action  of  the  commissioner  must  be  set  aside,  and  the  proceedings 
quashed. 

MoBSB  aud  Ghahplih,  JJ.,  eoncurred.  GAXPBSLLt  G.  J.,  did  not  ait 


FI.TKH  v.  Fltith. 
(Supreme  Court  of  MidM(/an.  Saaamry  5, 1888.) 

1.  UoneiaM— AORBBWEXT  to  DISOBABOB— ABSIOVrHSNT. 

CoEoplainant  deeded  a  portion  of  hte  farm  to  his  boo,  for  an  expressed  oonBldera. 
tioa  01^ n,  Init  allfiged  that  It  was  agreed  that  the  son  should  pa;  a  mortgage  on  ^ 
whole  farm :  the  son  paid  it,  but  had  it  assigned  to  him,  claiming  that  his  father  had 
driven  him  from  the  other  nart  of  the  farm,  which  they  were  to  work  In  common, 
and  from  the  crops  of  which  he  was  to  get  money  to  pay  the  mortgage.  Held  that, 
under  the  evldenoe,  complainant  was  entitled  to  have  the  mortgage  discharged  of 
record. 

%.  Saicb— Rrforiutioh  or  DMkD  not  NsoxaaART  to  Rblizf  aqainbt  AssioNinNT. 

Complainant  filed  a  bill  to  reform  a  warranty  deed,  to  show  that  the  consideration 
was  the  pigment  of  a  certain  mortgage,  instead  of  n,  aft  expressed,  and  to  have  the 
mortage,  which  the  grantee  had  pau  and  had  as^giied  to  himself,  dischaiged  of 
raoora.  Held,  that  It  was  not  neoessary  to  reform  the  deed,  oor  change  its  ooTft* 
nants,  and  the  bill  was  properly  drawn  to  obta}n  the  discharge  of  the  mortgage. 

Appeal  from  dronit  court,  Clinton  conntj,  in  chancery;  Y.  H.  Siotr^ 
Judge. 

Bili  in  equity  by  John  FljDn,  against  Jas<m  H.  Flynn,  to  rectify  a  deed» 
and  decree  a  mortgage  paid,  and  to  be  discharged.  Decree  for  complainanti. 
and  defendant  appealed. 

Fadetoa  A  Lyon,  for  complainant  Perrfn  A  Baldwin,  {A.  X.  BpauUUntf, 
of  counsel,)  for  defendant. 

Cbaufun,  J.  The  bill  of  complaint  is  flled  by  a  father  against  his  son* 
praying  that  a  certain  deed,  executed  by  the  father  to  his  son,  may  be  rectified 
so  as  tu  express  the  true  consideration,  and  that  a  certain  mortgage  be  decreed 
paid,  and  for  a  discbarge  thereof  from  the  record.  On  the  fourteenth  day  of 
May.  1879.  John  Flynn  was  the  owner  of  the  £.  i  of  the  S.  £.  i,  and  the 
y.  ^y.  i  of  the  S.  E.  i  of  section  14,  township  6  N.,  range  2  W.,  Michigan, 
Iwing  in  the  town  of  Olive,  Clinton  county,  Michigan.  On  that  day  he  executed 
a  mortgage  of  the  premises  above  described,  to  secure  the  payment  of  a  cer- 
tain promissory  note,  of  even  date,  for  $314.79.  on  or  before  three  years  from 
the  date  thereof,  with  interest  at  7  per  cent.,  to  J.  B.  liounsbury,  of  Pontiac, 
Michigan. 

The  complainant  claims  that  the  defendant  agreed  to  pay  this  mortgage  as 
a  consideratdon  for  his  deeding  to  his  son  the  east  half  of  the  south-eut 
quarter  of  the  section.  The  deed  was  drafted,  and  the  consideration  ex- 
pressed therein  is  91.  It  is  a  warranty  deed,  and  contains  a  covenant  against 
incumbrances.  The  defendant  claims  that  the  consideration  of  the  deed,  as 
agreed  upon  at  the  time,  was  Ills  promise  and  undertaliing  to  pay  certain  in- 
debtedness which  his  father  owed  to  different  persons  in  Oakland  county, 
amounting  to  about  9200,  which  he  paid,  and  be  says  that,  in  addition  to  the 
deed,  be  was  also  to  have  certain  personal  property,  consisting  of  two  cows, 
one  horse,  one  wagon,  one  harness,  constituting,  substantially,  all  the  per- 
flonal  property  his  father  owned,  aside  from  his  household  furniture.  He 
T.35M.w.no.lO— 62 
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farther  teatlAes  that,  at  the  Bame  time  tiie  agreement  waa  made  to  deed  the 
farm  to  him,  he  agreed  vith  his  father  that  he  ahould  live  with  him,  in  the 
house  upon  his  father's  40,  and  they  should  work  bcrtA  parcels,  uid  tliat  he 
mmld  pay  the  aforeaald  mortgage  out  of  the  proceeds  of  uie  crops  raised. 

He  moved  Into  the  house  with  his  father,  and  occupied  it  with  his  wife;  hm 
father  being  the  only  member  ot  the  fimiily  living  with  him,  although  an- 
other son  appears  to  luive  been  tlua»  for  a  time.  He  put  in  the  land  to  wheat, 
and  reeelTed  two-thirds  of  the  crop,  giving  to  his  father  ooe-third.  The  80- 
aorc  tract  conv^ed  to  the  son  was  mostly  a  tamarack  swamp,  having  only 
from  8  to  10  acres  arable  land  upon  it  at  the  time  of  the  conveyance.  The 
fatlier's  40  contained  from  20  to  SO  acres  of  tillable  land.  It  spears  that, 
during  the  first  year  the  parties  resided  upon  the  premises,  the  complainant 
instigated  a  quarrel  with  defendant's  wife,  and  in  consequence  left  the  house, 
and  went  to  reside  with  a  neighbor.  The  defendant  erected  thereafter  a  house 
upon  his  land,  but  before  it  was  completed  the  complainant  returned,  and  the 
I»rties  lived  t<^ther,  without  further  trouble,  until  defendant's  house  was 
completed,  whrai  he  removed  thereto. 

The  next  season  but  one,  the  defendant  again  worked  complainant's  land 
upon  shares,  dividing  the  crop,  share  and  share  alike.  When  the  mortgage 
matured,  defendant  paid  the  money  to  the  mortgagee,  and,  instead  of  taking 
a  discharge,  took  an  assignment  to  himself,  and  refuses  to  discharge  the  same. 
He  gives  as  a  reason  therefor  that,  instead  of  permitting  him  to  work  the 
land  belonging  to  his  father,  so  as  to  obtain  the  means  to  pay  the  mortgage, 
his  father  drove  him  oft  of  the  place,  and  refused  to  let  him  work  it.  He 
tratifies  to  this,  and  is  corroborated  by  the  testimony  of  tiis  wife.  I  am  not 
satisfied  that  this  excuse  is  made  out.  Mrs.  Flynn  testifies  that,  except  ttie 
one  time,  she  had  no  farther  trouble  with  complainant.  He  came  back  and 
resided  in  the  family  with  defendant  and  his  wife.  He  had  no  team  or  farm- 
ing implements  to  work  his  farm  with.  The  defendant  did  work  complain- 
ant's farm  afterwards,  and  it  does  not  seem  to  me  that  the  statement  that  his 
father  drove  him  oft  of  the  place,  and  refused  to  let  him  work  it,  is  borne  out  fay 
the  testimony.  The  testimony  shows  that  the  80-acre  tract  was  worth  fnmi 
•300  to  3600;  the  personal  property,  from  096  to  It  does  not  seem 

probable  that  complainant  should  convey  to  defendant  all  this  propertj,  upon 
his  undertaking  to  pay  a  few  debts,  less  tlian  $200  in  amount;  especially  as 
Mr.  Lounsbury  testifies  that  he  considered  complainant  "financially  bursted" 
at  the  time.  It  is  true,  that  no  great  reliance  can  l>e  placed  upon  complain- 
ant's testimony  where  it  is  not  corroborated.  His  memory  appears  to  be  very 
defective  in  regard  to  his  indebtedness  at  Oakland  county,  and  his  whole  tee- 
timony  is  indefinite  and  unsatisfactory.  But  the  testimony  of  the  defendant 
is  not  much  better.  He  is  quite  unable  to  tell,  with  three  or  four  exceptions, 
to  whom  he  paid  debts,  and  the  amounts.  The  debts  he  does  recollect  foot 
up  about  8160,  nearly  the  same  as  the  val  ae  placed  upon  the  personal  property 
by  his  father. 

Samuel  W.  Smith,  the  attorney  who  drew  the  deed,  teetifles  that  the  deed 
was  drawn  as  directed,  was  read  over  to  John  Flynn,  and  was  satisfactory  to 
him.  He  testifies,  further,  that  Jason  M.  Flynn  was  to  have  this  land,  free 
and  clear,  and  was  to  pay  certain  debts  of  his  father's-  He  understood  at  the 
time  that  there  was  a  mortgage  on  the  120  acres  of  land,  and  that  Jason  was 
to  have  the  60  acres,  free  and  clear  from  the  mortgage,  and  that  he  was  told 
so  by  John  Flynn.  Mr.  Smith  undoubtedly  testifies  candidly  to  his  recollec- 
tion of  the  transaction.  Kevertheless,  in  order  to  reconcile  it  with  the  testi- 
mony of  Jason  M.  Flynn,  the  defendant,  wherein  he  testifies  that  he  was  to 
pay  the  mortgage,  but  was  to  have  the  use  of  his  father's  farm,  to  enable  him 
to  do  so,  and  ttiat  this  agreement  was  made  at  the  same  time  that  the  land 
was  agreed  to  be  conveyed,  we  must  condode  that  Mr.  Smith  was  not  in- 
fcHrmed  of  the  manner,  nor  1^  whom,  the  mortgage  debt  waa  to  be  paid.  In 
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order  to  free  the  land  from  the  incumbrance.  It  must  be  remembered  that 
this  was  an  arrangement  between  father  and  son;  and,  on  account  of  the 
mutual  confidence  naturally  arising  out  of  that  relation,  the  parties  would 
not  be  as  likely  to  be  so  exact*  or  pi^cular,  la  having  all  the  details  and  nn> 
derstanding  between  them  stated  or  reduced  to  writing,  as  if  the  parties  did 
not  occupy  that  relation. 

Bobert  J.  Lounsbury  t^tified  that  Jphn  Flynn  said  to  him  that  he  was 
going  to  deed  to  Jason  80  acres  of  the  Clinton  county  farm,  and  that  Jason 
had  paid  his  daim  against  the  wheat,  and  bad  or  was  to  pay  certain  other 
claims,  and  was  to  furnish  him  money,  or  the  means,  to  move  on  to  the  Giin- 
ton  county  farm.  He  further  testified  that  a  deed  was  made  out  of  the  Clin- 
ton county  farm  to  Jason,  and  bis  recollection  is  that  nothing  was  si^d  about 
this  80  acres  being  subject  to  this  mortgage,  but  he  would  not  swear  poai- 
tively  as  to  ttiat.  In  view  of  Jason's  testimony  it  is  dear  that  he  was  not 
informed  of  the  agreement  between  Jason  and  bis  father  alwve  referred  ta 

Abel  HaddriU  tostifled  that  be  heard  a  conversation  between  these  parties 
In  1879.  He  says:  **Mr.  Flynn  told  Jason  he  would  deed  him  eighty  acres 
of  land  up  there  if  he  would  pay  his  debts  down  here,  and  give  him  the  priv- 
ilege of  working  the  whole  of  it,  and  living  in  his  [John's]  house  till  he  could 
build  a  house  of  his  own,  and  that  he  would  help  work  the  place."  This  tes- 
timony is  consistent  with  that  of  Jason,  if  it  includes  "in  the  debts  down 
here"  the  mortgage  debt.  Blakelee's  testimony  shows  that  his  first  conver- 
sation with  complainant  was  had  before  the  bargain  was  made  twtween  the 
parties,  and  has  a  bearing  only  upon  the  inducement  influencing  complainant 
to  deed  the  80  acres  to  Jason.  He  says  be  heard  John  say  he  would  like  to 
get  his  son  Jason  to  go  out  there  and  live  with  him,  and  didn't  want  to  go 
alone,  and  told  him  that  he  thought  it  would  be  a  good  thing  for  him.  He 
further  testified  that  a  day  or  two  afterwards,  John  told  him  that  he  would 
deed,  or  was  going  to  deed,  80  acres  of  land  out  there — Clinton  county — to 
Jason,  and  he  was  going  to  live  with  Jason. 

Jason  H.  Flynn,  the  defendant,  after  testifying  about  some  conversation 
with  his  father  which  led  up  to  the  agreement,  proceeds  to  state  what  the 
agreement  was,  as  follows:  "And  then  be  made  me  an  offer,  that  if  I  would 
pay  them  debts  down  there  for  the  eighty  aeres  of  land,  that  he  would  let  me 
work  his  forty,  and  live  on  it;  he  would  let  me  live  with  him, — live  as  one 
family,  and  work  with  me;  I  would  pay  this  $314  and  some  odd  cents  on  that 
mortgage,  and — well,  we  talked  on  that,  and  I — think  I  told  him  I  would  do 
that,  providing  he  would  turn  me  out  his  horse,  cows,  and  a  wagon,  and  the 
tilings  he  had  there  to  work  his  land  with;  to  take  onto  the  farm  such  things 
as  I  need  on  the  farm, — what  things  he  had;  well,  I  did  not  want  to  do  it  at 
first;  finally  I  done  it;  said  he  would  do  that;  hecould  help;  we  could  all  live 
together,  and  work  the  place,  until  I  would  get  my  own  fixed  op,  and  was 
able  to  build  a  house  on  it;  and  1  was  to  work  his  place,  and  pay  that  mort* 
gage  for  the  use  of  his  place,  until  I  was  able  to  build  a  house  on  my  place. 
Qi^tUm,  You  say  he  worked  with  you?  Anstoer.  Yes,  be  worked  with  me 
when  he  was  able  to  work;  was  to  work  with  me.  1  was  not  to  pay  him  for 
the  work ;  was  to  live  as  one  family.  I  was  to  have  the  proceeds  of  the  two 
places,  and  he  was  to  live  on  the  place  with  me;  htm  and  I  together  was  to 
work  the  place,  and  pay  the  mortgage  ofl.  Q.  Out  of  what?  A.  Oft  from 
his  place  and  mine;  proceeds  of  the  two  places."  He  also  testifies  that  the 
reason  be  did  not  carry  out  the  agreement  was  that  the  complainant  drove 
him  off  the  place,  and  refused  to  let  him  work  it.  This  is  denied  by  complain- 
ant in  his  testimony.  It  appears  that  defendant  did  work  the  place  two  sea- 
sons upon  shares,  after  defendant  claims  he  was  driven  off,  and  it  does  not 
appear  either  that  complainant  worked  the  place  himself,  or  rented  or  let  it  to 
any  other  person  to  work,  before  the  mortgage  was  paid.  I  am  not  satisfied 
fnun  the  testimony  that  defendant  was  driven  ofl  the  place,  or  that  complaln- 
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ant  refused  to  let  him  work  it.  In  support  of  oomplainant's  claim  aa  to  the 
consideration  of  the  conveyance  to  defendant,  la  the  testimonyof  Joseph  Batx« 
and  WilUain  M.  Stocker,  who  testify,  in  substance,  that  defendant  stated  to 
each  of  them,  but  not  In  each  other's  presence,  that  John  Flynn  conreyed  the 
land  to  him  in  consideration  of  his  paying  this  mortg^^.  Coiiplainanl's  wit- 
nesses, Conrad  Barkhardt,  Henry  Schroemer  and  John  H.  Fedewa»  support 
the  ^rreement  as  stated  by  the  defendant. 

If,  as  defendant  states,  he  considered  that  he  was  nnder  no  obligation  to 
pay  off  this  mortgage  debt,  because  his  father  had  drlTcn  him  from  his  place, 
and  refused  to  let  Mm  work  it,  why  did  be  proceed  and  pay  it?  Defendant 
says  he  did  it  to  save  his  own  land  from  a  sale  under  a  foreclosure.  But  this 
reason  Is  insufficient.  The  40  acres  covered  by  the  mortgage,  and  owned  by 
the  tether,  are  shown  to  be  worth  from  9700  to  9800.  In  case  of  foreclosure, 
ttiis  parcel  the  defendant  could  oblige  the  mortgagee  to  sell  first,  and  there 
can  be  no  doubt  that  It  would  have  brought  enough  to  satisfy  the  mortgage 
debt,  and  leave  defendant's  80  free  and  clear  of  the  incumbrance.  The  in- 
ference, from  the  foot  that  he  voluntarily  took  up  the  mort^i^  is  quite  strong 
that  he  paid  the  mortgage  debt  in  pursuance  of  hla  agreement.  From  the 
whole  testimony,  I  conclude  that  the  consideration  for  the  conveyance  of  the 
land  was,  in  part,  at  least,  that  defendant  should  pay  off  the  mortage  debt, 
and  that  he  might  have  the  use  of  both  places  to  enaUe  htm  to  do  so;  that  the 
oomplsfnant  has  not  broken  this  agreement,  or  prevented  its  execution  by  de- 
fendant; that  the  agreement  has  been  executed  by  defendant,  and  the  debt 
paid  off  him;  that,  having  paid  the  debt,  accoiding  to  the  agreement,  he 
uught  to  have  discharged  the  mortgage  from  the  records;  that,  by  refusing  to 
do  so,  and  asserting  it  as  an  existing  indebtedness,  the  mortgage  is  a  dlond 
upon  complainant's  title  to  the  40  acres  owned  by  him,  which  he  is  entitled  to 
have  removed.  ^ 

The  defendant's  counsel  insists  that  relief  in  this  case  ought  to  be  denied 
because— JKrat,  the  allegations  in  the  bill  as  to  a  mistake  in  the  deed  are  not 
supported  the  proofs;  and,  stHsond^  that  to  grant  the  relief  would.  In  effect, 
be  to  reform  a  contract  on  a  collateral  issue,  and  annex  an  exception  to  the 
covenant  against  Incumbrances,  not  on  parol  evidence,  but  against  the  bal- 
ance of  parol  evidence,  and  change  the  contract  in  writing  to  an  entirely  dif- 
ferent one.  The  counsel  very  truly  says  that  "the  covenant  against  incum- 
brances is  not  affected  by  the  testimony  as  to  the  consideration." 

The  bill  of  complaint  prays  for  a  r^ormatlon  of  the  deed,  so  as  to  express 
the  true  consideration;  but  this  was  unnecessary,  as  the  true  conslderaUon 
may  always  be  shown  where  it  becomes  material  to  do  so,  without  reforming 
the  deed.  Strohaner  v.  Volts,  42  Mich. 444.  4  N.  W.  Rep.  161.  It  alsoprays 
that  the  mortgage  may  be  decreed  paid,  and  that  the  same  be  discharged. 
This  is  the  Important  relief  asked  for,  and  the  bill  is  properly  framed  for  this 
purpose.  No  change  is  required  or  necessary  in  the  covenants  of  the  deed. 
Theoe  stand  unaffected  by  the  decree  asked  for.  and  granted  in  the  court  be- 
low. The  object  is  to  remove  the  effect  of  the  mortgage  as  a  doud  upon  ooat- 
plainant's  premises,  the  mortgage  having  been  paid. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 

WyasB  and  Shebwood,  JJ.,  concurred.   Oahpbell,  0.  J.*  did  not  ait. 


FxEOUSOM  V.  Qlassfobd  «t  ol. 

(Suprtme  Ccuirt  of  mtMaan.  Jamuuy  6, 1888.) 

1.  IIOITOIGBS— LlKf— EqUITAWJ  RulB. 

It  is  an  dementary  rule  that  equity  will  consider  an  ineumhranoe  In  fbroe  if  the 
ends  of  Jostloe  can  tnoreby  be  obtained. 

Digilized  by  Google 


Mich.] 


FEKaCSOH  V.  OLA8SF0BD. 


821 


%.  Sun—DiBCHiUtOB  OT,  ht  Mistakb— RsSTORATioit  or  LncH. 

Where  a  mortgage  bas  been  discbarged  from  the  record  thrcnigh  mistake,  it  ma^ 
be  restored  in  equity,  and  given  its  original  priority  as  a  lien,  when  the  rights  (n 
lnnoi»nt  third  partfas  will  not  be  affected. 

&  SUR. 

A  diBchai^  upon  the  record  of  a  mortgage  is  not  an  absolute  bar  to  «  foredosore, 

ttnlesK  there  hasbeeQ  actual  aatisfac-tion.  The  facts  still  ma^  be  invesU^ted.  Bqcd 
discharge  of  record  is  evidcnoeof  a  Iii^b  character,  andBufflcient  to  Busttun  the  rights 
of  all  persons  interested,  unless  tho  person  setting  up  the  discharged  mortgage  snail 
show  some  aoddent,  mistake,  or  fraud;  and  this  most  be  shown  satisfactorily,  and, 
if  not,  the  discharoe  is  conclusive  proof  of  payment  in  favor  of  third  peraons,  who 
have  a  right  to  look  to  the  record  for  protection. 

4.  Same— Rights  op  Purchasers  aftek  Discharob. 

Purchasers  or  Incumbrancers,  who  beccmiG  such  after  the  discharge  of  mortgage 
Is  placed  upon  record,  are  entitled  to  the  some  protection  which  the  recording  laws 
afford  to  substquent  purchasers  and  inonmbrancers  in  good  faith,  as  against  unre- 
corded conveyances,  who  can  be  aft^>cted  only  by  actual  notice,  or  notioe  &  sucli  taoti 
as  should  have  put  them  upon  inquiry. 

B,  Same — Notice  to  PimcHASsit. 

Where  it  is  conceded  that  the  discharge  of  a  mortgage  was  placed  upon  record  by 
mistake,  and  the  testimony  satisfactorily  shows  that  the  mortgage  debt  has  not  been 
paid,  a  purchaser  of  the  premises  covered  by  the  mortgage,  who  is  Informed  by  the 
mortgagor  that  the  mortgage  is  still  outstandiog,  and  held  by  a  person,  naming 
him,  IS  affected  with  notice  that  the  discharge  was  recorded  by  mistake>,  and  le  not 
protected  by  an  abstract  showing  tiie  mortgage  to  have  been  dischargea. 

iSyllaJbm  by  Ote  CTourl) 

Appeal  from  circuit  court,  St.  Glair  county,  in  Ghaaoerx;  Hbrhan  W. 
Stkv£N8»  Judge. 

This  Is  an  action  for  the  foreclosure  of  a  mort|{axe.  brought  hy  Charleg  Fer- 
guson against  George  Glassford,  Archibald  Maxwell,  and  Ann  Maxwell. 
January  6,  1879,  Maxwell  and  wife  made  and  delivered  to  John  Allen  a  note 
and  mortgage  to  secure  tlie  payment  of  9295,  with  interest  payable  January 
6i  1884.  The  note  and  mortgage  was  afterwards  sold  to  James  Tlioin|»son. 
December  5. 1877,  Maxwell  and  wife  made  and  delivered  to  Charles  Ferf^iison 
another  note  and  mortgage  for  ^00,  with  intei-est.  payable  December  5*  ItitiO. 
Ferguson  also  sold  this  nnte  and  mortgage  to  James  Thompson,  who  died, 
leaving  a  will,  of  which  Ilallock  and  I^nnett  were  executors,  and  to  whom 
letters  executory  were  duly  given  on  proof  of  the  will.  Ferguson  bought  the 
two  notes  and  mortgages  of  the  Thompson  executors;  and  for  convenience  in 
carrying  out  the  agreement  with  Maxwell,  instead  of  assignments,  had  them 
make  formal  discbarges,  to  be  lif  Id  by  him  with  the  notes  and  mortgages  un- 
til they  should  be  merged  in  a  new  mortgage,  or  paid.  On  August  5,  IbSl, 
the  Ferguson  mortgage  for  3300  being  then  past  due,  and  the  Allen  mortgage 
for  $295  being  not  due,  and  yet  biiviug  over  two  years  to  run.  Maxwell  con- 
cluded not  to  take  up  the  Allen  mortgage,  but  to  let  it  run  till  due  by  its 
terms,  and  to  take  up  the  Ferguson  uiortg^ie,  and  to  give  a  new  mortgage  in 
its  stead.  The  Ferguson  mortgage,  with  some  otlier  money  then  advanced, 
amounted  to  $400;  for  which  amount,  and  to  take  up  the  Fei^son  mortgage* 
(of  date  of  December  5,  1877,)  he  gave  a  new  mortgage  to  Ferguson,  dated 
Augusts,  IStjl;  thus  paying  and  obtaining  tbe  discharge  of  the  mortgage 
dated  December  5.  m77.  and  leaving  the  Allen  mortgage  for  $295  unpaid,  and 
not  entitled  to  discliarge.  By  mistake  or  oversight,  the  formal  discbarge  of 
the  unpaid  Allen  mortgage  was  recorded.  March  10,  1883,  the  Alien  mortr 
gage  still  not  being  due.  Maxwell  and  wife  conveyed,  by  warranty  deed,  the 
land  covered  by  the  several  mortgages,  to  the  defendant  George  Glassfonl, 
subject  to  the  $400  mortgage  given  to  Ferguson,  August  6, 1881,  which  Glaas- 
ford  in  the  deed  agreed  to  pay. 

Complainant,  Ferguson,  in  bis  bill,  states  and  charges  the  above  facts,  and 
that  Glassfurd,  at  the  time  he  purchased  tbe  land  and  took  the  deed,  luiew, 
and  had  been  fully  informed,  that  there  were  two  unpaid  mortgages  upon  the 
place, — one  for  £300  or  $295,  and  one  for  $400 ;  in  ail  $700,— -and  his  ba^ain 
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to  purchase  subject  to  the  two  mortgages,  amounting  to  €700,  and  some  back 
interest,  and  which  formed  a  part  of  the  price  of  the  land;  but  on  leaming, 
after  the  verbal  bargain,  and  before  the  making  of  the  deed,  ttiot  the  Allen 
mortgage  for  $295  appeared  of  record  to  have  been  discharged,  he  at  the  same 
time  knowing  it  had  not  been  paid,  and  that  there  was  an  error  and  some  mis- 
take in  its  being  discharged  of  record,  had  it  arranged  in  some  way  that  tbe 
deed  should  be  made  subject  to  the  one  mortgage  for  0400  only.  As  to  Max- 
well and  wife  tbe  bill  is  unanswered,  and  is  taken  as  confessed.  Thedefend- 
ant  Glassford  alone  answers,  and  denies  all  knowledge  of  the  facts  stated  and 
charged;  and  particularly  denies  that  he  had  any  knowledge  or  information 
other  than  that  obtained  by  the  record;  or  that  be  had  been  In  any  way  in- 
formed, or  that  he  had  any  knowledge,  that  there  was  more  than  $400 incum- 
brance on  Idle  land ;  or  that  the  Allen  mortgage,  or  a  m  ortgage  for  about  4300, 
besides  the  0400  mortgage,  had  not  been  paid  or  satisfied;  or  that  he  agreed 
to  buy  subject  to  the  payment  of  that  amount,  as  well  as  the  0400  mortgage. 
Judgment  was  rendered  for  defendants,  and  plaintiff  appealed. 

Mfttchett  A  Wellman,  (Atkiruon  &  Vattoe,  of  counsel,)  for  appellant.  J>, 
C,  Walker,  (JB,     Stewnton,  at  counsel,)  for  appellee. 

Chahplin,  J.  In  tbu  case  it  is  conceded  that  the  written  dlscharge-of  tbe 
mortgage  bearing  date  the  sixth  day  of  January,  1879,  executed  by  Archibald 
Hax well  and  Ann  Maxwell  to  John  Alien*  was  placed  upon  record  lay  mistake. 
The  defendant  George  Glassford  puiohased  the  land  from  Maxwell  on  March 
10. 1883,  and  tbe  only  question  is  whether  he  had  actual  notice  that  the 
mortgage  was  an  existing  incumtwance  notwithstanding  the  record.  To  this 
question  of  fact  most  of  t^e  testimony  was  directed.  The  burden  of  proof 
was  apon  tbe  complainant  to  establish  the  fact  of  notice;  and  to  the  beUer 
understanding  of  tbe  testimony,  a  short  history  of  the  antecedent  facts  will 
be  given.  On  the  sixth  day  at  January.  1879.  defoidants  Maxwell  made,  ex- 
ecuted, and  delivoed  to  John  Allen  a  note  and  mortgage  to  secure  the  pay- 
ment of  4295  fl  ve  years  from  that  date,  with  10  per  cent,  i  nterest.  Afterwards 
AUen  sold  this  note  and  mortgage  to  James  Thompson.  Prior  tbereto.  and 
on  the  fifth  day  of  December,  1877,  the  Maxwells  made,  executed,  and  de- 
livered a  note  and  mortgage  to  Qiarles  Ferguson  to  secure  the  payment  of 
9300,  payable  in  three  years  from  date,  with  interest  at  10  per  cent.  This 
note  luid  mortgage  was  sold  by  Ferguson  to  the  same  Thompson,  who  after- 
wards  died  testate,  and  Zaddock  Hsillook  and  Charles  Kenaett,  Jr..  were  ap- 
pointed his  executors,  and  qualified.  Maxwell,  n<^  being  able  to  meet  these 
(^gations  as  they  should  mature,  arranged  with  the  complainant,  Ferguson, 
to  purchase  and  hold  them;  agreeing  to  execute  new  mortgages,  when  th^ 
should  mature,  at  a  further  length  of  time  to  pay.  Ferguson  accordingly  pur- 
chased the  notes  and  mortg^igea  from  the  executors,  which  were  delivered  to 
him;  but.  Instead  of  taking  an  assignment  In  the  usual  form,  tbe  executors 
executed  formal  discharges  of  the  mortgage,  and  delivered  them  to  Ferguson, 
to  be  held  by  him  until  the  mortgages  were  paid,  and  then  to  be  delivued  as 
discharges.  This  unbuslness-like  method  was  adopted  to  save  the  expense  of 
dmfttng  and  recording  two  assignmenta.  The  expenses  of  drafting  and  r^ 
cording  the  assignments  has  been  saved,  but  tbe  expense  of  a  chancery  suit 
has  not  been  saved,  and  the  hazard  of  a  total  loss  of  bis  mortgage  lien  has  been 
Incurred.  The  Ferguson  mortgage  matured  December  5,  1880,  and  was  not 
paid.  On  August  6,  1831,  the  defendants  Maxwell  executed  a  new  mortgage 
to  complainant,  Ferguson,  for  0400.  This  mortg^e  was  to  take  up  tbe  S30O 
mortgage,  then  past  due,  with  tbe  accrued  interest,  and  some  money  at  that 
time  advanced  to  Maxwell.  This  mortgage  was  not  recorded  until  the  tbi> 
teenth  day  of  December,  1881.  The  dischanre  of  the  Ferguson  mortgage  of 
•300  was  not  discharged  of  record  until  theninthdayof  January,  1882,  and  the 
discharge  was  effected     recording  the  discharge  executed  by  the  executors. 
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Prior  to  this  time,  the  other  discharge  executed  hj  the  executors  had  been 
placed  upon  record,  on  the  thirteenth  day  of  October,  1881.  The  recording 
ol!  this  discharge  is  conceded  to  hare  been  a  mistake.  The  witnesses  intro- 
duced by  complainant  refer  to  the  mortgage  of  9295  as  the  $300  mortgage. 
Mr.  Allen  testified  that,  prior  to  the  purchase  of  the  farm  by  Mr.  Glassford, 
he  had  a  conversation,  in  which  he  said  to  Glassford  that  he  had  heard  that 
Maxwell  was  offered  $2,400  for  his  farm;  that  Glassford  replied:  "That  is 
correct.  I  am  the  man."  On  the  sixth  of  March  the  defendant  Glassford 
was  at  Maxwell's  place,  and  made  him  an  offer  for  his  farm.  The  conversa- 
tion was  bad  both  in  the  bam  and  in  the  house,  in  the  presence  of  several 
persons.  All  agree  that  the  agreement  was  that  Glassford  was  to  pay  $1,650, 
and  a  horse,  valned  in  the  trade  at  $150;  and  the  point  the  witnesses  do  not 
agree  upon  is  the  incumbrances  he  was  to  assume  and  pay  oft.  Maxwell  and 
his  wife  both  understood  at  that  time  that  Ferguson  held  the  two  mortgages, 
—one  for  $295,  and  the  mortgage  for  $400, — and  they  botli  regarded  them  as 
existing  liens  upon  the  property;  and  at  that  time  the  defendant  Glassford 
knew  nothing  to  the  contrary.  He  had  not  at  that  time  examined  the  records, 
and  the  Maxwells  were  not  aware  that  a  discharge  of  the  $295  mortgage  had 
been  recorded.  In  examining  the  weight  to  be  given  the  testimony  of  the 
witnesses  whose  testimony  conflict,  we  mitst  bear  in  mind  what  at  that  time 
was  the  understanding  of  the  Maxwells  as  to  the  incumbrances  then  on  the 
place,  and  the  want  of  knowledge  of  Glassford  as  to  what  incumbrances  there 
were  upon  It,  or  what  the  record  showed.  Maxwell  testified  that  be  sold  the 
place  subject  to  the  mortgages  which  Glassford  was  to  pay  as  part  of  the  pur- 
chase price;  that  he  told  Glassford  that  there  were  two  mortgages  upon  the 
place,  both  held  by  Ferguson. — one  for  $300  and  one  for  $400, — besides  some 
back  interest,  making  $700  which  Glassford  was  to  pay;  that  in  his  talk  with 
Glassford  he  referred  to  the  $295  mortgage  as  being  a  $300  mortgage.  In 
this  statement  as  to  informing  Glassford  that  there  were  two  mortgages  on 
the  place  which  he  was  to  pay, — one  of  $300,  and  one  of  $400,— held  by  Fer- 
guson, he  is  corroborated  by  Mrs.  Anna  Maxwell,  his  wife,  Alexander  Brum- 
mond,  and  George  Drummond.  They  are  contradicted  by  defendant  Glass- 
ford. who  testified:  "I  then  made  him  an  offer  of  $1,650  and  the  white-faced 
mare;  that  was  the  first  offer.  Says  be.  '  No.*  *  Well,'  says  I,  '  I  will  make 
you  one  more  offer,  and  I  will  never  make  you  another.  I  will  give  you  $1,650 
and  the  white-faced  mare,  subject  to  that  one  mortgage,  drawing  eight  per 
cent,  interest.*  He  told  me  the  amount  of  the  mortage,  $400.  He  says, 
•  The  place  is  yours.*  And  then  we  went  to  the  house  and  had  our  supper." 
In  this  statement  he  lb  corroborated  by  George  Xiammerman,  his  son-in-law, 
who  was  also  present  on  that  occasion,  who  in  bis  testimony  also  usee  the 
expression  "subject  to  that  one  mortgage." 

If  we  strive  to  arrive  at  what  was  the  bargain  talked  up  at  that  time,  we 
should  place  ourselves  in  the  position  the  parties  occupied,  and  consider  the 
facts  and  surrounding  circumstances.  Maxwell  understood  that  Ferguson 
held  two  mortgages, — one  of  $295,  drawing  10  per  cent,  interest;  and  another 
of  $400,  drawing  8  per  cent,  interest.  He  was  offering  his  farm  for  sale  sub- 
ject to  the  incumbrances.  There  is  no  reason  why  be  should  not  include 
both  mortgages  in  his  offer,  and  the  expression  made  use  of  by  Glassford  in 
his  version  contains  within  it  a  strong  inference  that  he  had  been  informed 
of  an  outstanding  10  per  cent,  mortgage,  viz:  "Subject  to  that  one  mortgage, 
drawing  eight  per  cent,  interest."  It  must  be  borne  in  mind  that  neither  of 
the  parties  at  that  time  knew  that  the  Allen  mortage  had  been  discharged 
of  record.  It  is  likely  that  he  was  informed  of  all  the  incumbrances  there 
were  on  the  place,  or  that  Maxwell  understood  there  were  on  the  place.  Com- 
mon prudence  would  have  led  Glassford  to  inquire  as  to  the  incumbrances. 
It  is  not  to  be  presumed  that  be  would  blindly  pay  the  full  value  ot  the  land* 
and  leave  incombraaoet  thereon  which  he  might  be  called  upon  to  discharge. 
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I  conclude,  therefore,  that  the  probabilities  are  that  Maxwell  informed  him 
of  the  fact  that  Ferguson  held  two  mortgages,  which  were  then  liens  upon  the 
property.   Indeed,  by  Glasaford's  own  testimony,  Maxwell  referred  him  to 
Ferguson  to  get  hia  abstract,  which  Ferguson  held,  but  he  preferred  to  pro- 
cure one  himself.   Other  corroborative  testimony  was  introduced  to  prove 
notice.    One  Lewis  Presley  testified  that,  two  or  three  weeks  after  Gla-osford 
moved  on  the  place,  he  told  bim  that  he  paid  in  the  neighborhood  of  82,500 
for  the  place,  subject  to  a  mortgage  or  mortgages  amounting  to  8700;  tliat  he 
paid  81,650  in  money,  a  mare  worth  8150,  and  there  were  two  mortgages, 
amounting  to  870U,  and  some  back  interest.   Testimony  was  introduced  tend- 
ing to  impeach  this  witness,  and  in  the  disposition  of  this  case  Presley's  tes- 
timony may  be  laid  out  of  view.   Alexander  Drummond  testitied  to  a  conver- 
sation which  he  had  with  Glassford  before  he  purchased,  in  which  he  asked 
him  what  mortgages  there  were  upon  the  place;  and  he  told  him  all  lie  knew 
about  it  was  what  Maxwell  said,  and  that  was  that  there  was  one  of  three 
hundred  and  one  of  four  hundred  dollars.   Glassford  testified  to  having  a 
conversation  with  Drumraond,  but  says  that  Drummond  told  him  he  could 
get  the  place  for81>400,  subject  to  the  mortgage  there  was  against  it,  and 
how  much  the  mortgage  was  he  did  not  say.   He  also  testified  that,  only  a 
short  time  after  that,  the  first  offer  he  made  Maxwell  for  his  farm  was  81,600, 
and  then  an  offer  of  81.650;  and,  when  that  was  refused,  he  increased  it  by 
the  offer  of  the  white-faced  mare,  and  the  payment  or  assumption  of  the  8 
per  cent,  mortgage.  If  Drummond  told  him  he  could  get  the  place  for  81,400, 
it  is  a  little  singular  that  his  first  offer  should  be  81>600.   Testimony  was 
introduced  for  the  purpose  of  impeaching  the  witness  Alexander  Drummond 
by  attacking  his  reputation  for  truth  among  hia  neighbors.   I  do  not  think 
they  succeeded  in  doing  so. 

Charles  Ferguson,  the  complainant,  testified  as  follows:  "The  first  time  I 
went  to  Mr.  Glassford; — It  was  in  the  spring  of  the  year  aftfr  he  got  posses 
sion  of  the  place, — I  went  to  his  place  to  see  him  about  this  mortgage, — to 
see  what  he  was  going  to  do  about  it;  see  whether  he  would  pay  it.  And  I 
asked  him  if  he  didn't  want  to  pay  it,  and  he  said,  <No;'  that  he  had  a  bargain 
with  Maxwell;  that  he  said  something  about  it  expressed  in  the  deed  that  he 
wasn't  only  to  pay  the  one  mortgage.  I  asked  him  if  Maxwell  didn't  tell  him 
about  two.  Well,  be  admitted  ttiat  Maxwell  told  him  that  there  was  two 
mortgages,  but  he  wouldn't  take  his  word  for  it.  He  fOund  on  tbe  records 
that  one  of  them  had  been  paid,  and  he  said  he  made  his  bargain  according  to 
the  abstract,  and  he  wasn't  going  to  pay  the  mortgage.  Still,  headmttted  tliey 
told  there  was  two,  and  it  amounted  to  $700.  At  llrst  GlassfOrd  admitted  to 
me  that  Maxwell  told  him  about  the  two  mortgages  of  8^00,  but  he  was  not 
going  to  take  his  word  for  it;  the  record  was  what  he  was  going  by.  Glass- 
ford Sidd  he  was  not  bound  in  law  by  what  Maxwell  paid.  He  bought  it  ac- 
cording to  the  abstract  Z  told  him  he  was  in  law  bound  by  tbe  inform^on 
that  A^well  gave  him  about  the  two  mortgages.  He  said  he  wasn*t  going 
to  take  Maxwell's  wonl;  he  was  going  to  go  by  the  records.  I  said  to  hint,  if 
the  mortgage  was  never  recorded,  he  could  not  And  it  on  the  records.  He  said 
that  the  records  was  the  only  means  of  infornution  he  was  bound  by.  After 
he  went  and  searched,  and  found  that  one  of  the  mortgages  was  discharged, 
he  made  a  bargain  to  pay  the  mortage  according  to  the  abstract,  and  that  be 
was  not  bound  by  what  Maxwell  told  him;  he  would  not  take  no  raan^  word." 

After  Glassfwd  had  made  the  verbal  offer  for  tbe  farm  which  had  been  ac- 
cepted by  Maxwell,  he  went  to  Port  Huron,  and  procured  an  abstract  of  the 
title.  This  disclosed  but  one  moil.gage  upon  the  premises;  namely,  that  of 
4400,  running  to  Mr.  Ferguson.  This  abstract  bears  date  on  the  sixth  of 
March,  1883.  On  the  tenth  of  March,  1883,  the  parties  met  In  Mr.  Walker's 
law-oflBce  to  have  the  deed  prepared  and  trade  closed.  Mr.  Glassford  produced 
his  abstract,  and  requested  Mr.  Walker  to  exMnine  it.  He  did  so,  and 
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nounced  the  title  In  Haxwdl,  and  incambered  only  by  a  mortgage  of  9400 

given  by  Maxwell  to  Ferguson. 

Mr.  Walker  testified,  in  behalf  of  defendant,  as  follows;  "I  will  state  that 
on  the  tenth  day  of  March,  1883,  (I  should  not  be  able  to  locate  the  date  only 
by  reference  to  the  deed  th^  I  made  on  that  day,  and  which  I  will  introihice 
here,)  Mr.  Olassford,  the  defendant  here,  and  Mr.  Maxwell  came  to  niy  office, 
and  wanted  to  know  if  I  was  at  leisure.  I  told  him  I  was;  and  Mr.  GUiss- 
ford  said,  if  this  abstract  is  all  right,  they  wanted  a  deed  made;  and  produced 
this  paper  which  was  called  an  abstract.  I  should  judge  from  what  they  say 
they  wasn't  hardly  able  to  flgui-e  it  out  to  know  exactly  what  it  read,  and  they 
wanted  me  to  examine  it,  and,  if  it  was  all  right  they  wanted  a  deed  made. 
Then  I  took  the  abstract;  run  it  through  carefully.  I  told  them  tliat  the  title 
seemed  to  be  straight  in  Mr.  Maxwell;  it  passed  through  but  one  or  two 
hands,  and  the  title  seemed  to  come  straight  to  Maxwell;  that  Mr.  Maxwell 
had  given  several  mortgages,  but  they  were  all  discharged  except  one  of 
^400,  drawing  8  per  cent,  interest,  and  read  the  date  of  that  mortgage  to  both 
of  them.  Says  I.  *  Is  that  as  both  of  you  understand  It? '  and  both  assented 
to  it,  and  says,  '  If  that  is  the  shape  of  it,  go  on  and  draw  the  deed.*  They 
came  there  alone.  In  drawing  the  deed,  I  saw  ft  was  a  curious  description. 
*the  south  part;*  but  I  had  drawn  some  deeds  before  of  fractional  lands,  and 
knew  it  was  meandering.  I  saw  it  said  in  the  abstract,  *  supposed  to  be  100 
acres.*  Says  I,  *  Is  that  correct? '  Mr.  Maxwell  says  it  ia  128^  acres, — It  had 
been  anrveyed  and  contained  128^  acres;  so  I  placed  that  in  there.  They 
stated  their  bargain;  howinncb  he  was  to  pay  down,  and  that  it  was  to  be 
subject  to  that  mortgage.  Tb^  wanted  to  know  how  long  It  would  take  me 
to  draw  it.  Says  I.  •  Kot  over  half  an  hour.*  Says  I,  '  Is  your  wife  down 
here? '  They  said  she  was.  Says  I,  •  You  can  go  and  get  her,  and  probably 
by  the  time  she  gets  here  I  will  have  the  deed  finished.'  When  she  came  In 
I  had  drawn  up  this  deed,  which  I  here  offer  In  evidence,  and  is  marked  in 
•Exhibit  3.*  They  stated  what  the  consideration  was  to  be,— that  he  was  to 
pay  81,800,  and  pay  that  mortgage  of  9400.  and  Interest;  and  something  was 
said  about  the  interest.  Says  1,  •  Is  It  all  the  interest  from  that  time,  or  has 
any  of  it  been  paid?  *  Maxwell  said  something  like  this:  '  If  it  is  over  a  cer- 
tain amount  (I  can't  tell  you  what  it  wi(s)  of  Interest.  I  think  he  conveyed  the 
idea  he  had  paid  some  Interest  on  it.  but,  if  it  was  over  a  certain  amount,  he 
would  make  it  good.  '  Well,*  says  I,  •  we  will  call  it  subject  to  the  amount 
of  the  mortgage.*  I  wasn't  certain  whether  he  paid  any  or  not.  He  made 
the  remark,  *  1  have  paid  at  different  times  to  Mr.  Ferguson  moneys,  and  I 
don't  know  much  of  anything  about  it;  only  have  trusted  to  his  honesty; 
have  taken  np  a  mortgage  and  given  a  new  one,'  etc  No  allusion  was  made 
at  the  time  in  tbetr  instructions  to  me,  nothing  said,  about  any  other  mort- 
gage than  the  one  that  was  said;  and  Uwt  was  aU  that  was  said  In  relation  to 
the  consideration.  I  drew  the  deed  acoording  to  those  Instructions,  and,  before 
I  bad  gut  quite  through  with  it,  Mrs. Maxwell  and  some  othors,  (I  cant  iden- 
tify them,  but  two  or  three)  came  in,  and  they  both  said  they  didn't  write;  M 
I  bad  them,  after  reading  it  to  them  carefully,  so  there  should  be  no  mistake 
about  it.  I  read  it  carefully  to  them,  and  distinctly,  and  no  objection  was 
made  to  it.  Says  I,  *  If  it  is  right,  sign  it.*  They  said,  *  We  make  oar  marks; 
we  don't  either  of  us  write  our  names.'  I  knew  Mr.  Bfaxwell  didn't  before, 
but  I  didn't  know  as  to  his  wife.  Mr.  Glaaefonl  (I  cau*t  say  whether  that  was 
In  the  first  conversation,  or  after  returning  in  there)  says, '  I  shan't  pay  any 
mon^  over  until  I  know  that  nothing  has  taken  place  since  that  abstract  was 
made.*  Well.  I  rather  laughed  at  the  idea.  Says  I, '  I  don't  think  there  is  any 
danger  In  you  paying  over  yonr  money.'  *  Well,'  says  he,  ■  it  la  all  the  money 
I  have,  and  I  don't  want  to  hazard  it  at  all.'  Says  he,  *  I  have  known  of 
deeds  and  mortgages  to  be  made  and  put  on  record  before  another  deed  that 
■bonld  liave  gme  on  record  first,' — BwuetUng  of  tlut  kind.  He  aliudes  to 
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a  transftctlon  of  that  kind ;  and  sayB  he,  *  I  will  put  the  money  In  any^  od»*b 
hands  to  keep  until  I  can  go  down,  and  see  whether  anything  else  has  gone 
on  since  that  abstract  was  made;  and  I  don't  know  whether  Mr.  Broker  was 
spoken  of  or  not,  but  he  whs  sent  for,  and  came  in,  and  the  money  was  counted 
out,  Sl,650,  corresponded  to  the  amount,  reckoning  the  horse  9150,  named  in 
the  consideration;  and  it  was  warranted  to  be  free  and  clear  of  all  incum- 
brances except  the  mortgage  of  S400,  bearing  such  a  date  as  the  agreement 
on  Olassford's  part  to  pay  that  which  he  assumed  and  agreed  to  pay;  and  Mr. 
Broker  came  in  and  witnessed  the  instrument,  and  wituessed  the  putting  of  the 
marks  there, and  took  the  money;  and  Mr.  Glaasford  said  he  would  go  to  Fort 
Huron,  and,  if  it  was  all  right,  he  would  telegraph  right  to  as,  so  they  could 
get  the  money  that  day  and  go  home.  That  is  all  I  know  about  it.  Mr. 
Broker  came  in  before  I  had  got  quite  completed;  he  came  in  about  the  time 
I  had  commenced  to  read  it  before  it  was  signed.  I  think  all  of  them  bad 
left  while  I  was  making  the  deed,  and  I  sat  there  at  my  desk  and  wrote  it 
alone;  but  a  number  of  them  came  in  before  I  got  it  complete,  and  there  was 
no  conversation,— they  all  sat  still  there.  I  said  to  them,  '  I  have  got  this 
nearly  finished;'  and  nothing  was  said  until  it  was  done,  and  I  read  It,  and  it 
was  signed,  and  the  money  counted  out  and  given  to  Broker." 

The  testimony  of  Mr.  Walker  is  given  In  full,  as  the  defendants  place  great 
reliance  upon  it,  as  tending  to  estabUsh  the  entire  want  of  knowledge  or  in- 
formation that  there  were  two  mortgages  upon  the  premises  at  the  time  of 
sale.  It  may  be  granted  that  Mr.  Walker  states  what  occurred  and  was,aaid 
in  his  ofSce  with  entire  accuracy;  aod  yet  it  is  ciJnBistent  with  the  fact  that, 
when  Glassford  made  the  verbal  agreement  at  Maxwell's  on  the  Monday  be- 
fore, he  was  informed  that  Ferguson  held  two  mortgages  against  the  place, 
— one  for  three  hundred  and  another  for  four  hundred  dollars.  Kothing  wa» 
said  in  his  presence  relative  to  any  previous  talk  between  the  parties.  The 
most  that  can  be  said  from  his  testimony  is  that,  had  there  been  no  previous 
colloquy  between  Glassford  and  Maxwell,  there  was  nothing  in  what  was  said 
or  done  in  his  presence  that  would  tend  to  prove  that  Glassford  had  actual 
notice  that  the  S300  mortgage  was  still  an  existing  incumbrance  upon  the 
property.  There  were  present  before  the  deed  was  finally  executed,  Mr. 
Walker,  Mr.  Glassford,  the  brother  oNefendant,  Mr.  Maxwell,  his  wife.  An-- 
nie  Maxwell,  Mrs.  Hoffman,  Sidney  Brooker,  and  defendant  Glassford.  Mr. 
and  Mrs.  Maxwell  and  Mrs.  Hoffman  each  testified  that  both  mortgages  were 
mentioned  on  that  occasion,  and  the  other  persons  named  testified  that  only 
the  9400  mortgage  was  mentioned.  We  may  conclude  that  the  mortgage  in 
dispute  was  not  there  mentioned;  still,  from  a  consideration  of  the  whole  tes- 
timony, and  the  impression  it  makes  upon  my  mind,  I  cannot  escape  the  con- 
viction that  defendant  Glassford  had  information  which,  at  the  least,  should 
have  put  an  ordinarily  prudent  man  upon  inquiry  that  Fei^son  held  two 
mortgages  upon  the  premises,  and  such  information  as  amounted  to  actual 
notice  of  the  existence  of  the  mortgage  In  question.  The  teutimony  intro- 
duced tended  to  show  that  the  farm  wa.<t  worth  92,500,  and  I  do  not  under- 
stand that  this  evidence  Is  contradicted  by  defendant  Glaasford;  and  this 
fact  has  a  bearing  upon  the  probabilities  regarding  the  question  of  his  being 
informed  of  the  two  mortgages,  aggregating  9700.  It  is  an  elementary  rule 
that  equity  will  consider  an  incumbrance  in  force  if  the  ends  of  justice  can 
thereby  be  obt^ned.  Lotm-ey  v.  Bj/ers,  SO  Ind.  448.  And,  where  a  mortgage 
has  been  discharged  from  the  record  through  mistake.  It  may  be  restored  in 
equity,  and  given  its  original  iniority  as  alien,  when  the  rights  of  Innocent 
third  parties  will  not  be  affected.  Sidener  v.  Pawg^  77  Ind.  241;  Hanlm 
T.  Voherty,  9  N.  £.  Rep.  782.  The  courts  of  Xew  Jers^  h<rid,  and  I  think 
oorrectly,  that  the  simple  canc^tlon  of  a  mortgage  on  the  record  la  not  an 
absolute  bar  to  afOTodosure,  unless  there  has  been  actual  satisfaction.  It  Is 
not  oondoalve  evidence.    The  facts  may  still  be  investigated..  Bat  It  1b  erlp 
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dence  of  a  high  character,  and  sufficient  to  sustain  the  rights  of  all  persons 
interested,  unless  the  puty  setting  up  the  discharged  mortgage  shall  show 
some  accident,  mistake,  or  fraud,  and  this  must  be  shown  satisfactorily  on 
his  part.  If  not  so  shown,  the  discbarge  is  conclusive  proof  of  the  payment; 
especially  in  favor  of  third  persons,  who  have  a  right  to  look  to  the  record 
for  protection.  Banta  v.  Vreeland,  15  N.  J.  Eq.  103, 107 ;  FreeJwlden,  etc.,  v. 
Thomas,  20  N,  J.  Eq.  42;  Karrtson  v.  HaUroad  Co.,  19  N.  J.  Eq.  488;  Jones, 
Mort.  (3d  Ed.)  §  966;  Banking  Co.  v.  Woodruff,  2  J.  Eq.  117;  Zilly  v. 
Qutck,  Id.  97;  Miller  t.  Waok,  1  N.  J.  Eq.  214.  In  Banking  Co.  v.  Wood- 
ruff, supra,  the  court  said:  "It  has  been  settled  in  this  court  that  the  cancel- 
lation of  a  mortgage  on  the  record  is  anly  prima  facie  evidence  of  its  dis- 
charge, and  leaves  it  open  to  the  party  making  such  allegation  to  prove  that 
It  was  made  by  accident,  mistake,  or  fraud.  On  such  proof  being  made,  the 
mortgage  will  be  established,  even  against  subsequent  mortgagees  without  no- 
tice;" citing  Miller  v.  Waek  and  LUly  v.  Quick.  The  statement  as  laid  down 
is  too  broad.  What  the  learned  court  meant  by  subsequent  mortgagees  were 
those  who  were  subsequent  to  the  mortgage  which  was  discharged,  but  wha 
became  mortgagees  before  the  discbarge  was  placed  upon  record.  This  is  er- 
ideni-from  the  cases  cited  by  the  court.  If  they  beo(Hne  mortgagees  or  pur> 
chasers  after  thedlscharge  is  placed  upon  record,  they  are  entitled  to  the  same 
protection  which  the  recording  laws  tdbad  to  subsequent  purchasers  and  in- 
cumbrancers in  good  faith,  as  against  anrecorded  conv^anoes*  who  can  be 
affected  only  by  actual  notice,  or  notice  of  snch  facts  as  should  have  put  them 
upon  inqui^.  The  rule  was  applied  by  this  court  In  Sheldon  t.  Solme$,  5& 
Mich.  188.  24  K.  W.  Bep.  795.  In  this  case  it  is  conceded  that  the  diwjhaige 
of  the  mortgage  in  quesuon  was  placed  upon  raotnd  by  mistake.  The  maa^ 
gage,  then,  appears  to  be  an  existing  lien  as  between  the  puttee,  and  those 
In  privity  with  them,  with  notice  tbu  the  holder  claimed  it  to  be  an  existing 
lien. 

My  condusioa  ftom  the  whide  testimony,  disregarding  the  testimony  of 
the  witnesses  claimed  to  have  been  impeached,  la  that  defendant  Glasstord  bad 
anch  notice.  It  foUows  that  the  decree  of  the  court  below  mnat  be  reversed, 
and  a  decree  made  in  accordance  wiUi  the  prayer  of  tlw  Ull.  The  oomplalnr 
«nt  having,  by  his  negligent  method  ot  doing  busineea,  made  it  necessary  t» 
resort  to  these  proceedings,  will  not  recover  any  coeta  In  this  court,  and 
neither  party  wlU  recom  costs  in  the  court  below.  The  record  will  be  re- 
manded to  the  circuit  court  for  the  oonnty  of  St.  Olair  for  further  proceed!  ngs- 
In  the  uecution  of  the  decree. 

MoBSB  and  Sherwood,  JJ.,  concurred.  Gaxpbell,  G.  J.,  did  not  sit. 


MoMTKOKT  et  al.  V.  Stevens. 
(Supreme  Court  ttf  MUsMgan.   January  S,  1888.) 

Okbd— CoNBTEUcnoii— RsBBRTATioN— Acts  or  PjlBTISa. 

A  deed  conveyed  certain  IsndB,  "exciBpting  and  reserving  therefrom  sixty-eight 
feetof  land  ofl  from  the  east  end  of  said  aeaaribed  premises. "  The  vendor  retained 
possession  of  a  lot  68  feet  wide  along  the  whole  east  side  of  the  lands,  and  put  the 
purchaser  in  possession  of  the  remainder.  They  built  a  fence  and  dug  a  well  on  the 
une  thus  fixed.  The  vendor  built  a  honse  and  MTn  on  the  portion  hfM  hy  him,  and, 
aftermany  years,  oonveyed  It  M  68  feet  wide.  from  the  acta  <tf  the  paxtles- 

IminAt^latjlyaftarTimlring  i.ha  AattA^  a.nH  the  SOTTOUndillg  CdTOUIIUtanOea,  that  the  SX- 

oeption  was  meant  to  reserve  68  feet  in  width  along  the  east  end  of  tlu  lot,  and  not 
66  square  feet,  which  wonld  be  a  strip  but  six  Inches  wide. 

Error  to  circuit  court,  Calhoun  county;  Fbahk  A.  Hooebb,  Judge. 

Ejectment  by  Elvira  M.  Montfort  and  Elvira  G.  Wincbell  aesinst.  Wells  J. 
L.StevenB.  Trial  to  the  court,  and  judgm«ut  for  defendant.  Platntlfts  bring 
error. 
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Jf.  D.  WeelUt  {Prank  Mot^fbrt,  of  counBel,)  for  appellants.  XT.  B.  0ani~ 
n$r,  for  appellee. 

Chauplin,  J.   In  this  action  of  ejectment  both  parties  claim  throngh  Sam- 
uel Huxford.   The  cause  was  tried  before  Hon.  Fuank  A.  HooKiut  without 
a  jury,  who  made  a  written  finding  of  facts  Hnd  law  aa  follows:  '*First.  On 
the  first  day  of  XoTember,  I860,  barauel  Huxford  was  seized  in  fee  of  the 
following-described  premises,  viz.:   Commencing  at  a  stake  one  hundred  fe«t 
west  of  the  north-east  comer  of  block  number  flfty-aeven,  in  the  village  of 
Albion,  running  thence  south,  parallel  with  the  east  line  of  snid  block,  to  the 
north  line  of  raUroad  lands;  thence  northwesterly,  along  said  railroad  lands, 
to  the  west  line  of  said  block;  thence  north  to  the  south  line  of  Porter  street; 
thence  east  to  the  place  of  beginning.  Second.  Said  Huxford,  being  so  seized, 
afterwards,  on  the  said  first  day  of  November,  1865,  conveyed  the  said  prem- 
ises by  good  and  sufficient  deed  of  convejrance  to  Otis  D.  Weston.  ThiTd. 
Afterwards,  on  the  twelfth  day  of  November,  1866,  said  Weston  executed 
and  delivered  to  one  Gardiner  W.  Davis,  a  deed  of  said  premises,  with  the  fol- 
lowing exception,  viz.:   Excepting  and  reserving  therefrom  aixty-eiglit  feet 
of  land  oft  from  the  east  end  of  said  premises.   Fourth.  Said  Davis  was  at 
once  put  into  possession  by  his  grantor  of  the  premises  understood  by  the  par- 
ties to  have  been  conveyed  to  him,  said  Weston  continuing  in  the  possession 
and  occupation  of  the  portion  understood  to  have  been  excepted.   They  agreed 
upon  a  line  between  their  respective  parcels,  and  dug  a  well  and  built  a  fence 
upon  said  line,  sharing  the  expense.   Said  line  cut  oS  a  strip  of  land  sixty- 
eight  feet  wide  from  the  east  side  of  said  premises,  which  was  thereafter  oc- 
cupied by  said  Weston  until  the  first  day  of  November,  1872,  or  thereabouts. 
During  such  occupancy,  he  erected  on'  said  land  a  dwelling  and  a  barn,  worth 
in  the  neighlxirhood  of  $1,300.   Pifth,  Said  house  and  bam  were  completed 
in  the  spring  of  1867.   Bixth.  On  October  1,  1872,  said  Weston  executed  and 
delivered  to  Lurany  Barker  a  deed  of  the  following-described  premises,  viz.: 
All  that  part  or  parcel  of  land  situated  in  block  fifty-seven  In  the  village  of 
Albion,  county  of  Calhoun,  state  of  Michigan,  bounded  as  follows,  viz.:  Com- 
mencing at  a  stake  one  hundred  feet  west  of  the  north-east  comer  of  said 
block,  running  thence  west  sixty-ei^t  feet,  along  the  south  line  of  Porter 
street;  thence  south  to  the  north  line  of  lands  owned  by  the  Michigan  Central 
Railroad;  thence,  south-easterly,  along  the  north  line  of  said  railroad,  to  a 
point  south  of  the  plaoe  uf  beginning;  thence  to  the  place  of  beginning. — and 
put  her  in  possession  thereof,  the  same  premises  mentioned  in  the  fourth  find- 
ing of  fact.   Sevmth.  Said  Barker  has  continued  in  the  peaceable  poiuession 
of  said  premises*  in  person  or  by  tenant,  until  the  present  time,  the  defend- 
ant  being  a  tenant  of  hers,  and  in  occupancy  of  said  premises  before  and  at 
the  time  this  action  was  began.  Sighth.  On  the  first  day  of  October,  1867, 
said  Davis,  for  a  Talnable  consideration,  msde  and  delivered  to  Samuel  Y.  Ir- 
win  bis  promissory  note  for  the  sum  of  81)000,  togetlier  with  a  real -estate 
mortgage,  to  secure  the  payment  of  the  same.   The  premises  were  described 
in  the  same  manner  that  they  were  in  the  deed  he  had  previously  receiTed 
from  Weston.   Ninth,  On  the  thirty-first  day  of  March.  188S,  said  Irwin  sold 
and  duly  assigned  In  writing  said  note  and  mortgage  to  the  plaintiffs,  fOT  a 
valuable  consideration,  said  assignment  being  properly  acknowledged,  and 
duly  recorded  in  the  register's  office  for  the  coun^itf  Gathoan,on  ttie  twenty- 
sixth  day  of  April.  1888.   Tmtk.  The  plalntlfb  proceeded  to  foreclose  said 
mortgage  by  advertisement,  and  the  premises  were  sold,  by  virtue  of  said  pro- 
ceedings, on  the  sixteenth  day  of  July.  1883,  to  them;  in  pursuance  of  whidi 
sale,  the  sheriff  of  said  county,  on  the  same  day,  executed  to  them  a  deed  ct 
said  premises,  which  deed  was  duly  recorded  in  the  proper  office  on  the  same 
day.   The  description  in  said  deed  was  the  same  as  that  in  the  mortgage. 
All  of  the  foreclosure  proceedings  were  xc|[ular.   BUiomth.  In  Februaiy, 
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1885,  the  plalntiffa  demanded  the  surrender  of  the  possession  of  the  premises, 
by  the  defendnnt,  at  the  same  time  exhibiting  to  him  the  sheriA'a  deed  afore- 
said.  Defendant  refused  to  yield  possession." 

From  the  foregoing  facte,  the  circuit  judge  found,  as  a  conclusion  of  law, 
that  a  piece  of  land,  68  feet  in  width.  o£E  from  the  east  end  of  the  parcel  d&> 
scribed,  was  excepted  in  both  the  deed  from  Weston  to  Davis,  and  mortgage  from 
Davis  to  Irwin,  and  that  defendant  should  have  judgment.  The  contention 
of  the  plaintiffs  is  that  the  exception  contained  in  the  deed  from  Weston  to 
Davis  should  be  construed  as  r^ing  as  foilows:  "Excepting  and  reserving 
therefrom  sixty-eight  square  feet  of  land  oft  from  the  east  end  of  said  prem- 
ises," which  would  make  a  strip  of  land  extending  along  the  east  end  of  the 
premises  about  six  inches  wide.  We  think  this  construction  wholly  inadmis- 
sible. There  was  nothing  in  the  situation  of  the  parties,  the  subject-matter, 
or  the  surrounding  circumstances,  which  would  render  such  construction  at 
all  reasonable.  The  only  object  of  construing  a  contract  Is  to  arrive  at  the 
Intention  of  the  parties.  What  the  parties  did,  immediately  after  the  execu- 
tion of  the  deed,  affords  a  safe  criterion  of  their  intention  of  the  meaning  of 
the  language  used  in  the  conveyance.  Those  facts  are  embodied  in  the  fourth 
finding,  and  they  render  it  certain  that  the  68  feet  excepted  was  to  be  a  strip 
68  feet  in  width  off  of  the  east  end  of  the  lot.  The  testimony  of  the  witness 
to  prove  these  facts  was  properly  admitted  in  evidence. 

The  case  is  so  plain  tliat  it  does  not  call  for  any  extended  discussion.  The 
judgment  is  affiimed. 

• 

liossK  and  Shkrwooz^  JJ.*  concuired.  Gahfbell,  C.  J.»  did  iu>t  ait. 


MoClurb  e.  Thorpe. 

(Supreme  Court  of  JflcMgan.  January  B,  1888.) 

L  TKNATTTfl  IN  CouuoiT— Action  ov  Tkespass  AOAnfST  Co-Tbnakt— CoimEitstON. 

A  tenant  ia  oommcm  mE^maintain  an  action  of  trespasR  against  a  oo-teDantwhere 
there  has  been  a  wxoDgful  omvenlon  of  property.* 

I.  LunHABD  XSD  TllUJIT— COXTMMIOU  Off  CBOPi  BT  Lun>Uni>— ICUSDBB  OW  DAM- 
AGES. 

In  an  actios  of  trespass,  bronght  by  a  tenant  against  his  landlord,  for  the  wrons'- 
ful  conversion  of  the  crops  raised  on  the  leased  premises,  the  measure  of  damages  Is 
the  value  of  the  crop,  leas  the  proportionate  share  to  whltui  the  landlord  is  entitled  "by 
the  terms  of  the  lease,  after  deduottng  the  valoe  of  the  defendant's  labor,  after  the 
conversion,  tn  bringing  the  crops  to  maturity,  and  for  harvesting  and  gathering 
them ;  aodj  U  tiiey  have  been  negligently  oared  for,  plaintiff  would  be  entitled  to  re- 
cover for  the  amount  of  the  depreraatlon. 

Error  to  circuit  court,  Sas^naw  county;  G.  H.  Oagb,  Judgei 
Action  of  trespass  quare  daueem,  brought  by  Joseph  Allure  ag^  net  George 
W.  Thorpe.   Verdict  and  judgment  for  plaintiff.   Defendant  brings  error. 
William  fr.  Sfoeett  for  appellunt.   TrasU  A  Smitht  for  appellee. 

Sherwood,  J.  In  1886,  and  for  several  years  previous  thereto,  the  defend- 
ant owned  80  acres  of  land  In  the  county  of  Saginaw.  He  resided  in  Canada. 
The  plaintiff  in  the  spring  of  1886  rented  the  property  of  one  Bolt,  who 
claimed  to  act  in  the  premises  as  the  agent  of  the  defendant.  The  plaintiff, 
under  the  terms  of  the  lease,  was  to  have  the  use  of  the  farm  for  the  year,  and 
crop  the  same.  He  was  to  furnish  seed,  and  teams,  and  do  all  the  work,  and 
was  to  give  the  defendant  one-third  of  what  he  raised  for  the  use  of  the  farm. 
The  plaintiff  entered  upon  the  farm,  and  took  possession  thereof,  under  the 

1 A  tenant  In  oommon  may  wialntAlti  trover  ^tlnst  his  co-tenant  for  his  share  of  the 
oommoD  property  oonsumea  bythe  latter;  but  the  sale  of  a  chattel  byone  tenant  In  oom- 
mon is  not  suob  a  deetruction  of  it  as  to  enable  tbe  oo-tenaut  to  trover.  Lewis 
T.  Caark,  (Vt.)  6  AtL  Bap.  US. 
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lease.  In  good  faith,  and  put  in  a  quantity  of  spring  crops.  He  did  not  live 
upon  the  farm,  but  not  far  therefrom.  The  latter  part  of  May,  after  Um 
plaintiff  had  put  in  his  crops,  as  stated,  ttie  defendant  came  from  Canada,  and, 
witii  his  family,  against  the  consent  of  the  plaintiff,  and  without  his  knowl- 
edge, entered  upon  the  premises,  took  possession  of  the  house,  and  moved 
therein  with  tils  family,  and  has  continued  his  occupancy  of  the  house,  and 
possession  of  tbe  farm  and  crope,  ever  since,  against  the  protest  of  the  plain- 
tiff, and  harvested  the  crops  put  in  by  the  plaintiff.  This  suit  is  brought  bj 
the  plaintiff  to  recover  his  damages  for  such  alleged  invasion  of  his  rights, 
and  conversion  of  his  property.  The  declaration  is  somewhat  peculiar  in  some 
of  its  features,  but  was  not  demurred  to;  neither  was  there  any  objection  to 
the  plaintiff's  proving  his  case  thereunder,  and  we  think  it  states  the  facta  of 
the  case  suffletently  to  admit  of  a  reooreiy*  if  th^  are  proved.  The  defend- 
ant's plea  was  the  general  issue. 

Ttie  cause  was  tried  before  Judge  Gage,  with  a  jury,  and  the  plaintiff  re- 
oovered.  to  tbe  amount  of  8109.50,  and  the  defendant  brings  the  case  here 
and  asks  a  reversal  of  the  judgment,  on  tbe  ground  of  alleged  misdirection  in 
the  charge  of  the  court,  and  misapprehension  as  to  the  character  and  scope  of 
tbe  plaintiff's  declaration.  The  last  three  requests  relate  to  subject  of  tbe 
pleadings,  and  the  plaintiff's  rights  thereunder,  and  have  been  disposed  of  in 
what  has  already  been  said.  There  were  four  otber  requests  to  charge,  which 
were  refused  by  the  court,  and  upon  which  error  is  assigned.  The  first  asks 
tbe  court  to  charge  that,  upon  tbe  undisputed  proofs,  the  defendant  did  not 
break  and  enter  tbe  premises,  but  in  a  quibt  and  peaceable  manner.  This  was 
not  a  question  for  the  court,  but  for  the  jury.  Whether  tlie  entry  was  peace- 
able or  not,  was  a  question  depending  upon  the  solution  of  several  other  facts 
in  the  case.  Under  the  facts  stated,  it  was  a  mixed  question  of  both  law  and 
fact,  and  proper  for  the  jury;  but,  under  the  declaration,  the  question  is  one 
of  no  consequence.  The  declaration  states  a  case  which  would  entitle  the 
plaintiff  to  recover,  and  the  jury,  by  the  verdict,  have  found  he  proved  it  upon 
the  trial,  and  as  the  recoi'd  shows,  by  testimony  not  objected  to.  The  second 
request  of  the  four,  asks  the  court  to  cbarge  that  the  lease  was  for  a  share  of 
tbe  crops,  and,  conceding  its  validity,  the  parties  were  tenants  in  common,  and 
therefore  the  plaintiff  cannot  maintain  this  action.  There  is  nothing  in  this. 
A  tenant  in  common  has  a  right  of  action  against  bis  co-tenant  whenever  there 
baa  been  a  wrongful  conversion  of  the  property  of  the  co-tenant,  and  that  is 
what  the  testimony  In  the  case  shows,  without  controversy,  when  the  validly 
of  the  lease  is  admitted.  Sutherland  v.  Carter,  52  Mich.  471, 17  If.  W.  Eep. 
780,  and  18  N.  W.  Rep.  223;  Webb  v.  Mann,  3  Mich.  139;  Wilson  v.  Reed,  3 
Johns.  175;  Weld  v.  OZfoer,  21  Pick.  559;  Bray  v.  Bray,  30  Mich.  479;  also 
Cooley.  Torts,  455;  Qrove  v.  Wise,  39  Mich.  161.  The  third  and  fourth  of  th^ 
requests  are  substantially  the  same  as  the  second,  and  all  four  were  properly 
refused  by  the  court. 

Exception  is  taken  by  defendant's  counsel  to  that  portion  of  the  charge  re- 
lating to  damages.  Tbe  court  ctiarged  upon'  that  subject,  if  tbey  found  tbe 
lease  valid  and  as  claimed,  and  that  the  defendant  entered  upon  the  land,  and 
deprived  the  plaintiff  of  the  use  of  it.  and  of  his  crop,  as  claimed  by  the  plain- 
tiff, be  would  be  entitled  to  recover  the  value  of  the  crop  harvested,  less  one- 
third  going  to  the  defendant.  If  the  crop  was  negligently  cared  for  by  de- 
fendant, and  thereby  depreciated,  he  would  be  entitled  to  recover  for  the 
amount  of  the  depreciation  also;  but  would  have  to  deduct  from  these  two 
items  the  value  of  the  labor  of  the  defendant,  in  caring  for  and  bringing  the 
crops  to  maturity,  and  also  "for  harvesting  and  gathering  the  crops, **  Wa 
think  this  charge  was  unobjectionable. 

We  find  no  error  in  the  record,  and  the  judgment  mast  be  aArtaed. 

M0B8B  and  Cha«pli»,  JJ.,  concurred.  Cahpbbll,  0.  J.,  did  not  sit. 
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CiLLET  et  al.  V.  Vajh  PATTiair. 
iSvfprmM  Com*  ef  MUMgtm.  Juhui^  6, 1888.) 

1.  JnsncB  or  m  Pkacb— JtmraDicrrowAi,  Ahouvt— PuuDnre— ETZDmras. 

In  an  action  of  aanimpHt,  before  »  jastdoe,  the  amount  datcoed  In  the  ad  damnum 
detennines  the  JuriHdiouoa,  and  phiintill  may  remit  part  of  the  amonnt  proren,  w 
abandon  and  omit  proof  of  part  <a  the  amonnt  (didmed. 

%  AMIONlfBHT— AaSIOSSB  COMPKTBST  TO  TbSTITT  AS  TO  OtnnKSHIF. 

An  assignee  of  a  chose  in  action  is  presumed  to  know  whether  or  not  he  Is  the 
owner  of  the  property,  and  may  testify  to  the  fact,  when  iwat<>rtai. 

A.  EriDiiicn— Fabol— Iast  Biookds. 

"Where  the  flies  of  the  court  are  lost,  parol  evidenoe  Is  admissible  to  prove  tbfSr 
loss  and  oontanta.^ 

SrroF  to  circuit  court,  Ottawa  countj;  Dan.  J.  Abnold,  Judge. 

The  plaintiffs,  Jamea  Gillej  and  Lafayette  Hatch,  brought  oasumpaitagainBt 
the  defendant,  Barney  Van  Patten,  injustice's  court,  and  recovered  a  judgment 
The  cause  was  taken  to  the  circuit  court,  on  appeal  by  defendant,  where  there 
WAS  a  trial,  and  judgment  for  plaintifT,  and  an  appeal  taken  from  the  circuit 
court  to  the  supreme  court,  by  defendant,  and  the  case  sent  back  to  thecircuit 
court  for  new  trial.  25  K.  W.  Bep.  326.  On  the  second  trial  in  the  circuit 
-court,  plaintiffs  rocoTered  judgment,  against  defendant,  from  which  defendant 
Tan  Fatten  brings  error. 

C.  C.  ffoioell,  lor  appellant.   George  E.  Farr,  for  appellee. 

Shbbwood,  J.  The  plaintiffs  brought  this  suit  in  amtmpeit  against  the 
defendant  in  justice's  court  and  recovered  a  judgment  of  S300.  Ou  appeal  to 
the  circuit,  the  plaintiffs  reoorered  a  like  judgment.  The  proceedings  and 
Judgment  in  the  circuit  came  to  this  court  on  error,  where  the  judgment  was 
reversed,  at  the  October  term,  1885,  (25  X.  W.  Bep.  826, )  on  the  grounds  that 
certain  proofs  made  of  plaintiffs'  claim  were  notadmissible  under  his  declara- 
tion, and  that  the  defendant  was  allowed  to  make  proofs  of  certain  items  which 
he  should  not  have  been  permitted  to  do.  The  plaintiffs  were  allowed  a  new 
trial,  which  has  been  had,  and  the  proceedings  upon  that  trial  are  now  before 
us  for  review. 

It  appears  from  the  record  that  the  plaintiffs  amended  their  declaration  be- 
fore the  last  trial,  in  order  to  avoid  the  objections  upon  the  former  trial,  and 
which  proved  fatal,  and  tbey  then  succeeded,  recovering  the  same  amount  as 
before.  The  items  claimed  for  under  the  declaration  now  before  us  are:  (ij 
A  note,  given  by  the  defendant,  for  $33,  dated  November  15, 1879,  and  owned 
jointly  by  the  plaintiffs.  (2)  A  personal  account  of  plaintiff  GiUey  against 
defendant,  owned  by  the  piamtiffs.  (3)  A  personal  account  of  Hatch  against 
the  defendant,  owned  by  the  plaintiffs.  (4)  A  claim  for  a  quantity  of  slabs 
owned  by  plaintiffs  and  sold  by  defendant.  The  plea  was  the  geneiU  issue 
with  notice  of  set-off. 

The  tnal  was  before  Judge  Alnold,  and  a  jury,  in  the  Ottawa  circuit.  The 
defense  claimed  against  the  note  was,  that  it  was  given  to  tlie  payee  (one  Nel- 
son) for  work  and  labor  to  be  performed  by  him,  and  which  he  never  did ;  and. 
further,  that  defendant  is  entitled  to  set  off  against  the  note  such  claim  as  ac- 
crued to  him  against  Nelson  while  the  latter  owned  it.  To  the  cluim  made 
by  plaintiffs  for  the  Cilley  account,  tlie  defendant  urges,  as  a  defense,  that  the 
account  was  originally  due  to  the  plaintiff  Cilley,  and  that  a  portion  of  the 
services,  charged  for  by  him  against  the  defendant,  were  never  performed, 
.and*  as  to  cer^nother  services,  defendant  never  employed  Cilley  for  that  pur^ 

■As  to  the  Bdmlsriblllty  of  seoondanr  evidence  to  show  the  contents  of  public  records, 
MB  Mobley  v.  Watts,  (IT  &)  8  8.  B.  Kiq^  077,  and  note. 
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posA,  snd  that  he  has  paid  Mr.  Cllley  more  than  and  cUdmB  an  ofliBet 

of  abuiit  $40,  against  the  plaintiffs*  claim.  In  regard  to  the  item  for  slabs, 
the  plaintiffs  claimed  that  plaintiff  Hatch  and  one  Thirkettle.  owned  a  quan* 
tity  of  slabs  nt  Fort  Sheldon,  in  the  Oounty  of  Ottawa,  to  the  amount  of  about 
200  cords;  that  plaintiff  GUiey  sold  the  same,  or  rather  Tbirkettle^s  interest, 
on  an  execution  against  ThirketUe,  and  that  the  former  became  the  purchaser 
at  the  sale,  and  the  plaintiffs  became  the  owners  thereof;  afterwards,  without 
any  authority,  the  defendant  sold  a  large  quantity  of  these  slabs,  and  received 
the  money  therefor,  at  seventy-five  cents  and  a  dollar  per  cord.  The  defense 
claimed  against  this  item  is  that  ThirketUe  and  Hatch  had  no  such  amount 
of  slabs;  that  he  never  sold  any  slabs  belonging  to  the  plaintiffs;  that  he  never 
got  any  money  for  the  slabs  plaintiffs  claim  that  he  sold ;  and  tliat  the  plain- 
tiffs cannot  recover  upon  any  demands  in  which  they  are  not  joint  owners. 
No  proof  was  offered  in  support  of  the  plaintiffs'  third  claim,  and  it  will  not 
be  regarded  in  the  further  discussion,  unless  referred  to  in  connection  with 
one  of  the  other  three  claims.  In  support  and  against  which  testimony  was  of< 
fered  on  both  sides. 

We  shall  notice  only  those  errors  assigned,  and  which  were  argued  on  the 
hearing,  or  in  the  brief  of  defendant's  counsel.   It  was  the  plaintiffs'  right  to 
offer  proof  of  such  of  their  claims  as  they  chose,  or  none  as  to  some  of  the 
items,  and  it  is  no  ground  of  error  that  they  did  sa    The  aggregate  sums  to 
which  the  several  claims  of  the  plaintiffs  amounted  exceeds  the  sum  of  dSOO. 
but  the  ad  damnumin  the  declaration  is  within  the  jurisdiction  of  the  justice. 
This,  however*  furnished  the  defendant  with  no  ground  for  an  objection  to 
the  jurisdiction  of  the  court.   It  is  the  amount  claimed  in  the  ad  damnum 
that  determines  the  jurisdiction  of  the  justice  in  a*8umpaiL   It  is  the  privilege 
of  the  plaintiff,  in  any  case,  to  forgive  so  much  of  bis  proved  claim,  upon  the 
trial,  to  the  defendant  as  be  may  choose.   It  appears  he  did  not,  in  this  case, 
prove  one  of  his  claims,  but  had  it  stricken  from  the  declaration,  and  aban- 
doned it  as  outlawed.   The  defendant  was  not  prejudiced  by  this  course. .  It 
was  not  improper  to  allow  Hatch  to  testify  that  he  and  Cilley  owned  the  Gil- 
ley  claim  for  services  against  the  defendant.   A  party  owning  property  con- 
sisting of  chattels  or  choses  in  action,  is  presumed  to  know  it,  and  I  think  ha 
may  testify  to  the  fact  where  it  is  material .   The  means  of  his  knowledge  can 
be  very  easily  disclosed  upon  cross-examination,  if  the  defendant  desire. 
There  was  no  error  committed  in  receiving  this  testimony.   The  note  sued 
upon  WRS  a  negotiable  note,  and  put  in  evidence  without  objection,  and  the 
proof  showing  joint  ownership  of  the  same  was  unobjectionable.   Hatch  tes- 
tified that  he  and  Cilley  bought  the  noteof  the  payee  in  1880.   Tiiere  was  proof 
tending  to  show  that  Cilley  purchased  the  Tbirkettle  interest  in  the  slabs  at 
an  execution  sale  thereof,  and  we  find  no  error  In  the  admission  of  the  evidence 
to  prove  the  validity  of  the  judgment  and  the  execution  sale.    When  the  files 
of  the  court  are  lost*  as  in  this  case,  the  next  best  evidence  attainable  may  be 
resoilsd  to  in  proving  their  contents,  and  that  was  done  in  this  case,  and  the 
testimony  upon  the  Bubject  was  proper  to  be  submitted  to  the  jury,  both  as  to 
the  loss  and  contents.   There  was  testimony  tending  to  show  the  ownership 
by  the  plaintiffs  of  each  of  the  claims  which  were  allowed  to  remain  in  the  plain- 
tiff's declaration,  and  that  such  ownership  was  joint,  and  the  value  of  the 
claims;  and  we  find  no  error  in  the  admission  of  the  testimony  offered  fortlie 
purpose  of  proving  the  same,  and  the  finding  of  the  jury  thereon  is  againstthe 
def  endan  t,  and  oondosl  ve^  unless  the  charge  of  the  court  misled  them  in  ap|dy- 
ing  the  law. 

The  charge  has  been  looked  into,  and  we  have  failed  to  discover  any  t&nlt 
In  it.  It  is  full  upon  every  l^al  phase  of  the  case,  and  upon  every  point  is 
-elear  and  correct.  It  gives  all  that  was  proper  for  the  jury  to  know  of  thede- 
fendant^s  seven  rejected  requests,  and  it  is  not  easily  seen  how  the  defendant's, 
as  well  as  the  pluntiffs*,  rights jcould  have  been  better  guarded,  or  the  jniy 
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better  iDformed  upon  the  law  of  the  case,  than  was  done  In  the  charge  of  the 
learned  circuit  judge. 
The  judgment  must  be  affirmed. 

MOBSB  and  Champion,  JJ.,  concurred.  Camfbeex.  C.  J.,  did  not  sit. 


Hatcs  v.  Chbistmas. 
(Suprnne  Court     meMpan.  January  B,  1888.) 

1.  CCRTIOBAia— To  JusnCB  OF  THE  PkACB  —  AlTID&TIT  —  PBBBUBCPTIon  IK  FaTOH  OT 

Justice. 

The  affidavit  for  certiorari  to  a  justice,  because  of  an  Improper  continuance, 
failed  to  allege  that  the  affidavit  for  continuance  required  by  How.  St.  Mich.  S 
bad  not  been  filed;  but  the  justice's  return  stated  tbat  the  oontinuance  was  "upon 
showing  made.  **  HeJd^  tbat  the  action  of  the  justice  must  be  deemed  regular. 
9.  JuancE  of  the  Pbacb— Gontinuahcb. 

Suit  was  brought  before  a  justice  October  asth;  the  writ  being  returnable  No- 
vember 8th.  On  the  retum-di^  the  cause  was  continued  to  January  28th.  Held, 
that  the  continuance  dates  from  the  retom-day,  and  under  How.  St.  Mich.  S  0899, 
providing  tbat  a  justice  may  continue  a  case  for  three  months,  it  was  not  beyond 
the  lawful  time. 

8.  RlFLEVlN — BONI> — FiULURB  OW  SORETIES  TO  JUSTIFT— WaIVBB. 

In  replevin  before  a  justice,  the  sureties  on  the  bond  failed  to  iustUy  as  required 
by  How.  St.  Mich,  g  6856.  .Held,  that  such  failure  was  not  a  jorlsActionalfact, 
«Ld  waa  waived  b7      absence  of  any  objeoUon. 

Error  to  circuit  court,  Ottawa  county;  D.  J.  Abkold,  Judge. 

Keplevin  before  a  Justice  by  Celia  Hatch  against  Charles  ChristmaSf  a  dep- 
uty-shei-iff,  to  rrcover  certain  goods  taJcen  under  execution.  The  justice 
gave  judgment  for  the  plaintiff,  which  was  affirmed  by  the  circuit  coui-t,  and 
the  defendant  Inings  error. 

C.  C.  Hoteell,  for  appellant.   Geo.  A.  Farr,  for  appellee. 

Ghamflxn,  J.  This  suit  originated  in  jostice^a  court,  and  was  removed  to 
the  circuit  court  by  writ  of  eerttorarit  where  the  judgment  of  the  court  below 
was  affirmed.  The  assignments  of  error  contained  in  the  affidavit  for  certio- 
rari  are  all  rendered  unimportant  by  the  returnof  the  justice  to  the  writ,  ex- 
cepting the  fifth,  which  rmds  as  follows:  "  Tliat  the  justice  erred  in  adjourn- 
ing said  cause  to  the  twenty-eighth  day  of  January,  1887."  The  reasons  al- 
leged why  such  adjournment  was  erroneous  are  (1)  that  no  showing  waa 
made  for  an  adjournment,  liy  the  oath  of  the  plaintiff  or  otherwise,  tliat  the 
plaintiff  could  not  safely  proceed  to  trial  for  the  want  of  some  materinl  testi- 
mony or  witness;  and  (2)  that  the  cause  was  adjourned  more  than  three 
months,  and  therefore  the  justice  lost  jurisdlctioa. 

1.  The  statute  provides:  "If  either  party  to  a  suit  shall  make  it  appear  to 
the  satisfaction  of  the  justice  by  Itis  own  oath,  or  the  oath  of  any  other  per* 
son,  tbat  he  cannot  safely  proceed  to  trial  for  the  want  of  some  material  testi- 
mony or  witness,  the  justice  shall  postpone  the  trial,"  etc.  The  return  of 
the  justice  to  the  writ  of  certiorari  upon  the  question  of  adjournment  is  that 
C.  C.  Howell  appeared  before  him  specially  on  the  return-day,  and  moved  to 
quash  the  writ  of  replevin  for  an  alleged  defect  in  the  HlBdavit,  which  was 
overruled;  "and  that  immediately  thereupon  the  said  plaintiff,  Celia  Hatch, 
by  her  said  agent,  duly  applied,  upun  showing  made,  for  an  adjournmf  nt  of 
said  cause  without  pleading  to  the  twenty-eighth  of  January,  in  the  year 
1887,  at  one  o'clock  in  the  afternoon;  which  application  I  granted,  and  or- 
dered that  the  said  cause  stand  adjourned  until  the  twenty-eiglilh  day  of  Jan- 
uary, in  the  year  1887.  at  one  o'clock  in  the  afternoon,  at  my  said  office,  and 
that  said  plaintiff  at  the  last  said  time  and  place  did  declare  in  said  suit.'*' 
His  return  further  shows  that  defendant  did  not  thereafter  appear.  Tlie  de- 
fendant, in  Ilia  affidavit  for  eertiorarit  did  not  allege  or  point  out  that  the  ad- 
v.36».w.no.l0 — 53 
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jouTiiment  was  had  without  anj  showing  made  upon  oath  or  affidavit;  be 
merely  states  "that  said  cause  was  then,  at  the  request  of  the  plaintiff,  and 
without  tlie  consent  of  the  defendnnt,  adjourned  to  the  twenty-eighth  day  of 
January,  1887,  at  one  •'clock  p.  ai.,  and  without  even  pleading  In  the  caae." 
I  do  not  think,  upon  this  return,  the  objection  now  raised  upon  this  ground 
is  open  to  the  defendant.  When  there  is  no  specific  allegation  that  no  show- 
ing was  made  on  oath  as  a  basis  of  the  application  for  adjournment,  and 
wliere  the  return  shows  that  the  adjournment  was  duly  applied  for  upon  show- 
ing made,  the  presumption  is  that  the  showing  was  lewdly  made,  and  upon 
sufficient  grounds.  Deitzy.  Groeabeok,  32  Mich.  303.  The  defendant  applied 
to  the  circuit  court  for  a  fui-ther  return  upon  certain  specified  facts,  but  did 
not  ask  a  further  return  upon  the  facts  he  now  seeks  to  impeach  the  legality 
of  the  adjournment  upon.  The  return  must  therefore  be  held  to  be  a  suffi- 
cient answer  to  the  point  now  made. 

2.  The  return-day  of  the  writ  of  replevin  was  the  eighth  day  of  November, 
1886.  The  three  months  in  which  postponements  may  be  had,  dates  from  the 
return-day.  The  case  was  not  therafoie  adjourned  beyond  the  authorized 
period. 

The  fact  that  the  sureties  did  not  justify  their  responsibility  in  writing  in- 
dorsed upon  the  bond  in  the  replevin  suit  was  not  jurisdictional.  The  stat- 
ute permits  a  new  bond  to  be  Qled  where  such  objection  is  seasonably  made. 
How.  St.  §  7046.  The  justice  returns  that  no  such  objection  was  made  be- 
fore him. 

There  being  no  other  errors  available  to  defendant,  the  judgment  is  af- 
firmed. 

llQBSE  and  SiUEBWOOD,  JJ.,  concurred.   Caufbelx.,  G.  jr.»  did  not  sit. 


Waxxace  et  al.  v.  Bablhobn  et  aU 
(Supreme  Court     Michigan.  Jmaary  S,  1888.) 

IiA!n>LOBD  klTD  TENANT — LsABE — ReBEBVATION  OF  RlQBT  TO  SeLL. 

Defendants  leased  s  fann  for  one  year,  the  lease  to  lie  renewed,  "if  both  parties 
are  traited,  for  eieht  years,  reserving  the  ritrht  to  sell "  and  occupied  the  larm  tor 
SUE  years,  when  pMntiffs  bought  it.   Held,  that  the  sale  terminated  the  lease. 

Error  to  circuit  couit,  "Wayne  county;  F.  H.  Chambers,  Judge. 

Action  by  James  F.  Wallace,  Lucy  A.  Wallace,  Jacob  L.  Wallace,  Sarah 
L,  Wallace,  Charles  H.  Crane*  and  Emma  W.  Crane  against  John  and  Fred- 
erick Bahlhorn,  to  recover  possession  of  a  farm.  The  cause  was  tried  before 
a  circuit  coui-t  commissioner,  and  Judgment  was  given  for  the  defendants. 
The  circuit  court,  on  appeal,  reversed  the  commissioner's  decision,  and  the 
defendants  bring  error. 

F.  A.  Baker,  for  appellants.   Palmer  A  Palmer,  for  appelleea. 

Morse,  J.  In  this  case  a  complaint  was  made,  before  a  ctrcnlt  conrt  com- 
missioner, to  recover  possession  of  afarm,  situated  in  the  township  of  Browns- 
town,  Wayne  county.  Complainants  alleged  the  relation  of  landlord  and  ten- 
ant existing  between  the  parties,  and  an  unlawful  holding  by  the  defendants. 
Defendants  pleaded  not  guilty.  Upon  a  trial,  the  commissioner  gave  judg- 
ment for  the  defendants.  Upon  appeal  to  the  Wayne  circuit  court.  Circuit 
JudgeF.  H.  Chambers  entered  thefullowingflndhigs  of  fact  and  conclusions 
of  law,  and  entered  judgment  for  complainants: 

FINDINGS  OF"  FACT. 

*' David  Wallace  entered  into  a  contract  in  writing  with  defendants  on  the 
sixteenth  day  of  December,  1879.   The  clause  in  dispute  in  this  lease  reudsas 
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follows:  'For  the  term  of  one  year  from  the  first  day  of  April  next,  with  the 
privilef^e  of  longer  lease,  (if  both  parties  are  suited, )  for  a  term  of  eight  years. 
reaentriff  the  right  to  sell  part  or  all,*  ^ 

"That,  under  said  contract,  said  defendants  entered  into  pt^session  of  the 
premises  therein  described,  and  cultivated  said  fiirm,  and  paid  the  rent,  in  ac- 
cordance with  its  terms,  and  have  remained  in  possession  of  said  farm  ever 
since,  and  were  holding  the  same  at  the  commenoement  of  thla  suit*  to-wit, 
April  7, 1887. 

** David  Wallace  and  his  wife  signed  and  executed  ft  qnitdaim  deed  of  said 
preraiseato  the  plaintiffs,  a  copy  of  which  deed  ia  hereto  attaobed,  marked 
■Exhlliit  B,*  and  delivered  the  same  to  the  grantees,  who  are  the  plaintiffs  in 
this  suit,  on  the  seventeenth  day  of  ITovuaber,  1866;  and,  at  the  same  time, 
grantees  paid  David  Wallace  therefor  the  sum  of  three  dollars,  and  promised 
to  give  thi-ir  sympathy  and  good  will  tograntora.  The  grantees  were  nephews 
and  nieces  of  grantors;  said  grantors  had  no  children. 

''That,  after  said  deed  was  delivered  to  the  grantees,  andonthedgbteenth 
day  of  Korember,  1886,  plalntlfb,  James  F.  Wallace,  Jaoob  Wallace,  and 
Charles  H.  Crane,  who  were  the  agents  of  the  other  grantees,  gave  notice  to 
d^endants  that  they,  the  grantees,  bad  bought  and  owned  the  mna  on  which 
the  defendants  were  living;  and  that  thtir  lease  or  tennni^  would  terminate 
at  the  close  of  the  year,  which  ended  April  1,  1887;  and  that  they  would  be 
required  to  surrender  the  said  premises  to  than  at  that  time. 

"The  defendants  admitted  tliat  they  were  to  leave  the  farm  when  it  was 
sold;  and  i^reed  to  more  off  from  it  in  the  spring.  The  defendants  refused 
to  quit  or  deliver  up  said  premises  at  the  close  of  the  year,  or  in  tiie  spring. 
And  the  grantees  in  said  deed  commenced  this  suit  on  the  seventh  day  of 
April,  1887,  to  recover  the  possession  of  the  premises  described  in  siUd  deed, 
which  are  the  same  as  those  described  In  raid  contract  or  lease  of  David 
Wallace  to  defendants. 

"The  court  finds,  also,  that  the  defendants  agreed  that  if  David  Wallace 
sold  said  premises,  such  sale  should  tormlnato  said  lease;  said  premises  were 
sold  by  David  Wallace  to  plaintiffs,  and,  by  said  David  Wallace  and  wife,  con- 
veyed to  them  by  said  deed,  '  B.* 

"The  court  finds  as  conclusions  of  law:  (1)  That  the  contract  of  which 
Exhibit  A  is  a  copy  was  a  lease  of  the  premises  therein  described,  for  one 
year  only,  and  a  conditional  contnict  for  a  future  letting.  (2)  That  the  hold- 
ing over  after  the  first  year  by  the  defendants,  on  the  same  conditions,  and 
the  acceptance  of  the  rents  by  the  lessor,  constituted  a  tenancy  at  will,  from 
year  to  year.  (3)  That  the  notice  given  by  the  plaintiffs  on  the  eighteenth  day 
of  November,  1886,  terminated  the  defendant's  tenancy  and  le-ase  of  sakl 

E remises  before  the  commencement  of  this  suit,  and  the  defendants  were 
olding  the  same  after  the  termination  of  their  lease,  when  this  suit  was 
commenced.  -  (4)  If  the  contract  from  David  Wallace  to  defendants  consti- 
tuted a  lease  for  eight  years,  under  ita  conditions,  said  sale  of  said  premises 
tramlnated  it. 

"The  court  therefore  finds,  from  the  facts  as  above  stated,  and  the  con- 
clusions of  the  law  as  above  set  forth,  that  the  plaintiffs  are  entitled  to  recovers 
Judgment  of  restitution  of  said  premises  and  coats,  against  the  said  defend- 
ants. F.  n.  Chambers,  Circuit  Judge. 

"Detroit.  July  19, 1887." 

The  judgment  entered  in  the  case  by  the  circuit  judge  is  correct,  and  must 
be  affirmed.  We  think  the  fair  construction  of  the  leaseis  that  it  should  ter- 
minate upon  a  sale  of  the  premises,  or  a  portion  of  them,  as  to  the  part  of  the 
farm  sold.  A  sufficient  s^e  is  found  by  the  court.  It  seems,  also,  from  the 
finding  of  facts,  that  the  defendants  understood  the  lease  as  we  construe  it, 
and  promised,  when  notified  of  the  sale,  to  move  off  the  farm  in  the  spring  of 
1887. 
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It  is  not  necessary  to  discuss  or  decide  thequestion  whether  the  Instrument 
was  a  lease  for  the  whole  term  of  Mght  years,  or  nothing  more  than  an  agree- 
ment to  execute  a  new  lease  for  the  longer  term.  As  the  court  properly  con- 
cluded, if  it  was  an  agreement  to  execute  a  lease,  the  defendanta*  at  the  time 
of  the  sale,  were  holding  as  tenante  at  will  from  year  to  year,  and  the  notice 
to  quit  was  sufficient. 

The  judgment  of  the  circuit  court  for  the  county  of  Wi^e  is  affirmed,  with 
coats. 

CBAHPI.IN  and  Shbbwooo.  JJ.,  concurred.  Gahpbbll*  C.  i.,  did  not 
sit. 


Baker  t.  Flint  &  P.  M.  B.  Co. 

(Supreme  Gowrt  of  Midiigan.   January  6, 1888.) 

1.  lUiutoAD  CoMPANtxs— Inicbt  TO  Cbild  AT  CBOssnio— ComnuBOTOBT  Neoliobkck. 
In  an  aotlou  against  a  railroad  oompaaj  for  a  personal  injur  inoatzed  by  b^ng^ 
Btmck  by  one  of  its  trains  at  a  highway  croBBlng,  the  evidence  showed  that  ptain- 
Uff,  at  tne  time  of  the  accident,  was  Boven  years  old,  ordinarllT  bright,  active,  and 
Intelligent ;  had  been  playing  with  other  boys  about  the  track  oef  ore  the  accident ; 
had  ahortiy  before  crossed  at  the  same  place;  and  that,  when  stmok.  he  was  still 
playing,  and  running  to  overtake  his  comrades;  that  he  did  not  look  for  a  train,  or 
neur  any  warning,  or  know  of  this  one's  approach,  or  that  one  was  dne ;  and  that 
he  was  aocustomM  to  play  there,  knew  the  danger,  tried  to  get  off  the  track  before 
being  struck,  did  not  see  the  train,  but  could  have  se^  it  over  400  feet  away,  and, 
if  he  had,  would  not  have  tried  to  cross.  Plain tifl  teaUfled  on  the  triaL  Held,  that 
the  evidence  did  not  show  want  of  due  care  on  plaintiff's  part. 

9.  Same — Inbtbuctions — Fbotincb  or  Jcrt. 

Defendant  asked  an  instruction  that  If  plaintiff  did  not,  before  going  upon  tbo 
track,  look  and  listen,  the  omission  was  negligence;  and  that  if  he  saw  the  train 
oomiDg  and  tried  to  cross  ahead  of  it,  he  was  negligent  in  so  doing.  Held,  that  the 
instruction  was  improper,  as  making  the  court  the  Judge  of  plaintiff's  capacity  to 
appreciate  the  danger,  and  Us  nuuiner  of  exercising  it.^ 

8.  Samb^PKCUX  FiKBINGS— COITTRIBDTOKT  NbOUOBITCB. 

The  jury  f  onnd  special^  that  plaintiff  could  hav^  seen  the  tndn  over  400  feet  away, 
that  he  was  ordinarily  bright,  actire  and  intelligent,  Uiat  he  knew  the  danger  of 
(»t>s8ing  before  an  approaching  train,  and  that  he  did  not  see  the  train,  but  would 
have  seen  it  if  he  had  looked  in  the  proper  direction.  The  jury  also  found  a  vOEdict 
for  plaintifl.  Held,  that  the  findings  were  consistent  with  the  verdict. 

Error  to  circuit  court,  Bay  county;  G.  H.  GAOis,  Judge. 

Action  by  Osotr  F.  Bakert  by  James  Baker,  his  next  friend,  against  the 
Flint  ft  Fere  Marquette  Railroad  Company,  to  recover  for  a  personal  injury 
incurred  while  crossing  the  company's  track  at  a  highway  croesing.  Verdict 
and  judgment  for  plaintiff.   Defendant  brings  error. 

Wiansr  A  DrapeTf  for  appellant.  W.  0.  Qreent  {J,  B,  Simormon,  conn- 
eel.)  for  f^pellee. 

Sherwood,  J.  The  plaintiff  in  this  case,  a  boy  seven  years  and  three 
months  old,  brings  this  action  to  recover  damages  for  personal  injuries  re- 
ceived by  liim  from  being  run  over  by  the  defendant's  train  of  cars  on  the 
evening  of  the  fifth  day  of  November,  1886,  at  Eleventh  street,  in  Bay  City, 
whereby  he  was  seriously  Injured,  and  from  the  effects  of  which  amputation 
of  one  of  his  1^  became  necessary.  The  cause  was  tried  in  the  Bay  circuit 

'  Respecting  the  question  of  contributory  negUgenoe  of  children,  see  Muehlhausen  v. 
R^lway  Co.,  (Mo.)  2  S.  W.  Rep.  S15;  Hoflv.  Ames,  (Neb.)  19  N.  w.  Rep.  638:  Benton  v. 
Railroad  Co.,  (Iowa,)  8  N.  W.  Rep.  830:  Power  v.  Harlow,  (MidL)  28  N.  W.  Rep.  606; 
BtroDg  V.  City,  (Wis.)  23  N.  W.  Rep.  436;  Uaeser  v.  Railway  Co.,  (Iowa,)  87  N.  W. 
776 ;  aSust  Oo.  v.  Railway  Co.,  81  Rep.  346 :  Railway  Co.  v.  Dnnden,  (Kan.)  U  Pao. 
Rep.  601;  Cassida  v.  NavigaUon  Co.,  (Or.)  13  Pac.  Rep.  438;  Maokey  v.  Ci^,  (Ulss.)  2 
South.  Rep.  178;  McCarthy  v.  Railway  Co.,  (Mo.)  4  B.  W.  Rep.BlO;  Kun*  v.  CSty  of  Troy, 
(N.  T.)  10  N.  B.  Rep.  442;  EcliS  v.  Hallway  Co.,  (IHch.)  81  N.  W.  Rep.  ISO:  Hnckshold 
V.  Railway  Co.,  (Mo.)  SB.  W.  Rep.        IfSler  v.  BaUroad  Co.,  (Fa.)  3  AtL  Bep.  909. 

Digilized  by  Google 


Mich.3 


BAKER  V.  FUHT  a  p.  v.  R.  00. 


887 


<»iirt,  and  the  plaintiff  recovered  a  verdict  and  judgment  for  the  sum  of 
^.000  damages.   The  defendant  brings  error. 

The  defendant's  road  enters  Buy  Gitv  near  its  most  southern  limit,  and  runs 
In  a  northerly  direction,  through  the  central  portion  of  the  olty,  several  miles, 
to  its  northern  boundary.  The  train  doing  the  injury  was  going  north,  and 
in  passing  from  Twenty-third  street  to  Thirteenth  street  the  rowl  runs  doe 
north  on  Junes  stoeet.  Leaving  Thirteenth  street  on  a  curve  to  the  east,  and 
ranning  aboat  100  twA*  the  tra^  enters  J^feison  street;  and  running  upon 
this  street  to  a  point  witldn  three  or  four  toot  of  the  north-west  corner  of  It 
■and  Twelfth  street,  and  about  lUO  feet  south  of  the  north  line  of  Eleventh 
street,  the  place  is  reached  where  the  plaintiff,  in  crossing  the  track,  was 
fltruck  by  the  train  and  injured.  There  is  a  depot  here,  where  all  passenger 
tn^ns  make  short  stops,  but  the  principal  depot  of  the  company  in  the  city  is 
-about  8,200  feet  further  north  on  Jefferson  street.  On  eithw  side  of  the 
track  there  were  buildings,  fenoea,  and  stmrtures  of  various  kinds,  and  also 
trees  between  Eleventh  and  Twelfth  stre^.  From  the  point  where  the  bor 
was  struck,  in  Eleventh  street,  the  train  oonld  be  seen  crossing  Twdfth 
atreet,— a  cUstance  of  over  400  feet. 

This  is  a  sttfflcient  statement  of  the  surroundings  tor  the  further  considera- 
tion of  the  case.  Tlwre  was-  testimimy  showing  Uiat  the  boy  was  a  bright, 
active,  intelligent  lad  for  one  of  his  i^^.  This  was  among  the  five  special 
findingsof  the  jai7,  which  are  given  in  the  record,  as  follows:  ^nt.  Do  you 
find  from  the  evidence  that  the  train  was  in  sight  for  a  distance  of  400  feet, 
being  when  it  was  crossing  Twelfth  street,  l>efore  it  renolied  the  place  of  the 
4UMtident;  and  ttiat  it  ooald  be  seen  approaching  the  whole  of  that  distance 
from  any  point  between  the  south-east  comer  of  the  depot  platform  and  the 
main  track  at  the  place  where  the  accident  occurred?  Pint  Answer.  We  will 
answer  that,  for  ourselves,  we  can  see  the  engine  as  It  approaches  the  inter- 
aection  of  Twelfth  and  the  railroad  tra(&.  Second,  Do  you  find  from  the  evi- 
dence that  the  plaintiff  was  a  bright,  active,  intelligent  boy  at  the  time  he  was 
injured?  Answer.  Yes;  as  an  ordinary  boy."  And  in  answer  to  the  third 
question:  "Do  yuu  find  from  the  evidence  tiiat  the  plaintiff  had  sufllcient  in- 
telligence to  know  that  It  was  dangerous  to  run  upon  or  across  a  railroad 
track  in  front  of  an  approaching  trBin?"  they  say:  "Yea;  between  Eleventh 
And  Twelfth  streets."  And  In  answer  to  the  fourth  question:  "Do  you  find 
from  the  evidence  that  plaintiff  saw  the  train  approaching  before  he  went  on 
the  trackf**  they  say:  "Ko."  And  in  answer  to  the  fifth  question:  "If  you 
answer  •  No '  to  the  4th,  then  do  you  find  from  the  evidence  that  plalntl  fT  would 
have  seen  the  train,  if  he  had  locked  in  the  direction  from  which  it  was  com- 
ing, before  he  ran  upon  the  track?"  they  say:  "Yes;  between  lltb  and  12th 
atreets." 

Ttie  declaration  contains  two  counts.  The  first  count  cliarges  the  defend- 
ant with  negligence  in  running  its  trains  faster  tlian  six  miles  per  hour,  con- 
trary to  a  by-law  of  Bay  City,  and  that  it  is  therefore  liable.  The  second 
■count  charges  the  defendant  with  negligence  in  running  its  train  at  the  time 
the  boy  was  Injured  at  an  unusual  and  dangerous  rate  of  speed,  by  which  the 
plaintiff  was  injured,  while  he  himself  was  using  due  care  in  crossing  the 
track  at  Eleventh  street.  So  that  it  will  be  seen  that  the  only  negligence 
•charged  against'the  defendant  In  either  count  <»E  the  deduation  was  running 
its  train  at  too  high  a  rate  of  speed. 

The  testimony  shows,  and  it  is  not  controverted,  that  the  plaintiff  had  been 
playingabout  the  depot  and  track,  some  little  time  before  the  train  came  In. 
with  two  other  boys;  and  that  the  boy,  in  his  play,  with  the  others,  had,  but 
a  short  time  before  he  was  injured,  crossed  the  track  at  the  same  place;  and 
that,  at  the  time  the  train  struck  him,  the  two  boys  with  him  had  just  crossed 
the  track,  and  he  was  running  when  crossing  it  to  catch  up  with  his  youi^ 
-G(»Qrades  in  their  pliqr;  that  he  did  not  look  for  the  train,  or  In  the  direction 
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from  which  It  wns  coining,  neither  did  he  hear  any  signals  of  ita  approach 
until  it  struck  hint ;  that  he  knew  tbe  cars  would  hurt  hira,  and  tried  to  get 
back  off  the  track,  but  failed  before  he  was  injured;  and  that  he  could  have 
seen  the  train  at  Twelfth  street  if  he  had  looked,  and  if  he  had  seen  the  traia 
he  would  not  have  gone  upon  the  track.  This  was  the  unoontnidieted  evi- 
dence given  \>y  the  boy  most  favorable  to  the  defendant, 

Tliere  is  no  question  but  tliat  it  was  this  boy's  right  to  eross  the  railroad 
track  at  any  time  when  he  would  not  be  injured  by  teama,  wagoni,  cars,  or 
other  things  going  upon  or  across  the  street;  and  this  right  is  acoompanied 
with  the  duty  to  use  reasonable  and  at  least  ordinary  care  on  the  part  of  the 
child, — his  age,  experience  and  intelligence  being  taken  in  consideration  with 
the  other  circumstances  existing  at  the  time  the  accident  occurred,  ir,  when 
these  tilings  have  all  been  properly  considered  by  the  Jury,  they  shall  find 
that  the  child  has  sufficient  intelligence  (and  experience,  it  it  shall  be  found 
necessary)  to  know  of  the  danger,  of  the  signals  and  warnings  against  it,  and 
the  manner  In  which  Injury  may  be  produced  by  failure  to  observe  such  aig. 
nals  and  warnings,  they  are  then  warranted  in  taking  the  subject  of  contribu- 
tory negligence  under  consideration;  and  when  the  child  has  been  injured  by 
a  failure  to  observe  such  warnings,  signals  and  indications  of  danger,  and 
neglected  the  duty  they  Impose  upon  him  to  avoid  the  danger,  and  injury  en- 
sues, his  negligence  will  be  such  as  to  prevent  a  recovery  therefor.  This  I 
understand  to  be  the  rule  in  this  conrt,  as  settled  by  our  own  authorities,  aa 
well  as  by  decisions  in  other  statM.  Railway  Co.  v.  Bahftf  27  Mich.  503; 
Daniels  v.  Cleffff,  28  Mich.  40;  Hasgenye?  v.  Railroad  Co.,  48  Mich.  209.  12 
N.  W.  Rep.  155;  Powers  v.  Harlow,  53  Mich.  515,  19  N.  W,  Kep.  267;  Har- 
greave  v.  Deacon.  25  Mich.  1;  Railway  Co.  v.  Smith,  46  Mich.  504,  9  N.  W. 
Rep.  830;  Dovmey  v.  Hendrie,  46  Mich.  501,  9  N.  W.  Rep.  828;  Eakleff  v. 
Railway  Co.,  81  N.  W.  Rep.  180;  Coops  v.  Railroad  Co.,  83  N.  W.  Rep.  541. 
Ordinary  care  lias  relation  to  the  situation  and  condition  of  the  parties,  and 
varies  according  to  the  exigencies  which  require  vigilance  and  attention,  and, 
when  contributory  negligence  is  sought  to  be  attributed  to  a  (^ild,  the  child 
can  only  be  held  to  tliat  degree  of  care  which  may  reasonably  be  expected 
from  one  under  the  same  conditions,  of  the  same  age,  sex,  intelligence,  and 
judgment.  3fc&oeem  v.  Railway  Co.,  67  N.  Y.  417;  Powers  v.  Harlow,  53 
Mich.  515,  19  N".  W.  Rep.  267. 

When  the  testimony  in  the  case  was  closed,  counsel  for  the  defendant  asked 
the  court  to  charge — First.  "Under  the  pleadings  and  proofs  in  this  case,  tbe 
plaintiff  has  failed  to  make  a  ease.  The  verdict  must  therefore  be  for  the  de- 
fendant." Second.  "The  plaintiff  has  failed  to  sliow  that  he  was  free  from 
negligence  which  contributed  to  the  acciaent.  The  verdict  therefore  must  be 
for  the  defendant."  Third.  "There  is  no  evidence  in  the  ctise  tending  to 
show  that  plaintiff  was  not  careless  or  negligent  in  attempting  to  cross  aliead 
of  an  approaching  train,  which  was  In  plain  sight.  >«>e  verdict  must  there- 
fore be  for  the  defendant."  Fourth.  "There  is  no  erldence  in  the  case  which 
would  warrant  the  jury  in  finding  that  plaintiff  did  nut  know  the  danger  of 
crossing  the  track  ahead  of  an  approacliing  train."  Fifth.  "Under  tbe  evi- 
dence in  the  case,  the  jury  must  find  that  the  plaintiff  was  of  sufficient  age 
and  intelligence  to  understand  the  danger  of  attempting  t^  cross  the  tra^ 
ahead  of  an  approaching  train;  and  that,  so  undei'stunding,  "he  made  the  at- 
tempt, either  thoughtlessly  or  carelessly,  without  seeing  the  train,  or  because 
he  thought  he  could  get  over  before  the  train  reached  him.  These  facts  pre- 
clude a  recovery,  and  your  verdict  must  be  for  defendant," — as  requfisted  by 
defendant.  Siasth.  "It  is  undisputed,  and  you  must  Qnd  as  a  fact,  that  the 
train  which  ran  over  the  plaintiff  could  be  seen  from  any  point  east  of  the 
depot  platform,  and  the  place  where  the  accident  occurred,  400  feet  from  the 
place  of  the  collision,  and  all  the  way  from  Twelfth  stre^,  and  waa  in  plain 
sight  for  the  whole  of  that  distance;  that  tbe  plaintiff  knew  that  to  be  in  tbe 


Digitized  by  Google 


Mich.] 


BAKER  V.  FLINT  A  P.  H.  B.  CO. 


889 


■way  of  a  moving  train  was  dangerous;  that  he  knew  he  was  about  to  cross 
the  railroad,  and  that  it  was  a  place  of  danger.  It  was  therefore  his  duty  be- 
fore going  upon  the  track,  to  look  and  listen,  to  ascertain  whether  or  not  a 
train  was  approaching,  and,  if  he  did  not,  such  omission  was  negligence,  and 
precludes  a  recoverj;  and  if  he  did  look,  and  saw  the  train  coming,  and  un- 
dertook to  cross  ahead  of  it,  and  was  injured,  such  conduct  was  negiigeaoe» 
and  prevents  a  recovery  by  plaintiff. " 

These  six  requests  present  all  the  exceptions  In  the  case.  It  will  be  noticed 
that,  if  the  first  request  should  have  been  granted,  no  others  need  be  consid- 
ered. This  request  requires  an  examination  of  all  the  testimony  in  the  case 
which  is  undisputed.  In  addition  to  what  has  been  hereinbefore  stated,  it 
thus  ^peais  that  the  plaintiff  did  not  know  that  there  was  any  train  due  at 
that  time,  and  heard  none  of  the  signals*  nor  was  in  any  manner  aware  of  the 
approach  of  the  train;  that  he  was  used  to  being  about  the  cars,  and  playing 
about  tbcuii*  and  near  Uie  track,  and,  witliout  the  knowledge  of  the  conduetoTi 
had  oceaslonally  cangfat  on  the  ears  and  tl^en  to  the  depot  In  the  city;  and 
we  miiBt  also  have  regard,  to  some  extent,  to  the  facts  found  by  the  jury  in 
the  case,  viz.:  "That  the  tr^n  could  be  seen  a  distance  of  more  than  400  feet 
before  reaching  the  place  where  the  accident  occurred;  that  |daintiff  was  an 
ordinarily  bright,  active,  intelligent  boy;  that  be  knew  it  was  dangerous  to 
attempt  to  cross  in  front  of  an  approaching  train ;  that  he  did  not  see  the  train, 
but  could  and  would  have  seen  it  before  going  upon  the  track  if  lie  had  looked 
in  the  directfou  from  which  It  was  coming."  When  we  have  considered  them 
(U1, 1  do  not  think  the  ease  was  one  wherein  the  court  should  have  directed 
the  verdict.  It  was  still  left  for  tbe  jury  to  say,  under  pn^ier  instructions 
from  the  court,  wliether  or  not  the  evidence  satisfied  them  that  this  lad  luid 
such  jtt^ment  and  such  ctnnprehension  as  enabled  him  to  appreciate  the  dan- 
ger, and  subject  him  to  the  eonsequenoes  of  negligence  it  be  failed  to  use  his 
reason  and  senses  in  efforts  to  avoid  it.  Ttils  question.  I  think,  clearly  re- 
mained for  the  jnry  to  pass  upon,  and  they  have  done  so.  There  was  do  error 
in  refusing  the  first  request,  and  this  ruling  disposes  of  the  defendant's  sec- 
ond request  in  the  aame  way.  The  Jury  had  the  plaintiff  before  Uiem.  He 
was  sworn  in  the  case,  and  subjected  to  a  loi^  examination,  bc^h  on  direct 
and  cross.  This  f  nmtshed  tbe  jury  with  additional  evidence  of  his  capacity, 
his  intelligence,  reason,  and  judgment.  His  carelessness  depended  entirely 
upon  his  ^lity  to  use  these;  and  I  think  the  defendant's  third  request  went 
too  far  when  it  asked  the  jury  to  And  that  there  was  no  evidence  before  the 
jury  tending  to  show  plaintiff  was  not  guilty  of  negligence.  They  certainly 
had  their  own  observation  to  aid  them  upon  this  subjectts.  There  was  no  er- 
ror in  the  refusal  of  this  request.  The  defendant's  sixth  request  has  this 
ftiult:  it  makes  the  court  judge  of  thecapacity  and  ability  of  the  plaintiff,  and 
tbe  manner  in  which  he  used  the  same  on  the  ocoHsion  when  the  injury  oc- 
curred; and  whether  he  was  of  sufficient  age  and  judgment  to  have  used  them 
otherwise,  so  as  to  have  avoided  the  calamity  which  overtook  him.  This,  under 
all  the  circumstances,  was  the  province  of  the  jury,  aud  there  was  no  error 
in  allowing  them  to  pass  upon  tlie  question. 

Upon  the  points  raised  by  the  defendant's  counsel  upon  this  record,  we  have 
examined  with  care  the  charge  of  ttie  court,  and  have  been  impressed  with  its 
clearness  and  fairness,  and,  however  much  we  might  have  felt  inclined  to 
differ  with  tlie  jury  as  to  the  verdict  rendered,  fail  to  discover  any  action  on 
the  part  of  tbe  court  which  could  have  possibly  misled  them.  Finding  no 
error  in  the  record,  the  judgment  will  be  affirmed. 

Mxaaa  and  Ohahflin,  JJ.>  oooouned.  Gaubbxll,  G.  J.,  did  not  sit. 
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IfONTAOUE  «.  DOtrOAN. 

(Supreme  Court  of  MlcMgaru  January  5,  1888.) 

1.  EtIDBKCE— WbIOHT  and  BuFFICIESCr. 

Id  an  action,  tried  without  a  jury,  to  recoyer  for  goodB  delivered  to  one  on  tbe 
promibe  of  another  to  pay  for  them,  plalntllf  and  two  other  witnesses  testified  to  tbe 
obtaining  of  the  goods  from  plalDtiff,  and  that  defendant  directed  them  to  bo 
chained  to  him,  and  the  court  found  for  plaintiff.  Held,  that  the  evidence  sup- 
ported the  finding. 

8.  SaXB— ACCOOST-BOOKS. 

In  an  action  to  recover  for  goods  delivered  to  one  on  another's  nromise  to  pay  tar 
them,  plaintiff  offered  in  evideuoe,  to  show  to  whom  the  credit  was  giveo,  hia 
ledger,  journal,  and  another  txmk  called  a  "  blotter, "  and  testified  that  the  jonmai 
was  kept  "in  regular  order, "  that,  as  a-rule,  all  sales  made  by  him  were,  ta' nim  or 
his  employes,  entered  on  the  blotter  at  the  time  of  sale,  and  on  the  same  tno> 
scribed  to  the  journal.  Held,  that  the  books  were  admiasible. 
8.  Fbincip^l  aitd  AawsT — RAimoATioii — OwaiHAi.  Aitxhobitt. 

In  an  action  to  recover  for  goods  sold  and  delivered,  nlaintifl  claimedtbai  some  of 
them  were  ordered  by  an  agent  of  defendant.  Tbe  evidence  tended  to  show  a  rati- 
fication of  the  alleged  ageut'a  acts.   Held  that,  on  appeal,  ttie  extent  of  his  cMlciiial 
authority  would  not  be  uiqiilred  into. 
4.  WiTXBss— CoHPBTBHCT  OF  PAKnBS—CoauoTKKte  OT  BoDK-Aocoums. 

In  Kichigan,  the  parties  to  a  suit  are,  Irr  statute,  made  competent  witnesses  to 
show  that  others  have  made  settlements  wlui  such  parties  upon  their  hooka  of  ac- 
cotiut,  and  that  the  books  have  been  correctly  kept. 

Error  to  circuit  court,  Berrien  county;  Andbbw  J.  Smith,  Judge. 

A$tumpHt  by  John  A.  Montague  against  George  W.  Dougan,  to  recover 
for  goods  delivered  to  a  third  person,  on  Bougan's  promise  to  pay  for  them. 
Plaintiff's  evidence  was,  inter  alia,  that,  in  bis  business,  there  were  liept, 
among  his  books  of  account,  a  ledger,  a  journal  or  day-book,  and  another 
called  a  "blotter;"  that  the  journal  waa  kept  "in  regular  order;"  that,  as  a 
rule,  all  sales  made  in  his  business  were  raitered,  either  by  him  or  his  em- 
ployes, at  the  time  of  sale,  on  the  blotter,  and  on  the  same  day  transcribed  to 
the  journal.  Plaintiff's  attorney  offered  tbe  ttooka  in  evidenoe  to  show  to 
whom  credit  was  given.  Verdict  and  judgment  for  plaintiff.  I>efendaat 
brings  error. 

Theo.  &,  Beaver,  for  appellant.    George  F.  Edtoarde,  for  appellee. 

SnEKWooD,  J.  This  case  is  an  action  of  agsumpsit,  originally  brought  be- 
fore a  justice  of  the  peace  in  the  city  of  Niles.  The  plaintiff  declared  under 
the  common  counts,  adding  thereto  a  bill  of  particulars  of  his  demand.  The 
defendant  pleaded  the  general  issue,  with  notice  of  set-off,  and  of  money  tend- 
ered and  deposited  with  the  court,  the  amount  tendered  being  l>lt>.32;  costs 
^1.75  The  plaintiff  recovered  judgment  before  the  justice  for  1^.75,  and  on 
Appeal  by  the  defendant  to  the  circuit  court  for  the  county  of  Berrien,  the 
plaintiff  recovered  $101.78.  It  was  tried  in  the  circuit,  before  Judge  Smttr, 
without  a  jury,  and,  at  the  close  of  the  testimony,  the  defendant's  couns^ 
presented  to  the  court  31  written  requests  to  Qud  upon  the  facts,  and  9 
upon  the  questions  of  law,  which  he  deemed  applicable  to  the  facts  in  the 
«ase. 

Tbe  following  is  the  defendant's  sixteenth  request  to  Bnd  upon  the  facts: 
16)  "That  this  suit  was  commenced  In  justice  court;  that  on  October  18, 
884,  such  justice  taxed  all  the  costs  that  had  been  made  up  to  tliat  time  in 
said  suit  at  81.75;  that  on  the  same  day  defendant,  by  bis  attorney,  tendered 
to  George  F.  Edwards,  who  was  the  attorney  for  the  plaintiff,  the  sum 
$1.75,  the  costs  made  and  taxed,  and  also  the  sum  of  916.32,  as  sufQcient  to 
pay  plaintiff's  demand;  that  said  attorney  refused  the  same;  that  on  thesarae 
day  defendant  filed  his  plea  and  notice  of  tender  with  said  justice,  and  depos- 
ited the  sum  of  81.75,  as  c<»ts,  so  taxed,  and  tbe  sum  of  816.82,  as  suffldent 
to  pay  plaintifiTa  demand,  with  said  justice,  who  returned  the  same  to  thecir. 
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coit  court  on  the  appeal  herein;  that  said  sums  are  still  with  the  clerk  of  this 
court  as  such  tender  In  said  cause. " 

Upon  the  several  requests,  both  of  law  and  fact,  the  circuit  judge  made  the 
following  findings,  upon  which  judgment  was  rendered:  "The answer  of  the 
circuit  J^ge  to  the  request  of  the  defendant  to  find  the  foots  and  the  law  in 
thto  case.  As  to  the  request  to  find  the  facts,  I  find  as  follows:  (1)  As  to 
the  1st  and  15th  requests  to  find,  I  find  that  they  ate  immaterial  to  the  issue 
In  this  cause.  That  as  to  the  2d,  Sd,  4th,  3|^,  5th.  6th,  7th,  8th,  10th,  lltb. 
12th,  18th.  14th.  and  17th,  requests  to  find  are  incorrect  and  untrue.  As 
to  the  16th  request  to  find,  I  find  as  requested.  As  to  the  18th,  19th,  and 
20tb  requeets  to  find,  I  find  that  they  are  stiUeuents  of  the  defendant  as  to 
what  he  ol^ms  to  be  the  evidence,  and  not  of  foots  in  the  case.  And  to  all 
his  requests  to  find  conclusions  of  law,  I  find  them  all  not  applicable  to  this 
case.  I  find,  aa  matters  of  fact  in  this  case,  that  the  defendant  purchased  of  the 
plaintiff  in  the  year  1879.  goods,  wares,  and  merchandise,  and  delivered  by  bis 
order  to  one  Jacob  K.  Brown,  amounting  to  the  sum  of  seventy-three  dollars  and 
29 cents,  as  set  forth  in  a  bill  of  particulars  filed  by  plaintiff  iu  this  cause,  and 
that,  as  a  conclusion  of  law,  the  plaintiff  is  entitled  to  recover  the  amount, 
with  interest,  from  theeightb  day  of  August,  188(^  amounting  to  one  hundred 
and  one  and  72-100  dollars. " 

We  hr.ve  looked  through  this  record,  which  purports  to  give  all  the  evi- 
dence in  the  case,  and  think  that  the  circuit  judge  came  to  the  riglit  conclu- 
sions in  the  case.  We  cannot  disturb  his  findings  of  the  facts,  if  there  was 
any  evidence  to  support  them;  and,  as  to  the  credibility  of  the  testimony,  bis 
advantages  for  arriving  at  correct  conclusions  were  far  superior  to  ours. 
Bdwarda  v.  Nelson,  51  Mich.  121, 16  N.  W.  Hep.  261.  Of  course  the  tender, 
being  Insufficient  in  amount,  was  of  no  avail.  The  plaintifT,  and  two  wit- 
nesses, testified  to  obtaining  the  goods  sued  for,  of  the  plaintiff,  and  that  the 
defendant  directed  the  goods  to  be  chained  to  himself.  We  do  not  think  any 
of  the  defendant's  exceptions  can  be  sustained  to  the  rulings  of  the  court  in 
receiving  and  rejecting  testimony. 

Some  stress  is  laid  upon  the  fact  that  the  plaintiff's  books  were  allowed  to 
be  put  in  evidence,  without  proof  by  other  persons  that  tliey  had  settled  ac- 
counts with  the  plaintiff  upon  the  books,  and  that  lie  kept  correct  books.  Such 
proof  is  unnecessary,  since  the  statute  allows  parties  to  testify,  generally,  in 
the  case.  They  can  testify  as  well  to  the  keeping  of  their  accounts,  and  the 
correctness  of  their  books,  as  to  any  other  facts.  Bivwn  v.  Weightman,  29 
N.  W.  Rep.  98. 

The  question  of  the  agency  of  a  Mr.  Brown,  who  purchased,  and  gave  di- 
rectioi»  for  the  charging  of,  a  large  number  of  articles,  was  sti-ongly  chal- 
lenged upon  the  trial ;  but,  so  lung  as  there  were  facts  upon  the  subject  of  rat- 
ification of  his  agency  to  be  found  by  the  court,  it  is  of  little  account  what 
was  the  extent  of  his  original  authority.  WebsUr  v.  Wray,  24  N.  W.  liep. 
207,  208.  The  plaintiff's  books  were  offered  to  show  to  whom  goods  were 
chai^lped,  and  to  whom  the  credit  was  given ;  for  this  purpose,  under  the  facts 
stated  in  the  record,  the  proof  was  properly  received.  Winslow  v.  Lumber 
Co.,  20  N.  W.  Rep.  145;  Larson  v.  Jensen,  63  Mirh.  427,  19  N.  W.  Rep.  130. 

The  record  fails  to  disclose  any  error  prejudicial  to  the  defendant,  und  the 
Judgment  at  the  circuit  must  be  affirmed. 

MoBSE  and  Chahflin,  JJ.,  concurred.   Caupbell,  C  J.,  did  not  ait. 


Plano  MANtTP'o  Go.  V.  Ellis. 

(Supreme  Court  of  Michigan.   January  5,  1S8S.) 

1.  Contracts— CoxsTRLXTios. 

A  cafditial  axiom,  in  the  construction  of  written  contracts,  is  that  all  the  parts 
must  bo  examined,  and  effect  given  to  every  word  and  phrase,  if  practicable. 
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S.  Same. 

The  language  used,  il  unambiguous,  must  be  held  to  express  the  Intention  of  the 
parties. 

9.  Same — Uncebtaistt — Condition  or  Partibs — CiBCUMffrANCBB. 

It  Is  only  when  the  langoaee  employed  is  not  free  from  doubt  or  vnoertidikty,  that 
resort  may  be  had  to  the  aonaibioii  of  the  parties,  the  Bubjeot-matter  of  the  ooatracU 
and  the  oircninstanoes  surrounding  the  transaction,  and  connected  therewith,  to 
tiie  court  in  arriving  at  the  intention. 

4.  Same — Contract  for  Sai^  of  Hachinb — Satisfactort  Work, 

like  written  oontraot,  relied  upon  in  this  case,  reads  as  follows:  **We  hereby 
agree  to  let  Peter  EIUs  have  the  Buuple  Flano  biiider,  1885,  at  same  prioe  that  Mr. 
Beam  has  bis  for,  and  the  binder  is  to  do  good  work,  and  give  satisfactJon;  and, 
if  not,  the  said  Kills  is  to  pay  for  use  of  same.  **  Held,  that  the  agreement  that  the 
binder  was  to  do  good  work,  and  five  satisfaction,  embraced  independent  oondi- 
tiona;  and,  unless  the  binder  gave  saUsfacticoi  to  Mr.  Ellis,  as  well  as  doing  good 
work,  he  was  not  obliged  to  keep  and  pay  for  the  machine.  Held,  furtiier,  that  a 
proper  construction  oi  the  contract  clearly  brings  it  within  the  first  class  of  such 
contracts,  referred  to  in  the  case  of  Machine  Co.  v.  Smith,  50  Uioh.  60B,  569,  IS  N. 
W.  Rep.  906,  and  is  govenied  by  the  decision  in  that  case. 

iSyUabua  by  the  Court) 

Error  to  circuit  court,  Berrien  coanty;  An]>rbw  J.  Sxith,  Judge. 

This  l8  an  action  of  asnmpaitt  commenced  in  the  recorder's  court  of  the 
city  of  Ifilea,  Michlg^,  by  summons  issued  September  26. 1885.  Plaintiff 
declared,  orally,  on  the  common  counts.  In  tummpattt  and  filed  this  bill  of 
particulars:  "Plaintiff's  declaration:  Common  counts  in  asmmptit  for  the 
price  and  value  of  one  Flano  Manufacturing  Go.  binder,  sold  and  delivered 
to  the  defendant  by  the  plaintiff  for  the  sum  of  $120. "  Defendant  pleaded 
the  general  issue,  with  notice.  The  recorder  rendered  judgment  for  the  de- 
fendant, and  plaintiff  appealed  to  tiie  circuit  court.  Berrien  county,  where 
Jttdgmmt  was  rendered  for  plaintiff.   Defendant  appealed. 

Theo.  &.  JBeater,  for  appellant.  Geo.  F.  EdwaTdH,  for  appellee. 


Champun,  J.  On  the  eighth  day  of  July,  1885,  tlie  plaintiff,  through  ita 
agents  Harder  &  Haynes.  entered  into  an  agreement  with  defendant  in  writ- 
ing, as  follows:  "Nilxs,  MioBiaAir,  July  8, 18ti5. 

"  We  hereby  ^fcee  to  let  Peter  Ellis  have  the  sample  Flano  binder,  1885,  at 
same  price  that  Mr.  Beam  haa  bis  for,  and  the  binder  is  to  do  good  work  and 
give  satisfaction;  and,  if  not,  the  aaid  Bills  is  to  pay  for  use  ot  same. 

"Habobb  &  Haynbb. 
"FaxKB  Elus." 

Plaintiff,  by  its  agents,  delivered  a  Hano  binder  at  defendant's  farm,  and 
set  it  up,  and  put  it  in  operation.  Defendant  used  it  in  cutting  about  95 
acRS  of  grain,  and  claims  that  it  did  not  do  good  work,  and  did  not  give  to 
him  satiafaction ;  and,  on  July  27, 1885,  ha  served  written  notice  on  Harder 
as  Haynes,  as  follows:  "Nilbs,  Mich..  July  27, 1885. 

"JfcMFv.  Hardw  A  ffaynea — Gsim.BHEN:  The  sample  Flano  binder,  tliat 
you  let  me  have  on  trial,  does  not  do  good  work,  and  doea  not  give  satisfac- 
tion. I  am  not  satisfied  with  it.  It  is  at  my  place,  where  you  left  it,  sub- 
ject to  your  order;  you  can  come  and  take  it.  I  am  willing  to  pay  for  the  use 
of  the  same,  and  hereby  offer  bo  to  do.         Tours,  etc.,   Fetbb  Ellis." 

On  the  trial,  testimony  was  offered  to  show  how  the  machine  worked. 
The  defendant's  counsel  objected  to  its  introduction,  atf  being  immateriaL 
The  circuit  judge  overruled  the  objection,  and  admitted  the  testimony,  saying: 
"My  opinion  of  the  construction  of  this  contract  is  this:  that  it  ia  to  be  a 
satisfiwtory  machine,  not  to  him,  but  such  as  people  knowing  the  quality  of 
machines  would  be  satisfied  with;  it  is  to  do  satisfactory  work." 

Under  this  ruling  a  large  amount  of  testimony  was  received  as  to  the 
worlcing  of  the  machine  while  in  defendant's  possession,  and  the  circuit 
judge,  construing  the  instrument,  in  his  charge  to  the  jury,  instnicted  them 
as  follows:  "As  I  said  in  the  outset,  this  word  'satisfaction'  has  no  further 
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Bignificance  than  the  fact  that  it  should  be  a  good  machine,  and  do  good,  rea- 
sonable work,  which  would  be  satisfiiclory  to  intelligent,  reasonable  men 
using  machinery."  And  again:  "The  question  for  you  to  determine  is.  was 
this  machine  capable,  with  proper  management,  of  doing  as  good  work  as 
those  that  are  called  good,  first-class  machines,  working  through  the  country, 
nnder  the  same  circumstances,  and  in  the  same  kind  of  grain?  Was  it  a 
good  machine,  and  did  it  do  good  work,  under  proper  management,  and 
proper  conditions;  did  it  do  that  kind  uf  work  so  it  should  have  been  Sittis* 
factory  to  a  man  of  intelligence  in  zelation  io  this  kind  of  machines;  did  it 
do  that?   That  is  the  question. " 

We  are  of  opinion  that  the  circuit  court  erred  in  the  construction  which  he 
placed  upon  the  contract.  A  cardinal  axiom,  in  the  construction  of  written 
contracts,  is  that  all  the  parts  must  be  examined,  and  effect  given  to  every 
word  and  phrase,  if  practicable.  Vary  v.  Shea,  36  Mich.  388;  Norris  v> 
Showerman,  Walk.  Ch.  206.  2  Doug.  (Mich.)  16:  Paddock  v.  Pardee,  1 
Mich.  421;  ffot0eZ;T.  Jtlchardg,  11  East,  643.  The  object  is  to  arrive  at  the 
Intention  of  the  parties;  and  this  Is  to  be  deduced  from  the  language  em- 
ployed by  them  to  express  their  intention.  If  the  language  employed  is  not 
free  from  doubt  or  uncertainty,  resort  may  be  had  to  the  condition  of  the 
spective  parlies,  the  subject-mattw  of  the  contract,  and  the  clrcumstancea 
surrounding  the  transaction  and  connected  with  it,  and  everything  except  the 
contemporaneous  and  previous  declarations  of  the  parties,  for  the  purpose  of 
enabling  the  court  to  ascertain  the  Intention  of  the  parties.  Jfiltt  T.  Spetuser, 
3  Mich.  127,  136.  Applying  the  above  principles  of  ccmstruction  to  the 
writing  introduced  as  the  basis  of  platntifTs  claim,  it  Is  clear  that  the  binder 
was  not  only  to  do  good  work,  but  it  was  to  give  satisfaction  to  defendant. 
TTnless  he  was  sf^isHed  with  tiie  maddne*  although  it  did  good  work,  he  was 
not  bound  to  purchase.  The  construction  placed  on  the  instrument  by  the 
circuit  judge  completely  nullify  the  words  "and  give  satisfaction."  He  con- 
strued them  as  synonymous  with,  to  do  satisfactory  work,  such  as  people 
knowing  the  quality  of  machines  would  be  satisfied  with;  or,  to  use  his  own 
language,  "this  word  ■  satisfaction'  has  no  further  significance  than  the  fact 
that  it  should  be  a  good  machine,  and  do  good,  reasonable  work,  which  would 
be  satisfactory  to  reasonable  men  using  machinery." 

This,  certainly,  Is  not  the  usual  signification  of  the  word,  and  there  is 
nothing  in  the  context,  or  in  the  subjecl^mattw,  which  indicates  that  the 
word  was  used  in  any  other  than  its  ordinary  meaning.  The  vendor  had  al- 
ready  agreed  that  the  binder  should  **do  good  work."  and  if  the  learned  judge 
Imd  defined  that  phrase  in  the  same  way  he  did  the  word  "satisfaction,"  it 
would  have  been  applicable  and  proper.  No  one  can  read  this  writing,  and 
give  to  the  words  their  ordinary  meaning,  without  understanding  that  some- 
thing more  was  required  than  that  the  binder  should  do  good  work  before  de- 
fendant was  obliged  to  keep  and  pay  for  the  machine.  He  was  not  obliged 
to  do  so  unless,  also,  it-gave  satlsfiictlon  to  him.  We  may  not  tiike  judicial 
notice  of  tfae  fact,  but  we  may  well  suppose  that  there  is  a  choice  bistween 
machines  for  reaping  and  binding  that  do  good  work.  It  may  be  that  a 
machine  which  will  do  good,  satisfactory  work  in  reaping  and  binding,  may» 
at  the  same  time,  have  more  side-draught  than  another,  or  it  may  be  so  geared 
as  to  require  much  more  power  to  propel  it  than  another,  or  its  machinery 
may  be  complicated,  and  so  constructed  as  to  easily  get  out  of  repair,  or  re- 
quire greater  care  and  skill  in  operating  it.  All  these  things  may  not  be  im- 
possible, or  even  improbable.  How,  Uien,  can  it  be  said  that,  altliougli  it 
does  good  work,  nevertheless  it  may  not  give  satisfaction?  Or  why  should 
it  be  said,  when  the  bargainer  has  reserved  the  right  to  elect  whether  he  be 
fully  pleased  or  not,  that  he  is  bound  to  be  plaised  if  another  reaaonable  or 
intelligent  man  Is  pleased  with  the  work  of  such  machine?  There  is  another 
clause  in  the  contract  which  has  a  bearing  upon  the  question.  It  is  stipu- 
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lated  that  If  the  machine  does  not  do  good  work,  and  give  satisfaction,  the 
said  Ellis  is  to  pay  for  the  use  of  the  same.  It  cannot  be  contended,  with 
reason,  tliat  Ellis  agreed  to  pay  for  the  use  of  a  machine  that  did  not  do  good 
worlc.  This  clause  implies  that  it  may  do  goi>d  work,  and  yet  not  give  satis- 
faction so  that  tie  will  be  willing  to  keep  and  pay  for  it.  He  agreeJ  that,  if 
it  did  not  do  good  work,  and  give  satisfaction,  he  would  pay  for  the  use  of 
the  binder.  He  was  entitled,  under  the  agreement,  to  give  tlie  machine  a 
thorough,  practical  trial;  and  then,  if  he  whs  not  satisfied  with  it,  he  was  to 
pay  for  the  use  of  it.  This  provision  entitles  the  writing  to  a  liberal  con- 
struction in  his  favor.  It  shows  that  lie  had  an  option  to  accept  or  reject  the 
binder,  according  aa  it  gave  him  satisfaction  or  not.  A  proper  constructioa 
of  the  contract  clearly  brings  it  within  the  Arst  class  of  such  contracts  re- 
ferred to  in  Machine  Co.  v.  Smith,  50  Mich.  565-509,  15  N.  W.  Bep.  906t 
and  is  governed  by  the  decision  in  that  case. 
The  Judgment  must  be  reversed  and  a  new  trial  granted. 

Shbbwood  and  Mobsb,  JJ.,  eonoarred.  Oampbell,  0.  J.»  did  not  ait. 


MrrcHELt.  V,  Mitchell  et  al. 

iSupreme  Court  of  MUAtgan.  January  5,  18S8.) 

Dbbcbnt  Airo  DiBTHiBunoN— AmcABLi  Division  akokq  Heirs— Ebtoppel, 

In  an  action  of  partition  brought  by  one  of  the  heira  of  an  intestate  a^inst  tho 
others,  where  It  appears  that  the  plaintlfl  has  acquiesced  in  mid  received  the  bene- 
flt«  of  an  amicable  aiviBion  made  20  yean  before,  no  will  be  estopped  to  olaim  a  re- 
distribution of  tbe  pn^rtir> 

Appeal  from  circuit  court.  Oakland  oonnty.  In  chancery;  William  W. 

Sticknet,  Judge. 

Action  for  piwtitton,  brought  by  David  Mitchell  i^inst  Daniel  W.  Hitobell 
and  othera.  A  decree  of  paction  was  rendered,  and  defendant  Daniel  W. ap- 
peals. 

Chariot  F,  Collier^  {F.  A.  Bakery  of  counsel,)  for  appellant.  Aaron  Pwrrj/ 
and  Aag*  C.  SeUdwin,  for  appellee. 

Morse,  J.  George  Mitchell,  the  Catber  of  David  and  Daniel  W.,  the  main 
parties  in  this  litigation,  died  in  the  township  of  Holly,  Oakland  county.  July 
10,  1852,  leaving  a  widow,  Eleanor  8.  Mitchell,  and  seven  children,  named, 
respectively,  William,  John  C.  David,  Daniel  W..  Hannah,  Sarah,  and  Mar- 
garet At  the  time  of  his  father's  death,  the  defendant  Daniel  W.  was  10 
years  of  age.  George  Mitchell  left  no  will,  and  at  his  decease  was  the  owner 
of  300  acres  of  land,  constituting  a  farm,  upon  which  he  resided,  in  said  town- 
ship of  Holly.  He  also  had  a  few  hundred  dollars  of  personal  property.  He 
held  a  lease,  having  about  three  years  to  run,  upon  120  acres  of  land,  adjoin- 
ing his  premises,  known  as  the  "Galon  Farm.**  His  estate  was  never  admin- 
istered upon  in  the  probate  court.  After  his  death,  the  widow  and  children 
remained  upon  the  ftirm;  the  widow  and  tbe  older  boys  taking  chai^  of  the 
same,  and  the  personal  ptapKty.  William  was  the  eldest  of  the  children.  In 
1855,  he  sold  out  his  interest  ta  the  farm  to  John  0.  and  David;  the  deed, 
however,  rnnnlng  to  John  G.  alone.  From  that  time  until  1868,  John  G.  and 
David  ran  the  farm  togethw  in  ct^rtnership.  In  1857,  tbey  purchased  the 
Catun  farm,  and  it  was  deeded  to  them  Jointly.  When  Daniel  W.  came  of 
Ri^e.  in  1863,  John  retired,  in  accordance  with  an  agreement  made  between 
the  three  brothers.  John  received  60  acres  of  the  home  farm,  and  quitchiimed 
his  interest,  which  consisted  of  his  share  and  William's,  to  the  other  children. 
The  deed  contained  a  clause  that  it  was  understood  by  all  the  parties  to  the 
same  that  David  was  to  have  21^  acres  of  the  land  over  and  above  his  equal 
and  undifided  share  in  the  same,  because  of  his  interest  in  William's  share. 
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I>avid  and  Dimiel  W.  then  began  to  work  the  place  as  copartners,  and  con- 
tinued to  do  so  up  to  about  the  time  of  the  filing  of  the  bill  of  complaint  in 
this  cause.  At  the  time  of  this  arrangement  between  John,  Bavid,  and  Dan- 
iel W.,  the  elder  bojs  divided  the  Caton  farm  betw<>en  tbem;  John  taking  70 
acres,  and  David.  50.  In  1867.  David  and  Daniel  W.  purchased  the  60  acree 
of  the  home  farm  of  John;  David  deeding,  in  part  payment  of  the  same,  40 
acres  of  the  Caton  farm.  In  September,  1868,  a  partition  was  amicably  maile 
of  the  liome  farm  between  David  and  Daniel  W.,  of  the  one  part,  and  the 
three  girls,  Sarah,  Hannah,  and  Margaret,  upon  the  other.  By  ttiis  partition 
the  girls  received  in  severalty  certain  portions  of  the  premises,  amounting  to 
140  acres  in  all;  leaving  in  the  possession  of  David  and  Daniel  the  60  acres 
they  bad  bought  of  Jolm,  and  100  acres  beside.  Quitclaim  deeds  were  exe- 
cuted and  delivered  between  tlie  parties  to  carry  out  this  agreement.  In  the 
deed  of  the  girls,  conveying  their  interest  in  the  100  acres  to  David  and  Dan- 
iel W.,  it  was  expressly  stated  that  three-fifths  was  to  be  the  property  of 
David,  and  Daniel  W.  was  to  have  two-fifths  of  tlie  premises.  Sabsequently, 
the  boys  bought  out  the  girls,  and  when  Ibis  bill  was  filed  they  owned  to- 
gether the  old  farm  as  their  father  left  it.  Differences  arose  between  David 
and  Daniel  W.  in  1884*  and  the  compbtinant  filed  his  bill  for  a  partition  of  the 
lands*  a  dissolution  of  the  copartnerstiip,  and  an  aeoounting.  The  defendant 
Anna  Mitchell  is  the  wife  of  Daniel  W.,  and  Mary  A.  is  the  wife  of  David. 
They  are  made  parties  defendant  because  of  their  dower-rights  in  the  prem- 
ises. 

There  is  no  dispute  as  to  the  division  of  200  aores  of  the  old  farm.  It  is 
conceded  that  each  of  the  boys  liave  an  equal  one-half  interest  in  tlie  same* 
David  claims  three-fifths  ctf  tlie  100  acres,  while  Daniel  insists  tliat  it  should 
be  divided  equally.  Ten  acres  of  the  Caton  farm,  tlie  legal  title  of  which 
stands  in  David,  is  also  in  dispute.  Daniel  claims  half  of  it,  wtdle  David 
denies  that  he  lias  any  interest  in  it.  The  court  below  found  in  favor  of  David 
on  both  claims,  and  a  partition  of  the  land  has  taken  place  on  that  basis,  and 
the  case  referred  for  an  accounting.  The  defendant  Daniel  AV.  appeals.  He 
finds  no  fault  with  the  partition  as  it  has  been  made,  in  case  his  claim  is  not 
sustained  here.  He  asks  this  court  to  decree  him  a  half  interest  in  the  100 
apres  of  the  home  farm .  and  also  in  the  Caton  10  acres.  The  widow  of  George 
Mitchell  lived  on  the  place  with  the  children  and  helped  manage  the  fai-m  and 
property  until  she  died  in  1862.  There  was  C500  or  $600  of  personal  property 
at  tlie  father's  death.  He  was  owing  about  ftlOO.  It  uclaimed  by  the  defend- 
ants' counsel  that  the  Caton  farm  was  purchased  almost  wholly  from  the  pro- 
ceeds of  the  home  farm;  that  William's  interest  was  purchitsed  in  the  same 
way;  that  John  C.  and  David  occupied  a  fiduciary  and  confidential  relation 
towards  the  defendant  and  the  other  children,  especially  those  who  were  under 
nge;  that,  when  they  to<^  charge  of  the  estate  and  managed  it,  the  profits  of 
the  property  inured  to  the  benefit  of  all ;  and  although  they  took  the  legal  title 
of  the  Caton  farm  in  their  own  names,  and  also  William's  interest  in  the  home 
farm,  they  must  hold  the  same  in  trust  for  all  the  children. 

We  listened  with  pleasure  and  profit  to  a  most  able  and  interesting  argu- 
ment from  defendants'  raunsel  upon  the  duties  of  these  older  children,  under 
the  circumstances,  to  the  younger,  and  as  to  the  latters'  rights  to  their  full 
share  of  the  proceeds  of  this  farm  of  their  father's;  but  we  do  not  consider  it 
necessary,  in  adjusting  the  equities  between  these  two  brothers,  to  investi- 
gate or  discuss  what  might  be,  under  other  circumstances  or  in  other  cases, 
the  duties  or  rights  of  older  and  younger  children  in  a  CHse  like  the  present. 
Hei-e,  all  the  parties  have  been  satisfied  wiih  the  arrangements  made  between 
all  the  children  for  17  years  since  the  last  division  in  1868,  and  the  defendant 
has  acquiesced  in  the  deeds  of  William  and  John  since  1863,  when  he  became 
of  age.  AVhen  he  was  21  years  old,  anil  presumably  a  miin  of  ordinary  intel- 
ligence,—at  least,  the  law  presumes  that  he  was  cap)U>Ie  of  transacting  b'usinesa 
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for  himself, — he,  in  common  with  David,  took  possession  of  William^a  and 
John's  shares  under  a  deed  that  gave  in  effect  David's  three-fifths  to  liia  two- 
fifths  of  such  interest.  And  in  IQoS,  when  the  partition  with  the  giria  was  made, 
he  accepted  a  deed  from  them  conveying  their  interest  in  the  100  acres  in  the 
same  proportion  as  between  him  and  David.  He  knew,  also,  from  the  beginni  ng 
that  he  had  no  part  in  the  legal  title  to  tbeCaton  farm,  and  he  made  no  claim 
for  anyshare therein  until  he  and  Daviddiaagreed  about  their  partnersliip  mat- 
ters.  His  claim  as  to  the  100  acres  is  that  he  was  not  aware  of  the  clause  in 
the  deeds  giving  David's  three-fifths  of  the  same.  We  think  bis  claim  cannot 
be  sustained  from  the  evidence.   We  are  satisfied  that  he  knew  all  about  it, 
and  concurred  with  the  rest  of  the  childi-en  in  the  arrangement.   When  he 
became  of  age  he  admits  that  he  received  one-third  of  the  personal  property 
then  on  the  ptace,  which  amounted,  according  to  the  testimony,  to  about  9oOO. 
This,  David  claims,  was  given  him  for  his  work  upon  the  farmwhileaminor. 
It  wocld  appear  from  the  evidence  that  Danieil  W.  received  more  benefit  from 
the  working  of  his  father's  place  by  his  older  brothers  that  he  would  had  the 
farm  and  property  been  divided  at  once  upon  George  Mitchell's  death.  Be- 
tween such  death  and  the  majority  of  the  defendant,  houses  and  barns  were 
built  upon  the  place,  an  orchard  set  out,  and  40  acres  or  more  cleared  and  con- 
verted  into  plow  land.   Of  these  improvements  all  the  children  in  tbe  parti- 
tion of  1B68  received  their  full  share  in  the  division  of  the  farm.   But,  Lie  this 
as  it  may,  the  defendant  must  tw  considered  to  liave  been  fully  acquainted 
with  the  arrangement  by  which  David  became  entitled  to  three-fifths  as  against 
his  two-fifths  of  the  100  acres,  and  also  possessed  of  the  whole  title  to  the  10 
acres  of  the  Caton  farm.   In  this  arrangement  and  division  he  has  acquiesced 
for  over  20  years.    It  is  too  late  now  for  him  to  disturb  or  impeach  it. 

The  decree  of  the  court  below  was  right,  under  the  proofs,  and  must  be  af- 
firmed, with  costs.  The  record  wiU  be  remanded  to  the  circuit  court  in 
chancery  for  the  county  of  Oakland  for  further  proceedings  under  its  decree. 

Ghaufuh  and  SmotwooD,  JJ.,  concurred.  Cahpbbll,  C.  J.,  did  not  sit. 


Hbbklb  v.  Township  or  Benzhmotoiv. 

(Supreme  Court  of  Michigan.   Jaauary  12, 1888.) 

1.  BXECCTORB  AWD  ADMnTIBTHATOrai  —  FaILTTHB  Of  EXSCOTOB  TO  BHIUG  ACTIOS  JOB 

Wrdsofol  Dbath— Appointmest  of  Widow. 

The  personal  representatdvea  of  a  testator  had  a  rigbt  of  action  a^inst  a  monci- 
pal  corporation  for  the  death  of  the  testator,  resulting  from  defects  in  a  bridge.  Tbe 
executor  appointed  by  the  will  refused  to  commence  suit,  but  closed  his  admiuistra- 
tdon  and  procured  his  disoharge.  Held  that,  under  How.  St.  Mich.  H  ^43,  providing 
that  if  an  ezeontor  dies,  or  Is  removed,  or  his  authority  shall  be  extinguished^  ad- 
ministratioQ,  with  the  will  annexed,  may  be  granted  of  tbe  estate  not  already  admin- 
istered, letters  of  odmiulstratioa  were  properly  granted  to  the  widow,  to  permit  her 
to  prosecute  the  aotioa. 

S.  DSATH  BT  WroNOFOL  AoT— PlbADINO— VaRIANCB. 

'  In  an  action  by  an  administratrix  for  her  intestate's  death,  the  declaration  alleged 
tliat  tbe'planla  In  the  bridge,  where  the  accident  occurred,  were  loose,  and  the  string- 
ers uneven,  the  planks  liable  to  slip  off,  turn  over,  and  tip  up,  and  thereby  trip 
horses,  and  that  the  horses  did  become  entangled  in  tiie  loose  planks,  and  thereby 
bripped.  The  jury  found,  and  the  proof  showed,  that  one  of  the  horses  driven  by 
the  deceased  had  stepped  into  a  hole  In  the  bridge,  whereby  taw  teambeonmaMgbf- 
ened,  vesaltlng  In  the  mjiiry  alleged.  .Held  no  vttrianoe. 

8.  Same — Obrctiov  oankot  be  Made  afteb  •Tudgmest. 

Where  evidence  showing  that  the  Injury  resulted  from  a  defect  in  the  bridge,  dif- 
ferent from  that  alleged  in  the  complaint,  is  introduoed,  not  cmly  without  objet^on, 
but  bv  the  defendant,  from  the  minutes  of  the  testimony  given  upon  a  former  trial, 
an  objection  thereto,  made  after  judgment,  on  the  grounds  of  variance,  will  not  Im 
regarded  by  the  oourt. 
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4.  ToiTNs— Ltjlbilitt  for  Dbtbottw  Bitn>OB8 — Repbal  or  Lav — Rb-bnactmxnt. 

Bow.  Sc.  Mich.  S  14^,  wbicb  declares  the  liability  of  a  towuBbip  for  damages  te 
persons  by  reason  of  defective  bridges,  tbouRb  repealed  by  act  Mch.  No.  244.  Vii/7, 
was  substantially  re^nacted  by  that  am.  so  tbat  an  action  oroi^ht  under  said  sec- 
tion before  the  passage  of  the  utter  act  is  not  affected  thereby. 

6.  Same— Repaih— NoncB  of  Depects— IsflTRrcriOTfs. 

Defendant  in  an  action  for  personal  ininries,  resulting  from  defects  in  a  bridge, 
requested  the  court  to  Instruot  the  jury  that  unlesB  they  should  find  that,  between 
the  date  when  repairs  were  made  thereon  and  the  date  of  the  accident,  the  bridge 
became  defective,  in  the  absence  of  testimony  bringing  knowledge  thereof  home  to 
defendant,  plaintiff  oould  not  recover,  as  the  defect  had  not  been  of  long  enough 
staudiag  to  obarae  defendontwith  notioe  thereof.  The  ohai^  was  given,  with  tbia 
addition:  ''Butibiidependauponwhertiher  the  rwairs  coveDed  the  place  where  this 
alleged  accident  oocuxred,  by  reason  of  defects  In  the  bridge."  He{d,  thattheamend- 
ment  was  proper. 

4k  Same— EviDBKCB— Harmless  Error. 

Where,  in  an  action  for  personal  injuries,  resulting  from  a  defective  bridge,  the 
testimony  of  a  witness  that,  from  his  personal  knowledge,  the  bridge  was  in  good  re- 
pair, la  Improperly  stricken  out,  but  is  followed  by  testimony  showing.  In  detail, 
the  facta  upon  which  his  opinion  Is  based,  it  is  error  without  prejudice. 

7.  Saub— EvmsNcn. 

In  an  action  for  personal  Injuries,  resulting  from  defeats  in  a  bridge,  the  testimony 
of  a  witness  tlut  *'lt  was  a  Very  poor,  shacSy  brl^e, "  Is  admissible. 

8.  Appeal— Objectios  vatn  bb  Raised  Below. 

On  objection  made  to  the  admission  of  evidence,  where  no  reason  is  assigned,  the 
i^>peUate  court  will  not  reverse  the  ruling  of  the  court  admitting  it. 

Error  to  circuit  court*  Shiawassee  county;  Wh-liau  Xewton,  Judge. 

Action  for  damages,  brought  hy  Augusta  Merkle,  as  administratrix,  otc., 
against  the  township  of  Bennington,  under  section  1442,  Uow.  St.,  decliii-lng 
the  liahility  of  a  township  for  damages  to  persons  by  reason  of  deft-ctive 
bridges.   Verdict  and  judgment  for  plaintiff.   Defendant  brings  error. 

8.  F.  Smith,  {Isaac  Xaratorh  of  counsel.)  for  appellant.  &.  R.  Lyon  and 
Hugh  MeVurdy,  for  uppellee. 

Champt.tn,  J.  When  this  case  was  heard,  the  court  called  attention  of 
counsel  to  the  r^>eRl  of  the  statute,  contained  in  act  No.  264,  Seas.  Laws  1887, 
under  which  the  action  in  this  case  was  planted.  The  repeal  is  In  express 
terras,  and  without  any  saving  clause.  Supplemental  briefs  have  been  fur- 
nished us  upon  this  point.  The  repealing  statut«,  however,  substantially  re- 
enacts  the  law  repealed,  with  some  alight  modifications  so  as  to  include  in  the 
remedy  afforded  by  its  provisions  damages  for  injuries  received  in  consequence 
of  the  negligence  of  municipal  corporations  to  keep  sidewalks  in  repair,  and 
to  abolish  the  common-law  liability  to  actions  for  negligence  against  such  cor- 
porations. Upon  consideration  of  the  matter,  we  have  concluded  that  the 
plaintiff's  right  of  action  is  not  affected  by  the  act  of  1887. 

The  injury  for  which  the  plaintiff  seeks  a  recovery  occurred  July  6.  1881. 
The  declaration  contains  two  counts.  The  first  alleges  thata  bridge  bad  been 
constructed  across  Haple  river,  of  timber  uid  planks,  laid  upon  stringerst  in 
the  usual  manner  of  building  bridges,  and  was  built  by  the  township  for  the 
purpose  tA  being  used  m  a  bridge  by  the  public  traveling  along  the  highway; 
that  it  was  the  daty  of  defendant  to  keep  the  highway  and  bridge  in  good  re- 
pair, and  In  a  safe  and  conveiiient  condition  forpuUic  travel  at  all  times;  thiat 
It  did  not  keep  the  bridge  in  good  repair,  but  suffered  the  same  to  become 
dangerous,  and  nnflt  for  public  use  and  travel,  "siUd  planks  being  loose,  never 
having  been  listened  to  said  Wringers,  and  the  stringers  uneven,  so  that  said 
planks  became  looee,  and  wrae  liable  to  slip  off  of  said  stringers,  turn  over, 
and  tip  up,  and  trip  horses,  and  make  them  stumble,  and  obstruct  wagons 
and  vehicles  when  passing  over  said  bridge;  and  said  planks  did  slip  off.  the 
stringers  became  displaced,  and  did  tip  up,  and  trip  horses,  and  obstruct 
wagons  and  vehicles  while  passing  over  said  bridge." 
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The  declaration  th^n  charges  that  while  George  Merkle  wns  driving  over  this 
bridge  in  a  careful  and  prudent  manner,  and  without  fault  on  his  part,  "the 
said  horses  which  he  was  driving  became  entiingled  in  the  loose  planks  of  said 
bridge,  and  thereby  tripped,  stumbled,  and  became  frightened  and  unmanage- 
able, and  ran  away,  and  threw  said  George  Merkle  out  of  the  wagon."  The 
second  count  charges  that  the  bridge  was  dangerous,  and  unfit  for  public 
travel  and  use.  "the  planks  on  the  bridge  loose,  and  were  liable  to  slip  off  the 
stringers,  topple,  and  tip  up,  and  trip  horses  and  obstruct  wagons,  and  said 
planks  did  topple,  slip  off  the  stringers,  become  displaced,  and  did  tip  up  and 
trip  horses,  and  obstruct  wagons  in  crossing  said  bridge;"  that  as  said  George 
Merkle  was  riding  in  his  wagon,  and  driving  his  wagon  and  horses  over  said 
bridge,  in  a  careful  and  prudent  manner,  and  without  fault,  his  horseR  became 
entangled  inthelooseplanksof  said  bridge,  and  thereby  tripped,  stumbled,  and 
became  frightened  and  unmanageable,  and  ran  away,  thereby  throwing  said 
George  Merkle  out  of  his  wagon  upon  a  pile  of  stones,  by  said  public  highway, 
whereby  he  was  injured  so  that  he  died.  The  defense  was  the  general  issue. 
The  cause  was  tried  before  a  jury,  who  gave  a  verdict  for  the  plaintiif. 

Tlie  defendant  submitted  four  special  questions  to  the  jury,  which,  with 
their  answers  thereto,  were  aa  follows:  "(1)  Did  Mr.  Fisher,  as  overseer  of 
highways  in  the  district  where  this  bridge  whs  situated,  repair  the  same  in  a 
proper  manner,  between  the  twentieth  and  thirtieth  day  of  June,  IStil  ?  An- 
sioer.  Ko.  (2)  Was  the  fact  that  one  of  Mr.  Merkle's  horses  stepped  into  a 
hole  in  tlie  bridge,  as  testified  to  by  Anna  Merkle,  the  direct  cause  of  the  ia- 
jui-y?  A.  Yes.  (3)  Did  Mr.  Merkle  see  this  hole  on  his  way  to  Owosso  that 
moraing,  and  consider  it  dangerous?  A.  Yes.  (4)  Could  Mr.  Merkle. on  his 
way  back,  by  the  use  of  ordinary  care  in  driving  on  the  east  side  of  the  bridge, 
have  passed  over  the  same  with  safety?  A.  No."  Anna  Markle,  referred  to 
in  the  second  special  question,  is  the  daughter  of  George  Merkle,  who  was 
injured  by  the  accident,  and  is  the  only  living  witness  who  was  present  when 
it  occurred.   She  testified  respecting  it  as  follows: 

"We  were  coming  from  Owosso;  we  drove  over  the  bridge  to  this  plank, 
and  one  of  the  horses  got  scared,  acted  aa  though  he  got  caught  in  the  plank, 
and  gave  an  awful  jerk,  and  I  heard  something  break,  and  somethingfiUl onto 
the  bridge.  The  wagon  ran  on  the  west  side,  down  this  bank,  and  threw  my 
father  out  onto  a  pile  of  stones,  and  I  jamped  out,  aoA  the  horses  got  away. 
Question.  Did  you  see,  then,  anytbingin  relation  tothe  situation  of  theplanka 
onthebridge?  Anatuer.  Tes,flir.  Q.  Wlien  the  boxses  went  upon  them,  how 
were  thty  as  to  rattling?  A.  Thtj  rattled.  As  the  horses  walked  over 
them,  they  rattled  as  tb^  walked?  A,  Tea,  sir.  Q.  Xow,  you  ^ted  to  the 
jury  that  when  they  came  to  this  plank —  What  do  yon  mean  by  tiiat?  A. 
That  was  the  plank  where  the  borse  acted  as  though  be  got  caught.  1  turned 
around  to  see  what  was  the  matter,  and  the  plank— it  was  slipped  out  from 
the  west  end  of  the  bridge,  west  side  rather,  and  it  left  a  hole,  and  It  lotdced 
as  though  it  was  cut  comer  wise,  angling  of  the  board;  it  looked  aa  though  it 
was  slipped  back  over  the  other  one.  Q.  That  was  where  the  diflSculty  oc- 
curred? ^.  Yes,Bir;thatwa8tbedIfflcaltylntbebridge;yes,Bir.  9.  Where 
the  difficulty  occurred  with  the  horse?  A.  Yes,  sir.  Q.  How  did  the  horse 
jump,  suddenly?  A.  Yes.  sir;  he  acted  as  though  he  got  caught  pretty  tight. 
Q.  What  did  your  father  do  then;  when  the  horse  jumped,  what  did  he  do? 
A,  He  looked  over  the  dash-board  to  see  what  was  the  matter.  He  didn*t  say 
anything.  Q.  What  did  he  do  with  reference  to  trvlng  to  hold  them?  A. 
He  had  hold  of  the  lines  and  pulled  them  back  with  all  ids  might,  but  it  seems 
as  though  he  could  not  manage  them.  Q.  State  to  the  jury  just  how  tlie 
horses  acted  there?  Did  they  at  once  jump  Into  a  run?  A,  Xo,  sir;  the  off 
hoi-se,  that  is  the  horse  on  the  west  side,  gave  an  awful  jerk  as  though  he  was 
caught,  and  then  they  tried  to  get  away  from  ttie  wagon ;  they  jerked  and 
pulled,  but  didn't  get  away  from  the  wagon  on  the  bridge.   Q.  As  you  recol* 
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lect  it,  when  did  the  hones  flnallj  get  looeefrom  the  wagon?  A.  After  they 
had  gone  down  the  bank  and  threw  my  ffttber  out.  Ijumpedout;  Ifell.  As 
I  got  up,  the  first  thing  I  saw  was  the  horses  just  turning,  I  guess  it  la  what 
you  call  the  turnpike." 

On  her  croBs-examlnation,  she  testified  that  on  the  way  going  to  Owosso 
with  her  father,  in  the  morning,  slie  did  not  notice  anything  on  approaching 
the  bridge;  that  she  did  while  crossing;  that  her  father  Baid  there  might  be 
an  accident  happen  there  some  time.  He  was  looking  to  the  west  aide  of  the 
bridge.  It  attracted  her  attention,  aod  she  saw  there  was  a  plank  bowing  npon 
the  west  end.  **Question.  Was  it  a  plank  bowing  up  or  was  there  a  hole? 
Answer.  I  didn't  notice  a  hole.  I  didn't  notice  at  that  time.  I  noticed  the 
plank  being  bowed  up.  Q.  Didn't  your  father  make  the  remark  there  was  a 
hole  there,  and  somebody  might  .get  injured?  A.  Ko,  sir;  he  simply  said 
there  might  an  accident  liappen  there  some  time." 

The  witness  was  then  cross-examined  as  to  the  testimony  given  upon  a  for- 
mer trial  of  the  case,  from  which  it  appeared  that  she  testified  that,  when  go- 
ing north  with  her  father  towards  Owosso,  that  morning,  she  otmerved  a 
broken  plank,  that  was  loose,  between  the  south  end  and  middle  of  the  bridge, 
on  the  west  side,  which  was  the  place  where  the  plank  flew  np  when  they 
came  back;  that  it  was  broken  from  the  corner  crosswise;  there  was  a  piece 
broken  angling  oft  the  end,  and  theie  was  a  hole  there.  "Queation.  Which 
side  of  the  bridge  did  your  father  drive  upon,  on  his  way  back,  the  east  or 
west  side?  Aruwer.  I  don't  know;  I  guess  he  drove  through  the  center  of 
the  bridge.  Q.  Don't  you  remember  he  drove  on  the  west  side,  so  the  horse 
got  his  foot  caught  in  that  bole,  the  hole  being  on  the  west  aide?  A.  This 
hole  was  on  the  west  side.  Q.  He  droveon  the  west  side,  so  the  horse  put  his 
foot  in  that  hole?  A.  No,  Bir,youare  mistaken;  I  didn't  saythat.  C.  Where 
did  he  put  his  foot  and  get  caught?  A.  I  don't  know.  Q.  It  was  at  this 
same  plank  where  there  was  a  hole  and  it  broken,  was  it  not?  A.  I  didn't 
say  he  put  his  foot  in  that  hole  on  the  west  side  of  the  bridge.  Q.  It  was  that 
same  plank  where  he  got  caught?  A.  Yes,  sir.  Q.  There  was  not  anything 
else  that  you  observed  but  the  hole  that  he  could  get  caught  in?  A.  No,  sir;  I 
couldn't  see  anything  else.  Q.  So  that  defect,  or  ttiat  hole,  at  that  particular 
place  was  the  only  thing  you  noticed  on  the  bridge,  and  Umt  being  the  place 
where  the  horse  made  this  jump?  A.  That  Is  what  I  saw  when  lowing  back. 
Q.  You  didn't  notice  any  other  place?   A.  No,  sir." 

Further  extracts  were  read  in  evidence  to  the  jury  from  the  testimony 
given  on  a  former  trial,  in  which  she  stated  that  the  "horse  got  his  foot  caught 
in  that  hole. "  And  the  attorney  for  the  plaintiff  also  read  from  the  stenog- 
n^her's  minutes  of  the  testimony  of  the  witness,  given  upon  such  former 
trial,  to  show  that  the  witness  stated  that  she  did  not  see  the  horse's  feet 
caught,  but  that  she  knew  he  got  caught  by  his  giving  an  awful  jerk;  that 
Bhe  looked  back  and  saw  the  plank;  that  it  was  lying  over  the  other  one; 
that  it  had  moved  out  of  position. 

After  the  jury  had  rendered  a  general  verdict  for  tlie  plaintiff,  defendant 
entered  a  motion  in  arrest  of  judgment,  for  the  reason  that  the  jury,  by  their 
answers  to  the  special  questions,  found  that  one  of  the  horses  of  the  deceased 
stepped  into  a  hole  in  the  bridge,  as  testified  toby  Anna  Merkle.and  that  such 
was  the  direct  cause  of  the  injury,  and  that  no  such  cause  was,  or  is,  alleged 
in  the  plaintiff's  declaration.  The  motion  was  overruled,  and  counsel  for  de- 
fendant insists  that  such  ruling  was  erroneous,  and  he  further  insists  that 
there  was  a  fatal  variance  between  the  declaration  and  the  evid«ice  offered 
to  sustain  it.  viz.:  (1)  Tliat  the  declaration  alleges  that,  because  the  planks 
were  loose,  and  the  stringers  uneven,  the  planks  were  liable  to  slip  off,  turn 
oTer,  and  tip  up,  and  thereby  trip  horses;  that  the  horses  did  become  entan- 
^ed  in  the  looee  plank,  and  thereby  tripped;  (2)  that  the  direct  and  only  evi< 
denoe  upon  the  subject  showed  tltat  there  was  a  broken  plank,  and  a  hole  in 
V.35N.WJ1O.10 — 54 
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consequence  thereof;  that  the  off  hone  stepped  Into  this  hole,  and  then  stnxn- 
bJeU  or  jumped,  causing  the  wagon  tongue  to  fall;  hence  the  Injury. 

The  case  of  Satteraon  T.  Railway  Co,,  49  Mich.  187, 13  K.  W.  Bep.  508.  Is 
cited  In  support  of  the  objection  here  taken.  There  is  no  analogy  between 
the  two  cases.  In  the  Satteriton  Vase,  this  court  held  that  the  intention  of 
the  pleader,  as  appeared  from  the  averments  of  the  declaration,  was  to  com- 
plain of  defects  which  e:cisted  in  the  main  line  of  defendant's  railroad  which 
caused  the  injury  to  the  plaintiCT,  when  his  proof  showed  that  the  defect  which 
occasioned  the  injury  was  not  upon  the  main  track,  but  upon  the  side  track, 
or  switch.  "The  testimony  fixed  the  theater  of  the  imputed  negligence,  and 
the  place  of  the  injury,  on  an  unballasted  side  track,"  where  a  different  meas* 
nre  of  duty  rested  upon  the  defendant,  as  regarded  its  employes,  from  that 
which  would  have  been  imposed  upon  it  If  the  scene  of  the  accident  had  been 
the  main  track.  BatUvHon  v.  Railtoay  Co.,  63  Mich.  125, 18  K.  W.  Rep.  584. 
In  this  case,  the  theater  of  the  injury  is  the  same,  whether  the  primary'  cause 
was  occasioned  by  a  hole  caused  by  a  piece  having  been  broken  out  of  the 
plank,  which  had  become  warped,  and  bowed  up,  or  by  a  hole  caused  by  the 
horse  hitting  the  plank  with  his  hoof  in  such  manner  as  to  get  caught  he- 
tween  the  planlE.  In  either  case,  the  defect  was  due  to  the  condition  of  the 
planking  of  the  bridge,  rendering  the  same  unsafe  and  unfit  for  public  travel. 

The  object  of  a  pleading  is  to  apprise  the  court  and  opposite  party  of  the 
pleader's  claim.  Certainty  to  a  common  intent  is  all  that  is  required  in  tlte 
declaration,  and  this  is  attained  In  actions  of  trespass  on  the  case  for  negli- 
gence, when  the  neglect  of  duty  relied  on,  and  resultant  Injury,  are  described 
with  substantial  accuracy.  In  this  caae,  the  declaration  was  sufficiently  spe- 
cific, and  tlie  proofs  were  not  so  variant  as  to  the  particular  defects  which 
caused  the  injury  as  to  be  fatal  to  a  recovery.  The  testimony  introduced  hj 
l^aintiff  by  the  mouth  of  many  witnesses  fully  sustained  the  declaration  as  to 
the  defective  condition  of  the  planking  upon  the  bridge.  The  testimony  of 
Anna  Merkle,  bearing  upon  this  point,  is  given  above.  She  says  she  did  not 
see  the  horse's  foot  when  it  got  caught  in  the  bridge.  She  saw  him  Jerk  very 
hard  to  get  it  loose,  and  looked  back,  and  saw  the  plank  displaced  and  slipped 
back  across  the  other  plank.  But  the  objection  of  variance  la  disposed  of  In 
this  case  upon  w^ell- recognized  principles.  The  testimony,  when  introduced, 
was  not  objected  to  on  the  ground  that  it  was  not  the  case  alleged  in  the  dec- 
laration. On  the  contrary,  the  evidence  as  to  the  horse  being  caught  in  a 
hole  was  introduced  by  defendant  from  the  stenographer's  minutes  of  the  tes- 
timony given  upon  a  former  trial.  Under  such  circumstances,  the  objections 
raised,  ougiit,  after  verdict,  to  be  disregarded ;  or  if  the  variance  was  substan- 
tial, the  declaration  ought  to  be  treated  as  amended  to  meet  the  proofs  made. 
Here  there  was  no  surprise  to  the  defendants  of  what  they  were  called  upon 
to  meet.  The  variance  alleged  was  more  a  matter  of  detail  than  of  substance. 
The  defendant  Introduced  a  large  number  of  witnesses  to  controvert  the  evi- 
dence that  there  was  any  hole  in  the  bridge,  or  that  it  was  out  of  repair,  and, 
under  the  principles  laid  down  In  McHardy  v.  Wadsworth,  8  Mich.  349,  and 
BtoTie  V.  Covell,  29  Mich.  359,  the  objections  taken  on  the  ground  of  variance 
must  be  overruled. 

We  should  notice  here  the  requests  of  counsel  for  defendant,  based  upon 
the  question  of  variance.  These  were  requests  numbered  7  and  8.  Theyare 
embodied  in  the  bill  of  exceptions,  but  the  circuit  judge  certifies  that  he  has 
no  recollection  that  such  requests  were  presented  to  him,  or  brought  to  his  at- 
tention. There  appears  to  be  some  mistake  about  these  additional  requests; 
and,  under  the  record  as  it  stands,  we  do  not  think  the  counsel  for  defendant 
is  in  a  position  to  predicate  error  upon  the  fact  that  they  were  not  given.  It 
was  held  in  Btone  v.  Covell,  supra,  that  where  testimony  was  introduced,  and 
the  party  relying  apon  variance  made  no  objection  on  that  ground  until  his 
request  to  charge,  when  it  was  brought  to  the  attention  of  the  court  for  the 
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first  time,  It  was  too  late,  and  the  objection  would  be  deemed  waived.  Had 
these  requests  been  brought  to  the  attention  of  the  court,  he  might  have  re- 
fused them  for  the  reasons  stated  in  Stone  r.  Covell. 

It  is  further  insisted  that  as  the  jury,  in  answer  to  the  second  special  ques- 
tion, found  as  a  fact  that  one  of  Mr.  Merkle's  hora^  stepped  into  a  hole  in 
the  bridge,  as  testiQed  to  bj  Anna  Merkte,  and  it  was  the  direct  cause  of  the 
injury,  and  this  cause  not  having  been  alleged  in  the  declaration,  the  motioD 
in  arrest  of  judgment  should  have  been  granted.  'What  we  have  said  coven 
tliis  point. 

Mary  Deer,  a  witness  on  the  part  of  the  plaintiff,  added  to  one  of  her  an- 
swers: "It  was  a  very  poor,  sbackly  bridge. "  Defendant's  counsel  asked  that 
this  be  stricken  out.  The  court  refused.  George  Rowell,  a  witness  on  the 
part  of  the  defendant,  in  answer  to  a  question  said:  "From  my  personal 
knowledge  the  bridge  was  in  good  repair."  This,  on  motion  of  the  plaintiff's 
attorney,  was  stricken  out.  To  each  of  these  rulings  counsel  for  defendant 
excepted.  Counsel  insists  that  both  of  these  rulings  cannot  be  correct.  In 
this  we  agree.  The  first  ruling  was  correct,  and  the  latter  erroneous.  The 
error  was  one,  however,  which  did  not  prejudice  the  defendant  we  tliink.  The 
witness  was  nextasked:  "Whatdidyou  notice, — wliat  defects,  If  any?  Point 
them  out.  Answer.  I  didn't  notice  any  defects.  Q.  How  did  you  find  the 
plank,  as  to  whether  they  were  sound  or  not?  A.  As  far  I  know,  they  were; 
I  saw  no  defective  plank.  Q.  What  holes  did  you  discover  in  the  bridge,  if 
any;  what  parts  or  places?  A,  Nothing  but  the  usual  cracks  between  the 
planks."  The  witness  further  testified  as  to  what  kind  of  planks  were  used, 
their  thickness,  the  way  they  were  fastened,  and  what  and  when  repairs  were 
made  prior  to  the  accident.  It  thus  appeared  from  his  testimony,  the  weight 
and  credibility  of  which  were  for  the  jury,  that  the  bridge  was  in  good  re- 
pair. The  facts  upon  which  his  opinion  would  have  been  based  were  all 
placed  before  the  jury;  and,  while  his  opinion  was  admissible  for  such  weight 
as  the  jury  chose  to  give  it,  its  rejection  could  not  have  had  a  prejudicial  effect 
upon  the  minds  of  the  jurors.    CJiamher*  v.  Hill,  34  Mich.  523. 

The  ruling  seems  not  to  have  been  very  rigously  adhered  to,  as  the  witness 
Bobert  Wilcox,  introduced  and  examined  on  behalf  of  defendant,  when  asked  as 
to  the  condition  of  the  bridge  answered  without  objection:  "Well,  I  thought 
it  was  in  good  repair;"  and  again  he  was  asked:  "What  had  you  noticed  upon 
these occHsions?  Answer.  Ithoughtit  wnsin  guodshnpe."  Likewise,  the  wit- 
ness Milton  E.  Fisher  was  asked,  by  counsel  for  defendant:  "After  making 
those  repairs,  what  condition  did  you  then  leave  the  bridge  in?"  To  which 
he  answered,  "In  good  condition." 

Error  is  assigned  upon  a  question  asked  the  witness  Fisher,  as  follows: 
"Don't you  remember,  when  you  started  down  to  fix  that  bridge,  the  doctor  was 
there,  fixing  this  boy's  hand  that  got  hurt,  and  didn't  Mary  say  to  you:  "You 
town  ofilcers  are  a  nice  set  of  men;  you  shut  the  barn-door  after  tlie  horse  has 
got  away.  Now  you  will  fix  the  bridge  after  the  man  has  got  hurt?"  The  ques- 
tion was  objected  to,  but  the  ground  of  objection  was  not  stated.  The  wit- 
ness was  permitted  to  answer  and  said:  "I  don't  recollect  of  hearingjof  any 
such  thing."  As  no  reason  was  assigned  for  the  objection,  we  cannot  say 
that  the  court  erred  in  allowing  the  question.  Wheaton  v.  BeecTier,  49  Mich. 
348,  13  N.  W.  llep.  769 ;  Tounff  v.  Stephens,  9  Mich.  507;  anpder  v.  Witlq/t 
38  Mich.  483,  490;  Ward  v.  Ward,  87  Mieh.  259,  and  eased  cited. 

The  slxtli  request  made  by  defendant  reads  as  follows:  "If  you  find  that 
the  overaeer  of  lughwayB,  Mr.  Fisher,  repaired  the  bridge  earefully  and  prop- 
erly, and  that  such  repairs  were  made  on  or  after  the  twenty-seventh  day  of 
June,  1881.  and  you  further  find  that,  between  tlie  date  of  such  repairs  and 
Uie  time  of  the  accidmt,  one  of  the  plahks  became  broken,  or  slipped  to  one 
side,  thus  leaving  a  hole  in  the  bridge  where  the  horses  stumbled,  I  charge 
you,  in  the  absence  of  testimony  bringing  home  to  the  proper  towmhip  of- 
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fleers  knowledge  of  such  defect,  the  plaintiff  could  not  recover,  as  the  defect, 
under  such  ciraumstuuw,  was  not  of  such  long  standing,  or  of  that  char- 
acter, that  knowledge  thereof  oould  be  charged  against  the  township. "  This 
Instruction  was  given  1^  the  court  to  the  jury,  with  this  addition:  "But  this 
depends  upon  .whether  the  repairs  on  the  thirtieth  of  June  covered  the  place 
where  this  alleged  accident  occurred  by  reason  of  defects  in  the  bridge." 
Counsel  for  defendant  claims  that  there  was  certainly  evidence  tending  to 
show  that  the  bridge  bad  been  repaired;  that  there  was  also  evidence  tending 
to  show  that  this  hole  was  caused  by  a  broken  plank ;  and  that  the  request  was, 
if  the  jury  found  that,  between  the  date  of  the  repairs  and  tiie  time  of  the  ac- 
cident, the  plank  became  brdcen,  or  slipped  to  ou«  side,  and  ttut,  under  the 
addition  made  by  the  coui't,  unless  the  jury  could  say  that  the  particular  plank 
which  broke  had  been  put  in  or  something  done  to  it  by  the  oreraeer  on  t^s 
thirtieth  of  June,  the  township  would  be  liable,  although  on  that  date  it  ap- 
peared  to  be  sound,  properly  secured,  and  safe.  TVe  do  not  draw  the  same  in- 
ference firam  the  addition  made  by  the  court  that  the  learned  counsel  does. 
Under  the  testimony  in  the  case,  it  was  a  disputed  question  wheUier,  for  a 
a  long  time  prior  to  the  accident,  the  bridge  had  been  out  of  npeir  at  the  place 
where  the  accident  occurred;  namely,  the  loose  and  watped  condition  of  the 
planks,  and  the  hole  caused  by  one  of  the  planks  being  broken.  Defendant's 
witness  Pisherhad  testified  that  he  repaired  the  bridge  between  the  twentieth 
of  June  and  the  first  of  July;  that  he  traveled  across  the  bridge  in  the  fore- 
noon of  the  day  of  the  accident,  and  the  bridge  was  then  in  good  reptdr ;  that, 
in  the  afternoon  after  the  accident,  he  examined  the  bridge,  and  found  the 
ribbon  broken  a  short  distance  from  the  south  end,  and  found  a  plank  had 
been  tamed  over  right  where  he  had  repaired  the  plank  that  was  broken  off 
by  replacing  it  with  a  new  plank;  that  the  plank  was  not  broken,  but  simply 
warped  up.  We  think  it  was  proper  tax  the  court  to  direct  the  attention  €< 
the  jury  to  the  precise  place  in  controvert,  and  to  the  disputed  question 
whether  it  had  been  repaired. 

One  further  objection  remains  to  be  noticed.  The  deceased  left  a  last  will 
and  testament,  whicb^  upon  petition  <^  Mrs.  Merkle,  was  admitted  to  probate 
September  12, 1881,  the  executor  named  therein  qu^fied,  the  estate  was  ad- 
ministered and  closed,  and  the  executor  discharged.  It  is  admitted  that  Mrs. 
Merkle  requested  the  executor  to  oommence  suit  against  the  township,  and  he 
refused.  After  the  executor  was  discharged,  Mrs.  Merkle,  on  Kovember  3, 
1883,  filed  a  p«tition  in  the  probate  court,  setting  forth  that  Qeorge  Merkle 
had  died,  leaving  a  last  will  and  testament;  that  he  was  possessed  of  real  and 
personal  estate,  etc. ;  and  prayingtliat  administration  be  granted  to  her.  Due 
notice  of  the  application  was  given,  and  on  the  third  day  of  December.  1883, 
letters  were  issued  to  said  Augusta  Merkle,  with  the  will  annexed,  under 
which  she  has  done  nothing  but  to  commence  and  prosecute  this  suit.  It  is 
claimed  that  the  probate  court  had  no  jurisdiction  to  make  this  appointment. 
The  objection  is  without  force.  The  liability  created  by  the  statute  in  cases 
of  this  kind  is  a  chose  in  action  which  is  assets  belonging  to  the  personal  rep- 
resentative; and  if  the  executor  named  in  a  will  refuses  to  prosecute,  or,  in 
other  words,  refuses  to  enforce  collection,  and  reduce  the  assets  to  a  chose  in 
possession,  for  the  purpose  of  distribution  under  the  statute,  and  proceeds 
and  closes  his  administration  of  the  estate,  and  procures  his  discharge,  disrfr 
garding  the  rights  of  the  widow  and  children  of  the  deceased,  another  person 
may  be  appointed  to  complete  the  administration  of  the  estate  so  left  unad- 
minlstered,  under  section  5843,  How.  St.  It  would  be  a  sad  failure  of  justice 
it  the  executor  or  administrator  could  defeat  the  right  of  the  widow  and  chil- 
dren, and  deprive  them  of  the  rights  secured  to  them  by  the  statute,  by  refus- 
ing to  prosecute  the  suit  and  resigning  his  office.   The  judgment  is  afflrmed. 

(The  otiier  justices  concurred.) 
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Mutual  Bbnepit  Life  Ins.  Co.  «.  Wayns  Sat.  Bank  et  (U, 

(Stiprmne  Court  of  Mlchigari.   January  13,  ]£88.) 

1.  ISSUHANCB— LiFB—AbSIONMBKT  OP  POLICT— FBAUD  ON  WiFB. 

Action  was  brought  by  a  life  inauranoe  company  to  determine  as  between  two 
claimaiits,  the  title  to  money  due  on  two  policies  upon  the  life  of  the  husband  of  tSie 
beneflcioiy.  The  other  d^out,  a  banlc,  asserted  title  virtae  of  an  assignment 
of  the  polbAOB.  It  appeared  that  the  wife  was  poculiariy  ignorant  of  business  mat- 
ters:  that  for  a  numoer  of  years  hor  husband  had  been  doing  business  with  the  bank 
in  his  wife's  name,  and  was  io  the  habit  of  borrowing  large  sums  of  money  on  their 
joint  notes.  Be  would  procure  her  signature  to  blanks,  and  as  occasion  required, 
fill  them  out.  She  did  not  know  what  papers  Bho  signed,  nor  what  use  was  inade  <n 
them.  It  was  thus  that  her  signature  was  obtained  to  the  assignments  of  the  poli- 
cies, which  were  given  to  the  bank  as  security  for  a  largo  debt,  evidenced  by  these 
notes,  and  of  ttie  existence  of  which  the  wife  was  ignorant.  She  never  knew  of  her 
husband's  dealings  with  the  bank,  nor  that  he  was  in  any  waj-  indebted  to  it.  Bhe 
never  had  any  property  of  her  ovnx,  and  she  never  reoeivod  any  benefit  from  these 
notes  or  aa^gammta.  Held,  that  the  assignments  were  lovaluL 
8.  Same— Ktidbhcb  or  Assignhbttt. 

Action  was  brought  by  an  insurance  company  to  determine,  as  between  the  two 
defendants,  the  title  to  money  due  on  a  policy.  Complainant  alleged  that  one  claim- 
ant claimed  under  an  assignment  from  the  assnrodj  which  fact  was  also  alleged  in 
Uie  answer  of  such  claimant,  and  was  nowhere  denied  by  the  pleadings  of  the  other. 
Claimant  testified  that  an  assignment  was  made,  and  tho  policy  delivered  to  her,  and 
offered  In  evidence  a  oopy  of  the  original  aBsigument  which  she  testified  she  had 
been  unable  to  find.  Hwo,  aufflcient  eridenoe  of  the  assignments 

Appeal  from  circuit  court,  "Wayne  eonnty,  in  clianfery. 

Bill  of  interpleader,  filed  by  the  Mutual  Benefit  Life  Insurance  Company 
to  determine,  as  between  the  Wayne  County  Savings  Bank  and  Alice  H.  Cur- 
tis, the  riglit  to  a  sum  of  money  due  on  two  policies  of  insurance  on  the  life 
of  George  E.  Curtis.  A  decree  was  rendered  in  favor  of  the  bank.  Alice  H. 
Curtis  appeals. 

Dt^ld  A  Ih^ffleld,  for  appellant.   Moore  A  Canfieldt  for  appellee. 

Shkrwood,  J.  Both  defendants  in  this  case  claim  the  amount  of  moneys 
due  upon  two  policies  of  insurance  issued  by  the  complainant  upon  the  life 
of  Greorge  E.  Curtis,  who  was  the  husband  of  Alice  H,  Curtis,  one  of  the 
defendants.  On  November  28, 1864,  the  company  issued  the  first  policy,  in 
the  sum  of  $3,000,  to  Mrs.  Curtis,  by  the  terms  of  which  it  was  made  pay- 
able to  her  if  she  survived  her  husband,  and,  if  not,  then  to  be  paid  to  their 
chiklren,  or  to  their  guardian.  December  31,  1866,  the  company  issued  the  * 
second  policy,  in  the  sum  of  $5,000,  to  George  E.  Curtis,  payable  to  the  as- 
sured, his  executors,  administrators,  or  assigns;  and,  the  eighteenth  day  of 
May,  1876,  he  assigned  this  policy  over  to  his  wife.  Both  of  these  policies,  it 
is  claimed  by  the  complainant  and  the  other  defendant,  were  duly  assigned  by 
George  E.  Curtis  and  his  wife  to  the  defendant  bank, — the  $5,000  policy,  on 
the  twenty-third  day  of  July,  1884;  and  the  »3, 000  policy,  on  the  twenty-ninth 
day  of  the  same  month.  These  assignments,  Mrs.  Curtis  claims,  are  void. 
On  the  thirteenth  day  of  August,  it  appears  that  Cteorge  £.  Curtis  and  his 
wife  executed  to  the  bank  a  promissory  note  for  the  sum  of  $7,986.20,  payable 
on  or  before  six  months  after  date.  This  note  recites  that  the  said  policies  of 
insurance  were  deposited  with  the  bank  as  security  for  the  payment  of  said 
not&  This  note  Mrs.  Curtis  also  claims  to  be  void  as  against  her.  George 
E.  Curtis  died  on  the  twenty-third  day  of  September,  1885.  The  bank,  as 
assignee  of  the  policies  as  above  stated,  on  the  third  day  of  November,  1885, 
presented  proofs  of  loss;  and  on  the  sixth  day  of  January,  1886.  Mra.  Curtis 
presented  to  the  company  the  usual  prooft  in  such  cases*  showing  the  death 
of  her  husband ;  and  each  party  claims  the  right  to  receive  the  amount  due  on 
the  policies,  assured  to  the  proper  owner.  The  insurance  company  makes  no 
contest  against  the  claim  of  the  party  legally  entitled  to  the  money,  and,  for 
the  purpose  of  determining  the  question,  it  has  caused  to  be  filed  the  bill  in 
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this  case  In  the  circuit  court  for  the  county  of  Wayne  in  chancery,  and,  nnder 
the  order  d  the  court,  has  deposited  the  amount  due  upon  the  policies  with 
tlie  register  thereof,  for  the  l^al  owner  of  tlie  same.  To  the  cumplainant's 
bill  setting  forth  the  above  facts,  and  that  complainant  cannot  ascertiiin  to 
whom  it  can  with  safety  make  payment,  and  that  the  bank  threatens  to  bring 
suit  at  law  to  compel  payment  of  the  amount  it  claims  under  the  policy,  tba 
defendants  flled  their  several  answers. 

The  answer  of  the  bank  seta  forththeasslgnmentsof  the  policies,  and  avers, 
among  otlior  things,  that,  prior  to  their  date,  the  hivak  Iiad  loimed  George  £. 
Curtis  and  Alice  H.  CurUs  large  sums  of  money,  to  secure  tlie  pajmient  of 
'  which  tlie  assignments  of  said  policies  were  made.  That,  subsequent  to  the 
assignments,  the  bank  also  loaned  certain  other  moneys  upon  the  same  secu- 
rity; and  that  on  or  about  August  13,  1884,  an  accounting  was  had  between 
the  parties,  and  tliere  was  then  found  and  agreed  to  be  due  to  the  bank  the 
sum  of  67.936.20,  for  which  sum  Curtis  and  wife  executed  the  note  before  re- 
ferred to.  That,  subsequent  to  the  giving  of  the  note,  ttie  bank  also  loaned 
Curtis  and  wife  on  December  31. 1S84,  $390;  on  January  26.  1885,  $190:  on 
March  7,  1885,  tl90;  and  on  September  26, 1885.  $70,— making  the  entire  In- 
debtednesfldue  to  the  bank.  $8,776.20.  That  the  consideration  for  the  assign- 
ment of  said  insurance  policies  as  aforesaid  was  money  loaned  by  the  defend- 
ant to  the  said  George  E.  and  Alice  H.  Curtis  prior  to  and  at  the  date  of  the 
asBignment,  and  that  the  same  was  intended  as  security  to  the  defendant  for 
the  money  so  loaned  as  afor^iaid.  and  for  any  other  moneys  which  Uie  said 
defendant  might  therei^r  loan  to  the  said  George  £.  Curtis  and  Alice  U. 
Curtis,  or  either  of  them;  and  that  there  is  now  due  and  unpaid  to  this  bank, 
tor  moneys  by  it  loaned  as  aforesaid,  the  sum  of  $8,776.20.  besides  interest, 
as  security  for  which  tliis  bank  holds  the  aforesaid  policies  of  insunioce.  The 
defendant  bank  further  says  that  "this  defendant  has  no  knowledge  that  the 
said  Alice  H.  Curtis  claims  that  the  said  assignments  to  this  defendant  are 
void  as  against  her,  or  that  she  is  entitled  to  said  money,  and  leaves  com- 
plainant to  ita  proofs  in  regard  to  said  allegation.  But  it  shows  that  any 
such  <daim  on  Uie  part  of  said  Alice  H.  Curtis  is  without  any  just  foundation; 
that,  the  said  insurance  policies  being  due  and  payable  Lo  this  defendant,  this 
defendant  insists  that  it  has  a  right  to  collect  the  same,  and,  if  necessary,  to 
bring  suit  therefor  against  the  said  complainant;  and  that  said  defendant, 
upon  information  and  belief,  denies  that  the  said  complainant  cannot  safely 

gy  over  said  moneys,  due  as  aforesaid,  to  this  defendant,  or  that  it  is  in  any 
nger  of  being  harassed  if  it  should  make  such  payment.'' 
Dirs.  Curtis,  in  her  answer,  admits  the  procuring  of  the  policies  as  stated 
in  the  bill,  and  the  assignment  of  the  $5,000  policy  by  her  husband  to  her. 
She  avers  that  she  "never  sold  or  transferred  the  same,  for  value  to  her  ac- 
cruing, or  knowingly  parted  with  or  assigned  the  legal  title  to  the  •same,  to 
any  other  person  or  party,  but  claims  to  be  the  sole,  true,  and  lawful  owner 
Utereof ,  and  of  all  moneys  due  and  payable  thereon. "  She  admits  the  claim 
of  complainant  on  the  first  of  said  policies  for  the  amount  due  on  the  pre- 
mium note,  and  is  ready  and  willing  to  allow  the  same  on  payment  to  her  of 
the  balance  admitted  to  be  due  thei'eon.  And,  further  answering,  denies  that 
she  ever  made  or  entered  into  any  contract  or  agreement  with  said  bank  on 
the  thirteenth  of  August,  1884,  or  at  any  other  time,  or  since,  by  which  she 
l>ecame  indebted  to  or  chargeable  with  any  liability  to  pay  money  to  said 
bank  or  its  assigns;  and  that  she  never  received  any  money  or  valuable  con- 
sideration from  said  bank  in  connection  with  any  such  alleged  contract  or 
contracts;  and  that  she  was  never  holden  in  any  way  or  individually  liable 
to  any  extent,  to  said  bank.  She  further  says  that  she  never  intended  to  as- 
sign her  interest  in  said  policy  to  the  bank,  for  any  purpoee  or  in  any  man- 
ner; and  if  such  an  assignment  in  fact  exists  bearing  hersignature,  which  she 
does  not  admit,  it  was  obtained  wrongfully  and  fiaudulently,  and  without 
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any  knowledge  on  her  part  tint  the  aame  was  atttiched  to  any  instrument  of 
assignment*  or  anj  knowledge  on  her  part  that  said  Ixink  ever  claimed  Uiat 
she  was  indebted  to  the  bank,  and  It  was  therefore  iiiopemtive  and  void;  and 
that  tlie  same  is  teue  with  regard  to  the  63,000  policy.  That  slie  never  had 
any  treaty  with  tlie  bank  or  ite  sgenta  by  herself  or  otherwise  by  wlilch  she 
assigned  said  policies,  or  either  of  them,  to  tlie  bank»  as  security,  or  in  any 
other  manoOT.  That  by  the  death  of  her  husband  the  lust-named  policy  be- 
came  has  absotntely,  uid  she  is  the  sole  owner  of  the  same,  and  entitled  to 
the  amountdue  thereon  from  tlie  complainant.  She,  further  answering,  says 
she  never,  by  heiself  or  agent,  boiTowed  or  received  any  sum  of  money  from 
the  bank,  and  that  she  n»ver  gave  her  note  to  said  bank.  That,  if  siiid  l»nk 
made  loans  as  stated,  they  were  to  her  husband  alone,  and  on  his  credit;  and, 
if  he  assumed  to  use  her  name  and  signature  to  the  notes  and  assignments 
mentioned  in  the  answer  made  by  the  bank,  it  was  done  without  her  knowl- 
edge or  consent,  and  that  she  never  received  anything  for  or  on  account  of 
said  alleficed  loans;  and  that,  if  her  signature  was  obtained  to  any  paper  Iield 
by  suid  bnnk  by  her  said  husband,  it  was  done  by  misrepresentation  and  de- 
ception, and  not  with  her  assent,  knowledge,  or  understanding  of  the  same. 
The  answer  fui-ther  proceeds  as  follows:  "And  this  def«^ndant  sulimits  and  , 
avers  that  said  George  £.  Curtis,  as  she  has  since  his  death  been  advised  and 
believes,  was  in  the  habit  of  indulging  in  various  speculations  in  grains, 
stocks,  and  other  articles  on  his  own  account,  and  without  any  knowl^ge  or 
participation  therein  on  the  part  of  this  defendant,  but  with  fitll  knowledge 
on  the  part  of  said  Wayne  County  Savings  Bank,  or  one  or  more  of  its  officers, 
who  furnished  him  tlie  means  for  such  operations;  and,  when  suid  George  £. 
Curtis  was  unsuccessful,  he  resorted  to  certain  misrepresentations  and  decep- 
tions  to  and  upon  this  defendant  to  procure  the  signatures  (if  such  were  in 
fact  obtained)  of  this  defendant.  In  order  to  carry  out  those  Individual  opera- 
tions and  schemes  of  his  own;  and  that  said  bank  consented  and  co-operated 
with  him  in  this  endeavor,  well  knowing  that  this  defendant  was  in  nowise 
interested  in  or  had  knowledge  of  bis  said  operations.  And  this  defendant, 
further  answering,  says  that  the  means  thus  used  in  procuring  her  signature 
to  said  papers,  it  such  were  obtained,  were  wholly  fraudulent  and  void ;  and 
that  the  notes  held  by  said  bank  bearing  defendant's  signature,  if  any  such 
there  are,  were  all  the  individual  debts  of  said  George  £.  Curtis,  and  not  of 
this  defendant,  who  was  neither  personally,  nor  in  her  estate,  benefited  or  ad- 
vantaged thereby;  and  she  is  therefore  in  nowise  chargeable  therewith  or 
holden  thereon,  and  she  asks  this  court  so  to  decree.  And  this  .defendant, 
further  answering,  says  that  at  no  time  during  the  life  of  said  Curtis  was 
she  ever  advised,  either  by  him  or  by  said  bank,  that  any  moneys  had  lieen 
furnished  by  said  bank,  either  to  said  George  £.  Curtis  or  any  one  else,  on  her 
name,  credit,  or  security;  and  she  expressly  avers  that  none  such  were  ever 
fumishtid  to  her.  And  she  also  avers  and  declares  that  not  long  before  the 
death  of  said  George  E.  Curtis,  and  subsequent  to  the  date  of  said  alleged  as- 
signment, he  expressly  informed  her.  in  the  presence  oE  third  parties,  that 
said  policies  of  insurance  were  still  maintained  for  her  benefit,  and  would  be 
sufficient,  in  case  of  his  death,  to  take  care  of  herself  and  her  children,  and  she 
never  knew  anything  to  the  contrary  until  after  his  death,  when  cl»im  was 
made  by  said  bank  against  this  defendant  on  said  policies."  The  defendant 
asks  that  a  decree  may  be  entered  in  her  favor,  declaring  said  notes  and  as- 
signments, if  any  are  held  by  the  bank  as  claimed,  void  as  against  her,  and 
that  the  bank  be  required  to  surrender  up  to  her  the  two  policies  of  insurance, 
and  ttiat  complainant  he  decreed  to  pay  to  her  the  amount  equitablydue  to  her 
thereon. 

Considerable  testimony  was  taken  in  the  case,  which  was  heard  before  J udge 
Speed,  in  the  Wayne  circuit,  and  who  entered  a  decree  tliat  the  register  of  the 
court  pay  to  the  bank  the  money  deposited,  and  that  said  hank  recover  its  ooelB 
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in  this  salt  against  the  defendant,  Alice  H.  CurtlB.-  From  thla  decree  Mn. 
Curtis  appeals  to  this  court. 

After  a  careful  examination  of  the  record,  and  review  of  briefs  of  counsel 
for  the  res'pective  parties,  I  have  been  unable  to  arrive  at  the  conclusion  reacbed 
by  the  learned  circuit  judge  in  this  case.   The  undisputed  testimony  in  the 
case  shows  that  Mrs.  Cui-tis,  at  the  time  of  her  marri^^,  had  no  property  or 
estate  of  ber  own,  and  that  she  never  before  or  after  her  marriage  carried  on 
any  business  herself,  or  in  company  with  any  other  person  or  corporation, 
but  devoted  herself  exclusively  to  the  care  and  management  of  her  own  house- 
hold and  domestic  duties.   That  she  never  gave  her  husband  any  -written 
power  of  attorney  to  do  businras  for  her,  and  that  previous  to  her  husband's 
death  she  never  did  any  business  personally  with  the  bank,  or  any  of  its  offi- 
cers.  That  her  husband,  in  his  life-timet  was  a  reticent  man,  and  never  gave 
his  wife  any  information  in  regard  to  his  business  or  his  manner  of  doing  it; 
and  that  she  was  extremely  ignorant  in  regard  to  all  business  transactions, 
and  of  the  ways  and  manner  of  doing  business,  and  entirely  uninstrueted  in 
regard  to  the  form  of  contracts  and  effect  of  legal  instruments.   That  her 
husband  failed  in  business  in  Detroit  in  1879,  and  that  since  that  time  Mrs. 
Curtis  consented  to  the  sale  of  theirhomestead,  which  was  placed  in  her  name, 
and  which  she  held  under  a  contract  of  purchase,  her  interest  therein  being 
only  about  $2,000.  which  her  husband  received;  and  with  the  exception  of 
this,  and  some  compensation  for  assistance  given  to  the  assignee,  on  a  salary 
and  some  moneys  received  on  the  sale  of  an  interest  In  some  heirship  property 
in  other  states,  and  coUections  made  upon  sundry  old  claims  bid  in  for  him 
at  an  auction  side  made  of  bis  bankrupt  estate,— in  all,  amounting  to  a  fev 
tlionsand  dollars, — were  the  only  means  for  the  support  <tf  his  family.  His 
business,  after  making  bin  assignment,  seems  to  bare  been  little  known  to 
any  one  except  the  d^endant  bank,  and  its  officers  and  clerks.   It  does,  how- 
ever, appear,  that  he  had  something  todo  in  bnying  and  selling  stncks.  And 
it  further  appears  that  he  procured  £rom  the  bank.  In  the  shape  of  ioans  In  va- 
rious sums,  money  amounting  to  over  (8.000;  and  In  so  doing  used  or  procured 
his  wife's  signature  with  his  own  to  paper  upon  which  most  of  the  knins  were 
made,  and  even  obtained  her  signature  to  assignments  of  the  two  policies  of 
insurance  whlcli  she  h^  upon  the  life  of  her  husband,  as  collateral  security 
for  the  payment  of  said  notes  running  to  the  bank  which  It  held  at  the  time 
of  his  death.   And  it  Is  the  money  now  due  upon  these  policies  for  which  the 
bank  makes  the  contest  In  this  suit.   These  facts,  thus  far,  are  all  undisputed. 
It  also  appears  that  Mr.  Curtis  was  married  to  Mrs.Curti8on  the  twenty-third 
day  of  September,  1864,  and  that  the  dealings  of  her  husband  with  tlie  bank, 
out  of  which  the  claim  made  by  it  arose,  commenced  in  1880,  and  that  the  ac- 
count whicli  was  kept  by  the  bank  was  under  the  name  of  Alice  H.  Curtis, 
and  consisted  entirely  of  notes  and  discounts,  and  that  all  the  transactions  re- 
lating to  the  account  were  had  between  S.  J).  Elwood,  who  was  secretary  and 
treasurer  of  tlie  bank,  and  G.  E.  Curtis.   Counsel  for  the  bank  agree  ttiat 
from  the  record  the  following  facts  appear:   "(1)  That,  tot  a  series  of  years 
before  the  policies  were  assigned  to  the  bank,  George  £.  Curtis  had  dealt  with 
the  bank  in  his  wife's  name;  during  which  time  the  bank  had  loaned  large 
sums  of  money  upon  notes  executed  by  Mrs.  Curtis.   Some  of  these  notes  were 
paid ;  others  renewed.   At  other  times  new  loans  were  made,  and  new  notes 
given.   (2)  That  at  the  date  of  the  assignment  of  the  policies  there  was  actu- 
ally due  the  bank  for  money  thus  actually  loaned  and  paid,  and  for  intereet 
thereon,  $7,936.20,  for  which  the  bank  then  held  some  twenty  notes,  all  at 
which  were  signed  by  Mrs.  Curtis.   (3)  That  on  or  about  August  13. 1884,  a 
statement  of  account  showing  the  amount  of  indebtedness  was  rendered  to 
Mr.  Curtis,  and  the  note  Exhibit  A,  signed  by  himself  and  by  Mrs.  Curtis, 
for  the  amount  of  indebtedness,  was  given  to  the  bank,  and  the  original  notes 
were  surrendeied  up  by  the  bank;  that  this  was  done  in  a  settlement.  (4) 
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That  the  4800  paid  to  Hubbard  &  Farmer,  with  interest  thereon,  is  included 
in  Exhibit  A.  (5)  That  Mr.  Curtis  had  repeatedly  promised  to  give  the  bank 
security,  and  that,  relying  upon  this  promise,  the  debt  had  been  permitted  to 
accumulate.  (6)  That  the  policies  were  assigned  to  the  bank  by  Curtis  and 
wife  in  compliance  with  his  oft-repeated  promises.  {7J  That,  subsequent  to 
the  assignment,  the  bank,  relying  upon  the  security,  loaned  other  sums  of 
money,  which,  with  the  note  Exhibit  A,  exceed  88,000.  (8)  That  Mrs.  Cur- 
tis knew  of  the  existence  of  the  indebtedness  to  the  bank;  that  she  executed 
the  note  Exhibit  A,  and  the  assignments  of  the  policies;  that  the  same  were 
delivered  to  the  bank,  and  have  remained  in  Its  possession  ever  since,  and 
that  the  bank  thereby  became  the  legal  and  equitable  holder  of  the  policy.  (9) 
That  there  is  no  evidence  of  any  assignment  of  the  $5,000  policy  to  Mrs.  Cur- 
tis, or  that  she  ever  had  any  title  to  that  policy.  (iO)  That  the  assignments 
«xecuted  by  Mr.  and  Mrs.  Curtis  to  the  bank  were  in  all  respects  legal."  Ex- 
hibit A,  referred  to,  is  as  follows: 

"Detroit,  Mich.,  August  13,  1884. 
"On  or  about  six  months  after  date,  we  promise  to  pay  the  Wayne  County 
Savings  Bank,  or  order,  seventy-nine  hundred  thirty-six  and  20-100  dollars, 
for  value  received,  with  interest  at  the  rate  of  (8)  eight  per  cent,  per  annum, 
payable  monthly;  having  deposited  with  said  the  Wayne  County  Savings 
Bank,  aa  collatOTal  security,  with  authority  to  sell  the  same  at  public  or  pri- 
vate sale  or  otherwise,  at  ite  option,  on  the  non-performance  of  this  promise, 
and  without  notice,  iosarance  policies  cohering  $8,000. 

"Geo.  E.  Odbtm. 
'  •* Alice  H.  Cuhtis.** 

It  appears  that  Mr.  Gnrtts  had,  before  the  asalgnment  of  the  policies  to  the 
bank,  assigned  the  small  poUcyto  Hubbard  ft  Farmer  aa  security  for  the  pay- 
ment of  S800,  which  the  bank  had  to  pay  before  it  could  get  the  policy  into 
its  possession. 

Counsel  for  the  bank  claim  that  l^the**prodQctlon  of  the  note  and  policies, 
ftnd  assignments  thereof,  with  proof  of  the  signatures  thereto,  the  bank  liaa 
made  a  case  yrhidli  prima  faoie  entitles  it  to  a  decree  for  the  money  called  for 
by  these  policies  and  paid  Into  court.  Exhibit  A,  being  a  promissory  note, 
is  prima  faxA$  eridence  of  consideration;  and  the  burden  of  proof  is  upon 
Mrs.  Curtis  to  show  a  want  of  consideration,  or  s<Hne  invalidity  in  the  assign- 
ments of  the  pdicies."  That  the  defendant  Alice  H.  Curtis  was  the  lawful 
wife  of  George  B.  Curtis,  when  the  note  and  assignments  of  polides  under 
wliloh  the  b«ik  claims  were  made.  Is  not  questioned  in  the  record;  and  it  no- 
where appears  in  the  case  Uiat  the  transaction  related  to  the  wife's  separate 
estate  or  property,  or  that  the  note  and  assignments  were  made  for  her,  or  on 
her  account,  or  that  th^  were  Intended  for  her  benefit,  or  that  she  ever  re- 
ceived any  consideration  or  inUnable  thing  whatever  upon  said  note.  Her 
husband  received  the  money;  it  was  negotiated  for  by  him,  and,  when  ob- 
tained, usedbyhira.  The  place  the  wife's  niune  appears  npon  the  note  is  quite 
■as  consistent  with  her  character  as  snr^j  as  that  cd  principal  upon  the  paper. 
It  la  only  upon  the  ground  that  she  can  be  in  some  way  made  liable  for  the 
payment  of  the  note  that  the  bank  can  claim  to  be  entitled  to  the  avails  of  the 
-collaterals  transferred  1^  her  to  secure  its  payment,  t  do  not  think,  under 
the  authorities  of  this  court,  that  the  introduction  of  the  papers,  with  the  proof 
of  the  signature,  made  out  a  prirm  facie  case  against  the  defendant,  Mrs. 
Curtis.  Article  6,  §  5,  Const. ;  How.  St.  g  6295.  In  Db  Vriea  v.  Conklin,  Mr. 
Justice  COOLBT,  in  speak^g  for  the  court,  said :  "The  statute  neither  in  terms 
authorizes  a  married  woman  to  make  herself  liable  personally  for  the  debt  of 
another,  nor,  where  no  consideration  moved  to  her,  can  it  be  presumptively 
for  her  benefit."  22  Mich.  255.  In  that  case  the  suit  was  brought  to  recover 
on  a  note  made  by  the  husband  and  wife,  on  a  demand  created  without  any 
raference  to  her  ownership  oC  property.   Chief  Justice  Campbell,  in  West 
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Zaraioay,  28  Mlob.  466.  anid,  in  speaking  upon  tbis  sabject:  "The  contract, 
in  order  to  bind  ber,  most  be  a  contract  on  behfdf  of  her  sole  property.  It 
sliould  appear  to  have  been  made  witli  the  intent,  as  well  as  upon  a  consider- 
ation tliat  would  sustain  it  for  that  purpose,  as  we  have  always  held  the  bur- 
den of  proof  is  on  the  plaintiff  to  show  for  what  purpose  she  contracted,  and 
to  prove  it  clearly;"  and,  further:  "Those  who  deal  with  her  on  her  personal 
responsibility  must  be  prepared  to  show  that  she  acted  within  her  le^al 
powers."    Insurance  Co.  v.  McClellan  was  the  case  of  a  married  woman 
who  denied  tiiat  the  consideration  of  a  note  given  by  her  was  such  aa  would 
bind  tier;  and  it  is  said  in  that  case:  "It  hasbeenhelduniformlybythlBconrt 
tltat  our  statutes  do  not  authorize  a  married  woman  to  become  personally 
liable  on  an  executory  promise,  except  concerning  her  separate  estata  *  *  * 
It  has  also  been  settled  that  there  is  never  any  presumption  of  validity  of  sucb 
an  undertaking,  whether  negotiable  or  not,  and  tiiat  proof  must  always  be 
given  of  such  a  consideration  as  will  bind  her.   We  think  that  the  rule  must 
apply  whetlier  the  value  is  expressed  or  not,  because  the  power  is  not  general, 
but  statutory,  and  cannot  Iw  extended  beyond  the  constitutional  and  statutory 
limit."   43  Mich.  .564.  6  N.  W.  Kep.  88.   To  the  same  effect  are  the  follow- 
ing authoi-itiw:   Barnes  v.  Broton,  32  Mich.  153;  Emery  v.  Lord,  26  Micfa. 
431;  Hoss  V.  Walker,  31  Mich.  120;  Jenne  v.  MarbU,  37  Mich.  319;  KitcheU 
T.  Mudgett,  Id.  81;  Carley  v.  Fox,  38  Mich.  387;  Johtaon  v.  8utlterland,99 
Mich.  £79;  Rxtssel  v.  Bank,  Id.  671;  Rickle  v.  Bow,  Id.  91;  Powers  t.  Rus- 
sell, 26  Mich.  179:  Oantz  v.  Toles,  40  Mich.  725;  BuMer  v.  Jennings,  49  Mich. 
638,  13  N.  W,  Eep.  488;  Wilson  v.  Coolidge,  42  Mich.  112, 3  N.  W.  Rep.  285; 
Bii-hards  v.  Proper,  44  Mich.  96,  6  N.  W.  Kep.  115;  Harvey  v.  Qallouoay,  48 
Mich.  632. 12  N.  W.  Rep.  689;  Edwards  v.  McEnhill,  61  Mich.  160, 16  N.  W. 
Rep.  322;  Reed  T.  Buys,  44  Mich.  80,  6  N.  W.  Rep.  Ill;  Tomphins  t.  Hoi- 
lUter,  27  N.  W.  Rep.  651. 

In  regard  to  the  testimony  In  the  case  conSrming  the  nine  propositions  of 
fact,  as  claimed  by  counsel  for  the  bank,  above  stated,  I  am  unable  to  agree 
with  bim  in  that  conclusion.  If  what  Mrs.  Curtis  says  is  true,  she  never 
knew  that  her  husband  ever  had  any  dealings  in  her  name  with  the  bank,  or 
that  she  ever  signed  a  note  to  the  bank  with  her  husband,  or  in  any  other 
manner;  nor  that  she  ever,  with  or  without  her  husband,  made  an  assign- 
ment of  the  policies  of  insurance  to  the  bank;  nor  that  she  ever  knew,  pre- 
vious to  the  death  of  Mr.  Curtis,  that  he  owed  the  bank  anything;  nor  that  the 
bank  ever  paid  Hubbard  &  Farmer  any  money  to  redeem  said  policies  for 
ber;  nor  tliat  Mr.  Curtis  ever  promised  to  give  to  it  any  securities  for  moneys 
he  owed,  or  to  be  thereafter  obtained  by  him  at  the  bank,  or  that  any  was 
afterwards  obtained  on  such  securities,  or  that  said  policies  were  ever  deliv- 
ered to  the  bank;  and,  finely,  that  she  knew  nothing  of  her  husliand's  deal- 
ings with  the  bank  until  informed  by  her  brotber-in-kw,  Mr.  Penney,  several 
days  after  the  death  of  her  husband,  and  while  she  was  lying  upon  the  bed, 
too  sick  to  do  any  kind  of  business ;  and  that  when  she  was  first  informed  he 
had  been  doing  business  in  her  name,  and  that  her  name  appeared  tu  the  targe 
note,  and  to  tlie  assignments  of  the  policies  of  Insurance,  she  was  startled  and 
astonished,  and  very  emphatically  denied  that  she  had  ever  signed  the  notes 
or  ttie  assignments,  and  not  until  confronted  with  them  could  she  be  made  to 
beiievethat  the  signatures  were  hers.  11^  further  appears  from  her  testimony 
that  for  several  years  Mr.  Curtis  had  been  in  the  habit  of  procuring  his  wife's 
signatures  to  blank  notes  without  her  knowing  what  the  instruments  were, 
and  wittioiit  any  knowledge  on  lier  part  for  what  purpose  they  were  to  be 
used,  if  at  all,  by  him,  and  that  in  this  manner  were  the  signatures  procured 
to  the  instruments  used  as  assignments  of  the  insurance  policies;  that  sbe 
never  knew  that  she  was  signing  a  note,  or  the  assignments  of  these  policies; 
tliat  the  signatures  to  the  several  instruments  aa  th^  appear  were  never  ob- 
tained, and  were  never  given,  with  her  knowledge  or  consent,   I  think  Uift 
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circnmatances  sorroandlng  these  Tarions  transactions,  all  tend  to  corroborate 
Mrs.  Curtis'  testimony:  and  so  far  aa  that  of  Mr.  Penney,  and  the  testimonj 
of  the  subscribing  witnesses  to  the  assignments  of  the  policies,  is  concerneil, 
it  fully  sustains  hers.  It  appears  from  the  testimony  that  of  all  the  signar 
tures  she  made  to  the  blanks,  which  subsequently  turned  out  notes  in  the 
bank  against  her  and  her  husband, — and  there  were  about  20  of  them, — no 
person  ever  saw  her  sign  one  of  them,  unless  it  was  her  husband.  The  sig- 
natures to  the  assignments  alone  are  witnessed,  and  both  these  witnesses 
swear  they  did  not  see  her  make  them.  Mr,  Elwood,  who  had  ttie  dealings 
with  Mr.  Curtis  in  all  these  matters,  sars  he  never  said  a  word  to  her  about 
any  of  these  transactions,  from  the  beginning  to  the  end,  previous  to  the  hus- 
band's death,  and  knew  nothing  of  Mr.  Curtis'  authority  to  use  the  name  of 
his  wife  as  he  did,  except  what  Mr.  Curtis  told  him,  and  never  liad  any  coi^ 
respondence  with  her  previous  to  tlie  death  of  Mr.  Curtis;  neither  did  he 
know  whether  she  had  any  property  or  not.  The  entire  correspondence  and 
business  was  had  with  Mr.  Curtis.  He  presented  the  pi^iers  at  the  bank,  and 
received  the  money  thereon;  and  neither  the  bank  nor  Mr.  Elwood  ever  knew 
whether  she  ever  received  any  of  the  money  or  not.  She  herself  testlHes  that 
she  never  received  a  farthing.  That  these  policies  were  assigned  in  compli- 
ance with  the  "oft-repeated  promises"  of  Mr.  Curtis  to  Ibe  ^k  I  have  no 
doubt,  but  I  0nd  nothing  in  the  record  satisfying  me  that  it  was  done  with 
the  knowledge  or  consent  of  his  wife. 

The  fourth,  fifth,  and  seventh  propositions  of  counsel  for  the  bank  are  sos- 
talned  by  the  evidence,  but  these  cannot  cbauge  the  result. 

It  is  claimed  in  the  ninth  and  tenth  propositions  of  defendant's  counsel 
that  there  is  no  evidence  of  any  assignment  of  the  $5,000  policy  to  Mrs.  Cur* 
tis,  or  that  she  ever  had  any  title  to  that  policy,  and  that  the  assignments  ex- 
ecuted by  Mr.  and  Mrs.  Curtis  to  the  bank  were  in  all  respects  legal.  I  do 
not  take  this  view  upon  these  questions.  It  would  seem  that  the  bank  did 
not  take  this  view  when  the  assignment  of  the  $5,000  policy  was  made  to  it. 
That  policy  is  made  payable  to  the  assured  or  his  assigns.  And  it  was  en- 
tirely unnecessary  for  his  wife  to  Join  with  him  in  making  the  assignment  he 
did  to  the  company  if  she  was  not  interested  in  it.  Thecomplaiaant  avers  in 
the  bill,  upon  inform^on  and  belief,  that  George  £.  Curtis,  in  May,  1876,  as- 
signed the  policy  for  $5,000  to  his  wife.  Mrs.  Curtis  also,  lu  her  answer, 
admits  and  aflSrms  the  assignment  of  the  large  policy  to  her  by  her  hus- 
band; and  the  bank  does  not  in  its  answer  deny  that  Oeorge  £.  Curtis  as- 
signed the  policy  to  his  wife-  It  would  seem  that  good  pleading,  as  well  as 
the  importance  of  the  matter,  should  have  received  aoipe  attention  in  the 
answer  of  the  defendant  bank,  if  the  complainant's  averments  were  not  true. 
If  the  assignment  existed  and  was  good,  it  constituted  an  indisputable  link 
in  the  chain  of  testimony  necessary  to  establish  the  bank's  title.  Mrs.  Curtis 
testifies  that  the  large  policy  was  assigned  and  delivered  to  her  by  her  hus- 
band; that  afterwards  Mr.  Curtis  left  them  for  ber  with  his  other  papers. 
She  stated  that  she  had  looked  for  the  assignment,  and  could  not  find  it;  that 
the  assignment  was  made  on  the  eighteenth  day  of  May,  1876.  and  that  she 
liad  a  copy  of  It,  which  was  then  put  in  evidence.  I  think  the  facta  herein 
.  stated,  and  the  testimony  offered,  was  sutficient  proof  of  the  assignment  of 
the  large  policy  to  her,  and  that  it  was  properly  received  in  evidence.  As 
bearing  upon  thequestion  of  delivery,  and  snflUciency  of  the  proofs  and  plead- 
ings. I  think  the  wife's  case  is  brought  within  our  own  authorities.  Toung 
T.  MeKeg,  18  Mich.  554;  Shook  v.  Proctor,  27  Mich.  349,  per  Chkistiamot, 
J.,  357-361,  same  at  377;  Manlejf  v.  Saunders,  Id.  S4B;  Sllia  v.  Secor,  31 
Mich.  185;  Dattia  v.  Zimmerman,  40  Mich.  24;  Crittenden  t.  Insurance  Co.; 
41  Mich.  442,  2  K.  W.  Bep.  657;  Bosttoick  r.  Mahaffy,  48  Mich.  342,  12 
N.  W.  Rep.  192;  Thatcher  v.  St.  Andrew's  Church,  37  Mich.  264;  Latham  v. 
Udai,  38  Mich.  238.   See,  also.  Champion  v.  Broum,  6  Johns.  Ch.  398 ;  Neale 
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V.  Uagthrop,  3  Bland,  572;  Booth  v.  Booth,  3  Lltt.  68;  Moselp  r.  QarrcU, 
1  J.  J.  Marsh.  212;  Phillips  v.  Green,  8  A.  K.  Marsh.  9. 

If  the  Hssignnient  to  the  bank  of  the  i^.OOO  policy  was  not  good,  I  have  no 
doubt  of  the  validity  of  the  policy  as  the  property  of  Mrs.  Gurtu.    It  was 
obtained  by  her,  and  contains  a  clause  reading  as  follows:   "And  said  com- 
pany do  hereby  promise  and  agree  to  and  with  the  said  assured,  well  and  truly 
to  pay,  or  cause  to  be  paid,  the  sura  insured,  to  the  said  Alice  H.  Curtis  or  as- 
signs, within  ninety  days  after  due  notice  and  proof  of  death  of  said  George  £. 
Curtis.    And,  in  case  the  said  assured  should  die  before  the  decease  of  said 
Greorge  E.  Curtis,  then  the  amount  of  this  insurance  shall  be  payable  to  their 
children,  or  to  their  guardian  if  under  age."   Our  statute  expressly  autho- 
rizes the  policy  to  be  taken  in  this  manner.    How.  St.  §§  423B,  6300,  6301. 
The  obligation  to  pay  Mrs.  Curtis,  under  the  circumstances,  is  absolute  on 
the  part  of  the  company,  if  the  assignment  to  the  bank  is  not  good;  and 
whether  such  assignment  is  good  or  not  is  to  be  determined  by  the  laws  of 
this  state,  where  it  was  made,  and  is  attempted  to  be  enforced.   Upon  this 
subject  it  is  unnecessary  to  discuss  the  character  of  Mrs.  Curtis'  interest  un- 
der these  policies,  or  either  of  them,  as,  in  the  view  I  take,  she  was  the  law- 
ful owner  of  the  same,  both  at  the  time  the  assignment  was  made  to  the  bank, 
and  at  the  time  her  husband  died.   Under  the  testimony  in  the  case,  I  think 
it  clearly  appears  she  never  knew  that  she  bad  put  her  name  to  the  assign- 
ments of  these  policies  to  the  bank,  and  never  assented  to  the  same  or  in- 
tended so  to  do;  that  she  never  received  any  consideration  therefor;  and  that 
the  obtaining  of  her  signatures  to  the  assignments  in  the  manner  In  which  it 
was  done  was  a  fraud  upon  Mrs.  Curtis*  equitable  rights  in  the  premises. 
The  assignments  as  to  her  were  void;  and  the  bank,  as  against  her,  obtained  no 
rights  therein.   What  might  have  been  the  effect  of  the  transfer  undt*r  other 
circumstances  it  is  not  for  us  now  to  consider.    Jieed  v.  Buys,  44  Mich.  80, 
6  N.  W.  Rep.  Ill;  Tabor  v.  rnsurance  Co..  44  Mich.  324,  6  N.  W.  Rep.  830; 
Schlatterer  v.  Nickodemus,  51  Mich.  626,  17  N.  W.  Rep.  210;  Bar^k  v.  Deal, 
65  Mich.  692,  22  N.  "W.  Rep.  53;  Gihha  v.  Linahury,  22  Mich.  479;  A-nde.r»<m 
V.  Walter,  34  Mich.  113;  Insura-nce  Co.  v.  McClellan,  43  Mich.  565,  6  N.-W. 
Rep.  88;  BeiVKm  v.  Morgan,  50  Mich.  77,  14  N.  W.  Rep.  705;  Tompkins  v. 
ffollister,  27  N.  W.  Rep.  651;  Foster  v.  Jlfc/Tinna?*.  4  Reporter,  704;  Putnam 
V.  SuUioan,  4  Mass.  45;  Nance  v.  Zary,  5  Ala.  370;  Fay  v.  Smith,  1  Allen, 
477;  Wade  v.  Withington,  Id.  561;  Bank  v.  Bank,  30  Cush.  488;  Gould  v. 
Segee,  6  Duer,  260;  Hall  v.  Wilson,  16  Barb.  548;  Barry  v.  Insurance  Co., 
49  How.  Pr.  504;  Barry  y.lTava-anoe  Co.,  14  Abb.  Fr.  (K.  S.)885;  Sadie  t. 
summon,  26  K.  T..9. 

I  think  the  decree  should  be  reversed,  and  a  decree  entered  in  this  court  in 
favor  of  Mrs.  Curtis  for  the  amount  of  the  policies,  against  the  complainant, 
with  interest  to  the  date  of  the  commencement  of  this  suit,  less  the  amount 
paid  by  the  bank  to  redeem  the  policies  of  insurance;  also  the  amount  of  any 
premiums  paid  npon  said  policies,  or  either  of  them,  with  interest  from  the 
time  of  payment  to  the  time  of  the  commencement  of  this  suit,  which  should 
be  paid  to  the  bank,  and  that  Mrs.  Curtis  should  recover  her  costs  in  both 
courts  against  the  bank,  to  be  taxed  by  the  clerk  of  this  court;  and  that  the 
register  of  the  court  below  be  directed  to  make  payment  accordingly,  in  ao-  * 
cordance  with  the  terms  of  the  decree  to  be  entered  here. 

Caxpbbli..  G.  J.t  and  Uobsi;  J.»  concumd.  C&AMFLDr>  J.,  did  not  sit. 


Dana  et  al.  d.  Ttrlat. 

{Supreme  Court  <if  Mmtutota.   January  2, 1888.) 

Pbihcifal  and  AaBHT — RjLTiFioATioit  or  Aoskt'b  Coktsact. 

Ad  agent  was  authorized  bv  his  principal  to  sell  certain  lands  upon  the  tnru 
dat  equal  paymeata  vbould  be  made  Id  one,  two,  and  three  years.   The  written 
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contract  of  sale  sctnally  made  by  htm  Taried  from  these  terma  in  certain  partioa- 
Ian.  He  thereafter  notified  his  principal,  who  vas  a  non-resident,  of  the  sale,  and 
pending  correspondence  in  respect  to  correcting  certain  alleged  derectti,  sent  to  the 
latter  a  deed  for  execatlon,  and  also  a  parebase-nioney  mortgage,  with  notesi,  drawn 
up  ready  ihr  exeeatlon  by  the  purchaser,  ahowlng  on  Uielr  face  the  terms  of  the 
purchase  as  actually  agreed  on  for  his  inspection.  These  were  oil  received  and 
acltnowledged  by  tbe  principal,  who  made  no  objection  to  the  modilication  in  the 
tfffms  of  payment,  and  promised  to  return  them  after  they  bad  been  submitted  to 
his  connsel.  While  he  still  held  the  inpers,  tlie  purchaser  notified  the  agent  that 
he  would  accept  the  title  as  it  was,  and  that  he  was  ready  and  willing  to  ooinplate 
the  parchase.  The  vendor  subsequently  refused  to  make  the  sale,  or  proceed  Air* 
ther  under  the  contract.  Hatd,  that  tbe  contract  ss  made  was  ratified  by  him,  and 
that  the  purchaser  was  entitled  to  a  sxiedfic  performance  tliereof. 

Appeal  from  district  court,  Bamaej  county;  Skill,  Judge. 
Waitam*  A  Soodmoto,  for  Dana  et  al.,  respondents.    W.  JT.  Gatton,  for 
Turlay,  appellant. 

YANDEBBUsaH,  J.  Actlon  for  speciSc  performance  of  an  agreement  for 
the  sale  of  land,  made  with  defendant  through  one  Lynch,  his  agent. 

1.  It  was  proper  to  prove  the  nature  and  extent  of  Ljncb's  authority  in  thft 
premises.  The  agency  la  denied  in  the  answer,  and  it  was  necessary  for  plain- 
tiff to  show  the  relations  of  the  parties,  and  produce  evidence  of  his  author- 
ity; and  it  would  be  for  the  court  to  determine  its' sufficiency.  The  defend- 
ant  claims  that  the  contract,  as  made,  departed  In  certain  essential  particu- 
lars from  the  terms  of  sale  as  authorized  by  him.  On  the  other  band,  the 
plaintiffs  contend  that  the  contract  was  fully  ratified  by  defendant  subsequent 
to  its  executiwL 

2.  The  contract,  as  authorized,  fixed  the  price  at  #10,000,  payable  in  onOr 
two,  and  three  years,  while  in  the  contract,  as  made,  tbe  deferred  installments 
of  Uie  purchase  money  were  severally  made  payable  "on  or  before"  thoe» 
dates.  It  was  by  its  terms  to  he  completed  in  20  days  after  the  abstract  was 
delivered,  and  was  dated  October  80,  1886.  The  agent.  Lynch,  who  lived  in 
St.  Paul,  where  the  property  is  situated,  immediat^y  notifled  the  defendant, 
who  resided  in  Kansas,  by  mail,  of  the  sale,  and  that  the  purchasers  were  to 
have  20  days  after  delivery  of  tbe  abstract  to  complete  the  purchase.  The  de- 
fendant replied,  declining  to  be  at  the  expense  of  furnishing  abstract,  but 
making  no  other  objections.  The  agent  thereupon  procured  the  abstract,  and, 
2fovember  3d,  notifled  blm  of  the  fact,  and  that  if  the  title  was  perfect,  a  deed 
would  be  forwarded  to  him  for  execution.  And  on  the  seventeenth  of  No- 
vember he  sent  the  deed,  with  the  notes  and  mortgage,  to  the  defendant  pre- 
pared for  execution  in  pursuance.  The  defendant  acknowledged  the  receipt 
of  these  papers,  and  promised  to  return  them  as  soon  as  his  attorney  had  ex- 
amined them,  but  made  no  objection  to  tbe  form  or  terms  thereof.  He,  how- 
ever, notifled  bis  agent  that  he  would  pay  no  special  assessments.  The  evi- 
dence is  sufficient  to  show  that  the  contract  was  ratifled  by  the  defendant,  and 
thereupon  became  binding  on  him.  There  was  sut>sequent  correspondence 
between  Lynch  and  the  defendant  tn  respect  to  certain  apparent  defects  in  tlie 
title,  which  were  found  to  be  insubstantial  or  easily  supplied;  and,  upon  de- 
fendant's n^lect  to  take  any  steps  to  perfect  the  title,  it  was  satisfactorily 
arranged  by  the  agent,  with  the  plaintiffs,  who  were  anxious  to  complete  the 
purchase,  and  consented  to  pay  all  special  assessments  on  the  land.  These 
arrangements  were  completed  before  December  4tb.  and  the  plaintifb,  who 
bad  made  all  the  ooncessioos  previously  required  by  the  defendant,  were  ready 
and  willing  to  fulfill  the  contract  on  their  part,  and  so  notifled  the  agent. 
Thereupon,  on  that  day,  the  latter  wrote  to  defendant  that  the  purchasers 
ware  satisfled  with  the  title,  and  requested  the  return  of  the  papers.  On  the 
sixth  of  December  the  defendant  notifled  the  agent  of  bis  refusal  to  complete 
the  aale.   Upon  tfaU  evidence,  the  court  was  clearly  right  In  floding  tlu^  th» 
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defendant  was  bound  by  the  contract,  and  was  Justified  in  ordering  Jodgmmt 
for  specific  performance.  The  plaintiffii  vera  not  in  default  The  contract 
was  kept  on  foot  pending  the  oorrespondence  in  respect  to  the  title,  which  was 
rendered  necessary  In  consequence  <tf  dtf  endant's  absoioe,  and  bis  own  objeo- 
tions  and  delay.  As  to  the  form  ot  the  Judgment,  it  will  andoubtedly  be  set- 
tled by  the  court  upon  notice  to  the  defenduit,  in  conformity  with  the  agrae- 
maat  of  the  parties.  The  question  need  not  be  considered  on  tliis  appeal. 
Older  deqying  new  trial  affirmed. 


Witt  c.  St.  Path,  &  N.  P.  Et.  Ck>. 

(Suprsme  Court  <if  Minnetota.  January  10, 1888.) 

1.  BuuKUD  CmcPAiriM— AppBOPKUTtoN  or  Ibvt  TO  Cbvtbr  of  Strebt. 

Where,  in  oondemnatlon  proceedings  by  a  r^wav  company,  a  Tillage  lotla  appro- 

Sriated  under  the  desorlptlon  thereof  as  designated  Dy  a  survey  and  plat  of  the  aanui, 
le  oompany  takes  presumptively  to  the  center  of  the  street.   Ana,  subject  to  the 
publio  easement  and  the  control  of  the  proper  public  aathorltlea,  the  oompany  ao- 
Qulres  the  same  interest  in  that  portion  of  the  lot  ao  taken  lying  In  the  street  mm  to 
the  remainder  thereof,  and  may  ^ply  it  to  the  same  uses. 
S.  Thesfass—Titl*— Actual  Possession. 

Actual  possession  Is  sufficient  evidence  of  title  to  enable  the  party  In  ^tmmmkm 
of  land  to  main  tain  trespaas  against  a  sbuger. 

8.  SiBD— GOMSTBUCTION— GlNKKAI.  Rci^ 

It  is  a  cardinal  rule  of  construction,  to  ascertain  and  give  effect,  if  practloablA,  to 
the  intention  of  the  parties  as  gathered  from  the  language  of  a  deed,  the  situation 
of  the  parties,  and  the  subject-matter.  All  parts  of  the  instmment  are  to  be  con- 
^derea  together,  and  the  ootutructioa  is  to  be  upon  the  whole.  If  the  different  parta 
can  stand  together.  The  words  of  a  deed  are  to  be  taken  as  the  grantor's,  and  any 
ambiguity  or  nooartolnty  la  to  be  resolved  In  favor  of  the  grantee;  but  technical 
rules  of  construction  are  not  to  be  so  applied  as  to  deftet  the  manifest  intention  ol 
the  parties. 

4.  SaMB — DlSORIFTTOM— EXOBRIOjrs, 

Where  the  grant  la  in  general  terms,  a  particnlarttotntlon  Is  good;  andaoalaoa 
general  dMcnption  of  huid  conveyed  by  deed  m^  be  lunitad  mad  lestrained  by  a 

particular  deemription. 
B.  Savb. 

Where  a  grantor  and  Us  wife,  who  had  been  In  possession  without  oolor  of  title 
of  certain  village  lots,  (In  oonneotion  with  others  in  the  same  block  held  under  a  tax 
iiXie  which  appeared  of  record,)  under  dreumstancea  tending  to  show  adverse  poa- 

sesslon  thereof,  the  lots  being  situated  In,  and  a  part  of,  blO(£  10,  (according  to  the 
plat  of  a  certain  addition,}  executed  a  deed  to  a  purchaser  cont^ntng  the  following 
description,  vit. :  "All  of  blocks  10  and  11, "  (in  the  same  addition,)  **intending  to 
convoy  only  those  lots  in  said  blO(to  10  sad  11  which  have  been  quit^almed  to  the 

fiarties  of  tue  first  part,  or  either  of  them,  by  oonveyance  of  tax  titlea,"  held,  that 
here  passed  by  the  deed  only  such  lots  as  were  acquired  under  the  conveyance  of 
tax  titles. 

8.  AdVBRSB  PoSBBBSIOH  — HOflTILB  ElTTBT — GOIITINOODB  HOLDIKO — SUOGXSSITB  OCCO- 
PANTS. 

•   To  make  a  case  of  adverse  possesion  which  will  be  recognized  as  equivalent  to 
title,  it  must  have  been  continued  for  the  statutotr  time  under  the  original  hosUle 
entry;  and  each  succeedingoccupant  must  show tftleunder  his  predeDWSor,andIiis 
possMSlon  be  referable  to  such  entry.i 
(Syllabu*  by  the  Court) 

Appeal  from  district  court,  Hennepin  county;  Hea,  Jndge. 

2).  A.  Secombe,  for  St.  Paul  Jb      P.  Uy>  Co.,  appellant.  A.  B,  Jaekion, 

for  Charles  Witt,  respondent. 

VAKDERBUitoH,  J.  The  plaintiff  seeks  to  recover  damages  against  the  de- 
fendant, for  certain  acts  of  trespass  to  several  village  Iota  alleged  to  belong  to 

■Baspeotlng  the  Character  of  ocoapancy  that  will  oonstltirte  adverse  possession,  MS 
Uerrlll  V.  Toblu,  80  Fed.  Rep.  798;  Roots  v.  Beek,  (Ind.)  0  N.  B.  Rm.  OW,  and  nolsi 
Murray  V.  Hudson,  (Mich.)  M  N.  W.  Rep.  dBO,  and  note;  Martib^  v.  IMvIa,  (Minn.)  9 
N.  W.ltoD.  22U:  Kiuhards  V.  Smith,  (Tex.)  4  S.  W.  R«p.  571;  Baum  v.  Shooting  Ci&b, 
(N,  G.)  a  S.  B.  Rep.  m.  — '  *      '  -w       .  — » 
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him.  and  speciflcallydeBcribed  as  lots  8»  9, 10»  11, 12,  IS,  and  14,  In  blbck  10, 
in  Demmon'a  addition  to  Kortb  Minneapolis,  aecording  to  the  recorded  plot 
of  the  same.  The  pleadings,  however,  admit  that  tlie  defendant  has  duljr 
taken  and  appropriated  for  its  r^lroad.  by  virtue  of  oondemnation  proceedingSf 
under  Gen.  St.  1878,  tit.  1,  o.  34,  lot  13,  the  front  56  feet  of  loto  8  and  9,  and 
also  that  part  of  the  street  lying  in  front  of  and  adjoining  lot  14,  Hbove  de- 
scribed, and  that  it  has  built  its  r^road  upon  the  front  53  feet  of  lots  8  and 
dover  and  upon  the  front  portions  of  lots  lOiindll,  and  in  the  street  in  frant 
•cl  lots  12  and  IS,  and  in  the  street  over  the  strip  condemned  in  front  of  lot  14. 

1.  As  respects  lots  8,  9»  and  13,  the  trespasses  complaineil  of  consisted  in 
«xcavations  or  embankments  caused  to  be  made  by  the  company  in  that  half 
■of  the  street  in  front  of  and  next  adjoining  the  lots.  By  the  descriptions 
under  which  the  lots  were  condemned  and  appropriated,  the  company  took 
presumptively  to  the  center  of  the  street;  and,  subject  to  the  rights  of  the 
puljlic,  the  defendant  may  enter  upon  and  may  use  that  portion  of  the  street 
■BO  acquired  for  its  improvements,  just  aa  it  may  use  and  occupy  any  other  por- 
tionsof  the  lots  in  question.  Under  a  description  of  village  lots  eo  nomine, 
as  platted,  the  land  in  the  street  passes  as  parcel  of  the  lots,  and  not  asappurtff- 
nant.  In  re  Bobbins,  84  Minn.  99,  24  K.  W.  Rep.  356.  And  under  that  do- 
scription,  the  title,  right,  or  interest  acquired,  whatever  it  be,  in  the  street  is 
presumed  to  be  included  in  the  estimation  of  the  value  or  damages  in  the  con- 
demnation proceedings,  and  such  estimation  is  usually  deemed  U>  be  the  value 
of  the  lot  aa  described,  whether  In  such  proceedings  under  railway  charters, 
the  company  requires  the  fee  or  the  land  for  its  corporatopurposesonly.  Jiob- 
bint  T.  Saiiroad,  22  Minn.  287.  Ko  damages  were  recoverable  by  plaintiff 
for  the  alleged  trespasses  to  these  lots. 

2.  The  defendant  has  acquired  no  part  of  lot  14,  save  that  portion  which 
lies  in  the  street,  and  plaintiff  alleges  ownership  and  possession  of  the  btilance 
of  the  lot.  The  evidence  tends  to  show  that  he  was,  at  the  time  of  the  alleged 
trespass,  in  the  possession  thereof,  and  justifies  an  allowance  of  damages  in  his 
favor.  It  is  not  material  to  inquire  whether  he  produced  any  other  evidence 
of  title  in  himself,  sinue  possession  was  prima/ania  suBtcient  against  a  mera 
trespasser.    SheHn  v.  BracJeett,  30  N.  W.  Rep.  551,  552. 

8.  As  to  the  lots  10,  11,  and  12,  the  defendant  established  on  the  trial,  by 
indisputable  evidence,  its  ownership  of  the  paper  title  regularly  derived  from 
the  patentee  of  the  United  States,  and  is  the  actual  owner  thereof  in  fee,  and 
entitled  to  the  possession  of  the  sam«>,  unless  its  grantors  were  disseized  and 
barred  by  an  actual  adverse  possession,  which  has  inured  to  the  benefit  of 
plaintiET,  and  ripened  into  a  right  of  possession  equivalent  to  title. 

The  plaintiff,  to  support  his  title,  ofFered  evidence  tending  to  show  that  one 
Peter  Poncin,  who  had  no  color  of  title  to  these  lots  on  or  before  tlie  year 
1864,  entered  and  occupied  block  10,  in  wliiuh  they  are  included  in  connection 
with  the  adjoining  blocks  9  and  11,  which  were  all  inclosed  togetlier,  includ- 
ing the  streets.  The  evidence  also  tended  to  prove  that  Poncin  hail  and 
claimed  title  to  block  9,  except  one  lot,  and  upon  this  block  he  resided  and 
erected  substantial  improvements;  and  blocks  10  and  11,  which  were  inclosed 
in  part  by  line  fences  of  the  neighbors,  connected  by  a  fence  built  and  main- 
tained by  him,  together  with  the  intervening  streets,  were  used  by  him,  in 
connection  with  block  9,  chwfly  for  pasturage  and  tillage.  Ills  occupancy 
continued  down  to  the  year  1871,  when  he  mode  a  sale  and  conveyance  to  one 
Fluhrer,  who  immediately  entered  into  poss^ion,  lived  upon  block  9.  and 
used  and  occupied  the  other  blocks  as  Poncin  had  done.  After  several  years, 
Fluhrer  died;  but  his  widow  continged  in  possession  until  she  sold  to  the 
grantor  of  plaintiff  in  the  year  1879,  wlio  immediately  succeeded  to  her  pos- 
session, and  hiis  since  retained  the  same.  No  deeds  or  recoi'd  evidence  of 
these  sales  and  transfers  were  intriHluced  by  plaintiff,  though  admitted  to 
be  in  writing;  but  the  plaintiff  claims  that  it  sufficiently  appeai-s  from  theevl- 
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dence  In  his  behalf  that  the  entry  of  Foacin  was  hostile,  and  the  posseasion  ad- 
verse, to  the  present  time,  and  that  the  possession  of  the  several  uuccessi  ve  oc- 
cupants was  connected  and  continuous. 

Whether,  upon  a  careful  examination  and  analTSia  the  plaintiff's  evidence 
would  be  found  to  sustain  this  contention,  we  deem  it  unnecessary  to  decide, 
for  ttie  reason  that  we  are  of  the  opinion  that  the  record  evidence  of  the  trans- 
fers referred  to  introduced  by  the  defendant,  make  it  manifest  tliat,  as  respects 
the  three  lots  in  question,  there  was  no  privity  between  the  several  successive 
occupants,  and  that  the  pIiUntifE  has  nut  yet  aoquired  tltie  thenito  by  adverse 
possession. 

It  appears  that  in  1863  a  tax  deed  the  seven  lots  described  in  the  com- 
plaint, and  certain  lots  in  block  11,  was  issued  by  the  auditor  of  the  county-  to 
a  tax  purchaser.  In  1874  the  owner  of  tlie  title  to  lots  10, 11,  and  12  in  con- 
troversy bought  in  and  acquired  the  interest  of  such  tax  purchaser,  and  in 
1867  the  owner  of  the  tax  title  conveyed  his  interest  in  block  10,  except  the 
three  lots  last  above  mentioned,  to  Catherine  Ponoin,  wife  of  Peter  Poncin. 
and  thereafter,  in  October  of  the  same  year,  a  lease  was  executed  and  placed 
on  record  by  Osthetlne  Poncin  and  husband  to  one  Keegalsperger,  of  all  the 
lots  in  block  9,  except  lot  7,  and  in  addition  15  lota  In  blocks  10  and  11,  but 
excepted  therefrom  lots  10, 11,  and  12  aforesaid,  and  such  lease  expressly  re- 
cited that  the  title  to  the  15  lota  referred  to  was  a  tax  title.  The  conveyance 
of  the  Fondns  to  Fluhrer  was  a  quitclaim  deed,  dated  May  15, 1871,  and 
recorded  May  18, 1871.  The  description  thoein  was  aa  follows:  *'A11  of 
block  9,  and  also  all  <d  blocks  10  and  11,  Denman's  addition  to  Xorth  Min- 
neapolis, intending  to  convey  only  those  lots  in  said  blocks  10  and  11  which 
have  beeh  quitclaimed  to  said  parties  of  the  first  part,  or  either  of  them,  by 
conveyance  of  tiUE  titles.  In  the  said  block  9,  there  Is  excepted  lot  7,  as  not 
belonging  to  the  said  parties  of  the  first  part."  On  the  first  day  of  May, 
1879,  the  deed  under  which  plaintiff  claims  was  executed,  and  afterwards 
duly  recorded,  and  contained  a  description  of  the  same  15  lots  in  blocks  10  and 
11  above  mentioned  as  being  acquired  under  the  tax  sale,  but  did  not  include 
lots  10, 11,  and  12,  blo<^  10,  in  question  here. 

We  are  now  to  consider  the  exception  of  the  defendant  to  Qie  refusal  of  the 
court  to  instruct  the  Jury  that,  upon  the  evidence  in  the  case,  they  could  not 
find  a  verdict  for  any  damages  In  relation  to  these  particular  lots.  Admitting 
that  the  evidence  of  plaintiff  tended  to  prove  adverse  possession  by  ttie  Poncins 
of  the  three  blocks  while  they  were  In  the  occnpation  tbere(tf,  the  defendant 
claims  that  Flufarer's  possessicm  under  them  must  be  deemed  to  be  limited  to 
the  land  described  in  th»  deed  of  Poncin  to  him,  which,  as  it  contends,  does 
not  include  these  lots.  The  plaintiff,  however,  insists  that  the  granting  clause 
in  that  deed  covers  the  whole  of  the  ttuee  blocks  9, 10,  and  11,  and  is  not  affected 
by  the  U  mitations    exceptions  therai  n  following  the  designation  of  the  blocks. 
But  this  constrn^onof  the  description  in  thai  deed  is,  we  think,  too  narrow. 
Technical  rules  of  interpretation  are  not  favored,  and  are  not  to  be  so  applied 
aa  to  defeat  the  intention  of  the  parties.  The  books  say,  in  general  terms, 
"the  first  deed  uid  the  last  will  shall  prevail."   "If  two  dauses  or  parts  of  a 
deed  are  repugnant  one  to  the  other,  the  first  shall  be  received,  and  the  last 
rejected."  These  are  general  rules,  the  principles  of  which  are  applicable  in 
proper  cases,  but  are  not  to  be  invoked  unless,  upon  a  fair  construction  of 
their  meaning,  such  clauses  are  found  irreconcUtU)le;  and,  of  course,  have  do 
application  where  the  language  and  interpretation  are  not  doubtf  uL   But  the 
words  of  the  deed  are  to     taken  as  the  grantor's,  and  any  ambiguity  or  un- 
certainty is  to  be  resolved  in  favor  of  the  grantee.   Pike  v.  Monroe,  36  Me. 
315;  CuUer  v.  Tuifta,  3  Pick.  276;  Wadrtnan  v.  Andreuta,  14  B.  I.  595. 

The  cardinal  rule  of  construction  is  to  ascertain  and  give  effect  to  the  in- 
tention of  the  parties  to  the  deed;  and  to  this  end  the  court  must  consider  all 
IMuts  of  the  instrument  and  the  construction  must  be  upon  the  enUxe  deed, 
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and  not  upon  disjointed  parts  of  it.  And  If  tbe  langaage  Ib  omblgnoua  and 
it  Is  necessary  in  order  to  asoertfUn  the  intent  of  the  parUes*  evidence  of  the 
drcumstancee,  indudlng  the  situation  of  the  parties  and  of  tbe  property,  and 
the  state  of  the  title,  may  be  received.  French  t.  CaTharU  1  K.  Y.  102; 
ITorriB  ▼.  Beyaa,  13  N.  Y.  283;  Jaokaon  v.  Myen,  3  Johns.  395;  Coleman  v. 
JSeaoh,  97  K.  Y.  653;  AtuMan  v.  Davidnon,  21  Minn.  119, 120.  It  Is  com- 
petent for  the  grantor  to  conv^  such  interest  in  or  portion  of  his  lands  as  he 
chooses,  and  to  adopt  any  suitable  language  to  evidence  such  intention,  and 
too  much  stress  is  not  to  be  laid  on  the  grammatical  construction  or  forms  of 
expression  used,  if  his  intention  is  evident  from  the  instrument;  and  there 
is  no  principle  which  prevents  giving  effect  to  the  intention  thereby  clearly 
indicated.  Bates  v.  Foster,  59  Me.  160.  An  exception  is  good  whei-e  the 
granting  part  of  the  deed  is  in  general  terms.  4  Kent,  Comm.  *4€d.  "It  is 
void  when  the  exception  is  as  large  as  the  grant,  or  the  excepted  part  be  specif- 
ically granted."  Id.  Thus  a  block  is  a  general  description  as  respects  the 
lots  therein,  and  an  exception  of  lots  in  a  grant  thereof  is  good.  But  tbe  ex- 
ception of  one  of  several  lots  specifically  granted  would  be  void  for  repugnancy. 
So,  also,  the  rule  is  well  settled  that  a  general  description  of  land  conveyed  by 
deed  may  be  limited  and  restrained  by  a  particular  description.  Woodman  v. 
Lane,  7  K.  H.  241;  Sprague  v.  Snow,  4  Pick.  54,  56;  Ajustrtan  v.  Davidson, 
21  Minn.  119. 

In  Sates  v.  Foster,  supra,  the  description  of  certain  lands  granted  was 
followed  by  these  words:  Meaning  hereby  to  convey  to  the  said  Bates  the 
same  premises  and  title  conveyed  to  me  by  David  Witban,  and  no  more.^ 
The  case  closely  resembles  this.  It  was  held  that  tbe  interest  acquired  by  the 
grantor  from  Withan  alone  passed.  Says  the  court:  "The  defendant  in  his 
deed  says  he  intended  to  convey  the  same  he  received  from  Withan;  and  no 
more;  but  it  is  said  these  words  are  repugnant  to  what  goes  before,  and  are 
therefore  void.  Such  a  construction  is  not  admissible,  unless  they  are  neces- 
sarily so  Inconsistent  that  both  cannot  stand  together.  WImtever  may  have 
formerly  been  the  rules  of  construction  in  this  respect,  in  modern  times  they 
have  given  away  to  the  more  sensible  rule  which  is,  in  all  cases,  to  give  effect 
to  the  intention  of  the  parties,  if  practicable,  when  no  principle  of  law  is  there- 
byviolated."  Mete.  Cont.  290;  Miller  v.  iZaflraati  Co.,  90  N.  Y.  430.  Sub- 
iitantiHlly  similar  clauses  received  a  similar  interpretation  in  Flagg  v.  Bean, 
25  N.  H.  49;  Oushy  v.  Jones,  73  JT.  Y.  621;  and  Bent  v.  Rogers,  137  Mass. 
194. 

In  the  deed  before  us  the  exception  of  lot  7,  in  block  9,  is  clearly  good;  and 
as  to  blocks  10  and  11 ,  the  intention  to  include  only  the  lota  which  the  grantor 
had  acquired  from  the  tax  purchaser,  and  to  except  the  others,  is  equally  dear. 
Ko  person  of  ordinary  understanding  could,  upon  inspection  of  the  deed,  fail 
to  discover  such  intention.  And  the  deeds,  which  were  alt  recorded,  showed 
just  what  lots  he  liad  acquired  title  to,  and  the  nature  of  his  title. 

Fluhrer  went  into  possession  under  this  deed,  which  is  the  evidence  of  what 
he  purchased,  and  Poncln  abandoned  the  possession.  The  transaction  indi- 
cates tliat  the  latter  did  not  claim  these  lota  as  owner,  and  that  he  considered 
his  occupancy  thereof,  sandwiched  as  they  were  between  the  lots  which  he  held 
under  the  tax  deed,  and  Included  in  one  general  inclosure,  as  merely  precari- 
ous. The  possession  of  Fluhrer  must  be  referred  to  the  deed,  and,  as  to  these 
lots,  there  was  no  privity  between  him  and  Poncin.  He  merely  succeeded  to 
the  possession  of  the  latter,  but  there  was  no  unity  of  possession  under  an  orig- 
inal hostile  entry  by  Poncin.  As  held  in  Sherin  v.  Brackett,  30  K.  Vf.  Rep. 
552,  to  establish  adverse  possession  it  need  not  be  continued  In  the  same  per- 
son; but,  when  held  by  different  persons,  it  must  be  shown  that  privity  existed 
between  them.  Each  succeeding  occupant  must  show  title  under  his  prede- 
ceffior  in  order  to  link  his  possession  with  that  of  the  latter  under  the  original 
entiy.  Ang.  Lim.  §  413;  ChrUty  t.  AJifordi  17  How.  604;  San  Francisoo 
v.35N.w.no.lO — 55 
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T.  FtUde,  37  Gal.  353.  Thus,  as  between  testator  and  devisee  or  ancestor  and 
h^,  the  disseiun  conimenced  hy  the  former  is  continued  in  the  latter  in  ac- 
cordance with  hia  title,  and  Is  referred  to  the*  arlginid  entry.  It  is  plalnlj 
distinguishable  from  a  case  of  succesaive  entries  aiul  new  disseizins.  Hayms 
T.  Boardman,  119  Mass.  415. 

The  possession  of  the  heir  or  purchaser  Is  regu^ed  a  continuance  of  that 
of  the  ancestor  or  grantor  on  Recount  of  his  privity  of  title  to  the  land. 
/aonard  v.  Leonard,  7  Allen,  282.  If  there  Is  no  privity,  a  new  and  distinct 
disseizin  is  made  hj  each  disseizor.  Sawper  v.  Kendall,  10  Cush.  245.  And 
in  Ward  v.  Bartholomew,  6  Pick.  409,  it  was  distinctly  held  that,  where  a 
dlss^or  conveys  part  of  the  land,  and  the  grantee  under  color  of  the  deed  en- 
ters upon  the  whole*  the  possession  of  the  firsi  disseizor  will  not  avail  the 
grantee  in  regard  to  the  part  not  embraced  in  the  deed.  No  connected  or 
Gootinuous  adverse  possession  is  shown  in  this  case  between  Poncin  and 
Fluhrer,  or  between  Fluhrer  and  the  plalntilt,  and  Foncln^s  deed  expressly 
excludes  these  lots  from  the  sale  and  oonveyance  made  by  him;  and  upon  the 
record  as  presented  the  plaintiff  has  not  acquired  title  tiiereto,  and  the  in- 
sbructton  should  have  been  given  as  requested. 

Judgment  reversed  and  cause  remanded. 


Olsok  v.  St.  Paul,  H.  &  M.  By.  Co.  ' 
{Supreme  Covin  of  Minnesota.  Janiiaiy  10, 1888.) 

1.  MaSTCB  AHD  SbBVAHT— FbLLOW-SbBVUTTS— FoRBKUT  iSD  SeCTIOX  or  TKA.CK  Mui. 

The  foreman  of  a  gang  of  section  or  track  men  engt^ed  in  the  diapharge  of  his 
ordinary  dnties  in  the  oonrse  of  his  employment  is  a  feiIow''8eiTBnt  with  toim.* 

9.  Savb— Buu  or  SaahOTMsm—'Rmnaxa  Spboiai.  Thumb  witbout  Notiob. 

Whereltls1toe«tal^riiedpractieaandon»oJth»nae»of  aiiilwarooflipeiiy  to 
run  special  or  irregular  trains  at  any  time,  without  notice  In  adranoe  to  station 
agents  or  section  men,  who  are  required  to  govern  themselves  accordingly,  and  it 
appears  from  the  evioenoe  that  an  engine  with  snow-plow  is  a  train  of  that  class, 
?(«la,  that  sending  out  socb  a  train  over  the  road,  in  a  storm,  without  snoh  noUoe. 
was  not  negUgenoe,  but  that  the  risks  to  trock-men  atten<uiig  its  use  are  among 
those  assumed  by  such  employes,  If  they  are  Informed  of  the  rule,  or  If,  from  their 
observation  and  knowledge  of  the  practice  of  the  company  in  respect  to  numliif 
sach  trains,  they  knew,  or  ought  to  have  known,  in  the  exercise  of  ordinary  tnteUT 
genoe  and  reasonable  prudeooe,  that  snob  a  tr^  might  be  ezpeoted.* 

8.  Baio— EMowumas  ov  Dakobb. 

Upon  the  evidence  In  tids  case,  held  error  for  itae  court  to  refuse  to  charge  the 

Jury  that  If  the  Injured  employe  knew  of  nufli  uage  and  pcaotioe  of  the  oon^aiqr, 

IMS  could  not  recover. 

{SvUabm  by  the  Court) 

Appeal  from  district  court.  Grant  county;  Baxzeb.  Judges 
J.  W.  Reynolds,  for  Olson,  reepoudent.    W,  S.  Bmitk  and  R,  S,  Gdhaka, 
tor  St.  Paul,  M.  &  M.  By.  Co.,  appellant. 

'  Upon  the  point  as  to  who  are  fdlow-aerrants  within  the  meaning  of  the  role  ez- 
emp^g  the  master  fnnn  UaUUty  toe  injarles  teoelntd  by  an  employe  tiirongh  the  neg- 
ligence of  a  oo^erraut,  see  Beddofa  r.  Railroad  Co.,  (Uuul)  16  Fae.  Rep.  283,  and  note; 
Vim  WiekleT.  R^wayOo.,S8Fed.ItoP*878;  ThehnanT.HoeUer,  (XowaJMN.W.B^ 
786:  Railroad  Co.  v.  De  Azmond,  (Tenn.)  6  S.  W.  Bep.  000;  Ridlroad  Co.  t.  Korment, 
(Vi)4B.E.Bep.81l. 

'A  flwrant,  knowing  the  hanrdi  of  hii  employment  as  the  buriness  Is  oondocted, 
cannot  recover  for  Injuries  received  while  engaged  therein,  on  the  ground  that  there 
was  a  safer  way  for  conducUng  the  buslneu,  the  adoption  of  which  would  have  pre- 
vented the  Injury.  Naylor  v.  Railway  Co.,  (Wis.)  11  N.  W.  Rep.  24,  In  geuMul,  as  to 
the  risks  of  employment  assnmed  by  a  servant  on  entering  the  service  m  his  maat^, 
see  Railway  Co.  v.  Frawley,  (Ind.)  9  n.  E.  Rep.  6M,  and  note;  Si^ultx  v.  Railway  Co., 
(Wis.)  81  N.  W.  Bep.  SSI,  and  note:  RaUway  v.  Bradford,  (Tex.)  8  8.  W.  Bep.  606,  and 
note:  Hewitt  v.  Bailroad  Co.,  CUixk.)  M  N.  W.  Heo.  8S9,  and  note;  Soott  t.  Itailwaj 
Oa,  (Or.)  18  Pmx  Rep.  06. 
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yAHSERBUBGH.  J.  The  plalntlfl'&  inteetate  was  one  of  a  gang  of  Bectlon- 
men  employed  by  defendant  on  the  line  of  its  road*  under  the  direction  of  a 
f  orwnan  who  had  charge  of  the  men  on  the  particular  section  where  he  was 
killed  by  a  snow-plow  while  engaged  with  others  with  a  hand  oar  on  the 
track.  They  appear  to  have  been  engaged  in  their  ordinary  work  under  the 
direction  ot  the  foreman,  who  was  present  with  them,  and  who  was  also 
killed  by  the  same  accident.  Tb^  had  been  shoveling  snow,  and  were  at  tlie 
time  returning  to  the  section-house  with  the  car,  in  the  midst  of  a  severe 
storm  of  snow  uid  wind.  In  consequence  of  which  they  did  not  hear  or  see 
the  approach  of  the  engine  and  snow-plow  in  time  to  make  their  escape. 

1.  The  foreman  was  a  fellow-servant  with  the  deceased,  and  in  the  dis- 
charge of  Ills  duties  did  not  represent  the  master  aa  such,  and  for  his  acts  or 
omissions  in  the  discharge  of  such  duties  In  the  course  of  his  employment,  the 
defendant  was  not  liable.  Cook  v.  Railway,  84  Minn.  47,  24  N.  W.  Hep. 
3U;  Broton  v.  Bailway,  31  Minn.  553,  18  N.  W.  Bep.  834;  Broum  v.  Rail- 
road, 27  Minn.  162,  6  K.  W.  Kep.  484;  Fraker  v.  Railtoaj/,  82  Minn.  57, 19 
N.  W.  Bep.  849;  Capper  v.  Railwaji,  103  Ind.  308,  2  N.  E.  Rep.  749,  and 
cases  cited.  We  are  not  now  speaking  of  the  duty  of  the  master  to  make 
known  in  some  suitable  way  to  the  servant  the  existence  of  risks  not  known 
to  him,  and  which  he  has  not  impliedly  assumed  in  his  contract  of  employ- 
ment.  Snffine  Worka  v.  Randall,  50  Amer.  Bep.  801, 100  Ind.  29a 

2.  The  admissions  in  the  reply  eliminate  from  the  case  ail  questions  of 
negligence  on  the  part  of  the  company  in  respect  to  the  running  and  operti- 
tion  of  the  engine  and  snow-plow,  and  affirm  that  the  usual  and  proper  sig- 
nals were  given  on  approaching  the  station,  and  that  **the  said  engine  and 
snow-plow  were  run  and  operated  in  a  careful  and  prudent  manner,  and  at  a 
proper  rate  of  speed,  by  defendant's  servants  then  in  charge  thereof,  and  that 
they  were  personally  guilty  of  no  negligence  in  the  premises. "  so  that  the 
only  remaining  questions  are  whether  the  defendant  owed  the  duty  to  tlie 
section-men  to  give  them  special  warning  of  the  fact  that  the  snow-plow  was 
sent  out  over  that  division  of  the  road,  or  had  failed  in  its  duty  to  inform  the 
men  of  its  rules  permitting  wild  or  extra  trains  to  be  run  without  special  no- 
tice or  warning  to  the  men  of  tlwlr  approach  and  requiring  them  to  govern 
themselves  accordingly. 

3.  The  rules  of  the  company  referred  to,  and  which  were  put  la  evidence, 
are  as  follows:  "Bule  66.  No  notice  will  be  given  to  station  agents  of  the 
passage  of  irr^ular  trains,  and  they  will  govern  themselves  accordingly." 
"Bule  70.  Track  and  bridgemen  must  use  the  utmost  caution  at  all  times,  as 
under  the  telegraphic  system  of  running  trains  a  train  may  be  expected  at 
an;  moment.  No  notice  whatever  will  in  any  case  be  given  of  the  ptiasage 
of  extra  trains,   foremen  will  govern  themselves  accordingly." 

The  evidence  in  the  case  shows  that  r^ular  trains  run  according  to  sched- 
ule time,  and  that  wild,  special,  or  extra  trains  run  at  any  time,  and  that  an 
engine  and  snow-plow  is  a  train  of  this  class,  of  whose  approach  no  notice 
is  given  under  the  rules  and  practice  of  the  company.  Now.  if  the  deceased 
and  his  fellow  section-men  knew,  or  from  their  observation  and  information 
about  the  running  of  the  trains  ought,  in  the  exercise  of  ordinary  intelligence 
and  prudence,  to  have  known,  that  an  extra  or  wild  train  might  come  over 
the  road  at  any  moment,  without  notice,  they  must  be  deemed  to  have  as- 
sumed this  as  one  of  the  hazards  incident  to  the  employment.  (Railway  Co. 
V.  Leech,  41  Ohio  St.  891;  McQrath  v.  Railroad  Co,^  18  Amer.  &  Eng.  B. 
Gas.  6;  Railroad  Co.  v.  Waohtert  60  Md.  895;)  and  we  are  unable  to  see  why 
there  should  be  any  exception  in  the  case  of  a  snow-plow,  or  that  the  act  of 
sending  out  the  snow-plow  over  the  line,  in  this  particular  instance,  was  in 
itself  negligent  or  wrongful  under  the  rules  referred  to.  There  does  not  seem 
to  be  any  reason  why  at  that  season,  lund  in  such  a  storm,  a  snow-plow  might 
not  with  as  much  reason  be  expected  as  any  other  extra  train.  The  employes 
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of  the  company  are  presumed  to  underatand  the  nature,  use,  and  operation  of 
snow-plows,  and  that  they  are  liable  to  be  run  frequently  over  the  road  in  the 
proper  season,  as  well  during  storms  as  at  other  times,  and  if  any  extra  risk 
attends  their  use  it  must  be  met  by  corresponding  care  and  caution  on  the 
part  of  the  men.  Railroad  Co.  r.  Hester,  21  Amer.  &  Eng.  B.  Gas.  537; 
Hughes  t.  Railroad  Co.,  27  Minn.  140.  6  N.  W.  Eep.  553. 

4.  This  brings  us  to  the  consideration  of  the  evidence  on  the  question  of 
the  notice  or  knowledge  which  the  deceased  tiad  in  respect  to  the  established 
rules  and  usage  of  the  company  in  running  extra  trains  without  notice.  T\v* 
complaint  alleges  generally  that  the  "defendant  negligently,  wrongfully,  and 
suddenly,  without  previous  warning,  notice,  or  announcement,  ran  its  snow- 
plow  over  its  line  from  an  easterly  direction"  upon  and  over  the  deceaseil. 
This  the  answer  denies,  and  sets  up  and  relies  npon  the  existence  of  the  rules 
above  quoted.  It  is  undoubtedly  the  rule  that  the  burden  rests  on  the  plain- 
tiff asserting  a  breach  of  duty  by  the  defendant  to  prove  it.  Fraker  v.  Hail- 
toay  Co.,  32  Minn.  59,  19  N.  W.  Rep.  349.  But  where,  as  in  this  case,  Itie 
defendant  admits  that  the  train  was  run  without  any  precaution  or  notice  in 
advance  that  a  wild  train  was  to  be  expected,  and,  to  rebut  any  presunaption 
of  negligence  In  the  premises,  relies  upon  its  rule  dispensing  with  such  notice, 
it  is  incumbent  on  tbe  defendant,  in  order  to  give  effect  to  it,  to  show  that  its 
employes  were  duly  informed  of  the  rule,  or  have  such  knowledge  of  the 
usage  and  practice  of  the  company  in  the  premises  as  would  be  equivalent 
thereto,  and  fully  acquaint  them  with  the  dangers  arising  from  this  par- 
ticular caose.  There  may,  perliaps,  be  some  question  whether  this  issue  was 
fairly  tendered  by  the  complaint ;  but  the  defendant  appears  to  have  so  treated 
it,  and  the  case  seems  to  have  been  tried  on  that  theory.  As  the  foreman 
waa  also  killed  in  the  collision,  evidence  had  to  be  obtained  from  other 
sources.  How  long  the  deceased  had  been  engaged  in  this  service  does  not 
appear,  but  the  evidence  shows  that  he  must  have  been  engaged  so  for  a  week 
at  least  before  the  aooident,  but  it  fftils  to  show  that  the  rules  were  ever  shown 
orfumished  to  him,  and  there  is  some  evidence  tending  to  show  they  were  not. 
By  the  terms  of  rule  70  (and  the  same  fact  appeared  by  other  evidence)  it  was 
undoubtedly  tbe  duty  of  the  foreman  to  inform  the  men  under  hira  that  trains 
might  be  expected  without  notice,  and  to  warn  them  of  tbe  danger;  and  as 
this  was  the  duty  of  the  master,  he  must  pro  fuus  vice  be  held  to  represent 
the  master,  and  his  n^lect  or  omission  of  this  duty  would  be  that  of  the  mas- 
te€.  Slater  v.  Jetoett,  85  2f.  Y.  71  ■  But  if  the  section-men  acquired  knowl- 
edge of  the  facts  and  risks  from  other  sources,  and  had  learned  that  the  rule 
and  practice  of  the  company  were  to  send  out  extra  trains,  vrithout  notice, 
and  that  section-men  were  obliged  to  be  always  on  the  lookout  therefor,  then* 
by  continuing  in  the  service,  they  would  he  considered  as  voluntarily  assum- 
ing the  risks  from  this  cause  as  well  as  others  connected  with  the  employ- 
ment. Hagkin  v.  Railroad  Co.,  65  Barb.  134.  Tbe  evidence  tended  to  show 
that  a  quarter  ormore  of  the  trains  sent  out  are  specials  or  extra, — despatched 
without  notice, — and  that  such  is  the  uniform  practioe  of  the  defendant,  and 
that  during  the  month  of  Febniary,  1884.  to  the  date  of  the  accident,  such 
trains  over  that  section  of  tbe  road  averaged  one  or  more  each  day;  and  also 
that  tbe  exigencies  of  the  business  and  tbe  impracticability  of  notifying  sec- 
tion-men in  advance,  owing  to  the  nature  of  their  work,  extending  over  miles 
of  track,  and  often  remote  from  telegraph  stations,  obviously  rendered  it  nec- 
essary to  dispense  with  notice,  and  to  adopt  the  present  uniform  practice  in 
conformity  with  rule  70.  And  this  fact  itself,  and  the  nature  of  the  emplt^- 
ment.  would  naturally  suggest  the  importance  of  extra  caution  on  tbe  part  of 
the  men.  and  a  reason  for  the  rule.  Vfe  think,  tlierefore,  there  was  evidence 
for  the  consideration  of  the  jury  tending  to  prove  that  the  deceased  bad  no- 
tice oi  the  usage  of  the  company,  and  that  it  was  error  for  the  court  to  refuse 
the  defendant's  &nt  request  to  charge  the  jury  to  the  effect  that  If  th^  should 
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find  that  the  deceased  knew  of  such  usage  and  practice  of  the  oompany.  he 
could  not  recover.   There  must  therefore  be  a  new  trial* 
Order  reversed*  and  new  trial  granted. 


HoAQLAND  e.  Yah  Etten  et  al. 

(Supreme  Court  of  NebTaOta.  January  6, 1888.) 

1.  A0TI02T— Rbai<  Fabtt  in  Intbrbbt. 

The  real  party  in  interest  under  secrtion  28,  Code,  U  tbe  poEwm  entitled  to  the  stsUb 
of  the  suit. 

3.  Sakb — AesiaKBB  inraocrT  Iittbbest  omNor  Sus. 

A  mere  assignee  haring  no  interest  in  the  result  of  the  Bult,  but  who  obtf^ne  an 
asalgmuMit  upon  a  promiBe  to  pay  the  assiKUor  the  amount  he  may  derive  from  the 
aotioo,  is  not  uerew  party  In  Intereat,  under  aeotion  SO*  and  cannot  malptain  the 
action. 

3.  HscHAiTios*  LiBNs— Labob  urn  Matebuls  Fdbnishbd  fob  Coimu,oroB> 

While  the  owner  of  a  building  is  liable  to  material-men  and  laborers,  nnder  our 
meohanio'8  lien  law,  for  materid.  furnished  or  labor  performed  for  a  contractor  on 
such  building,  ^t,  as  a  different  rule  prevails  for  aaserttng  sooh  Hen,  tlie  owner 
nu^pleadasaaeieDse  the  fact  that  toe  labor  or  material  was  furnished  to  a  ooa- 
traotor,  aAd  that  no  lien  has  been  obtained. 

<5]/IIabu«  by  the  Ccntrt.) 

Appeal  from  district  court,  Douglas  oounty;  Waeelet,  Judge. 

This  is  HQ  action  for  the  foreclosure  of  a  mechanic's  lien,  brought  by  George 
A.  Hoagland  against  Emma L.  Van  Etten.  Andrew  Mayer*  and  Abner  Frenob. 
Judgment  was  rendered  tor  plaintiff,  and  defendant  Emma  L.  Van  Etten  ap- 
pealed. 

Da-Did  Van  Stten,  for  appellant.    Wamn  SwMzJer,  Savage  A  Marrit,  and 

Otis  If.  JBallou,  for  appellees. 

M AXWEix,  C.  J.  This  is  an  action  to  foreclose  a  mechanic's  lien  upon  cer- 
tain real  estate  described  in  the  petitiout  owned  by  Mrs.  Van  Etten.  Mayer 
claims  for  material  furnished  to  one  Haydeu,  a  contractor,  in  the  erection  of 
the  defendant  Van  Etten's  dwelling,  and  French  is  a  senior  mortgagee.  The 
amount  claimed  to  be  due  the  plaiaUfl  for  material  furnished  by  him  is  the 
sum  uf  $803.76,  with  interest.  He  also  claims  there  is  doe  blm  the  sum  of 
^17.07  upon  the  account  of  one  Andrew  L.  Wiggins,  and  the  sum  of  $18.87 
on  the  account  of  Harvey  S.  Nutting.  He  further  dainis  to  be  dne  him  the 
sum  of  $86  on  the  account  of  Anton  Gsanter  &  Co.;  and  on  tlie  acoount  of 
Xlcb.  Spellman  the  sum  at  $72 ;  and  $24  on  the  account  of  one  William  Klatt; 
918.87  on  the  account  of  Hans  Tams;  $28.82  on  the  acoount  of  Jacob  STew; 
4^.05  on  the  account  of  SulllTan  Bros. ;  $163.12  on  the  account  of  Sidney  D. 
Crawford;  $40.87  on  the  account  at  John  Leibbe;  $48  on  the  acoount  ctf 
Abner  0.  Smilley:  $21.41  on  the  account  of  N.  J.  Sander;  $58.83  on  the  ac- 
count of  James  Miuton  &  Son;  i|^13  on  tlie  account  of  Henry  A.  Eoaters. 
Tbe  plaintiff  also  alleges  "tliat  be  owns  the  above  claims  against  said  last- 
named  def^dnnt,  and  they  are  all  past  due  and  demuid  bas  been  made  on 
ttie  siiid  defendant  for  payment,  and  t^tyn^iii  thereof  was  refused,  and  no 
part  of  any  of  said  claims  has  been  paid."  The  defendant,  in  her  answer,  de- 
nies that  the  pl^ntiff  owns  the  claims  above  set  fortfai  and  alleges  that  the 
plaintiff  is  not  the  real  party  in  Interest.  On  the  trial,  tbe  court  instructed 
tbe  jui7:  '*It  will  not  be  necessary  for  you  to  d^iennine  wheUier  the  assign- 
ment was  valid  or  not;  but  you  will  allow  the  amount  due,  if  anything,  on 
each  paiticular  claim,  ^e  same  as  if  sued  on  by  tbe  original  party,  and  sub- 
ject to  the  same  defenses,  if  any,  regardless  of  Uie  alleged  assignment." 

It  is  conceded  that  the  assignments  were  merely  formal,  to  enable  the  plain- 
tiff  to  bring  the  action  for  aiJ,  and  that  he  is  not  tbe  real  party  In  interest. 
In  justification  of  this  course,  the  plaintiff's  attorney  cites  i^uneroy  on  Beme- 
di al  IZights  A  Bemedies,  g  132.  In  all  the  cases  cited  by  Mr.  Fomeioy  in  flap- 
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port  of  Ills  proposition,  except  two,  the  plaintiff  hnd  an  interest  in  the  pro- 
ceeds resulting  from  ttie  suit.   It  was  not  a  case  of  an  entire  want  of  inter- 
est, bub  merely  a  defect  of  parties  plaintiff.   In  such  case  it  la  well  known 
that  if  one  of  the  proper  parties  brings  an  action,  and  no  objection  is  made 
for  defect  of  parties,  he  m&y  maintcdn  the  action  although  others  should  be 
brought  in;  as,  in  case  a  debt  is  assigned  as  collateral  security  for  u  less  sum 
than  the  value  of  the  debt,  the  assignee  may  maintain  an  action  on  the  secu- 
rity, although  the  assignor,  having  an  interest  in  the  surplus,  would  be  a 
proi>er  party.   Section  29.  Code,  provides  that  "every  actiou  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  as  otherwise  provided 
in  section  thirty-two."  In  Mills  v.  JWurrjf,  1  Neb.  327,  it  was  held  that  the 
assignee  or  actual  owner  of  a  chose  in  action  is  the  proper  and  only  party  who 
can  maintain  a  suit  thereon.   This  doctrine  was  affirmed  in  Seymour  v. 
Street,  5  Neb.  99;  Hioklin  v.  Bank,  8  Neb.  463,  1  N.  W.  Rep.  135.  The 
language  of  the  statute  is  plain  and  unambiguous:  "Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except,"  etc.    This  case 
Is  not  within  any  of  the  exceptions  named,  and  therefore  must  be  considered 
with  reference  solely  to  section        If  a  party  having  no  interest  in  the  sub- 
ject-matter of  the  suit,  who  holds  simply  as  assignee,  and  is  to  deliver  to  his 
assignor  the  proceeds  of  the  action,  may  maintain  an  action  on  such  an  asai^- 
ment,  then  section  29  has  no  meaning  whatever.    We  do  not  care  to  enter 
into  a  discussion  of  the  propriety  or  impropriety  of  requiring  actions  to  be 
brought  in  the  name  of  the  real  party  in  interest.   The  statute  contains  a 
plain  provision,  which  this  court  has  no  authority  to  diar^ard.   We  hold, 
therefore,  that  an  assignee  having  no  interest  in  the  result  of  the  suit,  and 
not  entitled  to  any  portion  of  the  proceeds  thereof,  Is  not  entitled,  under  sec- 
tion 29.  to  maintain  an  action  as  the  real  party  in  interest.   Where  a  num- 
ber of  persons  hold  mechanics*  liens  against  certain  real  estate,  such  persons 
may  and  should  be  brought  before  the  court,  as  among  such  lienholders  there 
is  no  priority,  but  each  lien  should  stand  upon  its  own  separate  fbets,  in  wder 
that  issue  may  be  taken  thereon. 

The  first  answer  filed  by  the  defendant  was  to  a  great  extent  stricken 
out,  on  motion.  An  amended  answer  was  thereupon  filed,  the  sixth  and  sev- 
enth counts  of  which  were  sbricken  out.  and  the  sustaining  of  such  motion  is 
now  assigned  for  error.  Said  counts  are  as  follows:  "Said  defendant,  for  a 
further  defense  In  said  action,  alleges  the  facts  to  be  that  on  or  about  the 
tenth  day  of  September,  1883,  she  contracted  with  one  David  I.  Hayden,  a 
contractor  and  carpenter  and  joiner  in  said  city  of  Omaha,  by  a  duly  written, 
signed,  executed,  and  delivered  contract,  (a  copy  of  which  is  hereto  attached, 
marked  'Exhibit  A,*  and  hereby  made  a  part  of  this  answer.)  and  that  by 
vii-tue  of  said  eontract,  of  which  each  and  every  one  of  said  parties  had  knowl- 
edge, said  Hayden  agreed  to  and  with  said  defendant,  for  certain  and  specified 
sums  of  money. — to  be  paid  as  in  said  contract  specified,  amounting  in  all  to 
the  sum  of  •975.00,  of  which  no  payment  was  required  until  forty-five  days 
after  the  completion  and  acceptance  of  said  work  specified,  and  then  not  to 
exceed  twenty  dollars  per  month  without  interest  until  due.  with  forbearance 
of  nlne^  days  after  any  payment  became  due  beifore  action  or  foreclosure  of 
lien  oould  be  instituted,  and  of  nine  months  after  decree  and  termination  of 
action  before  said  property  could  be  advertised  for  sale  thereunder,  and  other 
conditions  of  payment,  as  In  said  contract  apeoifled, — to  oontiruct  and  txenA 
for  said  defendant,  as  In  said  contract  specified,  two  certain  and  specified  ad- 
ditions to  her  house  on  said  and  to  furnish  all  the  labtnr,  bUU,  mecfaanUm, 
and  materbUs  for  said  work  uid  building,  and  to  do  and  pevfonn  other  woit 
on  Sidd  lot,  and  f  nrnlsh  the  materials  tor  the  same,  as  in  said  contract  sped- 
fled;  and  that  whatever  materials,  ser^ces,  tmd  labor  said  pontiff,  either, 
any,  or  all  of  said  named  parties,  furnished  and  supplied  for  said  woA  and 
building  and  appurtenances,  if  any,  were  furnished  and  supplied  to  the  said 
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Hayden  under  and  by  virtue  of  tbe  said  contract,  of  which  they  each  and  all 
had  knowledge  before  famishing  or  doing  anything  whatsoever  upon  the 
same,  and  they  each  and  all  so  intended  and  furnished  nothing  whatsoever  to 
said  defendant,  and  did  nothing  whatsoever  for  her,  or  at  her  instance  and 
request,  as  they  each  and  all  well  knew  and  so  intended.  That,  in  pursuance 
of  said  contract  by  and  between  said  Hayden  and  said  defendant,  said  Hayden 
commenced  said  work,  and  employed  one  Kich.  Spellman  to  do  and  perform 
the  brick-work  specified  in  said  contract,  and  he  (Spellman)  to  furnish  all  the 
labor  and  materials  for  the  same,  as  said  Hayden  s  contractor,  being  the  sub- 
contractor of  said  work.  That  said  Spellman,  as  said  subcontractor,  agreed 
to  and  with  said  Hayden  to  do  and  construct  said  brick-work,  furnishing  lUl 
the  materials  and  labor  for  the  same,  as  in  said  original  contract  specified,  for 
the  sum  of  $11.00  per  thousand,  laid  in  the  wall,  finished  and  completed,  to 
apply  on  an  indebtedn^  of  the  said  Spellman  to  the  said  Hayden,  and  com- 
menced to  do  the  same,  but  failed  entirely  to  complete  said  work,  doing  but  a 
very  small  part  of  the  same;  and  what  he  did  do  be  did  In  violation  of  said 
contract,  and  in  such  a  shabby,  worthless  manner,  and  used  such  poor  and 
worthless  material,  that  portions  of  his  said  work  fell  down,  aod  said  defend- 
ant was  obliged  to  rebuild  the  same,  after  failure  and  notice  to  said  Spellman 
imd  the  said  Hayden ;  and  that  said  Spellman's  work,  as  aforesaid,  was  of  no 
valae  whatever,  but,  on  the  contrary,  was  a  damage  to  said  building,  and 
cannot  be  repaired  without  removing  the  same,  and  rebuilding,  damaging  said 
defendant  more  than  $500.00;  and  s^d  Hayden  and  said  Spellman  have  neither 
of  them  repaired  said  damage,  or  any  part  of  it,  notwithstanding  they  each 
had  full  knowledge  and  information,  and  were  notified  by  defendant  of  the 
same,  and  that  said  work  and  materials  furnished  were  in  violation  of  said 
contract." 

There  are,  donbtless,  allegations  In  these  counts  which  are  immaterial,  and 
probably,  had  a  proper  motion  been  filed,  could  have  been  stricken  out;  but  a 
party  is  entitled  to  set  up  all  the  defenses  he  may  have  to  an  action.  Where 
a  defense  is  set  up  that  material  was  furnished  to  a  contractor  for  the  erection 
of  a  building  for  the  defendant,  while  the  contract  between  the  contractor  and 
the  person  erecting  the  building  will  not  prevent  a  recovery,  In  a  proper  case, 
for  material  furnished,  or  labor  performed  upon  the  structure,  yet  the  time  in 
which  the  lien  is  to  be  filed  Is  limited  to  sixty  days,  while.  If  the  contract  Is 
made  with  the  owner,  the  person  claiming  the  lien  has  four  months  in  which 
to  file  the  same.  The  allegation  in  the  petition  as  to  the  date  of  filing  the 
several  liens  assigned  to  the  plaintiff  is  in  blank.  A  party  is  entitled  to  have 
a  case  submitted  to  a  jury  upon  his  theory,  provided  that  the  answer,  if  taken 
us  true,  would  constitute  a  defense  to  the  action,  and  thei'e  is  testimony  tend- 
ing to  support  the  answer. 

As  there  must  be  a  new  trial  In  this  case,  and  many  of  the  facts  are  practi- 
cally conceded. — as  that  the  defendant,  Mrs.  Van  Etten,  is  the  owner  ot  the 
lot  in  controversy, — it  would  seem  to  be  unnecessary  to  introduce  a  number 
of  the  voluminous  records  used  on  the  hearing  of  the  case;  but  this  is  a  matter 
within  the  control  of  tbe  trial  court.  Tbe  Judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  tnrtber  proceedings. 

(The  oUier  Judges  concur.) 

Gaufbell  et  al.  v.  Holland. 

{Supreme  Court  of  NOmiska.   January  6, 1888.) 

L  TKNnOB  AND  ViNDEB— Bona  Fidb  PtJacHABBB— Dbglajutions  or  VinnoB. 

The  evidence  tended  to  prove  that  tbe  plaintiff  pnrcbaMd  a  one-h&tt  interest  in 
the  property  in  Utigatltm  at  a  certain  date,  he  than  being  in  pOBseasion  as  agent  and 
conuQued  in  posseMion  nntil  a  Bnheequeot  date,  when  he  purchaud  Uib  remaining 
onft-half  interest,  tiie  question  being  the  bona  fides  of  botii  of  said  purchases  and 
salea.  Held,  thM  the  declarations  ot  the  vendor  «a  tohis  Interest  in  and  ownership 
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of  said  pro^rty,  made  after  said  purohaae  and  sale,  but  before  the  last  one,  were 
adinisBible  in  evidence  for  the  purpose  of  impeaching  plaintUTs  title,  bat  that  much 
declarations,  made  atter  the  lAst  purchase  and  sale,  were  ipadmiaalbte. 

5,  Fkaudclrnt  Convetasces — Intent  or  Giuntob — ^Etidsnce. 

On  an  issue  of  fact  as  to  whether  au  assignment,  or  transfer,  of  property  was 
made  to  hinder,  delay,  or  defraud  creditors,  It  Is  competent^  where  the  assignor,  or 
vendor,  Is  a  witness  to  inquire  of  him  wbBUiBr,  In  maWing  the  assignment,  or  tx«UB- 
fer,  he  intoided  to  deliv  or  defraud  his  czMditors.  See  Seymour  t.  IClIion,  14  N.  T. 
G67> 
8.  Sahe. 

The  same  role  ai^Ues  to  oases  where  the  assignee  or  purehaser  is  oaUed  aa  a  wlt- 
uesB. 

^  Same— EvrDEiTcit— REBTJTTiii. 

The  plaintUI,  being  a  witoees  on  his  own  behalf,  was  cross-ezamined  as  to  the 
souroa  from  wbioh  he  derived  the  money  used  in  tho  purchase  of  the  property  in  liti- 
gation, and,  having  answered  that  a  certain  portion  of  It  had  been  received  by  him 
m  payment  of  a  loan  previously  made  to  his  father,  an  attempt  having  been  made, 
as  well  in  his  further  croes-ezaminatlou  as  otherwise,  to  discredit  his  statement  in 
this  behalf,  he  was  permitted  to  testify,  in  rebuttal,  as  to  where  he  obtained  the 
funds  out  of  which  said  loan  was  made.  HebZ  no  error. 

6.  SviDEKCx— Books  or  Accoukt^Erabitbes. 

On  the  trtal,  defendants  cross-examined  the  plaintiff  as  to  oortaln  erasures  In  his 
aooount-books,  and  a  leaf  of  one  of  them  which  appeared  to  have  been  torn  out;  he 
answered  that  the  erasures  had  been  made  by  himself,  to  oorreot  errors,  and  the  leaf 
torn  out,  also  by  himself,  because  It  had  been  aocldentally  soiled  and  rendered  unfit 
for  use ;  def en&nts  afterwards  offered  said  books  in  evidence,  which  offer  was  re 
fused.   Held  no  error. 

6.  Tbiaj>— CBoaa-ExAiaiTA-noir— DisoBBTiOK  or  Trial  Court. 

When,  upon  the  examination  or  oross-examinatJuHi  of  a  witness,  a  oertain  conver- 
sation Is  drawn  from  him  in  evidence,  the  opposite  party  will  always  be  permitted 
to  oross-«Kamine  or  re-ezamine  him,  for  the  purpose  of  elioitlng  the  whole  of  such 
oonversatlon.  The  scope  of  sach  examination  is  a  question  peooliarty  for  the  trial 
court. 

7,  Same— Inbthdotioss. 

The  instructions  given  to  a  Jury  must  he  construed  together,  and  If,  when  coneid- 
ered  as  a  whole,  they  properly  state  the  law,  It  Is  sufflclnit.  Bartllng  v.  Behrerult, 
20  Neb.  811,  29  N.  W.  Rep.  4?! 


Wh«i  the  law  aiq;>lioable  to  the  pleadings  and  evidence  In  a  ease  has  lUready  been 
folly  given  \3v  instmotlonB  to  a  Juiy,  by  the  oonrt,  on  its  own  motbni.  It  is  not  error 
to  refuse  further  instmctlons.  ' 
0.  New  Trial— AFPiDAViTS—CousTER-ArriDAvrra. 

Where,  upon  a  motion  for  a  new  trial,  founded  on  afBdavits,  all  of  the  material 
facts  contained  in  snob  affidavits  are  contradicted  by  affidavits  in  resiatanoe,  the 
judgment  of  the  trial  court  denying  Moh  motion  will  ordinarily  be  npbeld. 
10,  Sahb—Nbwlt-Disoovbbxd  BviDBiro>— Cuhdlativk. 

A  new  trial  will  not  be  granted  on  account  of  newly-discovered  evldenoe  merely 
cumulative  In  Its  character. 
iSyWatnu  by  the  Court) 

Error  to  district  coart*  Sarp7  county;  TVAKELBYt  Judge. 
H.  D.  Tmtia  and  S.  H.  Wool^^  for  plaintiffs  in  error.   /.  ff.  Haidemtm 
and  Chaa.  0.  Whedon^  for  defendant  in  error. 

Cobb,  J.  This  was  an  action  in  the  district  court  of  Sarpy  county,  by  Mar- 
tin B.  Holland  against  Arteroas  W.  Campbell,  sheriff  of  Sarpy  county,  and  the 
sureties  on  his  otHcial  bond,  for  levying  on,  seizing,  taking,  and  carrying  away, 
by  the  said  sheriff,  under  an  order  of  attachment,  issued  to  him  out  of  the 
district  court  of  Chss  county,  in  an  action  therein  pending,  wherein  the  Com- 
mercial Bank  of  Weeping  Water  was  plaintiff,  and  Lawrence  Holland  and 
others  were  defendants,  of  a  certain  Rtock  of  lumber  and  building  material, 
alleged  to  be  the  property  of  said  Martin  Holland,  and  in  his  possession. 
Campbell,  the  principal  defendant,  answered,  setting  up  the  said  order  of  at- 
tachment, alleging  that  the  property  set  out  and  dracribed  in  the  plaintiff's 
petition  was  then  and  there  the  property,  goods,  and  chattels  of  Lawrence 
Holland,  defendant  In  said  order  of  attachment,  and  justifying  the  taking  of 
aaid  iiruperty  under  and  by  virtue  of  said  order;  also*  alleging  that,  the 
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time  of  aaid  levy,  the  said  Martin  B.  Holland  was  present,  and  made  no 
objection  to  said  levy  being  made,  and  made  no  claim  whatevei',  as  owner 
or  otherwise,  to  said  property,  or  any  part  thereof,  so  aa  aforesaid  levied  upon. 
Also,  that  said  property,  levied  on  as  aforesaid,  was.  at  the  time  of  said  levy, 
the  property  of  said  Lawrence  Holland,  and  was  not  the  property  of  the  said 
Martin  Holland  at  that  time,  nor  ever  was  the  property  of  said  Martin  Hol- 
land. Also,  that  whatever  pretended  claim,  title,  or  ownership  that  the  aaid 
plaintift  now  asserts,  or  claims  to  have,  in  said  property,  was  derived  from 
the  said  Lawrence  Holland;  and  that  said  pretended  title  was  conveyed  by  said 
lAwrence  Holland  to  said  Martin  Holland  without  consideration,  and  for  the 
purpose  of  defrauding  tne  creditors  of  the  said  Lawrence  Holland,  and  espe- 
cially the  Commercial  Bank  of  Weeping  Water,  in  whose  favor  the  said  order 
of  attachment  was  issued;  that  said  Lawrence  Holland  and  said  Martin  B. 
Holland  are  brothers,  and  that  said  pretended  transfer  of  said  property  was 
made  from  Lawrence  Holland  to  Martin  B.  Holland  by  collusion  between  said 
brothers,  for  the  purpose  of  defrauding  the  creditors  of  said  Lawrence  Hol- 
land; and  that  the  said  Martin  B.  Holland  has,  in  truth  and  in  iaet,  no  title, 
ownership,  or  Interest  in  said  property,  but  that  the  same  was,  at  the  time  of 
said  levy,  ^nd  for  a  long  time  prior  thereto  bad  been,  the  property  of  said 
Lawrence  Holland,  etc. 

There  was  a  trial  to  a  Jury,  with  a  verdict  and  judgment  for  the  plaintiff. 
The  cause  is  brought  to  this  court  on  error  by  the  defendants,  who  assign  the 
following  errors:  "Firnt.  The  court  erred  in  exoludmg  from  the  jury  the  tes- 
timony of  J.  S.  Tewksbnry  and  J.  M.  Roberts,  in  regard  to  conversations  had 
by  them  with  Lawrence  Holland,  about  the  lumber-yard  in  controversy,  sub- 
sequent to  the  nineteenth  day  of  April,  1&B6.  Second.  Thecourt  erred  in  ad- 
mitting in  evidence  the  testimony  of  Lawrence  Holland  'that  the  sale  from 
himself  to  hia  brother  was  an  actual,  bona  fide  sale.'  Third.  The  court  erred 
in  admitting  in  evidence  the  testimony  of  Martin  B.  Holland,  'that  the  sale 
from  Lawrence  Holland,  to  himself  was  made  in  good  faith.*  Fourth.  The 
-court  erred  in  excluding  from  the  jury  the  portions  of  the  day-book  and  ledger 
offered  by  plaintift  in  error.  Fi^h.  The  court  erred  in  admitting  the  testi* 
juony  of  Lawrence  Holland  to  the  effect  that  he  ol^med  a  defense  against  the 
93.000  note  held  by  the  Commercial  Bank  of  St  Louis.  Sixlh,  The  court 
errvd  in  admitting  the  testimony  of  J.  M.  Roberts,  J.  S.  Tewksbary,  and  Ed. 
Cooper,  on  cross-examination,  to  the  effect  tliat  Lawrence  Hollftnd  claimed  to 
have  a  defense  against  the  $3,000  note  held  b;  the  Commercial  Bank  of  St. 
Louis.  Beventfi,  The  court  erred  In  admitting  the  testimony  of  Martin  B. 
Holland,  on  rebottal,  as  to  where  be  got  Uie  money  which  he  claims  to  have 
loaned  his  father  in  1885.  Eighth.  The  court  erred  in  giving  instructiona 
numbered  8.  5,  6,  and  12,  asked  by  defendant  in  error,  and  in  giving  inatiuc- 
liions  numbered  5.  6,  7,  8, 11,  and  12  given  by  the  ooort  on  its  own  motion. 
Ninth.  The  court  erred  in  refusing  to  give  instruotifms  numbered  1,  2, 8,  4, 
^,  6.  7.  8, 10, 11, 12,  13,  U,  15, 16. 17. 18, 19.  and  20,  asked  by  plaintiff  in 
error.  Tenth.  The  court  erred  in  permitting  0. 0.  Whedon,  one  of  the  attor- 
n^s  for  defendant  in  error,  to  exhibit  portions  of  the  day-book  and  ledgw 
which  has  lieen  excluded,  to  the  jury  while  maiking  his  argument.  Bleomth. 
There  was  misconduct  on  the  pai't  of  0.  O.  Whedon.  one  of  the  attonwys 
■defendant  In  error,  in  exhibiting  to  the  jury  portions  of  ttie  day-book  and 
ledger  which  had  been  excluded  from  the  evidence.  Twt^th,  There  was  mts- 
•conduct  on  the  part  of  the  jury  while  delihaating  upon  their  verdict  in  ttiis 
cause.  Thirt^th.  There  was  misconduct  on  the  part  of  Uie  bailiff  who  had 
the  jury  in  diarge  while  tliey  were  deliberating  upon  their  verdict  In  this 
4»use.  Fourtemith.  The  verdict  returned  by  the  jury  is  contrary  to  instruc- 
tions numbered  1,  2,  3,  4,  9,  and  10,  given  by  the  court  on  its  own  motion. 
Fifteenth.  The  judgment  is  contrary  to  the  evidence  and  the  law.  Staoteenth. 
The  court  erred  in  overruling  the  motion  for  a  new  trial  on  the  ground  of 
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newly-discovered  evidence,  aewnteenth.  The  court  erred  In  overruling  the 
motion  for  a  new  trial." 

Upon  the  trial,  the  defendants  called  J.  S.  Tewkabiiry,  a  witness  on  tfaeir 
behalf ,  and  put  to  him  the  following  questions :  "  Question.  Did  you  hear  the 
testimony  of  Ijtwrence  Holland,  last  night,  as  to  bis  having  any  conversatioD 
with  you,  as  to  placing  his  property  out  of  his  name,  and  placing  the  Spring- 
field yard  in  the  name  of  Martin  Holland?   Anatoer.  I  did  not.    Q.  State 
whether  or  not  it  is  a  fact  that  you  had  a  conversation  with  him  upon  the 
train  in  relation  to  this  matter?  .(Objected  to,  because  no  foundation  was 
laid  for  this  question  on  the  examination  of  Mr.  Holland,  and  also  as  imma- 
terial, irrelevant,  and  incompetent.   Sustained.)   Q.  I  will  ask  you  If  in  the 
month  of  March,  or  thereabouts,  you  had  a  conversation  with  Mr.  Lawrence 
Holland,  upon  the  train  on  the  Missouri  Pacific  Bailroad,  about  the  matter  of 
his  placing  this  lumber-yard  out  of  bis  hands?   A.  I  don't  think  that  I  had» 
in  March.   Q.  I  will  ask  you  if  at  any  time,  upon  the  train,  you  had  a  con- 
versation with  him  upon  that  matter?   A.  Tliere  was  a  conversation  in  re- 
gard to  the  lumber-yard;  it  was  some  time  in  April.   Q.  by  the  Court, 
Where?   A.  On  the  train,  on  the  Missouri  Padflc  Railroad,  between  Spring- 
field and  Omaha.   Q.  by  Mr.  Wooley.  State  what  the  conversation  was? 
(Objected  to  aa  above.)  ,Q.  by  theoourt.  What  time  in  April?  A.  I  couldn't 
state  the  exact  date;  I  think  it  was  the  latter  part.   Q.  by  Mr.  Wooley.  I  will 
ask  you  if,  upon  the  Missouri  Pacific  train,  along  in  the  month  of  April,  Mr. 
Holland  stated  to  you  that  his  brother.  Martin  Holland,  was  running  the 
Springfield  yard  in  Martina's  name,  in  order  that,  if  the  Commf^rcial  Bank  of 
St  Louis  got  a  judgment  against  him,  upon  that  note  of  93,000,  he  could  beat 
them  on  the  execution?  (Objected  to  as  leading,  and  as  above,  sustained.) 

The  defendant  also  called  J.  M.  Roberts,  a  witness  on  their  behalf,  and  put 
tofaim  the  following  questions,  among  otiiers:  Question.  State  whether  or 
not,  soon  after  this  yard  at  Springfield  began  to  be  ran  in  the  name  of  Martin 
Holland,  if  you  had  any  conversation  with  Lawrence  Holland  about  it  before 
the  nineteenth  day  of  April?  Anatoer,  Yes,  sir.  Q,  State,  as  near  as  yon 
can,  what  that  conversation  was,  so  far  as  it  appertained  to  the  Springfield 
yard  iMing  run  in  Martin's  name?  A.  I  can't  tell  you  the  exact  date,  some- 
where In  March,  I  think;  I  asked  hlra  if  tbls  yard — he  8p<^e  about  the  yard 
being  run  in  Martin's  name—if  Martin  had  bought  the  yard?  He  said  not; 
Martin  was  running  it  for  half  the  profits,  be  to  furnish  the  capital;  he  had 
agreed  to  furnish  about  $5,000,  and  he  said  to  me,  ■  Do  yon  think  I  have  sold 
it?'  I  told  bim  I  did  not  know  whether  he  had ;  he  said,  *  I  have  not,  it  is 
mine.*  Q.  State  what,  if  anj^hing.  he  said  In  the  conversation  about  why  it 
was  run  in  Martin's  name?  (Objected  to  aa  immaterial  and  leading,  and  as- 
suming a  fact  not  proved.  Sostained.)  Q.  State  whether  or  not  he  stud  any- 
thing about  why  it  was  run  In  Martin's  name?  A .  Tes,  he  did.  Q.  Now. 
state  what  be  said?  A.  He  said  he  wanted  to  fix  his  propertj  so  that  if  they 
got  judgment  against  him  on  that  note,  they  could  not  find  any  proper^  to 
tovy  an  execution  on;  he  wanted  to  pat  It  in  that  shape  to  avoid  the  payment 
of  that  note.  *  *  *  Q.  State  if,  between  the  first  day  of  March  and  the 
nineteenth  day  of  April,  Mr.  Lawrence  H(^and  came  to  Springfield  and,  at 
the  time,  told  you  he  came  here  to  sell  this  yard?  (Objected  to  as  l^ing, 
incompetent,  and  immaterial.  Sustained.)  Q.  State  what,  if  anything.  Mr. 
Ijawrence  Holland,  between  the  first  day  of  March  and  the  nineteenth  day  of 
April,  said  to  you  about  selling  this  yard  at  Springfield?  A.  He  told  me  be 
was  coming  up  here  to  see  about  selling  it,  to  raise  some  money.  Q.  I  will 
ask  you  what,  if  anything,  Mr.  Holland  said  to  you  about  the  ownership  of 
thatyard,  between  the  first  day  of  March  and  Uie  nln^eenth  day  of  April? 
A.  He  said  it  was  his  yard.  I  will  ask  you  to  state  wliat.  If  anything,  he 
■aid  to  you  about  selling  this  yard  the  first  day  of  June,  1886?  (Objected  to 
as  IrreleTant,  Immaterial,  and  incompetent.  Sustained.)" 
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According  to  the  fcesUmoiQr  ot  Harttn  B.  Holland,  he  purchased  a  one-half 
interest  in  the  lumber-yard  in  the  latter  part  of  February,,  and  the  other  halt 
on  the  nineteenth  day  of  April,  1686.  It  was  evidently  the  Intention  of  the 
trial  court  to  admit  nay  declaration  of  Lawrence  HoU«id,  made  in  reference 
^  to  the  ownership  or  transfer  of  said  yard,  or  any  Interest  therein,  prior  to  said 
last-mentioned  date,  and  to  exclude  (dl  such  dedaratlons  made  by  him  subee- 
qnent  thereto.  Under  the  authority  of  the  first  caae  cited  by  counsel  for  plain- 
tiffs In  error,  this  was  right.  In  Uiat  case,  {Cametf  v.  Carney,  7  Baxt.  284,) 
Cam^,  Sr..  While  Insolvent,  had  conveyed,  without  oontideratton,  to  Carney, 
Jr.,  his  son,  certtUn  lands  of  which  the  vendor  remained  In  the  actual  posses- 
sion. The  case  turned  on  the  bona  fldet  of  the  sale.  On  tiie  trial,  the  dec- 
larations  of  Oomey,  Sr.,  made  after  the  conveyance,  but  while  he  remained 
in  the  actual  prasesslon  of  the  land,  were  admitted  in  favor  of  the  party  at* 
tacking  the  sale.  The  court  In  the  qyUabus  say:  **As  a  general  rule,  the 
declarations  of  a  party,  made  after  he  has  parted  with  his  interest  in  the  sul>- 
ject-matter  of  lit^tlon,  cannot  be  received  todi^ragethe  title  or  right  of  a 
party,  acquired  in  good  faitb.  previous  to  the  time  at  making  such  declara- 
tions. But  this  very  Just  and  reasonable  principle  most  be  bUcen  as  inappli- 
cable to  oases  of  fraudulent  sales  of  properly*  i  f^r  example,  a  conveyance  is 
made  absc^ute  on  its  £aoe,  and  the  vendor  oontlnues  to  ret^n  possession  of 
the  property,  as  b^Dre,  this  being  prima  facte  evidence  of  fraud,  a  creditor, 
impeiu^hing  such  conveyance  on  the  ground  of  fraud,  may  be  admitted  to 
prove  the  declarations  of  the  vendor  thus  retaining  the  posaession,  in  relation 
to  the  ownership,  or  the  dumtcterof  his  possession  of  the  property." 

Counsel  for  plaintiff  in  error  seem  to  daim  VtivX  the  declarations  of  Law- 
rence Holland,  in  regard  to  the  ownership  of  thelumber-yard,  without  regard 
to  the  time  when  such  declarations  were  made,  are  admissible  in  evident  on 
the  part  of  the  party  attacking  the  sale,  on  the  ground  that  they  are  the  decla^ 
rations  of  a  co-oonspirator  of  the  party  sustaining  the  sale.  I  doubt  the  ap- 
I^ication  of  the  peculiar  law  of  conspiracy  to  a  case  like  the  one  at  tar.  And, 
were  it  conceded  to  be^plloable  to  snch  cases  in  general,  it  could  only  be  ap- 
plied after  proof  of  a  conspiracy  including  tiie  party  to  be  affected  by  the  dec- 
larations, aa  well  the  one  making  them. 

The  second  and  third  assignments  will  be  considered  together.  At  the  trial, 
the  plaintiif  was  recalled,  as  a  witness  in  bis  own  behalf,  and  asked  the  fol- 
lowing questions:  "Qiiestion.  I  will  ask  you  to  state  what  knowledge  you 
had,  if  any,  of  the  indebtedness  of  your  brother  at  the  time  of  this  sale  to  you 
of  this  property;  statealtof  the  facts  in  regard  tothlamatter.  Anstaer.  Ibad 
no  knowledge  whatever  of  bis  indebtedness;  any  indedtedness.  9.  What  was 
your  purpose  in  bujrlng  this  property?  A.  More  than  anything  else,  to  do 
business  for  myself.  Q.  Was  this  done  for  the  purpose  of  assisting  your 
brother  to  cover  up  bis  property  in  any  way  ?  (Objected  to  as  calling  fi>r  a 
conclusion  of  the  witness.   Overruled.)   A.  No,  it  wasn't." 

Lawrence  Holland,  upon  his  examination  in  rebuttal,  as  a  witness  for  the 
plaintiff,  had  the  following  questions  propounded  to  him:  "Question.  1  will 
ask  you  to  state  whether  or  not  the  sale  and  transfer  of  this  property,  in  con- 
troversy in  this  action,  to  the  plaintiff,  was  made  for  the  purpose  of  defeating 
or  hindering  any  of  your  creditors  in  the  collection  of  their  debts.  (Objected 
to  as  incompetent,  and  not  proper  rebuttal.  Overruled.)  Annuer.  It  was 
not,  as  I  didn't  count  at  the  time  I  had  any  creditors  only  what  were  amply 
secured.  And  again :  Question.  State  whether  or  not  this  snJe  to  your  brother 
of  the  property  iti  question,  was  an  actual  bona  fide  sale  of  the  property  by 
you  to  him,  (Objected  to  as  not  proper  rebuttal,  calling  for  a  conclusion  of 
the  witness,  andincompetent.   Overruled.)   Anstoer.  Yes,  sir;  it  was." 

The  admission  of  this  testimony  constitutes  the  ground  of  the  first  and  sec- 
ond assignments.  The  only  authority  cited,  in  support  of  this  point,  is  the 
case  of  MontetUi  v.  Box,  4  Neb.  166.   That  case  is  only  authority  to  the  ef- 
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that  "the  question  of  Intent  In  case  oC  an  alleged  fraudulent  conTejanoe 
of  property  *  *  *  is  one  of  fact  for  submission  to  a  jury."  In  the  courts 
of  the  state  of  New  York,  \t  seems  to  hare  been  settled,  hj  the  case  of  Se^ 
mour  T.  Wilson,  14  T.  567,  that  "on  an  issue  of  fact  as  to  whether  an  as- 
signment or  transfer  of  property  was  made  to  hinder,  delay,  or  defraud  cred- 
itors, it  is  competent,  where  the  assignw  is  a  wituess«  to  inquire  of  him, 
whether  in  making  the  assignment,  or  transfer,  he  intended  to  delay  or  de- 
fraud his  creditors."  See,  also,  Cunningham  t.  Freeborn,  11  Wend.  240. 
Also,  Paper  Works  v.  WUlett.  19  Abb.  Pr.  416. 

Upon  the  cross-examination  of  the  plainti£F,  his  attention  was  called  to  cer- 
tain erasaree  made  in  his  books  of  account,  and  the  fact  of  two  or  more  leaves 
having  been  torn  out  of  hia  ledger;  page  121  was  corrected  by  an  erasure,  and 
pages  119  and  120  torn  out.  His  attention  was  also  called  to  hia  day-book, 
and  be  stated,  in  answer  to  questions  by  counsel  for  defendants,  that  certain, 
items  were  posted  to  page  119  and  120  of  the  ledger,  which  had  been  torn  oat 
He  also  stated  that  these  erasures  had  been  made  and  leaves  torn  out  by  him- 
aelf,  to  correct  errors  and  mistakes,  which  he  had  made  of  entries  therein. 
After  plaintiff  had  closed  his  case  in  chief,  and  defendant  had  entered  upon 
the  examination  of  witnesses  on  their  behalf,  they  offered  the  several  pages 
of  the  plaintifT's  day-book  and  ledger,  showing  the  said  erasures,  alterations, 
etc.,  in  evidence,  which  was  refused  by  the  court;  which  refusal  forms  the 
basis  of  defendant's  Bfth  assignment  of  error.  I  am  somewhat  at  loss  as  to 
the  purpose  for  which  defendant  sought  to  introduce  the  iraoks  in  evidence. 
£urely  not  as  books  of  account,  to  prove  charges  made  by  one  party  against 
the  other,  which,  as  I  think,  and  as  this  court  has  often  held,  is  the  only  pur- 
pose for  which  books  of  account,  simply  as  such,  are  admissible  in  evidence. 
If  the  purpose  was  to  weaken  the  force  of  plaintiif's  testimony  as  to  the  fact 
of  his  purchase  of  the  lumber-yard,  and  collateral  facts,  then  that  purpose 
would  be  aocomplished  as  welt  by  tlie  cross-examination  of  plaintiff  in  respect 
to  these  erasures,  alterations,  and  missing  pagea;  as  well  without  Uie  adnU»> 
aion  of  the  books  themselves,  technically,  in  evident,  as  with. 

It  appears,  from  the  tenth  assignment  of  error,  that,  upon  the  argument  of 
the  case  to  the  Jury,  the  court  permitted  counsel  for  the  plaintiff  to  exhibit 
these  books  to  the  jury,  and  comment  upon  these  faulty  and  missing  pages  in 
his  argument.  The  court  would,  doubtless,  have  recognized  this  right  in  the 
counsel  for  defendant,  also,  had  they  chosen  to  avail  themselves  of  it;  and, 
by  that  means,  all  the  advantage  which  could  possibly  have  been  gained  by 
the  admission  of  the  books  In  evidence,  would  have  been  attained  without. 
But.  as  a  question  of  law,  1  know  of  neither  principle  nor  authority  that  was 
vi(^ted  by  the  exclusion  of  the  books  when  offered  in  evidence. 

The  fifth  and  sixth  assignments  may  be  considered  together.  After  the  ex- 
amination in  chief  of  the  witness  Lawrence  Holland,  by  counsel  for  plaintiff, 
he  was  cross-examined  by  the  other  side;  first,  about  a  certain  trip  which  they 
claimed  witness  had  made  to  Springfield,  sliortly  after  April  19,  1886,  for  the 
purpose  of  selling  the  lumber-yard  in  question;  and,  among  others,  they  asked 
him  the  following  questions:  "Qttestion,  Isn't  it  a  fact  that  you  came  to 
Springfield  very  close  to  the  first  day  of  June,  after  certain  notes  of  yours, 
one  lor  $4,000,  and  one  for  03,000,  had  become  due  at  the  Commercial  Bank, 
and  that  you  then  told  Mr.  Roberts  that  you  were  coming  here  to  try  and  sell 
those  yards  to  pay  that  note?  Anstoer.  Ko,  sir.  Q.  When  did^those  notes 
become  due?  A,  The  nineteenth  day  of  May.  •  *  *  ^.  I  will  ask  you 
if  it  is  not  a  fact  that  about  this  time,  March  1,  1886,  the  Goraraeroial  Back 
of  St.  Louis  held  a  note  against  you  of  93,000,  and  that  Tewksbury  and 
Cooper  were  indorsers  upon  that  note?  A,  I  don't  know  who  held  the  note 
on  the  first  day  of  March.  Q.  Is  it  not  a  fact  that  there  was  in  existence  a 
note  of  $3,000,  which  you  had  given  Tewksbury'  &  Oooper,  which  had  beeo 
indorsed  by  them»  to  some  one,  and  if  the  Commercial  Bank  of  St.  X^ouis  did 
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not  claim  to  bold  that  note?  A.  I  don't  know^  really,  that  the  Commercial 
Bank  olaimed  any  ownership;  there  was  such  a  note  out,  but  I  don't  know; 
the  Commercial  Bank  didn't  claim  to  own  it  at  tliat  time.  *  *  *  Is  it 
not  a  fact  that  yourself  and  Mr.  Tewksbury  had  several  conversations  in  re- 
gard to  that  note,  and  how  you  could  avoid  the  payment  of  it?  A,  In  regard 
to  how  we  could  fix  it  to  not  pay  it?  There  was  no  conversation  in  reganl  to 
not  paying  the  note,  except  how  we  could  bring  a  claim  against  Bedman, 
Claiy  ft  Co.  Q.  This  note  was  first  transferred  by  Tewksbniy  ft  Cooper  to 
Bedman,  Clary  &  Co.  P   A.  Yes.  sir." 

On  redirect  examination  counsel  for  the  plaintift  put  the  following  ques- 
tions to  the  witness:  "Question.  You  may  state  the  facts  in  regard  to  this 
transaction  with  Redman,  Clary  ft  Co.;  what  the  real  fiicts  were;  whether 
yon  were  in  debt  to  them  or  nut.  (Objected  to  as  immaterial,  and  Irrelevant, 
and  incompetent,  and  not  re-direct.  Overruled.)  Anstoer.  My  claim  against 
Bedman,  Clary  ft  Co.  amounts  to  something  like  •7,000;  the  note  was  for 
•8,000.  *  *  •  g.  Did  you.  in  fact,  owe  them  anything?  A,  No,  sir,  I 
didn't;  they  owe  me  over  •7,000." 

J.  M.  Boberts.  cashier  of  the  Commercial  Bank  of  Weeping  Water,  was 
sworn,  and  examined  as  a  witness  for  the  defendant.  He  was  cross-examined 
1^  connsel  for  the  plaintiff;  re-examined,  and  re-cross-examined;  but  I  find 
nothing  in  his  testimony  to  which  the  assignments  under  consideration  will 
apply. 

J.  8.  Tewksbury  was  sworn,  and  examined  as  a  witness  on  the  part  of  the 
defendants.  In  the  course  of  bis  examination  the  followiog  questions  were 
put  to  him.  which  he  answered  as  follows:  "Question.  State  if  you  were  an 
indorser  upon  the  83,d00  note  that  was  in  the  hands  of  the  Commercial  Bank 
of  St.  Louis?  Answer,  1  was.  Q.  I  will  ask  you  If  you  were  made  a  party 
upon  that  suit,  on  the  note,  in  the  Unite<l  States  court.  A.  I  t>elieve  I  was. 
Q.  When  did  that  note  mature?  A.  Came  due  the  first  of  March,  I  think. 
Q.  State  if  yon  and  Mr.  Holland  had  a  conversation  in  regard  to  that  note 
about  the  time  it  became  due?  A .  Shortly  afterwards.  Q.  I  will  ask  you  if, 
within  a  few  days,  four  or  live,  after  this  note  became  due,  you  had  a  conver- 
sation with  lAwrence  Holland  about  it?  A.  I  did.  Q.  State  fully  what  he 
said,  if  anything,  about  putting  his  property  out  of  his  name  so  aa  to  defeat 
the  collection  of  that  note.  A.  He  said  he  had  his  property  in  such  a  shape 
that  he  could,  and  he  would,  do  it  before  he  would  pay  it,"  etc.  (On  cross- 
examination  by  counsel  for  plaintiff.)  Q.  At  the  time  you  say  yon  had  this 
conversation  with  Lawrence  Holland  in  regard  to  Redman,  Clai^  ft  Co.  busi- 
ness at  St.  Lonis,  that  note,  you  say  that  Holland  said  he  would  not  pay  the 
note?  A.  He  said  he  did  not  intend  to.  Q.  Did  he  say  at  that  time  that  Red- 
man, Clary  &  Co.  owed  him?  (Objected  to  as  immaterial,  and  not  proinr 
cross-examination.  Overruled.  Not  answered.)  Q.  Did  he  say,  In  that  oon- 
versation,  that  Bedman  Clary  ft  Co.  owed  him?  A.  He  had  a  dalm  ag^nst 
them ;  he  said  he  had." 

The  object  of  this  cross-examination  of  Lawrence  Holland,  and  examina- 
tion in  chief  of  J.  S.  Tewksbury,  by  counsel  for  defendants,  was  to  show  the 
motive  on  the  part  of  Holland  for  selling,  or  putting  the  lumber-yard  out  of 
his  hands  to  avoid  paying  the  nole  spoken  of.  Fur  that  purpose,  they  drew 
out  a  statement  of  certain  facts  from  Holland.  The  additional  facts,  drawn 
out  on  re-examlnation  by  counsel  for  plaintiff,  were,  as  I  think,  proper  for  the 
purpose  of  exhibiting  the  entire  transaction  to  the  jury,  and  the  evidence  was 
admissible.  The  examination  of  the  witness  Tewksbury  was  addressed  to  a 
certain  conversation  t>etween  him  and  Lawrence  Holland;  and  his  cross-exam- 
ination by  counsel  for  plaintiff  wad  proper  and  admissible,  for  the  pur|K>ae  of 
presenting  the  entire  conversation,  and  of  presenting  that  part  of  it  which 
might  be  deemed  favorable,  as  well  as  that  which  was  unfavorable,  to  the 
plaintiff.   I  know  of  no  principle  of  the  law  of  evidence  more  firmly  settled 
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than  that,  when  a  part  of  a  oonTersatton  is  drawn  out  by  one  party,  tbB  other 
party  has  the  jnlTiJege  to  draw  oat^  from  Che  same  witness,  Um  entbe  convert 
sation. 

As  to  the  seventh  assignment.  Counsel  for  the  defendant  had  rigidly  cross- 
examined  the  plaintiff  as  to  the  source  from  which  he  had  derived  the  money 
which  he  had  loaned  to  Lawrence  Holland,  and  which,  he  claimed,  constituted 
a  pait  of  the  consideration  for  the  purchase  of  the  property  in  litigation. 
Some  of  this  money  he  claimed  to  have  received  frtnn  his  father,  in  payment 
of  a  loan  made  to  him  a  year  or  more  before.  The  object  and  tendency  of 
much  of  this  cross-examination  was  to  cast  a  doubt  and  discredit  upon  this 
claim  of  the  plaintiff,  and  I  think  it  was  altogether  proper  to  allow  the  plain- 
tiff to  testify,  in  rebuttal,  as  to  where  he  obttUned  the  funds  oat  of  whit^  said 
loan  was  made;  and  I  icnow  of  no  principle  of  law  which  was  violated  thereby. 

The  eighth  assignment  is  based  upon  certain  instructions  given  by  tlie  court 
to  the  jury.  In  this  assignment  there  is  some  confusion.  The  reoord  shows 
that  all  of  the  instructions  asked  for  by  either  party  were  refused;  the  oonrt 
having  already,  as  shown  by  the  sequence  of  the  record,  given  sixteen  instruc- 
tions of  its  own  motion,  as  follows:  "First,  This  action  is  brought  against 
the  defendant  Campbell,  who  is  the  sheriff  of  tliis  county,  and  the  other  de- 
fendants, who  are  sureties  upon  his  bond,  given  as  such  sheriff  before  enter* 
ing  upon  the  duties  of  bis  office.  Second.  The  alleged  ground  of  action  is, 
that  the  conditions  of  the  Iwnd  were  violated,  by  reason  of  the  sheriff,  through 
bis  deputy,  wrongfully  sed^ng  and  taking  possession  of  the  stock  of  lumber, 
and  other  property,  in  question,  as  to  wlii<di  evidence  has  been  given.  Third. 
It  is  conceded  in  tiie  case,  and  that  you  should  assume  this  to  be  true,  at  the 
time  of  tlie  levy  in  question  the  sheriJf,  Campbell,  had  in  his  hands  an  order  of 
attachment  issued  In  an  action  commenced  in  Cass  county,  Kebraska,  in  which 
the  Commercial  Buik  of  Weeping  Water  was  plaintiff,  and  one  Lawrence 
Holland  was  defendant;  and  that  the  property  in  oontroveisy  was  levied  upon 
and  seized  under  such  order  of  attachment  as  being  the  property  of  Lawrence 
Holland.  Fourth.  It  this  prc^rty  so  levied  upon  and  seized,  or  an  undi- 
vided interest  therein ,  was  the  property  of  Lawrence  Holland,  as  between 
him  and  his  creditors,  then  such  levy  and  seizure  were  lawful,  and  the 
plaintiff  cannot  recover.  Fifth.  If,  on  the  contrary,  the  property  was 
wholly  the  property  of  the  plaintiff,  as  between  him  and  the  creditors  of  Law- 
rence HoUuid,  the  order  of  attachment  gave  the  sheriff  no  authority  to  levy 
on  the  property,  and  the  plaintiff  is  entitled  to  recover.  It  i^pears  in  evi- 
dence that  prior  to  any  transfer  of  the  property  to  plaintiff,  Lawrence  Hoi- 
land  had  an  interest  therein,  as  a  member  of  a  firm  to  which  it  belonged; 
that  such  firm  made  a  transfer  of  the  property  to  the  plaintill;  and  that,  sob- 
seqnwitly,  Lawrence  Holland  transf o-red  to  the  platnUff  whatever  interest  be 
had  therein.  By  these  transfers,  the  title  to  the  pn^ieriy  vested  in  the  pl^- 
tUf(  as  between  the  parties  to  the  transfuB,  bat  whether  or  wA  such  transfers 
were  valid  aa  to  the  creditors  of  Lawrence  Kdland,  Is  a  different  questioD. 
Involving  other  oonslderations,  and  is  one  of  the  principal  questions  for  you 
to  determine.  AtoCA.  If  the  sale  or  transfer  of  the  property,  or  aa  interest 
thoein,  was  made  with  the  intent  to  hinder,  delay,  or  defraud  the  ereditors 
of  Lawrence  Holland,  and  if  the  plaintiff  knew  of  such  intent  when  be  pur- 
chased the  same,  then  soch  sale  or  transfer  was  void  as  to  such  creditors,  and 
the  sheriff  had  a  right  to  make  the  levy  and  seizure  In  question,  and  this  ac- 
tion cannot  be  maintained.  And,  in  sutdi  case,  the  payment  of  a  valuable  or 
full  oonsideratkm  for  the  property  or  interest  purchased,  would  not  protect 
plaintiff,  but  such  sale  or  transfer  would  still  be  void  as  to  Lawrmce  Hol- 
land's creditors.  Seventh.  It,  however,  the  plaintiff  paid  a  valuable  consid- 
endion  for  the  property,  and  bought  Uie  same  in  good  flslth,  without  any 
knowledge  of  an  intent  on  the  part  of  Lawrence  Holland  to  hinder,  delay,  or 
defraud  his  creditors,  then  the  plaintiff  acquired  a  valid  title  tiiereto,  notwltb- 
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standing  an7  fraud,  if  such  theie  was,  on  the  part  of  Lawrence  Holland;  and 
DotwitMtaoding  the  consideration  paid  was  not  the  full  value  of  the  proiierty, 
should  70U  find  that  aaoh  was  the  fact  Bighth.  In  determining  whethw 
or  not  Lawrence  Holland  intended  to  binder,  delay,  or  defraud  his  creditors, 
you  may  inquire  into  the  extent  of  his  indebtedness,  and  of  his  property,  and 
means  of  meeting  it;  and  as  to  how  far  the  same  was  secured,  whether  in 
whole  or  in  part ;  and  as  to  whether  he  claimed  m  good  faith  to  have  a  defense 
to  any  apparent  indebtedness  against  him;  and,  generally,  as  to  whether  he 
had  or  had  not  a  motive  or  inducement  tu  place  his  property  beyond  the  reach 
of  creditors.  But  the  mere  fact  that  he  claimed  to  have,  and  believed  he  had, 
a  good  defense  against  notes  which  he  had  given,  would  not  justify  him  in 
transferring  property  for  the  purpose  of  protecting  it  against  proceedings  for 
enforcing  a  claim  on  such  note.  Ninth.  As  to  plaintifTs  knowledge  of  a 
fraudulent  intent  on  the  purt  of  lAwrence  Holland,  it  is  not  necessary  that 
plaintiff  shoald  have  had  actual  and  positive  knowledge  of  such  Intent,  if  it 
existed ;  but  if  he  had  knowledge  of  fftcts  and  circumstances  tending  to  show 
the  existence  of  such  an  intend  and  suffloient  to  lead  a  man  of  ordinary  per- 
ception, care,  and  prudence  to  suppose  that  there  was  such  an  intent,  this 
would  be  equivalent  in  law  to  a  knowledge  thereof,  if  in  fact  there  was  such 
fraudulent  intent  on  the  part  of  Lawrence  Holland.  Tenth.  Evidence  was 
received  during  the  trial  as  to  acta  and  declarations  of  Lawrence  Holland 
prior  to  the  transfer  In  question.  These  were  reoeived  only  as  against  him, 
and  as  tending  to  show  a  fraudulent  intent  on  bis^^u*t;  but  they  are  not  evi- 
dence against  the  plaintiff  to  show  fraud,  or  knowledge  of  fraud,  on  his  part, 
and  it  is  necessary  to  show  his  participation  in  the  fraud  by  other  evidence. 
EUf)enth.  In  determining  whether  the  transfers  in  question  were  fraudulent 
as  to  creditors,  you  are  at  liberty  to  consider  the  relation  of  the  parties  thereto 
to  each  other,  the  time  aitd  drcunutances  thereof;  whether  or  not  Lawrence 
Holland  was  indebted  beyond  his  means  of  payment,  or  had  a  motive  to  plaos 
bis  pn^ierty  tteyond  the  reach  of  his  creditors;  whether  or  not  the  plaintiff 
knew,  or  had  the  moans  of  knowing,  his  brother  Lawrenoe's  financial  coadition, 
or  with  what  motive  or  purpose  he  was  making  the  tnuisfer:  what  the  plain- 
tiff's means  oC  payment  wwe,  and  his  object  in  making  the  purchase;  the  viUue 
of  the  pn^erty,  and  the  amount  paid  therefor;  and  alt  the  focts  and  elroum- 
stancea  of  the  transactions  appearing  Id  evidenee,  in  conelodlng  the  agree- 
ment as  to  the  terms  on  which  Lawrenee  Holland  was  to  hold  the  note  taken 
in  part  payment  Tw^th.  Fnnd  is  not  to  be  presumed;  and,  in  this  case^ 
the  harden  of  pnxtf  la  upon  the  defondant  to  satisiy  you,  by  a  ptepondeianoe 
of  evidence,  of  a  fraudulent  intent  <m  tiie  part  «  lAwrence  Holland,  and 
knowledge  thereof  on  the  part  of  the  pl^tiff .  Thirteenth.  Where,  in  the 
trial  tilt  a  suit,  a  party  places  a  witness  upon  the  stand,  be  thereby  indorses 
hie  r^otation  for  bruth  and  veraclfy,  imd  be  will  not  be  permitted  to  say  that 
such  witness  ts  unworthy  of  beli^.  Foarteenth.  The  court  Instructs  the 
jury  that,  under  the  pleadings  and  proofs  in  this  case,  the  plaintiff  is  not  es- 
topped from  asserting  bis  right  to  the  property  in  eoiUroversy.  Fifteenth, 
If  the  Juiy  believe,  from  the  evidence,  that  the  plaintiff  actually,  and  in  good 
faith,  purchased  the  propwty  in  question,  frcon  Lawrenoe  Holland,  without 
any  fraudulent  Intent  on  bis  part,  and  with  no  knowledge  of  a  fraudulent  in- 
tent on  the  part  of  his  grantor,  then  it  Is  wholly  immaterial  whether  or  not 
the  consideration  paid,  either  In  money  or  notes,  was  equal  to  the  value  ol 
the  property  so  purchased  by  plaintiff.  Bisoteenlh,  It  is  admitted  the 
said  defendant,  and  Artemaa  W.  Campbell,  that  the  property  in  question  was, 
on  the  twenty-^urth  of  Jane,  1W6,  by  his  deputy^  t»ken  from  the  pos- 
session of  the  plaintiff;  and  it  is  lUao  a^nitted  that  said  defendant  has  ever 
since  deprived  the  plaintiff  of  the  ponesslon  of  the  some;  and  if  the  Jury  be- 
lieve  frutt  the  evidence  that  the  property  tn  question  did,  at  the  time  Uils  ac- 
tion was  commenced,  belong  to  the  plaintiff  then  the  measure  vt  damages  for 


Digilized  by  Google 


880 


ROBTHWSSTSBN  BXPOBTOB. 


[Neb- 


plaintiff  to  recover  will  be  the  value  of  the  propertyat  the  time  of  thetaking^, 
as  shown  by  the  evidence,  with  interest  thereon  at  the  rate  of  seven  per  cent, 
per  annum  from  the  twenty-fourth  day  of  June,  1886,  np  to  the  first  da/  of 
this  term  of  court,  to-wit,  November  8. 1886." 

Counsel  in  their  brief  urge  objection  to  the  sixth  instraction  on  two 
grounds; 

First.  As  to  the  knowledge  on  the  part  of  Martin  Holland  of  the  fraud- 
ulent intent  of  Lawrence.  It  is  assumed  that  this  instruction  was  wrong, 
and  hence  that  a  subsequent  one,  stating  the  law  correctly,  would  not  rem- 
edy the  wrong.  To  this  point  they  cite  the  case  of  Wtuaon  v.  PalmeTt  13^ 
Neb.  376,  U  N.  W.  Bep.  171.  The  point  in  that  case,  to  which  reference  is 
doubtless  made,  is  thus  stated  in  the  syllabus:  "If  one  of  the  paragraphs  in 
the  charge  of  the  court  to  the  Jury  misstate  the  law  upon  a  material  point, 
such  error  will  not  be  cured  by  another  paragraph  which  states  the  law  cor- 
rectly; because  the  jury  will  be  left  in  doubt  aa  to  which  paragraph  was  cor- 
rect." The  sixth  paragraph  of  the  chai^  which  we  are  now  considering, 
does  not  mlstate  the  law.  While  it  does  not  fully  state  the-law  applicable  to- 
the  point  being  considered,  so  far  as  it  goes,  it  states  it  correctly.  And  in 
so  far  as  it  falls  short  in  stating  the  law  fully,  that  deficiency  is  supplied 
by  the  ninth  paragraph  of  the  same  instructions.  Id  the  cam  of  Sartling  v. 
Sehrends,  20  Neb.  211,  29  N.  W.  Bep.  472,  the  court,  in  the  sylkibns,  say: 
"The  instructions  given  to  the  jury  must  be  oonstnied  together;  and  it,  when 
considered  as  a  whole,  ttur  property  state  the  law,  it  is  sufficient." 

8eco?id..  Under  this  auDdivision,  counsel,  in  the  brief  say:  "The  jury  are- 
told  that  under  the  circumstances  it  would  be  wholly  immaterial  whether  or 
not  the  consideration  pafd,  either  in  money  or  notes,  was  equal  to  the  value 
of  the  property  so  purchased  by  plaintiff. "  Of  this  objection  it  is  deemed  suf- 
ficient to  say  that  I  place  no  such  construction  upon  the  language  of  the  in- 
struction. It  would  be  easier  to  place  that  oonstmction  upon  Uie  language 
of  the  seventh  instructton,  but,  even  if  so  applied,  it  would  be  strained  and 
unnatural.  Counsel  misprint  in  the  brief,  and  evidently  have  misread,  the 
fifth  instruction .  A  careful  reading  of  it  cannot  f ailto  show  that  the  court  did 
not  tell  the  jury  that  "Martin  acquired  some  title  by  thetransactioD,"  but  that 
by  virtue  of  the  transfer  of  the  property  by  Beardal^,  Clark  ft  Co.,  and  the- 
subsequent  transfer  by  Lawrence  Holland  of  all  interest  he  bad  In  the  prop- 
erty  to  Martin  Holland,  he  aoqulred  title  to  the  property  as  against  Beardsley, 
Clark  &  Co.,  as  a  firm,  and  Lawrence  Htdland;  but  leaves  the  question  of  title 
as  between  Martin  Holland  and  Lawrence  Holland's  creditors  to  other  con- 
siderations, which  the  court  declared  to  be  one  cf  the  principal  questions  In- 
volved in  the  case. 

As  to  the  eighth  instruction,  T  think  the  law  is  well  and  carefolly  exfaessed. 
Its  meaning  I  understand  to  be,  that,  while  the  belief  on  the  part  of  Lawrence- 
Holland  that  he  had  a  valid  defense  to  the  98,000  note  would  not  justify  him 
in  putting  his  property  oat  of  his  handa,  for  the  purpose  of  avoidiDg  his  pos- 
sible liability  to  pay  it,  yet  such  belief  on  bis  part  might  be  eonsldered,  among 
other  ^t8,in  arriving  at  a  conclusion  as  to  whether  not  he  had  a  motive  tn" 
bidueement  to  place  bte  property  beyond  the  reach  of  his  creditors. 

The  eleventh  instruction  is  objected  to  ai  leaving  it  to  the  option  or  whim 
Cff  the  jury,  whether  they  should  consider  tin  several  matters  therein  men- 
tioned or  not.  It  will  not  be  contended  that  it  would  have  been  proper  tor- 
the  court  to  have  told  the  jary  what  degree  of  weight  they  should  give  toany, 
or  all,  of  the  several  matters  referred  to  in  the  said  instructions.  It  was  ad- 
dressed to  a  jury  supposed  to  be  JmparU^,  as  between  the  parties,  and  open 
to  instruction  as  to  what  portions  of  the  great  mass  of  testimony  in  the  ease- 
it  was  proper  for  them  to  consider  in  arriving  at  Uteir  verdict-.  Had  the 
Instruction  told  them  that,  in  considering  of  their  verdict,  it  would  be  proper 
for  them  to  take  into  consideration  the  several  matters  therein  specifled,  no* 
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one  conid  doubt  Its  correctness,  and  that  is  the  sense  in  which  the  language 
actually  used  was,  and  should  have  been,  understood  by  the  jury.  Tlie  ob> 
jection  of  counsel  to  the  twelfth  Instruction  involves  the  same  considerations 
as  tlirae  already  passed  upon,  while  discussing  the  sixth  paragraph,  and  it  is 
deemed  unnecessary  to  repeat  them.  The  third  instruction,  stated  by  counsel 
in  the  brief  to  have  been  given  at  the  request  of  the  plaintiff,  appears  in  the 
above  list  of  instructions  as  given  by  the  court  on  its  own  motion,  as  para- 
graph 13.  It  states  the  law  correctly:  non  oomtat,  that  a  pai-ty  may  not  at  a 
trial,  call  the  opposite  party,  or  a  witness  who  proves  upon  his  examination 
to  be  unfriendly  to  Uie  party  calling  him,  and  then  call  other  witnesses  to 
contradict  bis  evidence. 

The  following  instructions  were  asked  by  the  defendants  and  refused  by  the 
court,  and  to  which  refusal  tbe  defendants  excepted:  "Second.  In  determin- 
ing the  question  of  whether  or  not  the  sale,  if  yon  find  there  was  one,  from 
Lawrence  to  Martin  Holland,  was  fraudulent,  and  made  with  the  intent  to  de- 
fraud the  creditors  of  Lawrence  Holland,  you  should  take  into  consideration 
atl  the  surrounding  circumstances,  us  shown  by  the  evidence.  Fraud  can  sel- 
dom be  proven  by  direct  testimony,  because  fraudulent  purposes  are  generally 
kept  secret  by  those  interested,  and  hence  the  law  permits  fraud  to  be  shown 
by  proving  the  surrounding  circumstances  having  a  tendency  to  show  fraud. 
Third.  A  sate  to  a  near  re&tive  does  not  of  itself,  show  frand,  but  when  the 
seller  is  heavily  in  debt  or  insolvent,  and  sells  property  to  a  near  relative,  it  is 
proper  for  you  to  take  into  consideration  the  fact  that  the  purchaser  is  a  near 
relative  of  the  seller;  and  if  thera  are  any  circumstances  brought  out  by  the 
evidence,  such  as  a  knowledge  by  the  purchaser  of  the  seller's  financial  em- 
barrassment, or  any  seore^  in  the  sale,  or  any  exercise  of  authority  over  the 
property  by  the  seller  after  the  sale,  or  inadequacy  of  consideration  paid, — 
tlien  the  fact  of  relationship  becomes  an  impoituit  one,  and  you  should  give 
it  proper  weight  In  determining  whether  the  sale  froni  Lawrence  Holland  to 
Martin  Holland  was  made  to  defraud  the  creditors  of  Lawrence  Holland  or 
not.  to  hinder  or  deli^  his  creditors  in  the  collection  of  thedebts,  and  if  Martin 
Holland  bought  said  property  In  order  to  assist  bis  brother  in  said  purpose,  or 
had  such  notice  of  the  fraudulent  intent  of  his  brother  as  to  put  an  ordinarily 
prudent  man  vtptm  inquiry,  then  snch  sale  would  be  fraudulent  and  void  in 
law,  and  stand  as  no  sale  at  all,  and  the  property  would,  in  law,  remain  the 
property  of  Lawrence  Holland,  and  be  subject  to  attachment  for  the  payment 
of  his  debts,  and  your  verdict  shonld  be  for  the  defendants."  ** Fifth,  The 
jury  are  further  instructed  that  the  change  (tf  possession  from  the  vendor  to 
the  vendee,  In  contemplation  of  law.  Is  an  actual  change  of  possession,  and  not 
a  merely  constructive  change,  and  is  an  open,  visible,  and  public  change, 
showing  that  the  property  was  actually  transferred  from  Lawrence  Holland 
to  Martin  B.  Holland,  and  that  tbe  possessionof  an  agent  is  constructively  the 
IHissession  of  his  principal;  and, 'if  the  Jury  find  that  Martin B.  Holland  was  a 
servant  or  ^nt  of  Beardsley,  Clark  A  Co.,  of  which  firm  Lawrence  was  asllent 
member,  and  that  Beardsley,  Clark  A  Co.,  as  a  matter  of  fact.transferi'ed  said 
lumber-yard  to  Lawrence  Holland  in  place  of  to  Martin  B.  Holland,  and  that 
Martin  B.  Holland  pretended  and  held  oat  to  tbe  public  that  he  was  the  ven- 
dee of  Beardsley,  Qark  ft  Co.,  then  there  was  no  actual  change  of  ponession 
snch  as  is  contemplated  by  the  law,  and  if  yon  find  the  facts  to  be  as  stated 
above,  then  said  Martin  B.  Holland  was  possessed  of  knowledge  of  facto  suf- 
ficient to  put  him  on  inquiry,  and  was  in  a  position  to  know  why  Lawrence 
Holland  did  nut  make  the  sale  openly  to  Martin  B.  Holland,  in  place  of  having 
his  vendor  convey  over  bim,  to  said  Martin,  and  you  must  find  for  the  defend- 
ant. Sixth.  If  you  find  thut  the  said  Martin  B.  Holland,  plaintiff,  did  not 
make  any  claim  of  ownership  of  the  yard  in  controversy,  when  the  levy  w&s 
made  upon  it  by  the  sheriff,  and  did  not  bring  such  claim  to  the  notice  of  said 
defendant,  then  it  is  a  strong  circumstance,  going  to  show  that  said  Martin 
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B.  Holland  was  not  the  real  owner  of  said  j-ard."  "Bleventh.  A  conTeyanoe 
of  personal  property  by  one  largely  in  debt,  especially  where  the  creditois  are 
tn^sting  on  settlement*  and  where  the  grantor  and  grantee  sustain  the  rela- 
tion of  brothers,  creates  preenmption  of  fraud,  and  requires  clear  proof  on  the 
part  of  the  grantor  and  grantee  to  remove,  at^  the  fact  that  a  full  price  was 
paid  for  ti^e  property  will  not  rebut  the  preenmption  of  fraud.  Twelfth.  The 
jury  are  i.«tructed  that  every  nian  intends  the  necessary  consequences  of  his 
own  acts,  and,  if  the  conduct  of  a  debtor  results  in  defrauding  bis  creditors, 
he  is  presumed  to  have  foreseen  the  result  and  Intended  it,  and  a  transfer 
made  oat  of  the  asual  course  of  business  is  evidence  of  fraud.  Thirteenth, 
If  you  find  that  Martin  B.  Holland  was  a  ereditor  of  X^awrence  Holland,  and 
accepted  a  conveyance  at  the  said  lumber-yard,  under  ciioumstances  that 
would  put  an  ordinarily  prudent  man  on  inquiry*  he  is  not  a  porchaser  in  good 
faith,  and  is  a  participant  in  the  fraud  of  this  grantor.  Fourteenth.  If  the 
jury  find  that  Martin  B.  Holland,  at  any  time  after  March  1, 1886,  condncted 
said  lumber-yard  in  the  name  of  Martin  B.  Holland,  and  was  r^ly  not  the 
owner  of  said  yard,  but  was  receiving  a  share  of  the  profits  as  compensation, 
and  that  Lawrence  Holland  was  the  real  owner,  and  had  creditors  who  were 
pushing  him  for  settlement,  or  threatening  suit,  then  the  presumption  of  the 
law  is,  that  the  pretended  ownership  of  said  Martin  B.  Holland  was  fraudu- 
lent as  to  creditors,  and  that  a  state  of  relations  once  proved  to  exist  between 
parties  continues  to  exist  until  the  contrary  is  proved."  "Eighteenth.  You 
are  further  instructed  that  any  collusion  between  Lawrence  Holland  and  Mar- 
tin Holland,  for  the  benefit  of  Lawrence  Holland,  would  render  the  transfer 
void.  If  you  find  from  the  evidence  that  a  note  was  given  for  the  yard,  either 
as  a  fictitious  consideration,  or  secretly,  as  a  part  of  the  consideration,  so  that 
Lawrence  Holland  could  control  the  note  for  his  own  use,  this  would  he  a 
fraud  upon  the  creditors  of  lAwrenee  Holland,  and  make  the  transfer  void, 
and  your  verdict  should  be  for  the  defendants. "  "Twentieth.  You  are  further 
instructed  that  when  the  fraudulent  intent  of  the  grantor  is  shown,  the  grantee 
must  show  the  payment  of  an  adequate  consideration  by  competent  evidence. 
The  facility  with  which  a  fictitious  consideration  maybe  fabricated  renders  it 
necessary  for  him  to  produce  all  the  proofs  which  may  reasonably  be  supposed 
to  be  in  his  power,  of  the  reality  and  fairness  of  the  transaction,  and  the  want 
of  clear  proof  is  evidence  of  fraud;  such  proof  is  vitiil  to  uphold  a  transfer  in 
other  respects  surrounded  with  suspicion :  and  this  requirement  is  not  met  by 
the  mere  proof  of  payment,  without  showing  where  the  money  came  from  and 
how  it  was  obtained;  and,  if  the  grantee  claims  to  have  had  money  loaned  out 
with  which  he  made  payment,  then  his  failure  to  produce  the  testimony  of  any 
of  the  persons  to  whom  it  was  loaned*  or  the  written  evidences  of  the  debt,  or 
the  mortgages  by  whicli  It  was  secured,  if  any  of  these  things  may  reasonably 
be  supposed  to  be  in  his  favor,  are  circumstances  to  he  taken  against  him." 

It  would  be  impossible,  without  extending  this  opinion  to  an  inadmissible 
length,  to  discuss  these  instructions.  I  will*  therefore,  content  myself  with 
saying  that,  in  so  far  as  they  state  the  law  applicable  to  thepleadings  and  evi- 
dence in  the  case  correctly,  the  same  was  given  in  equally  correct  langua^ 
in  the  instructions  by  the  court  on  its  own  motion,  and  that  when  such  isthe 
case,  such  additional  instructions  may  properly  be  refused. 

Ck>unsel  in  the  brief  complain  that  the  court  failed  to  instruct  thejury  as  to 
the  issues  in  the  case.  While  this  complaints  may  have  some  foundation,  as 
matter  of  form,  it  has  none  in  reality.  The  first  five  instructions  sufficiently 
present  the  issues  in  the  case,  and*  it  may  be  added*  that  none  of  the  instruc- 
tions presented  by  defendants  and  refused,  purport  to  contain  a  statement  of 
the  issues. 

Defendants  claim  that  there  was  misconduct  on  the  part  of  the  jury  for 
which  they  were  entitled  to  a  new  trial,  in  that  one  of  the  jurors  separated 
himself  from  \\\^  fellows  after  they  bad  retired,  and  before  th^  had  agreed 
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upon  their  verdict.  Also,  that  there  was  misconduct  on  the  part  of  the  bailiff 
having  said  jury  in  charge.  1  have  carefully  examined  and  considered  the 
volamlnous  supplemental  bill  of  exceptions,  containing  the  affidavits  both  in 
support  of,  and  in  resistance  to,  the  motion  for  a  new  trial.  The  evidence 
contained  in  these  affldavits  is  altogether  conflicting.  Not  a  material  fact  is 
alleged  in  the  affidavits  in  support  of  the  motion,  which  is  not  denied,  or  ex- 
plained away,  by  those  in  resistance. 

The  above  does  not  fully  apply  to  the  allegation  of  newly-discovered  evi- 
dence. This  consists  in  the  fact  that  J.  F.  Perkins  will  testify  that  in  Febru- 
ary, 1886,  he  told  the  plaintiff  that  Lawrence  Ilolland  had  told  him  that  he 
expected  to  have  trouble  with  Redman,  Clary  &  Co. ,  in  r^ard  to  losses  whieh 
they  claimed  he  had  sustained  in  option  deals;  that  plaintiff  said,  in  reply, 
that  he  had  told  Lawrence  that  he,  Lawrence,  had  too  much  confidence  in 
Iledman,  Clary  &  Co.,  and-that  they  would  beat  him  some  day.  This  testi- 
mony, if  admissible,  in  chief,  would  be  valuable  only  as  cumulative  evidence. 
As  an  independent  fact,  such  conversation  between  the  plaintiff  and  Perkins 
would  fall  far  short  of  proving  or  establishing  facts  within  the  knowledge  of 
the  plaintiff  sufficient  to  amount  to  constructive  notice  of  his  brother's  in- 
solvency or  fraudulent  purpose  in  disposing  of  the  lumber-yard.  A  new  trial 
will  never  be  granted  on  account  of  newly-discovered  evidence  merely  cumu- 
lative in  its  character. 

Finally,  the  testimony  Is  too  conflicting  upon  every  material  point,  even 
vrhere  there  may  seem  to  be  a  preponderance  in  favor  of  the  defendants,  to 
admit  of  a  reversal  of  the  judgment,  on  the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 

Bbbse,  0.  J.,  concurs.  Maxwell,  J.,  dissents  from  the  Judgment. 


McKesson  v.  Hawlet. 
(Buipreme  Court  of  Nebraska.  January  S,  1S88.) 

LiJOTATKm  or  AonoKS— Advkssb  PosaBuioif— Sau  by  Tbubtee— Redbuftion. 

On  the  twelfth  of  February,  1873,  A.  executed  to  B.  a  trust  deed  to  secure  the  pay- 
ment of  a  sum  of  money  due  April  12, 1872.  The  trust  deed  provided,  among  otlwr 
things,  that,  if  the  notes  were  not  paid  at  matorilor,  the  trustee  should  advertise  aod 
sell  the  real  estate,  and  convey  a  fee-simple  title  to  the  purchaser.  The  notes  were 
not  paid  at  maturity.  On  the  seventh  di^  of  June,  1872,  the  trustee  advertised  and 
■old  the  real  estate  to  the  highest  bidder,  according  to  the  terms  of  the  trust  deed. 
On  the  twelfth  day  of  September,  1878,  the  purchaser  at  the  trustee's  sale  conveyed  ' 
the  property  to  another  by  warranty  deed.  On  the  fifth  day  of  October,  1874,  the 
property  was  axain  sold,  and  conveyed  by  warranty  deed ;  and  on  Uie  twenty-eighth 
day  of  April,  1876,  plaintiffl  purchased  tl^  same,  and  received  a  similar  conveyance. 
Defendant  and  her  grantors  were  in  open,  notonous,  and  advene  jpoweaslon  M  tlM 
property  for  more  wan  10  years  prior  to  the  oommenoement  of  this  action,  wbloh 
was  to  redeem  the  properly  from  the  trust  deed.  It  was  held  that  the  statute  of 
limitation  had  run,  ana  that  plaintUPs  cuue  of  action  was  barred. 

iayUatnu  by  the  Court.) 

Appeal  from  district  court.  Lancaster  county;  Hayward,  Judge. 

This  action  was  to  redeem  real  estate  from  a  sale  under  trust  deed,  and  was 
brought  by  Nancy  A.  McKesson  against  Ellen  Hawley.  Decree  for  defend- 
ant. Fktintiff  appealed. 

2T.  C,  Abbottt  for  i^)pellant   Lamb,  RMutU  A  Wilaorh  for  appellee. 

Kbese,  C.  J.  This  action  was  oommenoed  in  the  district  court  of  Lancas- 
ter county,  the  summons  being  issued  on  the  eleventh  day  of  April,  1885. 
Tliesult  was  ejectment,  seeking  the  possession  of  the  real  estate  described  in  Uie 
petition.  On  the  eighteenth  of  October,  1886,  an  amended  petition  was  filed, 
ebanglng  the  nature  of  the  action  to  one  to  redeem  the  same  land^to-wit,  the 
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V.  ^  of  lot  2,  block  55,  in  the  city  of  Uncoln — from  a  lien  created  b^  a  tnut 
deed  given  to  secure  the  payment  of  the  sum  of  $918.   It  is  alleged  that  the 

glatntiff's  equity  of  redemption  has  never  been  foreclosed,  or  auy  proceedings 
ad  or  instituted  for  the  purpose  of  foreclosing  the  said  mortgage ;  that,  ander 
the  stlpnlations  contained  in  said  trust  deed,  the  trustee  pretended  to  adver- 
tise and  sell  the  property  for  the  sntisfaction  of  siiid  debt,  and  pretended  to 
sell  the  same  on  or  about  the  seventh  day  of  June,  1872,  and  delivered  a  deed 
to  the  purchaser.  Hartley,  for  the  consideration  of  the  sum  uf  9190,  that  b» 
ing  the  amount  for  which  the  land  was  sold;  and  that,  through  mesne  con- 
veyances from  the  purchaser  to  the  defendant,  the  title  of  the  said  Hartley 
had  been  conveyed  to  her.  It  is  allied  that  the  proceedings  to  foreclose  the 
mortgage  or  trust  deed  by  the  alleged  advertisement  and  sale  were  void,  and 
that  the  plaintiff  was  entitled  to  redeem  the  real  estate.  An  accounting  is 
prayed  for  of  the  amount  due  the  defendant  on  the*  mortgage,  and  also  taxes 
paid  by  her,  and  of  the  rents  and  profits  for  the  use  and  occupation  of  the 
premises  during  the  time  the  same  was  in  the  possession  of  the  defendant  and 
her  grantors,  and  that,  after  deducting  therefrom  the  amount  found  due  on 
the  mortgage,  the  plaintiff  have  judgment  for  the  remainder,  and  thai  she  be 
immediately  permitted  to  redeem  the  property.  By  the  answer,  the  title  of 
plaintiff  is  denied,  as  well  as  her  right  to  the  possession  of  the  property.  It 
is  alleged  that  on  the  twelfth  day  of  September,  1873,  one  J.  W.  Hartley  and 
his  wife,  claiming  to  own  said  property  in  fee-simple,  conveyed  the  same  by 
warranty  deed  to  one  J.  B.  Smith,  and  that  Smith  thereupon  entered  into  act- 
ual and  undisputed  possession  of  the  property,  claiming  title  under  his  deed 
from  Hartley;  that  he  remained  in  possession  until  the  fifth  day  of  Octol>er. 
1874,  when,  by  warranty  deed,  he  and  his  wife  conveyed  the  property  to  one 
Wealthy  Craig,  and  that  she  immediately  took  actual  possession  of  the  prufK 
erty  under  her  title  thus  acquired,  and  retained  the  same  until  the  tn-enty- 
ninth  day  of  April,  1876,  when  she,  by  warranty  deed,  conveyed  to  defend- 
ant, and  delivered  to  her  the  possession  thereof;  that  thereupon  defendant 
entered  into  the  actual  possession  of  the  same,  and  has  ever  since  held  open, 
notorious,  and  adverse  possession  thereof,  claiming  title  thereto  under  and 
by  virtue  of  the  deeds  described;  that  all  of  the  deeds  referred  to  were  died 
for  record,  and  duly  recorded,  immediately  after  they  were  executed;  that 
defendant  and  her  grantors  have  held  open,  exclusive,  continuous,  and  ad- 
verse possession  of  said  property  for  more  than  10  years  prior  to  the  com- 
mencement of  plaintiff's  suit,  claiming  title  under  their  deeds, — thus  present- 
ing, as  a  defense,  the  statute  of  limitations.  The  trial  was  had  in  the  dis- 
trict court,  which  resulted  in  a  decree  in  favor  of  defendant,  from  which  plain- 
tiff appeals. 

As  is  shown  by  the  record,  the  trust  deed  referred  to  was  dated  February 
12, 1872,  to  secure  the  sum  of  $318,  due  April  12tli  of  the  same  year.  The  deed 
is  in  the  usual  long  form,  and  authorizes  the  trustee,  in  case  of  failure  to  pay 
the  moneys  secured  by  it,  to  advertise  the  property,  and  sell  it  at  public  sale, 
at  a  place  therein  directed,  and,  upon  such  sales  being  made,  the  trust««  to 
execute  and  deliver  to  the  purchaser  a  deed  in  fee-simple  of  said  property. 
Tlie  money  secured  by  this  trust  deed  or  mortgage  was  not  paid  when  it  be- 
came due,  whereupon  the  trustee  proceeded  to  advertise  and  sell  the  property. 
The  sale  was  made  on  the  seventh  day  of  June,  1872;  J.  AV.  Hartley  being 
the  purchaser.  On  the  twelfth  day  of  September,  1873,  Hartley  sold  and  con- 
veyed tlie  property  to  J.  D.  Smith.  On  the  fifth  day  of  October,  1874,  J.  D. 
Smith  sold  and  conveyed  it  to  Weiilthy  Craig;  and  she,  by  a  like  sale  and 
conveyance,  transferred  it  to  defendant,  on  the  twenty-ninth  day  of  Apr;l, 
1876.  The  evidence  shows  that  immediately  after  the  purchase  from  Smith.  j 
and  the  transfer  to  Craig  by  him,  on  the  twelftli  day  of  October,  1874,  Mrs.  ' 
Gt-aig  entered  into  actual  possession  of  the  property  under  her  deed,  and  re- 
tained such  possession  as  owner  unmolested  until  the  time  of  her  conveyance 
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to  defendant;  and  that  defendant,  npon  her  purchase.  Immediately  took  pos- 
sessiun,  and  haa  remained  in  poesession  ever  since.  There  is  aome  testlmooy 
that  Smith  waa  in  possession  of  the  property  prior  to  bis  transfer  to  Craig, 
but  this  ia  ntft  very  clenr.  From  tliis  it  appears,  beyond  controversy,  that 
defendant  and  her  grantor,  Craig,  were  in  open  and  adverse  poasession  of  the 
property  from  tlie  fifth  day  of  October,  1874,  until  tlie  eleventh  day  of  April* 
18B5,  the  time  of  the  oommencement  of  this  action ;  covering  about  10  years 
and  a  half. 

Thei-e  is  some  question  presented  as  to  what  the  statute  of  limitations 
would  be  in  a  case  of  this  kind ;  defendant,  clairoing  that  plaintiff  should  be 
limited  to  four  years,  under  the  provisions  of  section  16,  Civil  Code.  But  we 
are  inclined  to  tliink  tliat  the  provisions  of  sectiun  Q  should  be  applied,  which 
would  Ax  the  limitation  at  10  years.  This  section  is  as  follows:  "An  action 
for  the  recovery  of  the  title  or  possession  to  lands,  tenements,  or  heredita- 
ments can  only  be  brought  within  ten  years  after  the  cause  of  said  action 
shall  have  accrued.  This  section  shall  be  construed  to  apply  also  to  mort- 
gages." In  Crawford  v.  Taylor,  42  Iowa,  260,  it  is  said  that  an  action  to 
redeem  from  a  mortgage  is  barred  in  the  same  time  an  action  to  foreclose 
would  be,  and  cannot  be  maintained  after  10  years  from  the  dato  when  the 
right  of  action  accrued;  10  years  being  the  statutory  limltatioji  of  that  state. 
Applying  this  rule  to  the  trust  deed  in  question,  it  is  apparent  that  plaintiff's 
right  to  redeem  accrued  on  the  twelfth  day  of  April,  1872. — 13  years  before  the 
commencement  of  her  action.  But,  assuming  the  statute  of  limitation  would 
not  begin  to  run  against  ber  at  that  time,  it  seems  clear  that  it  would  begin 
to  run  in  favor  of  defendant,  under  tlie  title  of  herself  and  grantors,  as  soon 
as  adverse  possession  was  taken  under  the  alleged  purchase  from  the  trustee. 
This  possession  dated  back  prior  to  the  fifth  day  of  October,  1874,  and,  as  we 
have  seen,  more  than  10  years  prior  to  the  commencement  at  the  action. 
Plaintiff's  right  of  action  is  therefore  barred  by  the  statute  of  limitations. 
See  Clark  v.  Potter,  32  Ohio  St.  49;  Knowlttm  v.  Walker,  13  Wis.  264; 
Waldo  v.Pice,  14  Wis.  286;  St&oena  v.  Samngs  Inat.,  129  Mass.  647. 

But  it  is  contended  by  Vlaintiff  that  the  possession  of  defendant  and  her 
grantors  was  not  adverse.  It  is  insisted  that  the  title  of  the  trustee  was  a 
recognition  of  the  plaintiff's  title;  and  that,  as  the  foreclosure  proceedings 
were  void,  defendant  could  hold  only  as  assignee  of  the  rights  of  the  trustee, 
and,  therefore,  not  adversely.  Such,  to  our  mind,  cannot  be  the  law.  Not- 
withstanding the  fact  that  foreclosure  proceedings  might  have  been  void,  it 
is  clear  that  the  purpose  of  such  proceedings  was  to  cut  off  and  destroy  the 
title  of  plaintiff;  and  therefore  the  conveyance  by  the  trustee  to  Hartley,  had 
It  been  legal,  would  have  terminated  plaintiff's  title.  The  grantees  of  Hart>- 
ley.  taking  and  liolding  the  property,  or  asserting  their  riglit  to  bold  it.  under 
warranty  deeds  from  him,  were  clearly  adverse  to  plaintiff.  Tliey  held  as 
owners,  and  the  statute  would  run  in  their  favor. 

The  decree  is  right,  and  is  therefore  afllrmed. 

(The  other  judges  concur.) 


Anslet  o.  Fasahbo  et  al. 
{Supreme  Court  of  JTebradco.  Januaty  0, 1888.) 

1.  Vktoob  and  Vendee— Vendor's  Lies. 

A  vendor  of  real  estate,  upon  the  abaolute  conveyance  thereof  by  deed,  has  no  Ifen 
on  the  land  so  conveyed  for  such  portion  of  the  porohaBe  money  aa  remains  unndd. 
fdmtouterv.  Hi(wl?M,eNeb.8e& 

a,  Sahi. 

The  policy  of  our  law  is  to  discourage  secret  liens,  and  to  require  all  Instroments 
afloctlDg  title  to  real  estate  to  be  eat^ed  upon  rectad. 
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The  dootrine  that  tho  vendor  has  a  lien  on  the  land  oonreyed  for  parchaee  money 
remaining  unpaid  is  repugnant  to  oar  Btatatcs  in  relation  to  real  estate,  and  ia  no 
part  of  the  law  of  this  state. 
4.  SiJfB— MacHAwrc'a  Liiii— Priobitt. 

Rule  applied.  A.  sold  and  deeded  certain  real  estate  to  P.  on  the  twentv-nintli 
day  of  June,  1885.  On  the  same  daj  T.,  byvfrtoe  of  a  contract  with  P.  therefor,  sold 
ana  deUvwed  to  him  material  for  tbe  ereottmi  of  a  building  <m  said  proparty.  On 
the  twenty-third  day  of  July,  188B,  P.  and  wife  erocuted  a  nmrtgage  to  A.  to  secars 
the  unpaid  portion  of  the  purohase  price.  Held,  that  the  meohanio'a  lien  in  faror 
of  T.  waa  superior  to  the  Ben  of  A  oreated  by  the  mortgage. 
(ayllabiu  by  Court.) 

Appeal  from  district  court,  STuckoUs  county ;  Morris.  Judge. 

Action  by  Elmer  Ansley  to  foreclose  a  mortgage  against  C  F.  Fasahro, 
Mary  Fasahro,  Templeton  Bros.,  and  W.  C.  Van  Gundy.  Decree  for  plain- 
tiff. Templeton  Bros.,  claiming  a  mechanic's  lien  on  the  mortgaged  prem- 
ises, appeal. 

Case  A  MoNenyt  for  appellants*  Templeton  Bros.  TT.  A,  Bargttreaser,  tot 
appellee. 

Btbse,  G.  J.  This  action  was  instituted  in  the  district  court  of  Kuckolls 
county  for  the  purpose  of  foreclosing  a  mortgage  executed  by  defendant  Pa- 
sahro  to  plaintiff,  Ansley,  upon  certain  real  estate  described  In  the  petition. 
Defendants  Templeton  Bros,  and  Van  Qundy  were  made  parties  to  the  action, 
for  the  reason  that  they  had  filed  in  the  proper  otfice  statements  for  mechanics* 
liens  which  they  claimed  against  the  premises  for  material  furnished  Fasahro 
in  the  construction  of  a  barn.  There  is  no  question  presented  as  to  the  fore- 
closure proceedings  so  far  as  tbe  mortgage  f.i  concerned.  Fasahro  and  wife 
making  default  in  the  court  below,  Templeton  Bros,  appeared  and  answered, 
setting  up  their  mechanic's  lien,  and  alleged  that  It  was  supedor  to  the  lien 
of  plaintiff's  mortgage.  It  appears  from  tbe  record  that  Ansley  sold  ahd 
deeded  the  property  in  question  to  Fasahro  on  the  twenty-ninth  day  of  June, 
1885.  On  the  same  day  Fasahro  entered  into  a  contract  with  Templeton  Bros, 
for  lumber  with  which  to  make  the  improvement  on  the  premises.  On  the 
twenty-thlrddayof  July  of  the  same  year  Fasahro  and  wife  executed  tbe  mort- 
gage to  Ansley,  which  is  now  sought  to  be  foreclosed,  the  consideration  of  the 
mortgage  being  the  unpaid  part  of  the  purchase  price  of  the  property.  On 
the  trial  the  court  found  that  the  lien  of  the  mortgage  was  superior  to  the 
lien  created  by  the  mechanic's  lien,  and  rendered  a  decree  accordingly.  From 
this  decree  Templeton  Bros,  appeal. 

I  think  the  only  question  wliich  can  be  considered  is  whether  or  not  the 
furnishing  of  material  for  tlie  construction  of  the  barn  after  the  execution  of 
the  deed  from  Ansley  to  Fasahro,  and  before  tbe  execution  of  the  mortgage 
from  Fasahro  to  Ansley,  would  constitute  Templeton  Bros,  to  be  the  holders 
of  the  prior  lien,  or  whether  the  fact  that  the  mortgage  was  given  for  the  pur- 
chase price  would  entitle  the  mortgagee  to  priority.  On  the  tiiat  of  the  case, 
the  following  proceedings  were  had,  as  shown  by  thtf  bill  of  exceptions:  "The 
plaintiff  introduced  Detid  Record  Book  K,  page  522,  thereby  showing  a  deed 
from  Elmer  Ansley  and  wife  to  C.  F.  Fasahro,  a  copy  of  which  is  hereto  at- 
tached, marked  '  Exhibit  A;'  also  page  495  of  Mortgage  Record  Book  8,  show- 
ing raoitgage  from  C.  F.  Faaabro  and  wife  to  Elmer  Ansley,  a  copy  of  which 
said  mortgage  is  hereto  attached,  marked  'Exhibit  B.'  It  is  agreed  in  open 
court  that  the  mortgage  above  referred  to  is  for  the  purchase  money  of  said 
premises.  Flalntiff  rests.  Defendants  Templeton  Brothers  then  introduced 
page  44,  vol.  1,  of  Mechanic's  Lien  Record  of  said  county,  showing  mechimic's 
lien  filed,  Templeton  Brothers  v.  C.  ff.  Pasahro.  Copy  thereof  is  hereto  at- 
tached, marked  ■  Exhibit  C  It  is  admitted  that  the  lumber  described  in  said 
mechanic's  lien  was  used  for  the  erection  of  a  barn  on  said  premises."  This 
^  the  whole  of  the  bill  of  exceptions,  with  the  exception  of  the  exhibits  re- 
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ferred  to,  which  are  In  the  usual  form,  and  need  not  be  here  copied.  By  the 
journal  entry  of  the  decree  it  is  shown  that  Fasahro  and  wife  made  default, 
and  the  case  was  tried  upon  the  petition  of  plaintiff  and  the  answer  of  Tem- 
pleton  Bros.  The  finding  of  the  court,  as  contained  in  the  record,  is  as  fol- 
lows: "The  court  tinds  that  C.  F.  Fasahro,  and  wife,  Mary  Fasahro,  executed 
and  delivered  to  plaintiff  the  mortgnge  deed  set  foi-th  in  said  petition,  upon 
the  following-described  real  estate,  to-wit:  Lots  one,  two,  and  three,  in  block 
forty-six,  in  the  village  of  Superior,  Nuckolls  county,  Nebraska,  according  to 
the  original  plat  and  survey  thereof,  as  the  same  appears  of  record  in  Nuck- 
olls county,  Nebraska,  and  that  said  mortgage  was  duly  recorded  on  the  thir- 
tieth day  of  July,  A.  D.  1885,  in  Book  8  of  Records  of  Mortgagee,  page^S,  in 
said  Nuckolls  county,  Nebraska;  and  the  court  further  finds  that  said  mort- 
gage was  given  to  secure  the  payment  of  six  several  promissory  notes,  Ave 
each  for  the  sum  of  8300,  and  one  for  the  sum  of  #200.  The  court  further 
finds  that  the  said  notes  and  mortgage  were  given  by  the  said  G.  F.  Fasahro 
and  Mary  Fasahro  to  secure  the  unpaid  part  of  the  purchase  money  for  said 
premises  in  said  petition  and  mortgage  described.  The  court  further  finds 
that  there  is  due  to  plaintiff,  Elmer  Ansley,  from  defendant  C.  F.  Fasahro  the 
sum  of  9970  on  three  of  the  promissory  notes  described  in  said  mortgage  and 
petition,  drawing  ten  per  cent,  interest.  The  court  further  finds  that  secured 
in  this  s^me  mortgage  are  three  several  promissory  notes,  being  three  of  the 
six  heretofore  described  of  date  of  July  28,  1885,  and  one  becoming  due  June 
29,  1886,  for  the  sum  of  $800,  drawing  interest  at  ten  per  cent,  from  date; 
and  one  to  become  due  September  29,  1886,  for  6300.  drawing  ten  per  uent. 
interest  from  date;  and  one  becoming  due  December  29,  1886.  for  the  sum  of 
9200,  drawing  ten  per  cent,  interest  from  date;  and  that  these  several  sums 
due  and  to  become  due  are  part  of  the  purchase  money  of  the  land  described 
in  the  said  petition  and  mortgage;  and  that  the  same  is  the  first  and  best  Hen 
on  said  premises.  And  the  court  further  finds  due  to  Templeton  Brothers, 
from  defendant  Fasahro,  for  materials  furnished  and  for  wliich  mechanic's 
lien  is  filed,  the  sum  of  $301.73;  and  the  court  finds  due  defendant  Van 
Gundy,  from  Fasahro,  the  sum  of  $15  for  material  furnished,  and  for  which 
a  mechanic's  lien  has  been  duly  filed, — and  these  materials  were  used  in  the 
construction  of  a  barn  on  said  mortgaged  premises;  and  that  the  mechanlcB* 
liens  are  second  and  inferior  to  the  mortgage." 

We  are  thus  specific  in  the  presentation  of  the  evidence  and  the  findings  of 
the  court,  for  the  reason  that  it  is  said  in  the  brief  of  appellee  that  "it  also 
afflrmntiveiy  appears  that  the  deed  was  delivered  on  the  twenty-third  day  of 
July,  1885.  and  the  mortgage  set  out  in  the  petition  was  executed  and  deliv- 
ered  on  the  same  day."  We  have  examined  the  record  carefully,  and  cannot 
find  that  this  statement  is  home  oUt  by  the  evidence.  The  contract  for  the 
purchase  of  the  material  of  Templeton  Bros.,  made  by  Fasahro,  was  on  the 
twenty-ninth  day  of  June,  the  date  of  the  execution  of  the  deed,  and  more 
than  half  the  lumber  was  furnished  on  that  day.  The  presumption  would  be 
quite  natural  that  PasHhro  was  in  possession  of  the  property  at  that  time,  and 
that  his  possession  was  under  and  by  virtue  of  his  purchase  from  Ansley,  the 
deed  bearing  date  of  that  day.  If  this  is  true,  the  only  question  presented  ia 
whether  or  not  Ansley  would  have  a  vendor's  lien  as  against  third  parties, 
without  notice,  for  the  remainder  of  the  purchase  price.  If  not,  Templeton's 
mechanic's  lien  is  the  superior  equity.  This  question,  we  think,  has  been 
finally  put  at  rest  in  this  state  by  the  decisions  of  this  court  in  Bdinimter  v. 
Higgim,  6  Neb.  265,  and  Rhea  v.  Reynolds,  12  Neb.  128,  10  N.  W.  Rep. 

The  opinion  in  both  cases  was  written  by  the  present  Chief  Justice 
Maxw£ix,  and  in  the  former  case  it  is  said:  "This  provision  of  the  common 
hiw  [referring  to  vendor's  liens]  doubtless  had  great  influence  in  leading  the 
court  of  cliancery  of  England  to  adopt  the  doetrines  of  vendor's  lien  from  the 
civil  law,  to  prevent  a  failure  of  justice.  But  this  doctrine  can  have  no  ap- 


Digilized  by  Google 


888 


KOSTHWISTEBN  BRPORTEB. 


[Neb. 


plication  In  tlils  state,  where  debts  are  a  charge  npon  the  lands  of  decedents, 
and  where  the  estate  desoeods  or  is  devised  subject  lo  aucfa  debts.  We  are 
clearly  of  the  opinion  that  the  doctrine  c£  a  vendur's  lien  in  a  ease  like  the  one 
at  bar  is  repugnant  to  our  statutes  in  rdation  to  real  estate,  and  is  therefore  no 
part  of  our  law. "  That  was  a  case  in  which  the  alleged  Mm  of  the  vendor  was 
sought  to  be  enforced  against  the  heirs  of  tlie  vendee^  and  not  where  tbe  in- 
terests of  a  tliird  party,  without  nuttce,  were  involved.  The  latter  case  was 
one  in  wliich  an  action  was  conunenced  by  ttie  vendor  of  real  estate  upon  a 
promissory  note  for  the  purchase  price  of  tlie  real  estate,  and  for  the  purpose 
of  enforcing  a  vendor's  lien.  The  district  court  found  that  no  lien  existed, 
and  dismisMd  tbe  action.  It  was  held  that  Bhea,  the  plaintiff,  was  entitled, 
upon  the  plaadings,  to  judgment  against  lleynolds  for  the  amount  of  the  note, 
and  the  case  was  reversed  for  that  reason,  in  which  opinion  it  is  said :  We 
adhere  tu  our  decision  in  Bdmimter  v.  JfigyitiA,  6  Neb.  265,  in  that  a  vendor 
of  real  estate  upon  an  actual  conveyance  ttieieof ,  by  deed,  has  no  lien  upon  the 
land  so  conveyed  for  such  portion  of  the  purchase  money  as  remained  unpaid. 
Tlie  reason  is,  tbe  grantor  has  parted  al>:iolutely  with  all  claims  and  demands 
upon  the  land,  and  cannot  be  allowed  to  enforce  special  demands  against  it  not 
arising  by  contract  or  operation  of  law." 

As  tiie  bill  of  exceptions  does  not  contain  the  evidence  introduced  by  Van 
Qnndy  upon  the  trial,  we  cannot  say  as  to  what  his  rights  are,  or  when  his 
lien  attached.  The  decree  of  the  district  court,  so  far  as  hia  interests  are  con- 
cerned, will  not  be  molested.  The  decree  of  the  district  court  will  therefore 
be  modified  in  this  court,  and  the  decree  will  be  thut  the  lien  in  favor  of  Tern- 
pleton  Bros,  is  superior  to  that  creuted  by  the  mortg.ige  of  plaintiff,  and  tliat 
the  same  l>e  foreclosed ;  the  proceeds  arising  from  tl^  sale  of  tbe  real  estate 
upon  the  foreclosure  of  the  mortgage  be  applied — First,  to  the  payment  of 
the  lien  of  Templeton  Bros.;  »econd,  to  the  amount  found  due  upon  the  mort- 
gage; and,  third,  to  the  amount  due  Van  Qundy  on  his  lien.  Judgment  ao- 
cordingly. 

(The  other  Judges  concur.) 


Powers  c.  Craiq.  . 
(Supreme  Court  of  NebraslM.   January  5, 1888.) 

1.  NiOLIORKCE— SeTTINO  PbaIBIB  FiBB— ProTlKCE  07  JUKI. 

In  an  action  tor  damaees  resulting  from  the  destruction  of  property  by  Are  negli- 
gently set  upon  the  prairies  of  this  state,  the  qnestton  of  negugenoo  u  alone  tor  tho 
fury  to  determine.' 

8.  SAJIB— ETIDSlTOB--<)inTOM— FlSS-C^UABDS— COHTRIBirrORT  NBOLIOKKOI. 

Is  such  case,  where  it  was  shown  that  the  fire  ori&inated  at  the  camp-fire  built 
upon  the  prairie,  in  the  vicinity  of  a  large  quantity  of  dry  grass,  at  1  o'clock  in  tbe 
^y,  when  the  wind  was  high,  and  blowing  in  the  direction  of  the  plaintiif' s  prop- 
erty, tiiB  question  of  the  ouBiom  of  the  countir  In  plowhig  flre'^uardB  around  su^ 
imqiertyunotainaterlalinqulry;  andespeciaUysowheaastreaniSOfeetiawulth 
Was  between  the  property  destiv^ed  by  tue  fire  and  the  plaoe  where  the  Are  was 
kindled.  In  such  case,  the  failure  to  plow  or  burn  fire-guards  would  not  be  oon- 
tributory  negligence. 

Error  to  district  court,  Cherry  county ;  Tift  ant,  Judge. 

Action  by  Cfaauncey  E.  Craig  against  B.  W.  Powers  to  recover  for  damages 
caused  by  a  prairie  fire.  Thwe  was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  brings  error. 

J).  A.  Holmen,  fur  plaintiff  In  error.  J,  H.  Qumey  and  3.  R.  Bisbee,  for 
defendant  in  error. 

Berse,  C.  J.  This  action  was  originally  commenced  In  tbe  county  court 
of  Cherry  county,  by  defendant  in  error  against  plaintiff  in  error,  to  recover 

'  As  to  the  prorinoe  of  the  court  and  jury  in  considering  questions  of  ne^igenoo,  see 
Walton  r.  Aokennan,  (K.  J.J  lU  AtL  Rep.  T09,  and  note. 
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the  sum  of  $800  damages  sust^ned  by  the  plaintiff  in  the  action  bj  reason  of 
the  destruction  of  hay  by  flre  which,  it  was  alleged,  originated  from  a  camp- 
fire  started  by  plaintiff  in  error  while  traveling  through  the  country  in  the 
vicinity  of  the  premises  of  the  defendant  in  error.  The  case  was  taken  to  the 
district  court  by  appeal,  and  tried  to  a  jury.  Defendant  in  error  recovered  a 
verdict  and  judgment.   Plaintiff  in  error  prosecutes  error  to  this  court. 

It  appears  from  the  testimony  that,  at  or  about  the  time  alleged  in  the  peti- 
tion, plaintiff  in  error  was  passing  through  the  country  near  the  premises  of 
defendant  in  error,  with  a  number  of  cf^tle,  and  the  men  necessary  to  take 
charge  of  liis  herd  and  outfit,  and  about  the  noon  hour  camped  near  the  prem- 
ises of  defeudtint  In  error,  and,  for  the  pnipose  of  prepai'ing  dinner,  kindled 
a  fire.  The  dale  was  the  tliirteenth  of  October,  1^.  It  was  a  very  windy 
day»  and  the  surrounding  grass  was  rank  and  dry.  After  eating  dinner,  the 
men  remained  near  the  flre  for  perhaps  half  an  hour,  without  rebuilding  it, 
and,  when  they  left,  some  water  was  thrown  upon  the  remaining  coals,  hut 
no  special  effort  seems  to  have  been  made  to  see  that  the  fire  was  all  extin- 
guialied*  The  fire  had  been  built  in  a  small  pit,  which  was  found,  and  is  de- 
scribed as  being  atjout  one  foot  and  a  half  in  length,  and  about  one  foot  in 
width,  and  perhaps  six  inches  deep.  The  grass  had  been  previously  burned 
around  the  pit  a  distance  of  about  one  foot,  although  some  of  the  witnesses  for 
the  plaintiff  in  error  testified  that  the  width  of  the  burnt  space  was  probably 
six  10  eight  inches.  Very  soon  after  the  departure  of  the  plaintiff  in  error 
and  bis  men  from  the  fire,  tliey  discovered  the  praiiie  grass  burning  not  far 
from  the  place  where  tliey  had  eaten  dinner,  and  under  the  force  of  the  wind 
it  was  being  driven  towards  the  hay  of  defendant  in  error.  A  creek  or  stream 
of  considerable  size  was  between  where  the  plaintiff  in  error  had  camped  and 
the  liay  of  defendant  in  error;  the  bed  of  the  stream  being  estimated  by  the 
witnesses  al  from  20  to  30  feet  in  wiUth.  The  fire  was  blown  across  this 
stream  to  defendant's  premises,  and  the  destruction  of  bis  hay  followed. 

A  number  of  questions  are  presented  by  the  record,  wtiich  will  be  noticed 
in  the  order  of  tlieir  asaignraent  iiere. 

Tlie  first  Hssignmenb  is  that  the  court  erred  in  overruling  the  objection  to 
the  testimony  offered  by  the  plaintiff  below.  This  assignment  has  reference, 
we  presume,  to  conversations  testified  Lo  between  witnesses  (tf  defendant  in 
error  and  plaintiff  in  error.  Defendant  in  error  was  called  as  a  witness,  and 
testified,  in  substance,  that  at  the  time  of  the  fire  he  was  at  work  on  a  railroad 

frade  about  a  mile  and  a  half  distant  from  il;  that  when  he  saw  the  smoke 
e  started  in  that  direction  on  horseback,  and  on  arriving  there  he  discovered 
the  pit  in  which  the  cantp-Ure  had  been  built,  and  that  the  flre  had  not  been 
extinguished;  that  he  noticed  a  few  "brands"  with  fire  on  them;  that  the 
fire  had  at  that  time  burned  a  little  to  the  south,  but  was  running  under  the 
force  of  the  wind  to  the  north,  in  the  direction  of  his  hay^  and  that  the  plain- 
tiff in  error  was  thereabout  the  time  of  his  arrival.  He  was  then  asked  if  he 
bad  any  conversation  with  plaintiff  in  error.  His  answer  being  in  the  affirm- 
ative, he  was  directed  to  state  what  plaintiff  in  error  said  in  reference  to  the 
camp-fire.  Over  the  objection  of  the  plaintiff  in  error,  his  answer  was;  "I 
asked  him  how  they  thought  the  fire  got  away  from  there.  They  said  they 
supposed  tijiey  had  the  fire  put  out;  or  possibly  it  might  have  been,  that  is 
what  they  said.  I  do  not  remember  the  words  exactly;  that  is  the  substance 
of  it. "  We  can  see  no  objection  to  the  admission  of  this  testimony.  It  seems 
to  have  been  conceded,  and  we  think  the  facts  fully  sustain  the  claim,  that  Che 
fire  originated  from  the  camp-flre  of  plaintiff  in  error.  No  other  cause  is 
shown.  It  was  discovered  within  a  very  few  minutes  after  the  depiuture  of 
the  men  from  the  place  where  they  built  their  curap-fire.  The  fire  was  not  ex- 
tinguished. The  grass  was  very  dry,  and  the  wind  was  blowing  a  gale.  It 
is  true  that  another  person,  referred  to  in  the  testimony,  was  seen  to  pass  by 
the  camp  during  the  time  that  plaiutiS's  men  were  preparing  to  depart;  but 
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there  is  nothing  in  the  testimony  anjwhere  that  he  either  meddled  with  tbat 
Are,  or  started  another.  He  was  near  the  wagon,  talking  with  plaintilTs 
hands,  and  left  before  thej  did;  having  gone  a  considerable  distance  before 
thej  drove  away.  The  proof  of  the  remark  by  the  plaintiff  in  error,  tiiat  thef 
thought  they  had  extinguished  the  fire,  even  it  be  construed  Into  an  adnaiasioii, 
could  work  no  possible  prejndice  to  him,  as  the  proof  was  ample  as  to  the 
origin  of  the  fire. 

The  next  assignment  of  error  is  that  "the  court  erred  In  rejecting  testimony 
offered  by  plaintiff  in  error."    This  objection  refers  to  the  offer  of  plaintiff 
in  error  upon  the  trial  to  prove  "that  the  country  in  the  vicinity  of  Mr. 
Craig's  place,  west  of  Valentine,  in  that  locality,  was  unsettled  prairie,  and 
but  very  little  under  cultivation,  but  that,  periodically,  prairie  fires  swept  over 
the  country,  devastating  the  country;  and  tliat  it  was  customary  among  the 
settlera  who  were  there  to  protect  themselves  against  damage  by  fire  by  either 
plowing  or  burning  suitable  fire-guards,  and  that  the  plaintiff  had  failed  to 
provide  such  Are-guards. "   This  testimony  was,  upon  objection  by  defendant 
in  error,  excluded.   In  this  we  see  no  error.   It  was  alleged  in  the  petition 
that  the  fire  had  t>een  negligently  kindled  at  a  distance  of  about  250  yarda  from 
the  stacks  of  hay  of  defendant  in  error,  and  that  plaintiff  in  error  did,  care> 
lessly  and  n^ligently,  leave  the  fire  burning,  and  from  such  carelessness  ami 
negligence  the  prairie  grass  became  ignited,  and  the  fire  spread  to  defendant's 
land.   The  proof  showed  the  existence  of  the  stream  to  which  we  have  re- 
ferred, and  which,  under  ordinary  circumstances,  would  doubtless  have  served 
as  a  fire-guard,  and  would  have  protected  defendant's  property  from  fire  run- 
ning in  the  direction  or  course  taken  by  the  fire  in  question.    The  theory  upon 
^hich  this  testimony  was  sought  to  be  introduced  was  the  contributory  neg- 
ligence of  defendant  In  error.    This  question  was  submitted  to  the  jury  by 
proper  instructions  from  the  court.   The  question  of  contributory  negligence, 
if  it  arose  in  this  case  at  all,  was  whether  the  negligence  of  defendant  in  er- 
ror contributed  to  this  particular  injury.    The  fact  that  the  country  was  "un- 
settled prairie,  and  very  little  under  cultivation,"  was  fully  shown  by  the 
testimony  in  the  case,  and,  if  material  to  the  defendant,  was  suBiciently  proven. 
The  simple  question  presented  by  this  offer,  we  think,  was  as  to  the  custom 
of  settlers  in  the  matter  of  plowing  or  burning  fire-guards.    Even  if  the  cir- 
cumstances under  which  the  fire  in  question  was  kindled  would  permit  an  in- 
quiry as  to  the  negligence  of  defendant,  we  can  see  no  error  in  the  exclusion 
of  the  inquiry,  for  the  reason  that  it  was  shown  by  the  testimony  that  no 
lire-guard  had  been  made;  the  reliance  of  defendant  in  error  being  upon  the 
stream  to  which  we  have  referred,  as  sufficient  protection  from  fire  in  that 
direction.   The  question,  then,  as  to  the  negligence  of  defendant  in  error, 
was  fuIJy  submitted.   Upon  the  question  as  to  what  was  the  custom  of  the 
settlers,  there  was  no  necessity  for  inquiry. 

The  third  assignment  of  error:  "The  court  erred  in  refusing  to  give  in- 
structions asked  by  defendant."  The  instruction  asked  by  plaintiff  in  error 
which  the  court  refused  to  give  was  as  follows:  "You  are  instructed  that  if 
the  plaintiff  in  this  case  failed  to  exercise  the  diligence  that  an  ordinarily  pru- 
dent man  would,  under  such  circumstances,  have  exercised.  In  protecting  the 
hay  burned  from  being  destroyed  by  fire  which  might  be  raging  in  the  vicinity, 
by  plowing,  burning,  or  otherwise  providing  suitable  fire-guards,  then  he  is  not 
entitled  to  recover  in  this  case,  unless  the  negligence  of  the  defendant  was 
grossly  in  excess  of  that  of  the  plaintiff. "  As  we  have  already  seen,  the  ques- 
tion as  to  whether  or  not  defendant  in  error  had  plowed  or  burned  fire-guards 
around  his  stacks  viaa  not  a  mateiial  one  to  be  considered  by  the  jury,  and 
that  question  need  not  be  further  considered.  The  question  of  negligence  of 
defendant  in  error  was  a  proper  one  fur  the  jury  to  consider,  under  all  the  evi- 
dence in  tlie  case;  and  it  would  have  been  improper  for  the  court  to  have  in- 
structed them  as  to  what  would  or  would  not  constitute  contributory  n^U- 
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gence.  Considering  the  location  of  the  hay,  and  all  its  surrouncllngs,  tlie  prox- 
imity of  the  stream  to  which  we  have  referred,  the  question  of  contributory 
negligence  was  alone  for  the  jury,  and  there  was  no  error  in  refusing  to  give 
the  instructions  prayed. 

The  fourth  assignment  of  error  is  that  "the  court  erred  in  giving  theinstruo- 
tion  on  request  of  plaintiff."  Although  It  is  not  shown  by  the  record,  yet  we 
presume  that  instruction  No.  2,  given  upon  the  court's  own  motion,  is  here 
referred  to.  This  instruction  is  aa  follows:  "  You  are  instructed  that  the  law 
of  Nebraska  makes  it  a  misdemeanor  for  persons  to  negligently  or  carelessly 
set  on  fire  any  prairie  in  any  part  of  this  state.  Yon  are  further  instructed 
that  every  one  has  a  right  to  presume  that  no  one  will  be  guilty  of  a  rolsde- 
meanor,  and  is  therefore  under  no  obligation  to  anticipate  such  negligence  or 
to  guard  against  it.  Therefore,  if  you  Qnd  that  the  defendant  or  his  agent  did 
negligently  or  carelessly  set  Ore  to  the  prairie,  and  that  such  fire  burned  the 
plaintiff's  hay,  the  defendant  would  be  liable  for  the  damage,  notwithstanding 
you  might  find  from  the  evidence  the  further  fact  that  the  plaintiff  had  not 
Butfloient  fire-guard  around  the  stacks,  unless  the  plaintift  neglected,  after  he 
discovered  the  tire,  t4)  use  all  reasonable  means  within  his  power  to  prevent 
the  injury  therefrom."  The  objection  to  this  instruction  is  that  there  was 
nothing  in  the  record  of  the  trial  which  would  justify  the  court  in  instructing 
the  jury  concerning  the  criminal  liability  of  plaintiff  in  error.  As  we  have 
before  seen,  the  action  was  based  upon  the  negligence  of  plaintiff  in  error  in 
permitting  the  fire  to  escape.  The  whole  instruction,  taken  together,  is  sim- 
ply  a  statement  of  the  law  that  the  careless  use  of  fire,  by  which  the  prairies 
of  the  state  might  be  ignited,  is  prohibited  by  statute,  and  that  the  defendant 
in  error  would  be  under  no  obligations  to  anticipate  such  negligence  on  the 
part  of  plaintiff  fn  error;  and  the  further  consideration  that  the  absence  of 
Are-guai^s  would  constitute  no  defense  to  the  action.  Upon  this  latter  part 
of  the  instruction,  this  court  has  sufficiently  spoken  in  Hailroad  Co.  v.  WeaU 
over,  4  Keb.  268.  As  is  Indicated  in  that  case,  it  may  be  said  that  it  was 
clearly  the  duty  of  plaintiff  in  error  to  take  the  necessary  precautions  to  pre- 
vent the  escape  of  the  fire  kindled  by  him.  Failing  to  do  so,  tlie  question  of 
his  n^ligence,  under  the  drcumstancee,  would  be  determined  by  the  jury. 

The  fifth  assignment  of  error,  "that  the  court  erred  in  overruling  the  mo- 
tion fw  a  new  trial,"  Is  snbstantially  disposed  of  already.  There  was  sutfl- 
cient  testimony  to  warrant  the  finding  of  the  jury  that  plaintiff  in  error  was 
the  cause  of  the  destruction  of  defendant's  property.  The  question  as  to 
whether  he,  or  those  under  him,  acted  negligently  in  permitting  the  fire  to 
escape,  was  one  of  fact  for  the  jury.  They  found  against  him  upon  this  ques- 
tion.  The  testimony  was  ample  to  ansttdn  the  finding. 

We  have  carefully  examined  the  record,  and  can  find  no  prejudicial  error. 
The  judgment  of  the  district  court  Is  thei-^ore  affirmed. 

(The  other  judges  concur.) 


State  «.  Kellnbr. 

(Supreme  Court  of  Nebraska.  January  6,  188S.) 

1.  Cbimikii.  Law — Appbai.  tboh  .TaBTiCE — Disuibbaii. 

Defendant  was  arrested  upon  a  complaint,  tried  before  a  justice  of  the  peace  for  a 
misdemeanor,  convicted,  and  appealed  to  the  district  court.  Upon  trial  In  the  dis- 
trict ooart,  testimony  was  Introdiioed  tendiuE  to  establish  all  the  materlsd  allegations 
of  the  complaint.  Upon  the  close  of  tiiB  swte's  testimony,  defendant  moved  the 
court  that  tne  cause  be  dismissed  and  the  defendant  discharged,  wtiioh  motion  was 
sustained.   Held  error. 

9.  WsiOHTS  AST)  Ueasubbs— Falbb  Wbights— Criminal  Liabhitt— Btidbhob. 

Where  a  defendant  was  charged  with  keeping  and  having  charge  of  scales  for  the 
purpose  of  weighing  live-stock,  grain,  coal,  and  other  articles,  and  knowingly  and 
willfully  reporUng  false  or  untrue  wcnghts,  whereby  another  was  defrauded,  it  was 
held  competent,  for  the  purpose  of  showing  guU^  lokowledge,  to  prove  that,  at  or 
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about  the  time  alleged  in  the  oomplaint,  ttw  defendaat  oaed,  and  oanaed  to  be  used. 
In  the  weighing  of  stock  and  grain,  a  loaded  weight,  heavier  than  other  and  oorxcufc 
weights  kept  by  him,  therein  oaiutng  the  appavent  weight  of  tbe  bUx^  h^y,  etc, 
to  be  dlminuhed. 
{SyUabua  by  the  CouirL) 

Exceptions  by  prosecuting  attornejr  f rom  dlstriot  court,  Madison  countj-; 
CBAWFono,  Judge. 

This  Is  R  proceeding  in  error,  instituted  by  the  county  attorney  of  Madison 
county,  Nebraska,  under  sections  515-517.  Crim.  Ck>de,  providing  that  the 
county  attorney  may  present  to  the  supreme  court  a  bill  of  exceptions  for  tbe 
purpose  of  obtaining  ttie  decision  of  such  court  upon  the  points  presenttid 
therein,  which  decision  sliall  determine  the  law  to  govern  in  any  similar  case, 
but  which  shall  not  reverse  or  in  any  manner  affect  the  judgment  of  the  lower 
court.  The  defendant,  Morris  Kellner,  was  prosecuted  undra-  section  136. 
Crim.  Code,  which  provides  a  penalty  for  use  of  false  weights  whereby  any 
one  Is  defrauded  or  injured.  Under  the  instructions  of  the  court,  the  defend- 
ant was  discharged. 

John  8.  Sobinson,  Go.  Atty.»  and  IT.  V.  Allen,  for  the  State.  No  appear- 
ance for  the  defendant. 

Beese,  C.  J.  This  is  a  proceeding  In  error,  instituted  by  the  county  at- 
torney of  Madison  county,  under  sections  514, 515,  and  517,  Crim.  Code.  Tlie 
prc^ecution  was  Instituted  against  defendant  in  error  before  a  justice  of  the 
peace  of  Madisun  county  for  a  violation  of  section  1^6,  Crim.  Code.  A.  trial 
was  bad  before  the  justice  of  the  peace,  whicli  resulted  in  a  conviction  of 
plaintiff  in  error.  From  the  judgment  of  conviction  he  appealed  to  the  dis- 
trict court.  In  that  court  a  jury  was  impaneled,  and  tbe  trial  proceeded  with 
until  the  testimony  of  the  state  bad  all  been  introduced,  when  the  defendant 
moved  the  court  for  an  instruction  to  the  jury  "to  find  for  the  defendant." 
"  Tbe  motion  sustained  by  the  court.  State  duly  excepted ;  whereupon  the  jury 
was  duly  discharged  by  the  court,  and  the  prisoner  discharged  from  custody. 
State  duly  excepted."  It  is  insisted  here  that  the  court  erred  in  discharging 
the  jury  and  discharging  tlie  defendant.  There  is  no  question  made  which 
requires  notice  as  to  tbe  sufficiency  of  the  complaint.  Our  attention  must  be 
alone  directed  to  tbe  evidence  adduced  upon  the  triiU. 

VTithout  extending  this  opinion  to  tlie  length  which  would  be  required  to 
copy  tbe  testimony  of  the  various  witnesses,  and  for  the  purposes  of  this  de- 
cision alone,  we  think  it  maybe  said  that  tbe  following  facts  were  sufficiently 
established  to  require  their  submission  to  the  jury.  TIkese  are  that  defendant 
WHS  engaged  in  the  business  of  purchasing  stock  and  grain  in  the  viJl^e  of 
Madison,  Madison  coun^,  using,  as  his  own*  platform  scales,  upon,  which  to 
weigh  the  stock  and  grain  purchwed  by  him.  That  upon  the  occasion  referred 
to  in  tbe  testimony  the  witness  Trine  sold  defendant  five  loads  of  h(^,aDd 
delivered  tlie  same,  they  being  welglied  on  ttie  scales  in  question.  That  at 
the  time  that  the  last  load  of  hogs  was  weighed  he  went  to  defendant,  who 
was  Ht  and  ing  at  the  scales,  picked  up  one  ai  the  wights,  suggested  that  his  load 
weighed  lighter  than  he  had  expected,  and  asked  uiat  the  2,000  pound  weight 
which  had  been  used  should  be  removed,  and  another  one  placed  upon  the  beam 
of  tlie  scales,  vhicli  was  done,  and  a  different  weight  produced,  but  it  seems  not 
to  have  been  definitely  settled  as  to  just  what  the  difference  was.  Defendant 
remarked  that  it  made  about  five  pounds  difference,  which  he  allowed  to  the 
witness.  The  weight  referred  to  by  the  witness  was  similar  to  the  other 
weights,  with  the  exception  that  what  appeared  to  be  a  "round  drilled  hole" 
was  in  the  weight,  which  had  biien  filled  up  with  some  white  metal  lesembliDg 
lead.  It  was  shown  that  this  weight  was  used  by  defendant  in  weigiiing  stock 
and  grain.  On  two  other  occasions  the  three  2,000  pound  weiglits  were  ob- 
tained from  his  scales  without  his  knowledge,  and  carefully  weighed.  Two 
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of  the  weights  weighed  exactly  foar  pounds  each;  the  other,  being  the  one 
containing  the  mebil  referred  to,  which  Is  described  as  having  the  appearance 
of  lead,  weighed  four  pounds  one  ounce  and  a  half.  Some  testimony  whs  in- 
troduced tending  to  prove  the  difference  which  would  be  produced  in  weighing 
the  ase  of  the  heavy  weight;  the  other  weights  being  shown  to  be  correct. 
I  quote  from  the  testimony  of  one  of  the  witnesses:  **Qfustfon.  Will  yoa 
state  what  the  difference  In  pounds  would  be  of  a  weight  that  was  u^  upon 
the  end  of  a  beam  that  so  used  would  weigh  2,000  pounds  upon  tlie  platform* 
and  a  four  pound  weight  when  there  is  an  ounceandahalf  added  to  it,— what 
would  be  the  difference  in  pounds?  Anaum".  As  near  as  I  can  judge,  it  is 
betwoMi  for^-seven  and  flft^  pounds.  There  is  a  difference;  some  scales 
break  on  two  pounds,  and  on  a  large  platform  scale  like  this  two  pounds  is  as 
close  as  you  can  ordinarily  figure.  I  thinic  it  will  make  from  fortynseven  to 
fifty  pounds,  ordinary  quick  weighing,  as  we  ordinarily  do  business,  and  as 
Mr.  Kellner  does,  and  as  a  man  ordinarily  weighs.** 

The  se^ion  of  the  statute  above  referred  to  makes  it  criminal  for  any  per- 
son knowingly  to  keep  or  to  have  in  charge  any  scales  or  steelyards  for  the 
purpose  of  weighing  live-stock,  hay,  grain,  coal,  or  other  articles,  who  shall 
knowingly  and  willfully  report  any  f^e  or  untrue  weights,  whereby  another 
person  or  persons  may  be  defrauded  or  injured.  While  there  is  no  direct  or 
positive  proof  that  witness  Trine  was  defrauded  or  injured  in  the  sale  of  the 
tiogs  referred  to,  to  defendant,  yet  we  think  there  was  cleariy  sulBcient  testi- 
mony upon  all  the  essential  parts  of  the  case  to  require  its  submission  to  a 
jury.  If  the  two  weights  which  were  alleged  to  have  been  the  correct  ones 
were  not  used  at  all  times,  and  tlie  iuHceurate  weight  was  used,  that  weight 
being  the  heavier,  it  would  not  follow  that  the  seller  of  stock  to  defendant 
would  be  a  loser—defrauded — if  the  loss  was  occasioned  with  the  knowledge 
of  the  defendant.  These  facts  were  alone  for  the  jury  to  determine,  upon 
evidence. 

Probably  for  the  purpose  of  proving  guilty  knowledge  on  the  part  of  defend- 
ant, the  witness  Wilburger  was  called,  sworn,  and,  after  testifying  tliat  he 
had  worked  for  defendant,  said:  "1  unloaded  grain  and  hogs,  and  weighed 
and  helped  weigh  part  of  the  time.  QueHion.  It  was  part  of  your  business, 
then,  to  use  the  scales  you  have  mentioned,  that  were  owned  by  Mr.  KellnerV 
Anstnei:  Yes,  sir.  Q.  Do  you  remember  how  many  two  thousand  pound 
weights  there  were  on  these  scales?  A.  I  seen  three  on  the  scales.  Q.  You 
may  describe  those  three  weights.  A.  They  all  looked  alike  to  me.  One  of 
them  had  some  lead  in  it,  or  was  filled  with  something  that  looked  like  lead. 
fj.  You  may  state  to  the  jury  where  these  weights  were  kept  while  you  worked 
for  Mr.  Kellner.  A.  Well,  a  part  of  the  time  they  were  on  the  scales;  some- 
times two,  and  sometimes  three.  I  found  one  of  them  up  on  a  cross-beam  in 
the  elevator  one  day.  Q.  Which  one  did  you  find  on  the  cross-beam  of  the 
elevator?  A.  One  of  the  two  thousand  pound  weights.  Q.  Can  you  describe 
that  one  that  yon  found  there?  A.  That  was  the  one  that  had  the  lead  in  it; 
that  is  the  only  way  I  can  describe  it.  Q,  You  say  that  you  weighed  hogs 
and  grain  for  Mr.  Kellner?  A.  Yes,  sir.  You  may  go  on  and  state  to  the 
jury  if  he  ever  interfered  with  you  while  you  were  weighing  hogs  and  grain. 
(Defendant  objects,  as  being  incompetent,  irrelevant,  and  immaterial.  Objec- 
tion sustained  by  the  court.  State  then  and  there  duly  excepted.)  Q.  Do  you 
know  whether  Mr.  Kellner  eyer  used  this  weight  that  had  the  lead  In  it? 
(Defendant  objects,  as  being  incompetent,  immaterial,  and  irrelevant.  Objec- 
tion sustained  by  the  court.  State  duly  excepts.)  Q.  Now.  Mr.  Wilburger, 
do  you  know  whether  all  three  of  these  2,000  pound  weights  were  used  by  Mr. 
Kellner  in  weighing  up<m  these  scales  while  you  worked  for  him?  (Defend- 
ant objects,  as  being  incompetent,  irrelevant,  and  immaterial.  Objection  sus- 
tained by  the  court.  State  duly  excepts.)  By  Mr.  Robinson.  The  prosecu- 
tiou  now  offers  to  show  by  the  witness  upon  the  stand — (Defendant  objects 
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that  no  ofr«r  can  be  made  in  criminal  cases  to  prove  certain  facts.  Objection 
sustained  by  the  court.   State  then  and  there  duly  excepted.)   Q.  I  want  you 
to  tell  the  jury,  Mr.  Wilburger,  if  you  can,  whether  It  is  true  or  not,  while  you 
were  weighing  a  load  of  Kellner's  hogs, — a  load  of  hogs  on  Mr.  Kellner's 
scales. — on  one  occasion,  Mr.  Kellner  interfered,  or  changed  the  weifphts. 
(Defendant  objects,  as  being  incompetent,  Irrelevant,  and  leading.  Objection 
sustained  by  the  court.   The  state  duly  excepted.)"   As  to  the  weight  of  tbe 
testimony  actually  given  tending  to  prove  the  auctions  of  the  complaint  the 
jury  were  the  sole  judges.   If  no  testimony  were  introduced  to  prove  such 
facts,  it  would  have  been  the  duty  of  the  court,  upon  request,  to  inatract  the 
jury  to  And  the  defendant  not  guilty;  but.  as  we  have  her^fore  said,  there 
was  evidence  tending  to  prove  each  material  allegation  of  the  complaint,  and 
this  should  have  been  submitted  to  tbe  jury.    While  it  is  probably  true  that, 
in  the  examination  of  the  witness  Wilburger,  tbe  time  fixed  was  not  identical 
with  that  charged  in  the  indictment  yet  it  would  have  been  competent  for 
the  pui-pose  of  proving  guilty  knowledge  on  hia  part,  and  should  have  been 
admitted. 

The  court  thereforeerred  in  rejecting  the  offered  testimony,  and  in  discbaig^ 
Ing  the  defendant. 
(The  other  judges  concur.) 


Hats  «.  Meboibb  ef  at. 

(Supreme  Court  of  Nebraska.   January  5, 1688.) 
1.  Appbai^ITbok  Obsbb  Bustaihiko  Ducdrbbb— Motion  fob  Nbw  Trial  not  Nscra- 

Where  plaintiff  filed  his  petition  In  equitv  In  tbe  district  court,  and  to  which  de- 
fendant presented  a  demurrer,  the  ground  lor  demurrer  being  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  such  demurrer  being 
sustained,  it  was  held  that  neither  a  motion  for  a  new  trial,  nor  hill  of  exceptions, 
was  uecessaty  in  order  to  obtain  a  review  in  tbe  sutH^^e  court  by  api>eaL 

S.  Hbciukios*  Libks— Pbocbsdikos  to  Eitpobob— Aftisitit. 

An  affldarit  for  a  mechanic's  lien  in  the  following  form;  "State  o/ iVebmsfai, 
Chase  Count]/— 8». :  J.  P.  Hays,  being  flmt  duly  sworn,  on  his  oath  ta.y»  that  the 
foregoing  accountof  work,  labor,  and  skill  is  a  trueand  correct  account  of  tbe  work, 
labor,  ana  skill  done  and  perfomied  and  furnished  by  thisafBantforthesaid  'Iliomas 
Mercier,  under  a  verbal  contract  for  the  erection  of  a  store-house  building  for  the 
said  Thomas  Mercier  upon  the  following  described  loL  pieoe,  or  parcel  of  land,  viz. : 
Lot  n amber  one,  in  block  number  four.  In  the  town  of  Imperial,  Chase  county,  Ne- 
braska, aooordiug  to  the  recorded  plat  and  survey  of  saia  towu,  now  of  record  in 
the  office  of  the  county  derk  of  said  county.  And  this  afOant  further  says  that  he 
has,  and  does  hereby  claim,  a  lien  on  the  said  premises,  as  above  described,  for  the 
foil  amount  of  his  said  aocoont  for  labor,  work,  and  skill,  to-wit,  the  sum  of  tl81.50, 
together  with  intoiwt  thereon  at  the  rale  of  7  per  oent.  per  annum  from  this  dote; 
and  further  affiant  says  not : "  held  suffloient,  when  assailed  by  demurrer. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Chase  county;  Goohbanb,  Judge. 

Action  by  Joseph  F.  Hays  to  foreclose  a  mechanio^s  lien,  A  demurrer  to 
the  petition  was  sustained,  and  plaintiff  appeals. 

C.  W.  Meeker  and  E.  W.  Metcalfe,  for  appellant.  H.  V.  WUmm  and  J. 
Bj/ron  Jennings,  for  app«.llee8. 

Beese,  C.  J.  This  action  was  commenced  in  the  district  court  of  Chase 
county*  and  was  for  the  foreclosure  of  a  mechanic's  Uen.  The  action  is  against 
Thomas  Mercier,  as  owner  of  the  property,  and  Alary  J.  Mercier,  John  M.  H. 
Hooker,  and  Hannibal  H.  Whitman  are  made  defendants,  as  owners  of  some 
interest  in  the  property.  Hookei'  filed  his  separate  uiswer,  setting  up  a  me- 
chanic's lien  as  subcontractor.  Thomas  Mercier  and  Mary  J.  Mercier  filed  a 
general  demurrer  to  the  petition.  The  demurrer  was  sustained*  and  plain- 
tiff's cause  dismissed,  from  which  he  appeals  to  this  court. 

Since  the  filing  of  the  case  in  the  supreme  court,  Thomas  and  Mary  Mercier 
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■PPMred  espetdally,  and  filed  thrir  objections  to  tbe  jurisdiction,  of  the  ooart. 
These  objections  are  baaed  upon  four  alleged  causes:  "  Fint,  no  exception  was 
taken  to  the  decision  of  the  couit  in  which  the  cause  was  tried  at  the  time  the 
judgment  was  rendered,  nor  at  any  time;  aeoond,  no  bill  of  exceptions  is  on 
flle  in  this  cause ;  Mird*  no  r^eC  was  asked  bj  appellant  in  the  district  court ; 
fourth,  lio  motion  for  a  new  trial  was  filed  In  the  district  court.**  As  to  the 
first  objection,  that  no  exception  was  taken  totbe  decision  of  thecourt,  weflnd 
it  is  not  sustained  by  the  record*  from  which  we  quote  the  following:  "This 
canae  having  been  submitted  to  the  court  on  the  demurrer  to  the  peBtioUt  on 
consideration  thereof  the  court  does  sustain  tbe  same,  so  far  as  it  relates  to 
the  mechanic's  lien;  and  the  plaintiff  not  desiring  to  prove  his  claim  as  to  the 
account  set  up  in  the  said  petition,  and  not  desiring  to  amend  his  petition,  it 
is  ordered  by  the  court  that  said  action  be  dismissed*  and  that  defendant  re- 
cover from  the  plaintiff  his  costs  herein  expended,  and  taxed  at  ft7.33,— to 
all  of  which  ruling  of  the  court  in  sustaiuing  said  demnrrerplaintiff  then  and 
thereupon  duly  excepted. "  This  was  sufficient.  Ab  to  the  second  ground  of 
objection,  that  there  1b  no  bill  of  exceptions  filed  in  this  case,  it  uiust  be  Buffl- 
oient  to  say  that  none  is  required.  The  third  ground  of  objection  is  not  sus- 
tained by  the  record.  It  can  serve  no  important  purpose  to  quote  the  petition 
at  length,  but  we  Snd  in  It  the  allegation  of  the  esfiential  facts;  tbe  usual 
prayer  for  an  accounting;  and  lliat  "the  amount  found  due  be  declared  a  lien 
upon  the  property  described;  in  case  the  amount  found  due  is  not  paid  within 
a  time  to  be  fixed  by  tbe  court,  that  tbe  premises  be  sold,  and  the  proceeds 
be  applied  to  its  payment;  and  such  other  and  further  relief  as  equity  and 
justice  may  require."  As  to  the  fourth  ground,  no  motion  for  a  new  trUl 
was  necessary.  The  objection  to  the  jurisdiction  of  the  court  is  tlierefore 
overruled. 

Tbe  Hllegalions  of  the  petition  Qled  in  the  district  court  were  to  the  effect 
that  plaintiff  had  performed  certain  work  for  defendant  in  the  construction 
of  a  building  upon  lot  1,  In  block  4,  In  the  original  town  of  Imfterial;  that  the 
total  value  of  tbe  services  rendered  was  $411.18;  that  there  bad  been  paid 
thereon  the  sum  of  $249.61;  that  a  balance  of  $161.57  remained  unpaid.  It 
was  alleged  that  this  work  was  performed  under  and  by  virtue  of  a  verbal 
contract  with  the  defendant,  the  owner  of  the  building,  for  tbe  same,  and 
that  tbe  necessary  affidavit  had  been  filed  in  tbe  office  of  the  county  clerk  by 
which  to  perpetuate  tbe  lien.  The  petition  seems  to  contain  all  tbe  averments 
which  could  be  required  in  a  case  of  this  kind.  But  it  Is  claimed  that  the  af- 
fidavit for  tbe  mechanic's  Hen,  filed  in  the  office  of  the  county  clerk,  was  Insuf- 
Sciunt.  This  affidavit  is  as  follows:  "State  of  Nebraska,  Chase  County — as. : 
J.P.  Hays,  being  first  duly  sworn,  on  tusoath  says  that  the  foregoing  account  of 
work,  labor,  and  skill  is  a  true  and  correct  account  of  the  work,  labor,  and  skill 
done  and  performed  and  f  urn  ished  by  affiant  for  the  said  Thomas  Mercier,  under 
a  verbal  contract  for  the  erection  of  a  store-bouse  building  for  said  Thomas  Mer- 
cier  upon  tbe  following  described  lot,  piece,  or  parcel  of  land,  viz.:  Lot  num- 
ber one,  in  block  number  four,  in  tbe  town  of  Imperial,  Chase  county,  Ne- 
braska, according  to  the  recorded  plat  and  survey  of  said  town  now  of  record 
in  the  of&ce  of  tbe  county  clerk  of  said  county;  and  that  this  affiant  further 
says  that  he  has  and  does  hereby  claim  a  lien  on  tbe  said  premises,  as  above 
described,  for  the  full  amount  of  bis  said  Hccount  for  labor,  work,  and  skill, 
to-wlt,  the  sum  of  $161.57,  together  with  interest  at  tbe  rate  of  7  per  cent, 
per  annum  to  this  date;  and  further  afiBant  says  not."  This  affidavit  is  sub- 
scribed and  sworn  to  in  the<  usual  form.  The  account  is  attached  to  the  affi- 
davit, showing  tbe  debits  and  credits  thereon. 

As  we  understand  the  case  presented,  defendant  offers  but  one  objection 
to  the  affidavit,  and  that  is  that  it  is  not  alleged  therein  that  Thomas  Mercler 
was  the  owner  of  tbe  property  upon  which  the  labor  was  bestowed.  Tbe  re- 
citals ot  the  affidavit  are  ttiat  the  labor  was  furnished  to  said  Thomas  Mercler 
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under  a  verbal  contract  for  the  erection  of  the  store-house  bulldtng  for  said 
Thomas  Mercier,  upon  the  lot  therein  described.  As  has  been  frequently  said 
by  this  court,  the  mechanic's  lien  law  of  this  state  is  a  r^edial  stntute,  and 
must  be  liberally  construed  in  f  urtliernnce  of  justice.  The  demurrer  admitted 
all  the  material  allegations  of  the  petition, — the  ownership  of  Mercier,  beiii^ 
therein  alleged,  is  admitted  of  record;  and  the  only  question  to  be  here  con- 
sidered is  whether  or  not,  as  between  the  parties  to  the  contract,  it  is  neces- 
sary tliat  the  affidavIL  by  which  a  lien  is  sought  to  be  perpetuated  should  con- 
tain the  averment  that  the  person  with  whom  the  contract  was  made,  and  for 
whom  the  labor  was  performed,  was  the  owner  of  the  property  against  which 
the  lien  is  sought  to  be  established.    Section  3,  e.  54,  Comp.  St.  1885,  en  titled 
"Mechanics'  and  Laborers'  Liens,"  is  in  part  as  follows:  "Any  person  en- 
titled to  a  Hen  under  this  chapter  sliall  make  an  account  in  j^riting  of  the 
items  of  labor,  skill,  machinery,  or  material  furnished,  or  either  of  them,  aa 
tlie  case  may  be,  and,  after  making  oath  thereto,  shall,  within  four  months 
of  the  time  of  performing  such  labor  and  skill,  or  furnishing  such  machinery 
or  material,  tile  the  same  in  the  county  clerk's  office  of  the  county  in  which 
such  labor,  skill,  and  materials  shall  have  been  furnished, — which  account  so 
made  and  filed  shall  be  recorded  in  a  separate  book  to  be  provided  by  the  clerk 
for  that  purpose;  and  shall  from  the  commencement  of  such  labor,  or  the 
furnishing  of  such  materials,  for  two  years  after  the  filing  of  such  lien,  oper- 
ate as  a  Hen  on  the  several  descriptions  of  such  structures  and  buildings.  Hnd 
the  lots  on  which  they  stand,  as  in  the  first  section  in  this  chapter  named."* 

WhHe  it  would,  no  doubt,  be  good  practice,  in  an  affidavit  for  a  mechanic's 
lien,  to  make  the  direct  averment  that  the  person  with  whom  the  contract 
was  made  was  the  owner  of  the  property,  yet  we  find  nothing  in  the  statute 
which  would  require  a  technical  averment  as  to  such  ownership.  The  lan- 
guage of  the  law  is  "that  the  person  entitletl  to  a  lien  shall  innke  an  account 
in  writing  of  the  items  of  tils  labor,  skill,  machinery,  or  materials,  and,  after 
making  oath  thereto,"  (that  is,  to  the  account,)  shall  file  the  affidavit,  or, 
rather,  the  account  so  verified,  in  the  office  of  the  county  clerk.  It  is  true 
tiiat  the  allegation  of  ownership  is  an  essential  averment  to  the  maintenance 
of  the  action ;  but  this  averment,  in  our  opinion,  is  required  only  in  the  peti- 
tion for  the  foreclosure  of  the  tit-n.  The  petition  in  tliU  case  contains  all 
necessary  averments  upon  tliis  subject.  To  the  petition  alone,  then,  when 
assailed  by  demurrer,  must  we  look.  While  it  is  not  our  purpose  to  dispose 
of  this  case  on  that  ground,  yet  we  feel  inclined  to  remark  tliat  the  question 
here  presented  cannot  properly  arise  upon  demurrer,  but  must  be  a  question 
of  the  admissibility  of  the  evidence  upon  which  the  lien  is  sought  to  be  fore- 
closed. Waiving  this  consideration,  liowever,  we  hold  that  the  affidavit  was 
sufficient,  and  tlie  demurrer  should  have  been  overruled. 

The  Judgment  of  the  district  court  is  reversed,  and  the  cause  la  remanded 
for  further  proceedings  according  to  law. 

(The  other  judges  concur.) 
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Freeman  v.  Fbeehan. 

{Supreme  Court  of  Michigan.   January  5, 1888.) 

Accord  un>  Si.Tisri.oTiov— Faboi,  Btzdbnob— Mattbbs  not  Inclcdbd  in. 

Where  a  contract  importiag  to  settle  all  difference*,  **of  wbatever  name  or  nat- 
ure, "  1b  complete  in  ItseU,  ana  was  afterwards  fully  performed,  and  a  suit  in  oban- 
oeiT  at  that  time  pending  between  the  parties  was  discontinued,  evidence  cannot 
be  Introduced  to  show  that  it  was  only  a  partial  settlement,  and  that  the  matters  in 
controversy  In  the  chancery  suit  were  not  included.* 

Error  to  circuit  court,  Clinton  countj. 

Williaai  H.  Freeman  sued  Hichard  Freemaaon  a  judgment  obtained  against 
him  in  New  York.   Judgment  for  defendant,  and  plaintiff  brings  error. 

O.  L.  SpaiUding  and  S.  A  U.  B.  WalMdge,  for  appellant.  Daboll  A  Brun- 
ton,  for  appellee. 

MoRSB,  J.  The  parties  to  this  controversy  are  brothers  residing  in  the 
county  of  Clinton.  The  plaintiff  sued  defendant  in  the  circuit  court  for  that 
county  upon  a  judgment  obtained  in  the  state  of  New  Yorlc  against  the  de- 
fendant, in  favor  of  Guy  H.  McMaster  and  J.  Foster  Parltburst.  The  judg- 
ment was  rendered  September  12, 1876.  and  assigned  to  plaintiff  May  1, 188ti. 
Suit  was  commenced  before  the  outlawry  of  the  judgment.  The  defense  to 
this  judgment  was  that,  at  the  time  the  plaintiff  acquired  it,  he  was  acting  as 
the  agent  of  defendant  to  sell  certain  real  and  personal  property,  pay  the  de- 
fendant's debts,  and  account  to  him  for  the  balance,  if  any.  The  evidence  in- 
troduced by  the  defendant  to  substantiate  this  defense  tended  to  show  that 
when  the  defendant,  in  the  year  1876,  left  the  state  of  New  York  and  came 
to  Michigan,  be  left  in  the  care  of  the  defendant  a  large  amount  of  real  and 
personal  property.  There  were  various  mortgages  upon  the  parcels  of  land 
owned  by  defendant,  and,  in  order  to  cut  off  a  dower-right  in  dispute,  it  was 
agreed  that  the  plaintiff  siionld  procure  the  title  of  these  lands  in  himself  by 
having  the  mortgages  foreclosed,  and  bidding  in  the  title.  That,  in  pursu- 
ance of  such  agreement,  the  plaintiff  did  thus  obtain  title  in  himself  to  318 
acres  of  land.  That  he  sold  all  of  it  except  97^  acres,  which  he  retains;  and 
out  of  the  proceeds  of  such  sales,  after  paying  the  debts  of  defendant,  has  a 
large  amount  of  money  in  his  hands,  belonging  to  defendant,  over  and  above 
the  amount  of  this  judgment.  To  rebut  this  testimony,  the  phiintiff  showed 
that,  November  7,  1885,  the  defendant  in  this  suit  filed  a  bill  in  the  circuit 
court  for  the  county  of  Clinton  in  chancery  for  an  accounting  and  settlement 
of  all  differences  between  himself  and  the  plaintiff,  including  the  transactions 
in  the  state  of  New  York,  as  well  as  matters  of  difficulty  between  them  in 
Clinton  county.  It  Is  claimed,  also,  that  the  differences  in  Michigan  grew  out 
of  the  New  York  affair.  November  16, 1885,  there  was  a  settlement  between 
the  parties,  which  was  evidenced  by  the  following  writing: 

"Memorandum  of  agreement  made  and  entered  into  this  sixteenth  day  of 
Noveml>er,  A.  D.  1885,  by  and  between  William  H.  Freeman,  party  of  the 
first  part,  and  Blchard  Freeman,  party  of  the  second  part,  witnesseth,  that 
the  parties  bereto,  being  desirous  of  settling  aU  matters  of  difference  between 
them,  of  wbatevOT  name  or  nature,  liave  agreed  as  follows:  Party  of  the  first 
part  hereby  agrees  to  give  party  of  second  part  a  good  and  sufficient  quitclaim 
deed  of  the  following  described  premises:  The  south  fifty-eight  acres  of  the 
north-west  qnarttrof  section  four,  and  the  past  half  of  the  south-east  quarter 
of  the  north-west  quarter  of  section  five,  all  in  the  township  of  Olive,  CUnton 
county,  Mich.  The  party  of  the  second  part  hereby  agrees  to  give  party  of  first 
part  a  mortgage  for  two  thousand  dollars  on  the  above-described  premises,  pay- 

>  Under  an  a^eement  that  plainly  pnrportB  to  set  forth  the  full  consideration  wblob 
prompted  its  execution,  parol  evidesce  is  InadmiaslUe  to  show  a  consideration  not  men- 
tioned or  referred  to  in  it.   Parker  v.  Morrill,  (N.  U.)  8  B.  E.  Rep.  Sll. 
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able  as  followB:  Five  hundred  dollars  on  or  before  two  years  from  date,  five 
hundred  on  or  before  four  yeara  from  date,  five  hundred  on  or  before  aix  yeitis 
from  date,  five  hundred  on  or  before  eight  years  from  date,  with  interest  at  eight 
percent.,  payable  annually  on  all  sums  unpaid.  If  party  of  second  partshouJd 
wish  to  make  any  one  of  the  payments  before  due,  he  should  give  sixty  days* 
notice  to  party  of  first  part.  Party  of  second  part  also  agrees  to  deed,  or  cause 
to  be  deeded,  to  party  of  first  part,  by  good  and  sufficient  deed,  the  following 
described  premises:  The  west  half  of  the  south-east  quaiter  of  section  twen- 
ty-six in  Bingham,  Clinton  county,  Mich.  Party  of  second  part  to  pay  the 
taxable  costs  in  the  case  of  Alice  L,  Freeman  vs.  Wm.  H.  Freeman  and  Wm. 
A.  Freeman;  also  the  case  of  Wm.  A.  Freeman  vs.  Richard  Freeman,  before 
Wm.  S.  Caste),  circuit  court  commissioner.  It  is  further  mutually  agreed 
that  the  parties  hereto  shall  meet  at  the  office  of  H.  &  H.  E.  Widbridge.  St. 
Johns,  on  Thursday,  to  execute  the  necessary  papers  to  carry  out  and  fulfill 
the  terms  of  this  agreement.  W.  II.  Fkeeman. 

"R.  FaE£MAN. 

"Xn  presence  of  Porter  K.  Pbrkin. 

"Henry  M.  Perrin." 

On  the  seventeenth  day  of  December,  1885.  the  solicitor  of  Richard,  com- 
plainant in  that  suit  and  defendant  in  this,  entered  an  orderdiscontinuing  the 
chancery  suit,  which  order  recited  the  fact  that  the  parties  to  said  suit,  having 
settled  all  matters  of  difference  between  them,  and  adjusted  the  matters  in- 
volved in  the  said  bill  of  comphdnt,  ordered  that  said  cause  be  discontinued. 
This  order  was  signed  by  C-  M.  Merrill,  solicitor  for  complainant.  It  was  ad- 
mitted on  the  triiU  of  the  present  case  that  the  bill  of  complaint  in  this  chan- 
cery case  covered  all  the  New  York  matters,  and  all  unsettled  differences  be- 
tween the  parties,  and  embraced  the  whole  matter  and  transactions  gone  into 
by  the  defendant  in  the  trial  of  this  cause.  After  the  defendant  hs^  rested, 
the  plaintiff,  in  rebuttal,  introduced  this  contract  of  Kovember  16.  1885,  in 
evidence,  and  also  the  records  and  files  in  the  chancery  suit,  including  the 
order  discontinuing  the  same.  Thereupon,  under  objection,  the  defendant 
put  in  the  testimony  of  one  George  Waldron,  who  was  present  at  the  settle- 
ment between  the  parties,  who  testified  to  the  effect  that  in  the  talk  leading 
to  the  settlement,  and  in  the  settlement,  they  confined  themselves  to  the  Mich- 
igan matters,  and  did  not  include  the  New  York  transactions.  The  plain- 
tiff's counsel  moved  to  strike  out  this  testimony,  for  the  reason  that  it  tended 
to  vary  and  contradict  by  parol  the  written  contract  of  the  parties.  The  court 
refused  the  motion.  The  defendant  testified  that  he  did  not  authorize  his  so- 
licitor, Charles  M.  Merrill,  to  discontinue  the  chancery  suit,  but  admitted  that 
it  was  to  be  discontinued  and  dropped  on  account  of  the  entering  into  of  the 
contract  of  November  16,  1885,  and  it  was  so  understood  by  both  the  parties. 
The  court  submitted  the  case  to  the  jury  upon  the  theory  that  if  the  New  York 
matters  were  not  settled  by  the  contract  of  Kovember  16,  1885,  the  plaintiff 
could  not  recover.  It  appears  from  the  record  that  the  agreement  of  Novem- 
ber 16th  was  carried  out  by  the  execntton  of  the  necessary  papers.  The  JU17 
found  in  favor  of  the  defendant. 

It  is  claimed  by  the  plaintiff's  counsel  that  the  contract  of  settlement  Is 
dear  and  unambiguous,  and  should  have  been  eonstraed  by  the  court,  and 
not  the  jury;  that  the  court  erred  in  receiving  and  submitting  to  the  jury  tes- 
timony tending  to  explain,  vary,  and  contradict  this  written  agreement;  that 
no  fraud  or  mistake  was  claimed  to  invalidate  It,  and  that  by  its  terms,  and 
the  subsequent  diarantinuance  of  the  chancery  suit,  all  matters  of  difference 
between  the  parties  were  conclusively  settled.  We  think  the  counsel  are  right 
in  thelrclaim.  The  contract  of  settlement  clearly  imports  that  they  intended 
by  this  agreement  to  settle  all  their  diffwences  "of  whatever  name  or  nature." 
It  also  appears,  without  dispute,  from  the  test-imony  of  all  the  parties,  tlut 
the  chancery  suit  was  to  be  dropped  or  discontinued  by  reason  of  such  settle- 
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ment,  and  the  order  ahows  the  undentanding  under  which  It  was  discontin- 
ued. The  contract  of  settlement  is  mmplete  in  itself.  It  needs  no  explana- 
Uon  to  be  understcNN];  there  is  no  ambignity  about  it.  It  clearly  appears 
therein  that  the  parties  met,  and  agreed  to  settle  all  their  dlfCCTences,  and  sol- 
emnly put  in  writing  the  trains  and  details  of  such  setUonent,  and  appointed  a 
time  to  execate  the  necessary  legal  documents  to  carry  out  and  fulfill  the  same. 
It  was  afterwards  executed  and  fully  performed.  We  do  not  think  the  d»- 
fendaot  can  now  be  heard  to  establish  that  it  was  only  a  partial  settlement  of 
their  differences,  and  that  the  New  York  matters  then  in  suit  between  them 
were  not  included.  The  jury  should  have  been  directed  to  find  a  verdict  for 
the  plaintiff  in  tlie  amount  of  the  judgment  and  interest. 

The  judgment  of  the  circuit  court  for  the  county  of  Olinton  is  reversed, 
with  oosta.  and  a  new  trial  granted. 

Chahflih  and  Shbbwood,  JJ.,  concurred.   Gaxpbbll,  C.  J.,  did  not  sit. 


MnxKR  T.  Beoe  et  tU. 

(Supreme  Court  of  Michigan.   Januarys,  1888.) 

1.  EntmnKT— Ai»TBBflB  Fossbssion— Instructions.  * 

Where,  In  an  acsMon  of  ejectment,  the  question  of  adverse  title  by  possession  was 
raised,  the  circuit  jn^e  InBtruoted  the  jury  as  to  the  leu^h  of  time  dorin^  which 
the  property  muet  have  been  openly  ana  notorionsly  occupied,  but  did  not  tell  them 
it  must  be  mstlnct  and  hostile,  nordeflnemoredearly  the  meaning  of  the  term  "ad- 
verse. "  Held  not  error. 

9.  BUCB— PlBADINO — GEVERikli  ISSUB— BviDBXCa  or  ADVSR8B  FOBSISSIOir. 

In  an  action  of  ejectment,  where  defendant  pleads  the  general  Issue,  it  la  aoffl- 
<dent  to  admit  the  defense  of  title  by  adverse  possession ;  and  the  qoeetloa  when  the 
adverse  poesesaion  began  is  for  the  jury  to  determine. 

Error  to  circuit  court,  Ingliam  county;  G.  T.  Gridlkt,  Judge. 

The  plaintiff,  John  P.  Miller,  brought  this  action  against  Rebecca  Beck  and 
others,  in  ejectment,  to  recover  possession  of  a  strip  of  land  in  the  city  of 
Lansing.  The  cause  was  tried  to  a  jury,  and  verdict  and  judgment  for  de- 
fendants.   Plaintiff  brings  enor. 

H.  B.  Carpenter,  for  appellant.   Frank  L.  Dodge,  for  appeUees. 

MoHSE,  J.  This  is  an  action  of  ejectment  to  recover  possession  of  a  strip 
of  land  in  the  city  of  I<ansing,  a  few  inches  wide,  upon  which  rests  the  outer 
and  rear  wall  of  a  brick  store  owned  by  the  defendant  Bebecca  Beck.  Samuel 
Beck  purchased  in  1869  a  parcel  of  land  off  the  northend  of  lot  6,  block  100,  in 
the  city  of  Lansing,  20  feet  north  and  south  by  66  feet  east  and  west.  This 
is  now  the  property  of  Rebecca,  his  widow.  When  Samuel  bouglit  the  land 
there  was  a  wooden  building  upon  it,  which  was  burned  in  August,  1870  or 
1871.  The  year  it  was  burned,  Samuel  Beck  erected  a  three-story  brick  build- 
ing, 20  feet  wide  by  60  leet  lung.  The  six  feet  remaining  at  the  rear  was  ex- 
cavated, and  used  as  an  area  to  give  light  to  the  cellar.  A  wall  was  built 
around  this  area.  The  brick  building  so  erected  by  Samuel  Beck  was  burned 
in  1885,  and  in  the  spring  of  that  year  a  two-story  brick  building  was  erected 
on  the  Bite  of  the  former  store,  but  it  was  built  six  feet  longer,  thus  occupy- 
ing the  space  before  used  for  an  area.  Plaintiff  owns  a  parcel  of  land  next 
south  and  adjoining  the  Beck  lot,  and  also  owns  22  feet  fui-ther  east,  and  al^^oa 
lot  20x22  feet  east  of  the  Beck  store.  He  claims  that  the  rear  or  east  wall 
of  the  defendant's  store  was  placed  in  part,  by  mistake,  upon  his  land  to  the 
extent  of  from  tliree  and  one-half  to  five  inches.  On  the  ninth  day  of  Sep- 
tember, 1886,  be  brought  this  suit. 

The  defendants  claim  that  tlie  rear  oreast  wall  of  the  brick  store  does  not 
encroach  upon  the  land  of  plaintiff,  but  that,  if  it  does,  ttie  few  Inches  of  land 
in  dispute  have  been  occupied  adversely  by  Samuel  Beck  and  his  grantee,  the 
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defendant  Bebecca  Beck,  for  a  sufficient  lenfftb  of  time  to  bar  the  plaintiff's 
rights  therein.  The  testimony  shows  that  this  rear  wall  was  built  exactly  in 
tJie  same  pluce  occupied  by  the  old  wall  of  the  area.  Louia  Beck,  son  of  Sam- 
uel and  Rebecca,  testified  that  he  thouglit  the  flrst  brick  store  and  the  area 
wall  was  built  in  the  fall  of  1870,  hut  was  not  sure  but  it  might  have  been  in 
1871.  No  other  testimony  appears  as  to  the  time  it  was  buUt.  It  seems  to 
be  undisputed  that  from  the  time  the  area  wall  was  built  the  land  occupied 
by  it  was  held  and  claimed  by  the  Becks,  and  occupied  by  them  without  intar- 
ruption,  until  the  commencement  of  this  suit. 

The  jury  found  a  verdict  for  the  defendants.  The  only  errors  assigned  are 
directed  against  the  charge  of  the  court.  It  is  submitted  that  the  court  erred 
Id  permitting  the  jury  to  find  tiUe  in  the  defendants  by  advene  uaer  and  pos- 
session— Fint,  because  the  statute  of  limitations  relied  upon  was  not  pleaded; 
and,  second,  because  it  was  not  certain  from  the  testimony  of  Louis  Beck  when 
the  occupation  began.  If  it  was  In  1871,  the  15  years  of  the  statute  had  not 
expired  when  this  suit  was  brought.  Neither  of  these  objections  are  tenable. 
A  plea  of  the  general  issue  is  sufficient,  in  an  action  of  ejectment,  to  admit, 
without  notice,  the  defense  of  title  by  adverse  possession.  Tyler,  Ej.  463, 
464;  How.  St.  §8  7808,  7809;  Hughe*  v.  Graves,  39  Vt.  359;  3  Washb.  Keal 
Prop.  163,  164;  >«faon  v.  Brodhack,  44  Mo.  596;  Dalby  v.  Snuffer,  57  Mo. 
294;  Wood  v.  Jackson,  8  Wend.  9 ;  Hotoard  v.  Mitchell,  14  Mass.  243.  It  was 
for  tlie  jui7  to  determine  from  Louis  Beck's  testimony  when  the  adverse  pos- 
session began. 

It  is  also  argued  by  the  plaintiffs  counsel  thattbe  circuit  judgeshould  have 
defined  more  clearly  to  the  jury  the  meaning  of  the  tenn  "adverse,"  as  ap- 
plied to  defendants'  possession.  He  insists  that  the  average  juryman  is  en- 
tirely unacquainted  with  the  legal  meaning  and  import  of  the  word.  It  does 
not  appear  from  the  record  that  the  counsel  requested  the  court  to  define  or 
declare  the  meaning  of  adverse  possession  any  more  fully  or  specifically  than 
hediti.  Nor  does  it  seem  to  us  that  the  jury  could  have  been  misled  by  the 
instructions  of  the  court.  It  was  very  apparent  and  clear  from  the  testimony 
that  the  possession  of  the  Becks  included  all  the  legal  elements  of  an  adverae 
holding,  and  the  only  question  to  be  decided  the  jury  was  the  lengUi  of 
time  such  holding  had  existed  before  suit.  The  circuit  judge  instructed  the 
jury  more  than  once  that  the  premises  must  have  been  occupied  bythe  Becks 
for  the  space  of  15  years  by  an  open  and  notorious  possession, — one  that  was 
adverse  to  the  pl^ntifF, — ^in  order  to  bar  the  recoveiy  of  the  plaintiff.  There 
was  no  dispute  about  the  continuity  <tf  the  possession  of  the  Becks,  and  the 
only  fault  the  plaintiff's  coansel  can  find  with  this  cha^  of  the  conrt  Is  ttut 
he  did  not  tell  them  that  this  possession,  in  order  to  be  adverse,  must  have 
been  distinct  and  hostile  to  the  rights  of  the  plaintiff  in  the  land.  The  <^p- 
cuit  judge  had  a  right  to  presume,  we  think,  that  an  ordinary  jnry  has  or- 
dinal^ Intelligence,  and  that  the  word  "advetse,"  in  itself,  means  "hostile 
axiA  distinct, "  when  applied  to  qualify  or  define  a  poasessicm  of  lands.  At  any 
lale,  the  evidence  is  undisputed  that  this  possession  was  held  under  a  claim 
ot  riglit,  and  that  it  was  open,  notorious,  continued,  distinct,  and  hostile,  and 
the  verdict  of  the  jnry  was  right  as  to  the  character  of  thepoasession.  Uthe 
attention  of  the  court  had  been  called  to  this  matter,  he  would,  wlthontdoubt, 
have  clearly  specified  and  set  forth  all  the  distinctive  elements  needed  to  es- 
tablish an  adverse  possession;  but,  under  the  proofs,  his  fidlure  to  do  so  eonld 
have  resulted  In  no  possible  harm  to  plaintiff. 

The  judgment  is  therefore  afflimed,  with  costs.  T\sia  lecrad  wlU  be  re- 
manded for  further  proceedings  under  the  statute  if  desired. 

Chamflih  and  I^hebwood,  JJ.,  concarred.  Gampbbix,  0.  J.,  did  not  sit. 
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MoCabb  v.  Gamer. 
(Supreme  Court  ttf  Michigan.  Janaai7  12, 1888.) 

1.  TTbootiablb  Ikstrumentb— Considbbatiok— Subrespeb  of  Homestbad  Bntrt. 

Defendant  executed  to  plBlnttfl  ceitsin  promissory  notes,  in  consideration  of 
plaintiff's  agreement  to  reluiqalsb  and  surrender  to  the  eoreriunent  bis  oertiflcate 
of  homestead  entiy,  to  enable  defendant  to  locate  tbe  land.  The  surrender  vas 
made  as  agreed.  Meld  a  valid  consideration  tor  tbe  notes. 

8.  Assumpsit — Flsasing — Evtdbncs. 

In  an  action  of  asaumpsit  upon  promissory  notes,  tbe  declaration  was  upon  the 
common  counts,  and  the  answer  was  the  general  Issue  witb  notice  that  no  considera- 
tion was  given  for  tbe  notes,  and  that  they  were  made  under  a  contract  against  pub- 
lic policy.  Held,  that  evidence  of  fraud  and  misrepresentation  1^  procuring  the 
contract  was  inadmissible  under  tbe  pleadinga. 

Error  to  circuit  court,  Clare  county;  Hbhbt  Hart,  Judge. 

Action  of  assumpeit  on  four  pnuniBsoty  notes,  brought  hy  States  McCabe 
a^nst  Maron  F.  Ganer.  Verdict  and  judgment  for  plaintiff,  and  defendant 
brings  error. 

J.  L.  Potta  and  C.  W.  Perry » tor  appellant.  B.  f.  Attef  and  C.  F.  0atee, 
for  appellee. 

Shkbwood.  J.  The  suit  In  this  case  Is  an  action  (tf  atmmpett  to  recover 
tbe  amount  due  on  four  promissory  notes,  each  dated  the  thirteenth  day  of 
October,  1879.  and  given  for  ftlOO  and  interest,  and  made  payable  at  the  Port- 
land Bimk.  The  last  note  fell  due  on  the  thirteenth  day  of  October,  188S. 
The  declaration  is  upon  the  common  counts.  Hea,  general  issue,  with  no- 
tice that  no  ocmstderation  was  given  for  the  notes,  and  that  the  notes  were 
made  upon  a  contract  against  public  policy.  The  cause  was  tried  in  the  Clare 
drcuit,  where  the  plaintiff  bad  a  verdict  and  judgment  in  his  favor.  Defend- 
ant brings  error. 

The  record  discloses  the  fftct  that  the  plaintiff  bad  entered,  nnderthe  home- 
stead law  of  the  United  States,  a  parcel  of  land  in  Clare  rounty,  subject  to 
such  entry,  and  received  a  certificate  of  entry  from  the  land-uffioe;  that  the 
notes  in  question  were  given  by  the  defendant  to  the  plaintiff  upon  the  agree- 
ment of  the  plaintiff  that  he  would  surrender  his  certificate  of  entry  to  the 
government,  and  would  relinquish  all  of  hia  interest  thereunder  to  the  gov- 
ernment, at  tbe  request  of  the  defendant,  to  enable  tbe  defendant  to  locato 
said  land,  and  acquire  the  interest  of  tbe  plaintiff  therein;  that  such  was  the 
sole  consideration  gi  yen  for  said  notes.  And  it  further  appears  from  the  tes- 
timony of  the  defendant,  which  was  objected  to  by  plaintiff,  that  he  did  sur- 
render his  homestead  entry  certificate  back  to  the  government;  that  it  was 
more  than  six  months  after  the  entry  before  plaintiff  made  any  settlement,  at 
established  his  residence  upon  said  land;  and  be  furtber  gave  testimony  tend- 
ing to  show  that  plaintiff  did  not  locate  said  land  in  good  faith  as  a  home- 
stead; that  he  made  no  improvements  upon  the  land  or  cultivated  the  same, 
or  made  the  same  his  home;  that  at  the  time  the  plaintiff  loolc  the  notes,  and 
"relinquished  his  claim,  and  surrendered  his  said  homestead  entry  cprtificate 
back  to  tbe  United  Statics,  he  was  not  residing  upon  said  land."  That  at  the 
time  tbe  notes  were  given,  the  plaintiff  represented,  and  ttie  defendant  be- 
lieved, that  the  surrender  of  tbe  certificate  would  "insure  the  defendant  be- 
ing able  to  locate  said  land  as  a  homestead ;"  that  said  defendant  took  said  re- 
linquishment to  the  United  States  land-office  at  Reed  City,  where  he  delivered 
the  same  to  the  register  in  charge,  and  duly  located  said  land  in  his  own  name, 
residing  thereon  tlie  retjuired  time,  made  final  proof  and  look  out  the  patent 
therefor  to  himself,  and  the  title  still  remains  in  the  defendant;  that  just 
prior  to  the  making  and  delivering  of  said  notes  in  question,  steps  bad  been 
taken  by  one  David,  under  the  United  States  statute,  to  have  the  plaintiff's 
entry  canceled  by  the  government,  on  the  same  grounds  heretofore  set  forth 
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in  tills  bill  of  exceptimiB,  and  after  hearing  thereon  the  govemment  sustained 
the  entry  of  the  plaintiff  herein.  The  defendant  herein  was  present  daring 
said  hearing,  and  waited  till  the  same  was  decided  by  the  government,  wben 
he  procured  the  relinquishment*  as  aforesaid.  No  evidence  appears  to  bave 
been  offered  on  the  part  of  the  plaintiff  in  rebuttal.  When  defendant  closed 
his  testimony,  and  lUtter  bearing  eouasel.  Judge  Hart  directed  the  verdict  of 
the  Jury. 

We  have  no  doubt  about  the  correctness  of  this  decision  upon  the  defend- 
ant's own  showing.  The  testimony  of  the  misrepresentation  and  fraud  was 
not  admissible  under  the  pleadings,  and  has  no  rightful  place  in  the  case,  and 
should  have  been  excluded  wlien  objected  to.  The  pkilntiff  performed  hte 
agreement,  as  the  testimony  shows,  and  It  was  a  legal  one.  The  govonment 
had  not  found  fault  with  the  plaintiff's  conduct  in  the  premises,  at  the  time 
the  notes  were  given;  and  the  testimony  tends  to  show  thi^  it  stood  ready  to 
recognize  the  homestead  rights  he  suri-endered  for  the  notes,  and  they  were  a 
legal  consideration  Uierefor.  Really,  the  government's  right  to  fwfeit  the 
plaintiff's  entry,  if  saeh  were  the  case,  had  nothing  to  do  with  the  case.  It 
such  right  existed  as  clidmed,  the  government  oould  enforce  it  or  not,  as  It 
chose.  The  plaintiff's  relinquishment  of  his  rights  in  the  premises  was  a  good 
consideration  for  the  notes.  Olson  v.  Orton,  8  N.  W.  Bep.878;  Thomptonv^. 
SawKm,  11  N.  W.  Rep.  86;  Lamb  v.  Davenp&rt,  18  Wall.  307 ;  Myert  v.  Crqft, 
18  Wall.  291 ;  Kennedy  v.  Shaw,  43  Mich.  359,  2  N.  W.  Rep.  396;  aa^ord  v. 
Bvaiford,  32  Mich.  318;  Rood  v.  Joms,  1  Doug.  (Mich.)  188.  The  judgment 
must  be  affinned, 

MoBSE  and  Ghamplin,  JJ.,  concurred.   Oaufbbzx,  0.  J.,  did  not  sit. 


Ttleb  v.  FuaasQ. 

(Bapreme  Cowri  of  JtricMffan.  Jamiaiy  18, 1S88.) 

1.  Ikfanot— Contract  bt  Infant— Ratification— Silence— Province  of  Jukt. 

O.  executed  a  note  during  minoritv,  and  the  evidence  tended  to  show  that  no  to 
the  time  of  his  de»th,  two  yean  after  reaohinK  nu^orit^,  he  had  not  ra tided  the 
note  farther  tiiaa  to  malntialn  irilenoB  oonoermng  it.  ui  an  action  on  tlie  rota 
against  his  representative  the  oourt  Instructed  the  Jury,  in  effect,  that  O.'b  taOnre 
to  give  notice  oi  disafflrmsnce  after  reaching  majOTit?  amoonted  to  a  rstiflcation, 
and  directed  a  verdict  for  plaintiff.  Held,  that  Uie  question  of  ratlfloatlon  -ms  for 
the  jury,  and  that  the  action  of  the  court  was  erro/t.  * 

5.  Baub— Emancipation  canvot  AnEor  CoinuoT  or  Ikfaxt. 

Held,  also,  that  the  question  as  to  whether  or  not  O.  was  emancipated  hj  his 
father  at  the  time  he  executed  the  note  could  not  affect  his  liability,  and  was  irrele- 
vant. 

6.  Exboutobs  akd  ADicnasTBATOBB — AixowAiTOB  OF  Clums — Afpbaz. — Bntst  of 

JDDeMsm. 

Oa^ipealtotlieolronltooartfrcnaadlBallawanoeotaclalmagalnatao  estate,  It 
Is  improper  to  enter  a  judgment  against  the  administrator.  The  entry  should  lie  an 
allowanoe  or  diBallowanoe  of  the  claim,  to  be  certified  to  the  probate  oourL 

Error  to  circuit  court,  Clare  county;  Henrt  Hart,  Judge. 

Action  by  R.  Smith  Tyler  against  John  Fleming,  admtnTstrator  of  the  es- 
tate of  Franklin  Oallop,  upon  a  note  executed  by  the  deceased  during  his  life- 
time. Thwe  was  a  verdict  and  judgment  for  plaintiff,  and  defendukt  brings 
error, 

C.      Perry,  for  appellant.   Broume  d  Cummins,  for  appellee. 

MoBSB.  J.  The  plaintiff  presented  a  claim  against  the  estate  of  Franklin 
OhIIop.  deceased,  based  upon  a  promissory  note  for  8110*  dated  August  ^ 
1882,  payable  in  one  year  from  date,  with  interest  at  10  per  cent.   The  note 

1  Respecting  the  contract  of  an  infant,  its  disafBrmanoe  and  ratification,  see  lUey  v. 
Padgett,  (S.  C.)  8  8.  £.  B^.  468;  Oarlc  v.  Tate,  (Mont.)  14  Pao.  TBI. 
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was  signed  by  William  Gallop  and  Frank  Gallop,  (the  deceased.)  as  mnkei-s. 
The  claim  was  diaaUowed  bj  the  commissioners.  FlainttfT  appealed  to  the 
circuit  court  for  the  county  of  Clare.  Upon  the  trial  in  that  court,  testimony 
was  given  on  behalf  of  the  defendant  tending  to  show  that  the  note  in  ques- 
tion  was  given  in  place  of  another  note  made  by  Daniel  Gallop,  and  also 
signed  by  William  Gallop,  to  plaintiff;  and  that  said  Daniel  Gallop  had  of- 
fered to  pay  the  first  or  original  note  ^ven  by  him  to  plaintiff,  and  bad  al- 
ways been  ready  and  willing  to  pay  the  same  at  any  time,  but  said  plaintiff 
bad  never  offered  to  deliver  said  original  note  up  to  Daniel ;  and  thut  said  note 
was  past  due  when  the  note  in  suit  was  executed.  And  further  evidence 
was  given  on  the  part  of  defendant  tending  to  show  that,  at  the  time  this 
note  was  made,  Franklin  Gallop  was  a  minor,  and  had  never  been  emanci- 
pated by  his  father,  the  said  Daniel  Gallop,  and  that  the  contract  contained  in 
said  note  had  never  been  ratlQed  by  Frank  after  attaining  his  majority;  that 
Daniel  had  no  knowledge  of  the  note  in  suit  being  given  to  take  up  the  orig- 
inal note.  In  rebuttal,  the  plaintiff  introduced  testimony  tending  to  show 
that,  when  thenotemade  by  Frank  and  William  was  received  by  him,  the  orig- 
inal note  was  delivered  over  to  them,  and  that  it  was  not  in  his  possession  at 
the  time  of  the  trial,  and  never  had  been  since  the  note  in  suit  was  executed 
and  delivered  to  him.  Also  evidence  tending  to  prove  that,  at  the  time  the 
note  in  question  here  was  given,  the  deceased.  Franklin  GiUlop,  had  been 
emancipated,  and  was  doing  business  in  his  own  name  for  his  own  benefit* 
with  the  consent  and  approval  of  his  father,  and  that  Daniel  authorized  Frank 
to  take  up  the  original  note,  and,  at  the  time,  Frank  and  William  were  in 
partnership,  and  the  said  note  was  given  in  the  course  of  their  partnership 
transaction.  The  circuit  judge  instructed  the  jury,  in  substance  and  effect* 
that  the  deceased  failing  to  give  notice  to  the  plaintiff  during  his  life-time^ 
after  he  became  of  age,  (he  having  lived  some  two  years  after  he  became 
twenty-one  years  of  age.)  that  he  could  not  and  would  not  be  bound  by  his 
signature  to  said  note,  liis  legal  representatives  after  his  death  could  not  take 
advantage  of  his  silence  without  offering  some  proof,  at  least,  that  the  de- 
ceased did  not  intend  to  be  bound  by  his  contract;  and  directed  a  verdict  tor 
the  plaintiff  for  the  face  of  the  note  and  interest. 

The  judgment  entry  in  the  circuit  court  is  not  correct,  or  applicable  to  pro- 
ceedings of  this  kind.  No  error  is  assigned  upon  it,  but  acommon-law  judg- 
ment cannot  run  against  the  administrator,  or  against  the  property  in  his 
hands  as  such,  as  it  does  in  this  case.  The  entry  should  be  an  allowance  or 
disallowance  of  the  claim,  which  allowance  or  disallowance  Is  to  be  certifled 
to  the  probate  court.    See  La  Roe  v.  Freeland,  8  Mich.  531-534. 

The  only  errors  assigned  in  the  record  are  to  the  charge  of  the  court.  We 
think  the  case  should  have  been  submitted  to  the  Jury.  If  the  deceased  was 
a  minor  at  the  time  of  the  execution  of  this  note,  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  he  had  ratified  it  after  he  attained  his  major- 
ity. It  seems  from  the  record  that  there  was  evidence  tending  to  prove  that 
deceased  had  not  ratified  the  contract.  The  circuit  judge  was  not  authorized 
in  law  to  presume  a  ratification  because  of  the  mere  silence  of  the  deceased  for 
two  years.  There  must  have  been  an  express  promise  after  he  became  o£ 
age.  or  such  acts  as  would  have  been  mulvalent  to  a  new  contraefc.  Oood^ 
sell  V.  Mffera,  8  Wend.  479;  Wileox  v.  Soath,  12  Conn.  550;  Tucker  v.  Mon- 
land,  10  Pet.  58;  Ford  v.  Phillips,  IPick.  202;  Fetrow  v.  1P<wman,40Ind. 
148;  Tyler,  Inf.  (2d  Ed.)  84-92;  Minock  v.  Bhortridge,  21  Mich.  304;  Prwt 
T.  Wae$,  28  Mich.  164. 

The  record  In  this  case  ts  blind  and  uncertain.  It  appears  Qiat  there  vaa 
evidence  tending  to  show  tliat  the  original  note  was  d^iv^red  over  to  Will- 
lam  Gallop  and  the  deceased,  but  which  one  of  them  took  and  kept  posses- 
sion of  It  WB  are  not  Informed ;  nor  does  it  appear  whether  the  relation  Vl 
the  deceased  to  the  ntrte  sued  upon  was  that  of  makxx  ot  surety  for  William. 
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We  do  not  propose,  therefore*  to  disciun  what  might  be  Uie  law  ai^dlc^tle  to 
facts  which  may  not  be  facts  in  the  cas& 

The  qaestion  whether  or  not  the  deceased  was  etnanoipated  by  his  father 
at  the  time  he  signed  this  note  had  no  relevancy  to  the  issue.  It  could  not 
afFoct  fala  liability  upon  this  note. 

The  jadgment  of  the  court  below  is  revwsed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  defendant. 

Chahplin  and  Silbkwood,  JJ..  concurred.  Gampbsll,  C  J.,  did  not  sit. 


Baldwin  v.  Clock. 

(Swpreme  Coun  of  MUMgan.  Janiuuy  19, 1888.) 

'PATMKjn—'Evmmcs  ov^Rbcsift— AcinsBiom. 

PlaiDtifl,  in  an  action  as  survtving  partner  to  reoover  for  legal  serrloes  rendmd 
by  big  firm  in  relation  to  defendant's  land  th  Toledo,  testified  tnat  the  aerrices  were 
rendered  as  alleged.  Defendant  produced  a  reoeipi  si^Ded  by  the  deceased  partner, 
as  follows:  "Received  of  [defendant]  iSx  dollars,  payment  in  fall  for  tnp  to  To- 
ledo;" dated  more  than  a  year  before  the  serrtces  tMtfiSed  to  by  plaintiff  were  nn^ 
formed.  Defendant  also  produced  a  witness  who,  without  giving  dates,  teat^ed 
that  the  deceased  partner  told  him  that  the  account  mentioned  in  the  receipt  was 
paid  in  full.  Plaintiff  tmttfled  that  the  receipt  was  merely  for  the  expenses  of  m 
certolB  visit  to  Toledo.  The  court  charged  that  plaintiff  must  not  only  prove  his 
claim,  but  that  it  was  unpaid;  also  that  the  receipt  "goes  as  far  as  it  reads,  ezocnt 
as  explained  or  modified  by  the  acts  or  remarks  <n  the  parties, "  and  referred  to  the 
receipt,  in  connection  with  the  alleged  admission,  aa  sofficient,  if  believed,  to  show 
a  payment  in  f  ulL   Held  error. 

Error  to  circuit  court.  Monroe  county;  Goirv£BHsnB  Morris,  Judge. 

Action  by  Ephraim  Baldwin,  aa  surviving  partner  of  tlie  law  drm  of  Bald- 
win &  Wing,  against  Daniel  Clock,  to  recover  for  l^;al  services  rendered. 
There  was  a  venlict  and  Judgment  for  defendant,  and  plaintiff  brings  eriw. 

WUlig  Baldwin,  for  appelant.   Blam  WUlard,  for  ^pellee. 

Caupbell,  C.  J.  Plaintiff,  as  survivor  of  the  law  firm  of  himself  and 
Anderson  Wiug,  practicing  in  Monroe,  sued  defendant  for  legal  services  ren- 
dered in  connection  with  defendant's  claim  against  a  railway  company  far 
dami^ing  his  land  in  Toledo,  Ohio.  Flaintift  recovered  ^U,  the  amount  of 
his  claim  for  firm  services,  but  did  not  recover  the  sum  of  $25  claimed  for  the 
value  of  retaining  Warner  Wing  as  counsel.  Defendant  appealed,  and  in 
tliecircuit  the  plaintiff  recovered  notUng*  and  assigns  errors  for  misdirection 
of  the  circuit  judge. 

Plaintiff  made  out  by  his  own  testimony  a  full  case  showing  bis  own  serv- 
ices and  Judge  Wing's,  with  the  assent  and  concurrence  of  the  defendant  to 
all  the  employment.  One  purpose  of  the  eruployment  was  to  procure  an  in- 
junction against  the  alleged  wrongful  encroachments  of  tbe  railroad.  Plain- 
tiff sliowed  tliat  he  was  employed  four  da>'s,  and  Judge  Wing  two  days,  in 
looking  up  and  consulting  in  the  matter,  and  bad  prepared  the  material  and 
authorities  for  procuring  the  injunction. 

Defendant  produced  a  receipt  signed  in  the  firm  name  by  Anderson  Wing, 
plaintiff's  deceased  partner,  in  these  words:  "Received  of  Daniel  Clock  six 
dollars,  payment  in  full  for  trip  to  Toledo."  This  was  dated  June  18,  1872. 
This  was  a  year  before  the  services  referred  to  by  plaintiff  in  his  testimony. 
Defendant  also  produced  a  letter  written  in  1874  by  Baldwin  and  Wing  in- 
closing an  account  charging  the  services  in  1873  at  a  larger  sum  than  that 
recovered  before  the  justice,  but  within  tbe  amount  testitled  to  by  plaintifC 
Defendsnt  also  introduced  testimony  tending  to  show  that  plaintiff  wished  to 
look  at  ttie  premises,  and  offered  to  go  down  to  Toledo  for  five  dollars,  which  was 
paid  him.  liestsosaid  that  he  did  not  wish  Judge  Warner  Wing  employed  as 
counsel,  and  when  he  learned  of  such  employment  he  dismissed  plaintiff,  and 
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employed  Mr.  Kent,  of  Toledo.  He  also  produced  a  witness  who,  without 
giving  time  or  identity  of  claim,  swore  that  Anderson  Wing  said  to  him  in  a 
saloon  that  the  account  mentioned  in  the  receipt  was  paid  in  full.  Plaintiff 
testified  that  the  receipt  was  merely  for  the  expenses  of  a  visit  to  Toledo. 

Errors  are  assigned  upon  some  disparaging  remarks  of  the  judge,  and  the 
admission  of  a  piece  of  testimony,  which  ia  itself  omitted  from  the  record. 
But  as  there  was  a  more  vital  mistake  made  on  the  merits,  these  need  not  be 
considered,  although,  if  the  judge  referred  to  plaintiff  and  the  value  of  his 
services,  he  went  beyond  his  province.  The  court  charged  that  the  plaintiff 
must  not  only  prove  bis  claim,  but  that  it  was  not  paid.  And  it  was  further 
charged  that  the  receipt  goes  for  what  it  reads,  except  as  explained  or  modi- 
fled  by  the  acta  or  remarks  of  the  parties,  and  referred  to  the  receipt  in  con- 
nection with  what  was  said  by  Anderson  Wing  as  what  might,  if  believed, 
show  a  settlement  in  full.  Nothing  is  plainer  than  that  payment  is  a  matter 
of  defense  to  be  shown  by  defendant  in  some  way,  when  plaintiff  has  made 
out  his  own  case.  And  so  far  as  the  receipt  goes,  it  does  not  purport  to  cover 
anything  but  a  trip  to  Toledo;  and  the  very  loose  talk  of  the  witness  about 
Anderaon  Wing's  admissions  goes  no  further.  There  was  nothing  to  author- 
ize the  jury  to  consider  this  receipt  or  Wing's  statement  to  cover  the  princi- 
pal part  of  the  account,  and  the  only  matters  which  plaintiff  claimed  in  his 
testimony. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 
(The  other  justices  ctmourred.) 


FuTSBBB  et  al.  0.  Stbebb. 

(Supreme  Court  of  MidMgan.  Jannary  IS,  1888.) 
Bbflkvut — ^Descriftiok  of  Psopsrtt. 

A  writ  of  replevin  described  the  property  to  be  taken  as  "sufBdent  of  tlte  boots 
and  shoes  now  in  the  store  or  buUdinR  situate  on  lot  183  of  Moore's  plat  of  the  vU- 
lage  of  Edmore, "  etc, "  and  now  occupied  by  defendant  herein,  to  satisfy  the  claim  of 
tiie  plainUfls  herein,  as  mortgageea  of  said  goods,  amounting  to  eight  hundred  and 
flvedoUars."  It  appeared  that  plaintliTs  mortgage  in  tact  oovered  the  entire  stock. 
Htfldi  that  the  description  was  si^Bideat.  EtaaawooD,  J.,  diaaentlng. 

Error  to  circuit  court,  Montcalm  county;  Vbrnoh  H.  Smith,  Judge. 

Beplevin  bj  Hazen  S.  Flngree,  Frank  C.  Fingree,  Charles  G.  M.  Bond,  and 
John  B.  Howarth  against  William  Steere.  On  motion,  the  writ  was  quashed, 
and  plaintlfb  bring  error. 

leaac  Manton^  for  appellants. 

The  only  question  In  this  case  relates  to  the  description  ot  the  properly,  and 
would  seem  to  be  fully  settled  by  the  case  of  FanoeU  v.  Fox,  18  Mich.  169; 
and,  as  bearing  thereon,  WiUey  v.  Snyder^  34  Micfa.  61.  62.  The  aOtdavit  In 
this  case  and  the  writ  describe  the  goods  to  be  taken  with  very  great  clearness. 
It  describes  them  as  boots  and  shoes  In  a  particular  building,  sufficient  to  sat- 
isfy the  claims  of  the  plaintiffs,  as  mortgagees  of  safd  goods,  amounting  to 
4t805.  This  gave  the  quantity  or  limit.  It  is  also  stated  that  plaintiffs  are 
mortgagees  of  said  goods  and  chattels.  This  impUesthattheyare  mortgagees 
of  the  whole.  If  so,  they  could  have  replevied  the  whole  stuck.  No  one 
would  doubt  but  that  a  direction  to  replevin  all  the  boots  and  shoes  in  the 
store  would  have  been  good.  But  this  was  only  for  a  part.  Fifty  bushels  of 
wheat,  out  of  a  larger  quantity  In  a  granary,  would  be  good.  One  million  feet 
of  saw-logs,  out  of  a  larger  quantity,  would  he  good.  One  ox,  out  a  dozen, 
would  be  good;  such  was  the  case  in  Vi  Mich.  In  the  cases  referred  to,  the 
correct  rule  is  pointed  out.  The  officer  with  the  writ  makes  the  necessary  in- 
quiries, and  by  the  aid  thereof  executes  it.  In  this  case  he  could  easily  ascer- 
tain the  goods  mortgaged,  so  as  not  to  take  goods  not  mortgaged.   lie  could 
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ascertain  the  value,  and  stop  when  be  had  enough,  jaat  as  he  could  ascertain 
the  number  of  bushels  of  grain  by  measuring,  or  the  number  of  feet,  board 
measure,  in  a  quantity  of  logs  to  make  up  a  million  feet.  In  the  case  of  a 
mortgagee  bringing  replevint  tbis  is  the  proper  way  of  describing  the  prop- 
erty, and  the  usual  way.  To  take  all  the  mortgaged  property,  as  he  would 
have  a  right  to  do,  would  often  be  a  great  hardship  on  the  mortgagor  or  his 
assigns;  and  surely,  if  he  takes  a  part  where  he  is  entitled  to  the  whole,  tb» 
mortgagor,  or  those  claiming  undw  bim,  should  not  be  heard  to  oomplaio. 

€feo.  S,  Steers,  for  appellee. 

The  description  was  insufficient  to  support  the  writ.  How.  St.  g  8320 ^ 
Wells,  Kep.  c.  7;  Paterson  v.  Parselh  38  Mich.  607;  Ameg  v.  Boom  Co.,  a 
Minn.  467,  (Gil.  417^  SUingbor  v.  Brakken,  (Minn.)  30  K.  W.  Bep.  659,660; 
Zmw  v.  Martin,  18  111.  286;  Stanley  v.  Robinson,  14  Bradw.  480;  GuUle  t. 
Wong  Fook,  (Or.)  II  Pac.  Kep.  277-280;  ForedUse  v.  Jtiiuhart,  (Or.)  8  Pac. 
Bep.  285;  SfaGee  v.  Sniggernon,  4  Ulackf.  70;  Snedeker  v.  Quick,  11  N.  J. 
Law,  179;  Scatter  v.  Worster,  11  Cusb.  573. 

Chahflin,  J.  A  writ  of  replevin  described  the  property  to  be  replevied  as 
follows:  "Sufficient  of  the  boots  and  shoes  now  in  the  store  or  building  situate 
on  lot  182  of  Moore's  plat  of  the  village  of  Edmore.  Montcalm  countj,  and 
now  occupied  by  defendant  herein,  to  satisfy  the  claim  of  the  plaintiff  herein, 
as  mortgagees  of  said  goods,  amounting  to  eight  hundred  and  five  dollars." 
The  sheriff  replevied  a  quantity  of  boots  and  shoes,  caused  an  Inventory  and 
appraisal  thereof  to  be  made,  and  summoned  the  defendant,  who  entered  a 
general  appearance,  by  his  attorney.  The  plaintiffs'  attorney  filed  his  decla- 
ration, and  defendant's  attorney  then  moved  to  quash  the  writ,  for  the  reaaoa 
that  the  writ  did  not  sufficiently  describe  the  propertiyto  be  r^levied;  and 
the  court,  upon  this  ground,  quashed  the  writ. 

In  Farwell  v.  Fox,  18  Mioh.  lt}6,  the  writ  described  the  property  as  "six 
oxen,"  and  it  was  held  to  be  sufficient.  In  KeUo  v.  Saxton,  40  Mich.  666,  it 
was  held  that  property  described  in  the  writ  as  "one  cow,  seven  years  old, 
color  red  and  white,"and  "two yearlings,  red  and  white  in  color,"  was  good- 
In  Sexton  v.  MoDotod,  38  Mich.  148,  it  was  held  that  the  description  need  not 
be  so  explicit  and  exclusive  as  to  supersede  recourse  to  extrinsic  help.  If, 
with  such  aid  as  the  plaintiff  usually  affords,  the  officer  can  identify  the  prop- 
erty, it  is  sufficient;  citing  Farioell  Fox,  supra.  "Indeed, "said  the  courts 
"it  may  be.  laid  down  that,  in  the  great  majority  of  cases,  the  designation  in 
the  writ  must  be  supplemented  by  other  means  of  identiflcation,  and  the  offi- 
cer must  use  his  intelligence  in  ascertaining  assisting  facts,  and  in  applying 
the  description  to  the  property  intended. "  And  in  Wattleii  v.  IhiboU,  34  K. 
W.  Bep.  672,  (decided  at  the  present  term,)  the  writ  described  the  property 
as  "two  hundred  and  Bfty  bushels  of  wheHt  of  the  Foultz  variety,  raised  and 
grown  upon  the  farm  of  plaintiff,  on  section  7,  in  township  of  Fort^e,  Kal- 
amazoo county,  Michigan."  We  held  the  description  sufficient. 

It  appears  that  the  plaintiffs  were  entitled  to  the  possession  of  the  whole 
stock,  under  their  mortgage,  and  it  is  not  perceived  how  the  defendant  is 
harmed  by  replevying  from  him  less  than  the  plaintiffs  were  entitled  to.  And, 
if  the  plaintiffs  were  entitled  to  replevin  the  entire  stock,  there  could  be  no- 
difficulty  in  executing  the  writ  by  taking  sufficient  to  satisfy  the  plaintiffs' 
claim  from  the  stock  mortgaged.  The  judgment  must  be  reversed,  and  the  or- 
der setting  aside  and  quashing  the  wrib  vacated,  and  the  defendant  will  have- 
leave  to  plead  to  the  declaration. 

MoKSB,  J.,  concurred. 

Sherwood,  J.  I  think  the  decision  of  the  circuit  court  upon  the  motion  to 
dismiss  the  writ  was  right.   The  statute  reqoireB  that  the  writ  shall  deecribe 
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tLe  property  to  be  replevied.  Ttae  description  ia  of  first  importance,  and,  if 
not  given  in  the  writ,  the  court  has  no  juriedlction.  How.  St.  g  8320;  Den- 
iaon  y.  Smith, 33  Mich.  155;  Wilson-v.A7-7iold,5  illch.dS;  Stevem  v.  Osman, 
1  Mich.  92;  Farwell  y.Fox.  18  Mich.  166;  PaUrson  v.  Parsell,  38  Mich.  607; 
Snedeker  v.  Quick,  11  N.  J.  Law,  179;  Davis  v.  Easlej/,  13  111.  192;  Root  v. 
Woodruff,  6  Hill,  418;  Sta'nehfleld  v.  Palmer,  4  Greene,  25.  The  kind  of 
property  to  which  Ubat  Bought  to  be  taken  under  this  writ  belongs  is  men- 
tioned, and  the  amount  desired  to  be  recovered  in  value  is  stated;  and  this  Is 
all  there  is  of  the  description  of  the  property  contained  in  the  writ.  The  par- 
ticular description  of  the  goods  which  the  officer  should  take  is  not  mentioned 
in  process.  It  ia  boots  and  shoes  the  plaintiffs  desire  the  possession  of;  but 
the  number  or  kind  of  both,  or  of  either,  is  not  stated.  This,  however,  is 
what  the  statute  requires.  It  is  true,  this  court  has  held  in  one  case  that "  six 
oxen"  was  a  sufficient  description,  and,  in  another,  that  "one  cow,  red  and 
white,"  was  sufficient;  but  this  court,  nor  any  other  that  I  have  been  able  to 
ascertain,  has  ever  held  that  a  thousand  dollars*  woi'th  of  cows,  or  sheep,  or 
oxen  would  be  a  sufficient  description  of  the  property,  under  a  statute  like  ours, 
and  which  would  be  a  case  really  like  the  present.  The  officer  has  nothing  to 
do  with  the  value  of  the  property  mentioned  in  the  writ  The  legislature  have 
not  invested  him  with  the  judicial  power  of  determining  the  value,  for  any 
purpose,  of  the  property  mentioned  in  the  writ  of  replevin;  and  yet,  in  decid- 
ing the  amount  of  property  he  is  required  to  take  under  this  writ,  the  only 
limitation  phiced  upon  his  action  as  to  the  amount  he  should  take  is  to  be  de- 
termined by  the  value  he  shall  place  upon  the  same.  This  simply  converts 
the  writ  of  replevin,  in  force  and  effect,  into  an  execution  against  the  prop- 
erty of  the  defendant,  and  allows  the  property  of  the  debtor  to  be  seized  and 
turned  over  to  the  creditor  before  any  trial  has  been  had,  or  the  indebtedness 
or  liability  of  the  defendant  has  been  legally  ascertained.  His  property  has 
been  seized  and  taken  from  and  given  over  to  another  irrevocably,  upon  the 
mere  claim  of  the  plaintiff,  without  trial  or  condemnation.  This  is  against 
the  spirit  of  the  statute,  and  should  not  be  allowed.  It  is  thought  by  my 
brethren  that  the  reference  in  the  writ  to  a  mortgage  to  the  plaintiff  has  some- 
thing to  do  in  aiding  the  otherwise  defective  writ.  It  is  difficult  to  see  how 
this  could  aid  the  defective  description,  so  long  as  the  description  contained  in 
the  mortgage  is  not  given,  nor'the  fact  stated  that  the  mortgage  contains  a 
description  of  the  property,  or  that  the  mortgage  was  in  existence  at  the  time 
the  writ  issued.  It  is  the  exercise  of  extraordinary  power  when  the  legisla-, 
ture  allows  the  property  of  one  person  to  be  taken,  and  its  possession  trans- 
ferred to  another,  l>efore  any  liability  of  Ihe  one  to  the  other  has  been  estab- 
lished by  due  process  of  law ;  and,  when  It  is  thus  allowed,  all  the  safeguards 
which  the  law  and  the  courts  have  secured  to  the  debtor  should  not  only  be 
regarded,  but  rigidly  observed,  both  in  the  letter  and  spirit  of  the  statute.  I 
think  Judge  Shith's  deciaioa  in  this  matierdid  no  more  than  this,  and  ahould 
be  affirmed. 

Oakfbbll,  0.  J*,  did  not  sit. 


WlHOHBLL  V.  GLARX. 

(Supreme  Court  of  Michtfian.  January  fi,  1888.) 

J.  DkXC — CJONBTBDCTION— WaTSB  PrITO-EOES. 

A  deed  conveyed  certain  lands,  and  also  water  privileeds  on  a  certain  river,  In- 
oluding  the  privilM;e  to  erect  dams  and  Join  to  the  opposite  bank.  The  pnrobaser 
conveyed  a  two-tidrds  Interest  in  these  privUegee,  and  mortga^red  the  other  one- 
'  third,  with  certain  lands.  The  land  and  privileges  were  sold  under  the  mortgaro, 
and  the  purchaser  then  conveyed  to  plamtlil  pirt  of  tiie  land  to  the  middle  of  &e 
river  adjacent  to  the  water  privileges,  with  all  "the  hereditaments  and  appurte- 
nances thereto  belonging  or  appertwning. "  Before  the  mortgage  sale,  the  mort- 
gagor conveyed  the  eqimy  of  redemption  in  the  one-third  water  privilege  to  the 
ownan  of  the  two-thirds,  and  after  sale  the  purchaser  conveyed  the  same  by  quit- 
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claim  to  the  same  parties.  Defendant  oUUned  title  to  the  whole  water  priTilege 
under  these  deeds.  Held,  that  the  deed  to  pladntifl  conveyed  only  the  land,  and 
that  the  title  to  the  whole  of  the  water  privileges,  and  right  to  erect  dams,  was  in 

defendant. 

8.  Watbks  ani>  Watbr-Coukses— UsLAwruL  Erbotion  or  Dam— Abatbmbht. 

Where  plaintiff  claimed  water  privUoges  for  milling  purposes  in  a  river,  but  the 
real  title  thereto  was  in  defendant  and  another,  and  plainuff  erected  a  dam  across 
the  river,  and  therebv  Bowed  defendant's  lands,  and,  to  prevent  the  flowage,  de- 
fendant pulled  down  toe  dam,  without  permission,  before  plaintiff  bad  acquired  the 
right  to  keep  it  there  by  adverse  user,  held,  the  erection  of  the  dam  was  unlawful, 
ana  defendant  might  abate  it  a  nnisance,  and  would  not  be  liable  in  dAtnaeBa  lo 
plaintiff. 

Case  made  from  circuit  court,  CalhouD  county;  Frank  A.  Hooeer.  Jadge. 

Action  by  Dorcas  A.  Winchell  against  William  Clark,  for  damages  caused 
by  defendant  pulling  down  a  stone  dam  across  a  river,  erected  by  plaintiff. 
Plaintiff  held  under  a  deed  oonreying  all  the  land  inside  the  dotted  lines  on 
the  accompanying  map,  but  had  conveyed  to  defendant  the  land  at  the  ptAiA 
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B.  Defendant  and  another  claimed  the  water  prlvitoges  in  tbe  rlTer  adjacent 
to  plaintiff's  land.  Tbe  dam  in  question  was  at  the  point  A.  The  furtber 
tacts  fully  appear  in  ttie  opinion. 

if.  D.  Weeks,  {Frank  Monfort,  of  counsel.)  for  plaintiff.  If.  B.  Gardner, 
{Miner  ft  Staes,  of  counsel.)  tor  defendant. 

Morse,  J.  The  plaintiff  sued  in  Justice  court  tor  damages  arising  from  an 
alleged  trespass  upon  her  propertj,  in  that  the  said  detondant,  with  force  and 
arms,  entei«d  her  close,  and  tore  down  and  destrojed  a  certain  stpne  dam 
thereon,  erected  and  maintained  by  her,  and  used  to  dam  up  the  waters  of 
the  Kalamazoo  river  for  manufacturing  purposes.  The  defendant  gave  notice 
that,  at  the  time  of  tbe  alleged  trespass,  he  was  in  possession  of  tbe  premises 
where  tbe  dam  was  located;  that  the  dam  wrongfully  overflowed  his  prem- 
ises, and  that  if  he  committed  any  act,  as  diarged  in  tbe  plaintiff's  deelar»> 
tlon,  such  act  was  only  committed  in  lowering  said  dam  so  that  it  would  not 
muse  an  overflow  of  bis  premises,  which  he  had  a  right  to  do ;  that  plaintiff 
bad  no  right  or  title  to  erect  s  dam  there,  and  no  color  of  right  or  title  to  any 
water-power  at  or  below  tbe  torka  ctf  the  Kalamazoo  river,  and  tliat  such  dam 
was  erected  and  maintained  by  pbdiitiff  below  such  torits  without  right  and 
unlawfully;  and  that  the  sole  i^ht  to  such  water-power,  and  to  erect  dams 
at  or  below  tbe  forks,  and  all  rights  of  flowage  incident  thereto,  were  at  tbe 
time  of  the  alleged  trespass,  and  now  is,  indefeasibly  vested  in  him  and  his 
copartner,  one  Manly  S.  Amsden;  and  that  the  estate  of  the  plaintiff,  if  she 
has  any,  is  servient  to  tbe  estate  of  himself  and  Amsden.  Tbe  case  was 
thereupon  certified  to  the  circuit  court  for  tbe  county  of  Calhoun  for  trial. 

The  circuit  judge  filed  the  following  finding  of  facts:  "(1)  On  July  21, 
1842,  one  George  Hannahs  tiecame  the  owner  ut  certain  premises  and  water- 
rights  on  the  Kalamazoo  river  at  Albion,  Calhoun  county.  Tbe  r^ver  is  formed 
by  the  junction  of  two  streams  called,  respectively,  the  East  nnd  West  forks. 
The  course  of  the  river  below  the  forks  is  north-west.  This  included  land  on 
both  sides  of  tbe  river  extending  from  a  point  north  of  Erie  street,  a  street 
crossing  the  main  rivra  below  tbe  forks  east  and  west  to  a  point  some  distance 
above  Ingham  street,  a  street  crossing  the  East  fork  north  and  south  some  dis- 
tance above  the  junction  of  tbe  streams,  a  portion  of  that  east  of  the  river 
fonning  a  triangle  bounded  north  by  Erie  street,  and  south  and  west  by  the 
river  and  East  branch.  (2)  The  conveyance  of  these  lands  also  conveyed  the 
following  in  these  terms,  viz.:  '  Together  with  all  the  rights,  privileges,  and 
immunities  of  water-power  on  the  East  branch  of  the  Kalamazoo  river,  with 
all  tbe  rights  ever  possessed  by  parties  of  the  first  part  hereto,  of  erecting  a 
dam  on  said  East  branch  of  tbe  Kalamazoo  tlver,  and  also  at  or  below  the 
forks  of  said  river:  provided,  neverthele^,  that  such  dam  below  or  at  tbe 
forks  shall  not  arise  higher  tluin  a  level  of  two  inches  below  the  foot  of  tbe 
apron  of  the  present  dam  on  the  South  branch  of  said  stream,  hereby  giving 
and  granting  all  rights  and  privileges  necessary  for  tbe  erection  and  mainte- 
nance of  said  dam  or  dams  on  said  East  branch,  and  at  or  near  said  forks,  as 
stforesaid,  and  of  joining  them  to  the  opposite  bank. '  (3)  November  19, 1857, 
George  Hannahs  and  wife  conveyed  to  David  and  Walter  Peabody  a  portion 
of  these  lands,  viz. :  *  The  undivided  two-thirds  of  the  following,  to-wit,  be- 
ginning at  the  center  of  a  culvert  in  the  M.  C.  B.  K..  south  of  block  33,  in  tbe 
village  of  Albion;  running  thence  south-easterly,  along  tbe  south-westerly  line 
of  blocks  48  and  60  to  the  center  of  Erie  street,  to  the  center  of  tbe  Kalama- 
zoo river;  tbence  north-westerly  along  the  center  of  said  river  to  a  point  op- 
posite a  stake  standing  at  the  mouth  of  a  brook  running. under  said  culvert; 
thence  northerly  to  said  stake;  thence  north-easterly,  to  the  place  of  beginning. 
Also  the  undivided  two-thirds  of  block  48  In  said  village.'  All  of  this  land 
was  included  in  the  land  described  in  the  first  finding,  but  it  does  not  include 
the  triangular  piece  of  land  therein  described.   Said  deed  further  conveyed 
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'  the  undirided  two-thirds  part  of  so  much  land  as  may  be  necessary  for  the 
construction  of  one  or  more  nam  or  channels  for  water  for  the  improving'  or 
using  the  water-power  to  be  drawn  from  the  East  branch  of  the  Kalamazoo 
river,  or  from  said  river  at  or  b^w  the  forks  thereof,  ext«iding  frona.  the 
center  of  Ingham  street,  with  the  necessary  privilegee  of  constructing,  using, 
repairing,  and  enjoying  the  same.   Also  thereby  giving,  granting,  and  con- 
veying the  undivided  two-thirds  part  of  all  the  rights,  prlvil^es,  and  immu- 
nitiea  possessed  by  the  parties  of  the  fl  rst  part  of  the  water-power  on  the  £ast 
branch  of  the  Kalamazoo  river  at  or  beluw  the  forlca  tiiereof,  with  the  privl* 
lege  of  erecting  and  maintaining  one  or  mora  dams  on  said  ^ast  branch,  and 
at  or  below  the  forks  of  said  river,  in  accordance  with  the  prurisions  of  the 
deed  to  said  George  Hannahs:  provided,  tlmt  no  such  dam  shall  be  ere^»d  or 
maintained  in  such  a  manner,  nor  of  such  a  hdght,  as  to  interfere  with  the 
use  of  the  water-power  at  the  Xewburg  milt  owned  by  M.  Hannahs  and  Ed- 
win H.  Johnson,  with  the  water  as  it  flows  from  said  mill:  and  provided,  fur- 
ther, that  such  dam  at  or  below  the  forks  shall  not  be  constrnoted  so  as  to 
raise  tlie  water  higher  than  a  level  of  two  inches  t>elow  the  foot  of  the  apron 
to  the  present  dam  on  the  South  branch.   The  said  party  of  the  first  part  does 
also  convey  the  undivided  two-thirds  part  of  all  the  rights  and  privileges  nec- 
essary for  the  erection  of  such  dam  or  dams  on  said  East  branch,  and  at  or  be- 
low the  ioika  of  said  river,  and  joining  the  same  to  the  opposite  bank.'  (4) 
Said  Walter  and  David  Peabody  there^ter  constructed  a  race  about  12  feet 
wide  from  a  dam  above  Ingham  street  across  said  triangular  parcel  to  Erie 
street,  or  north  thereof,  where  they  erected  mills.   The  triangular  parcel  was 
not  otherwise  occupied.    (5)  On  January  21, 1859,  George  Hannahs  execnted 
and  delivered  to  William  Hannahs  a  mortgage  upon  the  following,  viz.:  The 
undivided  one-third  of  the  Gothic  mills,  (being  the  same  referred  to  In  third 
finding,)  with  all  the  lands  and  appurtenances  thereto  belonging,  known  and 
described  as  commencing  at  the  south-west  comer  of  lot  7,  in  block'  60,  in 
Erie  street,  Albion  village;  thence  west  to  the  center  of  the  Kalamazoo  river; 
thence  down  the  center  of  said  river  to  the  mouth  of  a  brook  which  en- 
ters the  said  river  near  block  33;  thence  up  said  brook  to  the  M.  C.  II.  R.; 
thence  east  and  south  along  said  R.  B.  along  the  westerly  side  of  blocks  38, 
48,  55.  and  60  to  place  of  beginnings  including  block  48,  being  what  is  known 
as  the  '  Reservation  for  Mill  Purposes '  on  the  east  side  of  said  river,  with  all 
rights  of  water-power  connected  therewith,   [This  does  not  include  the  tri- 
angular parcel  described.]   Also  a  piece  of  land  known  as  the  *  Reservation,' 
containing  eight  acres,  lying  between  the  Kalamazoo  river  above  Erie  street 
and  the  mill-race  of  Hannahs  and  Peabody.   [This  is  a  portion  of  said  tri- 
angular parcel.]   Said  mortgage  included  other  premises  not  necessary  to  be 
described.   The  parcel  described  in  plalntifC's  declaration  is  a  part  of  the  tri- 
angular parcel  of  land  and  is  covered  by  this  mortgage.   Said  mortgage  was 
for  64,00U,  payable  in  installments,  all  to  become  due  at  option  of  mortgi^ee 
if  default  for  10  days  was  made  in  principal  or  interest.   (6)  March  6,  1861, 
George  Hannahs  conveyed  the  undivided  one-third  of  the  premises  to  David 
and  Walter  Peabody,  the  description  being  in  all  respects  the  same  as  in  his 
former  deed  to  them;  it  did  not  include  the  tnangnlu- parcel,  and  was  subject 
to  the  mortgage  above  referred  to.    (7)  February  18,  1865,  the  mortgaged 
premises  were  conveyed  on  foreclosure  sale  by  commissioner  to  Wm.  Hannahs. 
The  whole  of  the  mortgaged  premises  appear  to  have  been  deeded,  and  both 
of  the  Peabodys  were  parties  to  the  suit.  It  was  conceded  upon  the  trial  that 
but  one-third  was  conveyed.   It  was  also  conceded  that  the  proceedings  were 
regular.    The  description  was  identical  with  that  in  the  mortgage.  The  par- 
cel described  in  plaintiCC's  declaration  was  included.   (8)  On  February  20, 
1865.  George  Hannahs  and  wife,  by  warranty  deed,  conveyed  to  Dorcas  A. 
Winchell,  the  plaintiff,  for  SI, 100,  ifll  of  the  land  between  the  race  and  the 
river,  and  extending  from  Erie  to  Ingham  streets.   (9)  February  22, 1865, 
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William  Hannahs  bj  qnttclalm  deed  conveyed  to  Dorcas  A.  WlnchelL  the  plain- 
tiff, the  same  premises  speciflcally  described  as  fbllows,  viz.:  Commencing  at 
the  center  of  the  Kalamazoo  rim  on  the  south  line  of  Erie  street;  thence  up 
the  center  of  the  river  to  the  forks;  thence  up  the  South  branch  of  said  river 
to  the  line  of  Ingham  street,  or  the  west  line  of  W.  H.  Bnxdcwaj's  lot;  thence 
north  to  the  race  bank;  tiience  down  the  south  side  of  said  mill-race  to  the 
south  side  of  Erie  street;  thence  west  to  the  place  of  beginning, — containing 
about  ten  acres,  be  the  same  more  or  leas,  being  known  as  the  *  Keaervation,' 
lying  between  the  mill-race  of  Hannahs  &  Peabody  (so-called)  and  the  Kala- 
mazoo liver.  The  premises  described  in  plaintiff's  declaration  are  a  portion 
of  the  lands  above  described.  (10)  May  17. 1865,  the  plaintiff  and  her  hus- 
band conveyed  a  portion  of  the  ten  acres  alMve  described  to  Joseph  William 
Clark,  the  defendant,  said  pitrcel  extending  from  the  race  to  the  center  of  the 
river,  excepting  and  reserving  the  rights  and  privileges  conveyed  from  George 
Hannahs  and  wife  by  deed  to  David  and  Walter  Feabody,  November  19, 1857. 
^11)  November  30,  1B66,  Walter  Feabody  and  wife  conveyed  their  interest  in 
the  premises  to  David  Feabody,  the  de8<^ption  being  the  same  as  that  in  the 
deeds  from  George  Hannahs  to  them.  This  was  a  quitclaim  deed.  (12)  June 
20, 1876,  David  Fealxxly  and  wife  conveyed  the  same  premises,  by  similar  de- 
scription, to  James  W.  Sheldon.  This  deed  provided  that  a  mortgage  held  by 
Sheldon  should  not  merge.  (18)  July  8,  1871,  a  deed  upon  foreclosure  was 
executed  by  the  circuit  court  commissioner  to  James  W.  Sheldon.  David  Pear 
body,  Augusta  A.  Feabody,  Adeline  S.  Feabody,  William  Hannahs,  Marvin 
Hannahs,  John  W.  Hall,  aud  Adeline  8.  Feabody,  as  executrix  of  Walter  Fea- 
body, were  parties  to  the  suit.  The  premises  were  described  as  in  the  deeds 
to  the  Feabodys.  (14)  February  11, 1881,  Wm.  Hannahs  and  wifequitclainied 
the  same  premises  by  a  similar  description  to  said  James  W.  Sheldon.  (15) 
March  10,  1881,  said  James  W.  Sheldon  and  wife  deeded  substantially  the 
same  premises,  together  with  the  water  privileges,  by  identical  description, 
to  Manly  8.  Amsden  and  Joseph  W.  Clark,  the  defendant.  (16)  The  premises 
described  in  the  10th  finding  iMrdered  and  included  a  portion  of  the  river  at 
and  above  the  forks,  and  were  higher  up  the  stream  than  the  premises  de- 
scribed in  plaintiff's  declaration.  fl7)  Sometime  after  this  deed  was  made 
and  delivered  to  defendant,  plaintiff  erected  a  dam  across  said  river  below 
the  forks  extending  from  the  premises  described  in  her  declaration  to  the  op- 
posite bank.  Said  dam  was  erected  some  time  from  1865  to  1868,  there  being 
no  proof  to  fix  the  time  more  definitely.  It  was  built  without  defendant's 
consent  and  against  his  wishes.  (18)  This  dam  caused  the  water  to  flow  de< 
fendanl's  land  where  water  had  not  previously  been  accustomed  to  flow,  above 
said  dam,  to  the  injury  of  the  grass  growing  thereon.  (19)  This  dam  was 
maintained  by  the  plaintiff  until  February,  1882,  when  it  was  torn  down  by 
the  defendant  without  plaintiff's  consent.  (20)  At  this  time  plaintiff  was 
in  posst^sion  of  the  premises  described  in  her  declaration.  (21)  The  plaintiff 
was  damaged  one  hundred  and  seventy  dollars  by  the  destruction  of  said  dam, 
if  defendant  had  no  right  to  destroy  the  same. " 

His  conclusions  of  law  were  as  follows:  "(1)  Novemtter  19,  1857,  George 
Hannahs  was  seized  in  fee-simpie  of  all  the  premises  and  rights  of  water  de- 
scribed in  findings  of  fact  numbered  1  and  2.  (2)  The  effect  of  the  convey- 
ance from  George  Hannahs  to  David  and  Walter  Feabody  was  to  vest  in  tliem 
in  fee-simple  the  undivided  two-thirds  of  the  premises  and  water-rights  de- 
scribed in  the  third  finding  of  fact,  (leaving  the  other  one-third  in  said  Gborge 
Hannalis,)  called  subsequently,  for  convenience,  the  '  Gfothic  Mill  Property.' 
George  Hannahs  remained  sole  owner  of  the  land  between  the  race,  when 
dug,  and  river,  subject  to  such  water-rights  as  he  by  said  deed  conveyed  to 
the  Feabodys,  including  the  land  afterwards  conveyed  to  VVinchell.  (3)  The 
mortgage  executed  January  21,  1859,  constituted  a  lien  in  favor  of  Wm.  Han- 
nahs upon  the  premises  subsequently  conveyed  to  Wincheli  above  referred  to* 
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and  opon  the  undivided  one-thlid  of  the  premlaes  and  rif^hta  described  in  the 
deed  to  Peabodjt  belonging  to  George  Hannahs.   (4)  The  deed  of  March  6. 
1861,  from  Qwirgi  Hannahs  conveyed  to  David  and  Waiter  Feabody  the  equity 
of  redemption  in  the  undivided  one>third  of  the  premises  and  rights,  two- 
thirds  of  which  had  been  ^vionsly  conveyed  by  said  George  Hannahs  to 
them.   It  did  not  convey  the  equity  of  redemption  in  the  other  premises  In- 
cluded in  the  mortgage,  the  same  remaining  in  George  Hannalu.   (5)  The 
effrct  of  the  foreclosure  prooeedlngs  was  to  vest  in  William  Hannahs  the 
premises  described  la  the  mortgage,  viz.,  undivided  one-third  of  Gothic  Mill 
property,  and  rights  oi  water,  and  the  premises  afterwards  conveyed  to  Win- 
cheil.   (6)  The  deed  from  George  Hannahs  to  Winchell»  Febmaty  20. 18^ 
conveyed  at  most  an  equity  of  rademption  in  the  premises  tlierein  described; 
she  became  owner  in  fee-simple  of  Uie  same  on  receiving  deed  from  William 
Hannalts,  February  22, 1865,  subject  to  the  watez^rigbts.   (7)  On  February 
22, 1865,  the  titie  was  as  follows,  viz.:  Bavld  and  Walter  Peabody  owned  un- 
divided two-thirds  of  the  Gothic  Mill  property  with  water-righto,  including- 
right  to  erect  two  dams.  William  Hannahs  owned  undivided  0Qe4hird  of 
same.  Dorcas  A.  Winchell  owned  the  land  iMtween  the  race  and  the  river 
e.,  thread  of  stream)  from  Erie  to  Ingham  stre^.  subject  to  the  rights  of 
Feabody,  which  neither  Hannahs  could  convey.   The  deed  from  William  Han- 
nahs at  fflcw^  conveyed  to  Winchell  the  premises  discharged  of  his  share  or  in- 
terest in  pre-existing  water-rights.   It  did  not  convey  any  of  these  rights  be- 
yond those  which  o^inarily  attach.   Winchell  acquired  no  right  to  flow  any 
other  land  than  her  own,  nor  any  right  to  connect  a  dam  witli  the  opposite 
bank,  nor  to  erect  a  dam  beyond  the  thread  of  the  stream.   The  rights  of  the 
Peabudys  were  unimpaired,  and  whether  they  could  abut  a  dam  against  Win- 
chell's  premises  or  not,  they  undoubtedly  had  right  to  flow  siune  by  erection 
of  dam  on  their  own  land  below.   (8)  May  17,  1865,  deed  from  Wincbell  to 
Clai'k  conveyed  estate  in  fee-simple  to  defendant,  construed  in  light  of  exist- 
ing clrcumstancea,  Winchell  excepted  from  the  conveyance  the  rights  of  Pea- 
body's  two-thirds  interest,  but  made  no  attempt  to  reserve  or  except  the  other 
one-third  of  the  water-right.    She  has  no  rigtit  to  flow  defendant's  land  under 
that  deed.   (9)  The  effect  of  the  deed  from  Walter  Feabody  to  David  Feabody. 
dated  November  30,  1866;  that  from  David  Peaboily  and  wife  to  James  W. 
Sheldon,  dated  June  20,  1870;  the  mortgage  therein  described;  the  commis- 
sioner's deed  on  foreclosure,  dated  July  8,  1871;  and  the  quitclaim  deed  from 
William  Hannahs,  dated  February  11,  1871, — was  to  vest  the  fee  to  the  mill 
property  and  mill  privileges  in  James  W.  Sheldon,  except  as  discharg*^  by 
the  deed  from  Hannahs  to  Winchell  before  mentioned,  to  which  rights  Manlj 
S.  Amaden  and  the  defendant  succeeded  by  deed  dated  March  10,  I&il.  (10) 
Amsden  A  Clark  have  the  legal  right  to  build  a  dam  below  or  at  the  forks 
wherever  they  have  or  may  acquire  the  right  to  join  the  east  bank  of  tlie 
stream.   (11)  The  dam  erected  by  the  plaintiff  invaded  their  rights  to  the 
water  privilege,  and  was  unlawful  as  against  them.    (12)  Claxk  having  pur- 
chased the  interest  of  the  Pealradys,  the  effect  is  to  give  him  tlie  right  to  pre- 
vent the  parcel  brought  from  Winchell  from  being  flowed  by  any  one  except 
his  partner,  Amsden.    (13)  In  flowing  this  land  and  injuring  the  water  priv- 
ilege plaintiff's  dam  became  a  nuisance  which  defendant  might  lawfully 
abate.   (14)  Defendant's  acta  being  lawful,  judgment  should  be  rendered  in 
favor  of  the  defendant  for  costs." 

The  first  question  to  be  examined  and  decided  is  whether  the  plaintiff,  un- 
der the  conveyances  to  her,  acquired  any  right  to  the  water  privileges  b^low 
the  forks  of  the  Kalamazoo  river,  and  which  were  originally,  as  far  as  this 
record  shows,  in  George  Hannahs?  I  have  set  forth  in  full  tlie  finding  of 
facts,  as  the  facts  therein  are  stated  as  clearly  and  concisely  as  they  well  could 
be.  Mrs.  Winchell  derives  her  title  to  the  land  she  holds  through  the  mortr 
gage  executed  by  George  to  William  Hannahs.   At  the  time  this  mortgage 
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was  made  and  dellTered,  O«orge  Hannahs  had  been  dlBpoBsessed  of  two-thli-ds 
of  these  water  privileges  bj  his  own  voluntar7  deed  to  the'Feabodys.  In 
such  deed  he  expressly  conveyed  these  water-rights  by  describing  them,  and 
independently  of  the  usual  clause  in  a  deed  granting  the  "hereditaments  and 
appurtenances  thereunto  belonging  or  In  anywise  iippertaining. "  which  clause 
was  contained  in  this  deed,  and  following  the  description  of  the  lands  and 
the  water-rights  conveyed.  The  mortgage  also  contained  an  express  mention 
of  the  water  privileges,  although  th^  was  no  speciflo  description  of  the 
same.  The  commissioner's  deed  upon  foreclosure  sale  followed  the  mortgage 
in  this  respect.  In  examining  the  description  of  the  lands  in  the  mortgage, 
and  also  in  the  commissioner's  deed,  It  is  found  tliat  the  natcel  of  land  con- 
veyed to  Mrs.  Winchell,  and  known  as  the  "Beaervation/  lying  between  the 
ndil-race  and  the  Kalamazoo  river,  is  descril>ed  separatdy  by  itself,  and  fol- 
lowing, and  not  connected  with,  the  sentence  conveying  the  water-riglits;  the 
clause  granting  such  rights  being  connected  expressly  with  and  to  other 
lands.  The  warranty  deed  of  George  Hannahs  and  wife,  and  the  deed  of 
William  EDannalis  to  plaintiff,  make  no  mention  whatever  of  any  water-rights 
or  privileges.  It  would  seem  as  if  there  was  no  intention  of  granting  any 
su^  rights  with  the  lands  conveyed  to  plaintiff. 

We  are  inclined  to  think  that  the  claim  of  defendant's  counsel  is  correct, 
that  the  water  privileges  were  intended  to  be,  and  were,  severed  and  discon- 
nected from  this  parcel  of  land  by  George  Hannahs.  This  land  did  not  pass 
to  the  Peabodys  by  the  deed  which  granted  to  them  two-thirds  of  these  water- 
rights.  And,  as  before  said,  in  the  mortgage,  the  remaining  one-third  was 
expressly  mentioned  as  being  appurtenant  toother  lands,  and  had  no  relation 
or  connection  in  that  instrument  with  this  reservation  land.  The  water- 
rights  did  not  expressly  pass  to  plaintifC  by  either  of  the  deeds  under  which 
she  holds.  The  most  ttmt  her  counsel  claims  is  that  it  passed  under  the  gen- 
eral appurtenant  clause  of  William  Hannahs'  deed;  for.  when  George  coa- 
v^ed  to  her  In  1865,  he  had,  before  that  time,  (in  1861.)  expressly  conveyed 
theremaining  one-third  to  the  Peabodys  by  a  deed  executed  in  1861,  and  his 
title  was  also  cat  off  by  the  mortgage  foreclosure.  The  deeds  from  George 
and  William  to  Mrs.  Winchell  seem  to  bear  out  the  claim  that  at  the  time 
these  deeds  were  made  the  intention  of  the  parties  was  to  simply  convey  to 
her  the  bare  land,  without  any  water-rights  as  far  as  building  dams  and  using 
water-power  were  concerned.  The  subsequent  action  of  William  Hannahs  in 
deeding  this  right  to  others  confirms  this  claim.  It  will  also  be  seen  from  the 
first  paragraph  In  the  finding  of  the  court  that  the  right  to  all  this  water- 
power  was  specifically  described  in  the  deed  by  which  George  Hannahs  ob- 
tained it,  and  such  right  was  not  made  expressly  appurtenant  to  this  parcel 
of  land  or  any  other.  The  right  of  the  Hannahs  to  sever  this  right  to  the 
water-power  below  the  forks  of  the  Kalamazoo  river  from  this  particular  piece 
of  land  cannot  now  be  doubted.  Hall  v.  Ionia,  38  Mich.  493, 498,  499,  and 
cases  there  cited.  It  will  be  seen  by  the  third  paragraph  of  the  finding  of 
facts  that  in  1857,  when  the  conveyance  of  two-thirds  of  this  water-right  to 
the  Peabodys  was  made,  there  was  already  located  upon  the  east  or  north 
branch  of  the  river,  above  the  forks,  n  water-power  known  as  the  "iift-wburg 
Mill,"  with  the  use  of  which  the  Peabodys  could  not  interfere  by  the  express 
terms  of  the  grant  to  them,  and  also  a  dam  upon  the  south  or  west  branch 
which  restricted  their  use  of  the  river  at  or  below  the  forks,  so  that  any  dam 
they  might  erect  should  not  be  constructed  so  as  to  raise  the  water  higher  Chan 
a  level  of  two  inches  below  the  foot  of  the  apron  to  such  dam  u[K>n  the  south 
or  west  branch.  The  race  constructed  by  the  Peabodys,  and  in  full  operation 
before  the  plaintiff  obtained  title  or  possession  of  her  premises,  ran  from  a 
dam  on  the  east  or  north  branch  to  a  point  on  the  south  or  west  branch  be- 
low the  forks,  and  below  the  plaintiff's  land,  to  help  propel  mills  there  erected 
and  operated  by  the  Peabodys.  It  may  well  be  claimed,  us  it  is  by  defendant's 
T.35N.W.Z10.11— 68 
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coansel.  tbat  the  existence  of  these  two  dams,  restricting  ttie  use  of  water- 
power  at  and  below  the  forks,  as  provided  in  the  conveyance  to  ttie  Prabodjs, 
and  the  sabaequent  erection  of  these  mills  below  the  forks,  and  the  building 
and  maintaining  of  the  race,  and  the  conveyances  by  all  the  parties,  are  cir- 
cumstances which,  taken  together,  show  an  abandonment  on  the  part  of  the 
owners  of  these  W8ter>right8  of  any  idea  of  building  any  dam  or  using  any 
water-power  upon  the  river,  where  it  abuts  the  land  conveyed  to  plaiatifi; 
and  that  the  full  use  of  the  water-power  intended  under  the  different  grants 
(ME  the  same,  and  by  the  owners  of  the  water-rights,  had  been  put  in  operation 
by  the  FeabodyB  in  the  building  of  the  mills  and  the  race  i^oresald.  They 
undoubtedly  had  Uie  right  to  control  the  water  In  this  way,  if  they  saw  fit^ 
and,  by  withholding  from  Mrs.  Winchell  any  rigbt  in  tiie  use  of  the  water  for 
mill  or  manufacturing  purposes,  in  their  deeds  to  her,  prevent  her  from  using 
any  of  the  water-power,  which  they  held  absolutely  and  not  appurtenant  to 
any  land.  It  is  not  churned  that  she  ever  had  any  right  to  the  two-thirds  first 
deeded  to  the  Peabodys,  and  William  Hannahs,  who  held  the  other  third,  could 
convey  it  or  not  convey  it  to-  her,  as  he  chose.  The  deed  of  the  land  did  not 
pass  it,  as  has  been  shown,  and  it  was  in  our  opinion  never  appurtenant  to 
the  premises  lield  by  her  or  any  part  thereof. 

It  follows  farther,  in  accordance  with  this  view,  and  under  the  findings  of 
the  court,  that  this  water-rlglit  or  privilege  is  now  the  property  of  the  de- 
fendant and  his  partner,  Anisden.  The  defendant  Clark  obtained  the  atrip  of 
land  borderingupon  the  river  above  the  premises  occupied  by  tlie  dam  of  plain- 
tiff, before  said  dam  was  built,  and  acquired  such  strip  of  the  plaintiff.  When 
he  bought,  therefore,  his  land  was  not  burdened  by  any  flowage  from  this 
dam.  and  his  deed  imposed  no  servitude  upon  hla  premises,  except  the  water- 
rights  of  the  Peabodys,  which  he  and  his  partner  now  hold.  The  dam  of 
plaintiff,  at  the  time  it  was  destroyed,  had  not  been  maintained  long  enough 
for  her  to  acquire  a  right  by  adverae  user  to  keep  it  there.  It  is  not  shown 
to  have  been  built,  for  a  certainty,  before  1868,  and  It  was  torn  down  in  1882. 

The  circuit  jud^ewas  right  in  holding,  as  a  conclusion  of  law.  that  the  dam 
erected  by  the  plaintiff  invaded  the  rights  of  Clark  &  Amsden  to  their  water 
priril^s,  and  that  its  maintenance  as  against  them  was  unlawful.  He  was 
also  correct  in  the  prop(»ition  that  the  fiovi'ing  of  defendant's  land  and  the 
injuring  of  his  water  privileges  by  the  dam  of  plaintiff  was  a  nuisance  which 
he  bad  the  right  to  abate.  Wood.  Nula.  (2d  Ed.)  976, 977;  Adanu  v.  Bameg, 
25  Yt.  231 ;  Hodget  v.  Raymond,  9  Miisa.  316 ;  Colbum  v.  Biohards,  IS  Mass. 
420:  Mliott  V.  Railroad  Co.,  10  Gush.  195. 

The  Judgment  of  the  court  below  is  affirmed,  with  costs. 

Okampi.tn  and  Shbrwood,  J  J.,  concurred.   Gahpbbxx,  C.  J.,  did  not  alt 


Babboitn  v.  Ghxcaqo  ft  W.  M.  Bt.  Oo. 

(Supreme  Cowrt  of  MtcMaan.   Jauuarr  19, 1888.) 
TaxAif-PasinTmio  Jukt  to  Tasm  UBHoaurcA  Madb  bt  Cohnbhi.. 

In  an  action  twalnst  a  railroad  company  for  the  kllline  and  tnjurr  of  several  head 
of  stock,  the  eviaenoe  was  conflicting  as  to  the  value  of  the  untmaitt  killed  and  In- 
jured ;  defendant's  witnesses  estimaung  it  at  a  much  tower  flgore  than  that  of  plaio- 
tUTs  witnesaee.  The  court  allowed  plaintilTB  oounsel  to  mve  to  the  jury  on  retir- 
ing a  slip  of  paper  containing  the  highest  estimates  made  ov  pLaintrn's  witnesses, 
at  the  same  tune  telling  defendant's  counsel  he  might  do  the  like.  Held  error,  buL 
nndsr  the  drcnmataaoes,  faarmleasi  overruling  JfUlor  T.  Cuddu, 48  Mlah.  87'i,  ts. 
W.B^SIO. 

Error  to  circuit  court,  Newaygo  county;  0.  C.  Fuller.  Judge. 
Action  by  Harple  M.  Harroun  for  damages  for  killing  and  injuring  stod^ 
There  was  a  verdict  and  Judgment  for  plaintiff,  and  defendant  brings  error. 
SmiVit  Nima,  Hoyt  4i  Srwin,  for  appellant.   StoTw  db  Hjfde,  for  appellee. 
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Morse,  J.  The  plaintiff  sued  the  defendant  In  the  circnlt  court  for  the 
county  of  Newaygo,  for  the  value  of  an  ox,  a  horse,  and  a  mule  killed  bj  the 
cars  of  the  defendant,  and  a  horse  and  a  raule  injured  and  damaged  by  defend- 
ant's train.  Testimony  was  offered  and  received  on  both  sides  showing  the 
value  of  the  animals  klUed,  and  the  damage  to  those  injured.  At  the  close 
of  the  charge  of  the  court  to  the  jury,  one  of  the  attorneys  of  the  plaintiff 
said:  "Here  is  a  statement  of  what  we  claim,  I  would  like  to  have  the  jury 
have."  Defendant's  counsel  objected.  The  Court.  "If  the  jury  desire  it 
they  can  take  it;  it  is  merely  a  memorandum  of  the  highest  amounts  given 
any  witnes-. "  D^endanVs  Counsel.  "I  do  not  think  it  ought  to  go  to  the 
jury."  The  Court.  "I  will  allow  defendant's  counsel  to  make  a  statement  of 
the  lowest  amount  sworn  to  by  any  witness. "  DefendanVa  Counsel.  "I  don't 
think  my  petition  on  that  question  would  warrant  me  in  doing  that."  The 
Court.  "The  Instructions  given  the  jury  will  prevent  the  paper  doing  any 
hurt."  D^endanVa  Cotmaei.  "Here  are  several  animals,  and  If  it  will  aid 
the  jury  they  can  write  down  the  names  of  each,  but  the  value  or  extent  of 
the  injury  I  think  is  for  the  jary."  The  Court.  "I  don't  think  we  will  pro- 
long the  discussion.  If  the  jury  want  the  paper  they  can  have  it;  otherwise 
not. "  The  jury  thereupon  took  the  paper.  Defendant's  counsel  excepted  to 
tlie  ruling  of  the  court  permitting  the  jury  to  take  this  statement.  This  is 
the  only  error  assigned  upon  the  record.  The  jury  were  authorized  by  the 
court  to  compute  interest  upon  the  amount  of  the  injury,  from  the  time  tlie 
animals  were  killed  or  injured  up  to  the  date  of  their  verdict.  They  found 
for  the  plaintiff  in  the  sum  of  6621. 

Quite  a  large  number  of  witnesses  were  sworn  upon  the  part  of  each  party 
as  to  the  damages;  and,  in  order  to  ascertain  whether  any  harm  was  done  to 
«the  defendant  by  this  ruling  of  the  court  below,  I  have  carefully  examined  the 
testimony  of  each  witness  upon  this  branch  of  the  case.  Upon  such  exami- 
nation I  find  that  the  plaintiff's  own  testimony  fixed  his  loss,  without  interest, 
at  about  0585,  while  an  average  of  the  evidence  in  bis  behalf,  including  his 
own,  would  be,  without  interest,  about  0605.  The  testimony  on  the  part  of 
the  defendant  aveniges  the  value  of  the  animals  killed  at  about  S250,  while 
there  is  no  data  at  Its  witnesses  from  which  to  estimate  the  damage  on  ao- 
count  of  the  horse  and  mule  injured,  but  not  killed.  The  Jory  were  entitled. 
If  th^  saw  fit,  to  take  the  highest  or  the  lowest  estimate  of  damages,  or  the 
testimony  of  any  one  witness  as  to  the  loss  on  each  animal.  The  stock  was 
killed  and  injured  in  the  fall  of  1886,— the  ox  on  the  fifteenth  of  October,  and 
the  others  on  the  twenty-eighth  of  the  same  month.  The  verdict  was  ren- 
dered on  the  twenty-fifth  day  of  July,  1887.  Interest  wu  therefore  allow- 
able for  about  10  months  at  7  percent.  The  jury,  therefore,  It  is  evident, 
found  the  value  a  little  less  than  the  average  of  the  witnesses  for  the  plain- 
tiff. We  are  satisfied  that  the  statement  <Ud  not  prejudice  the  defendant's 
case. 

I  do  not  think  there  was  any  error  in  allowing  the  Jnty  to  take  this  memo- 
randa.  It  came  clearly  within  the  opinion  of  this  court  In  Iffllar  v.  Cuddy, 
43  Hicb.  274,  6  K.  W.  fiep.  316.  But  my  brothers  are  of  the  opinion  that  it 
was  error;  they  do  not  understand  the  practice  to  be  as  laid  down  in  that 
(minion.  Nor  do  they  deem  such  practice  correct  or  desirable.  They  hold 
that  the  principle  upon  which  jury  trials  proceed  is  that  the  jury  shall  render 
a  verdict  upon  their  own  unaided  views  of  what  the  testimony  is;  and,  after 
they  leave  the  jury-box  to  deliberate  upon  their  verdict,  no  communication 
shall  be  made  to  them,  orally  or  otherwise,  by  counsel  in  the  case.  If  they 
may  take  a  written  statement  from  counsel  of  their  daim,  there  is  no  good 
reason  why  they  may  not  take  a  written  argument  in  support  of  such  claim. 
When  the  law  is  that  no  c(mmiunication,  orally  or  otherwise,  shall  be  made 
to  tiiem,  the  jury  cannot  be  justified  in  taking  from  (me  et  the  parties  a  com- 
mnnioati(m,  which,  in  effect,repeate  to  them  continually:  "This  is  my  claim; 
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hrae  are  tbe  flgares;  I  aak  your  verdict  for  this  amonnt.**  Snch  oommnnien- 
Uon  is  intended  to  influence  the  minds  of  the  jurj;  otherwise  it  would  be  id!e 
to  give  it  to  them.  In  many  cases  it  does  influence  them.  It  is  no  answer 
to  say  that  a  jury  may  take  memoranda  of  the  testimony  to  aid  their  memory, 
during  the  trial,  and  carry  the  same  with  them  to  the  juzy-room  wlien  they 
retire  to  consult  upon  their  vmlict.  This  is  proper  enough,  but  it  does  not 
follow  that  a  party  to  the  cause,  or  his  counsel,  who  is  intercsted  in  the  result, 
may  hand  to  the  jury  memoranda  to  aid  or  refresh  their  mvoiory.  The  true 
rule  sliould  be.  so  my  brotliers  bold,  that  memoranda  or  statements  made  by 
counsel  shall  not  be  given  to  the  jury,  unless  by  consent  of  the  attorney  of  the 
opposite  party,  to  be  used  by  them  in  the  jury-room.  The  only  excepttoa  to 
this  rule  exists  in  cases  involving  the  investigation  of  long  accounts,  where 
numerous  items  are  to  be  passed  upon.  In  such  cases,  if  there  are  no  bills  of 
particulars,  it  might  be  proper,  in  the  discretion  of  the  trial  judge,  to  allow 
the  jury  to  take  to  the  jury-room  lists  of  the  items  claimed  on  both  sides. 
We  aie  all  agreed,  however,  that  there  was  no  harmful  error  in  this  casp,  and 
that  the  circuit  judge  was  justified  in  hid  ruling,  under  the  decision  in  Millar 
V.  Cuddy.  As  this  is  a  matter  of  practice  which  ought  to  be  settled,  I  join 
with  the  balance  of  the  court  in  declaring  the  rule  to  be  as  they  hold,  and  in 
qualifying  the  case  of  Millar  v.  Cuddy,  in  so  far  as  it  conflicts  With  the  doc- 
trine here  established. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Cbaxplih  and  Suebwooi>,  JJ.,  concurred.  Campbell,  0.  J.,  did  not  ait. 


FOTTEK  0.  Shtth  et  dL 

(Supreme  Cawrt  of  Michigan.   January  19, 1888.) 

Qtrr — ^Pasoi.  Oitt  ov  Land — Valivitt  as  asainst  Subskqubnt  Fubohabers. 

In  an  action  to  ouiet  title  to  real  estate,  the  evidence  showed  that  plaintiiTs  title 
had  been  acquired  by  a  parol  gift  from  her  father,  followed  by  immediate  and  con- 
tinued possession.  Heta,  that  her  title  was  good  as  against  dl  subseqnaDt  erants 
or  incumbrances  of  the  donor,  except  such  aa  had  been  reoognlied  and  aoqmeaaed 
In  by  her  while  fhetitle  stood  in  the  name  of  the  donor.* 

Appeal  from  circuit  court,  Berrien  county,  in  chancery. 

This  is  a  bill  to  quiet  title  to  cei-tain  lota  in  St.  Joseph,  filed  by  Sophronia 
Potter,  against  George  E.  Smith,  Warren  Chapman,  SiiaanV.  Hoyt,  Grace 
Hoyt,  and  Joseph  W.  Brewer,  assignee  in  bankruptcy  of  Benjamin  C.  Hoyt. 
The  circuit  court  dismissed  complainant's  bill  as  to  two  of  the  lots,  and  de- 
creed the  title  to  the  other  in  her,  and  that  defendants  Smith,  Brewer,  and 
Chapman  release  and  quitclaim  the  same  to  her.    Both  parties  appeal. 

Clapp  d-  Bridgman,  for  plaintiflE.    Edioard  JBacon,  for  defendants. 

Morse,  J.  The  complainiint  flies  her  bill  to  quiet  her  title  to  lots  300,  301, 
and  302,  in  the  village  of  St.  .Joseph.  She  claims  that  her  father,  Benjamin 
C.  Hoyt,  made  a  gift  in  parol  of  these  Iota  to  her  in  the  year  1359;  that  she 
moved  into  the  dwelling-house  upon  one  of  them,  and  has  resided  there  ever 
since  with  her  husband  and  family,  claiming  and  holding  the  same  adversely 
against  all  the  world,  the  three  lots  being  inclosed  by  one  fence.  The  proofs 
show  that,  under  some  arrangement  with  her  father,  she  did  move  into  the 
bouse,  and  take  possession  of  the  premises,  some  time  in  the  year  1859,  and 
that  she  has  lived  there  ever  since,  claiming  the  same  as  her  own,  least 
ever  since  the  year  1874.   The  bill  of  complaint  was  filed  July  10, 1882.  The 

lEqaity  protects  a  parol  gift  of  land,  eaually  with  a  parol  agreement  to  sell,  if  aoccm- 
paniod  by  possession,  and  the  donee,  tnauced  by  the  promise,  has  made  valuable  im- 
provements  on  the  property.  Dawson  v.  McFaddin,  (Neb.)  U  N.  W.  Bm.  388;  Pont 
ubi  V.  Foullain,  (Oa.)  is.  B.  Bep.  S9i.  See  Anson  v.  Townsend,  (GaL)  U  Pao.  XCop.  tt. 
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chaiucter  of  her  occupancy  of  the  premises  prior  to  1874  is  not  as  dcAnltelj 
and  satisfactorily  established  as  we  could  wish.  The  testtmoDy  of  Benjamin 
G.  Hoyt,  her  father,  was  not  taken,  although  he  is  now  living  at  Aberdeen, 
Mississippi.  The  complainant  testifies  that  her  fathercalledat  her  house,  and 
asked  her  and  her  husband  to  go  up  and  look  at  the  place.  "He  said,  if  I 
liked  it,  1  might  have  it  for  a  home;  if  I  lilted  it,  I  might  move  into  it,  and 
have  it  for  a  home."  When  she  asked  him  afterwards  for  a  deed,  her  father 
said  she  should  have  it  some  time,  but  that  it  was  better  as  it  was  then,  as  she 
might  sell  it  and  be  without  a  home.  Her  husband,  F.  A.  Potter,  corrotw- 
rates  her  as  to  tlie  gift.  But  it  appears  that  on  the  fifth  day  of  July,  1859, 
Benjamin  0.  Hoyt  borrowed  ©500  oC  Daniel  N.  Hoyt  and  George  V.  Griffin, 
his  brother  and  brother-in-law,  and  gave  his  note  therefor.  He  secured  this 
note  by  a  mortgage  of  the  same  date  upon  lots  300  and  301.  The  giving  and 
existence  of  this  mortgage  was  ascertained  soon  aft«r  by  twth  complainant 
and  her  husband,  and  no  steps  were  ever  taken,  previous  to  the  filing  of  the 
bill  of  complaint  in  this  cause,  by  either  of  tiiem,  in  disaffirmance  of  said 
mortgage.  The  interest  upon  the  mortgage  was  paid  by  Hoyt  or  some  one 
up  to  November  5,  1872.  F.  A.  Potter  testifies  that  when  he  learned  of  the 
mortgage  he  spoke  to  Mr.  Hoyt  about  it.  Hoyt  said  to  Potter  that  he  only 
borrowed  the  money  for  a  short  time;  that  he  did  not  put  the  mortgage  on 
any  of  his  lots,  because  they  were  for  sale,  and  It  might  interfere  with  the  sale 
of  them;  and  that  Potter  need  give  himself  "no  uneasiness  about  the  mort- 
gage, as  he  should  remove  it  soon  anyway.  This  mortgage  was  foreclosed  by 
advertisement  by  Hoyt  and  Griffin,  the  premises  sold,  and  bid  in  by  them, 
and  a  sheriff's  deed  upon  such  sale  issued  to  them  August  11,  1874.  After 
such  foreclosure  tmd  sate,  and  before  the  redemption  expired,  negotiations 
were  entered  into  between  the  complainant,  by  her  husband  and  hia  brothers^ 
who  were  acting  as  her  attorneys,  and  Mr.  Griffin,  looking  towards  the  pay- 
ment of  the  mortgage  by  complainant,  and  the  deeding  of  the  premises  to  her 
by  quitclaim  on  the  part  of  the  mortg^es.  These  negotiations  were  not 
concluded;  but  at  no  time  while  they  were  going  on  did  complainant,  or  any 
one  acting  in  her  behalf,  intimate  that  the  mortgage  was  not  a  valid  lien 
upon  the  premises.  In  1873,  Benjamin  C.  Hoyt  failed.  About  this  time  he 
executed  a  deed  of  assignment  of  his  property,  for  benefit  of  his  creditors,  to 
one  Lyman  Collins.  In  this  deed  he  mentioned  and  conveyed  the  three  lots 
in  controversy  here.  The  deed  bore  date  of  November  28,  1883.  March  24, 
1869,  Hoyt  conveyed  lot  No.  300  to  his  son  Enoch  C.  Hoyt.  This  deed  was 
found  among  Enoch's  papers  after  his  death,  and  then  recorded  on  the  third 
day  of  March,  1874.  June  1,  1874,  Benjamin  C.  Hoyt  was  adjudicated  a 
bankrupt  in  the  United  States  court,  and  Joseph  W.  Brewer  appointed  his 
assignee.  Such  assignee  has  never  been  discharged.  July  23,  1874,  Benja- 
min C.  Hoyt,  then  residing  in  Aberdeen,  Mississippi,  executed  a  quitclaim 
deed  of  these  lots  to  the  complainant;  said  deed  reciting  that  he  did  on  or 
about  the  tenth  day  of  April,  1858,  make  to  said  complainant  a  parol  gift  of 
the  said  lots;  and  that  she  did,  immediately  upon  the  making  of  such  parol 
gift,  take  possession  of  said  premises,  and  has  since  then  occupied  the  same 
uninterruptedly,  adversely,  and  exclusively  as  her  own  property.  Therefore, 
in  confirmation  of  said  parol  gift,  and  in  consideration  of  one  dollar,  the  quit- 
claim is  executed.  In  March,  1882.  for  a  valuable  consideration.  Griffin  and 
Daniel  N.  Hoyt  assigned  the  mortgage  to  George  E.  Smith,  and  also  con- 
veyed the  premises  to  him  by  a  quitclaim  deed.  Before  this  time,  and  in 
1876.  Hoyt  and  Griffin  commenced  an  ejectment  suit  to  recover  possession  of 
the  premises.  February  1.  1879,  a  verdict  and  judgment  was  rendered  In  to- 
Tor  of  defendant  upon  the  sole  ground  that  the  foreclosure  was  void  because 
of  the  saleof  the  three  lots  In  one  parcel.  2So  motion  has  ever  been  nude  la 
the  suit  for  a  new  trial.  George  £.  Smith  is  made  a  defendant  In  the  pres- 
ent suit,  because  of  his  ownership  of  tbe  mortg^,  and  his  posseBsltm  of  the 
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qaitclalm  deed  fmn  Hoyt  Mid  GriflQn.  He  alao  daims  tiUe  nnder  execatl<H> 
sales  growing  out  of  attachment  levies  upon  the  premises,  as  the  pn^Mity  of 
Benjamin  G.  Hoyt*  in  October,  1873.  Brewer  is  a  defendant,  as  assignee  in 
bankruptcy  of  Hoyt.  Susan  Y.  Hoyt  is  the  widow,  and  (irace  Hoyt  is  the 
daughter  and  sole  heir,  of  Enoch  C.  Hoyt.  Chapman  claims  title  under  an 
attachment  against  Benjamin  G.  Hoyt. 

The  circuit  court  for  the  county  of  Berrien,  in  clianc«7i  dismissed  the  com- 
plainant's bill  as  to  lots  Nob.  300  and  302,  and  decreed  that  she  had  no  title  to 
them.  It  farther  decned  that,  in  law  and  equity,  she  was  the  owner  of  lot 
301,  upon  which  tiie  dwelling-house  is  situated;  and  that  the  defendants 
Smith,  Brewer,  and  Chapman  should  release  and  quitclaim  s^d  lot  to  ber. 
We  think  the  decree  cannot  be  sustained.  Both  puties  appeal  to  thli  courL 
We  are  disposed  to  find  that  complainant's  father  made  the  of  these  lots 
to  her  as  claimed.  She  entered  into  possession  of  them  April  10, 1859.  and 
made  various  improvements  upon  them  in  reliance  upon  such  gift.  She  has 
ever  since  that  time  claimed  the  premises  as  her  own,  and  held  adverse  pos- 
session, as  against  every  claim  except  this  mortgage.  She  is  entitled  to  all 
three  of  the  lots,  us  against  all  the  defendants  except  Smith,  and  against  him 
excepting  his  mortgage  lien.  We  think  lots  300  and  SOI  must  be  held  as 
subject  to  the  lien  of  the  mortgage  to  Hoyt  and  Griffln.  and  now  held  by 
Smith.  She  knew  of  the  same  being  executed  by  her  father,  while  the  title 
stood  in  his  name,  and  took  no  steps  to  acquaint  the  mortgagees  with  any 
claim  of  its  invalidity,  as  against  her  occupancy  or  title  to  the  premises.  She, 
and  her  husband,  acting  as  her  agent,  not  only  acquiesced  in  but  recognized 
this  mortgage  as  an  exMing  and  valid  lien  upon  the  premises.  It  is  too  late 
now  for  her  to  impeach  or  disclaim  it.  The  decree  of  the  court  t}elow  will  be 
reversed,  and  a  new  decree  entered  here  deidaring  and  decreeing  the  title  in 
fee  of  hU  the  lots  in  the  complainant.  She  must  pay,  or  cause  to  be  paid,  to 
the  defendant  Smith,  the  amount  due  upon  the  note  and  mortgage,  on  or  be- 
fore the  fifteenth  day  of  July,  1888.  or,  la  case  of  default  in  such  payment, 
the  lots  300  and  301  may  be  sold  by  any  circuit  court  commissioner  of  said 
county  of  Berrif  n  in  like  manner,  and  with  the  same  effect,  as  is  usual  in 
foreclosure  of  mortgages  in  chancery, — ^lot  300  to  be  first  sold,  for  the  pur- 
pose of  paying  from  tlie  proceeds  of  such  sale  the  sum  due  npon  said  mort- 
gage. The  defendants,  except  Smith,  must  release  and  quitclaim  to  said  com- 
plainant their  claim  of  title  to  any  or  all  of  said  lots  within  30  days  from  the 
entry  of  final  decree  in  this  court,  or  such  decree  shall  operate  as  such  con- 
veyance. Smith  must  also  release  all  claim  of  title  save  his  mortgage  In- 
terest. 

The  complainant  will  recover  coats  of  both  courts  of  the  defendants,  ex- 
cepting Smith,  who  must  be  given  costs  of  both  courts  against  complainant. 

Shebwood,  G.  J.,  and  Losa  and  Ghamplin,  JJ.,  concnRed.  Campbell, 
J.,  did  not  sit. 


Phillips  t>.  Township  of  2Tkw  Buffalo. 

(Supremg  Court  of  MMhiacm.  Jmmusry  19, 1888.) 

Taxation— CoixEcnoN—EiPiiiATioif  or  Warbant— Rsvival. 

Suit  was  brought  to  recover  taxes  collected  upon  a  warrant  which  had  expired, 
and  no  legal  action  taken  by  the  township  board  to  extend  the  time  of  collection. 
Held,  that  act  Mich.  1885,  No.  8,  providing  for  the  extension  of  time  for  collection 
of  taxes,  did  not  revive  the  warrant,  and  that  judgment  for  plain  tiff  was  properly' 
entered. 

Appeal  from  circuit  court,  Berrien  county ;  Andrew  J.  Shith,  Judge. 
This  was  an  action  of  trespass  on  the  case  by  John  V.  Phillips  against  the 
township  of  2few  fiuflalOf  to  recover  950.92  taxes,  which  plaintiff  claimed 
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were  unlawfully  asBesBed  and  collected  from  him  by  defmdant.  Jndgmmt 
for  plaintiff,  and  defendant  appeal*. 

Van  Ripar  (ft  WorthingUmt  for  appellant.  Cla/pp  eft  Bridgmant  for  ap- 
pellee. 

Long.  J.  Thia  is  an  action  of  assumpsit,  brought  in  the  circuit  court  for 
the  county  of  Berrien,  to  recover  a  tax  paid  by  plaintiff,  under  protest,  to  the 
treasurer  of  the  township  of  New  Buffalo.  It  appeared  upon  the  trial  of  the 
cause  that  one  Irving  Faddock,  treasurer  of  said  township,  had  in  his  hands 
the  tnx-roU  of  said  township  for  the  year  1884,  with  proper  warrant  indorsed 
tliereon,  for  the  collection  of  the  taxes  thereon  assessed.  Appearing  upon 
such  roll  was  the  following  tax,  assessed  against  the  plaintiff:  For  state  taxee, 
C1.54;  for  county  taxes,  92.92;  for  township  taxes,  81.99;  for  highway  taxes, 
•1.54;  for  school  taxes,  917.55;  for  judgment,  922.23;  for  collection  fees, 
91.90;  for  making  levy;  91.25, — total,  950.92.  No  proceedings  were  taken  to 
collect  such  tax  till  the  twenty-first  day  of  February,  1885,  at  which  time,  the 
plaintiff  refusing  to  pay  the  same,  the  treasurer  of  the  township  levied  upon 
personal  property  of  tfae  plaintiff,  who,  for  the  purpose  of  relieving  his  prop- 
erty from  such  tovey,  paid  the  amount  demanded  under  protest,  one  portion 
of  which  protest  Is  as  follows:  "That  the  extension  of  time  for  the  collection 
of  taxes,  from  and  after  the  first  day  of  February,  1885,  was  not  granted  by 
any  legal  action  of  tbe  township  board  thereon,  and  no  evidence  of  such  ex- 
tension appears  on  the  warrant  to  said  roll,  and  It  does  not  appear  from  the 
recoida  of  the  township  that  any  extension  was  ever  applied  for  by  the  treas- 
urer for  the  collection  of  the  taxes  of  any  part  of  said  township. "  It  was  eon- 
ceded,  on  the  tritU  of  the  cause,  by  defendant,  that  no  valid  extension  of  time 
for  collection  of  taxes  in  said  township  was  granted  6ytbe  township  board,  and 
that  the  time  limited  in  tbe  warrant  for  such  collection  was  February  1, 1885; 
but  defendant  claimed  that  the  time  was  extended,  and  the  warrant  annexed 
to  said  roll  was  revived  and  given  force,  by  act  No.  8,  Sess.  Laws  1B85.  The 
court  held  that  said  act  did  not  operate  to  extend  tbe  time  for  the  collection  of 
the  tax,  and  directed  a  verdict  for  the  plaintiff  for  the  tax  so  paid,  for  950.92, 
and  defendant  brings  error.   This  presents  the  only  question  in  the  case. 

At  the  time  the  plaintiff  paid  the  tax,  February  21,  1885,  the  warrant  at* 
tached  to  the  roll  in  tbe  hands  of  the  treasurer  had  expired,  and  act  No.  8, 
Laws  1885,  which  came  in  force  February  26, 1885,  did  not  revive  it,  or  give 
it  any  force  whatever.  The  purpose  of  the  legislature  was  simply  to  extend 
the  time  of  the  warrants,  which  were  then  in  force  in  all  except  certain  speci- 
fied counties  in  the  state,  and  the  time  for  the  collection  of  taxes  thereon  to 
March  25, 1885.  Nothing  in  tbe  title,  nor  in  the  act  Itself,  indicates  anything 
more.  It  reads  "that  the  time  limited  for  the  collection  of  taxes  be  and  the 
same  is  hereby  extended  to  tbe  twenty-flftb  day  of  March,  1885."  It  is  a 
sound  rule  of  construction  that  I^slation  is  to  have  a  prospective  operation 
only,  except  where  the  contrary  intent  is  expressly  declared,  or  Is  necessarily 
to  be  implied  from  the  terms  employed.  Sanison  v.  MeU,  17  Mich.  377; 
Bmith  v.  Auditor  Qm„  20  Mich.  405;  Auditor  €fm*  t.  Monroe,  36  Mich.  75; 
Finn  t.  Haynes,  37  Mich.  65;  Gooley,  Gonst.  JAm.  VJO;  Danlda  t.  Water- 
town,  28  N.  W.  Rep.  678. 

In  the  present  oase,  the  time  limited  In  tbe  warrant  for  the  collection  of  the 
tax  had  expired  at  the  time  the  treasurer  seized  the  plaintiff's  property.  The 
plaintiff  paid  the  tax  under  protest,  and  his  right  to  recover  the  amount  paid 
was  at  once  vested.  This  act,  passed  fire  days  after  this,  could  not  divest  him 
of  this  right. 

The  court  properly  directed  a  verdict  for  plaintiff.  The  Judgment  at  the 
court  below  Is  therefore  affirmed,  with  costs. 

SherwooDi  0.  J.>  Ohamft.tn  and  Mobss,  JJ.,  conoarred.  GahfbxlLi  J., 
did  not  sit. 
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Straight  o.  Gbawfobd  et  al.t  Gommisaioners  of  JE^armacy. 
Websb  e.  Sahb. 
iSuipreiM  Cow%  cf  lotoa.  Jumary  85, 18B8.) 
Iktoxicultihg  LnitTOBS—lLLEOAi.  Salxb  bt  Phabiucists— Fowbbs  ot  BoiXD  or  Fba»- 

MACT. 

PlainUfffl  were  tried  before  the  cwmn^ionera  of  pharmacy  on  ex  parte  testimony, 
and  coDTlcted  of  making  unlawful  »alea  of  intoxicating  liquors,  their  certiflcatee  as 
pharmacists  canceled,  and  their  names  stricken  from  the  registry.  Held,  that  the 
commiBsIoners  exceeded  their  jurisdiction;  their  action  beinff  in  conflict  with  Acts 
31st  Gen.  Aseom.  Iowa,  c.  83,  f  2,  providing  that  the  name  shall  bestricken  from  tbe 
register  **upon  receipt  of  transcript  of  conviction  transmitted  by  or  on  the  order  of 
the  court  before  whom  conviction  is  had, "  which  was  enacted  subaequenUj  to  chap- 
ter 75,  $  8,  the  two  sections  being  repugnant. 

Appeals  from  district  court,  Polk  county;  W.  F.  Conrad,  Judge. 

Pluintifls  were  registered  pharmacists,  doing  buainess  in  Atlantic.  Cer- 
tain citizens  of  Cass  county  filed  complaints  against  them  before  the  commis- 
sioners of  pharmacy,  accusing  them  of  having  made  repeated  sales  of  intoxi- 
cating liquors  for  unlawful  purgrases.  They  were  served  with  notice  of  the 
complaints,  and  were  required  to  show  cause  why  their  names  should  not  be 
stricken  from  the  register.  They  appeared  in  obedience  to  tbe  citation,  and 
answered  the  complaints,  and  they  and  the  complainants  were  permitted  to 
introduce  evidence  in  tbe  form  of  afildavits;  the  evidence  being  taken  in  that 
form,  under  a  regulation  adopted  by  the  commissioners.  Upon  tlie  hearing 
the  commissioners  found  that  they  had  each  "violated  their  trust,  by  repeat- 
edly selling  alcoholic  and  intoxicating  liquors  as  a  l)evenige,  and  to  persons 
In  the  iiabit  of  becoming  intoxicated;"  and  an  order  was  entered  revoking 
their  certiticates,  and  directing  tbe  secretary  of  the  commission  to  strike  their 
names  from  tlie  registry.  They  then  applied  to  the  district  court  for  writs  of 
cti'tiorari  to  review  this  action  of  the  coui  mission  era.  In  their  return  the 
commissioners  set  out  fully  the  proceedings  had  in  the  case,  together  with 
the  findings  of  fact  and  order  made  by  them.  On  the  hearing  the  districtcourt 
entered  judgment  affiming  the  action  of  the  commission,  and  plaintiffs  ap- 
pealed. The  causes  were  dubmltted  on  the  sameabstract,  and  will  be  disposed 
of  in  one  opinion. 

L.  L.  Delano  and  BioekafvUmff  A  Seottf  for  appellants.  Beorg»  F.  Hears 
and  H.  Q.  Curtis,  for  appellee. 

Bked,  J.,  {after  staling  thefOcU.)  Section  8t  «•  75.  Acts  18tti  Gen.  As- 
sem.,  contains  the  following  provisions:  "Provided,  that  nothing  herein  con- 
tained shall  be  construed  so  as  to  shield  an  apothecary  or  pharmacist  who 
violates,  or  In  anywise  abuses,  ttils  trust,  for  the  legiUmate  and  actual  neces- 
sities of  medicine,  from  the  utmost  rigor  of  the  law  relating  to  the  sale  of  in- 
toxicating liquors,  and  in  addition  thereto  his  name  sliaU  be  stricken  from  the 
i-^ister."  The  twenty- first  geneniJ  assembly  repealed  that  section,  and,  in 
lieu  of  the  provisions  quoted,  enacted  the  following:  "Provided,  further,  tbat 
nothing  herein  contained  shsil  be  so  construed  as  to  shield  the  person  who  in 
anywlseabusestbis  trust  for  the  legitimate  and  actual  necessities  only,  from 
Uie  utmost  rigors  of  the  law,  now  or  bereaCter  in  force,  relating  to  intoxicat- 
ing liquors,  and  in  addition  thereto  his  name  shall  be  stricken  from  the  re^s- 
ter  by  ttie  commissioners  of  pharmacy  upon  receipt  of  transcript  of  conviction, 
which  shall  be  transmitted  by  the  court  or  by  order  of  the  court  before  whom 
conviction  is  had."  Section  2,  c.  83.  Section  9  of  the  original  act  contains 
the  following  provision:  "Xor  shall  it  be  lawful  for  any  licensed  or  registered 
pharmacist  or  druggist  to  retail  or  sell  or  give  away  alcoholic  liquora  or  com- 
pounds as  a  beverage,  and  any  violations  of  the  provisions  of  this  section  shall 
make  the  uwner  or  principal  of  said  store  or  pharmacy  liable  to  a  fine  of  not 
leas  than  twenty-five  dollars,  and  not  more  than  one  hundred  dollam.  to  be 
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•collected  in  the  nsual  manneT ;  and  in  addition  thereto,  for  repeated  violations 
■of  this  section,  his  name  shall  be  stricken  from  the  register. "  Other  provis- 
ions of  the  section  establish  restrictions  and  reguliitions  as  to  the  sale  of  cer- 
tain poisions,  and  prohibit  the  sale  of  such  poisons,  except  under  such  regu- 
lations and  restrictions. 

The  important  question  in  the  case  is  whether  the  commissioners  have  the 
power  to  revoke  the  cerliflcate,  and  strike  the  name  of  a  registered  pharma- 
cist from  the  register,  on  the  ground  that  he  tias  sold  intoxicating  liquors  con- 
trary to  law,  except  upon  proof  of  his  conviction  of  the  offense  by  the  record 
of  such  conviction,  and  the  question  depends  upon  the  construction  which 
shall  t>e  plac'-d  upon  the  provisions  of  section  2,  c.  83,  Acts  21st  Gen.  Assem., 
and  of  section  9  of  the  original  act  quoted.  If  the  question  depended  for  its 
solution  upon  the  language  alone  of  either  one  of  the  provisions,  there  would 
perliape  be  but  little  difficulty  in  determining  it;  but  both  provisions  are  part 
of  the  same  statute,  and  they  relate  to  tlie  same  subject,  and  the  iangtiage  of 
both  must  be  considered  in  determining  the  legislative  intent.  It  is  reason- 
ably clear,  we  think,  that  the  commissioners,  loefore  the  enactment  of  chapter 
■88,  possessed  the  power  which  in  the  present  case  they  attempted  to  exercise. 
By  the  provisions  of  both  sections  8  and  9,  it  was  the  fact  that  the  party  had 
violated  the  law  with  reference  to  the  sale  of  intoxicating  liqiioi-s  that  sub- 
jected him  to  the  additional  penalty  of  having  his  name  stricken  from  the 
registry;  and  neither  section  contains  any  provision  prescribing  any  particu- 
lar character  of  evidence  as  essential  for  the  establishment  of  the  fact.  The 
record  of  a  conviction  would  be  competent,  and,  as  against  the  party,  conclu- 
sive, evidence  of  the  fact;  but  it  would  by  no  means  be  exclusive.  As  tlie 
question  depended  simply  upon  whethera  particular  fact  existed,  any  evidence 
which,  under  the  ordinary  rules  of  law,  would  be  competent  forthe  estabUsh- 
mentof  that  fact,  would  be  admissible  upon  the  investigation. 

But  we  are  of  the  opinion  that  the  provision  quoted  from  chapter  88  has  the 
'«ffect  to  establish  a  different  rule.  Under  that  provision,  the  name  of  the 
pharmadat  la  to  be  stricken  from  the  register  for  a  second  violation,  and  the 
fiommisBioners  are  empowered  to  act  apon  the  receipt  of  the  transcript  of  con- 
viction. While  the  gix)uiid  of  the  at^ion  remains  substantially  as  before,  the 
only  modification  being  that  a  second  violation  must  be  established,  a  role  is 
created  as  to  the  character  of  evidence  by  which  the  fact  of  violation  may  be 
proven.  The  record  of  conviction  is  now  the  only  competent  evidence  of  that 
fact.  It  is  true  that  the  provisions  of  section  9  of  the  original  act  is  not  ex- 
pressly repealed  or  modified  by  chapter  S3.  The  hitter,  however,  works  a 
modification  by  implication.  Section  9  preacribea  a  penalty  for^  particular 
offense  against  the  statute  relating  to  the  sale  of  intoxicating  liquors,  viz.,  for 
selling  such  liquors  as  a  beverage;  but  chapter  83  is  a  general  provision,  pre- 
scribing the  penalty  which  shall  be  imposed  upon  a  pharmaoiat  for  any  viola^ 
tion  of  that  statute.  The  particular  offense  denounced  by  section  9  is  in- 
<duded  in  the  general  provision  of  chaptw  88.  The  latter  is  the  subaequent 
enactment.  It  does  not  prescribe  a  new  or  additional  penalty  to  that  pre- 
scribed by  the  former  act,  but  enacts  merely  a  new  condition  upon  which  the 
same  penalty  shall  be  imposed  for  the  same  violation.  The  two  provisions  are 
repugnant.  The  one  provides  that  upon  proof,  by  any  competent  evidence, 
of  a  single  offense  by  the  pbu-roacist,  his  name  shall  be  stricken  from  the  reg-f 
later;  the  other,  that,  upon  proof  of  a  second  offense  being  made  by  the  prose- 
cution of  the  record  of  conviction,  the  same  penalty  shall  be  imposed.  The 
rule  in  such  case  is  that  the  latest  expression  of  the  legislative  will  shall  con- 
trol. Potter's  Dwar.  St.  155;  Sedg.  St.  ft  Const.  Law,  104;  Com.  v.  Kimball, 
21  Pick.  373. 

Another  consideration,  leading  to  the  same  result,  is  found  in  the  construc- 
tion which  had  been  placed  upon  section  9  before  the  enactment  of  chapter 
8S.   In  midnth  r.  Crattford,  65  Iowa,  339, 21  N.  W.  Bep.  667,  we  held  that 
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the  provision  of  that  section  as  to  repeated  offenses  applied  to  other  violatdons 
of  tiie  law  ttian  the  sale  of  intoxicating  liquors,  and  tbat  under  it,  the  nam» 
of  the  pharmacist  might  be  stricken  from  the  register  on  proof  of  a  single 
sale  of  liquor  in  violation  of  law.  That  construction  was  necessary  in  order 
to  harmonize  tbat  section  with  section  8.  The  provision  of  the  latter  sectioa 
authorized  the  imposition  of  the  penalty  on  proof  of  a  single  offense;  while 
the  language  of  section  9,  if  applicable  to  the  same  subject,  provided  for  im- 
posing the  penalty  only  on  proof  of  "repeated  violations.**  It  is  manifest  that 
the  provisions  were  in  conflict  if  they  were  both  applicable  to  thesunesubjeot^ 
and  that  difficulty  was  avoided  by  the  holding  that  the  pi-ovlsion  of  seotiom  ft 
was  applicable  to  all  cases  of  violation  of  the  law  with  reference  to  the  sale  of 
Intoxicating  liquors;  wldletliat  of  section  tf,  as  to  "repeated  violations,"  re- 
lated to  the  other  ollensea  enumerated.  Under  that  constrnction,  seoliDD  S 
contained  the  rule  with  referenoe  to  ^Senses  of  that  eharacter.  But  ohapto' 
83  contains  a  substitute  for  section  8*  That  it  created  a  different  rule  on  the 
subject  from  that  contained  in  the  original  section  tberecan  be  no  doubt;  but 
before  its  enactment  that  section  contained  the  rule  oa  the  whole  subject,  and 
the  substitute  is  necessarily  applicable  to  the  whole  subject.  It  was  contended, 
however,  that  the  power  to  revoke  the  eertlOcate  and  strike  the  name  of  the 
pharmacist  from  the  register  is  included  in  that  exeroised  originally  by  the 
c(»umisBioners  where  they  granted  theoertiflcate,aiid  thattas  they  might  have 
withheld  It  for  the  same  reason  originally,  they  could  revise  it  without  any 
express  statutory  authority.  But  that  ailment  proceeds  upcm  a  mistaken 
theory  as  to  the  nature  at  the  powers  exercised  by  the  oommissionera.  They 
are  not  possessed  of  any  oiiginal  powers,  but  are  the  lnsfcrumentalil|y,  merely, 
by  which  the  state  seeks  to  ^ect  one  of  the  objects  oi  government.  Tbej 
are  public  officers,  possessing  such  powers  only  as  have  been  ooatemd  upon 
them  by  statute,  and  exerdaing  them  in  the  manner  prescribed  law. 

As  the  privile^  enjoyed  the  pharmacist  ander  his  ovtifloate  and  regia- 
tratioa  are  conferred  by  the  state,  it  may  provide,  doubtless,  for  their  forfeit- 
ure for  any  suffioient  reason;  and  perhaps  they  oonld  be  withdrawn  at  it» 
will,  arbitrarily  exercised.  But  it  is  sufficient  for  the  present  to  say  that 
causes  for  revocation  are  pointed  out  by  statute,  and  the  mannor  in  which 
the  power  to  revoke  shall  be  exerdaed  Is  prestuibed,  and  it  can  be  exerdsad 
only  in  that  manner. 

We  are  of  the  opinion  that  the  ctmunlssionerB  exceeded  thdr  juxisdiction  in 
the  matter  in  question.  Bevarsed. 


Statb  e.  KoBL  et  al. 
(iShtpreme  Court  of  Imoa.  Staaary  SB,  1S88.) 
Iktoxioatino  Liquobb — UirLiWim  Haim — Fikb— Appijoatiok  of— Board  or  Phab- 

KACT. 

The  defendEuit  was  Indicted  under  Code  Iowa,  S  152S,  and  other  etatutaa,  declaring 
the  keeping  of  a  place  for  the  unlawful  sale  of  Intoxicaticg  liquors  a  nu&anoe,  aoa 
the  judgment  directed  that  3S  per  cent,  of  the  fine  Imposed  be  paid  to  the  state 
treasurer  for  the  benefit  of  the  board  of  phaimaOT.  Held  error;  such  action  not 
being  contemplated  by  Acts  18th  Gen.  Assem.  o.  7S,  and  acts  amwidatozy  tharaUv 
Tegu^ttng  Uie  pracUoe  of  pharmacr. 

.  Appeal  from  district  court,  Clark  county. 

Defendant,  O.  A.  Koel,  was  indicted  and  convicted  for  the  crime  oi  keeping 
a  nuisance,  committed  by  maintaining  a  drug-store  wherein  he  kept  and  sold 
intoxicating  liquors  in  violation  of  the  statute.  He  was  fined  in  the  sum  of 
$300.  The  j  udgment  orders  tbat  25  per  centum  of  the  fine  be  paid  to  the  state 
treasurer  for  the  benefit  of  the  board  of  pharmacy.  From  this  order  the  state 
and  defendant,  Noel,  botli  appealed. 

C.  C.  Mclntire,  for  the  State.  W.  Af.  Wilson,  for  defendant,  appellant.  R, 
i9.  ParTi$h  and  George  f .  Hmry,  for  commissioners  of  pharmacy,  appellees. 
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BBCKtJ.t{qfUritaUr»fUufaotaaMahoM.)  1.  The  indldment  in  this  case 
was  found  nnder  Code,  f  1623,  and  other  statutes,  declaring  the  keeping  of  a 
place  for  the  unlawful  sale  <rf  Intoidcatlng  liquors  a  nuisance,  and  providing 
for  punishment  thereof.  It  is  unnecessary^}  refer  more  ecplicitely  to  these 
provisions,  or  to  say  more  than  thai  the  statutes  relating  to  the  organization, 
duties,  and  powers  of  the  board  of  pharmacy  contains  no  provision  declaring 
a  place  kept  for  the  unlawful  sale  of  int(Hclcating  liquors  a  nuisance,  and  pro- 
viding for  penalties  therefor.  Chapter  76,  Asita  18th  Qen.  Assem.,  being  "  An 
act  to  r^ulate  the  practice  of  pharmacy,  and  the  sale  of  medicines  and  poi- 
sons," creates  ttie  board  of  commissioners  of  pharmacy,  and  prescribes  their 
powers  and  duties,  and  contains  sundry  regulations  pertaining  to  the  subject 
of  the  act,  and.  among  them,  certain  reetrictions  as  to  the  sale  of  intoxicating 
liquors.  But  this  act.  and  the  amendments  thereto,  provide  no  penalties  for 
the  keeping  and  selling  of  intoxicating  Uqnors  in  violation  of  law.  nor  du  they 
declare  that  places  wherein  such  liquors  are  so  kept  or  sold  are  nuisances.  The 
indictment,  therefore,  was  not  found  under  these  statutes,  but,  as  we  have 
said,  nnder  the  provisions  of  the  statutes  relating  to  Intoxicating  liquors,  and 
providing  for  the  suppression  of  the  sales  thereof  for  use  as  a  beverage. 

Chapter  83,  Acts  21st  Qen.  Asaem.,  contains  certain  amendments  of  chapter 
75,  Acta  18th  Gen.  Assem.,  relating  to  the  practice  of  pharmacy,  and  the  pow- 
ers and  duties  of  the  commlBsloners  of  pharmacy.  It  provides  a  substitute  for 
section  8  of  the  last-named  act,  containing  this  provision:  "Twenty-five  per 
cent,  of  all  moneys  recovered  as  fines  under  the  provisions  of  this  act  shall  be 
paid  into  the  state  treasury,  and  reported  to  the  state  auditor,  and  held  subject 
to  the  order  of  the  commissioners  of  pliarmacty  as  needfd,  to  be  by  them  used 
solely  to  defray  the  expenses  of  prosecutions  nnder  and  the  enforcement  of  this 
act,  or  acts  to  which  this  is  amendatory." 

2.  This  provision  directs  that  a  part  of  the  fines  recovered  nnder  "this  act" 
shall  be  set  apart  for  the  use  of  the  commissioners  of  pharmacy  as  prescribed. 
The  words  "this  act*'  refer  either  to  the  act  containing  them,  or  to  the  statute 
as  amended  by  It.  We  need  not  dutermine  to  which,  for  certain  it  Is  th»t,  in 
either  or  both,  no  provision  is  found  prescribing  penalties  for  nuisances  com- 
mitted by  keeping  intoxicating  liquors  for  unlawful  sale;  and  the  indictment  in 
this  case,  as  we  have  said,  was  found  under  other  statutes.  The  last  statute 
enacted  contains  no  provisions  for  penalties;  certainly  none  independent  of  the 
act  of  which  it  is  amendatory.  The  two  statutes,  regarded  together,  do  contain 
provisions  declaring  acts  unlawful,  the  violation  of  which  is  elsewhere  declared 
to  be  misdemeanors,  and.punlshable  as  such.  See  Code.  §§  8966, 3967,  and  sec- 
tions 1,  2,  and  other  sections,  of  chapter  75,  Acts  18th  Gen.  Assem.  The  pro- 
vision in  the  last  statute  directing  a  part  of  the  fines  to  be  paid  for  the  use  of 
the  commissioners  of  pharmacy  is  applicable  to  penalties  prescribed  by  the  acts 
to  which  it  is  amendatory.  The  position  of  counsel  for  appellees  to  the  effect 
that,  unless  it  be  held  applicable  tnfines  imposed  under  other  statutes  relating 
to  intoxicating  liquors,  it  will  be  without  force  or  effect,  is  not  sound. 

3.  Counsel  for  appellants  insist  that  the  provision  in  question  is  in  confiict 
with  the  constitution.  This  objection  we  are  not  required  to  consider,  in  view 
of  the  conclusion  we  have  just  announced.  We  will  never  inquire  into  the 
constitutionality  of  a  statute  unless  it  be  necessary  for  the  dedsion  ol  a  case 
wherein  its  validity  is  brought  in  question. 

We  are  of  the  opinion  that  the  order  of  the  district  court  directing  a  part  of 
the  fine  adjudged  against  defendant  to  be  paid  for  the  use  of  Che  commission- 
en  of  pharmacy  ought  to  be  Toversed. 
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BOMBBTXBL  V.  DOWKB  «t  oL 

(9u/preme  Cotir^of  Iowa.  January  S5, 1888.) 

TltTOXioi.Tnia  Lignoiw— FiitrB»— Lizk  os  Pbopbbtt— When  Attxchbs. 

Under  Code  Iowa.  $  1558,  declaring  fines,  costs,  and  judgments  against  boy  per- 
son for  unlawful  sales  of  liquor  a  lien  on  all  property  used  or  occupied  for  such  pur- 
posefl  with  tlie  owner's  knowledge,  no  lien  attaches  until  the  fines  and  oosta  ars  as- 
sessed, or  the  Judgments  rendered;  and  an  injunction  to  restrain  the  aalo  of  prop- 
erty alleged  to  have  been  so  used  and  occupied,  pending  proceedings  for  anefi  un- 
lawful sales,  was  properly  dissolved  on  motion. 

Appeal  from  district  court.  Cass  county;  C.  P.  LooFBOtiBOW,  Judge. 

Action  by  X.  Q.  Bonesteel  against  E.  B.  Downs  and  others  to  recover  pen- 
altiee  piescribed  by  the  statute  fur  the  unlawful  sale  of  intoxicating  liquon  to 
peraons  in  the  habit  of  becoming  intoxicated.  A  temporary  injunction  was 
allowed  restraining  the  defendants  from  disposing  of  and  selling  the  real  es- 
tate and  personal  property  used  in  connection  with  the  sate  of  the  intoxicat- 
ing liquors.  The  Injunction  was,  upon  motion,  dissolved,  and  from  the  or- 
der of  dissolution  plaintiff  appeals. 

I£.  G.  Curtis,  for  appellant.  WUlard  A  Fletcher  and  F.  J.  Maoomber,  for 
i^>pe]leea. 

Beck,  J.  1.  The  petition  in  separate  counts  alleges  58  distinct  acta  in  vio- 
lation of  the  statute,  by  the  unlawful  sale  of  intoxicating  liquors  to  persona 
in  the  habit  of  becoming  intoxicated.  It  also  alleges  that  defendant  £.  D. 
Downs  is  a  druggist,  and  used  his  stock  of  drugs  to  cover  the  unlawful  sales 
of  intoxicating  liquors,  thereby  pretending  to  comply  with  the  law;  that 
specifled  property  was  used  by  him  in  the  violntion  of  the  law;  and  that  the 
real  estate  occupied  and  used  by  him  for  such  unlawful  sales  is  owned  by  G. 
M.  Downs;  and  such  use  and  occupation  was  with  the  owner's  knowledge. 
The  petition  prays  that  an  injunction  be  allowed  restraining  defendants  from 
disposing  of  the  real  estate  used  for  the  unlawful  salesof  intoxicating  liquors, 
and  from  selling  the  personal  property  except  in  the  usual  and  ordinary  course 
of  trade.  A  temporary  injunction  was  allowed,  which,  upon  motion,  was 
subsequently  dissolved.  The  questions  in  the  owe  InTolve  the  correctness  of 
this  action  of  the  district  court. 

2.  Code,  §  1558,  or,  rather,  the  substitute  ther^or  by  chapter  66,  g  12. 
Acts  21st  Gen.  Assem..  in  reference  to  the  enforcementof  judgments  for  fines 
and  penalties  incurred  by  reason  of  the  unlawful  sales  of  intoxicating  liquors, 
contains  this  language:  "Fur  all  fines  and  costs  assessed  or  Judgments  ren- 
dered, of  any  kind,  against  any  person,  for  any  violation  of  the  provisions  of 
this  chapter,  or  costs  paid  by  the  county,  on  account  of  such  violations,  the 
personal  and  real  property,  except  the  homratead  and  the  personal  property  of 
stich  person  which  is  exempt  from  execution,  as  well  as  the  premises  and 
property,  personal  or  real,  occupied  and  used  for  the  purpose,  with  the  knowl- 
edge of  the  owner  thereof  or  his  agent,  by  the  person  manufacturing,  or  sell- 
ing, or  keeping  with  intent  to  sell,  intoxicating  liquors  contrary  to  law,  shall 
be  liable,  and  all  such  fines,  costs,  and  judgments  shall  be  a  lien  on  such  real 
estate  until  paid."  This  language  very  clearly  provides  for  no  lien  which 
shall  exist  before  Judgment.  It  declares  that  the  personal  property  of  the  of- 
fender, and  his  real  estate,  and  the  real  estate  used  in  the  violation  of  the  law 
with  the  knowledge  of  the  owner,  shall  be  liable  for  tines  and  costs  assessed, 
and  judgments  rendered,  for  the  violation  of  the  statute.  It  then  proceedsto 
declare  that  "all  such  fines,  costs,  and  judgments  shall  be  a  lien  on  such  real 
estate  until  paid."  This  language  clearly  means  that  the  liens  arise  upon  the 
fines  and  costs  assessed  and  Judgments.  A  fine  only  exists  after  judgment 
One  may  be  liable  to  a  One  before  judgment,  but  it  is  imposed  only  by  a  judg- 
ment.  So.  costs  are  assessed  by  judgments.   It  ia  very  plain  that  the  lira 
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arises  qpon  and  after  Jndginent,  and  not  upon  and  after  liability  incurred 
tberefor. 

3.  But  ooonsel  argue  that  under  this  interpretation  the  provision  gives  no 
additional  remedy,  for  without  it  a  judgment  would  be  a  lien  npou  the  real  es- 
tate»  and  it  Is  not  to  be  presumed  that  the  I^lsiatnre  Intended  b;  the  enact- 
ment to  create  no  additional  remedy.  But*  in  reply  to  this,  it  is  sufficient  to 
Bay  that  it  does  provide  an  additional  remedy,  in  that  it  declares  the  "fines, 
costs  assessed,  and  Judgments  rendered"  shall  be  liens  npon  real  estate  used 
for  the  purpose  of  violating  the  law  with  the  knowledge  of  the  owner. 

4.  As  no  lien  is  providra  for  by  the  statute  except  upon  judgments,  the 
courts  cannot  interpose  by  injunction,  an  equitable  remedy,  to  restrain  thedis- 
position  of  property  before  judgment,  and  thus  secure  the  enforcement  of 
the  lien  which  arises  only  after  judgment.  We  think  it  is  a  settled  rule  that 
a  judgment  must  exist  before  a  debtor  will  be  restrained  by  injunction  from 
disposing  of  his  property;  and  we  know  of  no  principle  which  will  exempt 
from  this  rule  UiUblHties  incurred  for  Snes,  penalties,  and  costs.  In  support 
of  tlds  conclusion,  we  cite  the  following  anthoritipa:  Bttchanan  v.  Marsh, 
17  Iowa,  484;  Goodenough  v.  JifeCoid,  44  Iowa,  659;  Adler  v.  Fenton,  24 
How.  407;  Wiggins  v.  Armstrong,  2  Johns.  Gh.  144:  Moran  v.  Dawes,  1 
Hopp.  Cb.  365;  Phelps  v.  Foster^  18  111.  309;  Bigelow  v.  Andrms^  31  III.  322; 
1  High,  Inj.  |§  26,  27,  250,  and  cases  cited  in  notes. 

We  reach  the  conclusion  that  the  district  court  rightly  dissolved  the  injunc- 
tion. Affirmed. 


Casbidi  «t  veo.  0.  Chioaqo  &  N.  W.  Br.  Go. 
(;9upreine  Court  csf  WUoonain.  January  lo,  1888.) 

R&ILBOAD  OnCFAiriBB— CONTBACT  TOR  LUTO  VOB  DlTOT — DUD  VK  EsCBOlT — UlfAtTTBOB- 

IZKD  BacoHDnca — Plkadino. 

The  oomplaint  sUeged  that  the  defendant  railroad  company  had  agreed  in  parol 
to  locate  a  station  upon  plaintiffs'  land  in  consideration  of  a  quitolEdm  to  the  ground 
necessary  for  such  a  building  and  the  right  of  way ;  that  the  agreed  value  of  the  land 
was  $500,  and  that  amount  was  to  be  paid  plainmts  therefor  if  the  depot  was  not 
pat  up  as  agreed;  that  the  deed  had  been  executed  and  delivered  to  defra^anVs 
agent  with  the  understanding  that  It  was  not  to  he  recorded  until  the  station  WaS 
established,  hut  that  the  agent  had  put  it  of  record  over  plaintiffs'  protest  and  dis- 
claimer, and  that,  as  recorded,  it  snowed  Interlineations,  unlawfully  made  by  the 
agent,  and  conveyed  more  land  than  was  contracted  for ;  that  the  company  had 
"taken  possession, "  and,  although  three  years  had  elapsed  since  it  went  in,  no  station 
had  been  erected,  nor  ai^  money  paid;  to  plalntifls'  damage,  etc  Held,  on  do- 
mnrrer,  that  the  complaint  was  baa,  whether  considered  as  an  action  of  tort  or  of 
contract ;  because,  if  the  first,  there  was  no  legation  of  a  wrongtnl  taking,  and  the 
^^tifla'  remedy  was,  therefore,  not  by  action,  but  by  proceedings  under  Rev.  St. 
wis.  c-  87,  S  1852 ;  and,  if  the  second,  because  there  was  no  tender  of  a  deed  upon 
payment  of  the  purchase  price,  and  the  company  had  acquired  no  title  under  the  deed 
deUvered  in  escrow,  and  subsequently  unlawfully  Interlined  and  recorded. 

Appeal  from  circuit  court.  Iowa  county;  Clbhentson,  Judge. 

Action  by  Henry  Casaidy  and  wife  to  recover  the  value  of  a  certain  part  of 
their  homestead  alleged  to  have  been  taken  by  the  respondent  railroad  com- 
pany, and  appropriated  to  its  use.  A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiffs  appealed. 

Jf.  M.  Cothrmt  for  appdlants.  Jenkins,  Winkler,  Fish  (ft  Smitht  for  re- 
spondent. 

Taylob,  J.  This  is  an  appeal  from  an  order  sustaining  a  demurrer  to  the 
complaint  of  the  plaintiffs  and  appellants.  The  material  parts  of  the  com- 
plaint are  the  following:  **  That  the  said  Chicago  &  Tomah  ttailroad  Company 
surveyed,  located,  and  established  a  proposed  line  of  railway  upon  and  through 
the  lands  of  plaintiffs,  a  part  of  which  was  and  is  the  homestt-ad  of  plaintifEa. 
said  land  being  described  as  the  east  half  of  the  south-west  quarter  of  section 
No.  three,  in  township  2fo.  six  north,  o£  range  No.  three  east,  in  Iowa  county. 
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Wisconsin.  That,  for  allegal  depot  purposes,  said  corporation  surreyed  and 
located  upon  said  tract  of  land  a  strip  SOU  feet  in  lengtli,  and  300  feet  in  width, 
which  commenced  near  the  south  line  of  said  tract,  and  ran  in  a  north-east- 
erly direction  the  said  500  feet  on  safd  tract,  and  then  continued  on,  at  the 
breadth  of  100  feet,  entirely  through  said  tract,  embracing  and  passing  over, 
as  it  ran,  the  homestead  of  plaintiffs;  the  said  strip  100  feet  wide  being  for 
alleged  right  of  way.  That  the  said  Chicago  &,  Tomah  Eailroad,  by  and  through 
its  ag«nt,  Wallis  E.  Cook,  agreed  with  pJaintifFs  that  said  corporation  should 
pay  to  plaintiffs  the  sum  of  8500  for  the  right  of  way,  and  the  use  of  land 
for  depot  purposes,  as  aforesaid,  or,  instead  of  paying  said  sum.  should  erect 
a  depot  building  on  the  south  line  of  plaintiffs*  said  tract  of  land  in  such  wise 
that  une-half  of  said  depot  building  should  be  on  plaintiffs*  said  tract  of  land, 
and  one-lialf  on  the  adjoining  tract.  That  the  erection  of  said  depot  building 
as  a  station-house  on  plaintiffs'  said  tract  was  agreed  to  be  equivalent  to  the 
sum  of  8500  in  the  Increased  value  of  the  land  adjoining  the  depot  tract  for 
laying  off  into  village  lots.  Plaintiffs  allege  that,  after  said  agreement  was 
made,  the  said  Cook  prepared  a  deed  which  plaintiffs  signed  with  the  express 
condition  that  the  same  should  not  be  recorded  as  a  deed  of  plaintiffs  until  the 
said  corporation  should  erect  its  depot  building  as  a  station-house  upon  the 
south  line  of  their  said  land.  That  the  land  described  in  said  deed  did  not 
embrace  a  small  triangular  piece  of  ground  lying  on  the  north-westerly  side 
of  the  proposed  road-bed  where  it  intersects  the  south  line  of  said  tnuA  of 
plaintiffs,  as  surveyed  and  laid  out  by  said  corporation.  That  said  Cook, 
after  the  plaintiffs  had  signed  said  deed,  proposed  to  make  an  interlineation 
therein,  so  as  to  make  tt  read  differently,  and  embrace  more  than  It  did  when 
plaintiffs  signed  It.  That  plabitiffs  objected  to  any  interlineation  being  made 
In  said  deed;  but  that  said  Cook,  in  opposition  to  plaintiffs'  objection,  interlined 
certain  words  in  said  deed,  changing  the  effect  and  meaning  of  said  deed,  and 
plaintiff,  Henry  Cusidy  then  dechu^d  to  said  Cook  that  the  deed  was  not  his  act 
and  deed,  and  forbid  the  recording  of  it,  or  the  uae  of  it  for  any  purpose.  And 
plaintiffs  allege  that  said  Cook,  for  the  purpose  of  defrauding  plainUffs  out  of 
the  lands  described  in  said  deed,  procured  it  to  be  recorded  without  said  corpo- 
ration pajring  anything  for  the  land  therein  desorlbed,  and  wftbout  erecting 
a  depot  building  on  tb»  south  line  of  plaintiffs*  land.  And  plfUntiffs  allege 
that  the  defendant,  the  Chicago  ANorth western  Kallway  Company,  well  know- 
ing the  premises,  Uxlk  possession  of  said  strip  of  land,  500  fert  by  300  fieet, 
aiS  also  the  strip  of  land  extending  therefrom  in  a  north-easterly  direction  100 
feet  wide,  through  plaintifliB'  aaid  land,  and  through  plaintifb*  said  home- 
stead, in  the  year  1883,  and  also  took  possession  of  another  piece  or  pared  of 
land,  not  described  in  the  deed  signed  by  plaintiffs,  running  to  the  Chicago  ft 
Tomah  Eailroad  Company,  of  a  triangular  shape,  and  lying  north  and  west  of 
the  point  where  the  road-bed  of  the  daendant's  said  road  enters  Uie  south  line 
of  the  plaintiff's  said  tract  of  land,  as  above  described,  where  said  road  in  run- 
ning in  a  north-easterly  direction,  and  has  continued  in  the  poesessiim  the 
same  ever  since,  and  never  paid  anything  thoefor,  uid  has  never  erected  a 
depot  station  building  on  pudntifFs'  said  land,  bat  has  and  occupies  a  depot 
building  away  off  from  plaintiffs'  hind.  And  plaintiffs  allege  that  the  de- 
fendant claims  the  right  to  use,  ocGUpy,  possess,  and  own  said  strip  of  land 
without  paying  anything  therefor,  and  under  such  <slaim  has  appropriated  the 
same  to  its  own  use.  And  plaintiffs  allege  that  they  have  never  been  paid 
any  sum  whatever  for  said  land,  so  taken,  by  any  corporation  Interested 
therein,  or  by  any  person,  and  that  no  depot  building  has  ever  been  erected  on 
plaintiffs*  land,  as  agreed.  And  plaintiffs  allege  that  the  damage  to  plaintiffs 
for  taking  and  using  such  land  is  •1,000-  And  plaintiffs  allege  that  the  de- 
fendant's principal  and  general  office  is  in  Chicago,  Illinois,  as  they  are  in- 
formed and  believe.  And  plaintiffs  allege  that  the  recording  of  said  deed  by 
said  Cook  was  and  Is  a  fraud,  and  pUintiffs  are  not  bound  tliereby.  And  plains 
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tiffs  allege  that  the  value  of  the  land  taken  and  appropriated  to  its  own  use 
by  tlie  defendant  is  ftltOOO.  And  although  the  defendant  has  often  been  re* 
quested  to  pay  plaintiffs  for  said  land,  defendant  has  wholly  neglected  and  re- 
fused to  do  so.  Wherefore  the  plaintiffs  demand  tlie  judgment  of  this  court 
that  they  do  have  and  recover  of  and  from  the  defendant  the  sum  of  one  thou- 
sand doUars  and  tlieir  costs.       M.  M.  Cothben,  Attorney  for  Plaintiffs." 

The  fourth,  fifth,  and  sixth  paragraphs  of  the  complaint  simply  show  that 
the  defendant  company  is  the  successor  of  the  Chicago  &  Tomah  Company,  and 
have  assumed  alt  the  liabilities  incurred  by  said  company. 

The  ground  of  the  demurrer  is  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  We  think  the  demurrer  was  properly 
sustained,  for  the  reasons  staterl  by  the  learned  circuit  judge.  (1)  If  the  com- 
plaint be  construed  to  be  an  action  to  recover  damages  of  the  railway  company 
for  wrongfully  entering  into  and  holding  the  possession  of  tite  lands  of  the 
plafntiffii  without  midcing  compensation  therefor,  then  the  action  ciinnot  be 
flustained  for  the  reason  that  it  spears  from  the  complaint  that  the  company 
took  peaceable  poBsesslon  of  said  land  about  three  years  before  the  commence- 
ment of  this  action^  and  have  constructed  their  railroad  on  and  over  the  same ; 
and  the  complaint  does  not  allege  that  such  taking  was  wrongful  or  against 
the  consent  of  the  plaintiffs.  Under  these  circumstances,  and  leaving  out  of 
consideration  the  ^ct  of  the  making  a  deed  of  at  least  part  of  the  lands  to  the 
railway  company,  and  treaUng  the  case  as  though  no  deed  Iiad  ever  been  made, 
then  the  plaintilb'  only  remedy  is  by  taking  proceedings  under  section  1852, 
Bev.  St.,  to  recover  compensation  for  the  lands  so  taken.  This  is  well  settled 
by  the  decislonB  of  this  court.  See  Sherman  v.  Railroad  Co.^  40  Wis.  645- 
651;  Bohlmanv.  BaUwav  Co.,flOWis.  105-108;  JBwAnery.  ItaUtoay  Co.,X 
Wis.  408-419, 14  N.  W.  Bep.  273;  Same  v.  Same,  60  Wis.  264, 19  K.  W.  Rep. 
56;  Hanltn  v.  Railway  Co.,  61  Wis.  515, 521, 522,  21  W.  Rep.  623 ;  Railroad 
Co.  V.  Strange,  63  Wis.  178,  23  K*.  W.  Bep.  432;  Taylor  v.  Railway  Co.,  63 
Wis.  827,  24  "S,  W.  Bep.  84.  These  oases  very  clearly  show  that  the  comphUnt 
dues  not  state  focts  sufficient  to  constitute  a  cause  of  action  to  recover  dam- 
ages fturthe  wrongful  taking  and  holing  possession  of  the  lands  of  the  plain- 
tiff. 

The  learned  counsel  fbr  the  ai^Uant  upon  thehearlngof  this  appeal  claims 
that  the  action  Is  an  action  upon  contract,  to  recover  the  price  agreed  to  be 
paid  by  tlie  company  for  the  land  they  have  taken  possession  of,  and  not  an 
action  of  tort  to  recover  damages  for  a  wrongful  entry  and  possession  by  the 
defendants,  so  that  we  need  not  further  discuss  that  question.  There  are  two 
objections  to  a  recovery  upon  snch  alleged  contract.  The  first  objection  Is 
that  the  plaintiff  does  not  tender  or  offer  to  make  a  deed  for  the  land,  upon 
the  payment  at  the  alleged  purchase  price.  And  the  fitcts  alleged  in  tho  com- 
plaint, which  must  be  taken  as  true  upon  demurrer,  show  that  t)ie  railway 
ccnnpany  has  never  acquired  any  title  to  the  land  In  question.  If  the  plain- 
tiff siitlsfled  to  ratify  the  deed  mentioned  in  the  complaint  made  to  the  rail- 
way company,  notwithstanding  it  was  wrongfully  altered  and  delivered  by  the 
agent  of  the  company,  he  should  have  alleged  his  willingness  to  do  so,  or  at 
least  haveomitted  to  allege  fncts  which  show  that  the  deed  was  void,  and  con- 
veyed no  title  to  the  company.  He  cannot  avoid  the  deed  by  his  allegations, 
and  still  claim  the  consideration  for  which  It  was  intended  to  be  given.  Hav- 
ing alleged  facts  which  show  that  the  railway  company  has  no  title  to  the 
lands  in  controversy,  he  cannot  recover  upon  a  parol  agreement  by  the  com- 
pany to  pay  $500  for  the  same,  without  offering  to  convey  tne  land  to  said 
company. 

The  order  of  the  drcntt  court  Is  affirmed,  and  the  cause  la  remanded  for 
farther  proceedings. 
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Shafer  v.  Hooue. 

(Supreme  Court  of  WtseonMin.   January  10, 1888.) 

1,  Attachmewt—Powbr  of  Shsrif?  to  Lett  on  Logs  rs  Asotheb  County. 

The  light  to  make  a  oonstnioUTe  levy  of  an  attachment  upon  logs  on  the  Chip- 
pewa river  and  its  tributaries,  vested  in  the  sheriff  by  Laws  Wis.  1880,  c  222,  la  ooo- 
nned  to  logs  Id  the  sheriff's  county.  A  warrant  of  attachment  issued  by  the  munio- 
ipal  court  of  Chippewa,  and  levied  by  the  sheriff  of  that  county,  on  logs  "  in  the  Jump 
nrer,  a  tributaiy  of  the  Chippewa  rirar,  in  Taylor  ooon^,^  tbereiore  createe  iu> 
lien. 

9l  Same— Failubb  of  Att/lchmbnt— Pebsonal  Jodoubttt. 

Under  Rev.  St.  Wis.  S  3:^,  Laws  Wis.  1882,  c.  819, 1 6,  and  Laws  Wis.  18^  c.  449, 
S  A,  the  fact  that  the  logs  attached  are  not  within  the  oonnty,  and  the  plaintiff  ia. 
therefore  entitled  to  no  Tien  upon  them,  does  not  prevent  the  court  issuing  the  writ 
from  entering  judgment  against  a  defendant,  personally  Berrad,  for  the  aiuoimfc 
found  due,  with  costs  as  in  ordinary  civil  actions ;  the  oosta  for  executing  the  attaoh- 
ment  being  adjudged  against  the  pl^ntiff. 

8.  Sake— -Rbvibw  of  Pbocekdisob— Cebtiobam. 

Where,  upon  common-law  certforari  in  a  log-lien  attachment,  it  appears  that  the 
proceedings  of  the  Inferior  oourt  are  correct  as  te  the  personu  judgment  axainst 
the  defenmuLt,  but  erroneous  as  to  the  adjudic^on  of  a  lien  for  the  amount  t&reof 
upon  the  logs,  that  part  of  the  judgment  giving  the  lien  should  be  quashed,  as  well 
as  that  awarding  costs,  and  the  remainder  afOnned. 

4.  Venob  in  CrvrL  Casbs— Tbassitobt  AonoN— Wobk  and  Labob  on  Loos. 

An  action  for  work  and  labor  done  npon  logs  is  transitory,  and,  under  Laws  Wis. 
1885,  c.  801,  S  8,  an  action  for  such  work  and  labor  done  upon  logs  in  Taylor  county. 
Is  within  the  jurisdiction  of  the  municipal  oourt  of  Chippewa  oounty,  where  per^ 
Bonal  service  is  had  upon  the  defendant. 

Appeal  from  circultcourt,  Chippewa  county;  S.  H.  Clough,  Judge. 

Log-lien  attAchment  by  Samuel  Hliafer,  an  infant,  by  bis  next  friend,  Pha'on 
Sbafer,  appellant,  to  recover  S30.75  for  work  and  labor  done  by  him  in  Ta/lt^ 
county  upon  loga  in  said  county  belonging  to  the  respondent,  Hugh  W.Hogue. 

Arthur  Qough,  for  appellant.   Rusk  A  Boland,  for  respondent. 

Ck)LE,  C.  J.  The  plaintift  below  commenced  this  action  in  the  municipal 
court  of  Chippewa  county  to  enforce  a  lien  for  his  labor  upon  logs.  The  war- 
rant of  attachment  was  issued  to  the  sheriff  or  any  constable  of  the  county;, 
and  the  sherifF,  by  his  deputy,  made  return  that  he  executed  the  writ  by  levy- 
ing upon  certain  logs  of  the  mark  described  therein,  which  were  "situated  in 
and  along  the  banks  of  the  Jump  river,  a  tributary  of  the  Chippewa  river,  in 
Taylor  county,"  and  that  he  personally  served  the  writ  upon  the  defendant  in 
Chippewa  county.  On  the  return-day  of  the  writ  the  parties  appeared,  and, 
by  consent,  continued  tlie  case  to  a  subsequent  day,  when  they  again  appeared, 
put  in  their  pleadings,  and  went  to  trial  upon  the  merits.  After  hearing  tha 
evidence,  the  municipal  court  found  that  the  defendant  was  indebted  to  the 
plaintiff,  for  labor  done  upon  the  logs  described  in  the  complaint,  in  the  sum 
of  930.75,  and  gave  a  personal  judgment  for  that  amount  against  the  defend- 
ant, and  also  ^judged  that  the  same  be  a  lien  upon  the  logs  seized  on  the 
warrant  of  attachment.  The  defendant  took  the  case  to  the  circuit  court  by 
common-law  certiorari,  where  the  judgment  of  the  municipal  court  was  re- 
versed in  toto.   The  case  is  brought  to  this  court  for  a  review  of  that  decision. 

We  do  not  see  any  material  error  in  the  proceedings  before  the  municipal 
oourt, except  in  that  part  of  the  judgment  which  attempted  to  givea  lien  upon 
the  The  property  was  in  Taylor  county;  consequently  was  not  within 

the  jurisdiction  of  the  municipal  court.  It  is  suggested  by  the  learned  coun- 
sel for  the  plaintiff  that  chapter  222,  Laws  1880,  authorized  the  sheriff  to  levy 
upon  the  logs  though  they  were  not  found  in  his  county;  but  we  do  not  think 
this  Is  the  intent  of  that  law.  That  statute  does  not  enlarge  tlie  jurisdiction 
of  the  municipal  court,  nor  extend  the  [utwer  of  the  officer,  but  it  merely  en- 
ables the  sheriff  to  make  a  valid  constructive  levy,  upon  logs  in  his  county,  in 
the  manner  therein  prescribed,  without  the  necessity  of  an  actual  view  of  the 
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property.  Oidinaiify,  be  would  have  to  make  a  levy  npon  an  afitnal  view  and 
taking  possession.  The  law  dispeiues  with  this,  and  makes  a  constructive 
levy  good.  It  iB  clear  that  the  municipal  court  exceeded  its  Jurisdiction  in 
adjudging  the  amocnt  of  its  judgment  a  lien  upon  logs  which  were  not  within 
the  limits  of  Chippewa  county.  The  judgment  as  to  the  lien  should  have 
been  quashed  by  ^e  circuit  court;  but  as  to,  the  personal  judgment,  whiob 
was  <'learly  correct,  it  should  have  been  affirmed.  The  counspl  for  the  de- 
fendant insists  that  the  muiUcipal  court  bad  no  iurisdictiun  to  give  such  a 
judgment,  because  the  logs  attached  were  not  within  Chippewa  county.  But 
this  is  a  mistake.  Tbe  proceeding  under  our  statute  serves  a  twofold  pur- 
pose: Chiefly  and  primarily  to  enrorce  a  lien  upon  logs  and  timber  for  labcv 
done  upon  them,  and  also  to  obtain  a  personal  judgment  for  the  amount  due 
the  plaintiff.  So,  where  tbe  court  or  jury  which  tries  the  case  And  that  the 
amount  due  the  plaintiff  for  labor  is  a  Hen  upon  the  property,  judgment  irt 
rendered  in  aooordance  with  thut  finding;  but.  where  It  ia  found  that  socb 
amount  is  nota  lien,  then  the  property  is  roleaaed  from  the  attachment,  where 
It  baa  been  legally  seized,  but  tbe  plaintiff  has  a  personal  judgment  for  tbe 
amount  so  found  due,  with  costs  as  in  ordinary  civil  actions,  but  recovers  no 
costs  for  executing  the  attachment,  but  has  to  pay  them.  This  Is  tbe  express 
language  of  tbe  statute  upon  the  subject.  Section  5,  c.  319,  I^ws  1882;  sec- 
tion 6,  C.469,  Xiaws  1885;  section  3340,  Bev.St.  Here  the  action  forservices 
rendered  was  of  course  transitory.  The  mtraioipal  court  had  jurisdiction  of 
it.  Section  3,  o.  301,  Laws  1885.  There  was  personal  service  of  prooees.  and 
tbe  defendant  appeared  on  the  trial.  What  possible  objection  was  there  to- 
tlie  personal  judgment  thus  rendered  for  the  amount  due  the  plaintiff,  rt^atdr 
less  i>f  all  question  as  to  his  right  to  a  lien?  None  whttLever,  and  the  statute 
clearly  authorized  the  rendering  of  such  judgment  under  the  circumstances. 
That  part  of  the  judgment  which  gave  a  lien  upon  the  logs  is  distinct  and  sep- 
arate from  that  which  gave  a  personal  judgment;  consequently,  tbe  circuit 
court  should  have  quashed  that  part,  and  affirmed  the  remainder.  This  is  the 
rule  which  has  been  laid  down  in  this  court  as  the  correct  one  in  such  oases. 
"On  common-law  ceTtiorari,  the  judgment  of  the  inferior  court  is  reversed 
In  whole  or  in  part. as  the  case  warrants."  BaTvUow  v.  Thieme,  53  Wis.  59, 
9  X.  W.  Itep.  920;  HwUmi  v.  Wiiow,  19  Wis.  420;  and  the  authorities  cited 
in  the  opinions.  But  where  the  several  parts  of  the  proceedings  are  connected 
together,  and  depend  upon  each  other,  there  the  whole  must  be  quashed,  and 
not  a  part.  Com.  v.  Tuinpike,  5  Mass.  420.  In  Com.  v.  Bridge,  13  Pick. 
196,  Shaw,  C.  J.,  says:  "It  appears  to  be  well  settled  that,  upon  a  return  of 
a  writ  of  certiorari,  the  court  will  not  enter  a  new  judgment,  where  the  pro- 
ceedings are  found  erroneous;  but  if  the  proceedings  are  so  independent  of, 
and  disconnected  with,  each  other,  that  a  part  may  be  quashed,  and  leave  the 
remainder  an  entire,  beneficial,  and  available  judgment  for  the  purpose  for 
which  it  was  intended,  the  court  may  quash  that  which  is  enoneons.  and  af- 
firm the  remainder."  Applying  this  rule  to  the  case  before  us.  it  follows  that 
the  circuii  court  should  have  quashed  that  part  of  the  judgment  of  the  mn- 
nicipal  court,  which  gave  a  lien  as  well  as  that  which  gave  costs,  because  ille- 
gal ousts  here  included  or  taxed  which  could  not  be  separated  in  the  superior 
court,  and  should  have  affirmed  tbe  remainder  of  the  judgment. 

Therefore  we  reverse  the  judgment  of  tlie  dronlt  court,  and  remand  the 
cause,  with  directions  to  that  eourt  to  enter  such  a  judgmoit  as  is  indicated 
In  this  opinion. 


Wabd  «.  Nboedah  Lvmbsb  Go. 
{awptoM  Cmut  of  Wiacontln.  Jaimary  10, 1888.) 

EnCTHBNT — DbBD  FROM  ConUTT — AUTHOHrrT  OF  CLKRK  TO  EzEOUTB — RbCITAU. 

The  recital  in  a  deed  executed  by  the  county  clerk,  m  such,  conveylnff  the  int*p. 
ost  ot  the  ooun^  in  lands  booffht  In  1^  it  at  a  tax  sale,  that  the  deed  was  made  m. 
v.36H.w.no.ll— 69 
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pnnnaiicaof  amolntionof  theoonntjTboard,  u  required  by  Rev.  SI  Wis.  %  668,  is 
not  per  se  evideuoe  oi  the  exiBtenoe  of  Buoh  a  reBolution ;  uid,  in  ejectment  hj  the 
remote  grantee  of  such  lands,  the  mere  produotiou  of  the  deed  oontainmK  sooh  a  re- 
cital, withoDt  proof  of  the  resolution  itself,  estaUiahes  no  title,  and  the  plaintifl 
■hould  be  nonsuited. 

Appeal  from  circuit  court,  Wood  county;  Gharlbb  M.  'Webb,  Judge. 

Ejectment  by  Lawrence  Ward,  to  recover  of  the  Necedah  Lumber  Com- 
pany, the  X.  W.  ^.  sertiou  3,  township  22,  and  S.  W.  ^,  section  34.  township 
28,  alt  in  range  3  E.  There  tras  a  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appealed. 

Prmtisn,  Hughe*  Miller  and  8.  If.  PtnTtej/,  for  appellant.  Gardner  A 
Baynor,  for  respondent. 

Cols,  G.  J.  This  is  an  action  (rf  ejeteent.  The  plaintiff  bases  bis  title 
to  the  land  in  qupstion  upon  a  quitclaim  deed  from  Wood  county  to  him, 
dated  Sepitember  20, 1886.  The  defendant  ohiima  title  to  the  same  lands  un- 
der certain  tax  deeds  and  other  conveyances,  which  are  s^  up  In  the  answer. 
The  case  was  tried  by  the  court  without  a  jury;  and  the  cirenit  court  found, 
upon  the  evidence,  that  the  plaintiff  was  the  owner  of  tiie  lands  in  fee-«lmple, 
«nd  was  entitled  to  the  possession,  and  gave  Judgment  accordingly.  Tba  de- 
fendant, in  its  answer,  claimed  the  benefit  of  the  statute  of  limitations,  as  it 
and  its  grantors  had  been  in  possession  under  recorded  tax  deeds  for  more 
than  three  years  before  the  oommenoement  of  the  suit,  and  also  relied  on  the 
lO-years  statute  of  limitations.  The  title  of  the  defendant  was  attacked  on 
the  ground  that  the  deeds  from  the  county  to  Baker  and  Powers,  its  remote 
grantors,  were  absolutely  void,  and  conveyed  no  title  under  chapter  276,  Laws 
1864,  which  was  in  force  when  these  deeds  were  executed.  Powers  was  the 
county  clerk,  and  executed  a  deed  of  release  from  the  county  to  Baker,  his 
deputy,  it  is  said,  tot  his  own  benefit;  at  the  same  time  transferring  certain 
tax  certificates  owned  by  the  ounnty,  upon  which  he  afterwards  procured  a  tax 
deed.  In  answer  to  this  objection,  it  is  insisted  that  the  evidence  shows  a  set- 
tlement by  the  board  of  supervisors  with  Powers  for  the  tax  certiBcates,  and 
of  all  matters  relating  to  these  lands;  so  that,  if  there  had  been  any  violation 
of  chapter  276  In  tlie  original  transactions,  the  defect  in  the  title  was  cured 
by  this  settlement.  From  the  view  which  we  have  taken  of  the  case,  it  t>e- 
coroee  unnecessary  to  determine  the  real  scope  and  intent  of  chapter  276,  or  to 
consider  any  questions  growing  out  of  the  allied  setUementB,  and  we  shall 
express  no  opinion  upon  these  points. 

The  law  is  elementary  that,  in  ejectment,  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  the  title  of  hia  adver- 
sary. In  this  case  the  plaintiff  utterly  failed  to  show  any  title  to  the  lands 
in  controversy.  We  have  said  that  he  based  his  right  to  recover  the  lands 
upon  a  quitclaim  deed  from  the  county  to  him.  The  county  had  bid  off  the 
land  at  tax  sales,  and  subsequently  took  tax  deeds  for  them,  as  it  lawfully 
could  do.  These  tax  deeds  were  executed,  one  in  July,  1869,  and  the  other  in 
October,  1870.  and  were  both  recorded  in  1870.  Assuming,  as  we  may,  for 
the  purposey  of  this  case,  that  the  title  of  the  county,  acquired  by  the  tax 
deeds,  remained  in  it  unaffected  by  any  conveyance  under  which  the  defend- 
ant claims,  still  there  is  a  fatal  defect  in  the  plaintiff's  title,  bfH»use  he  failed 
to  prove  that  the  county  clerk  had  authority  to  execute  the  deed  under  which 
he  claims.  Tlie  establishment  of  that  fact  was  absolutely  essential  to  his  ease. 
The  county  clerk  could  only  convey  the  interest  of  the  county  upon  being  au- 
thorized bv  a  resolution  or  ordinance  of  the  county  board.  Section  653.  Bev. 
St.;  Woodman  v.  Clapp,  21  Wis.  364;  Bemis  v.  Weege,  67  Wis.  435,  30  X. 
W.  Kep,  938.  It  is  true,  in  this  case,  the  deed  to  the  plaintiff  recites,  in 
effect,  that  the  board  of  supervisors  on  the  tenth  of  Novemlier.  1869,  passed 
a  resolution  tliat  the  clerk  be,  and  was  thereliy,  autliorized  and  empowered  to 
«eU  and  conv^  to  any  person  purchasing  the  same,  any  land  on  which  the 
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county  had,  or  might  thereafter  have,  a  tax  deed.  But  this  recital  is  not  evi- 
deace  that  the  clerk  was  authorized  hy  a  reaoiutioii  of  the  board  to  execute 
the  deed,  since  we  know  of  no  statute  wliich  makes  such  recital  perse  evi- 
dence of  the  existence  of  such  a  resolution.  The  authority  of  the  clerk  should 
have  been  proven  on  the  trial  by  the  production  of  the  resolution  itself,  and  it 
could  not  be  presumed  from  the  fact  that  the  deed  was  executed  by  the  clerk, 
or  from  the  recital  contained  therein.  BmUt  v.  Waeg^t  tupra;  SempU  v. 
Wharton.  68  Wis.  628.  32  N.  W.  Rep.  690. 

It  follows,  from  thtise  views,  that  the  plaintifl  showed  no  title  to  the  lands 
which  he  recovered,  and  the  judgment  should  have  been  given  for  the  defend- 
ant. The  judgment  is  therefore  reversed,  and  the  cause  is  remanded,  with 
diKctions  to  the  circuit  court  to  render  judgment  according  to  this  opinion. 


Addt  c.  City  or  Janestillb. 
(^Supreme  Court  of  TFtoeoiwin.  Janosry  10, 1888.) 
1.  MuHiotPAL  ConpoKi.TK»n— UiUDTBonmD  CsuTax  <w  GsAra— Daius*  moM  8im- 

rXCB  W1.TBK. 

Under  the  charter  of  the  city  of  JanesviUe,  (Laws  Wuk  1882,  c.  331,  .rube  7,  S  IJ 
prohibiting  theoouDcU  from  chaugiDg  the  grade  of  a  street,  when  once  establiBoed, 
without  the  recommendation  of  a  nifqority  of  the  adjacent  lot-owners,  it  Is  no  de- 
fense to  an  action  tay  axub.  owner,  who  has  improved  bia  lot  snbBOqueat  to  the  estab- 
lislmentoftbejgTaae,  to  recover  daaiages  for  i^ftuT  to  his  property,  oaosed  by  am 
accumulation  Ckf  water  thereon,  reaulting  from  a  raising  of  the  grade,  dtme  without 
such  recommendation,  and  without  proper  outlets,  that  such  water  la  anrteoe  water 
merely. 

9l  Sau— Snxn  Oomossioim— Dboukations  of— Haxmuss  Ebbob. 

Under  the  ohartor  of  the  olty  of  Jaueeville,  (Laws  Wis.  188S,  e.  881,  fuhe,  8,  f-S.) 
the  street  commissioner  is  an  officer  of  the  city,  and  in  an  action  against  tlia  city  by 

•  an  abutter,  to  recover  damages  for  Injuries  resulting  from  an  unauthorized  change 
of  grade,  it  may  be  shown  by  parol  that  the  person  la  ohai^  of  the  work  waa  the 
street  commissioner;  and  where  this  fact  ii  abundantly  eltaUlshed  by  other  evi- 
dence, it  is  harmless  error  tiiat  part  of  the  testimony  Inteodnoed  was  a  oonversattoii 
with  such  commiaaioner,  since  deceased. 

8.  Same— CoMMissioNBB'B  IUports— Evidescb. 

Where  In  such  a  case,  It  la  made  to  appear  that  the  person  In  charge  of  the  grad- 
ing made  a  rroort  referring  to  such  work  every  two  weeks,  which  report  was  re- 
ocoved  and  filed  in  the  ot&oe  of  the  city  clerk,  sucn  reports  are  oompetent  evidenoa, 
the  presumption  being  that  they  were  made  hy  such  person  In  his  capacity  of  stieei 
commissioner. 

4.  Sure— PLBADmo — Evidkkoi. 

In  such  case,  where  it  Is  alleged  that  defendant  dty  wrongfully  allowed  water 
from  a  certain  direction  to  flow  upon  the  lot,  "  without  prorldlng  proper  escapes  for 
carrying  it  off, "  evidence  as  to  the  insufficiency  of  a  cmvert,  at  a  point  where  such 
water  could  have  been  caught  and  conducted  away,  is  competent. 

8.  Same— IKSTBUCTIONS— Law  of  Water-Cocbses. 

Where,  In  an  action  agtfnst  a  eity  by  an  abutter  to  recover  damages  for  injariee 
to  property  caused  by  an  aooamalmon  ot  water,  resulting  from  an  iU^al  and  negli- 
gently constructed  change  of  grade,  It  is  admitted,  on  both  sides,  that  suoh  water  ia 
surface  water  merely,  It  is  not  error  to  refuse  instructions  for  the  defense  as  to  tha 
law  applicable  to  a  water-course. 

Appeal  from  circuit  court.  Bock  county;  John  R.  Bsnnxtt,  Judge. 

Action  by  Barbara  A.  Addy  against  the  city  of  Janeaville,  to  recover  dam- 
ages for  injuries  by  surface  water  to  certain  property  owned  by  ber  in  said 
city.    There  was  a  verdict  for  plaintifl  for  ^^500,  and  defendant  appealed. 

Charles  E.  Pierce,  for  appellant.  WiUtm  Lane  and  Fstlwn,  J^i^iee  A 
Smith,  for  respondent.  ^ 

Cole,  C.  J.  The  first  two  errors  assigned  are:  Overruling  the  objection 
CO  any  evidence  under  ttie  complaint,  and  denying  the  motion  for  a  nonsuit. 
The  tirst  inquiry,  then,  is  as  to  tlie  sut&ciency  of  thecomplaint.  The  plaintiff 
owns,  and  has  for  several  years  resided  in,  a  dwelling-house  situated  on  lot  6, 
block  38,  on  North  Main  street,  in  the  city  of  Janes  viile.   It  ia  aile^ed  in  the 
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complaint  that  the  defendant  city  from  time  to  time,  during  the  last  fire 
yeitrs,  and  more  particularly  during  the  spring  and  summer  of  1882,  wrong- 
fully, unlawfully,  and  negligently,  to  the  great  damage  and  Injury  of  the 
plaintiff,  hauled,  or  caused  to  be  hauled,  a  great  quantity  of  gravel,  earth, 
and  other  material,  and  caused  the  same  to  be  deposited  upon  the  street  ad- 
jacent to  her  premises,  thereby  raising  the  street  from  one  to  three  feet  above 
the  lawfully  established  grade;  that  the  defendant  wrongfully  and  negligently 
allowed  tlie  water  Sowing  from  the  north  and  east  of  the  plaintiff's  premises 
to  flow  in  upon  her  lot,  by  reason  of  the  unlawful  height  of  the  street,  no 
projier  escape  having  been  provided  for  carryiug  off  such  water,  which  ac- 
cumulated, during  portions  of  each  year,  in  great  quantities,  in  and  upon  her 
lot,  filling  the  cellar  of  her  house;  undermining  and  injuring  the  same;  dis- 
commoding the  plaintiff  in  the  use  and  enjoyment  of  her  property;  rendering 
the  residence  unliealthy  and  depreciating  its  valae.  These  are  the  principal 
averments  of  the  complaint  upon  whi^  damages  are  claimed.  It  was  ob- 
jected here,  as  it  was  in  tbe  court  below,  that  no  actionable  injury  is  stated. 
The  objection  was  overruled  by  the  trial  court,  and  we  think  properly  so.  It 
is  said  the  complaint  claims  damages  only  for  injuries  caused  by  the  defendant 
permitting;  BurfAoe  water  to  tiow  upon  the  premises,  and  to  become  dammed 
up  thereon,  and  that,  for  an  injary  caused  by  surface  water  purely,  no  dam- 
ages can  be  recovered.  But  the  allegation  ia  that  the  earth  and  material 
were  unlawfully  and  negligently  deposited  in  the  street,  adjacent  to  the  prem- 
ises, Bo  as  to  raise  it  above  the  lawfully  established  grade,  and  that  this  caused 
the  injury.  The  fact  is  jiroven  beyond  all  dispute  that  the  grade  of  North 
Main  street  was  estiiblisheil  by  tbe  common  couneil  in  September,  1855.  In 
VSSH,  the  dwelling-hoase  was  erected,  and  improvements  made  upon  the  lot. 
conforming  to  this  grade  The  lot  was  then  considerably  above  the  gradp, 
and  whatever  surface  water  came  upon  it  (lowed  off  over  the  street,  west,  to 
the  river.  True,  it  does  not  appear  that  the  street  was  wcn-ked  by  the  city  to 
the  estttbtished  grade,  nor  do  we  deem  that  a  material  fa<^.  Owners  of  lots 
on  the  street  bad  the  right  to  make  improvements  upon  the  faith  that  tbe 
grade  would  be  permanent,  or  at  least  only  changed  according  to  the  provis- 
fons  of  tlie  charter.  There  is  no  pretense  whatever  that  ttaecity  officers  com- 
plied with  the  provisions  of  the  charter  which  authorized  a  change  of  the 
established  grade.  Bee  subchapter  7  of  the  charter,  (chapter  221,  Laws  1882.) 
Consequently  the  city  became  liable  to  a  lot-owner  for  damages  to  his  lot  sn»- 
tained  by  reason  of  such  change.  Section  1,  «u6c.  7,  supra.  Tbis  was  the 
doctrine  laid  down  In  Cromt  v.  City  ofJanMoUle,  28  Wis.  420,  under  this 
provision  of  the  city  charter.  There  the  common  council  attempted  to  change 
the  established  grade,  without  the  recummendation  of  a  majority  of  the  adja- 
cent lotowners,  of  property  situated  on  the  street,  whieh  authorized  the  grad- 
ing according  to  the  chan^  grade;  and  this  court  held  the  city  liable  to  Uie 
lot-owner  for  tbe  injury  to  his  lot  caused  such  grading.  The  principle  of 
that  decision  is  strictly  applicat>le  to  the  case  at  bar.  The  same  doctrine  is 
affirmed  in  MHmer  v.  Citjf  of  Raeine,  68  Wis.  241, 32  N.  W.  Kep.  139,  where 
It  is  held  that  an  action  will  lie  against  a  city  for  injuries  to  a  lot  caused  by 
a  change  of  the  grade  of  a  street,  otherwise  than  is  authorized  by  law,  and  in 
violation  of  the  restrictions  of  the  charter.  So  the  qaestion  of  the  liabilityot 
the  city,  under  such  circumstances,  may  be  deemed  settled  by  these  decisions, 
and  does  not  requii-e  further  discussion.  But  the  contention  of  the  appel- 
lant's counsel  is,  that,  upon  well-settled  principles  of  law,  the  city  bad 
the  clear  right  to  prevent  surface  water  which  accumulated  on  lots  adjoin- 
ing its  streets  from  flowing  onto. such  streets;  the  same  right  that  an  ad- 
joining owner  has  to  prevent  the  surface  water  fi'om  another  adjoining  own- 
er's imid  from  coming  upon  his  premises.  The  decisions  of  Hojft  v.  City 
of  Htidsan,  27  Wis.  656;  Waten  v.  Village  of  Bay  View,  61  Wis.  642,  21 
K.  W.  Uep.  811:  and  Heth  v.  City     Fimd  du  Lao,  68  Wis.  228,  23  N.  W. 
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Bep.  ^5,  are  cited  in  support  of  tliat  proposition.  These  cases  are  inappli- 
cable to  the  present,  for  the  obvious  reason  that  bere  the  common  council  had 
no  authority  to  cliange  the  grade,  without  taking  the  steps  prescribed  hy  the 
charter  to  give  them  power  so  to  do.  The  complaint  states  that  they  pro- 
ceeded, unlawfully  and  negligently,  in  depositing  the  material  in  the  str<>et. 
and  so  raising  it  as  to  prevent  the  surface  water  from  flowing  off  over  the 
street,  as  it  was  accustomed  to  do,  without  providing  proper  escapes  to  carry 
off  the  water,  and  this  allegation  is  abundantly  sustained  by  the  proof.  The 
charter  clearly  prohibited  the  comtnoa  council  from  changing  the  grade  with- 
out the  requisite  recommendation  of  tlie  lot-owners  asking  for  such  change. 
No  such  restriction  upon  the  power  of  the  city  or  village  authorities  existed 
in  the  cases  above  cited.  The  city  auttiorities  could  not  raise  the  grade  of  the 
street,  except  as  authorized  in  order  to  prevent  the  flow  of  surface  water  over 
it.  Their  power  in  that  regard  was  restricted  as  we  have  already  pointed  out. 
And,  as  was  said  by  the  learned  circuit  judge,  it  becomes  immaterial  to  state 
or  consider  what  the  law  would  have  been  as  to  their  right  to  guard  the  street 
against  surface  water  if  they  had  taken  the  requisite  steps  under  the  charter 
to  raise  the  grade.  As  the  case  stands,  the  city  authorities  proceeded  unlaw- 
fully and  in  direct  violation  of  the  provisions  of  the  charter,  In  doing  this 
work. 

The  third  and  fifth  errors  assigned  relate  to  admitting  in  evidence,  against 
the  defendant's  objection,  conversations  had  by  the  plaintiff  with  James 
Church,  since  deceased,  and  the  oral  testimony  to  prove  that  Church  held  the 
office  of  street  commissioner  in  1881-82.  Church  wasthestreet  commissioner 
who  attended  to  the  work  of  Oiling  tlie  street  in  front  of  the  plaintiff's  prem- 
ises. The  plaintiff  testified  that  shn  remonstrated  witl)  him,  and  tried  to  stop 
the  filling,  ueoause  It  would  "drown  her  out."  This  evidence  was  objected 
to  because  Church,  being  dead,  could  not  testify  in  the  matter.  We  do  not 
deem  this  testimony  at  all  material.  Its  plain  object  was  to  show  that  the 
work  had  been  done  bythe  authority  of  the  city.  But  this  fact  was  established 
by  overwhelming  testimony  and  could  not  be  gainsaid.  Church  was  an  office 
of  the  city,  (section  2,  sube.  2.  city  charter,)  and  it  was  competent  to  show  by 
parol  tliat  he  acted  as  street  commissioner.  Indeed,  it  appears  that  he  em- 
ployed laborers,  who  worked  under  him.  and  who  were  paid  out  of  the  city 
treasury.  As  street  commissioner  he  made  a  report  to  the  common  council, 
referring  to  this  filling  and  grading  of  JSTorch  Main  street,  which  report  was 
received  and  placed  on  file  In  the  city  (Jerk's  office.  The  report  was  compe- 
tent evidence  In  the  case,  because  it  was,  presumably,  made  by  Mr.  Church 
while  he  was  an  officer  of  the  city,  and  acting  as  street  commissioner.  The 
labor  done,  under  the  supervision  of  the  street  commissioner,  upon  the  streets 
that  year  was  paid  for  every  two  weeks,  as  the  city  clerk  testified ;  and  the 
labor  and  expense  of  filling  the  street  adjoining  the  plaintiff's  lot  was  doubt- 
less paid  for  bythe  city.  It  seems  liketrifling  wiUi  the  intelligence  of  a  court 
to  claim,  upon  the  evidence  In  this  record,  that  it  does  not  appear  that  the 
filling  of  the  street  adjoining  phdntiff's  lot  was  done  by  the  authority  of  the 
city.  And  we  may  remark,  in  this  connection,  that  the  witness  Rowland — 
who  was  a  member  of  the  sbreet  and  bridge  committee — testified  that  Alain 
street  was  raised  in  1881--82  to  prevent  the  water  of  the  rivtr  from  backing 
up  into  it.  Bo  it  appears  this  work  was  not  done  to  gutird  ttie  street  from 
surface  water,  as  the  city  attorney  now  claims.  Again,  it  is  said  the  court 
eiTed  in  permitting  proof  to  be  made  as  to  the  insufficiency  of  the  culvnit  on 
Main  and  North  Fifth  streets,  because  no  foundation  fur  such  evidence  was 
laid  under  the  allegations  of  the  complaint.  But  the  cumplaint  certainly  al- 
leged that  the  defendant  wrongfully  allowed  water,  flowing  from  the  north 
aiul  east  of  plaintiff's  premises,  to  flow  upon  her  lot  without  providing  proper 
escapes  for  carrying  it  off.  This  shows  that  the  objection  to  the  evidence  was 
not  well  taken. 
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The  court  was  asked  to  gtve  some  Instructions  on  behalf  of  the  defendant 
which  it  refused  to  give.  This  ruling  is  assigned  as  error.  All  the  law  in 
these  instructions  which  is  pertinent  to  the  case  is  embraced  in  the  general 
charge.  It  v/an  idle  to  confuse  the  jury  with  the  law  as  to  a  water-course, 
since  It  was  not  pretended  by  anyone  that  the  water  in  question  was  anything 
but  surface  water.  The  court  did  distinctly  charge  the  Jury  that  the  water 
coming  upon  the  plaintiff's  premises  was  surface  water,  and  was  not  a  creefc 
or  water-course;  but  though  it  was  mere  surface  water,  still  if  there  was  a 
raising  of  the  street  In  question  above  the  legally  established  grade,  without 
sufficient  culverts  being  provided  to  allow  the  surface  water  to  pass  off  as  it 
did  before  the  street  was  raised,  and  by  such  means  the  surface  water  was  set 
back  upon  the  plaintiff's  lot,  and  retained  there  longer  than  it  was  prior  to 
the  raising  of  the  street,  rendering  her  premises  less  valuable  than  they  were 
before,  the  plaintiff  was  entitled  to  recover  for  all  damages  which  naturally 
resulted  to  her  from  such  flowage  or  retention  of  the  waters  upon  her  prem- 
ises. This  charge  is  excepted  to,  but  It  fs  so  obviously  correct  that  it  needs  no 
comment.  The  court  further  charged  that  the  city  had  shown  no  authority 
whatever  for  raising  the  grade;  and  if  such  raising  of  the  grade  without 
sufficient  culverts  or  gutters  to  carry  off  the  waters  as  rapidly  as  they  were 
carried  off  before,  produced  injury  to  the  plaintiff,  the  raising  was,  aa  to  her, 
unlawful;  and  if  done  by  the  city,  or  if  the  city  ratiiled  the  raising  of  the 
grade  after  it  was  done,  by  paying  for  the  work,  the  city  was  liable  to  her  for 
all  damages  which  naturally  resulted  from  the  raising  of  the  grade,  with  its 
insufficient  gutters  or  culverts  to  conduct  the  waters  as  rapidly  as  they  flowed 
off  before  the  grade  was  so  raised ;  that  the  city  had  shown  no  authority  for 
raising  the  grade,  and  the  evidence  tends  to  show  that  the  requisite  stepa  had 
not  been  taken  authorizing  the  city  to  raise  the  grade  of  the  street.  This 
charge  is  likewise  excepted  to,  but  it  is  clearly  in  harmony  with  the  Tiews 
which  we  have  expressed  alwve.  and  therefore  needs  no  further  comments 

This  disposes  of  all  the  material  points  in  the  case*  and  it  follows  that  the 
Judgment  of  the  circuit  court  must  be  affirmed. 


State  «.  WiTHAit. 
(9u/preme  Oowrt  of  WiwxntiiL  Jannuy  10, 188S.) 

1.  HtrflBAFB  Airo  WiFB— ABAiroommHT  o»  Wnw— Pswjlltt. 

An  abandonment  of  hla  wife  by  a  married  man  occurring  baftm  Laws  Wis.  I8SL 

c  ^  took  effect,  (tIb.,  April  IS,  1885,)  but  wiUfoily  oontinned  down  to  the  time  of 
trial,  subjects  him  to  the  peualty  denounced  by  that  act. 

2.  Same— Ability  to  Support  Wits — Capacitt  to  Earn  Wagbs. 

The  words  "bein?  of  sufflcient  ability,"  as  used  in  section  S  of  said  act,  refer  as 
well  to  the  husband's  capacity  to  earn  wages  or  salary  as  to  the  properQr  aotoally 
owned  by  him. 

8.  Sakk— Tbiai,  to  Coubt— Findinsb— Cbbtiitbd  Cabb  to  Spfbbhb  Codkt. 

Where  a  criminal  proceeding  for  abandonment  of  wife  is  tried  to  the  c»art,  and 
the  facts  aa  found  show  tiie  accused  to  be  liable  for  the  penalty  deaoonoed  by  tlie 
atatnte,  such  finding  is  eqnivaleot  to'the  verdlot  of  a  jury,  and  ue  case  maiy  be  oer- 
tlflad  to  the  voBxeano  cxnirt,  under  Bar.  6t  Wis.  1 47S1. 

Certified  case  from  municipal  court,  Rock  coanty. 

Information  under  Laws  Wis.  1885,  c.  422,  for  abandonment  of  and  refusal 
to  provide  for  wife. 

C.  S,  Sstabrookf  Atty.  Gen.,  Z.  JT.  Luae,  Asst.  Atty.  Oen.,  Wm.  Smith, 
and  B.  M.  Malone,  for  the  State.    Geo.  &.  Su^rland,  tor  defendant. 

Cole,  C.  J.  This  action  was  commenced  by  an  Information  filed  by  the 
district  attorney  of  Bocic  county,  in  the  mnnicipai  court  of  said  county,  cbarg< 
ing,  in  the  first  count,  that  the  defendant  dl4  on  the  fltafc  day  o(  May,  1885, 
at  the  cityofJanesville,  abandon  his  wife,  leaving  her  in  a  destitute  condition, 
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and  has  since  that  date  continued  to  leave  her  in  a  destitute  condition;  in  the 
second  count,  that,  at  the  time  above  mentioned,  the  defendant,  being  of  suf- 
ficient ability,  refused  and  neglected,  and  continues  to  refuse  and  neglect,  to 
provide  for  the  support  of  his  wife.  The  niuniciftal  judge  tried  tiieoaose 
without  a  jury,  and  has  reported,  nnder  section  4721.  Bev.  St..  for  the  de- 
cision of  this  court,  the  following  questions:  (1)  Is  the  defendant  liable  to 
the  penalty  prescribed  by  chapter  Laws  1885,  wliioh  was  published  April 
18,  1886;  the  abandonment  of  his  wife  having  occurred  before  the  law  took 
effect,  but  having  been  willfully  continued  to  the  time  of  the  trial?  (2)  Do 
the  words  "being  of  sufficient  ability,"  as  used  in  section  2  of  said  chapter, 
Inclnde  capacity  to  earn  wages  or  salary,  or  to  produce  or  create  value  by  skill 
and  labor,  or  is  the  application  limited  to  property  possessed? 

Section  2  of  chapter  422  provides  for  two  cases:  (1)  It  makes  it  a  misde- 
meanor for  a  husband  to  abandon  his  wife,  leaving  her  in  a  destitute  oon- 
dition;  (2^  or,  being  of  sufficient  ability,  the  refusal  or  neglect  to  provide  for 
her.  By  the  act  of  abandonment,  leaving  his  wife  in  a  destitute  condition, 
the  husband  Incurs  the  penalty.  He  also  incors  the  penalty  when,  being  ot 
soffielent  ability,  he  refusal  or  neglects  to  provide  fbr  her  support  In  the 
present  case,  while  the  abandonment  occurred  before  the  law  twik.  effect,  still 
the  willf  hi  refusal  to  provide  tm  his  wife  continued  to  the  time  of  trial.  Thi» 
rendered  the  defendant  liable,  under  the  statute,  for  the  penalty  incurred  or 
Imposed  for  8n<^  neglect.  This  seems  to  be  the  pl^n  meaning  and  intent  ot 
the  law.  The  first  question  submitted  is  therefore  answered  in  the  affirma* 
tive. 

The  words  "being  of  sufficient  ability,"  as  used  in  the  statute,  we  have  no 
doubt  refer  as  wdl  to  capacity  or  ^11  to  earn  or  acquire  money  as  to  property 
actually  owned.  A  husband  may  earn  money  by  his  industry  or  labor,  or  he 
may,  and  often  does,  gain  a  fortune,  or  receive  a  large  salary,  in  consequence 
of  his  skill  in  some  direction,  ua&  thus  becomes  able  to  support  bis  wife  and 
family.  Ability  and  refusal  to  support  consUtuto  one  act  of  delinquency;  and 
where  a  man  has  physical  and  mental  power  to  acquire  means  hecomes  within 
the  Intent  of  the  law.  It  would  be  an  unreasonable  construction  to  eonflue 
It  to  a  case  where  the  husband  had  actually  acquired  property;  for,  as  we 
have  said,  his  ability  to  support  his  wife— to  discharge  that  most  sacred  of  all 
social  datiee — might  be  as  ample  and  complete  where  he  had  capacity  to  earn 
wages  or  a  salary,  or  skill  to  acquire  wealth,  as  when  he  poosessed  monej 
Itself.  So,  the  answer  to  the  second  question  is  that  tlie  law  is  not  limited  or 
confined  to  pn^rty  at^ually  possessed  by  the  husband,  but  includes  his  ca- 
pacity to  earn  or  obtain  means  to  support  his  wife. 

The  attorney  general  sugg^ts  there  may  be  a  doubt  as  to  whether  the  ease 
Is  properly  before  us,  because  there  haa  been  no  conviction.  The  court,  how- 
ever, lias  found  the  facts  which  show  that  the  defendant  is  liable  for  the  pen- 
alty of  the  statute,  and  this  finding  may  be  treated  as  equivalent  to  the  ver> 
diet  of  a  jury.  At  all  events,  we  have  deemed  it  best  to  give  our  decision 
upon  the  questions  certified  by  the  municipal  court. 

The  case  is  remanded  to  the  manidpal  court,  with  a  certified  copy  ot  this 
opinion,  ixa  further  proceedings  according  to  law. 


BoLDT  e.  Statb. 

(Supreme  CcuH  of  Witconain.   Jannary  10, 1888.) 

1.  XifTOXiOATnia  LiQUona — ^Appxii'  fbom  JnsnoB — Chahob  or  Vbncb. 

One  ooDTlcted  before  a  justice  of  the  peace  of  selllug  IntoxlcatiDg  llqnors  without 
a  license  is  not  entitled,  on  appeal  to  the  circuit  oourt,  to  a  ohange  of  venue  under 
Rev.  Kt.  Wis.  S  4680,  ffrantlng  that  right  "to  soy  defendant  in  an  indlotmeot  found 
or  information  filed- 
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ft.  8jl»— Qnii.moATioira  ow  Jiibor»— M>Hmig  ov  L^qor  Cldbs. 

On  the  trial  Id  the  circuit  court  on  uipMl  tr^mi  a  coarictioa  before  %  juBUoe  for 
seUlng  istoxIcatlnK  liquors  without  a  license,  the  examination  of  a  number  of  the 
Jurors  as  to  qualification  showed  tMt  they  had  been  or  were  members  of  a  fdub 
which  seemed  to  have  been  formed  for  the  purpose  of  obtaining  liquOT,  and  which 
the  socused  bad  been  active  in  ot^anlxlng,  or  with  which  he  was  connected  In  aome 
waj.  These  jurors  having'  sworn  that  they  were  sensible  of  uo  bias,  etc,  they  were 
accepted.  The  accused  then  objected  generally  to  the  jurors,  to  the  manner  of  se- 
lecting them,  and  finally  challenged  the  array,  field,  that  the  objection  and  the 
challenge  ware  both  without  merit;  the  inference  to  be  drawn  from  the  fact*,  if 
any,  bemg  that  of  prejudice  in  favor  of  the  aooaaed. 

S.  Save — Imdictmkkt — DnpLiorrr. 

The  complaint  charged  that  the  defendant  did  on  June  11. 1886,  unlawfully  sell, 
deal,  and  trafflo  In,  and  for  the  purpose  of  evading  the  law  did  give  away,  certain 
•pIrltiaouB,  malt,  and  intoxlcatug  liqnon,  without  first  havlnir  obti^iiea  a  Itoense 
therefor.  Hda,  (1)  that  the  indlotment  chafed  an  oSense  under  the  statute;  and 
(2)  that  it  was  not  bad  for  dnpliidty,  the  very  language  of  the  statute  (Laws  Wis. 
1885,  c.  296,  8  4)  being  used,  and  the  several  acts,  stated  conjunctively,  constituting 
but  one  oltense,  for  which  there  could  be  but  one  conviction  and  punishment. 

^  Si-MB— EVIDBNOB— Sil-Sa  WOT  liMlTED  TO  TiMK  CHABOBD. 

Onder  a  complaint  charging  sales  of  intoxicating  liquors  without  a  license  on 
June  U,  1886,  t£e  proseounon  may  show  aalet  about  June  10, 1886,  to  one  peraoa, 
and  sales  to  others  between  Mfl7 10, 1880,  and  Jmie  11, 1B8B. 

S.  Samb— Fkoodbiso  Liqcors  as  Aobnt— RBoxmsa  Fat. 

The  aocQsed,  in  a  prosecution  for  skiing  lienor  wlthoat  a  license,  set  np  the  de- 
fense that  he  was  acting  merelv  as  the  i^rent  of  the  perBOus  who  got  the  liquor  of 
him.  It  was  proven  conclUBively,  however,  that  such  persons  paid  him  for  what 
they  got,  and  at  the  time  they  got  it.  field,  that  instructions  for  the  defense  upon 
theliabilitiyof  such  an  agent  were  not  applicable  to  the  evidence,  and  were  propwly 
refused. 

0.  Samb— Bbmarks  of  CouKSBir-CoianisTa  on  Evtdbncb. 

It  is  not  ground  for  a  new  trial  that  the  attorney  for  the  state,  in  his  address  to 
the  jury  on  the  trial  of  a  prosecution  for  selling  intoxicating  liquors  without  a 
license,  was  permitted  to  nuke  very  exaggerated  statements  aa  to  the  strength  of 
.  the  evidence  on  the  part  M  the  state,  and  Other  remarks  of  a  similar  rheuulcu 
acter. 

7.  Bahb— Rbmabks  or  Trial  Judge— Bias  or  Jubors. 

The  jury  impaneled  for  the  trial  of  a  complaint  for  selling  intoxicating  liquors 
without  a  license  was  made  up,  in  part,  of  men  who  were  members  of  abeer  club 
which  the  accused  was  active  in  forming.  It  was  understood  among  the  members 
that  the  club  would  see  to  it  that,  if  the  accused  was  prosecuted,  he  should  lose  noth- 
ing, and  oome  to  no  harm.  These  jurymen  had  sworn  on  the  voir  dire  Uiat  they 
ware  without  bias,  etc.,  and  Uie  juu^  in  his  charge  referred  to  tike  incouiateaicy, 
and  remarked  that  It  was  singular  that  the  prosecution  had  not  cliallenged  tbun. 
Held,  that  the  conduct  of  the  trial  judge  was  not  ground  for  a  new  triaL 

Error  to  circuit  court,  lAnglade  county. 

Prosecution  under -Laws  Wis.  1885,  c.  296,  for  selling  intoxicating  Itqnors 
without  a  license.  The  plaintifE  in  eiTor,  Henry  Boldt,  was  convicted,  and, 
anew  trial  having  been  refused,  took  this  writ;  assigning  as  error,  inter  alia, 
certain  remurks  ol'  the  proseculing  attorney  in  his  addi*e88  to  the  jury,  and 
part  of  the  charge  of  the  trial  judge.  The  remarks  of  counsel  for  the  state 
objected  to  were  these:  "If  there  is  a  disitgreement  in  this  case,  it  may  go  to 
indicate  that  when  a  gentleman  spoke  of  a  Butcliman  it  had  some  weight." 
**If  Boldt  cannot  be  convicted,  the  evidence  is  not  strong  enough  to  convict; 
If  it  was  an  angel  from  heaven,  he  could  not  be  convicted,  even  though 
twelve  demons  sat  upon  the  jury  to  try  him.  He  says  he  never  tampered 
with  the  jury;  he  never  talked  with  a  juryman,  he  never  talked  with  any  juror, 
about  tills  case, — about  my  case."  The  part  of  the  charge  referred  to  was  as 
follows:  "Now,  gentlemen  of  the  jury,  this  has  been  ({uite  a  peculiar  case, 
and  in  some  respects  one  of  the  most  peculiar  I  have  witnessed  in  this  state 
or  elsewhere,  and  I  have  witnessed  trials  in  a  number  of  states.  The  testi- 
mony on  the  pjtrt  of  the  state  tends  to  prove  that  about  tlie  eleventh  day  of 
June  last,  and  previous  to  that  time  for  some  time,  the  defendant  liaU  been 
engaged  in  vending  beer  and  roc^  and  rye,  wbi(ji  the  testimony  tends  to 
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prove  is  anient  and  Intoodoating  Uquoi»  in  the  house  that  he  oocuples  In  this 
citr  and  county  and  state*  at  ratail  and  hy  the  glass  and  by  the  bottle,  as  well 
as  in  other  wiqv.  There  is  no  pretense  on  his  part  that  he  liad  a  license  for 
that  at  all;  in  twit,  be  testified  himself  that  lie  did  make  sales.  ^  He  says  he 
made  them  to  what  is  called  a  ■  beer  club.'  organized  for  tbe  purpose  of  en- 
abling the  members  of  that  club  to  procure  beer  for  tlieir  own  consumption. 
He  it  for  them  on  their  order,  and  dealt  it  out  to  them  in  small  quantities 
by  Idle  bottle  and  by  the  glass,  and  took  pay  for  that,  and  also  took  pay,  as  he 
says,  for  the  attention  and  delivery  of  the  beer.  He  also  states  that  the  mem- 
IMOB  of  that  club  had  arranged  to  defend  him  if  he  was  called  in  account  for  it 
in  the  courts, — to  bear  tbe  expense  of  litigation ;  and  it  was  intimated,  or  found 
on  examination,  that  some  of  you  are  members  of  a  club  of  that  description, 
and  yet  you  have  said  you  are  impartial,  and  you  would  find  a  verdict,  if  the 
proOT  was  that  he  had  sold  liquor,  and  the  court  charged  that  to  sell  it  to  a  club, 
or  members  of  a  dub,  of  that  d^cription,  was  a  violation  of  the  law.  I  never 
heard  of  a  case  of  that  description  in  my  experience,  where  a  number  of  men 
on  the  jury  had  been  sufTered  to  remain  on  the  jury,  if  it  is  true  that  they  be> 
long  to  a  club  of  that  description.  The  anvngement  was  that  tliey  were  to 
contribute  towards  defraying  litigation — expenses  of  litigation — that  was  car* 
ried  on,  if  any  was  carried  on,  by  the  atate  against  the  party  that  was  fur- 
nishing liquor  or  anything  else  for  the  club.  It  is  a  new  thing  in  my  expe- 
rience, and  1  don't  know  what  to  think  about  it." 

Neal  Brovm  and  L.  A.  Pradt,  {BardeeUf  JUylrea  A  Marehetti,  of  counsel,) 
for  plaintiff  in  error.   C.  E,  Batabrook,  Atty.  Gen.,  for  the  IState. 

Cois,  C.  J.  We  shall  consider  the  points  relied  on  for  a  reversal  ot  the 
judgment  in  tlie  order  in  which  they  appear  in  the  record. 

The  plaintiff  in  error,  defendant  beluw,  was  convicted  before  a  justice  of 
the  peace,  on  a  verified  complaint,  of  the  offense  of  selling  malt  and  intoxicat- 
ing liquors  without  first  having  obtained  a  license  therefor,  and  appealed  the 
cause  to  the  circuit  court  of  Langlade  county.  Before  the  trial  in  the  circuit 
oourt.  be  made  and  filed  an  alfl'Javit  for  a  change  of  venue,  on  the  ground  of 
the  prejudice  of  the  oircuit  judge,  and  the  motion  for  a  change  of  venue  was 
denied.  This  ruling  is  the  first  error  assigned  here.  The  right  to  a  change 
of  venue  is  claimed  under  section  4680,  Uev.  St.,  which  provides  that  any  de> 
fendant  in  an  indictment  found,  or  information  filed,  may  apply  for  a  change 
of  venue  on  account  of  the  prejudice  of  the  judge  of  the  court  where  such  in- 
dictment is  found,  or  information  filed,  in  the  manner  provided  by  law  for  a 
change  of  venue  In  civil  actions.  The  right  to  a  change  of  venue  is  purely 
sUtutory.  {Baker  v.  State,  56  Wis.  573,  14  N.  W.  Rep.  719,)  and  it  is  clear 
that  this  case  is  not  within  the  letter  of  the  statute.  But  it  is  said  to  be 
within  its  spirit,  and  that  the  words  "indictment  or  information"  are  used  in 
the  section  as  descriptive  of  all  cases  of  criminal  prosecution  of  every  kind, 
and  include  an  appeal  in  a  criminal  case  from  a  justice  of  the  peace,  as  well 
as  one  on  information  filed  in  the  circuit  court.  We  do  not  feet  justified  in 
giving  the  language  such  a  construction.  The  language  is  very  plain,  and  it 
is  evident  from  the  whole  chapter  ttiat  the  legislature  were  regulating  crimi- 
nal prosecutions  in  the  circuit  court  by  indictment  or  information.  To  say 
that  the  provision  applied  to  an  appeal  from  a  justice  in  a  criminal  case  would 
be  amending  the  statute,  and  pure  legislation.  In  the  Baker  Case  it  was  de- 
cided that  this  section  did  not  authorize  a  change  of  venue  in  a  bastardy  pro- 
ceeding, though  tliat  had  often  been  held  to  be  qttasi  criminal  in  its  nuture. 
It  was  said,  in  that  case,  that  section  4680  limits  the  right  of  removal  to  cases 
of  an  information  or  imlictment  in  apurely  criminal  case.  Tluit  ruling  is  de- 
cisive upon  the  point  made  here. 

The  counsel  for  the  prosecution  was  permitted,  against  the  defendant's  ob- 
jection, to  examine  a  number  of  the  jurors  called  as  to  their  qualificiitions  to 
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sit  in  the  case.  The  examination  was  quite  extended,  and  disclosed  the  fact 
that  these  persons  had  been  or  were  members  of  a  club  at  Antigo  which,  as 
we  infer,  was  formed  for  the  purpose  of  obtaining  beer  to  drinlE,  and  with 
which  club  ijie  defendant  was  connected  in  some  relation,  or  had  been  acUve 
in  forming.  If  the  examination  of  these  juroi-s  disclosed  anything,  it  tended 
to  warrant  the  inference  that  the  Jurors  did  not  stand  indlfFerent  in  the  caae, 
but  might  have  some  bias  or  partiality  in  favor  of  thedefendant.  They,  how- 
ever,  swore  they  were  not  sensible  of  any  bias,  and  could  render  a  verdict  ac- 
cording to  the  evidence  and  law  given  them  by  the  court,  and  they  were  per- 
mitted to  sit  in  the  case.  The  defendant  then  objected  generally  to  the  jurors, 
and  to  the  manner  of  selecting  them,  and  Qnally  challenged  the  array.  We 
think  the  objection  to  the  jurors  sworn,  as  well  as  the  challenge  to  the  array, 
was  utterly  nntenable  and  without  merit,  and  was  property  overmled  by  tb« 
court. 

The  complaint  charged  that  the  defmdant  did,  on  theelevenUi  day  of  Jnne, 
1886,  unlawfully  sell,  deal,  and  traffic  in,  and  for  the  purpose  of  evading  the 
law  did  give  away,  certain  spiritnous.  malt,  and  intoxicating  liquors,  without 
first  liaving  obtained  a  license  therefor.  On  the  trial,  it  was  objected  that  no 
offense  was  stated  in  the  complaint.  That  the  complaint  states  an  offense 
under  the  statute  is  too  plain  for  argument.  It  is  not  bad  for  duplicity;  it  is 
in  the  language  of  the  statute,  (section  4,  e.  296.  Laws  1885.)  and  tbe  several 
acts  stated  conjunctively  constitute  but  one  offense,  for  which  there  can  be 
but  one  conviction  and  punishment.  State  v.  Bielhy,  21  Wis.  205;  State  v. 
ffummer,22  Wis.  •442;S«orr»  v.fir(a(e,3Mo.  7;  Com.y.TutUe,  12 Cash. 505. 

A  witness  was  sworn  who  testified  to  the  purchase  of  beer  from  tbe  defend- 
ant about  the  tenth  day  of  June,  1886.  and  then  evidence  was  given,  gainst  tbe 
defendant's  objection,  as  to  salas  of  l)eer  or  liquor  by  the  defendant  to  other 
persons  made  before  that  time.  It  is  said  tbe  prosecution  made  an  election  to 
proceed  for  a  sale  made  on  the  tenth  of  June,  and  should  have  been  confined 
to  that  speci  fic  charge.  We  do  not  understand  that  in  a  case  of  tbis  kind  it  is 
necessary  to  prove  a  sale  on  the  precise  day  laid  in  tbe  complaint.  Time  does 
not  enter  into  the  nature  of  the  offense,  as  in  some  higher  grades  of  crime.  In 
prosecutions  for  tbe  violations  of  the  excise  laws,  the  state  is  often  compelled 
to  go  to  trial  without  being  in  possession  of  the  proof  as  to  the  precise  time 
and  persons  to  wliom  liquors  are  sold.  It  would  be  a  hardship  to  confine  the 
prosfcution  to  a  sale  made  on  the  day  eha^ed,  and  exclude  evidence  of  all 
other  sales.  In  the  OvmrMT  Case,  the  last  count  charged  sales  to  persons  un- 
known, on  divers  days  and  times  between  the  days  stated  and  the  making  ot 
the  complaint.  Evidence  was  given  under  that  count,  agidnst  the  defendant's 
objection,  of  a  sale  made,  and  the  rnllng  was  approved  by  this  court.  Ther&* 
fore  we  do  not  think  it  was  error  for  tlu  court  below  to  refuse  to  confine  the 
prosecution  to  specific  acts  of  selling  on  some  specific  day.  It  did  not  matter 
how  many  such  acts  were  proven;  the  conviction  in  this  case  would  be  prima 
facie  a  bar  to  any  second  proseciTtion  for  any  prior  sale.  State  t.  Smith,  22 
Yt.  74.  It  is  said  such  a  practice  is  unfair  to  the  deftadant,  who  cannot 
know  what  charge  he  will  be  called  upon  to  disprove.  But  the  same  objection 
would  lie  in  a  case  where  the  prosecution  is  not  confined  to  proving  the  par- 
Ucular  act  on  the  day  alleged.  Proof  of  a  sale  at  about  the  time  laid  in  the 
complaint  would  equally  take  the  defendant  at  a  disadvantage.  If  tlie  rule 
contended  for  by  defendant's  ooanseK  that  proof  could  only  be  made  ot  specific 
sales  on  tbe  specific  days  laid,  were  conceded,  it  would  bealmost  impossible  to 
enforce  the  license  laws  of  the  state.  We  do  not  think  such  a  strict  rule  Is 
called  for  in  the  interests  of  justice,  or  for  the  protection  of  the  accused.  In 
this  case  the  defendant  was  found  guilty  as  charged  in  the  comphiint,  and  was 
sentenced  to  pay  a  fine  of  $100  and  costs  of  the  prosecution,  and  to  stand  com- 
mitted to  the  county  jail  until  such  fine  and  costs  were  {mid,  or  until  he  was 
dlscliarged  by  due  course  of  law. 
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We  liave  said  all  we  deem  It  necesskry  upon  tfae  point  that  the  court  allowed 
the  prosecution  to  examine  the  jurors  called  as  to  their  qualiQcations  to  sit  in 
the  case.  The  extent  of  such  examination  was  n  matter  resting  within  the 
discretion  of  the  court.  It  is  true,  mc»t  of  these  jurors  admitted  that  they 
had  bought  liquors  at  the  defendant's  saloon,  and  were,  or  liad«been,  members 
of  ihe  beer  club.  This  might  imply,  at  least,  a  probability  of  bias  or  partial- 
ity on  their  part  in  favor  of  the  defendant,  who  did  not  object  that  they  were 
unfriendly  to  falm. 

The  objection  taken  to  the  mnaAs  of  the  proaacDtlog  attonu^,  while  sum- 
ming up  the  case  to  the  Jury,  is  ntA  well  founded.  These  lemarbs  were  qoita 
rhetorical,  bnt  did  not  transcend  the  limits  allowed  oounsel  in  such  oases. 

The  instructions  asked  on  the  part  of  the  defendant.were  not  applicable  to 
the  eridenoe,  and  were  pn^ly  lefused.  It  is  idle  to  claim,  upon  the  tesU- 
mony,  that  the  defendant  mendy  acted  as  agent  for  those  to  whom  he  delivered 
liquor.  He  sold  liquor  to  these  persons,  and  was  paid  for  it.  The  evidence 
establishes  that  fact,  if  it  proves  anything.  An  agent  does  not  usually  de- 
mand pay  of  his  principal  for  delivering  to  the  latter  his  liquor  which  tlie  agent 
distributes.  Our  remarks  dispose  of  the  materia  exertions  to  the  charge  of 
the  court.  The  Jury  were  instructed  that  It  was  not  necessary  theyshould  be 
8iU;Isfled  that  the  sales  of  liquor,  if  made  at  all,  were  upon  the  precise  day 
named  in  the  complaint;  that  a  sale  made  on  any  other  day  between  the  tenth 
of  May  and  the  eleventh  of  June  would  support  the  charge.  This  was  in  ac- 
cord with  the  views  which  we  have  expressed .  What  the  learned  circuit  j  udge 
said  about  members  of  the  beer  dab  being  permitted  to  remain  on  the  jury 
could  have  done  the  defendant  no  harm.  It  was  calculated  to  provoke  com- 
ment, that  the  state  should  suffer  these  persona  to  remain  on  the  jury. 

The  learned  counsel  for  the  defendant  has  the  candor  to  admit,  practically, 
that  his  client  was  perh^w  goil^  of  the  offense  charged  against  him.  This 
admisBiim  Is  not  improvidenidy  made,  in  view  of  the  evidence,  which  con- 
clusively proves  his  guilt  beyond  aU  reasonable  doubt.  We  think  he  had  a 
fitir  trial  and  that  the  conviction  should  be  affirmed.  The  Judgment  of  the 
circuit  court  is  affirmed. 


HoFKiNS  «.  Town  or  Bush  River. 
{Supreme  Court  of  Wtaconatn.  January  10, 1888.) 

Cosn— Oh  Amu^XJjsnatomusT  Abstbaot. 

When  on  an  applloation  by  olaintiff  for  a  retaxation  of  oosta  of  printing  an  ab- 
stract, it  appears  that  It  might  have  been  reduced  one-halt,  but  was  increased  In 
part  by  anneoeuaiy  amendments  of  plidntifFs  to  the  bill  of  ezoeptionA,  the  motion 
will  be  gxaated  as  to  a  portion  of  the  printing  aUowanoe,  but  without  costs  oi  mo- 
tion. 

Motion  for  retaxation  of  costs.  For  the  opinion  on  appeal  in  this  case,  see 
S4  N.  W.  Rep.  909. 

R.  H.  Start,  for  respondent.   R.  M.  Bashford,  for  appellant 

Lyon,  J.  The  plaintiff  moves  for  a  retaxation  of  costs  for  the  alleged  rea- 
son that  the  sum  allowed  for  printing  the  abstract  of  the  case  is  excessive. 
The  abstract  contains  174  pages,  and  yet  it  is  the  common  case  of  an  action 
against  a  town  to  recover  damages  alleged  to  have  been  caused  by  a  defective 
highway.  There  is  nothing  intricate  about  the  case,  either  in  its  facts,  or  in 
the  law  governing  it.  The  abstract  would  be  greatly  improved  bycondeoBing 
it  to  one-halt  its  present  limits,  and  it  should  not  tiave  exceeded  that.  We 
would  reduce  the  sum  allowed  for  it  in  that  proportion  but  for  the  fact  that 
the  plaintiff  proposed  198  amendments  to  the  bill  of  exceptions,  most  of  which 
were  allowed.  These  amendments  swelled  the  record,  and  in  many,  if  not  in 
most  instances  unnecessarily.   Much  of  this  surplus  matter  has  found  its 
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way  into  the  printed  caBe»  and  the  &alt  Is  w  muob  the  plaintUTs  » the  de- 
fendant's. 

Under  these  eircumstancee  we  adopt  a  medium  line.  We  grant  the  naution 
without  cobt8,and  direct  tbederb  to  deduct  4^  from  tbeallowaDce  for  print- 
ing abstract  tdiCase. 


Rob  ABE  V.  Kkndall. 
(Supreme  Court  of  J^dtrosfco.  January  6, 1S8B.) 

AmuL— Prom  Jcancx— Osdbb  ro*  Addptjonal  Bmman—Tmm  or  Fruno. 

In  an  aotiou  pendiDf  befora  a  just&oe  of  tbe  peww  JndnBsnt  was  zenderad  In  fa> 
vor  of  plslntUf  and  afalnst  defendant  Defencuuit  ^puied  to  district  couit.  At  a 
BUOceealnK  term  of  toe  district  court  plaintiff  moved  toe  coart  for  an  order  requir- 
ing a  f  urtner  undertaking  on  appeal  The  motion  was  Bustalaed,  uid  defendant  or- 
dered to  give  a  further  uodertaktnff  within  25  days,  and  that,  u  not  filed  in  said 
time,  the  appeal  to  be  dismissed.  The  undertaking  was  not  filed  within  the  time 
prescribed  bv  the  order,  but  at  the  succeeding  term  of  court  defendant  appealed 
and  filed  a  showing,  in  effect,  that  the  security  upon  the  undertaking  for  appeal 
was  suffltdent,  and  asked  farther  time  in  which  to  file  additional  nnoertakln^,  if 
one  were  required-  Time  was  granted  by  the  distriot  court.  Held  no  error,  the 
first  order  requiring  the  additional  securi^  not  being  oomplled  with,  and  the  oomt 
not  having  lost  its  jaris^ction  of  the  ease. 

(Syllabus  by  the  Court.) 

Error  to  district  oourt.  Valley  county;  Xiffant,  Judge. 

Plaintiff  in  error,  William  Ho  bare,  recovered  a  judgment  against  A.  M.  Ken- 
dall before  a  justice  ot  tlie  peace  on  a  promissory  note.  The  defendant  ap- 
pealed to  the  district  court,  where  his  appeal  wiw  dismissed;  butan  ovdei  was 
afterwards  eutored  reinstating  it,  and  defendant  was  given  leave  to  defend 
the  action.   The  plaintiff  bi-ings  error. 

Jf.  Bandall  and  S.  Jfetcaife,  for  plaintiff  in  error.  A,  Jf.  RobbinSf 
for  defendant  in  error. 

Bbgsk,  C.  J.  Thia  action  was  originally  commenoed  before  a  justice  cl  the 
peace  of  Vallpy  county,  judgment  in  that  action  being  rendered  in  favor  of 
plaintiff  thei-ein.  Defendant  appealed  to  the  district  court.  Attbe  May  term, 
1886,  of  tiie  district  court,  the  plaintiff  filed  a  motion  In  which  he  moved  the 
court  to  require  defraidant  to  give  additional  aecuri^  on  the  undertaking  for 
appeal.  This  motion  was  sustained,  and  the  following  order  was  made  and 
entered  upon  the  journal:  "Now,  on  tbla  twenty-first  day  of  May,  1886,  at 
the  coming  in  of  the  court,  the  defendant,  by  his  attorney,  A.  M.  Bobbins,  filed 
an  affidavit  to  show  cause  why  he  should  not  be  required  to  give  additional  un- 
dot^ing  on  ^peal.  After  due  consideration,  the  court  ordered  that  the  de- 
fendant give  a  further  undertaking  on  appeal  witliin  twenty-five  days,  and 
that  the  defendant  should  file  said  good  and  sufficient  undertaking,  to  be  ap- 
proved by  the  clerk  of  this  court,  and  that  if  not  filled  in  said  time  this  appeal 
to  be' dismissed,  at  the  cost  of  the  appellant,  amounting  to  $18.93.** 

It  appears  from  the  record  tliat  the  additional  security  was  not  given  within 
the  25  days,  nor  at  any  time  until  the  subsequent  term  of  the  district  court, 
held  in  December,  1886,  wlien,  upon  motion  of  defendant,  furtlier  time  was 
given  in  which  to  file  additional  appeal-bond*  the  order  as  entered  upon  the 
Journal  b^ng  as  follows:  "Now,  on  tliis  twentieth  day  of  December,  1886, 
this  cause  came  on  for  hearing,  on  motion  by  the  defendant  to  be  allowed  to 
proceed  to  triitl,  and,  on  consideration  of  which,  the  same  is  sustained,  and 
the  saiddefendantjjrdered  togiveaddiliunal  security  on  theappeal-bond  within 
five  days,  the  same  to  be  approved  by  the  clerk  of  this  court. " 

Flaintift  complains  of  tiiis  last  order,  and  brings  the  caae  Into  this  court  by 
proceedings  in  error.  The  allegations  of  bis  petition  are — First,  that  the 
court  erred  in  not  denying  the  motion  of  defendant,  and  granting  furtlier  time 
in  which  to  file  amended  undertaking  on  appeal;  saoondi  the  court  erred  in 
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sustaining  the  motion;  and.  third,  the  court  erred  in  giving  defendant  five 
days  in  which  to  flle  said  undertaking.  The  contention  on  his  partis  that 
the  order  of  May  2l8t,  not  being  comi>lied  with,  the  cause  was  disinissed,  and 
the  court  had  no  jurisdiction  or  authority  to  make  the  subseqnentorder.  The 
defendant  in  error  filed  his  motion  in  this  court  to  qaash  tlie  proceedings  in 
error,  and  strike  the  case  from  the  docket,  for  the  reason  that  a  flnul  judgment 
bad  not  been  rendered  In  the  district  court,  as  appears  from  t)ie  record. 

The  real  question  presented  by  the  petition  in  error  is  whether  the  order 
of  the  twenty-first  day  ci  May  was  a  final  order,  and  had  the  effect  of  dismiss* 
ing  the  case,  its  terms  not  bting  complied  wiUi.  The  question  presented  by 
the  motion  is  identical  with  ttiat  by  the  petition  in  error.  The  motion  will 
therefore  not  be  considered  and  the  ease  will  be  disposed  of  upon  its  merits. 
If  the  order  of  May  2lBt  was  Hnal,  and  the  failure  of  defendant  to  comply  with 
its  terms  by  the  day  fixed  had  the  effect  of  dismissing  the  case,  it  is  apparent 
that,  at  the  subsequent  term  of  court,  no  jurisdiction  could  be  had  in  the  prem- 
ises, and  the  order  complained  of  by  plaintiif  in  error  in  this  court  would  be 
void.  But  we  do  not  think  that  order  was  final.  The  motion  then  pending 
before  the  conrt  was  to  require  additional  security  on  the  appesd-bond.  This 
motion  was  sustained  and  the  securtty  required.  The  lime  within  which  the 
security  could  be  given  ortbeamended  undertaking  filed,  was  fixed  at25daya^ 
the  language  of  the  order  being,  "that  if  not  filed  in  said  time,  this  appeal  to 
t>e  dismissed,"  etc.  Had  the  25  days  expired  during  the  session  of  the  court, 
it  would  have  been  proper  for  the  court,  upon  its  attention  being  called  to 
the  fact  that  the  amended  undertaking  had  not  been  filed,  to  enter  a  final  order 
of  dismissal,  and  the  case  would  then  have  been  dismissed.  Court  was  not  in 
seasion  at  the  expiration  of  the  time,  and  no  action  was  taken,  so  far  as  the 
record  before  us  discloses,  until  the  next  term  of  court,  in  December  follow- 
ing. 

Section  1016,  Civil  Code,  provides  that  in  "any  proceedings  on  appeal,  when 
tlie  surety  on  the  undertaking  shall  be  insufllcient,  or  such  undertaking  is  in- 
snflScient  in  form.  It  shall  be  legal  for  the  court,  on  motion,  to  oi'der  a  change 
or  renewal  of  such  undertaking,  and  direct  the  same  to  be  ceHified  to  the  jus- 
tice of  the  peace  from  whose  judgment  the  appeal  was  taken,  or  that  it  t>e  re- 
corded in  said  court."  Under  the  provisions  of  this  section,  it  was  entirely 
competent  for  the  district  court  to  order  a  renewal  of  the  undertaking,  and 
thatthe  sameshould  be  filed  In  that  court.  It  was  competent  for  the  court,  in 
making  the  order,  to  attach  thereto  the  additional  order  dismissing  the  action 
in  case  the  bond  was  not  filed;  and  had  the  court  seen  proper,  in  the  exercise 
of  its  discretion,  to  have  adhered  to  tiie  order  of  dismissal,  and  refused  to  al- 
low the  filing  of  an  amended  undertaking  at  the  next  term,  it  would,  no  doubts 
have  been  proper  so  to  do,  in  case  its  discretion  was  not  abused. 

In  the  order  of  May  21st  the  right  of  defendant  to  file  an  amended  under- 
taking might  have  been  cut  off,  and  the  cause  dismissed  at  the  December 
term;  but  the  district  court,  doubtless  in  furtherance  of  justice,  saw  proper 
to  penpit  the  additional  bond  to  be  filed.  In  this  we  can  see  no  error.  There 
is  no  statutory  provision  covering  cases  of  this  hind ;  neither  have  there  been 
any  adjudications  In  this  state  upon  this  question,  but,  so  far  as  we  are  ad- 
vised, the  practice  throughoat  the  state  has  been  in  aocordanee  with  the  pro- 
ceedings of  the  court  below. 

No  error  appearing,  the  order  of  the  district  ooait  is  affirmed. 

(The  other  judges  rancur.) 

State  etc      Cttt  of  Norfolk  v.  Baboooe. 
{Supreme  Court  qf  Kdrrailta.  January  6, 1888.) 

llUNICIFAL  CORFOTUTIOya — CONBTBUCnON  OF  SBWEBft— POWBB  TO  IbSUX  B0NS8. 

Section  89,  c.  14,  Comp.  St.  1887,  confers  upon  cities  of  the  second  class,  having 
more  than  1,000  and  lesa  tlian  5,000  Inhabitants,  tha  right  to  make  regulations  to 
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Beoure  the  general  health  of  the  dtv,  and  to  oonBtruct  sewers,  and  to  reenlate  tbeir 
OSB.  Under  this  authority,  It  was  Held  that,  when  it  became  neoeaaaiT  ror  the  dtj 
of  N.  to  constract  a  sewer  for  the  purpose  of  draining  Burplua  water  from  Its  prin- 
cipal street,  it  had  the  power  to  provide  the  necessary  money  to  pay  for  the  ■ame 
by  the  isBuanoe  of  its  bonds;  such  power  beinf  Inotdent  to  ud  neoesiary  for  the 
carryiuK  out  oS  the  authority  exjur^sly  granted. 
iSvllabiu  by  the  Court-) 

JIfandamtu.  This  is  a  proceeding  to  determine  the  validity  of  oertain  bonds 
issued  by  the  city  of  KoHoA  for  tlie  purpose  of  constructing  a  sewer.  The 
bonds  were  issued  in  due  form,  and  presented  to  the  state  auditor,  H.  A..  Bab- 
oock,  for  registration  and  certification.  The  auditor  refused  to  register  and 
certify  them,  on  the  ground  that  the  city  of  Norfolk  was  a  city  of  the  second 
class,  and  unauthorized  to  issue  such  bonds  under  the  statute.  The  city  of 
Norfolk  applies  to  the  supreme  court  for  a  writ  of  mandamus  to  compel  the 
auditor  to  register  and  certify  the  bonds. 

F.  P.  Wigton,  for  relator.   The  Attomeg  General,  for  respondent. 

Bbese,  J.  This  action  is  submitted  under  the  provisions  of  section  567, 
Civil  Code;  the  necessary  affidavit  that  the  proceeding  is  in  good  faitli,  to  de- 
termine the  rights  of  the  parlies,  being  Aled.  The  controversy  is  in  relation 
(o  certain  bonds  issued  by  the  city  of  Norfolk  for  the  purpose  of  constructing 
a  sewer.  The  bonds  were  issued  in  due  form,  and  presented  to  the  auditor 
for  registration  and  certification.  That  officer  declined  to  register  and  certify 
the  bonds,  "solely  on  the  ground  that  cities  of  the  second  class,  having  less 
than  five  thousand  inhabitwts,  are  not  authorized  to  issue  bonds  to  aid  in  the 
construction  of  sewers  as  works  of  internal  improvunent."  Tbe  cause  is 
submitted  upon  an  agreed  statement  of  facts,  which  is  as  follows:  "The  re- 
lator is,  and  for  more  than  a  year  last  past  has  been,  a  municipal  corporation, 
duly  organized  under  the  laws  of  Nebraska;  a  city  of  the  second  class,  of  over 
one  thousand  and  less  than  Ave  thousand  inhabitants.  On  the  first  day  of 
April,  1887,  the  assessed  valuation  of  the  relator  was  not  less  than  d285,60U. 
Tlie  relator  has  no  bonded  indebtedness  prior  to  the  bonds  herein  sought  to 
be  registered.  The  annexed  transcript,  marked  '  Exhibit  A,'  which  is  incor- 
porated into  and  made  a  part  of  this  stipulation,  is  a  true  and  accurate  history 
and  transcript  of  all  things  connected  with  and  pertaining  to  the  voting  of 
$8,000  of  bonds  of  said  relator  on  tlie  second  day  of  September,  1887,  for  t)ie 
purpc»e  of  constructing  sewers  in  said  city.  The  bonds  referred  to  in  said 
transcript  have  l>een  duly  issued  by  the  relator,  and  submitted  to  defendant, 
who  is  auditor  of  public  accounts,  for  registration;  but  defendant  refused,  and 
still  refuses,  to  register  said  bonds,  solely  .on  the  ground  that  cities  of  the  sec- 
ond class,  having  less  tlian  five  thousand  inhabitants,  are  not  authorized  to 
issue  bonds  to  aid  in  the  construction  of  sewers,  as  works  of  internal  improve- 
ments." The  application  is  for  a  mandamus  to  compel  the  auditor  to  regis- 
ter and  certify  the  bonds.  That  officer,  not  being  saUsfied  as  to  his  duty,  de- 
clined to  act,  and  submits  tbe  question  to  this  court  for  its  decision. 

As  the  city  of  Norfolk  is  a  city  containing  more  than  1,000  and  less  than 
5,000  inhabitants,  its  authority  must  be  decided  under  the  provisions  of  the 
the  first  division  of  chapter  14.  Gomp.  St.  1887,  and  by  the  provislona  of  sub- 
division 26  of  section  89  of  that  act.  It  is  under  that  section  that  cities  of 
the  second  class,  in  their  corporate  capacities,  are  authorized  and  empowered 
to  enact  ordinances  "to  construct  and  keep  tn  repair  onlverts,  drains,  sewers, 
and  cesspools,  and  to  regulate  the  use  thereof."  TheijueBtion  here  presented 
is,  does  the  conferring  of  this  power  upon  the  municipality  authorize  it  to 
Issue  bonds  for  the  pur{>ose  of  aiding  in  the  coostmctton  of  aewws? 

Upon  the  argument,  it  was  contended  on  the  part  of  the  respondent  Uiat 
subdivision  3  of  section  69  of  the  same  chapter,  which  provides  that  the  ex- 
penses of  constructing  bridges,  culverts,  and  sewers  shall  be  defrayed  out  of 
the  general  fund  of  the  city  or  village,  not  to  exceed  two  mills  of  the  levy  for 
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^neral  parposm,  gorerns.  We  think  this  proTlsIon  must  be  held  to  apply  to 
villages  of  the  character  named  in  section  40  of  the  same  chapter,  and  con- 
taining not  leas  than  2U0  nor  more  than  1,500  (1.000?)  inhabitants,  and  not 
"to  section  39,  now  under  oonslderaUon;  therefore  the  question  of  the  power 
to  issue  bonds  must  be  decided  upon  subdivision  26  above  named.  The  prop- 
4MitioD  submitted  to  and  voted  upon  by  the  inhabitants  of  the  d^of  Nortdk 
-WHS  that  of  issuing  the  bonds  of  the  <d^i  in  the  sum  of  $8,000,  tor  the  purpose 
of  aiding  in  the  construction  of  a  sewer  along  and  beneath  Norfcdk  avenue,  by 
■Bald  city,  and  the  neceosafy  grading  therefor,  and  running  east  on  the  north  side 
of  said  li'orfolk  avenae,  to  the  north  fbrk  of  the  Elkhorn  river.  It  will,  there- 
fore, be  seen  that  the  purpose  of  the  issuance  of  the  bonda  was  to  raise  mon^ 
to  construct  the  aewer  under  this  principal  street  and  for  the  purpose  of  grad- 
ing the  street.  By  the  subdivision  of  section  89,  above  rtfernd  to,  the  (dty  is 
authorized  to  construct  and  keep  in  repair  culverts,  drains,  sewers,  and  cess- 
pools. Considerable  ^tention  was  given  in  the  argument  of  the  case  to  the 
proposition  that  the  sewer  alluded  to  was  intended  as  and  for  the  purpose  of 
draining  the  avenue  referred  to,  and  carrying  off  the  surplus  water  accumu- 
lating thereon.  This  subdivisicm  confers  upon  the  mumclpality.  in  express 
terms,  the  right  to  construct  the  sewer,  and  we  think  it  may  safely  be  said  that. 
evsQ  without  statutory  authority,  the  right  to  improve  the  street  in  such  a 
way  as  to  make  it  passable  at  all  seasonsof  the  year  would  bean  inherent  right 
vested  in  tlie  municipality  witliout  express  statutory  authority  tlierefor.  But 
-without  discussing  this  proportion,  we  will  simply  inquire  whether  the  ex- 
preas  authority  to  cons^ct  a  sewer  wlU  carry  with  It  an  impUed  authority  to 
issue  bonds  to  aid  in  doing  so. 

The  authorities  upon  this  subject  are  sutffltantially  uniform,  some  of  which 
will  be  briefly  noticed.  In  City  of  WpandvtU  v.  Zeltz,  21  Kan.  649,  which 
was  an  action  to  recover  upon  certain  bonds  issued  by  the  city  denominated 
"Sidewalic  Bonds,"  it  was  held  that  the  city  had  the  power  to  issue  the  bonds 
In  payment  for  the  building  of  sidewalks,  notwitlistanding  the  fact  that  the 
money  to  be  obtained  with  which  to  pay  the  bonds  had  to  be  collected  as  per- 
sonal tax  from  the  abutting  lot-owners.  The  act  under  which  the  city  gov- 
ornmeut  had  issued  the  bonds  was  to  the  effect  that  the  city,  acting  under  its 
provisions,  was  authorized  and  empowered  lo  enact  ordinances  for  the  pur- 
pose of  opening  and  improving  streets,  avenues,  alleys,  and  making  sidewalks 
within  the  city.  The  right  of  the  city  to  pay  its  moneys  for  the  construction 
of  sidewalks  was  not  questioned;  but  it  was  contended  that  since  the  cliarter 
provided  ttiat  for  making  and  repairing  sidewalks  the  assessments  should  be 
made  on  lots  abutting  on  the  improvement,  therefore  the  dty  could  not  issue 
bimds  in  the  first  instance  for  the  construction  of  the  sidewalk.  But  it  was 
held  that  the  corporation  being  authorized  in  general  terms  to  build  the  side- 
walk, without  specification  of  the  manner  or  means,  it  necessarily  followed 
that  it  could  contract  with  some  person  to  furnish  the  material,  and  provide 
the  labor,  to  be  paid  for  upon  the  completion  of  the  work ;  add  that  tlie  city 
had  the  power  to  agree  upon  the  mode,  terms,  and  time  of  payment,  and  to 
give  suiiable  acknowledgment  of  indebtedness  by  bond,  note,  or  other  con- 
tract. In  Desmond  v.  City  of  Jefferson,  19  Fed.  Rep.  483,  it  was  held  that, 
where  the  charter  of  the  city  empowered  it  to  organize  a  fire  department,  and 
regulate  the  same,  and  adopt  such  other  measures  as  should  conduce  to  the 
welfare  of  the  city,  the  city  was  authorized  to  purchase  a  fire-engine,  and  issue 
Its  negotiable  bonds  therefor.  Infi'tate  v.  City  of  Madison,  7  Wis.  582,  where 
the  charter  of  the  city,  in  express  terms,  conferred  upon  it  the  power  to  es- 
tablish and  regulate  boards  of  health,  provide  hospital  and  cemetery  grounds, 
and  regulate  the  burial  of  the  dead,  it  was  held  that  the  city  was  authorized 
to  purchase  the  ground,  and,  if  necessnry,  the  common  a>uncii  could  issue 
the  bonds  of  the  city  to  pay  for  them ,  the  right  to  issue  such  bonds  bdng  implied 
from  the  authority  to  purchase  the  ground. 
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In  Mills  V.  ffleagon,  11  Wis.  498,  It  was  held  that,  where  the  chatter  of 
a  municipal  curporation  confers  power  to  parehase  fire  apparatus,  cemetenr 
grounds,  establish  maiiceta.  And  mai^  other  things  fen*  the  oonsnmmation  ot 
which  mon^  would  be  a  necessary  means,  it  would  also.  In  the  absence 
any  posittve  restriction,  confer  power  to  borrow  money  as  an  incident  to  the 
execution  of  these  general  powers.  In  Olarke  v.  8<Aool-J>i9U  Ifo.  7,  S  R.  I. 
199,  it  was  held  tb»b  the  corporation  might  bind  itself  by  an  evidence  of  debt 
In  a  negotiable  form  for  any  debt  contracted  in  the  course  of  its  legitimate 
basinesn,  in  the  exercise  of  the  authority  oonffsrred  bylaw.  Hat^ard  t.  8ad- 
dttr,  (K.  Y. )  10  K.  E.  Rep.  426,  was  a  case  where  the  oounty  aotborUaea  were 
authorized  liry  law  to  lay  ont  and  oonstmot  streets  and  avennea,  and  provide 
for  the  estimate  and  award  of  damages,  and  for  the  payment  of  them,  and  all 
other  charges  and  expenses  necessaiy  to  be  incurred.  By  a  limited  or  general 
assessment,  the  tuperrisors  had  the  power  to  issue  bonds  running  from  two 
to  six  years,  to  raise  money  to  pay  for  the  awards  and  damages  made  in  antio- 
ipation  of  tlie  oollecUun  of  revenue*  by  the  specif  or  general  assessment 
made.  The  statute  conferred  the  right  to  issue  bonds  for  the  purpose  ot 
buildmg  bridges,  purchasing  turnpike  roads  or  toH-bridges,  buying  lumber 
for  towD  hall,  and  constructing  the  same,  including  cemeteries,  but  not  in- 
cluding the  payment  of  damages  to  real  estate  by  the  laying  out  and  construc- 
tion of  streets  and  avenues  thereon.  But  it  is  held  ihtX,  practically,  the  town 
was  authorized  to  incur  the  debt  to  the  land-owners;  it  was  made  responsible 
for  its  payment,  and  authorized  to  provide  the  necessary  means  therefor;  and 
therefore  the  supervisors  had  the  authority  to  issue  bonds  to  raise  the  money. 
In  Kelleji  v.  Mayor,  etc.,  4  HiU,  263,  it  was  held  that  the  municipal  corpora- 
tion might  issue  negotiable  paper  for  a  debt  contracted  in  the  course  ot  its 
proper  business,  and  no  provision  in  its  charter  or  elsewhere  merely  directing 
a  certain  form,  in  affirmative  words,  should  be  considered  as  taking  away  tfato 
power.  And  the  same  was  h^d  in  M<m  v.  Oakley,  2  Hill,  265.  See,  also, 
upon  this  same  snbject,  StaU  v.  Town  of  ChUUmthe,  7  Ohio,  355. 

In  addition  to  the  express  powers  conferred  by  the  subdivision  above  quoted, 
the  city  had  authority,  under  subdivision  6  of  the  same  section,  to  make  regu- 
lations to  secure  the  general  health  of  the  city;  anddoubtless,  forthis  purpose, 
the  right  to  construct  sewers  is  also  given.  If  it  becomes  necessary  for  the 
bealtti  and  convenience  of  the  city  to  drain  the  principal  streets  by  the  use  of 
under-ground  drains  or  sewers,  the  power  is  given,  in  express  terms,  to  do  so. 
To  say  that  this  power  existed,  but  that  the  means  to  make  it  effective  had 
been  withheld,  would  simply  destroy  the  authority  and  nullify  the  legislative 
grant.  I  We  are  fully  aware  of  the  necessity  for  great  care  in  tlie  exercise  of 
the  right  to  borrow  money  by  municipal  corporations,  and  that  the  power  so 
to  do  should  nc^.  be  held  to  have  been  conferred  except  when  expivssly  given, 
or  when  absolotetv  ueoessary  to  carry  out  and  make  effective  l^e  powers  ex- 
pressly conferredi 

We  think  tlf9  present  case  falls  clearly  within  the  latter  class,  and  that  tlie 
bonds  were  legally  issu*^.   The  writ  will  therefore  be  allowed. 
(The  other  Judges  concur.) 


Bud  or  VoxiOin  85w 
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Nora.  A  itar  (*)  indicates  that  the  ease  referred  to  Is  annotated. 


Abandonmeiit. 

M  wife,  see  muband  mid  Wift,  8, 4. 

ABATEMENT  AND  BB- 

VIVAIi. 

Objections  to  JurisdJction,  see  Appsarunee. 

Otiher  nilt  pending* 

1 .  To  maintain  the  defense  of  the  pen- 
dency of  another  suit  for  the  same  caase  of 
action.  It  mast  be  afflrmativelj  proved  that 
the  suit  is  ttiU  pending. — Phelps  Winona 
&  St  P.  By.  Co.,  (MinnOm 

Death  of  party — Subetltutlon. 

2.  After  the  appraisement  of  damages 
snflered  hj  an  abutting  property  owner  oy 
reason  of  a  change  of  grade  had  been  re- 
ported to  and  accepted  by  the  oitr  council, 
the  owner  died.  Held,  that  his  aamlnistra- 
triz,  and  not  his  heirs,  was  the  proper  par- 
tT  to  be  substituted  in  his  place  in  the  lur- 
ther  proceedings  by  appeu,  etc.,  as  it  was 
then  an  interest  In  personal  property  which 
vas  In  Utigation.--ConkUn  v.  City  of  Eeo- 
kak,(Iowa,}444. 

Auuuvrioif. 

What  oonstttates. 

1.  In  order  to  constitute  a  "taking,** 
within  the  meaning  of  Pen.  Code  Minn,  g 
340,  Bubd.  1,  it  la  not  necessary  that  it 
should  appear  that  force  orTlofence  vas 
used.  It  may  be  accomplished  by  persua- 
sioD,  enticement,  or  device.  Bat  it  must 
not  only  appear  that  the  female  was  t^en 
away  or  induced  to  leave  through  the  act- 
ive influence  or  persuasion  of  the  accused, 
but  it  must  also  appear  that  it  was  done 
for  the  illicit  punrose  forbidden  by  the 
statute.— State  v.  Jameion,  (Minn.)  112. 

Indictment. 

2.  In  an  indictment  for  abduction,  un- 
der Pen.  Code  Minn,  g  240.  sudd.  1,  It  Is 
not  neoeiiaiT  to  allege  that  the  taking  was 
irithout  the  consent  of  the  parent  m  gnard- 
ian,  but  it  Is  proper  to  state  from  whose 
onstody  the  female  was  taken.— Id. 
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AbstraotB  of  Title. 

Right  to  make,  see  Reccrds,  1. 

AOOOSD  AND  SATISPAO* 
TION. 

See,  also,  Oompromitd;  Atytmnf/  Beteate 
and  IHteharge. 

Consideration. 

1.  A  debtor  and  creditor  had  an  account- 
ing, and  the  latter  agreed  to  accept  certain 
property  of  the  former  In  full  satisfaction 
of  his  debt;  but  the  property  was  valued 
by  them  at  eight  dollars  less  than  the 
amount  of  the  debt,  which  difference  was 
disregarded,  and  the  agreement  above  en- 
tered Into.  Held,  that  the  rule  that  accept 
ance  of  part  payment  of  a  debt  Is  no  cod- 
slderation  for  the  release  of  the  whole  debt, 
has  no  application  to  such  a  case  wbere 
property  IB  accepted  In  paymenL— Hasted 
V.  Dodge,  (Iowa.)  46S. 

a.  Aiterthe  rleht  to  redeem  certain  prop- 
erty from  tax  sale  had,  as  the  parties  sup- 
posed,  expired,  and  the  tax  title  become  ab- 
solute, the  parties  made  an  arrangement  in 
accordance  with  which  the  former  owner 
quitclaimed  a  part  of  the  land  to  the  tax- 
sale  purchaser,  and  the  latter  Quitclaimed 
the  remainder  to  the  former.  There  was 
no  fraud  or  mistake  of  facts.  Held  to  be  a 
compromise  of  their  nipeetlTe  rights  in 
the  land,  and  that  at  vaeb.  it  will  De  up- 
held, although  a  subseqaent  jndicial  de- 
cision diows  the  rights  of  the  parties  to 
be  different  from  wuat  they  supposed.  — 
Hall  V.  Wheeler,  (Minn.)  877. 

Xmpeaohment. 

8.  In  an  action  on  an  insurance  policy, 
plaintiff  claimed  that  an  alleged  accord  and 
satisfaction  was  effected  by  defendant's 
fraud.  H4ld,  that  plaintiff  cannot  recover 
unless  he  shoirs  repayment  or  tender  of 
the  money  received  before  suit  brouebt.— 
Pangbom  v.  Continental  Ins.  Co.,  (Mich.) 
814. 

4.  Where  plaintiff,  In  a  settlement  with 
defendant,  overpaid  him,  on  account  of  the 
fraudulent  itataments  of  defendant,  he  can 
recover  back  such  a  snm  as  will  reduce  his 
payment  to  the  amonnt  he  would  have 
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beeD  required  to  pay  on  an  accouoting  be- 
tween the  parties.— Wells  t.  McOeoch, 
(Wii.)  789. 

S.  Where  a  contract  importing  tg  settle 
all  differences,  "of  whatever  name  or  nat- 
ure, "  la  complete  in  itself,  and  was  after- 
wards fully  performed,  and  a  suit  in  chan- 
cery at  that  time  pending  between  the  par- 
ties was  discontinued,  evide&ca  cannot  be 
Introduced  to  show  that  It  waa  only  a  par- 
tial settlement,  and  that  the  matters  in 
controTer«y  In  the  chancery  auit  were  not 
included.  —  Freeman  t.  Freeman.  (Mich.) 
887.» 

Aooountiiis. 

See  JBTvi^,  8. 

ACTION. 

Bee,  also.  Abatement  and  Bmiwal;  Limita- 
tion of  Aetioju;  Partietj  PleiuUng;  Vmut 
in  Oiea  Cat^;  WriU, 

By  and  againat 

Assignee,  see  Auianmeni,  8. 
Corporations,  see  C<trporatu>n$t  4 
Infants,  see  infanejf,  8. 
Mnnicipal  corporation!,  lee  J^nie^pal 
CorpcraU'imt,  26. 
Partners,  see  Partnerthip,  17, 
For  price,  see  SaU,  13-10. 
On  bills  and  notes,  see  ifiyoffalUs  Ijutm- 
mentt,  8,  4. 
Insnrance  policies,  aw  ItuvroMt,  11-18. 
Bonds,  see  Bonda. 
Contracts,  see  Contracta,  11-18. 
Particular  forms,  see  A$»auUand  Battery,!; 

Astumpait;  Oreditora'  Bill;  Beath  by 
.  Wrongfui  Att;  Deceit:  Divorce;  Eject- 
ment; Injunction;  Libel  and  Slander;  Ma- 
iieioua  Proaecution;  Negligence;  Nuitance, 
S,  4;  PartMon;  Qwetmg  TUU;  Replevin; 
JSpeeific  Pw/ormancej  Treepaat;  TVtwsr 
<ind  Oammtfiion. 

Joinder  of  causes. 

1.  A  cause  of  action  for  money  wrong- 
fully withheld  ia  properly  Joined  with  one 
for  money  wrongfully  or  fraudulently  ex- 
acted and  paid.--Kraemer  t.  Deustermaun, 
(Minn.)  276. 

2.  A  complaint  alleged  that  defendant, 
in  order  to  induce  plaintifC  to  purchase  cer- 
tain shares  of  mining  atocic,  had  made 
certain  representations  concerning  the 
mine;  and  also  that  defendant  had  to  the 
same  end,  bv  an  instrument  in  writing, 
warranted  tnat  no  assessments  had  been 
made,  or  were  soon  to  be  made,  against  said 
Btoclc.  Held,  that  this  was  not  a  misjoin- 
der of  causes  of  action,  and  a  demurrer  to 
the  complaint  on  that  ground  would  not 
Ue.— Humphrey  t.  Mwriam,  (Minn.)  865. 

Adjoununent. 

Bee  JiutttfM  ^tt«  AoM,  8b 


AdT«rBe  Po— o— ton. 

Bee  J^tuMiX,  8-5;  UmStaHon  Ax^^ 
8,  8. 

Alimony. 

Bee  Divorce,  8-6. 

Animal  B. 

Live-stock  shipments,  see  Carriers,  8.  4. 
Stock-killing  cases,  see  Bailroad  Comp^ 
niea,  21-2C 

AFFBAZi. 

II.  RE<iuisrrBS. 
IIL  Pbacticb. 
IV.  Hbtikw. 

y.  BFFBCT  OV  APPBAIh 

VI.  DBCision. 

Bee,  also,  CerUorari;  Orkainal  Lena,  82-S8 

Sxeeptiona,  BOt  of;  New  Trial 
Costs,  see  Coaia,  S-8. 

From  allowance  of  claim  againat  estate, 

see  Exeeutora  and  Adminiatratore,  7-10. 
Notice,  see  Muuieipal  Carperation,  21, 

L  Affbuutb  JuBxanxorioH. 

Appealable  orders. 

1,  An  order  of  the  district  court  dismiss* 
Ing  an  application  for  the  settlement  of  a 
bin  of  exceptions  is  not  appealable. — Rich- 
ardson V.  Rogers,  (Minn.)  270. 

3.  An  order  for  final  judgment  for  plain- 
tiff, and  denying  defendant's  motion  for 
Judgment,  does  not  determine  tlie  action 
and  is  not  appealable  under  Rev.  SL  Wis. 
§8069.— Murray  v.  Scribner,  (Wis.)  811. 

8.  An  order  dismissing  an  appeal  from  an 
order  of  the  town  supervisors  laying  oat 
a  highway,  and  from  their  award  of  dam- 
wes,  ia  appealable  under  Gen.  St  Minn. 
1878,  c.  66,  §  8,  subsec.  S,  as  "an  order 
which  In  effect  determines  an  action  and 
prevents  a  Judgment  from  which  an  appeal 
might  be  taken. " — Town  of  Haven  v.  Or- 
ton,  (Minn.)  264. 

Vtom.  jnstloes*  ootuts. 

4.  A  party  who  has  appeared  in  an  ac- 
tion before  a  justice  of  the  peace,  and  en- 
tered into  an  agreement  continuing  the 
cause,  may  appeal  from  the  judgment  ren- 
dered against  him  before  au^  Jastice. 
Cleji^om  V.  Waterman,  16  Neb.  280,  SO  N. 
W.  Rep.  686.  877;  Ctippen  v.  Church,  17 
Neb.  806,  22  N.  W.  Bep.  067.— Smith  t. 
Borden,  CKeb.)  818. 

In  gensraL 

6.  Where  defendant  denuared  to  plain- 
tUTa  petition  in  squi^  as  not  stating  facta 
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aafflcfent  to  conaUtnte  a  oanfla  of  action, 

and  the  demurrer  was  tustained,  neither  a 
motion  for  a  new  trial,  nor  bill  of  excep- 
tiona,  was  neceesaiy  in  order  to  obtain  a 
reviev  in  the  aaprvue  oourL— Hays  t. 
Mercier.  (Neb.)  m. 

TFime  of  taking. 

6.  For  the  purposes  of  an  appeal  a  judg- 
ment is  not  perfected  until  tne  coats  are 
duly  taxed  and  Inserted.— Richardaon  t. 
Rogers,  (Minn.)  270. 

Kotioe. 

7.  An  appeal  taken  by  one  of  several  co- 
parties  from  a  judgment  taxing  costs 
against  all  of  them  cannot  be  considered, 
unless  notice  has  been  served  upon  the 
other  co-partiee;  for  a  modification  of  the 
Judgment  as  to  one  co-party  would  affect 
the  rights  of  all  the  others. —Moore  r.  Held, 
(Iowa.)  023. 

8.  Code  Iowa.  %  8174.  provides  that  "a 
part  of  several  co-parties  may  Ht)peal,  but 
in  such  case  they  must  serve  notice  of  the 
appeal  upon  all  the  other  co-parties. "  Bee- 
tions  817o  and  8179,  however,  provide  that 
an  appeal  is  taken  by  serving  notice  on  the 
adverse  party  or  his  agent,  and  that  the  ap- 
peal is  perfected  when  sacb  service  is  made, 
and  the  clerk's  iees  secnred.  Where  an 
appeal  was  duly  taken  by  two  of  several 
co-parties,  but  without  service  of  notice  on 
the  other  co-parties,  held,  that  the  court 
had  jurisdiction  to  determine  such  ques- 
tions as  only  affected  the  interests  of  ap- 
pellants and  the  adverse  party.— Id. 

9.  If  notice  of  appeal  from  an  order  of 
the  town  snpervisors  laying  out  a  higbway 
has  been  actually  served  upon  the  chair- 
man of  the  board,  the  mere  fact  that  proof 
of  Bucb  service  has  not  been  filed  with  the 
clerk  of  the  district  court  is  no  ground  for 
dismissing  the  appeal,  there  being  nothing 
in  the  Minnesota  road  law  "  requiring  the 
filing  of  such  proof,  and  if  the  notice  of 
appeal  describes  the  order  and  the  high- 
wi^soas  to  fully  Identify  it,  and  apprise 
the  Buporvisors  beyond  the  possibility  of 
mistake  what  Is  appealed  from,  it  is  suf- 
ficient, although  it  misstates  the  exact  date 
of  the  order.— Town  of  Haven  t.  Orton, 
(Minn.)  264. 

Bond. 

10.  A  town  is  a  ''municipal  corporation" 
within  the  meaning  of  Itev.  St.  Wis.  § 
8062.  which  provides  that  no  undertaking 
need  be  given  upon  an  appeal  taken  by  a 
municipal  corporation.— Miller  t.  Town  of 
Jacobs,  (Wis.)  834. 

11.  Rev.  Bt.  Wis.  §  4033,  provides  that, 
on  appeal  from  the  eounty^ourt,  the  party 
appealing,  "other  than  an  executor,  guard- 
ian, administrator,  or  trustee,"  shall  file 
ft  bond;  A  guardian,  having  a  bond  for 
|2U0^  waa  ordered,  on  an  aoooantlng,  to 


pay  his  ward  $1,837.10,  and  a|)pealed  to  the 
circuit  court.    Held,  that  the  appeal  re- 

?uired  no  bond  to  be  filed  by  the  guardian; 
ollowing  Stinaon  v.  Leary,  84  N.  W.  Rep. 
68.— Tompkins  v.  Page,  (Wis.)  S68. 

13.  If  the  condition  of  an  appeal-bond 
aubstaotially  covers  the  provisions  of  the 
statute,  anil  secures  to  the  respondent  all 
tliat  the  law  designed  for  him,  it  is  suffi- 
cient, although  not  In  the  exact  words  of 
the  statute.— Rile V  v.  Mitchell.  (HiDn.)473. 

18.  In  an  appeal  from  the  probate  court 
to  the  district  court,  under  Qen.  St.  c.  58, 
a  defect  in  tbe  appeal-bond  in  being  exe- 
cuted by  only  one  surety  does  not  go  to  the 
jurisdiction  of  the  appellate  court  over  the 
subject-matter,  but  is  a  mere  irregularity, 
which  the  respondent  may  waive,  or  which 
the  district  court  may  allow  to  be  remedied 
by^unending  tiie  bond  or  filing  a  new  one. 

ni.  FBAcnoa. 

Anignmentfl  of  error. 

14.  Assignments  of  error  not  designating 
tbe  partlcnlar  errors  objected  to.  as  re* 
qnired  by  Code  Iowa,  §  8207,  cannot  be 
considered.  —  Wadsworth  v.  First  Nat 
Bank,  (Iowa,)  604. 

15.  Under  Code  Iowa,  g  2789,  exceptions 
to  the  iostrnctions  of  the  trial  court  must 
state  specifically  the  grounds  upon  which 
they  are  based.— Brants  t.  Marcus,  <Iowa,) 
115. 

16.  On  objection  made  to  the  admission 
of  evidence,  where  no  reason  is  assigned, 
tbe  appellate  court  will  not  reverse  the  rul- 
ing of  the  court  admitting  It. — Merkle  v. 
Township  of  Bennington.  (Mich.)  846. 

17.  A  separate  exception,  made  in  gen- 
eral terms,  to  each  one  of  the  findings  of 
fact  by  tbe  coort,  is  sufficient  to  have  the 
questions  reviewed  on  appeal.— County  of 
MUwankee  t.  Bchandein,  (Wis.)  887. 

Record. 

18.  Tbe  misconduct  of  counsel  in  argu- 
ment to  tbe  jury  should  be  brought  up 
by  bill  of  ezceptioDB,  and  not  by  amdavits 
and  counter- afSdavits. — Rayburn  v.  Cen- 
tral Iowa  Ry.  C^>..  (Iowa,)  QOti. 

19.  Assignmenti  of  error  were  based  up- 
on the  insufflciency  of  the  evidence,  and 
plaintiffs  bad  90  days  in  which  to  file  a 
bill  of  exceptions.  A  bill  filed  within  the 
time  allowed  did  not  certify  tbe  evidence 
taken  at  the  trial,  a  copy  of  which  waa. 
however,  certified  by  the  judge  and  filed 
afterwards.  SM,  that  the  evidence  did 
not  constitute  a  part  of  the  record.— Wads- 
worth  V.  First  Nat.  Bank.  (Iowa,)  504. 

20.  The  fact  that  an  appellant's  abstract 
incorrectly  designates  the  judge  making 
the  certificate  of  the  evidence,  can  have 
no  effect  in  the  determination  of  tbe  ap- 
peaL— Wilson  t.  Russell,  (Iowa,)  493. 
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Appeals  flrom  JnsttoM'  ooorts. 

21.  On  appeal  from  a  Jiutice  to  the  dis- 
trict court,  appellee  at  a  aucceeditig  term 
obtained  an  order  that  appellaot  nve  an 
additional  undertaking  withlD  S6  dayi,  or 
his  appeal  be  dUmiased.  No  undertaking 
was  flled,  but  at  the  next  term  appellant 
made  showine  that  his  undertaking  was 
sufficient,  ana  asked  for  fnrther  time  to 
file  an  additional  one  If  required.  Held,  no 
error  to  grant  this  request,  the  first  order 
not  having  been  obeyed,  and  the  court  not 
having  lost  jurisdiction.— Robare  t.  Ken- 
dall, (Neb.)  940. 

23.  Under  section  1008  of  the  Kebraska 
Code  as  it  existed  in  1885,  a  party  appeal- 
ing from  the  judgment  of  a  Justice  oi  the 
peace  had  until  the  second  day  of  the  sqc- 
ceedluK  term  of  the  district  court  In  which 
to  file  the  transcript,  and  the  plaintUf  had 
SO  days  thereafter  in  which  to  file  his  peti- 
tion. Therefore,  where  an  appeal  has  been 
properly  taken  by  a  defendant,  a  motion 
made  by  him  on  tne  fltst  day  of  laeh  term 
to  dismiss  the  eansa  for  want  of  prose- 
cation  was  prematvrd,  and  should  have 
been  OTerroled.— Smith  Borden.  (Meb-) 
818. 

38.  Defendant  duly  appealed  January  4. 
1884,  to  the  circuit  court  from  a  Judgment 
in  a  justice's  court,  and  noticed  tne  appeal 
for  trial  at  the  first  term  after  the  record 
was  filed.  The  ctroult  judge,  hsTlng  for 
merly  been  of  coansel.  declined  to  try  the 
case,  and  transferred  it  to  another  county. 
The  record  was  taken  from  the  office  of  the 
clerk  by  an  attorney  for  pl^ntiff,  but  was 
never  returned  to  that  office,  nor  to  the 
office  of  the  clerk  of  the  other  county,  and 
no  steps  wen  taken  byplaintifl'tattomeys 
to  supply  It  until  October,  1866,  *  few  days 
before  moving  to  dismiss  the  appeal  under 
Rev.  Bt.  Wis.  §  8766,  providing  that  In  ap- 
peals from  justices  courts,  "if  neither 
party  shall  bring  the  appeal  to  a  hearing 
in  the  appellate  court  before  the  end  of  the 
second  term  after  the  filing  of  the  return  of 
the  Justice  therein,  such  court  ^all  dis- 
miss the  appeal,  unless  it  shall  continue 
tbe  same  by  special  order  for  cause  shown. " 
Held  to  be  within  the  exception,  the  appeal 
not  being  triable  In  the  former  county  be- 
cause of  the  diBQualiflcatlon  of  the  Judge, 
and  because  plafntlfr  had  lost  the  reowd. 
—Cook  T,  McDonnell,  (Wis.)  066. 

IV.  RrriKV. 

ObjMttons  not  raised  belov. 

54.  Where  no  objections  were  made  to 
the  instructions  in  the  motion  for  a  new 
trial,  they  cannot  be  considered  by  the 
supreme  court. — Omaha,  K.  &  B.  H.  B.  Co. 
V.  O'Donnell,  (Neb.)  286. 

55.  An  assignment  of  error  to  be  av^- 
able  on  appeal  must  be  founded  on  ob- 


jections raised  below.— D.  M.  Oaborne  i 

Co.  V.  Williams,  (Minn.)  871. 

26.  The  record  should  show  that  at  sodh 
stage  of  the  proceedings  the  very  defea 
in  the  treading  complained  of  was  jm- 
sented  to  tbe  court,  either  by  motion  fr- 
a  more  Bpectfic  statement,  or  by  motion  ia 
arrest  of  Judgment.— Shuck  t.  Chicago,  K 
L  &  P.  R  Co.,  (Iowa.)  429. 

27.  An  expertwitnesswasaskedto  "stav 
whether  a  blow  upon  the  nose,  which  was 
sufficient  to  break  the  bones,  woald  prol- 
ably  exite  Inflammatory  acUon  of  mnr 
membrane  of  the  nose. "  The  question  vu 
objected  to  as  irrelevant,  immaterial,  sod 
leading.  Beld,  that  the  appellate  conn 
could  not  say  that  the  question  was  im- 
properly allowed,  on  the  ground  that  there 
was  no  evidence  that  any  bones  were 
broken,  this  objection  not  being  sng^sted 
at  the  trIaL— Quackenbush  v.  Chif^ago  &  X. 
W.  By.  Co.,  (lowa,)S28. 

88.  Under  Code  Iowa,  §§  Sm,  81«8.  sn 
alleged  mistake  by  the  clerk  or  court  below 
In  computing  a  Judgment  oaonot  be  cob- 
sidered  until  it  has  been  presented  and 
acted  upon  by  the  court  below.— RIsinf  v. 
Teabout.  (Iowa,)  499. 

29.  Alleged  errors  in  the  clerk's  taxation 
of  costs  will  not  be  reviewed  here,  where 
no  relief  has  been  sought  in  the  court  be- 
low.—Stevens  V.  McMillan.  (Minn.)  S73. 

80.  Where  plaintiff  relies  in  the  trial 
court  upon  an  Injury  caused  by  a  defective 
sidewalk,  he  cannot,  on  appeal,  change  bis 
cause  of  action  and  claim  damages  for  the 
Injury  as  caused  by  a  defective  street- 
Cooper  V.  City  of  Big  Rapids,  (Ulch.)  ITSL 

Discretion  of  trial  court. 

81.  The  allowing  of  an  amendment  to  a 
pleading  at  the  trfal.  Is  within  the  discre- 
tion of  the  court.— D.  M.  Osborne  &  Co.  v. 
Williams,  (Minn.)  871. 

Frestimptions. 

83.  Where  the  record  does  not  contain 
the  testimony  In  the  case,  and  the  instrnc- 
ttons  complained  of  axe  correct,  as  abstract 
propositions  of  law.  It  will  be  presumed 
they  were  sustained  by  the  evidence.— State 
V.  Broadwell,  (Iowa,)  691. 

88.  When  Uie  misconduct  of  an  attorney, 
in  making  statements  to  the  Jury,  is  allegnl 
as  error,  the  ruling  of  the  trial  Ju(^, 
founded  upon  affidavits  by  each  party,  as 
to  the  statements,  will  not  be  disturbed. 
The  record  mnst  clearly  show  misconduct 
by  an  attorney  to  justify  a  reversal  of  a 
decision  on  that  ground. —Everett  v.  Cen- 
tral Iowa  By.  Co.,  (Iowa,)  609. 

84.  Where  all  of  the  material  facta  con- 
tained in  affidavits  on  a  motion  for  a  new 
trial  are  contradicted  by  affidavits  in  re- 
sistance, the  Judgment  of  the  irisl  court 
denying  such  motion  will  ordtnarllj  be  up- 
held.—OunpbeU  T.  HoJUnd,  (Neb.)  871. 
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■  85.  FUintifl  applied  to  correct  an  entry 
in  the  record  made  by  the  clerk,  and  sub* 
mitted  an  alBdaTit  strongly  sapportlng  the 
motion.  Meld  that,  in  the  absenca  of  any 
aho'wiDg  to  the  contrary.  It  will  be  pre- 
sumed tbe  court  heard  other  testimony,  and 
that  tlie  order  OTermling'  the  motion  was 
sustaiaed  by  eTidence.—Btate  v.  Drosky, 
<Iowa,)  686. 

86.  After  the  Impaneling  of  a  Jury,  and 
the  statement  of  counsel,  a  Juror  was  ex- 
cused for  cause.  Thereupon  the  parties 
refused  to  f»ll  another  juror  to  talce  his 
place,  and  the  court  discharged  the  jury, 
g'iriug  the  parties  full  power  to  cballenge 
the  Jury  to  be  called,  and  thereupon  the 
eleven  remaining  jurors  were  recalled,  and 
one  by  stander.  As  nothing  appeared  from 
the  record  to  disprove  that  the  court  first 
exhausted  the  regular  panel,  and  then  had 
a  talesman  summoned,  it  will  be  presumed 
the  proceeding  was  regular  and  no  error 
was  committed.— State  v.  liaughlin,  (Iowa,) 
44S. 

QuestioDfi  of  fiiot. 

87.  Under  Rev.  St.  Wis.  §  8070,  provid- 
ing that  the  supreme  court  may  review  any 
intermediate  order  or  determination  of  tbe 
trial  court  involving  the  merits,  and  neces- 
sarily affecting  the  Judgment,  appearing 
upon  the  record,  whether  the  same  were 
excepted  to  or  not,  the  court  may  review 
the  Bufllciency  of  the  evidence  to  sustain 
the  verdict,  even  If  no  exception  to  or  ap- 
peal from  the  order  oveirulingthe  motion 
for  new  trial  has  been  made.— vTonrvllIe  v. 
HemadjI  Boom  Co.,  (Wis.)  880. 

86.  A  decree  against  the  clear  wei^t  of 
evidence  will  be  set  aside. — Luson  v.  Butts. 
(Neb.)  190. 

■  89.  In  an  equity  appeal,  where  the  testi- 
mony is  ciMitmdictory  and  conflicting,  the 
flndinn  of  the  trial  judge  will  not  be  dis- 
turbed.—Fender  v.  Powers,  (Mich.)  80. 

40.  The  appellate  court  will  not  reverse 
a  fludiue  of  fact  of  the  trial  court  unless 
the  decided  preponderance  of  the  evidence 
is  against  it.  or  unless  it  be  evident  from 
the  finding  that  It  was  based  upon  a  mis- 
taken view  of  the  law.— Conn^  of  BQlwau- 
kee  V.  Scbaudein,  (Wis.)S87. 

41.  On  an  appeal  on  questions  of  fact 
alone,  the  appellate  court  will  not  disturb 
the  fludings  of  the  trial  court  unless  they 
are  against  tbe  clear  preponderance  of  tes- 
timony.—  McDonald  v.  Estate  of  Kelly, 
(Wis.)  295. 

42.  Where  the  teatimooy  is  confilcting. 
and  pretty  evenly  balanced,  the  fludtng  of 
a  trial  jury  thereon  wilV'not  be  disturbed, 
even  tf  the  testimony  seems  to  preponder- 
ate in  favor  of  the  losing  party.— Forbes  v. 
Thomas,  (Neb.)  411. 

4S.  An  appeal  was  taken  without  an  ex- 
ception of  record,  and  on  the  8<de  ground 


that  the  verdict  was  contrary  to  the  evi- 
dence. It  appeared  that  the  evidence  was 
conflicting  aa  to  all  the  natetf al  facts  upon 
which  the  verdict  vaa  fotuded.  SM.  the 
verdict  would  not  be  digtnrbed.~-TonrvUle 
V.  Nemadji  Boom  Co.,  (Wla.)  880. 

Hatters  not  apparent  of  record. 

44  Where  the  record  on  error  showed  that 
but  a  very  small  portion  of  the  evidence 
taken  upon  the  trial  was  contained  in  the 
bill  of  exceptions,  and  the  bill  nowhere 
averred  that  all  the  testimony  was  set  forth 
in  tbe  record  upon  any  given  point,  held, 
that  the  rulings  of  the  court  upon  ques- 
tions of  evidence  would  not  be  distorbed. 
— Bostwlck  V,  Losey.  (Mich.)  24S. 

45.  When  the  abstract  does  not  show  that 
the  admission  of  questionable  evidence  was 
excepted  to,  it  will  not  be  passed  upou  In 
the  appellate  court  —  Gale  v.  Bohanan, 
{Iowa.)G&0. 

46.  Where  an  appeal  Is  presented  upon  a 
transcript,  without  abstract  or  argument, 
and  no  error  is  discovered  in  the  record, 
the  Judgment  will  be  affirmed.- State  v. 
Stubbe.  aowa,)  531. 

47.  Defendant  asked  leave  to  amend  his 
answer.  The  court  refused,  stating  that 
in  the  refusal  he  was  governed  by  what 
counsel  for  defendant  had  said  In  his  open- 
ing to  the  Jury.  Held,  that  the  court  can- 
not review  the  order  refusing  leave  to 
amend  unlesa  what  was  said  by  the  coun- 
sel be  made  a  part  of  tbe  letUed  caae.-~ 
Harrla  v.  Kerr.  (Ulnn,)  879. 

Harmless  error. 

48.  To  call  for  a  reversal  of  a  judgment, 
tbe  error  must  appear  to  have  been  preju- 
dicial to  the  party  seeking  to  take  advan- 
tage of  it— Pollard  v.  Turner,  (Neb.)  im. 

49.  One  who  claims  that  au  error  was 
without  prejudice  must  aflSrmatively  show 
It  to  be  aa  Prejudice  will  be  presumed 
until  the  contrary  is  shown,— UcOormlck 
HarvesUng  Machine  Co.  T.Jacobson,(Iowa,J 
637. 

50.  An  admission  of  an  answer  to  an  ob- 
jectionable question,  which  is  entirely  fa- 
vorable to  the  objecting  party.  Is  not  preju- 
dicial error.— Baker  v.  Qitcago,  B.  &  Q.  K. 
Co.,  (Iowa,)  460. 

51.  Rulings  upon  a  brancb  of  a  case  com- 
posed of  two  causes,  which  branch  is  de- 
cided In  favor  of  the  pu-ty  complaiDing  of 
the  alleged  errors,  are  not  grounds  for  re- 
versal.—Rising  V.  Teabout  (Iowa,)  499. 

63.  When  the  record  ahows  that  improp- 
er evidence  of  value  has  been  admitted,  but 
the  verdict  was  within  tbe  value  as  fixed 
by  other  and  uikUspated  evidence,  it  will 
not  be  disturbed.—  Heyenberg  t.  Eldred, 
(HlnQ^871. 

68.  Defendant  Introdnrad  a  card  pub- 
lished by  plaintiff.  Tbe  court  in  hit  charge 
■poke  of  the  card  u  "a  mere  piece  of  ego* 
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tlsm. "  On  direction  of  the  court  one-half 
of  the  verdict  was  remitted  by  plaintiff. 
S^d,  that  eTsn  if  such  an  ezpreiBloo  of 
opinion  by  the  court  was  error,  the  remle- 
Bton  waa  sufflcientir  larf^e  to  remove  all 
grievance  of  the  defendant,  as  the  card 
waa  introduced  only  in  mitianlion  of  puni- 
tive damaeeB.— UasBuere  v.  Dickens,  (Wis.) 
849. 

54.  Where  a  verdict  fs  eet  aside  and  a 
new  trial  results  In  a  verdict  substantially 
the  same,  and  on  Judgment  rendered  there- 
on defendant  brings  error,  and  plaintiff 
seeks  also  by  petition  in  error  to  have  Judg- 
ment on  the  first  verdict,  the  last  rerdlct 
being  sofficlent  In  either  case,  the  action  of 
the  court  below  will  not  be  disturbed.— 
Omaha,  N.  A  B.  H.  B.  Go.  v.  O'Donnell. 
(Neb.)  235. 

Objeotlolu  walTed. 

Sij.  Where  the  record  shows  that  the  trial 
court  failed  either  to  sustain  or  overrule 
certain  objections  to  testimony,  but  it  does 
not  appear  that  exceptions  were  taken  to 
this  action  of  the  court,  Us  conduct  will 
not  be  reviewed  on  appeal.— HcGarrey  v. 
Roods.  (Iowa.)  488. 

56.  In  a  suit  for  damages  for  Injaries 
from  a  fall,  plaintiff  alle^d  in  his  declara- 
tion that  the  neglect  which  caused  the  in- 
jury was  with  the  knowledge  and  in  the 
presence  of  defendant,  while  the  testimony 
showed  he  waa  absent,  and  knew  nothing 
about  it.  Ifeld  that,  as  there  was  no  claim 
of  a  variance  at  the  trial,  nor  in  the  assign- 
ment of  errors,  it  cannot  be  raised  on  ap- 
peal.— Slater  v.  Chapman,  (Micb.)  106. 

V.  Efpbct  of  Appeal. 

Enforcement  of  order  appealed  teom. 

57.  In  an  action  for  partition  of  land,  a 
decree  was  entered  ordering  the  partition, 
and  requiring  the  widow  to  elect  between 
her  dower  and  homestead  right,  and  the 
widow  took  an  appeal  and  tupertedeas. 
Held,  that  the  appeal  and  mtpertedeaa  for- 
bid the  court  to  require  the  widow  to  make 
the  election. — Thomas  v.  Thomas,  (Iowa,) 
088. 

Amendment  of  order  appealed  from. 

68.  The  court,  on  its  own  motion,  set 
aside  a  special  verdict,  and  ordered  a  re- 
trial. From  this  order  defendant  appealed. 
Afterwards,  during  the  same  term,  the 
court,  on  motion  of  plaintiff,  amended  the 
original  order  by  adding  a  recital  in  cor- 
rection thereof,  and  defendant  took  an- 
other appeal  from  such  corrected  order. 
Se/d,  that  while  the  court  had  power  to 
amend  the  original  order,  after  the  appeal 
therefrom  ana  the  return  to  this  court,  the 
defendant  had  the  right  to  have  Its  first  ap- 
peal determined  as  the  order  then  was, 
without  r^ard  to  the  labseqnent  correc* 


tlon.—  Kelly  T.  Cblowo  ft  N.  W.  I^.  Ca. 

rWis.)  588. 

VI.  Dacmos. 

Law  of  the  case. 

59.  When  this  court  has  declared  the  law 
of  a  case,  the  law  laid  down  In  the  decision 
of  the  cause  remains  the  law,  to  be  applied 
upon  the  same  state  of  facts  in  all  the  sub- 
sequent proceedings  in  the  cause. — Mto- 
ning  T.  Detroit,  L.  A  N.  R  Co.,  (Mich.)  81L 

APPBABArrOB. 

Special  appearanoe. 

In  an  action  by  attachment  ihe  defend- 
ant answered,  setting  up  facts  showing 
fraud  in  the  procurement  of  the  eerrice  of 
the  process,  and  objected  to  the  jnrisdlc- 
tion  of  the  court,  ffeld,  that  an  uiswer 
which  simply  sets  np  facts  showing  want 
of  jurisdiction  is  not  such  an  appearance 
as  waives  the  objection,  but  merely  a  spe- 
cial appearance.— Chubbuck  v.  Cleveland, 
(Minn.)  868. 

ABBITBATION  AlTD 
AWABD. 

BefUaal  to  perform  award. 

In  an  action  to  recover  ezpensea  and 
money  paid  on  a  contract  for  the  purchase 
of  land,  where  the  claim  for  expenses  had 
been  submitted  to  arbitrators,  and  defend- 
ant, on  the  ground  that  he  had  never  agreed 
to  pay  these  expenses,  refused  to  pav  the 
award,  whereon  plaintiff  abandoned  the 
contract,  a  charge  which  appears  to  intend 
that  plaintiff  could  abandon  the  award  as 
well  as  the  contract,  and  could  then  re- 
cover nothing  at  all,  is  misleadiDs  aad 
prejudicial  to  plaintiff. —  Uaxt  v.  Firzlafl, 
(Mich.)  103. 

Axxeat. 

Wrottgfol,  see  8beriff'$  and  Gimatablu.  S. 

ASSAUIiT  AND  BATTEB7. 

CiTll  action— iDBtraotions. 

1.  The  court  instructed  the  jury  that,  in 
order  to  entitle  the  plaintiff  to  recover, 
they  must  find  that  he  was  "unlawfully, 
wantonly,  and  willfully  assaulted. "  It  waa 
insisted  that  the  word  "wanton"  means 
malicious,  and  that  there  was  no  evidence 
of  malice.  Held,  that  no  such  mcaning- 
should  be  given  tlie  word  as  used  by  the 
court,  and  the  jury  were  only  required  un- 
der the  instruction  to  determine  whether 
the  assault  was  wHlful  and  intentional,  or 
Justifiable  or  excusable.  —  Brontz  v.  Uar- 
cus,  (Iowa.)  115. 

Aggravated  assatilt— Bridence. 

9.  The  testimony  of  a  physician  as  to 
the  reialt  which,  aocordnig  to  medical 


Digilized  by  Google 


niDKX. 


951 


•dence,  might  follow  blowi  and  vlotenee 
of  a  given  character,  when  It  it  not  alleged 
tike  result  did  follow,  it  not  com^tent  as 
tending  to  prove  ao  assault  with  intent  to 
inflict  great  bodily  iDjury. — State  t.  Red- 
field.  (Iowa.)  678. 

ASSiaiVMEZrF. 

Actions  by  assigDee,  see  PotHm,  1. 

Of  debt  and  mortgage,  see  Mortgage*,  14. 

lease,  see  LaMlitrd  omf  Tenant.  4. 

patent  by  parol,  see  PatenU  for  Imai- 

Hons. 

tax-certfflcate,  see  TaatOlon,  14,  UL 

What  is  assignable. 

1.  A  right  of  action  against  a  railroad 
company  for  killing  stock  may  be  assigned, 
and  the  assignee,  by  serving  the  notice  re- 
quired by  Code  Iowa.  §  12u9,  for  the  pur- 
pose of  reooTering  double  damages,  will 
DO  entitled  to  recover  such  damages  upon 
the  same  showing  as  the  original  owner  of 
the  stock.  Rebd,  J.,  dissenting. — Everett 
V.  Central  Iowa  Ry.  Co.,  (Iowa,)  «09.» 

Kridenoe. 

S.  An  assignee  of  a  chose  In  action  may 
testify  whether  or  not  he  Is  the  owner  of 
the  property,  when  materiaL —  Cilley  v. 
Van  Patten.  (Mich.)  831. 

Aotion  by  assignee. 

8.  A  party  holding  a  non-negotiable  note, 
having  an  indorsement  by  the  payee  to 
him.  can  maintun  an  action  for  the  pay- 
ment thereof.—  Rising  t.  Teabout,  (Iowa,) 
408. 

ASBiaNMSNT  FOB  BENEFIT 

OF  OKEDITOBS. 
Bee,  also.  Bankrupiegj  buokenejf. 

What  oonstitutes. 

1.  Laws  Wis.  1888.  c.  249.  g  1,  forbids 

S references  in  an  assignment  for  the  bene- 
t  of  creditors,  or  in  tjansfers  made  60 
days  before  such  assignment.  Rev.  8t. 
Wis.  g§  1694-1696,  provide  that  all  assign- 
inents  for  the  benefit  of  creditors  shall  be 
Told  as  against  tiie  creditors,  unless  a  bond 
is  given.  Defendant  assigned  all  bis  inter- 
est in  an  ancompleted  contract  to  the  gar- 
nishee, in  consideration  that  the  gamiBnee 
should  pay  the  debts  on  the  contract,  and 
should,  out  of  his  profits,  pay  a  certain 
debt  of  defendant,  either  in  whole  or 
part.  .BMd.  that  the  transfer  to  the  gar' 
nlshee  was  absolute  and  uncondMonaT  In 
consideration  of  the  payment  of  the  debt 
by  the  garnishee,  and,  as  It  was  unaccom- 
panied by  any  trust  in  favor  of  defendant 
or  his  creditors,  the  transaotion  was  not  an 
assignment  for  the  benefit  of  creditors, 


within  the  meaning  of  the  statute.— Ingraia 

V.  Osbom.  (Wls.)M>4. 

3.  A  debtor  turned  over  all  his  stock  to  a 
creditor  In  fuil  satisfaction  of  his  debt, 
which  was  greater  than  the  value  of  the 
stock.  JSimthat,  as  the  transfer  was  nn* 
accompanied  by  any  trust  in  favor  of  the 
debtor  or  his  creditors.  It  was  not  an  as- 
signment for  the  benefit  of  creditors,  un- 
der the  provisions  of  Laws  Wis.  1888.  c. 
349.  it  1;  and  Rev.  St.  Wis.  gg  1694-1696; 
following  Ingram  t.  Osborn,  anU,  804.— 
Noyes  v.  Schner,  (Wis.)  810. 

In-rentory, 

8.  In  an  assignment  for  the  benefit  of 
creditors  of  all  a  debtor's  property,  both 
real  and  personal,  "except  such  as  are  ex- 
empt from  levy  and  execution  under  the 
laws  of  Wisconsin, "  an  inventory  of  the 
property  assigned,  wherein  the  assignor 
states  that  he  reserves  the  right  to  claim 
any  of  the  lots  assigned  and  Inventoried 
as  his  homestead,  and  to  select  certain  ar- 
ticles of  personal  property  as  being  exempt 
from  levy  and  sale  on  execution,  is  not 
such  an  insufiScient  inventory  under  the 
law  as  to  render  the  assignment  void,  for 
it  contains  all  the  property  assigned.— Ger- 
man Bank  t.  Peterson.  (Wis.)  47. 

4.  An  Instractioa.  that  when  the  Inven* 
tory  and  list  were  filed  in  time  and  prop- 
erly certified,  the  burden  of  proof  of  their 
incorrectness  Is  on  the  party  alleging  it, 
and  when  it  is  shown  that  assets  were 
omitted,  then  the  burden  is  on  the  partr 
seeking  to  sustain  it  to  show  that  sucu 
omissions  were  made  by  mistake,  is  cor- 
rect—Batten T.  Smith.  (Wis.)  S42. 

Freftarenoes. 

0.  In  consideration  of  an  extension  of 
certain  notes,  defendants  executed  a  mort- 
gage in  trust  for  creditors,  whose  claims 
were  in  the  hands  of  the  trustee  for  collec- 
tion, retaining  possession,  and  afterwards 
sold  the  property,  but  turned  the  proceeds 
over  to  discharge  the  claims.  Plaintiff 
contended  that  this  mortgage  was  in  fact 
an  assignment,  with  unlawful  preferences. 
Held  that,  to  make  a  preference  uf  credit- 
ors unlawful,  under  Laws  Wis.  1888.  c.  849, 
it  must  be  by  assignment,  or  within  60  days 
prior  to  it,  and  not  by  common  mortgage. 
—Chicago  Coffin  Co.  t.  Harris,  (Wis.)  788.* 

6.  The  provisions  of  Laws  Wis.  1883.  o. 
849,  ^  3,  tnat  "every  execution  levy  made 
under  a  judgment  confessed  against  any 
such  insolvent  debtor  within  sixty  days 
prior  to  an  aseicnment  for  the  benefit  of 
creditors,  or  under  a  judgment  entered  on 
a  judgment  note  by  any  such  debtor  within 
sixty  days  prior  to  any  such  assignment, 
and  the  lien  of  any  snch  judgments  upon 
real  estate,  shall  be  void  and  of  no  effect, " 
do  not  apply  to  executions  levied  under 
Judgments  entered  upon  Judgment  notes 
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ezecDted  more  than  60  days  prioT  to  sndi 
assignment.  Casbodat  and  Tatiar,  JJ., 
diaseoUDg.—McCaul  t.  Tbayer,  (Wis.)  858. 

7.  An  BBsignment,  after  preferriog  the 
claim  of  a  clerk  for  labor,  directed  the  res- 
idue of  the  proceeda  of  the  propertT  to  be 
used  "to  pay  •  »  »  thedebto.  •  •  • 
due  or  to  grow  due,  enumerated  and  desig- 
nated as  '  Class  No.  3,'  and  all  other  In- 
debtedness owing  by  said  party  of  the  first 
part  to  any  person  or  persons  whomso- 
ever." In  the  schedule  eight  creditors 
were  enumerated,  and  in  the  list  which 
was  verided  and  filed  two  crediton.  to 
whom  the  assiraor  owed  small  amounts, 
were  added,  f^aintlfl  claimed  the  assign- 
ment was  void  on  the  ground  that  the  eight 
creditors  enumerated  were  preferred  over 
the  two.  He'd,  thai  the  assignment  did 
not  make  such  preference. — Hack  t.  Hei- 
sen.  (Wis.)  391. 

Oarnishment  of  assignee. 

8.  In  Kamishment  by  a  Judgment  cred- 
itor against  the  aulgnee,  only  matters  go- 
inft  to  the  T^idity  of  the  assignment  can 
be  considered,  ana  not  alleged  fraudulent 
transfers  preceding  it— Batten  Smith, 
(WIsJMS. 

9.  In  garnishment  against  an  assignee, 
the  court  snbmitted  certain  questions  to 
the  Jury,  bat  they  were  not  asked  to  find 
whether,  upon  the  whole  evidence,  the  as- 
signment was  void.  Seld,  that  as  the  is- 
sues In  garnishment  were  not  necessarily 
triable  by  jury,  and  the  court  had  the  right 
to  determine  matters  not  presented  to 
them,  it  will  be  presumed  that  the  court 
found  the  assignment  valid  when  it  dis- 
missed the  action. — Id. 

Biglits  of  assignor. 

10.  A  debtor  who  has  made  an  assign- 
ment for  benefit  of  creditors  may,  after  a 
creditor  has  filed  a  claim  barred  by  the 
statute  of  limitations  with  the  assignee,  by 
a  promise  In  writing,  revive  the  debt. — 
Bellman  v.  Elene,  (Iowa,)  S16. 

AS8UMFSIX. 

Wben  lies. 

1.  Plaintiff  deeded  certain  land  to  de- 
fendant, who  agreed  orally  to  convey  to 
him  a  house  and  lot  in  psjt  payment,  but 
afterwards  refused  to  do  so,  and  sold  to  a 
third  party.  Plaintiff  sued  him  before  a 
justice,  declaring  orally  on  all  the  common 
counta.  He^  that,  as  defendant  could  not 
be  compelled  to  convey  the  honse  and  lot 
on  an  oral  contract,  his  xefnial  to  convey 
rescinded  the  contract,  and  r^sed  an  im- 

f)lied  promise  on  his  part  to  pay  for  the 
and  he  had  received  from  plaintiff  on  the 
contract,  and  the  value  of  it  can  be  re- 
covered under  the  ituMnUUm  count  for 


ruV^^>r^«t7  aotcl-^ngent  t.  TewJion^ 

Bill  of  pertioalars. 

3.  I^aintiff  sold  defendant  cerCidn  land, 
and  defendant  agreed  orally  to  convey  a 
house  and  lot  In  payment,  but  after  obcain- 
ing  a  deed  to  the  land,  refused  to  conver. 
Plaintiff  sued  him  for  the  balance  of  tne 
purchase  money  before  a  justice  of  the 
peace,  declaring  (nally  npon  "all  the  cotn- 
mpa  counts'*  In  aMttmpfn,  and  filed  a  bill 
of  particulars,  setting  out  as  an  item  the 
balance  of  the  purchase  price  of  land  sold 
to  defendant.  Held,  that  the  bill  of  par- 
ticulars was  explanatory,  and  an  exempli- 
fication of  the  declaration,  and  notified  de- 
fendant that  the  claim  was  for  the  nnpaid 
balance  of  tiie  land  sold,  and  that  plaintlfl 
claimed  the  recovery  of  it  on  the  declara- 
tion under  "  all  the  common  counts. "  Alto 
A«2d,  Uiat  the  '*indebit<Utu  count"  in<dQded 
a  count  for  real  property  sold,  and  waa  used 
by  plaintiff  to  recover  the  value  of  the  es- 
tate sold.— Id. 

8.  nalntiff  declared  in  astvmptUon  com- 
mon counts,  and  subsequently  filed  a  bill 
of  particulars.  At  the  trial  evidence  was 
objected  to  as  irrelevant  which  tended  to 
show  a  contract  void,  but  which  was  not 
alleged  lo  to  be  In  the  bill  of  partlcalars. 
Held,  that  such  evidence  shoala  have  been 
admitted.  A  bill  of  particulars  Is  for  the 
purpose  of  avoiding  surprise  at  the  trial, 
and  defendants  did  not  claim  that  this 
evidence  would  be  a  surprise  to  them. — 
Wright  V.  Dickinson,  (Slich.)  164. 

Pleading  and  proof. 

4.  In  aatumpHt  on  promissory  notes, 
where  defendant  pleads  the  general  issue, 
with  notice  that  the  notes  were  witboak 
consideration,  and  made  under  a  contract 
against  public  policy,  he  cannot  introduce 
evidence  of  fraud  in  procuring  the  con- 
tract.—McCabe  V.  Caner,  (Mich.)  801. 

Weight  and  snffloienoy  of  evidence. 

0.  In  an  action,  tried  without  a  jury,  to 
recover  for  goods  delivered  lo  one  on  the 
promise  of  another  to  pay  for  them,  plain- 
tiff and  two  other  witnesses  testified  to  the 
obtaining  of  the  goods  from  plaintiff,  and 
that  defendant  directed  them  to  be  charred 
to  him,  and  the  court  found  for  plainUfE. 
ffetd,  that  the  evidence  supported  the  find- 
ing.—Montague  V.  Dougan,  (Uich.)840. 

Fraotioe— Determination  of  eqoitiea. 

6.  In  an  action  of  a»aump$U  for  money 
had  and  received,  where  the  uueation  of  the 
rescission  of  a  contract  and  placing  defend* 
ants  in  ttaiu  qua  was  involved,  mU,  that 
the  law  oourt  could  measure  the  eqaitiea 
of  the  case,  and  ascertain  all  facts  neces- 
sary to  determine  what  amount  ahould  be 
paid  to  defendants, — Wright  v,  Diddnsoa. 
(Mioh.)  164. 
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ATTAOHBCENT. 

See,  also.  Garnishment. 
Jurisdiction,  see  Log*  and  Logging,  4,  6. 
Property  subject  to.  Me  Sale,  IB-Sl. 

Personal  service  on  defendant. 

1.  A  defendant  in  attachment  waives 
service  of  copies  of  the  writ,  alfldavit.  un- 
dertaking, and  Inventory,  by  absconding 
from  the  county  and  state. —Thomas  v. 
Kichards,  (Wis.)  42. 

2.  By  How.8t.Mich.g8005,  inaproceed- 
ine  against  a  debtor  by  attachment  in  a  cir- 
cuit court,  if  B  copy  of  the  attachment  writ 
has  not  been  served  personally  on  the  de- 
fendant, and  he  does  not  enter  an  appear- 
ance in  the  Buit,  the  plaintiff  may,  on  nlio£ 
An  affidavit  of  tiie  publication  of  a  certain 
notice,  file  the  declaration  and  proceed  to 
Judgment  as  if  personal  service  had  been 
obtained.    Plaintiff  sued  out  an  attach- 
ment writ,  and  It  was  returned  without 
such  service.  Flalntifl  then  filed  his  declar- 
ation, and  several  days  afterwards  filed  the 
required  affidavit,  and  thereupon  proceed- 
ed to  judgment  bv  default.   Heid,  that  the 
failure  to  comply  with  the  statute  was  not 
a  mere  irregularity,  but  rendered  the  ludg- 
menk  void.— Bteere  v.  Vandarberg,  (Mich.) 
110. 

ATTOBNEY  OBN£HAI<. 

Uanagement  of  actions  by  state. 

The  board  of  truisportation  of  the  state 
of  Nebraaka  cannot  control  tbe  attorney 
general  in  his  management  of  an  action  to 
compel  a  railroad  company  to  obey  an  or- 
der of  the  board. — State  v.  Fremont,  E.  & 
M.  V.  R.  Co..  (Neb.)  11& 


BANKKUPTOY. 

I>l80harge — Debt  contracted  by 

ftaud. 

A. ,  being  largely  indebted  to  B.,  procured 
O.  to  execute  to  B.  a  note  and  mortgage  for 
$2,650,  by  the  statement  that  B.  would  fur- 
nish the  $2,650  to  C.  as  a  loan;  $1,S00  to  be 
applied  to  pay  a  prior  mortage,  and  $900 
to  pay  a  noteueld  by  A.  against  C.  and  an- 
other; the  remainder  to  be  paid  In  cash  to 
O.  A.  concealed  from  C.  his  own  indebted- 
ness to  B.,  and  procured  only  |I,000,  apply- 
ing the  $l.eSO  to  hia  own  debt  to  B.  wlth- 
OQt  the  knowledge  or  consent  of  C.  Long 
before  these  transactions  be  had  trans- 
ferred the  $900  note  as  collateral.  Held, 
that  A's  acta  created  a  liability  whi<^  a 
dlscbarge  in  bankruptcy  could  not  affect 
— Forbes  t.  Thomaa,  QTeb.)  411. 


'  BANKS  ANB  BANXmO. 

Loans  and  discounts. 

1.  The  act  of  1881,  (Laws  Minn.  1881.  c 
77,)  prohibiting  banks,  organized  under  the 
laws  of  tbe  state.'from  making  loans  or  dis- 
counts on  the  secnrity  of  the  shares  of  its 
capital  stock.  Is  effectual  to  prevent  a  bank 
from  having  a  lien  on  the  shares  of  astock- 
holder  for  a  debt  thus  created  subsequent 
to  that  enactment,  although  a  by-law  adopt- 
ed prior  to  that  statute  had  provided  for 
such  a  lien.  — Nicollet  Nat.  Bank  v.  City 
Bank.  (Minn.)  Wl. 

3.  Where  the  stock  of  a  bank  was  made 
transferable  only  on  the  books  of  the  bank, 
an  assignment  by  the  stockholder,  for  the 
purpose  of  collateral  security,  is  effectual 
as  against  the  bank,  asserting  a  Hen  for  a 
debt  of  the  stockholder,  (contrary  to  the 
Minnesota  statute  of  1881.)  and  its  refusal, 
because  of  such  asserted  lien,  to  make  ^e 

f>roper  transfer  on  its  books,  renders  it 
iable  to  the  assignee  in  an  action  for  dam- 
ages as  for  the  conversion  of  the  stock.— 
Id. 

8.  An  attachment  of  the  shares  by  tbe 
bank,  after  notice  of  the  assignment,  is  in- 
effectual to  defeat  the  prior  right  of  the  aa- 
signee. — Id. 

Collections — Negligence . 

4.  Where  plaintiff  alleged  that  defendant 
bank,  after  procuring  the  acceptance  of  a 
draft,  negligently  faued  to  collect  it.  or  re- 
tuTD  It  nntir  the  acceptors  had  become  In- 
solvent, it  was  not  error  to  refuse  to  sub- 
mit to  the  jury  the  question  of  defendant's, 
negligence  in  not  presenting  or  collecting 
the  draft,  and  merely  to  submit  the  ques- 
tion of  negligence  in  not  returning  it.— 
Fox  V.  Davenport  Kat.  Bank,  (Iowa.)  688. 

5.  The  draft  was  drawn  and  sent  to  de- 
fendant October20th.  It  was  accepted  and 
made  payable  October  35th.  It  was  not 
paid,  and  returned  November  80th.  The 
acceptors  became  insolvent  December  1st. 
It  did  not  appear  that  the  acceptors  were 
solvent  at  all  times  between  October  30th 
and  December  1st,  or  that  plaintiff  could 
have  collected  the  draft  had  it  been  re- 
turned. The  court  charged  that  "there  is 
no  question  but  that,  under  the  conceded 
facts  and  undisputed  evidence,  the  defend- 
ant is  presumptively  liable."  Held,  that 
the  question  of  llabiflty  was  for  the  Jury, 
and  the  fautmction  was  erroneous.— w. 

BASTASDY. 

Limitation  of  action. 

The  Iowa  statute  limiting  actions  for 
statutory  penalties  to  two  years  has  no  ap< 
plication  to  proceedings  to  compel  the 
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father  of  a  bastard  to  provide  m»inteiiance 
for  such  child. — State  t.  Laughlin,  (Iowa.) 
448. 

BiUa  and  Notes. 

Bee  J/egoltable  Ina&umm^ 


BONDS. 

Bee,  also,  Prinefyal  and  Btuvlif. 

In  replevin,  see  Bepleoin,  7, 

Hunicipal,   see  Jfun<e^>al  Oorporatbrn, 

22-34. 

Of  guardians,  see  Guardian  and  Ward,  1. 
On  appeal,  see  Appeal,  10-18. 

Actions  on— Burden  of  proof. 

In  an  action  upon  the  bond  of  a  county 
treasurer,  where  the  evidence  shows  a  mis- 
appropriation of  the  funds  In  his  care,  and 
a  snortage  in  his  accounts,  the  burden  of 
proof  is  upon  the  defendant  to  show  that 
the  funds  have  been  subseqaentiv  replaced. 
—County  of  Milwaukee  T.  Bchandein, 
(Wis.)m. 

fiOUNDAIOES. 

Conflicting  surv^s. 

1.  Where  two  surveyors  disagree  as  to  the 
location  of  a  boundary  line,  the  verdict 
finding  the  line  ss  located  by  one  will  not 
be  disturbed,  although  from  the  evidence 
the  location  of  the  Tme  by  the  other  sur- 
veyor was  the  more  likely  to  be  correct. — 
Loveridge  v.  Omodt,  (Minn.)  604. 

Recognition. 

2.  A  tract  of  land  held  in  common  by  two 
persons  was  divided  by  (hem  by  an  ex- 
change of  deeds,  in  which  the  description 
of  the  bonndanr  Ifne  was  eonfnsed  and 
ambiguous.  Plamtifls  in  ejectment  claimed 
up  to  a  line  fixed  by  a  construction  of  the 
deeds  bT  the  supreme  ceort  on  a  former 
trial  01  the  same  cause.  Defendants 
claimed  under  an  alleged  parol  agreement 
between  the  original  owners,  by  which 
they  had  designated  a  boundary  line  differ- 
ent from  the  one  fixed  by  the  constnietton 
of  the  deeds.  Beld,  that  the  burden  of 
proof  to  show  the  existence  of  such  agree- 
ment, that  the  boundary  line  was  located 
as  thev  claimed,  and  that  it  had  been  ac- 
cepted and  acted  upon  and  treated  by  the 
original  owners  as  the  true  line,  was  upon 
deiendanta.— Jones  v.  Pashby,  (Mich.)  163. 

8.  This  agreement  can  be  shown  by  acts 
of  acquiescence  during  the  time  the  re- 
spective portions  were  owned  by  the  orig- 
inal owners,  the  making  improvements  by 
defendant's  grantor  on  ilie  land  in  dispute, 
and  declarations  made  after  the  agreemeat 
by  plaintiff's  grantor  while  he  wu  lUll  the 
owner,  «gainst  bis  title.— Id. 


4.  Where  the  boundaiy  line  fixed  by  tbe 
deeds  is  ambiguous  and  confused,  a  pan>i 
agreement  fixing  a  line  will  operate  as  ss 
estoppel  If  acquiesced  In,  notwithstandiw 
the  period  of  such  acquiescence  might  fsS 
short  of  the  time  fixed  by  the  statute  of 
limitations  for  giuning  utle  by  adverse 
possession.— Id. 

BOUNTIES. 

For  planting  tr«e8. 

Minn.  lisws  1871.  c  80.  entitled  'An  act 
to  encourage  the  planting  and  growing  of 
timber  and  shade  trees,"  provided  for  s 
bounty  to  be  paid  for  Ranting  aod  growing 
trees.  Hlna.  Laws  1818,  c.  19.  of  the  same 
title,  made  a  stmllar  provision,  and  was  al- 
most identical  with  tne  fonnw  law.  Held. 
that  the  law  of  1878  was  Intended  to  super- 
sede the  law  of  1871,  and  repealed  it  by  im- 
plication.—Smith  V.  Conaty  of  Nobles, 
(Minn.  J  88S. 

BBTDGEB. 

IiiabiUty  for  deibots. 

1.  How.  St.  Mich.  %  1449.  which  declares 
the  Uabllt^  of  a  townahlp  for  damages  to 
persons  by  reason  of  defective  bndges. 
though  repealed  by  actUlch.  Ko.  304. 1»8T, 
was  substantially  re-enacted  by  that  act.  so 
that  an  action  brought  under  said  section 
before  the  passage  of  the  latter  act  is  not 
affected  Uiereby.— Herkle  t.  Township  of 
Bennington,  (SUch.)  846. 

3.  Defendant  in  an  action  for  personal 
injuries,  resulting  from  defects  in  a  bridge, 
requested  the  court  to  instruct  the  jniT* 
that  unless  they  should  find  that,  between 
the  date  when  repairs  were  made  thereon 
and  the  date  of  the  accident,  the  bridge 
became  defective,  in  the  absence  of  tMti- 
mony  bringing  knowledge  thereof  home  to 
defendant,  plaintiff  could  not  recoTer,  as 
the  defect  had  not  been  of  long  enough 
standing  to  charge  defendant  with  notice 
thu-eof.  The  charge  was  given,  with  this 
addition:  "But  this  depends  upon  whether 
the  repurs  covered  the  place  where  this 
fUleged  accident  occurred,  by  reason  of  de- 
fects in  the  bridge. "  .fiWd,  that  tiie  amend- 
ment was  proper.— Id. 

BXTBaiiABT. 

Cionsent  of  owner. 

1.  The  proprietor  of  a  building  bearing 
of  an  intended  burglary  to  be  committed 
by  breaking  into  such  building,  did  not 
prevent  it,  but  pot  a  force  in  the  building 
tocapturethe  burglar.  Beld,  thatltshoald 
be  left  for  the  jury  to  say  whether  ibere 
waain  fact  such  consent  to  theoommission 
of  the  crime  as  to  Justify  the  aoqnittal  of 
the  aocnsed.— State  v.  Sueff,  (Sreb.>ttS, 
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First  degree— Time  of  taking. 

3.  The  OTldence  against  a  defendant,  In- 
iicted  for  burglary,  showed  that  tbe  goods 
stolen  were  of  a  bulky  character,  were 
taken  from  a  bouse  la  a  somewhat  Isolated 
locality,  and  were  found  soon  after  tbe  loss 
in  defendant's  poBsesiion.  Held,  that  tbe 
difficulty  of  remoTing  such  goods  unob- 
Berved,  In  tbe  absence  of  other  testimony, 
was  entirely  insufficient  to  sustain  a  con- 
clusion that  they  were  taken  In  the  night- 
time ;  and  as  the  time  of  taking  is  tbe  chief 
distinction,  under  Code  Iowa,  between 
burglary  in  tbe  first  and  second  degrees,  a 
verdict  of  guilty  in  tbe  first  degree  should 
be  set  aside.— State  y.  Frabo,  (Iowa,)  451. 

PoMseekm  of  property  taken. 

8.  Where  it  is  shown  that  a  larceny  and 
bui^larr  were  commuted  by  the  same  per- 
eon  at  tne  same  time,  and  the  goods  taken 
at  the  time  of  the  burglary  are  found  in  tbe 
possession  of  a  person  soon  after  tbe  oc> 
currence,  this  Is  prtma/aeie  evideace  that 
he  is  guilty  of  both  oftensea.— Id.* 

OABSIEBS. 

State  legnlation  of  rates,  KsBaQnad  Com- 
pania,  1-6. 

Of  goods— Dellrery. 

1.  Grain  arrived  orer  defendant's  road 
consigned  to  plaintiffs  November  25  and  26. 
and  was  inspected  on  those  days,  and 
weighed  bv  tbe  state  weigh-master,  and 
stored  by  defendant  on  November  26,  in  a 
public  warehouse  fit  for  aucb  purposes,  for 
and  on  behalf  of  plaintiffs,  subject  to  a 
general  instruction  given  by  tbe  railway 
companies  to  all  the  elevator  companies 
not  to  issue  any  warehouse  receipts  until 
the  paid  freight-bills  were  presented.  On 
the  afternoon  of  November  27,  (Saturday.) 
between  4  and  6  o'clock,  tbe  elevator  com- 
pany gave  plaintiffs  written  notice  thai  the 
wheal  bad  been  placed  to  their  credit,  ac- 
companied with  a  report  of  the  weight  and 
grade.  The  defendant  did  not  present  Its 
freight-bill  to  plaintiffs  until  November29, 
(Monday.)  The  wheat  was  accidentiy  de- 
Btroysd  oy  flre  in  the  elevator  on  the  nii^t 
of  KovemDer37,witboat  any  faaltof  either 
party.  Both  parties  knew  of,  and  acqui- 
esced in,  tbe  general  custom  of  railroads  at 
that  point,. which  was,  in  the  absence  of 
specisl  instructions,  to  deliver  the  grain 
to  one  of  tbe  public  elevators  for  the  con- 
signse  immediately  npon  Inspection.  Held, 
that  defendant's  ifabfll^aa  carrier  had  ter- 
minated before  the  destruction  of  theprop- 
erty.-Arthnr     8t  Paul  *  D.  Ry.  Co., 
(Minn.)  718. 

H.  The  lostruction  contained  in  the  no- 
tice tbat  warehouse  receipts  would  not  be 
iiBusd  to  coBsIgnees  nntil  the  paid  freight- 


bills  were  presented,  imposed  no  condition 
or  restriction  upon  their  issue  not  Imposed 
by  the  public  warehouse  act,  (Gen.  Laws 
1885  c.  144.  g  6,  and  in  no  way  affected  the 
situation  of  the  property  with  reference  to 
the  duty  of  the  carrier. — Id. 

Live-Btook  shipments. 

8.  In  an  action  to  recover  the  value  of  a 
horse  which  was  killed  by  jumping  from 
defendant's  car  on  which  it  haa  been 

shipped  under  a  contract  which  agreed 
tbat  defendant  should  not  be  liable  for  loss 
"by  jumping  from  the  cars,"  the  evidence 
showed  that  the  plaintiff  put  tbe  horse  in 
the  car,  tied  him  by  a  halter  and  rope  near 
a  sliding  window  or  door  which  plaintiff 
opened  and  left  open.  Held,  that  though 
It  may  have  been  negligence  on  tbe  part  of 
the  defendant  to  set  the  car  in  motion  with 
the  window  open,  it  was  contributory  neg- 
ligence on  the  part  of  plaintiff  to  open  it 
and  leave  it  open  just  before,  as  he  knew 
tbe  car  was  to  be  moved,  and  be  therefore 
could  not  recover.— Hutchinson  v.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co..  (Minn.)  433. 

4.  In  an  action  to  recover  tbe  value  of  a 
horse  which  was  killed  by  Jumpinff  from 
defendant's  car,  on  which  It  bad  been 
shipped  under  a  contract  which  provided 
tbat  defendant  should  not  be  liable  for  loss 
"by  jumping  from  the  cars. "but  omitted 
the  rate  to  be  charged  for  tbe  transporta- 
tion, held,  that  whether  a  rate  waa  ex- 
pressly agreed  on,  or  defendant  was  to  re- 
ceive what  the  service  might  be  worth,  or 
was  to  do  the  carrying  gratuitously,  it  stiU 
might  by  a^ement  restrict  its  liability. — 
Id. 

Of  passengerft— Negligmoe. 

5.  It  is  not  tbe  duty  of  a  conductor  of  a 
railway  train  to  assists  passenger  to  alight 
from  a  car.— Raben  v.  Central  Iowa  Ky. 
Co.,(Iowa,)645. 

6.  It  is  not  the  duty  of  a  conductor  of  a 
railway  train  **to  know"  that  a  passenger 
has  left  the  cars  before  he  gives  the  signal 
to  start.  He  is  only  required,  after  having- 
the  station  announced,  to  stop  the  train 
and  bold  it  such  reasonable  time  as  will 

Krmit  the  passengers  to  alight  In  safety — 
.* 

7.  While  pl^ntiff,  a  passenger  in  one  of 
defendant's  trains. was  sitting  in  a  chair  In 
the  caboose  attached  to  the  train,  other 
cars  were  backed  against  it  with  sufficient 
violence  to  throw  plaintiff  from  his  seat 
against  the  stove,  injuring  his  nose.  JJetd, 
that  these  facts  snstuned  the  verdict 
against  defendant.— Qnackenbush  t.  Chi- 
cago &N.W.  Ry.  Co.,(Iowa.)688. 

8.  Plaintiff's  intestate,  wrongfully,  and 
without  tbe  knowledge  of  the  defendant's 
employes,  using  a  pass  belonging  to  an- 
other person,  was  In  a  caboose  attached  to 
defendant's  train.  Other  cars  were  backed 
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onto  the  train  witb  sadi  force  m  to  throw 
deceased  against  a  platform.  In  a  Boit  for 
damages  charging  gross  negligence  on  the 
part  of  defendant's  sarvaDU.  the  court  in- 
structed the  Jury  that,  if  the  train-men 
knew,  or  had  reason  to  know,  that  the  ca- 
boose was  occupied,  and  yet  moved  it  reck- 
lessly or  negligently,  and  fn  such  a  maaoer 
«■  that  injury  to  persons  who  might  be  in 
the  caboose  might  reasonably  be  expected 
S8  the  direct  consequence,  and  deceased 
was  injured  thereby,  defendant  was  liable. 
Seld  correct  Adahb,  C.  J.,  dissenting. — 
Way  T.  Chicago,  R  I.  4  P.  Ry.  Co.,  (Iowa.) 

9.  Plaiotlff  Iq  his  petHlon  alleged  that 
the  intestate,  while  a  passenger  on  defend- 
ant's railway,  was  injured  by  the  negli- 
gence of  defendant's  servants;  bat,  it  hav- 
ingbeen  established  that.al though  in  one  of 
defendant's  cars,  he  was  wrongfully  trav- 
eling OQ  another  person's  pass,  he  amended 
his  petition  by  averring  gross  negligence 
of  defendant's  aerrants,  leaving  the  other 
allegations  to  stand.  Bold,  that  the  alle- 
gations that  deceased  was  a  passenger  was 
redundant,  if  plaintiff  relied  upon  the 
averment  of  gross  negligence,  and  need 
not  beproved.— Id. 

10.  Where  a  railroad  company  allowed  a 
ohair  to  remain  in  a  caboose,  it  was  not 
contributory  necligence  for  plaintiff  to  sit 
in  it,  instead  ol  on  the  stationary  seats 
around  the  sides  of  the  car. — Quackenbush 
T.  Chicago  &  N.  W.  Ry.  Co.,  (Iowa,)  528. 

CEBTIOBASL 

To  jnstioes— Affidavit. 

1.  The  affidavit  for««r<i(>raKto  ajustlce, 
because  of  an  Improper  continnance.  failed 
to  allege  that  the  sHidavit  for  continuance 
required  by  How.  St.  Mich.  §  68M,  had  not 
been  filed;  but  the  Justice's  return  stated 
that  the  continuance  was  **upon  showing 
made."  Held,  that  the  action  of  the  Jos- 
tice  mnst  be  deemed  regatar.— Hatch  t 
Christmas,  (Midi.)  688. 

Decision— Modifloation  of  Jadgment. 

d.  Where,  on  oommon-law  esniorari  in  an 
attachment,  it  appears  that  the  proceedings 
of  the  inferior  court  are  correct  as  to  the 
personal  Judgment  against  the  defendant, 
BUt  erroneous  as  to  the  adjudication  of  a 
lien  for  the  amount  on  the  property,  it  be- 
ing beyond  the  jurisdiction,  that  part  of 
the  Judfoient  giving  the  lien  should  be 
4]ua»iear.  as  well  as  that  awarding  costs, 
and  the  remainder  affirmed. — Shafer  t. 
Bogue,  (Wis.)  938. 

Change  of  Venue. 

See  Orimmal  Law,  8,  4;  Venm  Ai  OhS 


OHATTBL  MOBTGAasa 

Wbat  oonatitutes. 

1.  Where  a  creditor  takes  a  bill  of  sate 
from  a  debtor  with  the  understanding  that, 
upon  the  payment  of  fwrtain  indebteones 
the  goods  snail  be  returned,  Ae  transac- 
tion is  of  the  character  of  a  mortg^. 
rather  than  a  sale. — Buhl  Iron- Works  v. 
Teuton.  (Hicb.)8tM. 

3.  The  surrender  by  a  creditor  of  certain 
notes  due  from  a  debtor,  upon  the  execa- 
tion  of  a  bill  of  sale  by  the  latter  to  the 
former,  Is  not  concloslve  that  the  transac 
tion  was  Intended  as  a  sale,  and  not  a  mort- 
gage.—Id. 

8.  Parol  evidence  may  be  Introduced  to 
show  that  an  Instrument  parportinr  to  be 
a  bill  of  sale  was  intended  aa  secimty  for 
an  indebtedoeas.— Id.* 

Validity — Before  assignment. 

4.  A  corporation  gave  a  mortgage  to  se- 
cure a  bona  fide  indebtedness,  and  Immedi- 
ately afterwards  made  a  gener^  assiga- 
ment,  without  preferences,  for  the  benefit 
of  creditors.  The  mortgage  was  filed  and 
recorded  before  the  assfgnmont.  Th^t  evi- 
dence showed  that  the  corporation  in- 
tended to  make  an  assignment  when  it  ex- 
ecuted the  mortgage;  also,  that  the  mort- 
gagee did  not  know  that  the  corporation 
was  embarrassed,  or  was  intending  to  as- 
sign when  she  accepted  the  mortga^,  and 
that  she  acted  in  good  faith  In  the  whole 
matter,  ffeld,  that  the  mortgage  was  valid, 
and  that  the  mortgagee  was  entitled  to  have 
it  paid  out  of  the  fund  in  the  hands  of  the 
assignee.  — Whipple  v.  Stebblns,  (Mich.) 

lAen — Desoription  of  property. 

6.  Achattelmortgagedescribed  the  prop- 
erty covered  as  "the  drug  stock  purchased 
by  first  parU  of  second  party  at  Belmont. 
Iowa,  *  *  *  to  be  located  at  Dows. 
*  *  J7«Id,  that  under  this  description 
It  was  a  question  for  the  Jury  to  determine 
whether  the  parties  included  in  the  "drug 
stock"  show-cases,  bottles,  funnels,  etc, 
pertaining  to  the  drag  store.— Kern  t.  Wil- 
son, (Iowa,)  694. 

6.  A  chattel  mortgage  describing  the 
mortgagee  as  party  of  the  second  part,  and 
expressed  to  cover  "  all  stock  and  additions 
to  the  same  that  may  be  made  from  time  to 
time  by  the  second  party, '  shootd  not  be 
construed  as  intending  "first  partf  "by  the 
words  "second  party."— Id. 

 Qrowiag  oropB. 

7.  A  mortgage  describing  certain  prop- 
erty covered  as  "crops  growing  and  to  be 
grown  *  on  certain  land,  is  sufficiently  defi- 
nite to  cover  the  crops  growing  at  the  time 
of  Its  execution,  and  as  to  tlmn  is  valid,  al- 
Utoagh  the  year  wbsa  the  oops  an  to  be 
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L  grown  ii  not  spedfled :  dlstlnffqffbtiax  Pen- 
ninRton  t.  Jones,  57  Iowa,  87,  lO  N. WT R«p. 
374.— Luce  T.  Hoorehead.  (Iowa,)  698.* 

Benewal— Affidavit. 

8.  A  chattel  mortgage  wm  filed  with  the 
towD  clerk,  FebruaT7 1^.1882.  On  January 
18. 1884.  an  affldavit  was  died  in  attempted 
renewal  thereof.  Meld  not  a  compliance 
with  Rev.  St.  Wis.  p.  655.  §  2815,  which  re- 

3 aires  sneh  afBdavit  to  be  filed  within  thirty 
ays  next  preceding  two  years  from  the 
filing  of  the  mortgage,  ana  that  the  mort- 
gage was  void  as  to  oonafiiU  purchasers. — 
!Ucttv.Kahn,(Wis.1465. 

9.  An  affidavit  of  renewal  of  a  chattel 
mortgage  stated  the  amount  of  the  mort- 
gagee's interest  In  the  property.  Seld  that, 
as  against  a  purchaser  who  relied  on  the 
statement  contained  in  the  afildavit,  the 
mortgagee  was  estopped  to  claim  that  more 
was  due. — Id. 

When  payable. 

10.  If  a  mortgagee,  availing  himself  of  a 
■tipulatlon  in  a  chattel  mortgage,  takes  pos- 
Mssion  of  the  propeitv,  or  is  abont  to  do 
so.  before  the  debt  fails  dne,  be  thereby 
confen  upon  the  mortgagor  the  ri^t  to 
pay  the  debt  and  keep  nls  property.— Id. 

daixn  and  BeUvery. 
Bee  l74>to«A>. 

CoUegres  and  TTnlversitfes. 

Sxemptlon  from  taxation,  see  TaxaHon,  2. 

OOMFBOMISB. 

Ooluideration. 

To  constitute  a  good  consideration  for 
fhe  compromise  of  a  disputed  claim,  it  Is 
not  necessary  that  the  matter  in  dispute 
should  be  reuly  doubtful  In  fact,  provided 
there  was  In  fact  a  dispute  or  doubt  as  to 
the  rights  of  the  parties  honestly  enter- 
taineoT  A  party  cannot  create  a  dispute 
sufficient  as  a  consideration  for  a  compro- 
mise, by  merely  refusing  to  pay  an  undis- 
puted claim.— I)e  Mars  v.  Musser-Sanntry 
Land.  L.  ft  Manaf'g  Co..  qUnn.)  1. 

Oonfllot  of  Laws. 

Lm  bet  eoninutui,  see  Ltm&atiM  €f  Ac- 

CONSTTTUnONAIi  U.W. 

See,  also,  JBmimml  Domain,  1,  S 

Title  of  act. 

1.  A  statute  entitled  "An  act  to  Incoriio- 
late  the  oily  of  Kalamasoo, "  is  not  anoen- 


stltntional  because  it  provides  for  the  or- 
ganisation of  a  recorder  s  court  in  such  city. 
The  establishment  of  munloipal  courts  is 
one  of  the  necessaiy  things  in  the  incorpo- 
ration of  oities,  ana  does  not  Infringe  the 
constitutional  provision  against  legislation 
ou  subjects  not  embraced  In  the  title  of  the 
act— People  v.  Ooblos.  (Mich.}  91. 

2.  The  title  to  Midiigan  Act  No.  10,  Laws 
1885,  reads  as  follows:  "An  act  to  amend 
an  act  entitled  'An  act  to  protect  flsh  and 
preserve  the  fisheries  of  this  stnte.'  or  act 
No.  350  of  the  Session  Lews  of  1865,  ap- 
proved March  21,  1865,  and  all  acts  smoad- 
atory  thereto,  and  being  found  as  amended 
in  chapter  68,  compiler's  section  9195.  How. 
Ann.  St.  Mich. "  ffeid  not  in  violation  of 
the  constitution  by  reason  of  defect  of  title. 
—People  V.  KirscL,  (Mich.)  157. 

iKKtal  and  special  laws. 

8.  Laws  Wis.  1885,  c  443,  providing  for 
lowering  the  ordinary  level  oT  the  water  In 
certain  Takes  In  Dane  county,  aud  for  the 
drainage  of  wet  and  overflowed  land  in  any 
part  01  said  county,  different  from  the  sys- 
tem of  drainage  for  the  remainder  of  the 
state,  as  provided  in  Rev.  Bt.  1878,  c.  54,  is 
not  in  conflict  with  Const.  Wis.  art.  4.  g  38, 
which  provides  that  the  legislature  shan  es- 
tablish but  one  system  of  town  or  countr 

f overnment,  which  shall  be  as  nearly  unl- 
orm  as  practicable.— Bryant  v.  Bobbins, 
(Wis.)  545. 

4.  A  special  law  of  1887,  detaching  the 
city  of  Ortouville  from  the  township  of  Or- 
tonville,  Md  notunconstntional,  it  not  ap- 
pearing that  it  had  the  effect  of  depriving 
the  people  of  the  opportunity  of  holding 
the  general  town  election  for  that  year. — 
State  V.  Ourley,  (Minu.)  179. 

Obligation  of  contracts. 

6.  A  homestead  purchased  with  pension 
money,  and  levied  upon  in  satisfaction  of 
a  debt  contracted  prior  to  such  purchase, 
is  not  exempt  frmn  execution,  under  Acts 
aoth  Gen.  Assam.  Iowa,  c.  28,  providing  for 
the  exemption  of  pension  money,  or  the 
property  purchased  therewith,  and  that 
snch  exemption  shall  apply  to  debts  con- 
tracted prior  to  the  purchase  of  such 
homestead.  These  provisions  are  in  con- 
flict with  Const  U.  S.  art  1,  g  10,  which  de- 
clares that "  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts. "  Bbok 
and  RoTKRooK,  JJ..  dissenting.— Foster  t. 
Byrne,  (Iowa,)  618. 

Doe  process  of  law. 

6.  Acts  30th  Oen.  Assem.  Iowa,  c.  188, 
providing  for  the  laying  of  drains  through 
property  of  private  owners,  for  the  benefit 
of  land  belonging  to  other  Individuals,  is 
unconstitutional,  as  its  purpose  is  to  take 
property  without  "due  process  of  law," 
and  also  becaose  It  provides  for  taking  pri- 
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TBte  property  for  priTste  uM  wlthoat  Um 
owner's  consent   Bkck,  J.,  diueBts.— 
Fleming     Hull,  (Iowa,)  078. 
Taxation. 

7.  Act  Minn,  Februuy  38, 1687.  aathor- 
izes  the  village  of  SauK  Rapids  to  issue 
bonds  in  aid  of  the  coDstructioa  of  a  dam 
across  tbe  rtver  at  the  place  (or  the  pur- 
pose of  improving  the  water-power,  and 
also  provides  that  the  village  might  secure 
the  water-power  for  tbe  use  of  the  flre  de- 
partment, and  that  the  press  of  the  dam 
might  be  the  foundation  of  a  public  wagon 
briage.  Held,  that  the  act  provided  fur 
public  taxation  for  private  purposes  and  as 
such  was  unconstitutional,  ana  its  uncon- 
stitutional character  was  not  affected  by 
the  fact  that  public  purposes  were  also  in- 
corporated in  the  act— Ooatea  t.  Campbell, 
(Uiun.)88e. 

CONTINUANO& 

Is  disoretionary. 

1.  A  motion  for  a  continuance  Is  ad- 
dresseid  to  the  sound  legal  discretion  of  a 
court,  and  its  decision  thereon  will  not  be 
reversed  unless  there  has  been  an  abuse  of 
such  discretion.— Singer  Hanul'g  Co.  v. 
HcAUister,(Neb.)l8l. 

BequiBites  of  appUoation. 

S.  Where  an  affldavlt  in  support  of  a  mo- 
tion for  a  continuance  on  account  of  the 
absence  of  a  document  necessary  to  be 
used  in  the  cause  as  evidence  is  filed,  it 
should  be  made  to  appear  afflrmativeiy 
thereby,  not  only  that  the  party  seeking 
the  continuance  has  been  diligent  In  trying 
to  procure  such  document,  but  that  it  is  at 
least  probable  that  the  evidence  can  be  had 
in  case  the  adjournment  should  be  grant- 
ed.-ld. 

trnneoeaBary — Costs'. 

8.  Plaintiff  was  allowed  to  amend  bis 
petition,  whereupon  defendant  asked  for  a 
continuance,  which  was  granted;  but  the 
order  for  eontinnanoe  also  provided  that 
defenduit  pay  the  costs  thereof.  It  ap- 
peared that  the  amendment  did  not  so 
change  the  issue  as  to  necessitate  the  con- 
tinuance. Held  that  as  defendant  chose 
to  accept  the  unnecessary  continuance,  ac- 
companied by  costs,  the  order  shoold  be 
affirmed.  Rbmd,  J.,  dissenting.— Robin- 
son V.  Chicago,  B.  L  ft  P.  By.  Co.,  (Iowa,) 
603. 

In  jtutioe'fl  court. 

4.  Suit  was  brought  before  a  Justice  Oc- 
tober 38th ;  the  writ  being  returnable  No- 
vember 8th.  On  the  return-day  the  cause 
was  continued  to  January  38th.  Seid,  that 
the  continuance  dates  from  the  retnnt-day. 
and  under  How.  8t  Mich,  ft  68M,  providing 
that  &  Justice  may  conuBue  a  case  for 


three  monUis.  it  was  not  b^ond  the  lav- 
(ol  time.— Hatch  t.  Christmas,  (Mich.)  833. 

00NTBACT8. 

See,  also,  Auignmeni;  AatumpHl-  Bond*. 
Carri&n;  Chattel  Mortgage;  Oo^enaiktt: 
Peed;  Frauds,  Statute  of:  P^avdulni 
Oonveyaneet;  Onaranty;  Jnfemcp,  1,  i. 
Inauranee;  Landlord  and  Tenant:  Morl- 
gaget;  Negotiable  Inslrumente/  Partner- 
9htp;  Prine^Mtl  and  Agent;  J'rineipai 
and  JSurehf;  Sale;  Speeijte  Perfcrmanfi; 
Btiieerfytun;  Vewy;  Vender  mid  VendeL 

Corporate  contracts,  see  Couniie»,  3;  JTn- 

n%cipal  Corporatione,  7,  8. 
Damages  for  breach,  see  Damagea,  1-7. 
Post-nuptial  contracts,  see  BuAand  and 

Wife,  a. 

Rescission  In  equity,  see  XguUg,  8-5. 

What  oonstitutes. 

1,  In  a  suit  for  rent  upon  a  verbal  lease, 
the  court  charged  that  if  the  jury  should 
find  that  defendant  said  to  P.,  Very  weil 
I  will  take  Itfor  ayear,"and  that  P.  replied, 
"Very  well,"  that  "made  a  contract  be- 
tween them;  in  law  their  minds  met,  and 
made  a  good  and  binding  contract "  JItJd, 
that  sucn  charge  was  proper  and  correct 
— Pendill  v.  Neuberger,  (Mich.}34e. 

3.  Defendant,  having  been  solicited  to 
purchase  some  trees  of  plaintiil,  a  nursery- 
man near  Minneapolis,  wrote  the  plain- 
tiff's agent  April  30. 1885.  inquiring  if  the 
trees  could  be  delivered  at  his  nrm  in 
Lisbon.  Dakota,  "as  soon  as  possible." 
Defendant  passed  through  Minneapolis 
May  8th.  and  while  there  wrote  plidntiff's 
agent  on  that  date  to  the  effect  that  If  he 
had  not  shipped  the  trees  to  Lisbon,  to  do 
so  at  once.  These  two  letters  were  handed 
plaintiff  Saturday,  May  dth,  and  the  trees 
were  shipped  the  following  Monday.  Two 
days  later  plaintiff  found  a  telegram  in  his 
post-office  DOS,  dated  tfi^  11th,  and  pnr- 
porting  to  be  from  the  Mfendant  at  Lis- 
bon, and  ordering  him  not  to  send  the 
trees.  Beld,  that  the  two  letters  taken  to- 
gether constituted  a  contract  for  tbe  pur- 
chase of  the  trees,  and  that  defendant  was 
liable  thereoo.  plaintiff  haviocr  used  due 
diligence  in  filling  tbe  order.— rHawklnson 
V.  Harmon,  (WiB.)2& 

Hutaality. 

8.  Where  a  contract  limiting  Uabilf^ 
was  made  out  In  duplicate,  and  the  car- 
rier's agent  laid  the  papers  before  the  ship- 
per and  requested  him  to  sign  them,  stat- 
ing at  the  time  that  they  were  in  duplicate, 
evidence  that  plaintiff  signed  them  without 
reading  them  is  insufficient  to  avoid,  as  to 
him,  the  force  of  the  contract— Hntcbln- 
Bon  V.  Chicago,  St  P.  M.  A  O.  Sy.  Co., 
(]UniL)48B. 
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4.  Plaintiff  ofleied  In  eridence  a  writing 
«lleg«d  to  be  the  contract  between  the  par- 
ties, but  not  Bigned  by  defendant.  The 
■court  instracted  that  the  unsiffned  con- 
"tract  offered  in  evidence  *  *  *  csnoot 
be  regarded  as  the  contract  of  the  defend- 
Sint  upon  which  the  plaintiff  can  recover  as 
upon  a  written  contract  signed  by  him. 

*  *  It  at  the  most  can  only  be  consid- 
ered as  a  part  of  the  transaction  at  the  time 
of  the  negotiation  and  agreement  between 
tlie  parties.  If  said  paper  was  read  over  to 
tlie  defendant  accurately  and  fully,  and 
fairly  understood  *  *  *  by  him,  and 
lie  aasented  and  agreed  to  the  terms  therein 
stated,  *  *  *  he  Is  bound  by  said 
terms,  and  hia  liability  will  be  determined 
accordingly.  *  The  objection  being  to  the 
flrtt  sentence,  JkM,  that  in  an  Instruction 
consisting  of  several  sentences,  all  bearing 
on  the  same  qaestiou,  all  must  he  read  to- 
gether, and  in  this,  taken  as  a  whole,  the 
court  committed  no  prejadldal  error. — 
D.  M.  Oabom  ft  Co.  t.  Slmnenon,  (Iowa,) 
«1S. 

IPabUo  Polioy— Validity  between  par- 
ties. 

6.  Rev.  St.  HI.  1881,  e.  88,  §  180,  provides 
for  a  penalty  against  any  one  cornering 
the  market  in  certain  commodities,  or  at- 
tempting to  do  so,  and  that  all  contracts 
for  that  purpose  shall  be  void.  Plaintiff 
and  defendant  had  entered  into  a  specula- 
tion to  corner  the  wheat  market,  which  was 
anccessful.  After  the  close  of  the  deal, 
plaintiff's  share  of  the  profit  was  left  with 
defendant,  who,  by  plaintiff's  request, 
afterwards  invested  it  In  a  lard  deal. 
Held,  that  defendant  must  account  to  plain- 
tiff for  the  money,  although  the  wheat  deal 
-wt*  Illegal.— Wella  v.  MoGeoch,  ( Wie. )  768. 

6.  Plaintiff  and  defendant  attempted  to 
comer  the  market  for  lard  in  Chicago, 
which  was  illeeal,  under  Rev.  St  HI.  c.  88, 
S  180.  In  settling  their  losses,  defendant 
fraudulently  overstated  the  amount  of 
money  furnished  by  him,  and  understated 
that  famished  by  plaintiff,  who,  relying  on 
this  statement,  made  a  large  overpayment 
in  settlement.  Bfld,  that  he  was  entitled 
to  recover  it  from  defendant— Id. 

Interpretation. 

7.  In  an  action  to  recover  for  expenses, 
and  money  paid  on  a  joint  contract  for  the 

Surcbase  of  land,  where  plaintiff  has  testi- 
ed  that  his  payments  were  conditional  on 
defendant's  reimbursing  his  expenses,  a 
charge  purporting  to  state  plaintiff's  the- 
ory of  tne  contract  but  omitting  ei\  men- 
tion of  the  condition,  is  errw.— Bart  v. 
Firzlaff,  (Mloh.)  m 

8.  A  grant  of  the  "right,  privilege,  and 
pennlsuon  to  enter  and  cnt,  daring  the 
fogging  seasons  of  1888-84  and  1884-60,  all 
the  pine  timber  fit  for  saw-logs  growlnt 


upon"  certain  land,  held  to  be  a  contmct 
for  the  sale  only  of  so  much  timber  as  the 
grantees  should  cut  during  these  two  log- 

fing  seasons. — King  v,  Merriman,  (Minn.) 
70. 

9.  A  contract  purported  to  sell  "all  the 
brick  now  situated  and  being  in  a  certain 
kiln,  •  •  *  to  the  amount  of  580,000.  ■ 
five  hundred  thousand  were  delivered  and 
paid  for.  The  provisions  In  the  contract 
for  payment  tended  to  show  that  the  par- 
ties did  not  contemplate  a  sale  of  more 
than  500,000,  and  this  construction  was  con- 
firmed by  a  written  undertaking  signed  by 
defendant  "to  load  420,000  brick  or  the 
balance  of  600,000  not  shipped,  "etc  Held, 
that  only  600,000  passed  under  the  contract 
—Brown  v.  Starret,  (Mich.)  168. 

10.  A  written  contract  read  as  follows: 
"We  hereby  agree  to  let  Peter  Ellis  have 
the  sample  PFano  binder,  1889,  at  same 

Erice  that  Mr.  Ream  has  his  for.  and  the 
inderistodo  good  work,  and  give  satis- 
faction; and,  if  not  the  said  Ellis  Is  to  pay 
for  use  of  same."  BM,  that  the  agree- 
ment that  the  binder  was  to  do  good  work, 
and  give  satisfaction,  embraced  independ- 
ent conditions;  and,  unless  the  binder  gave 
satisfaction  to  Mr.  £llis.  as  well  as  did 
good  work,  he  was  not  obliged  to  keep  and 
pay  for  the  machine. — Piano  Sfanuf'g  Co. 
v.SlUs.  (Mich.)  841. 
Aotkms  npon. 

11.  A  void  contract  need  not  be  rescinded 
before  bringing  action  to  recover  money 
paid  under  It  —  Wright  v.  Dickinson, 
(Mich.)  164. 

12.  Upon  a  contract  for  the  payment  of 
a  certain  sum  In  goods,  the  f^ods  being 
deliverable  upon  demand,  an  action  for  a 
recovery  in  money  cannot  be  mainlined 
without  an  allegation  and  proof  of  a  de- 
mand, or  refusal  to  deliver  the  goods. — 
Parr  v.  Johnson,  (Minn.)  176. 

IS.  In  such  an  action,  in  which  no  de- 
mand is  averred,  the  defendant  alleging  in 
defense  fraud  in  the  making  of  the  con- 
tract, and  demanding  a  rescission,  does  not 
thereby  lose  the  right  to  avail  himself  of 
the  fact  that  upon  tne  plaintiff's  case  there 
is  no  right  of  recovery. — Id. 

ConverBion. 

See  l^'over  and  Conversion, 

COBFOBATIONS. 

See,  also,  Bank§  and  Sankiiui;  Inturanee; 
Munie^tal  Corporations:  Saikoad  Com- 
panies; B^gwu  SoeUatt. 

Incorporation  and  powers. 

1.  A  corporation  de/acto,  at  least  where 
there  Is  a  law  under  which  a  cofporation 
may  be  formed  for  wdt  purposes,  is  ca- 
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pable  of  taking  and  holding  proper^  u 
grantee,  and  conveyaQoes  to  It  will  be 
.  valid  B9  to  all  the  world,  except  the  state. 
In  direct  proceedings  to  inquire  Into  its 
right  to  exercise  corporate  franchisee.  In 
an  action  brought  by  It  to  recover  such 

{troperty.  no  private  person  will  be  al- 
owed  to  attack  collaterally  the  regularity 
of  Its  organ izBtioQ.— East  Norway  Lake  N. 
E.  Lutheran  Church  v.  Froislie,  (Ulnn.) 

aeo» 

Assignment  of  stock. 

3.  Althoogh  the  shares  of  stock  In  de- 
fendant banK  were  made  transferable  only 
tin  the  books  of  the  bank,  an  assifi^nnient 
of  the  same,  withont  such  transfer,  in- 
Teated  the  assignee  with  an  equitable  title, 
which  would  be  protected  as  against  all 
parties  not  showing  a  saperior  right  — 
I^icollet  Nat  Bank  T.  City  Bank,  CHlnn.) 

OfKoers  and  agents — ITotioo. 

8.  A  corporation  acquired  personal  prop- 
erty from  one  who  had  notice  of  want  of 
title  in  bis  vendor,  and  who  had  mansffed 
Its  affairs  from  its  organization.  Mtli,  tisat 
it  took  the  property  charged  with  the  same 
notice.— Walker  v.  Qrana  Rapida  VloDrtng 
Mill  Co.,  (Wis.)  m 

Aotlons  against— Pleading. 

4.  A  complaint  need  not  state  the  names 
of  officers  or  agents  of  the  defendant  who 
did  the  act  constituting  plaintiff's  cause  of 
action,  but  such  acta  may  be  pleaded  gen- 
erally as  done  by  defendant. — ^Todd  v. 
Minneapolis  ft  St.  L  Ry.  Co.,  (Minn.)  6. 

COSTS. 
In  trespass,  see  TVeapaM.  5. 

Offer  of  judgment. 

1.  An  offer  for  Judgment  in  favor  of  the 
plaintiff  in  an  action  for  a  specified  sum, 
and  "accrued  costs,"  Is  a  substantial  com- 

?llance  with  the  provisions  of  Gen.  St 
BIB,  c.  66,  ^  2.59,  which  provides  that  "de- 
fendant may,  at  any  time  before  the  trial 
or  Judgment,  serve  upon  the  plaintiff  an 
offer  to  allow  Judgment  to  be  taken  against 
him  for  the  sum  or  property,  to  the  effect 
therein  specified,  wAa  eciis, " etc.— Petros^ 
V.  Flanagan,  (Minn.)  665. 

2.  Upon  the  acceptance  of  such  offer  as 
provided  liy  the  statute,  the  plaintiff's 
right  to  enter  Judgment  carries  with  It  the 
costs  lawfully  taxable  to  carry  the  offer 
into  effect. — Id. 

Security  for  ooata. 

6.  Plaintiff,  being  a  non-resident,  sued 
defendants,  and  the  court  overruled  a  mo- 
tion to  compel  him  to  give  a  bond  for  costs. 
Seld.  that  as  bv  the  judgment  of  the  court 
below  defendants  were  to  pay  the  costs. 


and  it  has  been  affirmed  on  appeal,  defeatf- 
ants  wers  not  prsJadioMl  by  nte  rollBg.— 
Walker  v.  Rossell.  (lowaj  AS. 
Taxation. 

4.  Slxt^-one  days  after  findings  wen 
filed,  plaintiff  served  notice  of  taxation  of 
coats.  Upon  the  hearing  before  the  clerk, 
defendant  objected  to  the  taxation  of  costs, 
because  plaintiff  neglected  to  h&ve  them 
taxed  within  60  days  after  the  flndino 
were  filed,  as  required  bv  Laws  Wis.  IBS. 
c.  203.  ffetd,  that  plaintiff  waived  its  right 
to  costs  by  neglecung  to  have  them  taxed 
within  the  Ume  prescribed  bv  law. — Fox 
River  Slonr  ft  Paper  Co.  t.  Kelly.  (Wis.) 
542. 

On  appeal. 

5.  Under  How.  Bt  Mich,  g  6515,  where 
the  judge  refuses  to  make  an  order  requir 
ing  the  official  stenographer  to  make  and 
file  a  copy  of  the  testimony  and  proceed- 
ings in  the  case,  and  yet  refuses  to  settle  a 
bin  of  exceptions  wjthout  such  transcript, 
the  party  appealing,  who  Is  obliged  to  ob- 
tain and  pay  for  It,  is  entitled,  in  case  b» 
prevails  In  the  higher  court,  to  have  the 
amount  so  paid  taxed  as  a  legitimate  ex- 
penditure In  the  case;  followingBradford 
V.  Vinton.  27  N.  W.  Rep.  S,--mneh  v. 
Fitch.  (Mich.)  707. 

6.  When,  on  nn  application  b^  plaintiff 
for  a  relaxation  of  costs  of  printing  an  ab 
stract.  It  appears  that  it  might  have  be«» 
reduced  one-half,  hot  was  increased  la 
part  by  unnecessary  amendments  of  plain- 
tiff to  the  bill  of  exceptions,  the  motioa 
will  be  granted  as  to  a  portion  of  the  print- 
ingallowance,  but  wiUiout  costs  of  motion. 
—Hopkins  v.  Town  of  Rush  River,  (Wis.) 
989. 

7.  Where  defendant's  counsel  assign  a 

freat  number  of  errors,  but  abandon  all 
ut  8  few  in  their  argument,  plaintiff  la 
Justified  In  procuring,  and  shonld  not  be- 
requlred  to  pay  the  costo  of,  additional  ab- 
stracts covering  alt  the  points  of  error  as- 
signed by  defendant's  counsel. — Raybnm 
V.  Central  Iowa  Ry.  Co.,  (Iowa,)  606. 

8.  The  court  will  not  grant  damages  in 
view  of  the  groundlessness  or  f  rivolousness- 
of  an  appeal,  except  In  a  case  where  the 
appeal  Is  not  only  groundless,  but  taken 
with  the  evident  purpose  of  mere  delay  or 
in  bad  fidth.— TourvIUe  t.  Nemadli  Boom 
Co.,  (Wis.)  880. 

COUNTIES. 

See,  also,  Bridm;  BS^Mawt;  Poor  and  Poor 
Law*;  Sekooa  and  ScAoot-Diitrieta,-  Tomu. 

Liabilities,  see,  also,  BounOet. 

OfiSoers — Duty  to  give  bond. 

1.  P.  ft  L.  Laws  Wis.  1871.  c.  400,  §  8, 
vUeh  provides  that  the  coantr  tzeasorar 
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of  MllwaukM  connty  Bhfttl  give  m  bond  for 
tbe  faithful  performance  of  all  doties  re- 
quired of  Dim  by  the  county  board  of 
superviaori  with  regard  to  the  hendllng  of 
the  court-house  fnnds,  was  obligatory  not 
only  upon  the  treasarer  negotfatiog  the 
court-boaM  bonds,  bnt  also  upon  big  tnc- 
c-essor,  to  whom  the  said  special  fund  may 
be  transferred.— County  of  Milwaukee  v. 
Schandein,  (Wis.)S8T. 

Contraota— Deed  by  county  olerk. 

9.  The  recital  in  a  deed  executed  by  the 
county  clerk,  as  such.  conTeying  the  ijitcr- 
est  of  the  county  in  lands  bought  in  by  it 
at  a  tax  sale,  that  the  deed  was  made  in 

Eurauance  of  a  resolution  of  the  county 
card,  as  required  by  Kev.  St.  "Wis.  g  658, 
is  notptr  M  evidence  of  the  existence  of 
auch  a  resolution;  and.  in  ejectment  by  the 
remote  grantee  of  such  lands,  the  mere 
production  of  the  deed  containing  such  a 
recital,  without  proof  uf  the  resolutUm  it- 
self, establiBhes  no  title,  and  the  plaintiff 
should  be  nonsuited. — Ward  t.  Mecedah 
Lumber  Co.,  ("Wis.)  929. 

Iiiabilities — Expenaes  of  extradition 
prooeedingB. 

».  How.  St.  Mich.  §  »6S0,  authorizes  the 
sovernor  to  appoiotagents  to  demand  from 
the  authorities  of  other  states  fugitives 
from  Michigan,  and  provides  for  the  pay- 
ment of  their  accounts  by  the  state  treas- 
urer, bnt  there  is  no  provision  for  the  pay- 
ment of  such  accounts  by  a  county.  Where 
an  sgent  to  serve  a  requisition  was  ap- 
pointed by  the  govemor  upon  the  express 
condition  that  the  state  should  oot  be  liable 
for  hfs  expenses,  held,  that  this  stipulation 
could  not  cast  upon  the  county  In  which  a 
fugitive  so  brought  back  was  tried,  nny 
liability  for  the  expenses  incurred  by  the 
agent.—FoUansbee  v.  County  of  St.  Clair, 
<HichO  S67. 

Courts. 

Appellate  Jurisdiction,  see  Appeal,  1,  4. 
Chancery  jurisdiction,  see  EquUp.  1--5. 
Jurisdiction,  amount  In  controveny,  see 
Juttieee  of  Uie  Peace,  1. 

COVENANTS. 

Bunnlng  with  the  land. 
I.  Plaintiff's  grantor  sold  defendant's 

f ranter  a  right  of  w^  for  a  railroad.  The 
eed  recited  "the  water  on  the  sooth-east 
side  of  the  road  to  be  made  to  mn  on  the 
same  side  of  the  road  instead  of  through 
the  cattle-guards. "  The  defendant  built  a 
culvert  carrying  the  water  through  the  cat- 
tle-guards. H^,  that  this  provrsiOD  was  a 
covenant  running  with  the  land,  and  not  a 
condition  attached  to  the  estate.— Feden 
Chicago.  R.  I.  &  P.  By.  Co..  (Iowa.)  424. 
V.35K.W.— 61 


Action  for  breach. 

9.  Defendant  pnrehased  a  right  of  way 
of  plainttfTs  grantor,  and  covenanted  not 
to  carry  the  water  on  the  side  of  the  track 
through  the  cattle-guards,  bnt,  before  plain- 
tiff's purchase,  built  a  wooden  culvert,  car- 

aing  the  water  through  the  cattle-guards. 
Fter  his  purchase,  a  stone  culvert  was  put 
in  place  of  the  former  one.  The  Jury  were 
instmcted  that,  if  the  first  culvert  was  per- 
manent, plaintiff's  grantor  had  a  right  to 
sue,  at  his  first  injury,  for  all  future  dam- 
ages, any  time  within  five  years;  that  if 
plaintiff  purchased  within  the  five  years  he 
could  sue  for  any  damages  sustained  after- 
wards, but  if  the  first  culvert  was  perma- 
nent he  could  not  recover,  as  the  five  yeara 
bad  expired.  Held,  that  these  instructiona 
were  erroneous  and  conflicting:  .that  if  the 
first  culvert  was  permanent  the  damnges 
were  original,  and  arose  In  favor  of  plain- 
tiff's grantor  at  once,  and  the  conveyance 
did  not  operate  to  assign  the  right  of  ac- 
tion.—Id. 

 Damages. 

8.  On  the  breach  of  the  covenant  of  war- 
ranty the  grantee  may  recover  the  full 
consideration  paid,  and  interest  from  date 
of  payment;  and  where  payments  hav* 
been  made  under  an  antecedent  contract  in 

Eursuance  of  which  the  deed  was  executed, 
e  is  not  concluded  as  to  the  amount  of 
damages  by  the  execution  of  the  deed,  or 
the  recital  of  the  consideration  therein; 
but  the  actual  consideration  paid  may  ba 
recovered^  including  previous  payments  oC 

Erincipal  or  interest  under  the  contraot.— • 
levine  v.  Lewis,  (Minn.)  711. 

CREDITOBa'  BUJi. 

Priority  of  judgments. 

Plaintiff  and  defendant  were  judgment 
creditors  of  the  same  party,  and  sought  to 
enforce  their  judgments  against  a  piece  of 
land  which  had  been  fraudulently  conveyed 
away  by  the  Judgment  debtor.  Heid,  tnat 
plaintiff  having  taken  the  first  steps  to  un- 
cover the  property  fraudulently  conveyed, 
his  rights  were  superior  to  those  of  defend- 
ant, though  the  latter  was  the  senior  Judg- 
ment creditor.—Boyle  v.  Maroney,  (Iowa,) 
145. 

OBIUZNAIi  liAW. 

See,  also,  Bxtra^Hon;  /ndteftwnt  and  Jk* 
formation;  Jttrg;  WUneu.  • 

Particular  crimes,  see  Abduction;  AnavU 
and  Battery,  2;  Burglary;  FaUt  Pre- 
iaues;  Homidde;  Jniomeating  Liquort; 
iMreeny;  Jfui»ane«,  1,  3;  OtntntcHng  Ju9- 
ttce;  Rapt;  Seeeiomg  Si«lm  Qooda;  S§- 
ductien. 
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Former  ieopax&y. 

1.  A  noUe  prosequi  to  an  Information  will 
not  operate  as  an  acquittal  where  no  Jury 
haa  been  Impaneled  in  the  case.— People  t. 
Eahn,  (Mich.)  88.* 

Venue. 

2.  Under  Rev.  Bt.  Neb.  1866,  c  19,  all  un- 
organized counties  were  attached  to  the 
nearest  county  directly  east  for  election, 
Judicial,  and  revenae  purposes.  Held,  that 
one  accused  of  murder  could  not  be  in- 
dicted and  tried  in  the  conntr  south  of  the 
one  In  which  the  crime  was  alleged  to  have 
been  committed.  — Ex  parte  Carr,  (Neb.)409. 

8.  One  convicted  before  a  Justice  of  the 
peace  of  selling  intoxicating  liquors  with- 
ont  a  licence  Is  not  entitled,  on  appeal  to 
the  circuit  court,  to  ft  change  of  venue  un- 
der Rev.  St.  Wis.  §  4680.  granting  that  right 
"to  any  defendant  in  an  indictment  found 
or  information  filed. '  — Boldt  T.  Sute, 
(WiBj985. 

4.  The  exercise  of  its  discretion  by  the 
trial  court, in  refusing  to  erant  a  change  of 
venue,  will  not  be  interfered  with,  where 
the  petition  is  Bupi>orted  bv  affidavits  and 
testimony  of  inhabitants  of  the  county  to 
the  effect  that  petitioner  cannot  have  a 
lair  trial  there,  while  the  petition  is  op- 
posed by  affidavits  and  testimony  to  the 
opposite  effect,  and  there  is  no  reason  to 
Attach  greater  weight  to  the  testimony  of 
either  side.— State  t.  Beck,  (Iowa,)  684. 

Contiuuanoe. 

6.  An  Information  filed  on  the  eleventh 
day  of  October  charged  the  accused  with 
forging  and  uttering  a  promissory  note. 
He  was  placed  upon  trial  on  the  nineteenth 
day  of  the  same  month.  Prior  thereto  he 
filed  a  motion  for  a  continuance,  which  was 
supported  by  his  affidavit,  which  alleged 
that  he  could  prove  by  four  non-resident 
witnesses  that  tne  notes  were  placed  In  his 
hands  for  the  purpose  of  sale  by  one  B., 
and  that,  as  requested,  he  sold  the  notes 
■Imply  as  an  accommodation,  and  returned 
all  the  money  to  the  person  for  whom  the 
sale  was  maue.  The  residence  of  two  of 
the  witnesses  out  of  the  state  was  given,  so 
that  their  depositions  might  be  taken.  The 
proposed  evidence  being  material,  and  suf- 
ficient time  for  procuring  their  deposition 
not  having  elapsed,  It  was  held  that  the 
district  court  erred  in  overruling  the  mo- 
tion for  a  continuance.— Newman  v.  State, 
(Neb.)  194. 

Oondnot  of  trial. 

6.  rR)  allow  an  attorney,  who  bat  acted 
in  behalf  of  a  defendant  charged  with  em- 
bezzlement, at  the  preliminary  examina- 
tion, at  which  examination  defendant  was 
discharged,  to  afterwards  act  and  appear 
of  record  In  behalf  of  the  state  upon  the 
trial  of  the  same  defendant,  indicted  for 


the  same  crime,  la  error.— State  t.  HalateaJ, 

(Iowa,)  467. 

7.  It  Is  not  ground  for  a  new  trisl  that 
the  attorney  for  the  state,  in  hia  address  U 
the  Jury  on  a  trial  for  selling  liquors  with- 
out a  license,  was  permitted  to  mak«  verr 
exaggerated  statements  as  to  the  Btreogtli 
of  the  evidence  on  the  part  of  the  state, 
and  other  remarks  of  a  similar  rhetorical 
character.— Boldt  v.  State,  (Wis.)  985. 

8.  The  exclusion  of  witnesses  from  ths 
court-room  during  a  trial  is  discretionary 
with  the  court  And  if,  on  the  trial  of  a 
criminal  case,  defendant  moves  toexcludt 
a  prosecuting  witness,  who  is  a  detective, 
and  who  caused  the  arrest  of  defendant, 
and  the  conrt  permits  the  witness  to  re- 
main and  suggest  to  the  prosecuting  attor 
ney  facta  relating'  to  the  testimony  which 
the  witness  had  learned  while  InTestini- 
ing  the  case,  there  is  no  abnse  of  the  dis- 
cretion.—People  V.  Burns,  (Mich.)  154. 

9.  While  it  is  the  right  of  a  trial  judge  to 
interrogate  witnesses  when  essential  to  the 
administration  of  Justice,  the  common-law 
rule  conferring  arbitrary  power  upon  trial 

iudges  haa  been  so  far  modified  by  the  5e- 
raska  Crlm.  Code,  as  to  warrant  a  new 
trial  in  case  of  its  abuse.- Fager  t.  State. 
(Nob.)196. 

10.  The  jury  impaneled  for  the  trial  of  a 
complaint  for  selling  intoxicating  liquoia 
without  a  license  was  made  up,  in  part,  of 
men  who  were  members  of  a  beer  club 
which  the  accused  was  active  in  forming. 
It  was  understood  amon^  the  members 
that  the  club  would  see  to  it  that,  if  the  ac- 
cused was  prosecuted,  he  should  lose  noth- 
ing, and  come  to  no  barm.  These  jurymen 
had  sworn  on  the  voir  dire  that  they  were 
without  bias,  etc.,  sod  the  Judge  in  his 
charge  referred  to  the  inconsistency,  and 
remarked  that  it  was  singular  that  the 
prosecution  had  not  challenged  them. 
Held,  that  the  conduct  of  the  trial  judge 
was  not  ground  for  a  new  triaL — Bmdt  v 
State,  (Wis.)  985. 

ETidenee. 

11.  Where  defendant  was  arrested  in  bed 
at  a  house  of  ill  fame  with  a  pistol  under 
his  pillow,  evidence  of  what  occurred  at 
the  time  of  the  arrest,  and  that  defendaut 
resisted.  Is  admissible. — People  Burns, 
(Mich.)  154. 

13.  Where  it  appeared  that  defendant 
was  given  the  fullest  chance  to  cross-ex- 
amine the  prosecuting  witness,  it  Is  not  er- 
ror to  refuse  the  admlsaion  of  auestioni 
coTsring  ground  already  coverea  by  the 
testimony,  nor  to  refuse  Ute  acbnission  of 
questions  clearly  improper.— State  T.Ward, 
(Iowa,)  617. 

18.  Thirty-four  questions  were  pro- 
pounded to  a  witness  on  cross-ezamins- 
tion,  as  to  bar  testimony  in  a  former  trial. 
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which  she  refased  to  answer.  The  court 
refused  to  strike  out  her  testimooy,  but  ia- 
structed  the  jury  that  her  demeanor  on  the 
stand  should  be  considered.  JTeld.  it  was 
Dot  error,  as  her  former  contradictory  ta»- 
timony  could  have  been  proven,  or  the 
court  asked  to  compel  ber  to  testify.— 
State  v.  Archer,  (Iowa,)  241. 

14.  A  witness  called  by  the  state,  whose 
name  was  not  indorsed  on  the  indictment, 
and  of  whose  testimony  no  notice  was 
given,  was,  upon  objectTon  of  defendant, 
excused,  when  defendaot'e  counsel  with- 
drew the  objection,"  but  waived  no  rights, " 
and  thereupon  the  witness  was  recalled 
and  examined  without  objection.  Seld, 
that  such  examination  was  not  error,  after 
the  withdrawal  of  objections.  —  3tate  v. 
Ward,  (Iowa.)  617. 

 Best  and  Booondary. 

16.  Where  the  record  of  the  indictment 
against  a  party  accused  of  committing  a 
crime  has  been  omitted,  or  lost,  or  de- 
stroyed, tiie  conrt  will  receive  secondary 
evidence  as  to  the  essentia]  facts  stated  in 
the  indictment  which  conferred  jurisdic- 
tion on  the  trial  conrt. — Ex  parte  Carr, 
(Neb.)  409.* 

16.  Upon  the  trial  of  a  defendant  in- 
dicted for  embezzlement,  he  offered  fai  evi- 
dence certain  deposit  slips  nsed  in  making 
Dank  deposits,  in  the  nameofthecompany 
from  which  he  was  charged  with  embez- 
zling, to  show  that  the  fundi  were  prop- 
erly accounted  for.  Ihese  dips  were  in 
his  own  handwriting,  and  were  the  mtmo- 
randa  from  which  the  bank  made  its  en- 
tries in  its  books.  Held,  that  their  ezclu- 
Bion  on  the  ground  that  the  bank-books 
were  the  primary  evidence  of  the  fact  to 
be  shown,  and  because  they  were  in  de- 
fendant's own  writing,  was  error.— State 
T.  Halstead.  (Iowa,)  457. 

17.  Letter-press  copies  of  letters  sent  by 
defendant  to  his  employers,  and  contain- 
ing statements  of  his  accounts  with  them, 
are  not  competent  evidence  to  prove  an 
embezzlement  by  defendant,  when  it  Is  not 
shown  that  the  ori^nal  letters  cannot  be 
procured.— Id. 

 Identic. 

18.  It  was  proved  that,  on  the  morning 
after  the  commission  of  the  crime,  the 
man  assaalted  gave  a  description  of  one  of 
his  assailants.  Defendant  offered  evidence 
that  one  W.  answered  the  descriptioo. 
iJeld  properly  excluded.— State  v.  Beok, 


19.  The  man  assaulted  admitted  on  cross- 
examination  that  soon  after  the  crime  was 
committed  he  was  shown  a  pluotograph  of 
one  W.,  and  that  he  then  expressea  the 
opinion  that  W.  was  one  of  his  assailants. 
Defendants  offered  evidence,  which  was 
excluded,  that  W.  was  in  the  neighborhood 


about  the  time  the  crime  was  committed. 

Held  no  error. —Id. 

20.  On  the  trial  of  an  information  for  the 
Offense  of  breakingand enteringastore on 
the  night  of  November  8. 1884,  if  other  evi- 
dence showed  that  defendant,  together 
with  another  who  had  been  convicted  of 
the  same  crime,  occupied  a  rented  room 
both  before  and  after  the  commission  of 
the  crime,  and  were  seen  together  about  7 
o'clock  on  the  evening  of  November  8, 
1884,  evidence  that  defendant  was  seen  In 
company-  witii  the  same  person  on  October 
8S,  1884,  li  admisslhle.— People  v.  Bam^ 
<Mlch.)  IM. 

 Character. 

31.  A  question  put  to  a  witness  for  de- 
fendant, who  was  testifying  as  to  the  lat- 
ter's  reputation,  in  these  words:  "Are  you 
acqnainted  with  bis  reputation  as  a  peace- 
able, law-abiding  citizen?"- was  excluded 
as  in  com  patent  and  immaterial.  IJt  d,  that 
the  ruling  might  well  be  sustained,  on  the 
ground  that  the  question  was  not  explicit 
by  reason  of  the  omission  to  include  de- 
fendant's reputation  in  the  community 
where  he  dwelt  at  and  before  the  commis- 
sion of  the  offense.— State  v.  Ward.  (Iowa.) 
•17. 

23.  Except  In  cases  where  it  is  necessary 
to  show  guilty  knowledge.  It  Is  not  admis- 
sible to  prove  that  at  another  time  the  ac- 
cused committed,  or  attempted  to  commit, 
a  crime  similar  to  tbat  with  which  he  stands 
charged.— Cowan  v.  State.  (Neb.)  405. 

38.  On  trial  of  an  indictment  for  mnrder, 
the  state  introduced  testimony  showing 
thatdefendantand  his  wife  hatfmadestate- 
ments  contradictory  to  their  evidence. 
The  defendant  offered  to  prove  their  gen- 
eral reputation  for  truth.  Held,  that  the 
offer  was  properly  lefused.— State  v.  At* 
Cher.  (Iowa.)  8a. 

 OonlbuioiiB. 

84.  After  defendant's  arrest,  and  before 
trial,  an  article  In  a  newspaper  was  shown 
to  him  which  purported  to  give,  among 
other  things,  a  summary  of  his  statements 
before  the  coroner.  Defendant  read  the 
whole  article,  and  admitted  that  it  was 
correct.  On  the  tHal,  after  proof  of  these 
facta,  tiie  prosecuting  attorney  cut  out  that 
portion  of  the  article  which  related  solely 
to  defendant's  statements,  and  offered  such 
portion  in  evidence.  Htld,  that  it  was 
properly  admitted,  without  putting  in  the 
whole  article. — People  v.  Coughlin,(MiGh.) 
1%. 

Aooomplioes. 

25.  A  person  to  whom  one,  intending  to 
commit  burglary,  confides  such  intenuon, 
and  procures  such  person  to  promise  lo  act 
as  accomplice,  is  a  competent  witness  to 
prove  the  declarations  and  acts  of  the  party 
committing  the  offense;  the  credibility  of 
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such  witnew  being  a  qaestion  for  tha  jary. 
— Btate  T.  Sneffl,  (Neb.)  318. 

Eridenoe— Weigbt  and  BiUBolmioy. 

26.  Defendant  and  C.  were  jointly  in- 
dicted, but  were  tried  separately,  and  C. 
was  convicted.  On  appeal  the  judgment 
was  rerersed,  because  tne  evidence  was  in- 
sufficient  to  identify  C  who  was  set  at  lib- 
erty. On  trial  of  defendant  some  addi- 
tional witnesses  gave  tesUmony  (ending  to 
prove  admissions  by  defendant  that  be  was 
concerned  in  the  commiBsion  of  the  offense. 
The  jury  found  him  guilty,  ffeid,  that  the 
additional  testimony  warranted  the  jury  in 
convicting  him,  even  though  C.  was  dis- 
charged.—State  V.  Beck,  (Iowa.)  081. 

Inatrnotlons. 

27.  In  Its  charge  to  .the  Jnrr  the  court 
need  not  state  the  reason  for  uie  rale  that 
guilt  must  be  proved  beyond  a  reasonable 
donbt,  if  it  state  the  rule  correctly.  Mit- 
chell, J.,  dissenting.  —  Btate  v.  Johnson, 
(H]Dn.)S78. 

26.  The  court.  In  defining  •  reasonable 
doubt,  said:  **It  is  adoubt  for hariag which 
Uie  Jury  can  give  a  reaaon  baud  upon  the 
testimony."  SM  erroneoas.  and  calcu- 
lated to  mislead.— Cowan  t.  Btate,  (Neb.) 
406.« 

29.  In  an  indictment  for  murder,  i.  e.,  a 
request  to  charge  that  if  a  single  fact, 
proved  to  the  satisfaction  of  the  Jury,  was 
ucousisteat  with  defendant's  guut.  he 
should  be  acquitted,  was  rightly  refused.— 
Btate  V.  Johnson,  (Uinn.)  873. 

80.  It  is  not  error  for  the  oourt  to  refuse 
to  instruct  ftie  jury  that  certain  evidence 
has  a  certain  tendency.— Feople  v.  Cough- 
lin.  (Mich.)  72. 

Sentenoe. 

81.  A  citjr  recorder  (faavlqg  the  same  ju- 
risdiction in  criminal  cases  as  a  justice  of 
the  peace)  before  whom  a  person  is  tried 
and  convicted  of  a  misdemeanor,  triable  by 
a  justice,  and  punishable  by  "imprison- 
ment in  the  county  jali  *  •  •  not  more 
tiian  ninety  days, "  cannot  sentence  such 
person  to  Imprisonment  in  the  state  house 
of  correction,  notwithstanding  the  act 
creating  such  house  of  correction,  which 
was  earlier  in  time  than  that  creating  the 
speclflc  offense  charged,  provides  that** all 
courts  baving  crimrnal  jurisdiction  may 
sentence"  to  Imprisonment  in  it  "all  male 
persons  duly  convicted  before  them  of  a 
misdemeanor,  when  the  imprisonment 
shall  not  be  less  than  ninety  days."  How. 
St.  Mich,  g  9755.— People  t.  Qobles,  (Mich.) 
01. 

Appeal. 

82.  Where  there  Is  no  appearance  by  ap- 
pellant, and  the  transcript  filed  shows  no 
error.  Judgment  will  be  affirmed. — State  v. 
Dow,  (Iowa.)  S87. 


88.  On  appeal  the  record  contained  the 
Indictment,  instructions,  verdict.  Jud$ 
ment,  and  motion  for  new  trial,  which  w«a 
overruled,  ffeld,  there  being  no  evidenct 
or  bill  of  exceptions  and  the  instrnctioDj 
abstractly  considered  being  correct,  thi 
judgment  would  he  affirmed.  —  State  v. 
Myers,  (Iowa.)  114. 

84.  Under  Ck>de  Iowa,  g  4583,  which  pro- 
vides that  in  criminal  cases"no  appeal  can 
be  taken  until  after  judgment,^  the  ab- 
Btraet  on  appeal  most  show  that  a  Judg 
ment  has  been  rendered.— ^tate  t.  Brig^s, 
(Iowa.)  631. 

85.  Where  It  is  claimed  that  improper 
testimony  was  admitted,  it  must  appear  by 
the  bill  of  exceptions  that  objection  wsa 
made  and  overruled,  and  an  exception 
taken  at  the  time.— Fager  t.  State.  (Meb.) 
196. 

 Oaae  earttfled. 

86.  Where  a  criminal  proceeding  for 

abandonment  of  wife  is  tried  to  the  court, 
and  the  facts  as  found  show  the  accused  to 
be  liable  for  the  penalty  denounced  by  the 
statute,  such  finding  is  equivalent  to  the 
verdict  of  a  jury,  and  the  case  may  be  cer- 
tified to  the  supreme  court,  under  Rev.  SL 
Wis.  g  4T31.  permitthig  snob  report  on  eon- 
vlcUon.— State  v.  Witlam,  (Wis.)  UStL 

DAMAQBS. 

For  breach  of  covenant  in  deed,  see  Cow- 
nanU,  8. 

death,  see  Death  ^  Wrongful  Act.  3. 
defamation,  see  Libet  and  Stander.  6-^ 
frivolous  appeal,  see  OMtt.8. 
public  improvements,  see  MuniapiU 

CorporcUtoTu,  14-21. 
trespass,  see  Matter  and  Benattl,  8: 

Tratpatt,  6-4. 
In  condemuation  proceedings,  see  Smi»at 

Domain,  6,  6. 
replevin,  see  B^leein,  A 

For  breach  of  oontraot. 

1.  Plaintiff  deeded  to  defendant  a  piece 
of  land  upon  which  was  a  $700  mortgage 
which  defendant  was  to  assume,  and  a  $50 
mortgage,  which  plaintiff  was  to  ray. 
Plaintiff  sued  for  balance  due  him.  &&, 
that  he  was  entitled  to  recover  the  differ- 
ence between  the  price  of  the  land  and  the 
9700  mortgage,  pnncipal  and  interest,  less 
whatever  defenduit  had  pud  on  the  %S0 
mortgage.— Nugent  v.  Teachout,  (Mich.) 
354. 

8.  Action  was  brought  to  recover  dam- 
ues  from  defendants  who  had  procured 
plaintiff  to  execute  a  note  and  mortgage  to 
a  third  party,  upon  the  fraudulent  repre- 
sentation that  he  would  procure  a  lota 
from  such  party  to  pay  oft  a  prior  mort- 
gage, which  promise  defendant  did  not 
fttUlli  both  mortgages  were  subseqneDtljr 
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foreclosed,  but  not  until  after  the  land  had 
beoD  conveved  br  plaintiff  to  another. 
Jleid,  that  plaintifl  could  not  recover  dam- 
ages for  cost  of  title  or  Interest  in  the  land, 
but  only  the  amount  of  the  note  and  inter- 
eat.— Forbes  t.  niomai,  (Neb.)  411. 

For  personal  injuriea. 

8.  A  plaintiff,  injured  on  the  noae  in  a 
railroad  accident,  never  had  catarrh  before, 
but  he  had  it  soon  afterwards;  there  waB 
medical  testimony  that  such  an  Injury 
might  produce  catarrh  under  certain  ex- 
ceptional circumstances.  Htld,  that  the 
court  properly  refused  to  charge  that  there 
wse  no  sufficient  evidence  that  the  catarrh 
vaB  caused  by  the  injury. — QnaclieDbuBh 
T.  Chicago  &  N.  W  Rv.  Co.,  (Iowa.)  528. 

4.  In  an  action  for  damages  for  personal 
injuries,  the  plainttft  lUlend  In  hit  com- 
plaint  that  by  reason  of  his  Injuries  he  had 
not  been  able  to  attend  to  the  duties  of  his 
profession— fitatine  what  his  profession 
was — from  which  ue  was  before  able  to  se- 
cure a  "comfortable  living."  Held,  that 
under  these  allegations  it  was  competent  to 
ahow  wbat  his  earnings  were  per  month  in 
bis  profession.--GoIlins  v.  Podge,  {Minn.} 
868. 

Injariee  to  property. 

5.  A  riparian  owner,  who  is  deprived  of 
the  use  of  pasturage  by  floods  caused  by 
the  negligence  of  defendant,  may  recover 
the  value  of  the  pasturage  without  show- 
ing that  his  cattle  were  not  as  well  fed  else- 
where, ot  that  he  was  put  to  expense  in 
procuring  other  food.— Wltheral  v.  Muske- 
gon Booming  Co.,  (Mich.)  758. 

0.  Plaintiff  claimed  compensation  for  his 
hay  being  swept  away  by  floods  caused  by 
defendant's  negligence,  and  gave  evidence 
of  the  amount  of  hay  cut  upon  the  land  the 
year  before.  that  it  was  properly 

admissible  to  show  the  capacity  of  tiie  land 
for  producing  h^. — Id. 

Pleading. 

7.  Plaintifta  owned  a  Baw>mill.  and  con* 
traeted  to  saw  4,000,000  feet  of  logs  (o  be 
furnished  by  defendant.  In  an  action  for 
defendant's  breach  of  contract  in  not  fur- 
nishing the  logs  as  agreed,  plaintiffs  filed 
a  bill  of  particulars,  claiming  for  "loss  of 
profits  on  sawing  four  million  feet  of  logs. " 
etc.,  and  "lo^s  of  profits  on  account  of  de- 
fendant's failure  to  perform  hts  contract. " 
They  did  not  offer  to  show  that  they  bad 
incurred  actual  damage,  by  reason  of  ex- 
penses in  preparing  to  perform  the  con- 
tract, or  stoppage  of  the  mill  for  want  of 
work,  nor  claim  nominal  damages.  Seid. 
that  under  their  bill  of  particulars  plain' 
tiffs  could  not  recover.— Petrie  v.  Lane, 
(Mich.)  70. 

8.  The  complaint  alleged  special  dam 
ages  in  a  certain  sum,  coupled  with  an  al- 


legation of  plaintiff's  estimate  of  his  total 
damages,  besldee  the  demand,  which  by 
statute  isessentialtothecomplalnt.  Held, 
that  the  allMations  were  sufficient  to  war- 
rant general  damages.— Collins  v.  Dodge, 
(Hinn.)866. 

DBATH  BT  WBOirOFUL 

ACT. 

Pleading — Variance. 

1.  In  an  action  by  an  admtotBtratrix  for 
her  Intestate's  death,  the  declaration  al- 
leged that  the  planks  In  the  bridge,  where 
the  accident  occurred,  were  loose,  and  the 
stringers  uneven,  the  planks  liable  to  slip 
off,  turn  over,  and  tip  ap.  and  thereby 
trip  horses;  and  that  the  horses  did  be- 
come entangled  In  the  loose  planks,  and 
thereby  tripped.   The  Jury  found,  and  the 

groof  showed,  that  one  of  the  horses  driven 
y  the  deceased  had  stepped  into  a  hole  in 
the  bridge,  whereby  the  team  became 
frightened,  resulting  m  the  injury  alleged. 
Held  no  variancc—Merkle  v.  Township  of 
Bennington,  iMich.)  846. 

Measure  of  Damages. 

2.  Evidence  of  what  the  deceased  was 
worth  at  the  time  of  his  death  is  admissible 
for  the  purpose  of  showing  the  reasonable 
expectation  of  pecuniary  benefit  to  his 
family  from  the  continuance  of  his  life. 
Any  one  wbo  has  knowledge  of  his  pecuni- 
ary afalrs.  as  an  attorney,  who  managed  the 
settlement  of  bis  estate,  may  testify.  The 
fact  that  his  knowledge  was  derived  in  part 
from  proceedings  had  in  the  M-obate  court 
in  the  settlement  of  bis  esfate  does  not 
render  his  testimony  secondary  evidence. — 
Phelps  T.  Winona  &  St.  P.  By.  Co.,  (Mlon.) 
278. 

DBOBIT. 

Evidence. 

1.  In  an  action  to  recover  damages  for 
fraudulently  procuring  plaintiff  to  execute 
a  note  and  real  estate  mortgage,  whereby 
title  to  the  land  was  lost,  nut  not  until 
plaintiff  had  sold  to  another,  evidence  of 
plaintiff's  efforts  to  procure  money  to  pay 
off  the  mortgage,  and  of  his  inability  to  do 
BO  on  account  of  the  incumbrances,  was  ad- 
mitted. y/« 'd.  that  the  element  of  damages 
resulting  from  loss  of  title  having  been 
eliminated  under  the  Instructions  of  the 
court,  the  admission  of  the  evidence  was 
errorwithout  prejudice.- Forbes  v. Thom- 
as, (Neb.)  411. 

3.  In  an  action  for  fraud  in  selling  stock 
of  a  corporation,  the  court  admitted  evi- 
dence of  the  value  of  the  corporation's  real 
estate  three  years  after  the  sale  of  the 
stock,  and  then  charged  the  Jury  that  "the 
price  which  the  propierty  brought  at  public 
sale  in  the  spring  of  1W9,  when  the  com* 
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pany  bad  saipended.  Is  not  the  trne  cri- 
tarion  as  to  the  value  at  that  time,  [mean- 
ing the  time  when  the  plaintiff  purchased 
his  stock.]  The  fact  may  be  considered  in 
connection  with  the  evidence,  but  allow- 
ance should  be  made  for  the  changed  con- 
dition. "  Seld,  that  the  charge  was  objec- 
tionable, and  did  not  core  the  error  in  ad- 
mitting the  evidence. — French  v.  FItcta, 
(MichjseS. 

8.  Defendant  sold  plaintiff  28  shares  of 
stock  in  a  company,  representing  to  him 
that  the  capital  stock  was  all  paid  up.  It 
appeared  tiiat  when  the  company  was 
formed  only  60  per  cent,  was  paid  in  on  the 
stock,  and  that  afterwards,  before  plaintiff 
purchased  his  shares,  profits  which  the 
company  had  made,  amounting  to  40  per 
cent,  on  the  capital  stock,  were  allowed  to 
remain  in  the  business  as  undivided  profits, 
which  thus  made  shares  worth  their  full 
face  value.  Defendant  admitted  that  he 
made  tiie  representation,  and  claimed  that 
it  was  true.  Ileld,  sufficient  evidence  to 
warrant  a  submission  of  the  question  of 
fraud  to  the  jury. —  Eryger  v.  Andrews, 
(lUch.)  846. 

Dedication. 

See  BigJacayt,  1.  ' 

D'HKPi 

By  county  clerk,  see  Couniiet,  9. 
Construction   and   effect,  see  Riparian 

RighU. 
Tax-deeds,  see  Taxation, 

Desorlptiofl. 

1.  When;  in  the  description  in  a  deed, 
referance  li  made  to  a  plat,  it  may  be  used 
to  identify  the  lands  referred  to,  though  It 
does  not  conform  to  the  statute,  and  is  not 
duly  certified.— Sanborn  v.  Mueller,  (Uinn.) 
606. 

Deltvery— What  oonstltates. 

2.  Defendant  and  her  mother  went  to- 
gether to  a  justice  of  the  peace,  where  the 
mother  signed  and  acknowledged  a  deed 
conveying  certain  property  to  defendant. 
The  mother  then  left  toe  deed  in  the  cus- 
tody of  the  Justice,  with  instructions  to 
keep  it  until  she  had  died,  and  then  file  it 
for  record.  The  justice  told  her  she  could 
have  the  deed  wheuever  she  wanted  it,  but 
she  replied:  "X  don't  want  it  Ton  must 
keep  it  until  I  die. "  ^  also  told  defend- 
ant that  she  had  deeded  the  land  to  her. 
ifeU,  that  the  evidence  showed  a  present 
delivery,  and  not  an  attempt  to  make  a  tea- 
tamentaj7  disposition  of  the  property.— 
Hinaon  v.  Bailey,  (Iowa,)  096. 

 Effect. 

8.  Land  had  been  sold  at  a  sheriff's  sale 
under  a  power  in  a  trust  deed  to  one  fi., 


and  was  afterwards  oonreyed  by  mesne 
process  to  various  grantees,  among  whom 
were  defendant  and  one  B.  In  ortjer  lo 
remedy  supposed  defects  the  original  mort- 
gagor executed  a  curative  deea  to  H.  and 
deuvered  it  to  B.,  who  had  it  recorded  for 
all  the  owners  without  the  knowledge  of 
H.  until  some  time  afterwards,  when  he  ex- 
ecuted a  curative  deed  to  his  immediate 
grantee.  Held,  that  the  curative  deed  from 
the  mortgagor  took  effect  the  date  of  its  de- 
livery to  B.,  and  a  quitclaim  deed  by  the 
mortgagor  to  a  person  having  knowledge 
of  the  ^cts,  executed  between  the  time  of 
the  delivery  of  the  deed  to  B.  and  its  ac 
ceptance  by  H.,  was  of  no  effect. — Hol- 
combe  V.  lUcharda,  (Slinn.)  714;  Yoere  v. 
Holcombe.  Id.  718. 

Ocmakraotioii  and  effeot. 

4.  The  owner  of  certain  land  and  water 

ftrivlleges  conveyed  a  two-thirds  interest 
n  the  latter  to  A.,  and  after  mortgaging 
his  remaining  interest  with  certain  land, 
conveyed  his  equity  of  redemption  fn  such 
interest  to  A.  The  purchaser  on  foreclos- 
ure of  the  mortgage  conveyed  to  plaintiff 
land  adjacent  to  the  privileges,  to  the  mid- 
dle of  the  stream,  with  all  the  heredita- 
ments and  appnrteaances;  and  thereafter 
quitclaimed  the  one-third  interest  in  the 
privileges  to  A.  Heid,  that  the  deed  to 
plaintiff  conveyed  no  interest  in  the  water 
privileges.— Win chell  v.  Clark. (Mich.)907. 

5.  where  a  grantor  and  his  wife,  who  had 
been  in  posseasioo  without  color  of  title  of 
certain  village  lots,  (in  connection  with  oth- 
ers in  the  same  block  held  nnder  a  tax  title 
which  appeared  of  record.)  under  circum- 
stances tending  to  show  adverse  possession 
thereof,  the  lots  being  situated  in,  and  a 
part  of,  block  10,  (according  to  the  plat  of 
a  certain  addition,)  executed  a  deed  to  a 
purchaser  containing  the  following  descrip- 
tion, viz. :  "All  of  blocks  10  and  11, "  (in  the 
same  addition,)  "intending  to  convey  on^ 
those  lots  in  said  blocks  10  and  11  which 
have  been  qnltdaimed  to  the  parties  of  the 
first  part,  or  either  of  them,  by  converance 
of  tax  titles. "  held,  that  there  paased  by  the 
deed  only  such  lots  as  were  acquired  under 
the  conveyance  of  tax  titles.— Witt  v.  St 
Paul  &  N.  P.  Ry.  Co.,  (Minn.)  862. 

6.  A  deed  conveyed  certain  lands,  "ex- 
cepting and  reserving  therefrom  sixty- 
eight  feet  of  land  off  from  the  east  end  of 
said  described  premises."  The  vendor  re- 
tained possession  of  a  lot  68  feet  wide  along 
the  whole  east  aide  of  the  lands,  and  put 
the  purchaser  in  possession  of  the  remain- 
der. Thev  built  a  fence  and  dug  a  well  on 
the  line  thus  fixed.  The  vendor  built  a 
house  and  bam  on  the  portion  held  by  him, 
and,  after  many  years,  conveyed  it  as  68 
feet  wide.  He(d,  from  the  acts  of  the  par- 
ties  and  the  surrounding  drcumstancei, 
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that  the  exception  was  meant  to  reseiTe 
68  feet  in  width  alooK  the  east  end  of  the 
lot,  and  not  68  square  feet,  which  would  he 
a  strip  but  six  mches  wide.— Hontfort  t. 
BUvens.  (Uich.)  827. 

Setting  aside,  see  Judgment.  1-8. 
What  constitutes,  see  Mandamut,  1. 

Delivery. 

"What  constitntes,  see  Deed.  8;  SaU,  8-6. 

DEPOSITION. 

Of  advene  party. 

1.  A  deposition  taken  under  Rev.  Bt. 
Wis.  1878,  %  4096,  which,  as  amended,  read, 
"#    •    •  examination  of  a  party 

*  •  *  otherwise  than  aa  a  witness  at  the 
trial,  may  be  taken  by  deposition,  at  the 
instance  of  the  adrerse  party  in  anv  action 
or  proceeding  at  any  time  after  tne  com- 
mencement thereof,  and  before  Judgment. " 
maybe  produced,  and  used  as  evidence  on 
trial,  even  if  deponent  be  present  in  court 
—Meier  v.  Paufus,  (Wis.)  801, 

Dlsqualifloation  of  notary. 

8.  The  fact  that  a  notary  before  whom  a 
deposition  was  taken  has  his  office  In  a 
room  occupied  by  the  attomeya  who  rep- 
resented the  parties  taking  the  deposition, 
is  not  of  itself  sufficient  to  warrant  the  ex- 
clusion of  the  deposition  when  offered  to 
be  read  upon  the  trial. — Singer  Manuf'g 
Co.  V.  McAllister,  (Neb.)  181. 

Of  party  oaUed  as  witness. 

8.  The  deposition  of  defendant  taken  at 
plaintiff's  instance  was  excluded  at  the 
trial,  on  the  ground  that  defendant  was 

E resent  in  court,  whereupon  plaintiff  called 
im  as  a  witness-  Ueld,  that  plaintiff  did 
not  thereby  waive  the  error  in  excluding 
the  deposition.— Meier  t.  Paulus,  (WiaO 
801. 

DESOBNT  AND  DISTRIBU- 
TION. 

See,  also.  Dower;  Executon  and  Adminitlra- 
tort;  Purtitum;  WilU. 

Xlection  of  widow  between  homestead  and 

do^er,  see  Appeal,  67. 

Children  omitted  from  the  wUl. 

Rot.  St.  Wis.  g  2287.  provides  that 
"When  any  testator  shall  omit  to  provide 
in  his  will  for  any  of  his  children,  or  for 
the  issue  of  any  decased  child,  and  it  shall 
appear  that  such  omission  was  not  inten- 
tional, but  was  made  by  mistake  or  acci- 
dent, such  child,  or  the  issue  of  such  child. 


shall  have  the  same  ehare  in  the  estate  of 

the  testator  as  If  he  had  died  intestate. 
•  •  *"  Held,  that  the  evidence  must  be 
very  clear  that  the  omission  was  the  result 
of  mistake  or  accident,  and  that  the  right 
of  a  child  omitted  to  share  in  the  estate 
can  rest  upon  no  other  basis. — Moon  r. 
Estate  of  Evans.  (Wis.)  30. 

DismissaL 

After  judgment,  see  Judgment,  0. 

District  and  Froseouting  Attor- 
neys. 

Fees  of  special  prosecutor,  sea  BUaetieai' 
ing  Liquora,  18. 

DIVOBOB. 

Proof  of  marriage. 

1.  Where  complainant  fails  to  allege  any 
marriage,  but  relies  upon  cohabitation  to 
eBtablisn  the  marriage  relation,  and  the 
record  shows  that  for  the  greater  part  of 
the  period  of  cohabitation  complainant  was 
incompetent  to  contract,  and  does  not  show 
that  there  was  any  contract  of  marriage 
since  the  disability  was  removed,  a  Judg- 
ment for  plaintiff  is  erroneous. — Rose  t. 
Ro^e,  (Mich.)  803.* 

Boffloienoy  of  evidence. 

2.  The  action  of  the  trial  court,  in  dis- 
missing an  action  for  divorce  on  the  ground 
of  adultery  and  cruel  and  inhuman  treat- 
ment, will  be  sustained  on  appeal,  where 
the  evidence  does  not  show  that  the  plain- 
tiff established  her  claim  by  a  dear  pre- 
ponderance of  evidence.— nater  t.  SlMer, 
(Iowa,)  489. 

Alimony. 

8.  A  division  of  property  made  on  sep- 
aration is  no  bar  to  a  subsequent  claim  by 
the  wife  for  suit  money,  in  a  aubsequent 
suit  by  her  for  divorce.— Oaffiphell  v. 
Campbell,  (Iowa,)  628. 

4.  On  application  for  suit  money  for  the 
wife  as  complainant,  the  amount  of  allow- 
ance for  her  necessltieB  is  discretionary. — 

id.» 

5.  Suit  money  may  be  allowed  to  a  wife 
suing  though  she  ful  to  prove  her  right  to 
the  divorce. —Id. 

6.  Where  after  decree  for  divorce  and 
alimony  for  the  wife,  she  petitions  under 
Rev.  8t.  Wis.  g  2869,  to  revise  the  allow- 
ance of  alimony  on  acconnt  of  a  change  in 
defendant's  circumstances,  the  court  may 
require  the  payment  of  her  attorney's  fees 
and  support  pending  the  proceedmg,  but 
cannot  require  a  bond  therefor,  section 
2367  only  providing  for  a  bond  in  the  actual 
divorce  suit.— Blake  v.  Blake,  (Wis.)  dSL 
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BOWER. 

XJeotion. 

1.  ]n  Iowa  a  widow  cannot  tak«  both  faer 
dower  and  taomestoad,  but  most  elect 
which  she  will  take.— Thonlas  t.  Thomas, 

(Iowa,)  693. 

2.  Awidow  cannot  be  compelled  to  elect 
whether  she  will  take  her  dower  or  home- 
stead, antil  the  indebtedness  of  the  estate 
is  determined. — Id. 

8.  Continued  occupanc7  of  the  home- 
stead, in  the  absence  of  an  election  to  take 
dower,  will  be  deemed  an  election  to  take 
under  the  homestead  right.— Id. 

4.  The  owner  of  certain  lands,  amouff 
them  a  homestead,  died,  leaving  several 
lineal  descendants  and  a  widow.  Action 
for  partition  was  begun  during  the  life  of 
the  widow,  who  haa  never  had  -her  share 
of  the  estate  set  apart  to  her,  but  who  had 
leased  the  homestead  to  another  for  life. 
Before  the  decree  of  distribution,  the 
widow  devised  her  share  of  the  husband's 
estate,  and  died.  Jleld,  that  she  was  enti- 
tled to  no  share  In  tlie  distribatioo,  as  the 
devise  did  not  amount  to  a  setting  apart  of 
an  interest  to  her  in  the  estate:  following 
Darrah  v.  Cunningham.  33  N.  W.  Kep.  MS. 
— Mobley  V.  Mobley,  (Iowa.)  691. 

Assignment. 

5.  A  widow's  dower  is  not  subject  to  her 
husband's  debts,  and  it  is  to  be  set  apart 
without  reference  thereto, — Thomas  v. 
Thomas,  (Iowa.)  693. 

6.  Ckturta  of  law  and  equity  have  con- 
current Jurisdiction  in  the  assign  meut  of 
dower,  and  therefore  the  proceedings  for 
that  purpose  authorized  by  Code  Iowa,  g$ 
S444-^i,  are  not  exclusive.— Id. 


DRABSTAGB. 

Power  to  oonstruot  drains. 

1.  The  power  to  construct  drains  Is  no 
part  of  the  usual  powers  of  town  and  conn- 
ty  governments,  but  is  a  special  authority 
given  for  a  particular  purpose,  and  may  be 
conferred  by  legislation  on  any  person.— 
Bryant  v.  Robbrns,  (Wis.)  645. 

Proceedings  to  establish. 

3.  In  a  proceeding  to  establish  a  drain  or 
ditch,  under  chapter  89,  Comp.  St.,  the  ju- 
risdictional facts  Bx9—Firat,  a  petition 
signed  by  one  or  mere  owners  of  land  to  be 
affected  by  the  proposed  ditch;  tecond,  a 
bond  provided  by  statute;  third,  that  the 
proposed  improvement  is  a  necessity,  and 
will  be  conducive  to  the  health,  conven- 
ience, and  welfare  of  the  public;  and, 
fourth,  the  statutory  notice. — County  of 
Dakota  v.  Cheeney,  (Neb.)  211. 

8.  The  failure  of  the  county  board  to  And 
that  the  signers  of  the  petition  are  owners 


of  lands  to  be  affected  is  not  jurisdictional. 

-Id. 

4.  A  party  objecting  to  the  coDstructioD 
of  a  proposed  ditch  should  act  witu  reason- 
able promptness  in  urging  his  objections, 
and  should  not  wait  until  the  completioo 
of  the  improvement  before  alleging  an  en- 
tire want  of  authority  to  make  the  same. 
-Id. 

Beoord  of  establishment. 

&.  Under  Code  Iowa,  S  1080,  proWding 
for  establishing  and  cntttng  ditches  when 

the  board  nf  trustees  of  a  town  deem  il 
necessary  for  the  public  health,  and  pro- 
viding that  "nil  the  findings  and  doings  of 
the  trustees  shall  be  reduced  to  writing, 
and  entered  on  record  by  the  clerk,"  a 
ditch  is  not  legally  established  without  a 
written  record  showing  the  action  of  the 
tmstees,  and  that  the  mtch  was  neceBsaty 
for  the  public  health.  Bbck,  J.,  dissent 
ing.— Hull  V.  Baird,  (lows.)  618. 

6.  One  of  the  trustees  tesUfled  that  "his 
judgment"  was  that  the  record  made  by 
;  the  trustees  did  not  contain  these  recitals, 
and  no  other  evidence  on  that  question  ap- 
peared. Held,  to  warrant  the  conclusion 
that  the  record  was  not  properly  made,  and 
therefore  the  proceedings  were  invalid. — 
Id. 

DKnOOISTS. 

Sale  of  liquors  by.  see  Intexieating Ltqvon. 

a,  a 

Forfeiture  of  license— Illegal  sale  of 
liquor. 

Acts  18th  Gen.  Assem.  Iowa,  c.  75,  §  9, 

f>rovides  that  pharmacists  shall  not  sell 
iquors  forabeverage,  and  that,  in  addition 
to  a  fine  for  repeated  violations  of  the  act. 
his  name  should  be  stricken  from  the  reg- 
ister. Acts  2lBt  Gen.  Assem.  c.  88.  g  S,  re- 
pealing section  8  of  said  chapter  75,  pro- 
vides that  the  offender's  name  shall  be 
stricken  from  the  register  by  the  commis- 
sioners of  pharmacy  on  receipt  of  the  tran- 
script of  conviction,  to  be  transmitted  from 
the  court  in  which  he  is  convicted.  H^d 
that,  the  sections  being  repugnant,  the  last 
enacted  must  govern,  and  the  commission- 
ers could  not  strike  off  a  name  on  er  parts 
testimony,  withont  any  transcript  of  con- 
viction.—Straight  T.  Crawford.  (Iowa,)  880i 

DXTXBSa 

What  oonstitutea. 

A  complaint  in  an  action  to  recover 
money  alleged  that  the  same  had  been  [Aid 
under  fraud,  threats,  and  duress,  but  failed 
to  specify  the  acts  and  oircumstanoes  relied 
upon,  save  that  the  defendant  had  threat- 
ened to  turn  plaintiff  ont  of  possaaslon  of  s 
tract  of  land  to  which  the  defendaat  had 
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tlie  legal  title.  Held  toBUfflclent.  It  not  ap- 
pearing that  the  money  had  been  paid  apoa 
a  wroofffal  claim  or  unjost  demand,  or  un- 
der actual  or  threatened  personal  restrelnt 
or  harm,  or  interference  with  plaintiff's 
property,  and  that  be  could  escape  or  pre- 
vent the  injury  only  by  making  such  pay- 
ment— Kraemer  t.  Deustermaon,  (UfnB.) 
278. 

BJEOTMKNT. 

When  action  lies. 

1.  Ejectment  is  the  only  adequate  and 
properremedy  against  one  in  possession  of 
certain  lots  as  a  landing  for  a  swinging 
bridge,  and  claiming  tlie  permanent  right 
of  possession  in  hostility  to  the  owner's  ti- 
tle.—Lawe  T.  City  of  Kaukauna.  (Wis.)661. 

8.  An  action  of  ejectment  was  broug^ht 
to  recoTer  land  on  the  ground  that  defend- 
ant had  violated  the  eonditione  of  the  pur- 
chase,—  that  intoxicating  liquors  should 
not  be  sold  on  the  premises.  'There  was  no 
written  contract  except  a  receipt  given  for 
a  portion  of  the  purchase  price,  which  stat- 
ed that  the  deed  with  restneUong  relating  to 
intoxicating  liquors  would  be  given  on 
completion  of  payment  on  or  before  90 
days  from  date.  'This  balance  was  not  paid 
Dor  the  deed  delivered.  JJeld,  that  the  suit 
was  premature,  inasmuch  as  the  deed  had 
not  yet  been  Kiven,  and  there  was  no  such 
rutrlctton  of  condition  that  could  affect 
the  bargain,  or  the  conduct  of  the  defend- 
ant! before  the  giving  of  the  deed.—- Jump 
lUver  Lumber  Co.  T.Moore.(Wis.)S60. 

Defenses — Adverse  possession. 

8.  The -time  when  adverse  possession  be- 

Sin  is  a  question  for  the  jury. — Miller  v. 
eck  (Mfch.)  809. 

4.  On  the  issue  of  adverse  possession  by 
defendant  a  charge  as  to  the  period  of  open 
and  notorious  occupation  necesaary  togive 
title,  but  omitting  to  explain  that  such  pos- 
session must  be  distinct  and  hostile,  or  to 
define  more  clearlv  the  word  "adverse,"  is 
not  erroneous. — Id. 
 Possession  under  deed. 

6.  Possession  under  a  deed  from  one  In 
possession,  when  auch  deed  was  delivered, 
will  allow  the  defendant  In  ejectment  to 
contest  the  case  by  attacking  the  plain- 
tilTs  tlUe.— Rogers  v.  White,  (Mi6h.)  798. 

pArties. 

6.  Plaintiffs'  brought  suit  In  ejectment 
against  defendant,  who  claimed  the  lands 
under  a  lax  deed  to  his  grantor.  Defend- 
ant was  not  in  the  actual  possession  of  the 
lands,  and  the  evidence  to  show  that  the 
grantor  was  in  posaesalon  was  vague  and 
unaatlsfactorr.  Rev.  St.  Wis.  §^  8079.  807«. 
provides:  "If  tbe  premiaea  for  which  the 
action  is  brought  are  actually  occupied  by 
any  person,  locb  actual  occupant  shall  be 


named  In  tbe  complaint:  It  they  are  not  so 
occupied,  the  action  must  be  brought 
against  some  person  exercising  some  acts 
of  ownership  on  the  premises  claimed,  or 
claiming  title  thereto,  or  some  interest 
therein,  at  tbe  commencement  of  the  ac- 
tion. "  Meid,  that  defendant  was  properly 
sued  alone. — Bnrchard  v.  Roberts,  (wis.) 
286. 

Pleading. 

7.  Tbe  general  issue  will  admit  evidence 
of  adverse  possession.— MUler  Beck, 

(Mich.;  898. 

8.  In  ejectment,  to  recover  certain  lots 
used  by  defendant  city  as  a  highway  and 
landing  for  a  swing-bridge,  defendant  al- 
leged aedication  and  adverse  user.  Plain- 
tiff replied  that,  for  many  years  when  the 
dedication  and  adverse  user  were  alleged 
to  have  taken  place,  he  was  not  the  owner. 
Held,  that  this  raised  an  Issue  as  to  owner- 
ship, under  which  It  was  proper  to  charge 
the  Jury  that  no  one.but  the  owner  or  his 
duly-authorized  agent  could  dedicate  the 
property  to  public  use.— Lawe  v.  City  of 
Kaukauna,  rwis.)061. 

Evidence. 

8.  On  the  issues  of  dedication  of  tbe 
premises  by  plaintiff  and  adverse  user  by 

the  public,  testimony  of  other  witnesses, 
and  of  plaintiff  himself,  that  he  had  ob- 
jected to  the  public  use  of  the  premises.  Is 
admissible. — Id. 

10.  In  ejectment,  where  plaintiff  claims 
title  under  tax  deeds,  and  defendant  under 
a  government  patent.  It  Is  admissible  for 
defendant  to  introduce  in  evidence  the 
deeds  connecting  him  with  the  patentee. — 
Rogers  v.  White,  (Mich.)  799. 
Instruotions. 

11.  In  ejectment,  to  recover  lots  used  by 
the  city  as  a  lauding  place  for  a  swinging 
bridge  and  a  highway  to  and  from  the 
bridge,  it  appearui  that  some  years  before 
there  had  been  two  old  bridges  below  the 
present  site,  and  that  the  lots  had  been 
used  then  as  a  highway  to  tbe  bridges. 
Held,  that  instructions  relating  to  the  acts 
of  dedication  by  plaintiff,  which  did  not  re- 
strict the  time  of  the  acts  to  the  present 
swinging  bridge,  were  not  prejudiciid  to 
defendant.  —  Lawe  t.  Oity  of  Kaukauna, 
(Wis.)  661. 

ELBOnONB  AlVD  VOTBBS. 

Ballots. 

1.  A  "sticker"  or  "paster"  containing  the 
name  of  a  candidate,  and  attached  to  the 
face  of  a  ballot,  la  not  a  "cut  or  device  to 
distinguish  one  ballot  from  another," 
within  the  prohibition  of  Uen.  Ht.  Minn. 
1878,  c.  1.  g  83.— Qoinn>  In  re.  v.  Markoe. 
(Minn.)  SOS. 
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Offloera. 

a.  The  acts  of  election  officers  d§  facto, 
being  In  under  color  of  election  or  appoint- 
ment, ftre  valid  as  to  third  parties  and  the 
public:  and  It  is  no  groand  for  the  rejeo- 
tlon  of  the  vote  of  an  election  precinct 
that  some  of  the  jodm  of  election  did  not 
posseii  the  qnalificaUonB  required  tj  law. 
— Id. 

EMINENT  DOMAIN. 

Constitutional  power— proriaion  for 
oompensation. 

1.  After  the  completion  of  certain  Im- 
provements to  the  Fox  riTcr.  under  the  act 

of  1848,  the  United  States  became  the 
owner,  by  purchase,  of  the  title  to  such 
improTements,  under  the  provisions  of  the 
act  of  congress  of  March  8,  1876,  and  as- 
sumed the  payment  of  compensation  to  any 
land-owners  enUtled  thereto  by  reason  of 
such  improvements.  The  latter  act  alio 
gave  the  right  to  such  owners  to  institute 
proceedings  for  ascertaining  their  rights. 
Held  that,  while  the  act  of  1848  was  de- 
fective in  not  making  adequate  provision 
for  the  compensation  of  land-owners,  such 
defects  have  now  ceased  to  be  of  impor- 
tance, by  reason  of  the  action  of  the  United 
States  in  assuming  responsibility  for  the 
claims. — Green  Bay  &  H.  Canal  Co.  v.  Ean- 
kauna  Water-Power  Co.,  (Wis.)  699. 
 Pnblio  use. 

3.  Section  IS  of  the  Wisconsin  act  of 
August  8,  1848,  for  the  improvement  of 
navigation  of  the  Fox  and  Wiscousln  riv- 
ers, reserving  to  the  state  the  absolute  right 
to  such  water-power  created  by  the  erec- 
tion of  any  dam  or  other  improvement, 
upon  lands  owned  by  the  state  or  others, 
as  mi^ht  be  valuable  for  hydraulic  or  com- 
mercial pnrposes,  held,  not  such  a  talcing 
of  private  property  for  private  purposes 
as  would  render  the  provision  innlia;  the 
creation  of  the  water-power  being  merely 
incidental  to  the  public  improvement  con- 
templated by  the  act.-— Id. 

Ri^t  to  damages. 

S.  Const.  Keb.  art.  1,  g  31,  providing  that 
the  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  com- 
penaiLtion,  does  cot  restrict  such  damages 
to  those  which  could  be  foreseen  at  the 
time  their  cause  was  constructed. — Omaha 
&  R.  V.  R.  Co.  V.  SUnden,  (Neb.)  188. 
Same  v.  Brown,  (Neb.)  188. 

4.  Work  on  a  dam  across  the  Fox  river, 
erected  under  authority  of  an  act  of  the 
legislature,  was  begun  subsequent  to  March 
8,  Itsm.  One  end  of  the  same  rested  on 
a  lot,  the  owoer  of  which  never  gave 
authority  for  such  use,  nor  were  condem- 
nation prociiediDgs  ever  Instituted  to  ascer- 
tain the  damages  to  the  same.   By  act  of 


conftrea,  approved  March  8,  ISTS,  the 
United  States  became  the  owdot of  the  dam. 

assuming  the  payment  of  damages  in  cases 
in  which  "compensation  is  now.  or  shall 
become,  legally  owing."  Held  that,  as  oa 
March  8,  1876,  there  had  not  been  SO  years' 
adverse  user  of  the  lot,  compenaation  for 
damages  was  owing  to  the  owner  thereof, 
and  tnat  the  same  is  still  a  valid  claim 
against  the  United  States.— Green  Bay  & 
Ml.  Canal  Co.  v.  Kaokauna  Water-Fbwer 
Co.,  (Wis.)  529. 

Ueasure  of  Bamages. 

5.  Tbeoptnionsorestimatesofwitnesses, 
as  to  the  amount  of  damage  done  to  the 
lands  not  taken,  by  taking  part  for  railroad 
purpMes,  are  not  eonclosive  on  the  Jury.— 
Johnson  v.  Chicago,  B.  ft  K.  R  Co.,  (Minn.) 
488. 

6.  Where,  from  the  evidence,  it  ia  appar 
ent  to  the  Jury  that  maintaining  and  oper- 
ating a  railroad  near  buildings  Increases 
the  risk,  the  jury  may.  though  no  witness 
has  testified  directly  that  it  will,  consider 
such  risk,  in  estimating  the  damage  to  the 
laud  on  which  the  buildings  stand" — Id- 
Estate  uqnired. 

7.  Where,  In  condemnation  proceedings 
by  a  railway  company,  a  village  lot  is  ap- 
propriated nnder  the  deecription  thereof 
as  designated  by  a  survey  and  plat  of  the 
same,  the  company  takes  presumptively  to 
the  center  of  the  street.  And,  subject  to 
the  public  easement  and  the  control  of  the 
proper  public  authorities,  the  company  ac- 
quires the  same  interest  in  that  portion  of 
the  lot  so  taken  lying  in  the  street  as  to 
the  remainder  thereof,  and  may  apply  it  to 
the  same  uses.— Witt  v.  St.  Paul  ft  H.  P. 
Ry.  Co..  (Minn.)  863. 

Bee,  also,  Oreditart'  BUI;  JtVawfuW  Om- 
v^anetM;  /inunction;  Mortgaget;  QuKting 
JVU;  SpeeiJU  P&rforwane*;  TrutU. 

Jurisdiction,  church  schism,  see  BtUgvm 
Soeietia,  2-4. 

Jurisdiction  —  Proteotioii  of  legal 
rights. 

1.  A  court  of  equity  has  jurisdiction  to 
regulate  the  respective  rights  of  parties  id 
and  to  a  water-power,  and  where  no  ques- 
tion appears  as  to  the  unsettled  or  nnascer- 
talned  rights  of  the  several  partiea,  the  Jo- 
risdlction  will  be  exercised. — Patten  Paper 
Co.  V.  Kaukauna  W^ater-PowerCo.,  (Wia) 
787. 

8.  Acomplalnt forequltable relief,  which 
shows  that  a  river  in  its  natural  conditioB 
would  flow  in  certain  channels,  and  that  de- 
fendant has  turned  the  water  which  nalo- 
rally  ran  to  plaintiff's  dam  away  from  it, 
and  threatens  to  conUane  so  to  do,  to  the 
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deetructlon  of  plalntifl'i  righU,  gtfttw  a 

cause  of  action. — Id. 

 Besoisslon  of  contracts. 

8.  RepreBentstions  which  mislead  and 
deceive  a  party,  whereby  he  makes  a  con- 
tract for  the  sale  of  land,  are  ground  for 
the  ezerciae  of  equity  In  rescinding  the  con- 
tract 80  indaced.  whether  the  party  makf  dk 
the  reprcBentatioDB  willfully  deceived  or 
otberwifte  -—Hohler  t.  Carder,  (Iowa.)M7.* 

4.  The  eTidence  showed  that  the  defend- 
ants deceived  and  misled  plaintiff,  by  rep- 
resentation! as  to  the  qoality  and  value  of 
certain  land.  Into  making  a  trade  of  prop- 
erty owned  by  defendants  for  such  land. 
Held,  upon  plaintiff's  offer  to  reconvey, 
that  equlw  would  rescind  the  contract  so 
made. — id. 

5.  In  an  action  to  set  aside  a  contract,  on 
the  ground  of  undtia  influence,  whereby 
plaintiff  agreed  to  furnish  defendant 
money,  the  profits  from  its  use  to  be  di- 
vided between  them,  it  appeared  that  at  the 
time  plaintiff  executed  it  be  was  of  sound 
mind  and  memory,  and  fairly  educated; 
that  the  promises  of  defendant  were  alaw- 
fnl  consideration;  that  plaintiff  had  before 
been  employed  by  defendant,  and  after- 
wards while  In  another  city  received  news 
of  the  death  of  his  mother;  also  a  letter 
from  defendant  requesting  him  to  come 
to  see  him  immeaiately,  defendant,  on 
plalntifl'srequest,  forwardingbim  the  nec- 
essary means;  that  on  his  arrival  plaintiff 
received  from  defendant  a  letter  informing 
him  of  the  amount  of  money  his  mother 
had  left  him,  which  he  showed  to  defend- 
ant. Plaintiff  remained  for  about  three 
months  in  defendant's  house,  and.  after 
executing  the  contract  in  question,  left  for 
London  ac<»mpanled  by  defendant,  who 
acted  as  his  attorney  in  the  settlement  of 
his  mother's  estate.  Seld  not  to  show  fraud 
or  undue  influence. — Holmes  v.  Hill,  (Neb.) 
206. 

Fleftding — MnltifttrioiuneSs. 

6.  Allegations  against  one  defendant, 
when  several  are  Joined,  which.  If  proved, 
would  not  show  a  cause  of  action  against 
that  defendant,  do  not  make  a  comj)1atnt 
demurrable  as  joining  several  distinct 
causes  of  action.— Patten  Paper  Co.  v.  Kan- 
kanna  Water-Power  Co.,  (Wis.)  787. 

parties. 

7.  Where  the  object  of  an  action  is  to  de- 
termine the  respective  rij^hts  of  parties  to 
water  in  a  stream,  and  facts  are  shown 
which  entitle  the  plaintiff  to  have  this  de- 
termined, all  parties  interested  in  the 
waters  of  the  stream  are  proper  parties. — 
Id. 

Practice — Findln  gs  ■ 

8.  In  an  action  for  an  accounting,  during 
the  term  at  which  the  decision  was  ren- 


dered and  findings  filed,  plaintiff  asked  the 
court  to  make  additional  findings  on  ques- 
tions omitted  therefrom.  H^ld,  that  a  re- 
fusal was  error;  and,  upon  exceptions  tbi^t 
the  findings  failed  to  include  certain  speci 
fied  material  questions  of  fact  litigated  at 
the  trial,  they  will  be  reviewed.— Wells  t. 
McGeoch,  (Wis.)  760. 

BSTOPPHL. 

By  Judgment,  Jtea  Atyvdi&Ua,  see  Jitdff 
menl.^10. 

pleading,  see  Sti-Offemd  Otninler-Olaimf 
1.  3. 

In  pais,  conduct,  see  Inaolveney,  8. 
 ,  oral  agreement,  see  Boundarieg,  4 

In  pais — What  amonnts  to. 

1.  Defendants  purchased  a  lot  situate  on 
a  race-way,  and  erected  a  factory,  with  a 
view  to  operate  the  same  with  power 
drawn  trom  the  race.  On  proceedings  to 
restrain  snch  diversion,  It  appeared  that 
pltintiff  company  and  its  grantors  were 
engaged  in  selling  and  leasing  hydraulic 
rights,  and,  though  they  knew  of  the  erec- 
tion of  the  mill,  had  not  informed  defend- 
ants of  tiie  want  of  title  in  them  to  the 
power.  Held,  that  plaintiff's  silence  did 
not  estop  It  from  an  assertion  of  its  rights, 
as  it  might  well  have  expected  that  defend- 
ants would  buy  or  lease  from  it  the  amount 
of  power  they  needed. — Fox  River  Flour  & 
Paper  Co.  v.  Keliy.  (Wis.)  744. 

8.  Certain  personal  property  belongiog 
to  plaintiff,  and  by  him  consigned  to  him- 
self In  the  care  of  another,  was  by  the  lat- 
ter sold  to  a  third  person,  and  conveyed 
by  him  to  defendant,  who  retained  it.  De- 
fendant had  notice  of  the  ownership,  and 
never  paid  anything  for  the  property. 
Plaintiff  never  sold  or  contracted  to  sell  it 
to  any  one,  and  demanded  of  defendant  its 
return,  which  was  refused.   Held,  that 

filaintiff  was  not  estopped  to  recover  for 
ts  conversion  by  reason  of  having  so  in- 
trusted it  to  another.— Walker  v.  Qrand 
Rapids  Flouring  Mill  Co.,  (Wis.)  882. 

8.  A  county,  after  contesting  the  validity 
of  bonds  issued  by  it.  failed  to  appeal  from 
a  judgment  in  favor  of  their  validitv,  but 
issued  refunding  bonds  by  an  agreed  com- 
promise. Upon  refusal  oi  the  secretary  of 
state  to  register  these  refunding  bonds,  on 
account  of  their  alleged  illegality,  the 
county  compelled  their  registration  by  writ 
of  mandamus.  After  theirreglstration,  the 
county  exchanged  them  for  the  original 
bonds.  Held,  in  an  action  to  recover  in- 
terest on  the  refunding  bonds,  that  the 
coun^  was  estopped  to  deny  their  validity 
in  the  hands  of  a  bona  fide  holder  for  value. 
State  T.  Wilkinson.  81  N.  W.  Rep.  876.  fol- 
lowed.—State  T.  County  of  Dakota,  (Neb.) 
886. 
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4.  In  an  action  of  partition  broaght  by 
ooe  of  tbe  heirs  of  an  intestate  agatnit  tbe 
otbera,  where  it  appear*  that  tbe  plaintiff 
baa  acquiesced  In  and  received  tbe  oenefitj 
of  an  amicable  diviBion  made  20  years  be- 
fore, he  will  be  estopped  to  claim  a  redis- 
tribution of  the  property.— Mitchell  T. 
Ultchell.  (Mich.)  844. 

JflVlDENOB. 

See,  also,  DepotitiiM;  WUiutt. 

In  general,  see  Criminal  Law,  11-S6;  Homi- 

dot,  9-lR;  Libel  and  8tand«r,  10-lS:  Pay- 

mesU,  1-8:  Bape,  1-8;  Sedu^n,  7W- 

«0r  and  Gonvergion.  8-6. 
Competencv  and  relevancy,  see  Anignment 

2;  fVauai/brU  0&nv«yaneea,  8-10;  Qar- 

nithment,  8;  Municipal  Corporafiont, 

80;  Parent  and  Ohm,  8;  Sate,  6,  14,  15; 

Weights  and  Measvrea;  Willi,  4. 
Declarations  and  admissions,  see  Sounda- 

riet,  8;  Partnership,  8;  Sale.  7. 
Opinion,  expert,  see  Assault  and  Battery,  2^ 
Parol  to  vary  writing,  see  Accord  and  Sat- 

itfaetion,  S;  NiegottabU  Instruments,  5,  0; 

SaU:  8;  Taxation,  18;  Vendor  and  Vendee, 

1;  WilU.6. 
Presumption,  see  Gift.  1. 
Weight  and  sufficiency,  see  Appeal,  87-43; 

FalM  Prelenset,  2;  lYtists,  4. 

Best  and  secondary. 
1.  Where  the  flies  of  the  court  are  lost, 

fiarol  evidence  is  admissible  to  prove  their 
OSS  and  contents. — OiUey  v.  van  Fatten, 
<Mich.)881.* 

3.  In  an  action  to  recover  possession  of 
real  estate  claimed  under  a  contract  of  sale, 
held,  that  a  copy  of  the  contract  could  not 
be  offered  in  evidence  without  first  proving 
the  loss  or  destruction  of  the  original,  or 
tliat  it  was  not  wltfiin  the  Jurisdiction  of 
the  oourt— Woods  v.  Bnrke.  (Micli.)79S. 

DeolaratlonB  and  admlBBiona. 

8.  In  nil  action  on  a  note  given  for  a  ma- 
chine, where  defendant  alleges  that  be  aft- 
erwards paid  for  the  machine  by  giving 
plaintiff  a  note  of  other  parties,  defendant's 
statements  that  he  had  traded  tbe  latter 
note  for  the  machine,  are  inadmissible. — 
McCormIck  Harvesting  Machine  Co.  t. 
Jacobson,  (Iowa,)  637. 

Opinion. 

4.  In  an  action  for  personal  injuries,  re- 
sulting from  defects  In  a  bridge,  the  testi- 
mony of  a  witness  that  "itwas  avery  poor, 
shackly  bridge."  is  admissible.— Merkle  v. 
Township  ofBennington,  (Mich.)  846. 

5.  Where,  in  an  action  for  personal  inja- 
ries.  malting  from  a  defective  bridge,  the 
testimony  of  a  witness  that,  from  his  per- 
sonal knowledge,  the  bridge  was  in  good 
repair,  is  improperly  stricken  out,  but  is 
foliowed  by  testimony  showing.  In  detail, 


the  facts  upon  which  his  opinion  la  based 
it  is  error  without  prejudice. — Id. 

6.  Plaintiff  offered  to  show  by  lay  wft- 
nesses  that  she  had  been  in  good  health 

Erior  to  the  injury  for  which  suit  was 
rought.  Seld,  that  this  testimony  as  to 
whether  she  appeared  to  be  in  goodor  bad 
health  does  not  call  for  such  an  opinion  ss 
requires  especial  skill  to  determine,  and  it 
should  have  heen  admitted.  —  Smallej  t. 
City  of  Appleton,  (Wis.)  730. 
Doouments. 

7.  An  extract  from  a  medical  bcmk  is  ad- 
missible in  evidence,  if  it  has  some  bearing 
upon  tbe  question  at  issue,  and  fta  iode^ 
nitaness  of  statement  goes  to  its  weight  in 
evidence,  and  not  to  its  admissibility.— 
Qnacfcenbush  t  Chicago  A  N.  W.  Ry.  Co.. 
(Iowa.)  638. 

8.  Books  of  acconnt  are  receivable  in 
evidence  only  when  they  contain  charges 
by  one  party  against  the  other,  and  then 
ooIt  tmoer  the  dronmstaoces  and  verified 
In  the  mannerproTided  by  Civil  Code,  Neb. 
8  846.  Van  Every  v.  Fitzgerald.  31  Neb. 
§6. 81  N.  W  Rep.  864— P^aid  t.  Turner. 
(Neb.)  198. 

9.  In  an  action  to  recover  for  goods  de- 
livered to  one  on  another's  promise  to  pay 
for  them,  plaintiff  offered  in  evidence,  to 
show  to  whom  the  credit  was  given,  his 
ledger.  Journal,  and  another  book  called 
a  "blotter, "and  testified  that  the  Journal 
was  kept "  in  regular  order, "  that,  as  a  rule, 
all  sales  made  by  blm  were,  by  him  or  hti 
employes,  entered  on  the  blotter  at  the 
time  of  sale,  and  on  the  same  day  tran- 
scribed to  the  Jonrnal.  .fisU.  that  tbe  books 
were  admissible. — Montague  v.  Doogan 
(Mich.)  840. 

10.  Defendants  cross-examined  the  plain- 
tiff as  to  erasures  in  his  account-books,  and 
a  leaf  which  appeared  to  have  been  torn 
out;  he  answered  that  the  erasures  had 
been  made  by  himself,  to  correct  errors, 
and  the  leaf  torn  out,  by  himself,  because 
it  had  been  accidentally  soiled;  defeodanu 
afterwards  offered  said  books  In  evidence, 
which  offer  was  refused.  Held  no  error, — 
Campbell  v.  Holland.  (Nab.)  871. 

Parol  to  vary  writing. 

11  Evidence  of  the  "surrounding  cir- 
cumstances" under  which  a  wriwea  con- 
tract was  executed  is  not  admisdble  to 
prove  the  unexpreued  Intention  of  tbe  par 
ties,  or  their  prior  verbal  negotiations.  Its 
use  Is  limited  to  throw  light  on  the  real 
meaning  of  that  which  Is  written  in  case  of 
ambiguity  arising  upon  the  face  of  the  io- 
strument.— King  v.  Merriman.  (Mlnn.}570. 

13.  A  transaction  being  such  that  the 
parties  may  or  may  not  have  understood  It 
alike  as  an  agreement,  the  testimony  of  thp 
parties  may  be  received  directly  as  to  their 
understanding.  The  subsequent  acts  of  a 
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party  may  alao  be  shown  by  tbe  adverse 
party  as  abowing  his  understandiDg  of  tbe 
aereement.  —  Oanier  t.  Fireman^  Fond 
Ins.  Co..(MiDn.)W4. 

18.  Parol  evidence  is  admissible  to  show 
that  an  assignment  of  a  Judgment,  absolute 
In  form,  was  intended  merur  as  collateral 
security.  —  Callender  Drabelle,  (Iowa,) 
S40. 

14.  Flalntiffa  sued  to  recoTer  the  aareed 
compensation  for  procuring  a  purcnaaer 
for  certain  land  of  defendant.  The  writ 
ten  contract  stated  the  amount  for  which 
the  land  was  to  be  sold,  and  that  plaintifib 
were  authorized  to  execute  a  contract  for 
the  sale  thereof,  but  did  not  state  the  terms 
of  lale.  that  parol  evidence  was  ad- 
missible to  show  a  verbal  agreement  as  to 
such  terms.— Magill  v.  Stoddard. {Wis.)846. 

15.  In  an  action  to  set  aside  a  certificate 
of  redemption  executed  bv  a  sheritT.  its  re- 
citals may  be  impeachea  by  ^arol  evi- 
dence, showing  that  no  redemption  was  in 
fact  made,  and  no  monev  paid  to  the  sher- 
iff.—Cooper  V.  Flnke,  (Minn.)  469. 

16.  In  an  action  to  set  aside  a  deed  on 
tbe  ground  that  it  was  obtained  by  fraud, 
parol  evidence  of  the  fraud  is  adzaissible 
to  impeach  the  deed. — Id. 

Evidence  in  another  stiit. 

17.  The  deposition  of  a  partner  in  a  suit 
to  wind  op  tbe  partnerabip  tending  to  show 
that  the  firm  was  dissolved 'at  a  certain 
date,  Is  Inadmissible  in  a  suit  by  firm  cred- 
itors to  set  aside  mortgages  on  firm  prop- 
erty on  the  ground  that  they  were  not 
signed  by  one  who  was  then  a  partner  — 
Southern  White  Lead  Co.  v.  Haas,  (Iowa,) 
494. 

Babuttal. 

18.  The  plaintiff  was  cross-ezamined  as 
to  where  he  derived  tbe  money  used  in  the 

Eorchase  of  property  In  litigation,  and, 
aving  aaswered  that  a  portion  of  It  had 
been  received  in  payment  of  a  loan  made 
to  liis  father,  and  attempt  having  been 
made  to  discredit  his  statement,  be  was 
permitted  to  testify,  in  rebuttal,  as  to 
where  he  obtained  the  funds  ont  Of  which 
said  loan  was  made.  Held  no  error.  — 
Campbell  v.  HoUand,  (Keb.)  871. 

Competanoy. 

19.  The  former  declarntions  of  awEtness 
offered  by  the  adverse  party  were  properly 
excluded,  they  not  being  contrary  to  bis 
testimony.  —  Ganger  t.  Fireman's  Food 
Ins.  Co.,  (Minn.)  584. 

20.  The  general  reputation  of  a  party  to 
an  action  cannot  be  established  by  tbe 
proof  of  specific  acts.— Dorsey  t.  Clapp, 
(Neb.)  889. 

MateriftlUy. 

21.  In  an  action  for  damages  for  failure 
to  deliver  a  note  as  agreed,  defendant's 


evidence  as  to  bis  bona  fld^  intent  in  im- 
material, where  be  has  neither  tendered 
nor  surrendered  the  note.  —  Forties  t. 
Thomas.  (Neb.)  411. 

22.  In  an  action  against  a  city  for  Inju- 
ries caused  by  a  defective  sidewalk,  de- 
fendant was  allowed  to  show  that  plaintiff 
had  said,  in  effect,  that,  with  the  money 
she  expected  to  get  from  the  city,  she  in- 
tended to  furnisix  her  house,  get  a  horse 
and  carriage,  etc.  Held,  that  this  testimo- 
ny was  irrelevant  and  immaterial,  and  pre- 
sumably prejudicial  to  plaintiff,  and  should 
not  have  been  referreo  to  in  tbe  charge  to 
the  Jury.— Smalley  v.  City  of  Appleton, 
(Wis.)  729. 

BXGEFnONS,  SUJL  OF. 

Appeal  from  order  dismissing  application 
to  settle*  see  Appeal,  1. 

Settlement  and  signing. 

1.  A.  bill  of  exceptions  in  Iowa  most  be 
signed  by  the  trial  judge,  or  in  particulai 
cases  by  the  by-standers;  and  where  the 
transcript  from  the  lower  court  purports 
to  contain  all  of  the  evidence  and  the  ex- 
ceptions taken  at  the  trial,  but  is  made 
and  certified  to  by  tbe  court  reporter  alone, 
it  is  not  suob  a  record  of  tbe  proceedings 
as  will  justify  a  review  thereof  by  tbe  ap- 
pellate court.  —  Independent  School-JDisl. 
of  Fairfield  v.  Fanner,  (Iowa.)  4o0. 

Snffloienoy. 

2.  On  an  appeal,  the  record  dtowed  that 
there  had  been  two  trials  of  the  causet 
that,  at  the  first,  the  evidence  was  taken 
down  by  the  short  hand  reporter,  and  cer- 
tified by  the  judge,  and  properly  filed; 
that,  at  the  aecondtrial,  a  transcript  of  tbe 
short-hand  notes  was  used  by  consent  of 
the  parties  as  evidence,  and  a  short-hand 
record  was  kept  of  other  proceedings. 
Tbis  last  short-hand  report,  including  the 
transcript  of  the  former  report,  was  certi- 
fied by  tne  trial  judge  as  being  "all  of  tbe 
evidence  that  was  offered  or  introduced  on 
tbe  trial  of  said  case,  and  all  of  the  objec- 
tions and  rulings  made  and  exceptions 
taken ;  and  the  said  official  report  in  short- 
band  is  hereby  made  a  part  of  the  record 
in  the  above-entitled  cause.  **  Tbis  certifi- 
cate was  filed  within  tbe  proper  time. 
Heii,  that  the  bill  of  exceptions  was  suffl- 
dent.  —  Hurlburt,  Hess  &  Co.  v.  Fyock 
(Iowa,)48d. 

KXBOUTION. 

See,  also,  Attaehmer^;  OarnithmeiU. 

"Death,  at  jndgment  debtor. 

The  right  to  issue  an  execution  against 
the  property  of  a  judgment  debtor  terml> 
nates  with  tne  death  of  the  latter,  and  In 
the  absence  of  any  order  or  proceeding  re- 
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Mtabliihing  the  right  of  a  judgment  eiwd- 
itor  as  to  such  property,  an  execndon  sale 
of  the  property,  and  sheriff's  deed  thereto, 
after  tne  death  of  the  judgment  debtor, 
are  ineffectlTe  for  the  enforcement  of  the 
creditor's  Judgment.— Boyle  t.  Maroney, 
(Iowa.)  146. 

EXBOUTOKS  AND  ADHIN- 
I8XBAT0BS. 

8ee,  also,  Deacent  and  DUMbution;  WUtt. 
Powers,  see  Mvrtgai/a,  21. 
Substitution  in  action  of  decedent,  flee 
Abatement  and  Senval,  2. 

Appointment. 

1.  Tbe  personal  repreeentatlTes  of  a  tes- 
tator had  a  right  of  action  against  a  mnnici- 
pal  corporation  fur  his  death,  resulting 
from  defects  In  a  bridre.  The  executor 
appointed  by  the  will  refused  to  commence 
suit,  but  closed  his  admin Istration  and  pro- 
cured his  discharge.  Held  that,  under 
Bow.  St.  Hich.  g  5848.  provldinc  that  if  an 
executor  dies,  or  Is  removed,  or  nis  author- 
ity shall  be  extinguished,  administration, 
with  the  will  annexed,  may  be  granted  of 
the  estate  not  already  administered,  let- 
ters of  administration  were  properly  grant- 
ed to  the  widow,  to  penntt  her  to  prose- 
cute the  action.— Merkle  t.  Township  of 
Bennington,  (Mich.)  846. 
ReBllBtttloiL  of  assets. 

a.  Rev.  St.  Wis.  t<g  ma,  SSSe,  provide  for 
an  examination  of  one  alleged  to  have 
proper^' In  bis  hands  belonging  to  an  es- 
tate. Mefd,  that  these  sections  only  provide 
for  the  examination  of  the  party  charged: 
and  no  rule  of  court  can  extend  the  statute, 
and  make  tbe  proceeding  one  to  recover 
the  property  described  from  the  respond- 
ent. —  Saddlngton'fl  Eatate  t.  Hewitt, 
(Wis.)  553. 

8.  Rev.  St.  Wis.  §§  8835,  3836,  provide 
that  upon  complaint  to  the  county  court, 
by  any  one  interested  in  an  estate,  that  any 
person  has  embezzled  or  concealed  or  has 
in  his  possession  property  belonging  to 
the  estate,  he  may  be  examined  by  the 
court.  A  petition  to  the  court  alleged  that 
defendant  had  disposed  of  property  be- 
longing to  an  estate,  JJetd,  that  the  allega- 
tions were  sufficient  to  justify  the  court  in 
proceeding  under  those  aections.— Id. 

4.  In  a  proceeding  under  Kev.  St.  Wis. 

8835,  tbe  court  was  unal^le  to  determine 
whether  tbe  money  from  the  note  in  the 
hands  of  the  respondent  came  to  him  as 
the  individual  nroperty  of  one  W.,  or  from 
him  as  the  administrator  of  an  estate. 
Held  that,  after  such  a  finding,  it  was  error 
fur  the  court  to  restrain  respondent  iu  the 
use  of  tbe  money. — Id. 

6.  Tbe  evidence  before  the  county  court 


was  not  returned,  but  the  finding  of  the 
court  was  that  ft  was  unable  to  decide 
whether  it  was  tbe  property  of  the  estate  or 
not.  Seld  that,  upon  such  findings,  the 
proceeding  should  have  been  diamissed.— 
fd. 

AUowuioe  of  dentands — Claim  not 
proved. 

6.  The  wife  and  heirs  of  the  deceased 
conveyed  mortgaged  land  belonging  to  the 
deceased,  by  a  quitclaim  deed,  to  tbe  mort- 
gagee. The  adminlstratcff  claimed  the 
ri^t  of  possession  of  the  land,  and  to  rent 
it  for  tbe  benefit  of  the  common  creditors. 
The  mortgagee  petitioned  the  county  court 
to  order  the  administrator  to  par  over  the 
rents  collected,  not  necessary  to  pay  ex- 
penses of  administration,  to  the  mortgagee, 
and  to  deliver  possession  of  the  land  to  him, 
and  sell  It  subject  to  the  mortgage.  Held. 
that  the  mortgagee  having  never  proved 
his  claim  upon  the  estate  the  county  court 
had  no  Jurisdiction  to  admit  him  to  a  par- 
ticipation in  the  assets.  ~-  Crow  Day, 
(Wis.)  45. 

 Appeals. 

7.  The  payee  of  a  note  given  for  the 
benefit  of  another  Is  a  "creditor,"  within 
the  meaning  of  the  statute  (Gen.  St.  Minn. 
1878.  c.  58,  1  d4,)  allowingappeals  from  tbe 
disallowance  of  claims  against  estates  in 
the  probate  conrL— Lake  v.  Albert,  (Minn.) 
177. 

8.  The  trial  and  determination  of  a  claim 
against  an  estate  on  appeal  from  the  pro- 
bate court,  without  pleadings,  is  an  irregu- 
larity merely,  and  does  not  go  to  the  dis- 
trict court's  jurisdiction. — Id. 

9.  Under  Gen.  St.  Minn.  1878,  c.  58.  au- 
thorizing any  executor,  administrator,  or 
creditor  of  an  estate  to  appeal  from  the  al- 
lowance or  disallowance  in  the  probate 
court  of  claims  against  the  estate,  a  notice 
of  appeal  served  and  filed  is  effectual  as  an 
"application"  for  an  appeal. — Id. 

10.  On  appeal  from  a  disallowance  of  a 
claim,  tbe  circuit  court  should  not  enter  a 
judgment  against  the  administrator,  but 
only  an  allowance  or  disallowance  of  the 
claim,  to  be  certified  to  tbe  probate  court. 
—Tyler  v.  Fleming.  (Mich.)  903. 

Expenses  of  l&st  aiokneas. 

11.  A  decedent  who  bad  prior  to  ber 
death  always  lived  with  her  husband,  left 
an  estate  of  between  |3,000  and  $8,000. 
Held,  that  the  expenses  of  her  last  sickness 
and  funeral  were  a  charge  upon  tbe  hus- 
band, and  not  upon  the  estate. — Galloway 
V.  Estate  of  HcFherson,  CUich.)  114. 

Bxemptioiui. 

From  taxation,  see  Taxation,  9. 
Uomestead  bought  with  pension-money, 
see  ChnetUvtionai  Law,  & 
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EZTRADITXOV. 

Intentate,  expenaes,  see  Gtmntiea,  S. 

"Who  ia  ftigftlTe  from  jostloe. 

1.  To  be  a  fugitive  from  Justice  In  the 
«eiifle  of  the  act  of  congress  regulattng  the 
flubject  of  extradition.  (Rev.  8t.  U.  B.  g 
5378,)  it  la  not  necessary  that  the  party 
charged  should  have  left  the  state  in  which 
the  crime  Is  alleged  to  have  been  com- 
mitted, for  the  purpose  of  avoiding  a  prose- 
cution anticipated  or  begun,  but  simply 
that,  having  witbln  a  slate  committed  a 
crime  against  its  laws,  when  he  Is  sought 
to  be  subjected  to  its  criminal  process  to 
answer  for  his  offense,  he  has  left  Its  juris- 
diction, and  is  found  within  the  territory  of 
another  state.  Roberts  t.  Betlly.  118  U. 
8.  80, 6  Sup.  Ct.  Bep.  &9].— State  T.  Blchter, 
<UiDn.)9. 

a.  The  important  f&ct  Is  not  his  purpose 
in  leaving,  but  that  he  has  left,  and  hence 
is  beyond  the  reach  of  the  process  of  ihe 
state  in  which  the  crime  was  committed. — 
Id. 

8.  The  fact  that  be  Is  not  within  the 
state  to  answer  the  charge  when  required, 
renders  him,  in  legal  Intendment,  a  fugitive 
from  justice,  regardless  of  his  purpose  in 
leaving.— Id. 

FAOTOBS  AND  BBOKBBS. 

Beal-eetate  agents— Authority. 

1.  Defendants,  real-estate  brokers,  wrote 
to  plaintiff's  attorney  in  fact:  "Do  yon' 
have  charge  of  Ihe  lands  *  *  *  belong- 
ing to  the  estate  of  Bon.  8?  If  so,  are  they 
forsaleT  •  •  •  If  the  title  is  all  right, 
we  can  possibly  find  a  customer  for  the  list 
this  year.   Let  us  hear  from  you  as  to 

{(rices,  etc. "  The  answer  was;  "I  herewith 
nclose  you  a  price-list  of  our  lands.  •  •  • 
My  mother  is  the  widow  of  Hon.  B.,  and  is 
the  sole  devisee.  •  •  *  I  am  executor 
of  my  father,  and  attorney  In  fact  of  my 
mother.  The  titles  are  alt  strictly  clear 
and  good."  Attached  to  this  letter  was: 
**  Western  land  for  sale, Winnebago  county, 
Iowa, "  with  a  list  of  land,  terms,  and  prices, 
and  "Apply  to  D.  8.  •  •  ifcW,  that 
this  correspondence,  on  its  face,  does  not 
contain  authority  to  sell  the  lands,  binding 
on  plaintiff,  if  the  sale  was  made  on  the 
terms  giveij.— Stewart  T.  Flokerlng,  (Iowa,) 

S.  The  fact  that  in  a  particular  Instance 
s  person  was  authorised  by  the  owner  of 
property  to  negotiate  a  sale  of  it  to  one 
person  on  certain  terms,  the  actual  trans- 
fer to  be  made  by  the  owner  personally,  Is 
not  sufficient  to  prove  authoritr  in  such 
person  to  sell  ana  transfer  the  same  prop- 
erty at  a  prior  time  and  on  different  terms 


to  another  and  different  person.— Graves 
vi  Horton.  (Minn.)  568. 

8.  Plaintiff  was  a  real-estate  broker,  and 
applied  to  defendant  to  purchase  a  certain 
lot,  obtained  his  terms,  agreed  to  take  the 
lot,  and  paid  him  9100.  The  evidence 
showed  that  thlswas  done  in  contemplation 
of  the  purchase  of  the  lot  by  a  customer  of 
plaintiff,  one  C,  with  whom  he  had  pre- 
vionsly  conferred.  Soon  afterwards  the 
parties  were  brought  together,  and  it  was 
mutually  anderstood  that  the  negotiations 
for  the  purchase  were  made  for  C,  who 
agreed  to  take  the  lot  and  pay  the  price  in- 
dicated; that  afterwards  plaintiff  prepared 
a  deed  running  to  C,  and  at  his  instance 
it  was  executed  by  defendant  to  be  deliv- 
ered to  C,  and  left  with  plaintiff.  C.  sub- 
sequently refused  to  take  the  deed  and 
complete  the  purchase.   It  appeared  Utat 

Elalntiff  had  never  asked  for  a  deed  for 
imself,  or  offered  to  pay  the  purchase 
money;  that  after  C.  refused  the  deed 
plaintiff  sued  him  for  his  fees  and  expenses, 
including  the  f  100  paid  defendant,  whl<^ 
he  alleged  was  advanced  and  expended  by 
him  for  C.  as  his  agent  in  the  premises,  and 
recovered  judgment  therefor.  Held,  that 
the  Jury  were  justified  in  finding  that  plain- 
tiff Was  the  agent  of  C.  in  the  negotiations, 
and  that  defendant  was  warranted  In  treat- 
ing the  latter  as  principal.— McKinney  t. 
Harvie,  (Minn.)  068. 

 GommissiODS. 

4.  Plaintiffs,  real-estate  agents,  agreed, 
for  a  certain  per  cent,  nn  the  price,  to  pro- 
cure a  purchaser  for  defendant's  land.  The 
evidence  showed  that  plaintiffs  procured 
a  purchaser  for  the  land  on  the  terms 
agreed  upon,  and  that  defendant  then  re- 
fused to  sell,  but  wanted  a  higher  price. 
Beid,  that  the  evidence  warranted  a  verdict 
for  plaintiffs  for  the  wreed  compensation. 
— Ma^l  v.  Stoddard,  (Wis.)  34fi. 

FAU3B  FBBIBNSBS. 

loformation. 

1.  Where,  in  an  information  against  a 
party  for  obtaining  money  by  false  pre- 
tenses, it  is  allegea  that  "by  reason  of  the 
false  pretensesMbe  accused  obtained  the 
money,  the  words  of  the  statute  being  "by 
false  pretense,"  held,  the  allegation  was 
sufficient— Cowan  r.  State,  (Neb.)  405. 

Eridenoe. 

2.  In  a  prosecution  against  a  party  for 
obtaining  money  under  false  pretenses 
from  a  bank,  the  note  given  by  him  for  the 
mone^,  and  mortgage  to  secure  the  same, 
when  introduced  in  evidence,  are  sufficient 
to  prove  the  de  faeio  existence  of  the  bank. 
People  V.  Hughes,  89  Cal.  860;  Bank  T. 
Harding,  1  Neb.  461.— Id. 
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FZSHBBIBS. 


Bee  jregSgmu,  1,  S;  BaOroad  OompmiA, 


I.  Tbe  Grand  river,  HichlgaQ.  at  a  point 
three  miles  up  stream  from  the  mouth,  la 
not  a  "harbor"  in  the  sense  in  which  that 
word  Is  used  In  the  statutes  of  the  state  of 
Mlcfaifran  leflnilatiiif  fisheriei.— People 
Kirscb,  (Mich.)  VSft. 

3.  The  power  granted  to  tbe  common 
council  01  Spring  Lake,  Michigan,  Is  spe- 
cial, and  It  has  not  authority  to  make  the 
general  laws  of  the  state  inoperatlTe,  nor 
to  establish  harbor  lines  In  Qrand  river. 
-Id. 

8.  Act  No,  10,  Laws  Mich.  1885.  regulat- 
ing and  protecting  flsherlei,  is  not  repealed 
by  implication  by  act  Ko.  61  ol  the  same 
year.— Id. 

FZXTUBSS. 

Between  owner  and  vendee  of  the 

land. 

1.  When  the  owner  of  a  machine  adapted 
for  use  in  a  flouriDg-mill  consigns  it  to 
himself  in  the  care  of  another,  to  have  It 
tested  In  a  flouring-miU  belonging  to  a 
third  person,  and  tbe  machine  is  set  up  by 
that  other  in  the  mill  oq  legs,  and  attached 
to  the  floor  with  screws,  and  to  the  main 
shafting  of  the  mill  with  belts  and  pulleys, 
the  machine  does  not  thereby  become  a 
fixture  as  between  the  owner  and  a  pur- 
chaser of  the  realty. — ^Walker  Grand 
Bapids  Flouring- MiU  Co..  (Wis.)  888.* 

Between  landlcHrd  and  temant — Bight 
to  remoTo. 

d.  A  tenant  at  will,  who  has  purchased 

and  occupies  a  building  put  on  tne  land  by 
his  assignor,  cannot,  having  fallen  Into  ar- 
rears of  rent,  and  being  ejected  after  due 
notice  to  quit,  bring  action  for  the  land- 
lord's subsequent  converaioo  of  the  build- 
ing, which  he  has  thus  had  full  opportu- 
nity to  remore.- Erickson  v.  Jones,  (Minn.) 
267. 

Fraud. 

See,  also,  JDeetlt;  Durma;  FraudvlsiU  Oim- 
wyanca. 

As  ground  for  rescission  of  contracts,  see 

Equity,  8-5;  SaU,  9-11. 
Criminal  liability,  see  Falaa  Prtimtet. 
Debt  contracted  by,  effect  of  discharge  In 

bankruptcy,  see  ^onfcrvpf^. 
In  sale  of  goods,  waiver  by  purchaser,  see 
^^,.18. 
service  of  process,  see  H'rAi,  2. 
Of  agent  on  principal,  see  PrioMptH  and 


VBAUDB,  BTATUTB  OF. 

Debts  of  oQier  x>oraonB. 

1.  A  promise  by  a  defendant  In  an  action 
to  his  co-defendant,  who  appealed  from  the 
judgment,  that  be  would  pay  one-half  of 
the  costs  of  the  appeal,  is  nut  a  promise  to 
pay  the  debt  of  another,  as  the  promisor 
was  interested  in  the  result  of  the  appeaL 
and  might  be  benefited  by  a  reversal  of 
tbe  Judgment- Wilson  v.  Bmltti,  (lowa^) 

2.  A  retail  trader  died  indnbted  to  plain- 
tiffs for  goods  purchased.  His  widow  con- 
tinued the  business,  and  orally  promised 
plaintiffs  to  pay  her  husband's  indebted- 
ness if  they  would  sell  goods  to  her  on 
credit.  The  credit  was  gtven.  Held  that, 
under  How.  8t.  Mich,  g  61(9,  providing 
that  "eveiT  special  promise  to  answer  for 
the  debt,  OBfault,  or  misdoings  of  another 
person"  must  be  In  writing,  and  signad, 
etc.,  the  widow  was  not  liable  for  the  hus- 
band's debt;  her  promise  to  pay  being 
purely  collateral,  and  no  equitable  consio- 
eration  moving  to  her. — Inippe  v.  Peter- 
son. (Mich.)  83.* 

Sale  of  goods. 

8.  A  contract  for  the  sale  of  trees  of  the 
value  of  |d4.S0  is  within  tbe  Wisconsin 
statute  of  frauds,  and  is  void  where  no 
earnest-money  is  paid,  and  no  partial  de- 
livery  made,  imless^a  note  or  memoran- 
dum of  each  contract  be  made  ui  writing, 
and  be  subscribed  by  the  parties  to  be 
charged  therewith;"  but  an  order  by  letter 

Sa  sufficient  ''memorandum."  and  under 
ev,  St.  §  2837.  such  "subscription"  nay 
be  made  by  an  agent  of  the  buyer.— Hawk- 
inson  v.  Harmon.  <Wls.)  28.* 

BepresentatlonB  of  character. 

4.  How.  Bt.  Mich,  g  6188,  provides  that 
"no  action  shall  be  brought  to  charge  any 
person,  upon  or  by  reason  of  any  favorable 
representation  or  assurance,  made  con- 
cerning the  character,  conduct,  ability, 
trade,  or  dealings  of  any  other  person,  un- 
less such  representation  or  assurance  be 
made  in  writing, "  etc.  Held,  not  to  apply 
to  an  action  for  damages  for  fraud  ana  de- 
ceit practiced  by  defendant  in  making  sale 
to  him  of  shares  of  the  capital  stock  and  a 
mortgage  bond  of  a  corporation.— French 
V.  Fitch,  (Mich.)  958. 

S'SAUDUliENT  OONVXIT- 
ANOEa 
See,  also,  OndUortr  BiU. 
Preference,  see  Attignment  for  Ben^  ^ 

OrtditoTi,  5-7;  JassflMney,  i. 

What  conatitates. 

1.  A  mortgage  upon  property  exempt  by 
law,  executed  by  insolvent  debton.  is  not 
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in  fnad  of  credltorB.— CUcago  Goffln  Co. 

Harris,  (Wis.)  788. 

3.  The  sale  of  all  DOn-exempt  property 
of  a  debtor,  hit  failore  to  pay  hU  debts,  and 
kuowleuige  of  these  facts  by  the  purchaser, 
do  not  constitute,  but  only  Indicate,  fraud. 
— ^Enhn  r.  Oustafson,  (Iowa,)  060, 

6.  The  fnsolTeney  of  a  morti^a^r.  at- 
though  a  clrcumBtance  which  may  be  taken, 
togetherwlth  other  material  facts,  to  show 
a  fraadalent  design  fn  disposing  of  prop- 
erty, la  not  of  Itself  anfflcient  to  eataoUsh 
it— Rothell  T.  Orimea.  (Neb.)  888. 

Prefisrenoe  of  oreditoni. 

4.  In  Iowa,  a  debtor  In  faiUog  dfomor 
stances  may  mortgage  the  whole  of  his 
property,  for  the  secuiItT  of  a  porUon  of 
Aia  creditori,  eren  thougn  the  effect  of  the 
transaction  Is  to  defeat  the  collection  of 
hia  unsecured  debts.— Bou  them  White  Lead 
Co.  T.  Haas,  (Iowa.)  494. 

5.  A  creditor  may  obtain  from  a  failing 
debtor  payment  of  his  claim,  plwided  he 
ftota  in  good  faith,  and  recelTes  no  more 
au  anfflcient  to  satisfy  the  debt.— Rothell 

Grimes.  (Neb.)m* 

6.  Where  one  has  borrowed  money  of 
another  to  start  business,  and  finding  it  nn- 

Erofltable  toma  orer  hla  stoek  to  the  latter 
1  payment  of  the  debt,  this  is  no  fraud  as 
to  his  creditors.— Noyea  t.  Bchnee.  (Wia.) 
810. 

Tnuosaotions  between  relatiyee. 

7.  About  the  time  a  debtor  became  em- 
barrassed, he  transferred  to  bis  mother, 
for  91.300.  certain  promissory  notes  to  that 
amount.  He  also  conveyed  to  her,  without 
consideration,  his  homestead,  worth  f  SGO, 
Hla  mother  soon  after  bought  a  piece  of 
land  for  $1,600,  and  had  it  conveyed  to  the 
debtor's  wife.  No  part  of  the  |l.200  re 
ceived  by  the  debtor  from  his  mother  was 
used  in  buying  the  land,  nor  was  anv  of  it 
returned  by  bim  to  his  mother,  but  it  was 
used  by  him  for  his  own  purposes.  S<ld, 
that  no  Buch  fraud  was  shown  aa  to  mtitle 
the  creditors  to  have  the  land  applied  to 
the  payment  of  judgments  against  the 
debtor,  even  though  the  mother's  object 
in  taking  the  deedln  the  name  of  the  debt- 
or's wife  was  to  pnt  the  property  beyond 
the  reach  of  hia  craditozt.— Prlngey  v. 
WarraU,  (Iowa.) 

Evidence. 

8.  Testimony  as  to  the  insolvency  of  a 
defendant  is  evidence  bearing  upon  the 
question  of  good  faith  in  a  conveyance 
made  by  him.— Henny  Buggy  Co.  t.  Fatt, 
(Iowa.)  687. 

9.  On  an  issue  of  fact  aa  to  whether  an 
assignment  of  propertj^  was  made  to  hinder, 
delay,  or  defraud  creoitors,  it  is  competent, 
where  Uie  assignor  or  aaaignee  ia  a  wlt- 
neast  to  inquire  of  him  wbeuer,  in  making 

V.86N.W.— 42 


the  assignment,  he  intended  to  delay  or 
defraud  bis  creditors. —Campbell  v.  Hol- 
land, (Neb.)  871. 

10.  The  evidence  showed  that  a  party 
who  had  dlaposed  of  hla  gooda  had  been 
convicted  of  a  crime  two  days  before  the 
sale.  For  the  purpose  of  further  showing 
fraudulent  Intent  In  disposing  of  the  goods, 
the  United  States  statates  prescribing  the 
fine  for  such  crime  were  offered,  to  show 
an  inducement  for  the  fraudulent  transfer. 
Seld.  that  the  rejection  of  these  waa  not 
prejudicial  error. —  Kahn  v.  OOBtafaoa, 
(Iowa,)  060. 

GASNISHUENT. 

Of  aaaignee  for  benefit  of  creditors.  «ee 
A»HgnnuntforB«n^iif  .Orediiort,  8,  9. 

Property  asaigned. 

1.  A  principal  defendant  In  garnishment 
had  contracted  with  a  railroad  company  to 
build  a  dock,  and,  being  insoWent,  induced 
the  garnishee  to  obtain  the  bond  required 
and  advance  the  money  needed  to  start  the 
work.  It  required  more  money  than  was 
anticipated,  and,  to  secure  the  garnishee, 
defendant  sold  andaaaUned  to  bim  all  his 
rights  under  the  contract,  together  with  all 
tools  and  machinery,  defendant  to  receive 
$200  per  month  for  his  services,  and  the 
garnishee  agreeing  that.  If  his  profits 
amounted  to  a  certain  sum,  he  would  pay  a 
debt  due  by  defendant  to  a  bank:  the  gar- 
nishee further  assumed  tbe  debts  of  the 
concern.  Held,  that  the  transfer  from  de- 
fendant  was  complete  and  absolute,  and 
the  agreement  to  pay  one  of  his  creditors, 
if  the  profits  permitted,  did  not  operate  aa 
a  fraud  on  the  other  creditors,  and  was 
obligatory  on  the  garnishee  and  enforceable 
by  the  bank  aa  soon  as  the  profits  accrued; 
and  the  profits  could  not  be  garnished  by 
other  creditora.— Ingram  t.  Osbom,  (Wis.) 
804. 

Prooednre. 

S.  Where  a  garuishee  answers,  denying 
Indebtedness,  and  the  plaintiff  tries  the  is- 
sue. It  la  not  necessary  for  the  complaint  to 
allege  the  recovery  of  a  judgment  against 
tbe  defendant,  where  the  record  inUie  case 
discloses  that  fact— Henny  Buggy  Co.  t. 
Patt,  (Iowa.)  587. 

8.  Where  the  facts  showed  that  a  firm 
consisted  in  fact  of  but  one  person,  it  ia 
not  error  to  introdoce  evidence  of  a  chattel 
mortgage  from  the  firm  to  a  garnishee,  to 
prove  the  letter's  Indebtedness  to  snch  per- 
son, against  whom  plaintiff  had  a  Judg- 
ment—Id. 

4  Objections  to  a  judgment  rendered 
against  a  defendant,  which  do  not  go  to 
the  Jurisdiction  of  the  court,  and  concern. 
Uie  defendant  alwo,  cannot  be  sncoessfuUr 
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'raised  \sj  a  garnlthee  for  defendanf  ■  In- 
detatedneu.— Id. 

OUT. 

Presumption  from  posBesslon. 

1.  Od  the  issue  of  fact  between  plaintiff 
and  defendant,  as  to  the  ownership  of  cer- 
tain notes,  the  defendant  claimed  that  the 
money  for  which  they  were  taken  was 
given  htm  by  plaintiff's  intestate.  Plaio- 
tiS  showed,  to  rebut  the  presumption  aris- 
ing from  defendant's  possession,  only  cer- 
wu  atataments  of  deceased  that  she  in- 
tended to  divide  her  property  equally,  eta 
Bald,  that  such  statements,  if  admissible, 
were  not  suffldent  to  disprove  defendant's 
daim.— Wescott  v.  Wescott,  (Iowa,)  049. 
Snbsequent  Inoumbranoes. 

2.  A  parol  gift  of  land,  followed  by  im- 
mediate and  continned  possession,  vesta  a 
good  title  as  against  all  subsequent  grants 
or  incumbrances  of  the  donor,  onleai  rec- 
ognized by  the  donee  while  the  title  stood 
in  the  donor's  same.— Potter  v.  Smith, 
(Hicfa.)  91fl.* 

aUARAlVTT. 

Scope. 

1.  Id  atntmpait  it  appeared  that  defend- 
ant carried  on  his  business  through  con- 
tractors whom  he  largely  paid  by  the  store 
goods  of  piaintifl;  that  lie  gave  him  a 
written  jniaranty  to  pay  for  supplies  which 
he  should  fumlsn  to  nle  contractor  K.;  that 
defendant  told  him  to  pay  the  men  of  K., 
and  be  would  repay  him;  that  statements 
of  the  account  were  furnished  defendant, 
who  made  partial  payments,  and  never  ob- 
jected to  any  of  them  until  after  E.'s  Job 
wasclosed;  that  E.  earned  enough  money 
on  the  Job  to  pay  the  account;  that  by  the 
agreement  defendant  was  only  to  pay  to 
the  extent  of  moneys  E.  was  to  receive 
from  the  Job;  that  he  had  paid  that  amount 
or  more;  that  he  had  written  to  plaintiff 
several  weeks  before  EL's  Job  oloeed  "to 
call  yonr  attention  to  whtf  I  have  told 

fou.  and  also  written  In  former  letters,  that 
would  not  assume  an  unlimited  account 
of  E.,  but  only  so  far  and  fast  as  he  earns 
It;"  and  that  piaintifl  never  received  the 
letter.  Beld,  tnat  the  evidence  sufficiently 
showed  that  plaintiff  had  authority  to  pay 
the  orders,  and  that  he  kept  wiuiin  the 
limit,  even  though  the  jury  found  specially 
that  he  did  not  have  unUmiUd  anthorlty.— 
Brennan  v.  Busch,  (Mich.)  796. 

LaOhee  of  plaintiff. 

8.  Where  Uie  whole  amount  of  the  guar- 
antied debt  was  due  Aagost  BBth,  and  the 
defendant's  store  and  stock  of  goods  was 
destroyed  October  1st,  up  to  whicb  time  the 
debt  might  have  bean  made  ^m  tlmn. 


and  a  term  of  ctmrt  was  held  In  Beptember 
in  which  no  suit  was  bronKbt.  held,  that 
plaintiffs  had  failed  In  diligence,  and 
could  not  recover  on  the  guaranty. —Da- 
rand  V.  Bowen.  (Iowa.)  644 

OUAKDIAN  Am  WAHD. 

Accounting,  bond  on  appeal,  see  A^^ait, 

Heoovery  on  bond. 

1.  In  an  action  on  a  gnardlan'a  bond  In 
the  penal  sum  of  $4,000.  by  one  of  three 
wards,  two  of  whom  had  reco-vered 
$8,546.04  on  the  same  bond  in  a  former 
action,  held,  that  plaintiff  was  not  entitled 
to  judgment  In  excess  of  one-third  of  the 
penalty  of  the  bond.  Edmonds  t.  Ed- 
monds, (Iowa,)  SOS. 
Power  of  guardians. 

3.  Under  the  Michigan  statutes  author- 
izing a  guardian  to  demand,  sue  for.  and 
receive  all  debts  due  his  ward,  a  guardian 
may  maintain  an  action  to  foreclose  a  mort- 

8 age  given  to  his  ptedecessor. — Norton  v. 
ihrns,  (Mich.)  175. 

Sale  of  real  estate. 

8.  In  proceedings  In  the  probate  court 
for  a  guardian's  saJe  of  real  esute,  ^e  pe- 
tition for  license  to  sell  omitted  to  aet  out 
the  circumstances  of  the  estate;  the  guar- 
dian did  not  subscribe  the  oath  before 
sale;  no  bond  before  sale  was  given;  and 
it  was  doubtful  whether  a  report  of  aale 
had  been  made.  UM,  that  these  were  not 
such  irregularities  as  to  invalidate  the  title 
acquired  by  a  bona  fide,  purchaser  at  such 
sale.— Fender  v.  Powers,  (Hich.)80. 

HIGHWAYB. 

Bee,  also,  Bridget. 

Establishment,  appeal,  see  Appeal,  T-d. 
 order  dismissing  appeal,  see  A^al^  8. 

Dedioation. 

1.  The  evidence  showed  that  from  the 
time  defendant's  road  was  bnilt  Uiere  had 
been  a  public  highway  running  at  rigbtan- 

Sles  to  defendant's  tracks;  that,  aoon  after 
le  road  was  boUt,  Ute  pnbllc  pnt  some 
plank  at  the  crossing,  ao  as  toenaible  travel 
to  pass;  that  this  was  taken  op  by  defend- 
ant, which  pnt  down  new  plaok-croasings. 
which  It  thereafter  maintained  at  its  own 
expense;  that  these  crossings  were  on  a 
line  with  each  other,  and  together  with  the 
highway  on  each  ride  made  one  condnuoos 
line  for  travel;  that  the  road  (including 
tbese  crossings)  was  extensively  traveled 
by  the  public  without  objection  from  de- 
fendant, and  that  this  was  the  only  cross- 
ing in  the  neighborhood.  Held,  that  the 
qoeslion  of  deolcatlon  by  defendant  com* 
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pany  of  a'  highway  acrosa  its  tracks  was, 
under  the  evidence,  one  of  fact  for  the 

iurv.— Skjeggerud  v.  Uinneapolii  ft  8t  L. 
ty.  Co..  tllinn.)  672. 

BfttabUsluneiit. 

3.  The  failure  of  the  supervisors  to 
award  damages  to  the  land-ownex  or  take 
from  him  a  written  sgreement  as  to  their 
amonnt.  or  a  written  release  therof .  as  pro- 
vided by  Rev.  St.  Wis.  1370.  invalidates 
the  proceedings  and  iwdeM  them  Jmpnic- 
ticabte  byany  person  interested.— HcKee 
T.  Hull.  (Wis.^  &. 

8.  A  statement  to  the  aupervisors  by  a 
party  thatbe  would  allow  the  road  to  be 
run  on  bis  laud,  and  tbat  he  did  not,  and 
would  not,  claim  any  damages  therefor, 
was  not  such  a  waiver  as  would  bind  him, 
was  not  a  valid  release  under  the  statute, 
and  did  not  raise  an  estoppel  in  paU. — Id. 

Disoontinuanoe. 

4.  How.  St.  Mich,  g  1800,  provides  that 
the  commlssionermay  adjourn  proceedingi 
to  disconthioe  a  highway  no  longer  tiian 
SO  days.  Beld,  that  such  proceedings  had 
on  June  6th.  pursuant  to  a  30-days  ad- 
journment from  May  18th,  are  irregular 
and  void.— Price  t.  fltagray,  (MSch.)  810. 

0.  How.  St.  Mich,  g  1S1».  ptovides  tbat 
proceedlnn  to  discontinue  a  highway  must 
be  after  10  days'  notice.  Mm,  that  such 
proceedings,  at  a  hearing  on  June  6th, 
pursuant  to  a  notice  glTeo  Jirae  1st,  are  Ir^ 
regular  and  void. — \a. 

Taxes  and  aMouments. 

6.  The  commisrionersofhJghwavs  levied 
a  tax  of  one  mill  on  the  dollar  for  highway 
purposes.  By  Uie  Michinn  statute  the 
commissioners  are  required  to  assess  upon 
the  valuation  appearing  on  ttie  assessment 
roll  Of  the  preceding  vear.  Tlie  valuation 
of  certain  lands  was  |S0,  and  the  assessed 
tax  on  these  lands  should  have  been  Scents 
in  addition  to  the  tax  of  60  cents  for  high- 
way labor,  whereas  the  lands  were  taxed 
91.  Heid,  that  the  excess  made  the  tax 
void.— Seymour  t.  Peters,  (Mich.)  6S. 

IiiabUity  for  defeota. 

7.  A  state  road  ran  north  and  south  on 
the  line  between  two  townships.  Plaintiff 
was  injured  In  an  accident  caused  by  the 
unsafe  condition  of  the  road,  and  occur- 
ring on  tbat  portion  of  the  road  whlc^  had 
been  assigned,  by  the  action  of  proper  offi- 
cials, to  the  care  and  repair  of  the  defend- 
ant township.  The  Michigan  act  of  1836 
placed  all  state  roads  nnder  the  control, 
care,  and  supervision  of  the  several  town- 
ships "thro  ugh  which  the  same  shall  pass. " 
How.  St.  i:;  1446,  makes  it  the  duty  of  town- 
ships to  keep  in  good  repair  the  roads  in 
their  Jurisdiction;  and  section  1443  gives 
a  right  of  action  to  persons  injured  by  neg- 
lect to  keep  roads  in  safe  and  good  eon- 


dftion.  .BtfM  that,  under  these  statutes, 
the  defendant  was  liable.— Sharp  v.  Town- 
ship of  Evergreen,  (Mich.)  67. 

8.  Plaintia  was  driving  on  a  township 
road  on  Sunday,  for  a  lawful  purpose,  and 
was  Injured  by  an  accident  resulting  from 
the  township's  neglect  to  keep  the  road  in 
good  and  aaie  repair.  Held,  that  the  town- 
ship was  liable.— Id.* 

ObBtructioxL — Action  for  damages. 

9.  In  an  action  for  damages  resulting 
from  the  negligence  of  defendant  in  ob- 
structing a  highway-crossing  with  snow 
thrown  from  the  railroad  track,  causing 
the  death  of  ^aintlff's  tnteitBte,  evidence 
of  tbe  difflculties  experienced  by  other 
travelers  in  attempting  to  pass  the  cross- 
ing prior  to  the  accident,  and  while  the 
highway  was  in  substantiiUly  the  same 
condition,  was  admissible.— Phelps  v.  Wi- 
nona A;  St.  P  Ry.  Co.,  (Minn.)  278. 

10.  In  determining  whether  plaintiff  ex- 
ercised ordinary  care  In  attempting  to 
travel  a  bighwav  known  to  him  to  be  par- 
tially obstructed,  evidence  that  there  was 
no  other  road  by  which  he  could  reach  his 
destination  is  competent. —  bkJeggerud  v. 
Minneapolis  &  St.  L  Ry.  Co.,  (Minn.)  673. 

Title  to  the  fee. 

11.  The  presumption  of  law  is  that  the 
oirner  of  the  land  abutting  oi>  a  street  is 
the  owner  of  the  fee  In  the  street.— Rich 
T.  City  of  MlnneapoUs.  (Hinn.)  3. 

HOMBSTBAS. 

Conveyance,  see  SpeeiJU  Perfcrmanee,  1. 
Entries,  see  Public  Lands,  1,  S. 
Widow's  election  between  homestead  and 
dower,  see  Appeal,  ST;  Dower,  1-4. 

Proceeds  of  sale. 
1.  Defendant  having  sold  his  homestead, 

took  notes  in  part  payment,  and  borrowed 
money  upon  them  as  security,  and  bought 
a  homestead,  intending  to  use  bis  interest 
in  the  notes  to  pay  his  debts,  and  improve 
the  same.  Beid.  under  Rev.  St.  Wis.  g 
2988.  providing  that  the  proceeds  of  the 
sale  of  the  homestead,  hela  with  tbe  Inteut 
to  procure  another,  shall  be  exempt  for 
two  years,  that  his  interest  in  the  notes 
was  exempt.—  Bailey  t.  Steve,  (Wis.)  785. 

ConToyanoe. 

3.  Plaintiff,  the  owner  of  a  homestead 
under  a  patent  from  the  United  iStates, 
conveyed  the  same  by  warranty  deed  to 
his  wife,  who  gave  him  a  mortgage,  recit- 
ing that  it  was  given  to  secure  part  of  the 
purchase  money.  Both  parties  acted  in 
the  honest  belief  that  such  conveyance 
would  render  the  homestead  more  secure 
•o  tbe  wife  and  children.  After  some 
years,  finding  that  they  were  mistaken,  the 
wife  reconveyed  t«  plaintiff,  who  there- 
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upon  d]8eb*rged  tbo  mortc^o.  There 

WM  no  money  consideration  In  any  of  tbe 
tranBactioos.  The  luid  had  been  continu- 
ously and  openly  occapied  by  plaintiff  and 
hia  lunily  as  a  nomeate»d  during  the  en- 
tire period.  Held,  that  tbeconreyance  did 
not  operate  toeztingutsh  the  exemption, 
under  Rev.  St.  U.  8.  §9298,  proridtng  that 
no  lands  acquired  under  the  proTisions  of 
the  homestead  act  "shall  In  any  event  be- 
come liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  lasnlng  of  the  pat- 
ent therefor.  *— Bouscfaer    Smith,  (Iowa,) 


HOHIOIDB. 

Korder. 

1.  In  trial  for  murder  it  appeared  that 
defendant  and  others  with  deceased  were 
seen  quarreling  in  the  street;  Utat  soon 
afterwards  deceased  fell  with  a  KMh  in 
his  neck,  from  which  he  died;  that  the 
next  morning,  blood  was  found  on  defend- 
ant's hands  and  clothes.  Held,  that  the 
evidence  was  snfflelent  to  go  to  the  Jory.— 
Bute  V.  Johnson,  (Minn.)  878. 

Self-dofenM. 

S.  In  a  prosecution  for  murder,  the  de- 
fense was  that  the  killing  was  done  in  self- 
defense.  At  the  time  of  the  homicide  the 
defendant  was  in  bis  "root-house, "  or  out- 
door cellar,  and  reflistlogan  invasion  of  it 
The  court  gave  the  same  instructions  as 
would  have  been  applicable  if  this  "root- 
house**  had  been  defendant's  dwelling- 
house.  Held  no  error. — People  v.  Cough- 
Iin,(MIch.)73. 

8.  An  instruction  that  "the  burden  of 
proof  was  upon  the  prosecution  to  satisfy 
the  jury,  beyond  a  reasonable  doubt,  that 
the  killing  was  not  in  self-defaase,  and 
that  no  reasonable  belief  existed  In  de- 
fendant's mind  at  the  time  that  he  was  In 
great  bodily  danger,  as  the  facts  and  cir- 
cumstances then  appeared  to  him,"  AeA2 
correct— H.* 

4.  An  instmotloD:  *If  you  should  find, 
beyond  a  reasonable  doubt,  that  defend- 
ant shot  and  killed  P.  through  mere  cow- 
ardice, or  from  intentionally  pointing  his 
gun  at  him,  and  carelessly  shooting  to 
frighten  him  away,  and  under  drcum- 
stances  which,  as  they  appeared  to  him  at 
the  time  of  Uie  shooting,  were  not  saffl- 
cient  to  induce  in  him  a  reasonable  belief 
that  he  was  in  danger  of  bodily  harm,  tbe 
law  will  not  Justify  the  killing  on  the 
ground  of  self-defense, "  AM  correct— Id. 

Indiotment. 

5.  An.  indictment  for  murder  in  the  first 
degree,  which  alleges  that  the  killing  was 
done  without  authority  of  law  and  with 
malice  Aforethought.  Is  good  under  Gen. 
Bt  MiuA.  1878^  a  108,  proTlding  for  the 


form  of  iadi  an  ladtotmeat.  —  State  t. 

Johnson,  (BUnn.)  878. 

6.  Intent  or  purpose  to  kill  is  essential 
to  conatitute  the  crime  of  murder  im  the 
first  or  second  degree,  as  defined  by  Oim. 
Code  Neb.  gg  8,  {.  and  this  Intent  in  oat  be 
speciflcally  and  directly  averred  a*  part  of 
the  dMcriptlon  of  th*  offense  to  every  in- 
dictment for  either  of  those  crimes.  — 
Shaffer  T.  State,  (Neb.) 881 

7.  An  averment  that  the  acoused  "feloni- 
ously, porposely.  and  of  deliberate  and 
premeditated  malioe.'^dld  make  an  aoaMitt 
on  the  deceased,  and  that  he  then  and 
tiiere  "felobloasly.pnrposdy,  and  of  hia 
deliberate  and  fmoiealtaBM  maUce  did 
shoot*  the  deceaaed  with  a  gm  loeded, 
etc.,  inflicting  a  mortal  wound  of  wUek 
the  deceased  then  and  there  died,  doea  not 
satisfy  the  requirementa'of  tbe  law;  for 
thon^  the  accused  may  have  porpoaely 
and  of  deliberate  and  premeditated  nulioe' 
assaulted'  the  deceased,  and  shot  him,  it 
does  ootfoUow.that  the  shooting  was  with 
the  desigu  and  p^xpose  to  produce  death. 
— Id. 

8.  Where  the  purpose  to  kill  is  not 
averred  by  way  of  description  of  the  of- 
fense, the  omission  cannot  be  aided  by  the 
OfdinaiT  formal  conclusion  of  the  Indict- 
ment which  avers  that  "ao*  the  Jurors  do 
find  and  say  that  the  accused*'did  in  manner 
and  form  aforesaid,  felouiouBly.  purposely, 
and  of  his  deliberate  and  fraudulent  mal- 
ice, kill  and  murder"  the  deceased.  Such 
allegation,  being  nothing  more  than  a  le- 
gal conclusion  arising  from  the  facts  pre- 
vionsly  stated,  cannot  onre  any  defects  in 
the  premises  on  which  it  assumes  to  be 
predicated.— Id. 

EvideiLoe. 

9.  The  proceedings  before  the  coroner 
are  not  admissible  as  evidence  for  the  de- 
fendant, when  the  object  is  merely  to  cor- 
roborate the  defendant's  testimony  upon 
Ute  trial- People  v.  Coughlin,  (Hich.)  78. 

10.  A  declamtioB  made  witldn  a  few  mo- 
ments of  the  firing  ot  tbe  pistol  shot  which 
caused  the  injuries  of  whiui  deceased  died, 
tending  to  identify  the  defendant  as  the 
perpetrator  of  the  crime,  and  made  when 
there  was  danger  of  the  occupants  of  the 
hoQBc  being  bunted,  and  inf«<ereDOe  tbere- 
to,  a  fire  havfng  been  started  in  one  of  the 
rooms.  Is  part  of  the  rm  ysslA.— 4Uto 
Schmidt  <lowa.)B0(K 

 Dying  deolaratloiia. 

11.  Adeclaration  made  bydeceaeeda  few 
days  before  her  death  was  received  In  evi- 
dence. Some  days  before  making  it,  de- 
ceased had  said  she  knew  she  must  die, 
and  had  made  other  statements  showing 
she  did  not  expect  to  live.  SM,  properly 
admitted.— Id. 

12.  The  sense  of  impending  death  ueoe^ 
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mmrf  to  conitltate  s  dying  dcclarstlftn  mmy 
be  proven  eltber  by  the  eipreu  wordi  of 
the  declarant,  or  Inferred  from  the  oircam- 
«tanceB  of  the  cue.— Id. 

18.  The  length  of  time  elapeing  between 
~the  making  of  a  declaration  and  tte  declar- 
ant's death  does  not  affect  the  admissibil- 
ity of  the  declaration  in  evidence,  though, 
In  the  absence  of  better  evidence,  it, may 
■serve  to  show  the  presence  or  absence  of  a 
sense  of  impending  death. — Id. 

14.  A  dying  declaration  in  writing  was 
received  in  evidence,  aa  was-  also  a  parol 
<(echtration  madt!  by  the  same  party  further 
identifying  the  perpetrator  of  the  crime. 
Held,  that  part  of  the  evidence  being  writ- 
ten and  part  parol  wu  no  objeetion  to  ik 
— Id. 

16.  Dying  deolaratlons  are  entitled  to  the 
.same  consideration  as  statements  made 

upon  oath. — Id. 

Instruotions. 

16.  In  a  trial  for  mnrder  the  witnesses, 
.of  whom  defendant  wss  one,  concurred  hi 
the  statement  that  he  killed  the  deceased- 
The  court  in  Its  charge  said  the  kllUngwas 
■conceded,  fffld,  that  it  was  not  error. — 
'State  V.  Archer,  (Iowa.)  3«. 

17.  Under  an  indictment  for  mirrder  de- 
fendant assigned  as  error  that  the  conrt  re- 
fused to  define.  In  the  charge  to  the  jury, 
manslftn^bter  in  thesecond  degree.  There 
-was  nothing  in  the  record  to  show  that  It 
was  requested.  Seld,  that  the  asBignment 
■was  not  aTallable  on  appeal.  —  State  v. 
.Johnson,  (Minn.)  878. 

HORSE  ASSn>  STKBET  RATL- 

"WAYS. 
XxeliuiTe  ilranohiK. 

The  opinion  in  this  case,  (88  N.  W. 
Bep.  610,)  that,  under  Code  Iowa,  464,  em- 
powering cities  to  authorize  or  forbid  the 
laying  of  a  street-railway  track,  the  city 
may  make  a  contract  for  street-railway 
service,  and.  If  a  better  or  more  immediate 
service  can  be  obtained  thereby,  may  se- 
■  cure  the  company,  against  an  Impairment 
of  ite  profits  or  Interference  with  its  ezten- 
«lon  for  a  limited  time,  does  not  mean  that 
a  city,  under  such  a  contract,  cannot  avail 
itself  of  an  improved  street  railway  oper- 
ated by  other  than  animal  power,  "  oeces- 
aary.for  its  welfare. — Des  Uoinea  St.  Ry. 
Co.v.  Des  Moines  Broad  Gauge  St.  Ky.  Co., 
•(Iowa,)  608. 

HUSBAND  AND  WIFE. 

rSee,  also,  JDivcree;  jDowtr;  UotMtUadt 
Property  rights,  see  Trtutt,  8. 

^operty  rights. 

1.  In  an  action  for  damages  foc  coDver- 
<«i0D  of  certain  >cio|i«  and  tttasK  tlw-  •T^ 


deuce  showed  tliat  plaintiff  and  her  hus- 
band had  occupied  her  form  about  four 
Tears,  and  that  she  let  the  farm  to  her 
Ausbond,  who  carried  it  on  and  sold  and 
appropriated  the  products  thereof,  and 
used  and  disposed  of  the  crops  and  stock 
raised  and  kept  thereon,  during  that  time, 
as  his  own,  without  interference  from  her; 
also  that  she  admitted  that  her  husband 
•wned  the  property.  Held  sufficient  to 
warrant  a  finding  that  the  products  of  the 
farm  were  the  property  of  the  husband.— 
Stennett  v.  Bradley,  (Wis.)  467. 

Fost-ntiptial  oontettcts. 

2.  In  an  action  brought  by  a  wife  against 
her  husband  upon  a  contract  made  between 
them  by  which  the  husband  agreed.  In  sub- 
stance, to  drop  all  matters  of  dispute,  live 
as  a  husband  ought  to  live,  and  pay  to  the 
wife  9200  per  year,  if  the  wife  would  re- 
main at  his  home,  drop  all  matters  of  dis- 
pute, keep  his  house,  and  live  with  him, 
the  petition  stated  that  previous  to  the 
making  of  the  contract  the  husband  had 
lieen  wasting  his  money  on  otlier  women, 
and  the  contract  was  made  to  settle  differ^ 
ences  arising  thereby.  Baid,  that  the  con- 
tract was  without  ooDsideralioD,  and  a  ds- 
munsr  to  the  petition  should  be  sastained. 
Adams,  C.  J.>  and  BBnvn%  J.  dissent.— 
Miller  v.  MUIer.  <Iowa.>4M, 

Abandonment. 

3.  An  abandonment  Of  his  wife  by  a 
married  man  occurring  before  Laws  Wis. 
iS^'i.  c.  4SS,  took  effect,  (viz.,  April  18, 
1885,)  but  willfully  contlnoed  down  to  the 
time  of  trial,  subjects  him  to  the  penal^ 
denounced  by  that  act  for  refusal  to  sup- 
port.—State  V.  Witham.  (W1b.)_984. 

4.  The  words  "being  of  sufflcient  abili- 
ty, "  OS  used  in  section  d  of  said  act  relating 
to  refusal  to  support,  refer  as  well  to  the 
husband's  capacity  to  earn  wages  or  salaiy 
as  to  property  acttially  owned  by  him. — Id. 

INDIOTMENT  AND  JJSFGBr 

KATZOir. 

Conviction  for  lesser  offense,  see  Sapt,  4 
Particular  crimes,  see  Abthtetion,  2;  ^ote 
Pretmtea,  1;  ffomMda,  6-8w 

Findiiu;  taxd  filing. 

1.  Code  Iowa,  g  4290,  providing  that  the 
dismissal  of  a  charge  against  a  person  by  a 
grand  jury  "does  not  prevent  the  ssms 
from  being  again  submitted  to  a  grand  jury 
as  often  as  the  court  may  direct,  but,  with- 
out such  direction,  it  cannot  again  be  sub- 
mitted." does  not  forbid  the  gran^jiuy 
from  finding  an  indictment  upon  their  own 
motion  on  a  cliarge  that  has  anoa  been  dis- 
missed, hat  which  has  not  Iwen  reeubmlt- 
ted  hf  the  oonrt.'-Stata  t.  Oollis,  Qowo.) 
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3.  Defendant  wu  convicted  of  a  crb*e 
ud  sentenced  to  imprisoDment.  An  in- 
formation for  another  offense  was  then 
pending  against  him,  but  this,  on  hU  incar- 
ceration, was  noll6  proa'd.  He  eicapod 
from  prison,  and  fled  to  Canada.  AnotJtier 
information  on  the  second  offense  was 
then  made,  and  on  this,  after  his  extradl- 
tioQ,  he  was  tried  without  examination  be- 
fore a  mulslrate.  Held,  that  defendant 
▼as  a  "fugitive  from  justice"  within  the 
meaning  of  a  BUtute  (How.  8t.  Mich,  g 
S55o)  providing  that  informations  may  be 
filed,  without  preliminary  examination, 
against  fugitives  from  Justice.— People  v. 
Kuhn,  (Mich.)  88. 

5.  Where  the  charge  aa  set  forth  In  an 
Information,  and  upon  which  the  defend- 
ant is  convicted.  Is  substantially  the  same 
as  that  on  the  preliminary  examination,  tbe 
information  will  not  be  quashed  for  want 
of  a  preliminary  examination. — Cowan  v. 
State.  (Neb.im 

Form. 

4.  Potting  the  date  when  and  the  place 
where  foniid,  at  the  end  of  an  indictment, 
after  the  words  "anlnit  the  peace  aad 

dignity- of  the  state"  does  not  vitiate  it; 
such  date  and  place  are  no  partof  the  in- 
dictment.~4tate  v.  Johnson,  (Htna.)  878. 

6.  An  indictment  aarainst  two  or  more 

Sersons  may  charge  the  aet  to  have  been 
one  by  them  colwotlTely.— Id. 
'  &  An  Indictment  charged  the  keeping  of 
a  nuisance  in  a  building.  It  further  charged 
the  keeping  of  a  nuisance  in  a  building  on 
a  certaiu  tot.  Each  charge  was  full  and 
complete  in  Itself.  There  was  a  blank  in 
the  indictment  separating  tbe  two  charges, 
but  no  numbers  were  used  to  designate  it 
as  two  counts.  JBisId,  that  the  indictment 
contained  two  counts,  and  the  court  below 
did  not  err  in  bo  constnihig  It-r-State  t. 
Dow.  (Iowa,)  651. 

Allegation  of  place. 

7.  An  infortaatiou  which  falls  to  allege 
that  the  crime  was  committed  within  the 
Jarisdiction  of  the  court,  la  fatally  defect- 
ive.—McCoy  T.  Btate,  (Neb.)jMn. 

Bee,  also.  Ovardian  and  Ward:  Parmt  and 
CMd. 

Oontraoto. 

1.  Whether  an  Infant  was  emancipated 
by  hlB  father  at  the  time  hemadeanote,la 
immaterial  as  regards  hlB  liability  [hereon. 
--Tyler  t.  Fleming,  <Mich.)  903. 

fiattOoation  of  ocnitraot. 

3.  Whether  the  contract  of  a  tnlnnr  was 
ratified  by  his  silence  for  two  -years  after 
bis  majurity  ii  a  qnestion  for  the  Jury,  aad 


an  inatruciion  that  the  failure  to  lUsafina 
was  a  ratification,  is  error.-— Id. 

AotiOQS  by. 

8.  In  an  action  for  services  rendered 
prosecuted  by  an  infant  through  his  next 
friend,  the  answer  denying  the  alleged  in- 
fancy, the  plaintiff  need  not  prove  that  he 
is  an  Infant:  his  right  of  action  not  depend- 
ing upon  that  fact.— Ueyenberg  Efdred, 
(Hinu.)  371. 

Protection  of  water-rights,  aee  VTaien  aiuT 
Water- Oour»u,  6. 

Entry  of  judgment  nnno  pro  tunc. 

1.  Where  a  judgment  has  been  dfMiketed 
without  flrBt  being  entered  upon  the  Judg- 
ment book,  the  refusal  of  the  court  to  grant 
a  temporary  Injnnctton  to  restrain  the- 
clerk  from  entering  the  judgment  nvnc 
pro  tune  was  within  the  sound  legal  dis- 
cretion of  the  court-'Rockvood  v.  Dav- 
enport, (Minn.)  877. 

Pleading. 

3.  A  complaint  does  not  show  a  case  for 
an  inJuscUon  to  prevent  a  cloud  upon  title, 
if  it  appears  only  by  inference,  and  not  by 
averment,  that  acts  are  threatened  or  con- 
templated  which  will  impose  a  cloud. — 
Maloney  r.  finnegan,  (Minn.)  733. 

INSOIiVENOY. 

See,  also,  Atsignmmt  for  Benedt  of  Credit- 
ors; Bankrt^test;  ^nsuduent  Cbany- 

artest. 

ConstFuotion  of  aBBignment. 

1.  An  assignment  by  a  firm,  under  the 
Minnesota  insolvent  laws,  which  is  ambig- 
uous as  to  whether  the  partnership  prop- 
erty only,  or  the  separate  property  of  the- 
partners  as  well,  is  conveyed,  will  be  rath- 
er construed  in  the  latter  sense,  since  in 
the  former  it  would  be  invalid.  And  a 
reservation  of  exemptions  tlierein  adds, 
force  to  this  construction,  since  a  firm  has 
no  exemptions. — Security  Bank  v.  Beede, 
(Hinn.)485. 

Freferenoes. 

3-  A  provision  in  an  Insolvent  law  pro- 
viding that  a  preferential  conveyance  made- 
In  fraud  of  the  provisions  of  the  statute- 
shall  be  void,  is  to  be  construed  as  mean- 
ing aimply  that  it  is  voidable  only  in  favor 
of  proceedings  under  and  In  aid  of  the  law. 
A  creditor  who  Is  not  a  party  to  the  insolv- 
ency proceedy^ngi,  bat  is  claiming  the  prop- 
erty by  virtiie  of  an  attachment  or  judg- 
ment against  the  insolvent  debtor,  caa 
claim  He  benefit  fbon '  this  provision. — 
Smith.  T.  BfftlMnlt  (Mts*;)  tttt 
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lUghte  of  oroditoxs. 

8.  Where  the  insoWent  law  iwovides  that 
a  Meured  creditor  may  releaae  and  deliver 
up  to  the  aaslgnee  the  property  held  as  se- 
curity, and  be  admitted  as  a  creditor  for  tbe 
-whole  of  his  debt,  the  proof  of  tbe  whole 
claim  without  a  releaaa  would  not  of  ttielf 
diadiarge  or  releaae  the  secarltT*  Onlytha 
ftsaignee  oonld  avail  hlmaelf  of  the  right 
which  this  proviBion  of  the  aot  waaiotend* 
ed  to  secure  for  the  benefit  of  tbe  eatate. 
A  mortgagee  who  has  proved  his  debt 
against  the  estate  of  the  mortgagor  with- 
out diacharging  his  mortgage,  is  not  there- 
in estopped  to  claim  under  It  againat  a  anb- 
aequent  attaching  eredttor  who  baa  not 
proved  his  debt.~Id. 

TNBUUANCS. 

The  contract. 

1.  The  evidence  tended  to  show  that  it 
was  understood  between  plaintiff  and  de- 
fendant's agent  that  when  the  former'spol- 
icy  of  insurance  sbonid  expire,  a  new  pol- 
icy should  be  issued,  and  with  the  excep- 
tion of  a  different  apportionment  of  the  in- 
aurance  money,  the  terms  of  Insurance 
ehonid  remain  as  before;  that  after  the  pol- 
icy had  expired  a  new  agent  went  to  plain- 
tiff to  learn  how  be  wanted  the  new  policy 
made;  that  plaintiff  then  named  the  same 
terms  contemplated  in  the  conversation 
with  the  former  agent;  that  the  new  agent 
assented  to  this;  that  a  few  days  after  this 
the  former  agent,  who  was  still  acting  for 
the  company,  again  went  to  plaintiff,  at  the 
request  of  the  new  agent,  to  ascertain  bow 
lie  wanted  the  insurance  placed;  that  the 
terms  were  again  stated  and  arranged  in 
accordance  with  what  had  been  before 
agreed  upon;  tbat  a  policy  was  then  made 
out,  but  not  delivered  until  the  next  day. 
In  the  mean  time  tbe  property  covered  by 
the  policy  was  destroyed  by  Are.  Sela, 
tbat  the  evidence  jastlfled  the  finding  that 
a  parol  contract  of  insurance  had  been  ef- 
fected.—Ganser  v.Fireman's  Fond  Ins.  Co., 
(Minn.)  964. 

a.  Plaintiff  gave  its  note,  undated,  to  de- 
fendant Insurance  company,  payable  in  in- 
alidlmea  ts  at  socb  times  as  defendant  might 
order,  with  a  blank  application  signed  by 
plaintiff,  which  was  accepted  by  the  agent 
of  the  defendant,  with  the  agreement  that 
it  would  effect  a  contractof  insurance,  and 
that,  when  plaintiff  would  give  defendant 
tbe  apportionment  of  the  risk,  the  policy 
ahoold  issue,  and  the  note  and  appilcatlou 
he  filled  up  to  correspond.  Btld,  Uiat  such 
an  iarrangement  did  not  make  aeon  tract  of 
insurance.— Hattoon  Uanuf'g  Co.  Osh- 
kosh  Hut.  Flra  Ins.  Co.,  (Wis.)  18. 
AMignment  of  policy. 

8.  Action  was  Iwought  by  an  insurance 
company  todetermine,  as  between  the  two 


defendants,  the  title  to  money  dna  on  a  pol- 
icy. Complainant  alleged  that  one  daimed 
under  an  assignment  from  the  assured, 
which  fact  was  also  alleged  in  the  answer 
of  such  claimant,  and  was  nowhere  denied 
by  the  pleadings  of  the  other.  Claimant 
testldea  that  an  assignment  was  made,  ana 
tbe  policy  delivered  to  her,  and  offered  in 
evidence  a  copy  of  the  original  assignment 
which  she  testifled  she  had  been  unable  to 
find,  ffeld,  sufficient  evidence  of  tbe  as- 
signment.—Mutual  Benefit  Life  Ins.  Co.  v. 
Wayne  Sav.  Bank,  (Mich.)  853. 

4.  Action  was  brought^y  a  life  Insurance 
company  to  determine  tbe  title  to  money 
due  on  two  policies  upon  the  life  of  the  bus* 
band  of  tbe  beneficiary.  The  other  claim- 
ant, a  bank,  asserted  title  by  virtue  of  an 
assignment  of  the  policies.  It  appeared 
tbat  tbe  wife  was  peculiarly  ignorant  of 
business  matters;  that  for  a  number  of 
years  her  husband  had  been  doing  bnslness 
with  the  bank  in  his  wife's  name,  and  waa 
in  the  habit  of  borrowing  large  sums  of 
money  on  their  joint  notes.  He  wonld  pro- 
cure her  signature  to  blanks,  and  as  occa- 
aion  reouihred.  All  tbem  out.  She  did  not 
kaow  what  papers  she  signed,  nor  what  use 
was  mode  of  tiiem.  Her  signature  waa 
thus  obtained  to  tbe  assignments  of  the  pol- 
icies, which  were  given  to  the  bank  as  se- 
curity for  a  large  debt,  evidenced  by  these 
notes,  and  of  the  existence  of  which  tbe 
wife  wasiguorant.  She  never  knew  of  her 
husband's  dealings  with  the  bank,  nor  that 
be  was  in  any  way  indebted  to  it.  She 
never  had  any  property  of  her  own.  and 
she  never  received  any  benefit  from  these 
notes  or  assignments.  JBetd,  tbat  the  as- 
signments were  invalid.— Id. 

Snrrender  of  policy. 

5.  Plaintiff  procured  ^m  defendant  a 
policy  on  the  life  of  her  father.  Her  father 
was  never  examined  by  a  physician.  Plain- 
tiff paid  the  premiums.  An  inspector  sent 
out  by  the  company  to  examine  and  take 
up  improper  policies,  called  upon  plaintiff, 
learned  her  father  had  not  been  examined, 
and  took  the  policy  to  send  to  tbe  com- 
pany, promising  the  company  wonld  re- 
turn the  policy  or  the  premiums.  Plain- 
tiff afterwards  demanded  the  policy  or  the 
premiums  of  the  local  agent,  but  received 
neither.  Defendant  claimed  to  have  re- 
turned the  policy  to  plaintiff's  husband 
through  tbe  local  uent.  He  denied  hav- 
ing received  it. '  l^are  was  no  claim  of 
fraud  on  the  part  of  plaintiff.  that 
an  instruction  directing  a  verdict  for  de- 
fendant was  erroneous.  The  case  should 
have  been  left  to  the  Jury.— Fraln  Met- 
ropollton  Life  Ins.  Co.,  (lUcb.)  106. 

Application. 

6.  At  tbe  time  of  his  application  plaintUt 
had  posMMton  of  tham^  on  wbScb  tbe 
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insured  property  wai  slttisted  under  a  land 
contract  upon  which  be  had  paid  part  of 
the  purchase  price,  the  remainder  being 
paid  after  the  issuance  of  the  policy,  but 
before  Its  dellrery  to  him;  that  this  land 
contract  was  diown  to  the  Insnranee  aniit 
when  his  application  was  made,  ana  no 
questioDH  were  ask^d  or  representationt 
made  as  to  plaintiff's  title  or  Interest  in  the 
land  or  building,  and  that  the  improve^ 
menta  on  the  land  were  of  greater  value 
than  the  insurance.  Jfeld,  that  pliUntifl 
was  the  real  owner  in  «qaitT,  and  held, 
within  the  moaning  of  a  condition  Id  the 
policy,  "the  entire,  unconditional,  and  sole 
ownership  of  the  property.  "—Johannes 
Standard  Fire  Office  of  London,  (Wis.}206. 

CcmdUtioiia  of  poUoy. 

7.  Laws  Iowa  1880,  o:  310,  g  2.  (Mcaalo's 
Code,  p.  399,) relating  to  forfeitures  of  pol- 
icies, proTides  that  where  a  fire  iasnranoe 
company  shall  take  a  note  for  a  premium, 
written  notice  of  ita  n»tnrity  ah  all  be  glToa 
to  the  Insurad,  and  that  "bucIi  notice  may 
be  larved  by  regtstwed  letter,  addreased  to 
the  Insured. "  aaid,  that  serrice  is  complete 
when  the  registered  Latter  is  mailed.-— M&- 
Keana  v.  State  Ins.  Ca,  (low«»)  518. 

Agents. 

8.  One  claiming  to  be  the  agent  of  a  life 
Insurance  company  forwarded  an  applica- 
tion to  it,  signed  by  him  as  agent,  and  the 
company  thereafter  received  from  the  In- 
sured dues  and  assesaroenta  on  the  policy 
issued  on  the  application.  Held,  in  a  suit 
on  the  policy,  that,  having  enjoyed  the  ben- 
efits of  bis  acta,  it  could  not  deny  that  he 
was  ita  agent.— McArthur  v.  Home  Life 
Ass'n,  (Iowa,)  4S0. 

9.  An  agent  of  a  life  Insurance  company 
falsely  stated  the  age  of  the  applicant, 
forged  a  medical  certificate,  and  on  the  re- 
turn of  the  i^olicy  materially  changed  it  be- 
fore delivering  it  to  the  insured,  without 
the  knowledge  of  either  the  company  or 
the  insured.  Beld,  that  In  filling  up  the  ap- 
plication, of  which  the  medical  certificate 
was  a  part,  and  in  delivering  the  policy,  the 
agent  was  acting  within  the  scope  of  his 
authority;  and  uat  he  perpetrated  a  fraud 
without  the  knowledge  of  defendant  will 
not  relieve  it  from  liability  on  the  poJUcy. 

IOl  The  attempted  widver  by,  a  local  agent 
o{  the  condition  againit  incumbrances,  is, 
a  nullity.— 'Baalcint  t.  Rockfoxd  Ina.  Co., 
(Wis.)  84.* 

Aotlons  on  polioioe. 

11.  nnderAetBl8th,0en.ABiem.Iowa,c. 
211,  flS,  providing  that  insurance  compa- 
nies shall  attach  to  their  policies,  or  indorse 
thereon,  a  true  copy  of  any  applloatlov  or 
repraseutation  of  tne  aaaurea  whlcb  mar 
aflbct  tta«  TaUdi^  of  tHe  ptdtejr,  or  ahaU 


be  barred  from  pleatftngor  proThig  maA 
matter,  a  dcmarrerwill  he  to  a  plea  of  mia- 
representations  in  the  application,  ■mbmm. 
the  act  has  not  been  compiled  wftto.— Oook 
T.  Federal  Life  Aai'n,  (Iowa.)  SOO. 

19.  There  being  no  avevmeiit  by  defend- 
ant that  the  oontraet  provided  tiiat  frmod 
in  the  proof  of  loas  should  avoid  the  ison- 
tract,  and  Knot  appearing  that  the  plaintiff 
coneented  to  litigate  that  qneation.  the  de- 
fendant was  not  in  a  position  to  avail  Itaelf 
of  thatdefenae.— Gaoaerv.  FlrMiaa'BFbDd 
Ina.  Co.,  (Minn.)  W4. 

18.  Anvfactneoesaarytoannndentmnd- 
ing  of  other  material  «Dd  relevant  facta  in 
a  case  is  admissible  In  evidence;  «.  y.,  ma 
expired  contract  of  Insurance,  In  connec- 
tion with  a  subsequent  parol  agreement  for 
the  reinsaraaoe  ox  the  aune  property,  made 
with  reference  to  the  former  contract.— ItL 

INTEBEST. 

See.  also,  Utury. 

On  past-due  negotial^  paper. 

The  holder  of  past-due  negotiable  paper 
is  not  entitled  to  interest  upon  arrears  of 
interest  from  the  matortty  of  the  obliga- 
tion.—Buchtel  T.  Uaaon.  OSicb.)  1731 

INTOXIOATING  UQUOXUS. 

Illegal  sales  by  draggiata,  forf^tnn  of 
license,  see  IfrugffitU. 

Lloenses  and  taxes. 

1.  Defendant  manufactured  beer,  and 
sold  the  same  at  wholesale  and  retalL  She 
bad  paid  the  manufacturer's  tax.  and  this, 
by  How  St.  Mich.  ^  1281.  exempted  her 
from  payinga  wholesale  tax.  She  paid  no 
retail  tax.  The  amount  of  tax  for  "selling 
at  wholesale. "  "  selling  at  retail, "  or  "  sell- 
ing at  wholesale  aud  retail, "is  the  same. 
Ileld.  that  defendant  was  not  authorized  to 
sell  at  retail.— People  t.  Grelser,  (Hicii.)67. 

Druggists. 

3.  Acts  Gen.  Assem.  Iowa,  1886.  c.  83. 
relating  to  sales  of  Intoxicating  liqaora  by 

fiharmacista  for  medicine,  is  com{^eta  in 
taelf,  and  contains  all  the  law  in  relatioB 
to  such  sales,  and  the  maooar  of  obtaining 
permits  to  sell,  and  by  implication  repeala 
the  proviaiona  of  Coda  Iowa.  c.  6,  so  far  a* 
relates  to  pharmacists.— State  v.  Conrtney, 
(Iowa,)  686.  . 

8.  Since  tiie  passage  of  Acta  Oen.  Aaaem. 
1886,  c  88,  relating  to  sales  of  intoxicating 
liquors  by  pharmacists  for  medicinal  pur- 
poses, a  pliarmacUt  is  not  required  to  give 
bond  to  obtain  a  permit  so  to  sell,  and  sudt 
permit  is  not  United  to  one  year.— U. 
Illegal  sales. 

i.  When  a  physician  aella  Uqnorto  per- 
sons wbo.anHytkerefor  by-ttelr  own  soff* 
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^eatlon,  tnd  not  becatiie  of  hk  pntorlpMon 
»  tbebr  madioal  adTlMr,  the  fact  that  ha  la 
«  prfteticing  phyaiclan  it  no  dateuM  to  a 

EroaeoBtion  for  illegally  selling  intoxlcat- 
ig  liqnon.— State  T  ClongUy.dowajesa 
6.  noof  that  panoDt  diank  liquor  In  a 
pharmacy  raiBes  the  preBomption  that  such 
liqDorhad  been  unlawfully  glTon  oriold 
to  them  by  the  propiietor  nereof,  ae  di- 
rectly proTidad  by  Ante  Slat  Gen.  Aaaem. 
Iowa.  c.  68.— Id. 

6.  Bvideoce  shoving  that  a  cuatoaer 
called  for  beer,  was  given  liquor  that  looked 
like  beer,  and  other  evidence  tending  to 
prove  the  lale  of  intoslcatiog  liquor,  is 
•nfflcient  to  JosUfy  the  finding  of  a  Jory 
that  such  liquor  was  sold.  The  harden 
rests  apon  defendant,  after  such  proof,  to 
^lisprove  the  intoxicating  character  of  the 
lIqiior.-»Id. 

7.  After  protd  of  the  sale  of  intoxicating 
Uqoor  la  *  store  la  Iowa,  the  burden  rests 
tipon  defendant  to  show  snob  sides  were 
lawful.— Id. 

8.  The  accused,  in  a  prosecution  for  sell* 
ing  liquor  withoat  a  license,  set  up  the  de- 
f  enee  that  he  was  acting  merely  as  the 
agent  of  the  persooa  who  got  the  liquor  of 
luoi.  Itwas  proven  coneliulvely.  however, 
«hat  such  persons  paid  him  for  what  they 

f;ot,  and  at  the  time  they  got  it.  Hetd.  that 
□atractionB  for  the  deCsnse  on  the  liability 
of  such  an  agent  were  properly  refused.— 
Boldt  T.  State,  (WiB.)9Sl. 

Secovery  of  prloe. 

9.  Plaintiff,  a  corporation  engaged  in  the 
wholesale  drug  basineBs,  sued  to  recover  a 
balance  for  drugs  sold  and  delivered.  De- 
fendant set  up  a  counter-claim  for  money 
paid  for  intoxicating  liquors  unlawfully 
sold  by  plaintiff  to  defendant  The  evt 
dence  showed  that  plaintiff  dealt  with  de- 
fendant in  the  belief  that  he  had  a  permit 
to  sell  liquors  for  lawful  purposes;  also  that 

{tlalntiff  nad  no  permit,  but  that  H.,  one  of 
ts  stockholders,  held  permits  to  sell  liquor 
for  lawful  purposes;  that  part  of  H.'s  liq- 
uors were  kepi  tai  the  building  occupied  by 
plaintiff,  bnt  that  plaintiff  hadno  Interest  in 
that  partcf  the  business;  thatdefendantor- 
derea  his  liquors  from  plaintiff,  but  that 
the  orders  were  turned  over  to  H. ,  who  ren- 
dered the  bills  to  defendant,  and  that, 
thoagfa  defendant  was  diraoted  by  H.  to 
remit  to  plaintffE.  there  was  no  evidence 
that  plaintiff  had  any  interest  In  the  trans- 
action; that  plaintiff  procured  no  liquors 
for  any  one  but  its  drag  customers,  and  in 
such  cases  settled  with  H.,  and  looked  to 
the  oustomets  for  reimbursement;  that 
plaintiff  tent  defendant  certain  statements 
of  sccouBt,  in  ^liieh  some  of  the  dalms  for 
liquors  were  included,  but  that  plaiotiff 
was  the  men  assignee  of  fi^  Bela.  that  a 
Jodfi— ii> ..  1»  ■  .faTor  of  defeMUmi  om  htf 


co«tttar«laim  sliOuld  be  rerersed.— ^nri- 
burt;  Hess  A  Oo.-v.  Fyock,  <Iowa,) 

Criminal  prosecutions. 

10.  A  complaint  charging  that  the  de- 
fendant did  on  June  11,  lw0,  unlawfully 
sell,  deal,  and  traffle  In,  and  for  the  pur- 
pose of  evading  the  law  did  glva  away,  cer- 
tain spirituous,  malt,  and  intoxtcatii^  Uq- 
uort,  without  Oral  having  obtained  a  license 
therefor,  charges  an  offense  under  the  stat^ 
utc;  and  is  not  bad  for  dupIlGity,  the  very 
language  of  the  statute,  (Laws  Wis.  186&,  o. 
9M.  6  4.)  being  used,  and  the  several  aots. 
st^M  oonjunetiTely.  oonstitating  bat  one 
offense^'  for  which  tliere  can  be  but  ona 
conviction  and  punishment.  —  Boldt  v. 
State,  (Wis.)  985. 

11.  A  prosecution  under  Code  Iowa,  S 
1M3.  which  provides  tbafno  person  shall 
own  or  keep,  or  be  In  any  way  concerned, 
engaged,  or  employed  In  owning  or  keep* 
ing,  any  Intoxicating  liquors  wlfb  Intent  to 
sett  tbe  same  within  the  state,"  etc.,  is  not 
barred  by  a  conviction  under  an  indictment 
under  section  1M3,  providing  that  "who* 
ever  shall  erect  or  establish  or  continue  or 
uae  any  building,  erection,  or  place  for, 
[keeping  intoxicating  liquors,  with  intent 
to  sell  the  same,]  shall  be  deemed  guilty  of 
a  nuisance, "  etc. ,  both  tbe  information  and 
indictment  coverine  about  tbe  same  period 
of  time.— State  v.  Graham,  (Iowa.)  ©8.* 

12.  Under  a  complaint  charging  sales  of 
intoxicating  liquors  without  a  license  on 
June  11,  lw6,  the  prosecution  may  show 
sales  about  June  10, 1886,  to  one  person, 
and  sales  to  others  between  May  10, 1886, 
and  June  11,  1888.— Boldt  t.  State,  (Wis.) 

m. 

18.  An  attorney  selected  by  a  peace  offi- 
cer to  prosecute  a  person  charged  with 
keeping  liquors  for  unlawful  aaie,  under 
Code  Iowa,  c.  6,  tit.  11,  is  entitled  to  tbe 
fee  provided  by  statute  for  such  servlcea  to 
be  paid  by  tbe  county,  under  Code  Iowa,  § 
8829.— Work  V.  Wapello  Co.,  (Iowa,)  452. 

14.  A  fine  Imposed  on  a  conviction  for 
selling  liquors  under  Code  Iowa,  %  1523,  and 
other  statutes,  is  not  subject  to  that  provis- 
ion of  Acta  21st  Gen.  Assem.  c.  83,  amend- 
ing AcU  18th  Gen.  Assem.  c.  76.  g  8,  (o  the 
eifect  that  26  per  cent,  of  all  fines  recovered 
under  "this  act"  shall  be  paid  Intothestate 
treasury  for  the  use  of  the  commisMoneri 
of  pharmacy  In  enforcing  "this  act,*  said 
act  relating  solely  to  tbe  practice  of  phar- 
macy.—State  V.  Noel,  (Iowa,)  93S. 

16.  Under  Code  Iowa,  g  1508,  declaring 
fines,  costs,  and  judgments  against  any  per- 
son for  unlawful  smcs  of  liquor  a  lien  on 
ail  property  naed  or  occupied  for  sueh  par- 
pf>MS  with  tho*.wner's  knowledge,  no  lien 
attaches  until  the  fines  and  costs  nre  as- 
sessed, or  the  J«dgaientareadM-ed;  and  an 
injanction  to  res  train  the  sale  of  pioperty< 
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vUMBd  to  hnt  twen  to  vied  mi  ow«pi*d, 
penalBg  pxoeeedingft  for  unUvful  laleSk 
wu  properly  diMoIved  on  motion.— Bone- 
itoel  T.  Dowiu,  (Iowa,)  Mi 

JUBOSU 

Judge  de  &cto. 

1.  The  title  of  a  person  to  the  office  of 
jadffe  of  the  recorder'B  oonrt  of  a  elty  can- 
not be  tried  In  a  collateral  proceeding  arl»- 
Ing  by  war  of  eerturrari  to  nil  Judgment  ae 
•uch  recorder.  It  not  being  alleged  that  anv 
otlwr  person  la  the  duty  elected  and  ooali- 
fled  reooRlar.— PM|il*T.<loUas,<lUih.)il. 

In  replevin,  see  B^l«»in^  4 
Lien,  see  Orediter'i  SiU, 
Objections  to,  see  Oarni4Ammt,  4. 
Operation  and  effect,  bar  to  sabJwqaent  ao> 
tion>  see  Xfuisance,  4. 

By  default. 

1.  A  showiag  tliat  the  day  before  trial 
the  Judge  had  gone  away,  and  the  passen- 
ger train  next  day  being  late,  bad  returned 
on  a  freight  train,  ana  defendant's  attor- 
ney, knowing  that  the  train  waa  late,  and 
that  the  judge  was  not  at  his  usual  hotel, 
failed  to  appear,  does  not  manifest  an  abuse 
of  discretioQ  lu  the  court  in  refusing  to  set 
aside  the  default  then  entered. — Reiher  v. 
Webb,  (Iowa.)  031. 

d.  That  defendant  had  a  lame  back  on 
the  day  of  trial  is  no  sufficient  .ground  for 
setting  aside  a  default.— Id. 

8.  Defendant  was  sued  for  serrices  len- 
dered,  and  pleaded  meritorious  defenses 
and  a  counter-claim.  The  court  struck  bis 
answer  from  the  flies,  and  ordered  judg- 
ment for  refusal  to  appear  and  be  ozam- 
ined  br  deposition;  the  order  on  appeal 
waa  amrmed,  and  judgment  entered  on  re- 
miuitur.  The  court  then  set  aside  default 
ou  terms.  Defendant  asked  to  be  allowed 
to  comply  with  the  order  to  appear  as  wit- 
ness, which  waa  denied.  On  appeal  the 
judnnent  and  orders  were  affirmed.  (80  N. 
W  Rep.  680.)  and  rehearing  refused.  (81  K. 
W  Bep.  76S.)  Defendantaskedfortbeaet- 
ting  aside  of  default  and  trial,  on  terms, 
alleging  that  all  his  appeals  had  been  made 
In  good  faith  on  advice  of  counsel,  and  that 
heliad  a  meritorious  defense.  Ifeld,  that 
this  was  a  matter  of  legal  discretion  with 
the  court,  but  it  should  m  oiwcised  to  ae- 
cure  substantial  justice;  and  where  the  de- 
fendant in  default  waa  excused,  as  in  this 
case,  and  had  a 'meritorious  defense,  he 
should  have  a  trial  oa  terms  working  no 
injustice  to  the  pUiiUifl.-rWhereaU  t.  £1- 
Us.  (.Wis.>814  .  w 


BanAitto  aad  entry. 

4.  As  respects  the  lieu  or  Talidity  of  a 
judgment  informally  entered  and  docketed 
without  the  taxation  and  inaertion  at  costs 
tharein,  the  omission  la  to  bo  tMatod  as  an 
irregularity  mer^.—Biohudaon  t.  Bog- 
era.  (Mlno.)  270. 

5.  When  it  appeared  that  Judsment  was 
entered  up  while  a  motion  for  a  new  trial 
was  on  file,  which  motion  waa  oTermled, 
and  all  the  proceedings  occurred  at  the 
same  term  of  court,  held,  that  Uie  fact  that 
judgment  was  entered  before  die  deler> 
mfnation  of  the  modon  was  no  grosind  tor 
reversing  the  decision  on  the  motion.— 
Haatad  r.  Dodge,  (Iowa,)  442. 

6.  Oen.  St.  Minn.  18?8,  c.  66,  g  S73,  pro- 
vides that  judgment  shall  be  entered  npoo 
the  judgm«nM»ook.  M.  %  37S,  proTide* 
that  immediately  after  enttr  of  the  Judg- 
ment, a  judgment-roll  shall  be  made  up, 
which  shall  contain  a  coot  of  the  Judgment, 
and  for  the  flliug  of  the  jodgment-roU. 
Held  that,  in  order  to  entitle  a  Judgment  to 
be  docketed,  it  moat  first  be  duly  entered 
in  the  judgment-book,  and  a  Jndgment-rc^ 
be  filed.— RoekwoodT.  Davenport,  (Uinn.> 
877. 

7.  When  a  judgment  has  been  docketed 
without  first  being  enteredin  the  judgment- 
book,  the  clerk  has  no  authority  to  mak« 
such  entry  nuns  pre  tens.— Id. 

Operation  and  effect. 

8.  An  order  dischsrKing  a  person  as  gar- 
nishee of  a  Judgment  oebtor  is  no  bar  to  an 
action  against  the  same  person  to  set  aside 
as  fraudulent  a  conveyance  to  him  by  the 
judgment  debtor,  and  to  subject  the  prop- 
erty to  a  Judgment  against  the  grantor.— 
Boyle  v.  Maroney,  (Iowa.)  145. 

9.  Where  an  action  has  laeen  triad,  and 
a  verdict  for  the.  plaintiff  set  aside  by  the 
court,  and  a  new  trial  granted,  the  plaintiff 
has  a  right  to  dismiss  or  discontmue  his 
action,  the  same  as  if  no  trial  had  em  been 
had.  Itwoaldbeadiamlssal'*beforetria]," 
and  no  bar  to  another  suit  for  the  same 
cause  of  action.  Nor  woald  the  plaintiff 
be  estopped  from  setting  ap  in  the  second 
snit.  as  ue  basis  of  his  right  to  recover, 
other  or  different  facta  from  thoae  set  up 
in  the  first  aotioD.— Phelpi  t.  Winona  « 
St.  P.  By.  Co.,  <lCinn.)  878. 

10.  Defendant  gave  two  notes  for  a  ma- 
chine, conditioned  that  the  machine  mnit 
be  perfected,  or  the  notes  were  void.  In 
an  action  on  the  second  note,  the  answer 
stated  that  defendant  had  been  sued  np<m 
the  first  note,  to  which  he  set  up  failure  of 
the  condiUon;  alleged  Its  breach,  and  » 
lureaoh  of  warranty  given  with  the  ma- 
chine; that  the  jui7  found  specially  the 
facts  as  averred;  and  found  the  difference 
between  the  value  of  the  machine  as  war- 
ranted, and  as  It  was,  to  be  the  anioant  oiT 


Digitized  by  Google 


the  not«  *t  that  time  fn  svft.  !%«  answer 
in  the  present  suit  &1bo  alleged  failure  of 
eondttton.  HeU,  that  the  aavwer  did  not 
show  a  preTloas  adjettieation  of  the  mat- 
ter  relied  upon  in  defense,  or  a  judgment 
BufflcieDt  to  compensate  defendant  the 
failure  of  the  condition:  and  that  the  sec- 
ond note  was  subject  to  the  defense  set  out 
— Bayiiss  T.  Deford,  (Iowa,)  6M. 

Beleftse. 

11.  A  judgment  debtor,  by  agreement 
with  his  crraitor.  gave  a  mortgage  on  bis 
property  to  certain  bankers  for  enough 
to  pay  the  Judgment,  the  money  thus  ob- 
tained to  be  paM  to  the  creditor,  by  bis  re- 
quest, directly  by  tbe  bankers,  Meitl.  that 
on  the  execution  and  delivery  by  the  debtor 
of  tbe  mortgage  to  the  banlcerB,  he  was  en- 
titled to  a  release  of  the  ju^nient— 
Walker  T  Crosby,  (Minn.) 47S. 
BevlT&l. 

13.  A  Judgment  lienor,  whose  Hen  had 
terminated  by  limitation  1>efore  tbe  reoder- 
ing  of  judgment  in  favorof  plaintiff  against 
the  same  judgment  debtor,  and,  at  the  time 
of  plaintiff's  Judgment,  taken  no  steps  to 

B reserve  or  xevive  his  lien,  ffeld.  that  such 
en  could  not  be  revived  as  against  plain- 
tiff.—Boyle  V.  Maroney.  (Iowa,)  149. 
Setting  aside  i 

18.  Where  defendant  f^Ied  to  make 
proper  service  of  bis  answer,  and  Judgment 
was  taken  by  plaintiff  by  default,  it  is 
within  the  soand  discretion  of  the  court  to 
refuse  to  set  ssida  tbe  Judgment  on  the 

f [round  that  it  was  taken  through  surprise, 
nadvertence,  or  ezoosable  neglect— Van 
Aamam  v.  Winalov,  (Ulnn.)  8U. 

JUBIGlAIi  SALES. 

See,  also,  Xxeeuiion;  Ouardian  and  Ward, 
8;  Mortgage;  30. 

Decree. 

A  decree  for  the  sale  of  land  to  satisfy  a 
lien  should  allow  the  lienor  to  purchase 
and  direct  the  proceeds  to  be  applied,  tirst 
to  tbe  debt  and  costs,  and  tbe  resldae,  if 
any,  to  be  paid  to  tbe  debtor;  and  it  is  er- 
ror to  order  the  payment  of  tbe  mone^  into 
court,  to  be  divided  between  the  parties  as 
their  interests  may  appear.— Jooosott  v. 
Fowler,  (Mich.)  704 

JUBY. 

Summoning  and  impaneling,  see  Appeal, 
86. 

Competenoy  of  jurors. 

1.  The  fact  that  one  called  as  a  juror  In 
a  litigation  in  which  the  city  is  a  party  is  a 
tax-payer  in  the  city.  Is  no  ^ound  for  chal- 
enge  by  the  dty.— Confclln  t.  01^  of  Keo- 
kuk. (Iowa,)  4A 


9l  On  tiie  trial  in  the  circuit  ootirt  oa  ap* 
peal  from  a  conviotion  before  a  Justice  for 
selling  hitozicatiug  liquors  without  a  li- 
cense,  the  examination  of  a  number  of  tha 

iorors  as  to  qualification  showed  that  thev 
lad  been  or  were  members  of  a  clubwhicn 
seemed  to  have  been  formed  for  the  par- 
pose  of  obtatntng  llqiior,  and  which  the  ac- 
cused had  been  active  in  organizing,  or 
with  which  he  was  connected  in  soom  way. 
These  jurors  having  swora  that  they  were 
sensible  of  no  bias,  etc..  tbey  were  accepted. 
The  accused  then  objected  generally  to  the 
jurors,  to  the  manner  of  selecting  them, 
and  finally  challenged  the  array.  U^, 
that  tbe  objection  and  the  challenge  were 
both  without  merit;  the  inference  to  be 
drawn  from  the  facts,  if  any,  being  that  of 
prejudice  in  favor  of  tbe  accused.— Boldt 
V  State,  (Wis.)  086. 

Stimmonlng  and  impanelinK- 

8,  The  defendant  in  a  prosecution  for 
murder  challenged  the  array  because  two 
townships  of  the  county  {including  the  vic- 
inage of  the  crime]  were  not  represented 
on  the  panel.  The  order  in  this  case  di- 
rected a  Jury  to  be  drawn  from  the  body  of 
the  couDty.  as  authorized  by  Uow.  St. 
Mich,  g  7578.  It  was  not  shown  that  the 
officers  who  drew  the  jury  had  arbitrarily 
left  out  the  towpshipa  from  which  inrors 
were  not  drawn,  nor  that  the  lists  of  such 
townships  bad  not  already  been  exhausted. 
Held,  that  the  challenge  was  projierly  over- 
ruled.— People  V.  Coughlin.  {Micb.)73. 

4.  In  the  absence  of  evidence  to  the  con- 
trar}',  it  will  be  presumed  that  the  otHcers 
charged  with  the  drawing  and  summoning 
of  jurors  have  faithfully  and  correctly  per- 
formed their  duty  in  the  premises.— Id. 

5.  How.  St.  Mich,  g  7578,  authorizes  an 
order  of  court  for  the  summoning  of  a 
jury  for  the  general  purposes  of  tbe  term, 
when  tbe  regular  pauel  has  not  been  sum- 
muued  14  days  before  the  term,  or  when 
a  sufficient  number  of  the  regular  panel  do 
not  appear.  Under  this  section,  snmmon- 
ing  of  35  jurors,  instead  of  24,  Is  not  cause 
of  challenge  to  the  arrtsy.— Id. 
Challenges. 

6.  Where  a  juror  did  not  appear  to  be 
very  conversant  with  the  English  language, 
koid,  that  the  judge  might  of  his  own  mo- 
tion ezoose  him  as  dlsqualifled,  although 
the  plaintiff  objecting  had  exhausted  aU 
his  pererapUny  ch^engm-  —  O'Keil  r. 
Lake  Snperior  Iron  Co.,  (Mich.)  m 

JUSTICES  OF  THE  PBAOE. 
Appeal  from,  see  Appeal,  4, 31. 
jurlfldletlon  —  Ameiuit  tn  omzteo* 
versy. 

1.  In  an  action  of  MMfluif^  before  a  jna- 
.ttce,  the  amount  claimed  fntfteodrfetRMUM 
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4«t0niilaM  tlw-]art«1I«Mmi.  wd  ptftiatlfl 
111*7  mnlk  put  of  tke  uaooat  proren,  «r 
abandon  uid  omit  proof  of  part  of  tb* 
•mount  cUimad.— OlllOT  t.  Vu  ^ttm, 

(Mlcb.)881. 

^ootioe — AiSjournment, 

8.  BeT.  Bt  Wii.  %  8«81.  prorldM  tbat  In 
Jnitlce*'  CO  art*,  no  adjoarunent,  after  the 
fint.  ihall  b«  allowed  unleis  the  party  ap- 
plying shall  show  br  oath  that  he  cannot 
aaiely  proceed  to  trial.   In  an  action  in 

iDBtice's  court,  where  there  had  already 
eeo  two  adjoornments  for  cause  shown, 
the  case  wu  again  adjourned,  on  motion 
of  pljdntifl,  and  caose  shown,  against  the 
objections  of  defendant,  after  the  lair  was 
swora.  On  the  adjounied  day plaintifF  ap- 
peared: bat  defendant,  though  in  conrt, 
refused  to  appear.  On  motion  of  plaintifl, 
but  without  any  affldarit  or  cause  shown, 
the  case  was  a^ain  adjourned.  On  the  day 
to  which  the  case  waa  adjourned,  the  de* 
fendant  did  not  appear,  and  Judgment  wfts 
rendered  against  him.  Jlela,  that  the  ad- 
Jourumeut  was  unauthorized  by  law,  and 
the  Judgment  rendered  by  the  Justice 
should  hare  been  reversed.— State  t.  Gust, 
<Wla.)060L 

IiANDLOBB  AND  TBNANT. 

Becorcry  of  poiieseton,  removal  of  fix- 
tnree,  aee  FueiurM.  A. 

leases. 

1.  In  a  suit  for  rent  npon  a  verbal  lease, 
the  court  charged  the  Juiry  that  in  deter- 
mining the  question  "when  this  lease  was 
to  conunence,"  they  had  "a  right  to  take 
into  account  and  consider  the  time  when 
the  defendant  went  into  possession,  the 
time  from  which  be  paid  the  rent,  BDd  all 
other  circumstances  thereon  which  throw 
any  light  upon  the  question  of  when  the 
lease  was  to  commence."  Held,  that  such 
charge  was  correct  and  proper.— PendiU  t. 
Keuberger,  (Mich.)  S40. 

2.  In  a  suit  for  rant  on  a  verbal  lease  de- 
fendant asked  the  court  to  charge  the  Jurv 
"that  the  payment  of  rent  for  the  montn 
of  Febniary,  which  was  paid  on  the  twen- 
ty-eighth of  Febniary,  is  oot.  of  itself,  any 
evidence  as  to  the  time  when  the  contract, 
sieged  to  have  been  entered  Into  on  or 
about  the  twentv-elghtfa  of  February,  was 
to  commenoe. "  The  court  refused  to  so 
charge,  and  instructed  the  Jury  that  they 
had  a  right  to  infer  from  the  payment  of 
two  months'  rent  monthly,  that  such  pay- 
ments were  made  under  the  alleged  agree- 
ment  of  Febroaiy  Mfa.  SM,  tha*  rach 
charffe  was  proper  and  correct.— Id. 

8.  jUeXendaotslaaeedafann foroneyear, 
the  lean  to  be  renswed  "it  both  parties 


are  flofted.  for  eMrt         resarwiiig  the 

right  to  sell,  ana  occupied  the  tmrm  for 
•iz  years,  i^n  the  plaintlffB  boi^ibt  iL 
Sdd.  thatthe  sale  terminated  the  lease.— 
Wallace  v.  Bahlhora,  (Mich.)  884. 

•  Asslgmnent. 

4  Under  a  deed  conveying  the  grantor's 
Interest  in  royalties  under  a  mining  lease, 
without  the  right  to  recover  for  reots  past 
due,  such  rents  cannot  be  recovered  by  the 
grantee  on  snlt  for  rents  BubseaQeaiiy  ac- 
crued.—Pendill  V.  £elli,  (Mich.)  7M. 

BTiotion— Abatement  of  rent. 

5.  In  an  action  to  recover  unpaid  royal- 
ties tinder  a  mining  lease,  the  evidence 
showed  that  the  lessors  had  put  lot^s  on 
the  engine-house,  and  employed  a  man  to 
see  that  it  was  not  opened,  excluding  de- 
fendants, to  whom  the  lease  had  been  as- 
signed under  a  mortgage  from  the  lessees, 
from  working  the  mine^  and  though  de- 
fendants had  put  on  additional  locks, 
plaintiffs  had  free  access  to  and  full  pos- 
session of  the  premises.  H^d.  that  the 
court  Bhonld  have  Instructed  the  Jury  to 
return  a  verdict  for  defendants. — Id. 

6.  The  lessor  of  a  mill  covenanted  to  re- 
pair the  flume  of  (he  water-power,  and 
make  other  repairs  on  the  mill.  In  conse- 
quence of  his  failure  to  do  this  Uie  mill 
became  useless,  and  the  lessees  abandoaed 
it  The  lessor  sued  for  the  rent  for  the 
balance  of  the  term.  Btld,  thM  the  de- 
fendants were  not  bound  to  repair  fcbe  mill 
and  deduct  the  costs  thereof  from  the  rait, 
and  that  they  were  Justified  tn  abandoning 
It— Bostwlck  V.  Losey.  (MJch.)  B44. 

7.  The  lessor  of  a  mill  covenanted  to  re- 
pair the  flume  of  the  water-power,  and 
make  other  repairs.  In  consequenoe  of  bis 
failure  to  do  this  the  lessees  were  nnable 
to  use  the  water-power,  and  finally  aban- 
doned the  mill  Htid,  ihat  the  lessees 
could  recover  damages  for  the  failure  of 
the  lessor  to  repair  the  flume,  the  measure 
of  such  damages  being  the  valueof  tbense 
of  the  water-power.— Id. 

Idea  for  rent. 

8.  A  lease  for  a  planlng-mll!  stipulated 
that  the  lessor  should  have  a  lien  for  rent 
and  nnpald  taxes  upon  all  itnprovemm^  pot 
upon  the  premises,  and  that  machinery  put 
np  by  the  lessees  should  be  treated  as  chat- 
tel property.  The  lessees  having  mort- 
gaged machinery  affljted  by  them  to  the 
premises,  the  mortgagee  replevied  the 
property  from  the  lessor,  who  had  taken 
posseesion  under  claim  of  a  lien  for  rent 
Mild  that,  ander  the  lease,  maehiDeqr  was 
not  included  ia  the  term  "Improvements." 
and  the  lessor  could  have  no  lien  thereon 
except  by  having  reduced  It  to  his  daim 
when  the  mortgage  was  ezeonted.— Booth 
V.  Oliver,  (Mi(£)m 
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See»  Alio,  Burglmn/i  MactMng  Stol/m  Qocda, 
Verdict. 

The  verdict  bv  whicli  the  defendant  waa 
found  guilty  of  larceny,  "In  manner  and 
form  w  charged  in  the  flrit  count  or  para- 
gnifUi  of  the  Informstion,  *  without  ascer- 
taining the  TiUue  of^the  property  alleged 
to  haT«  been  stolen,  is  taunfflcieitt,  under 
the  proTisions  of  sectien  488  of  the  Ke- 
braska  Criminal  Code,  to  susti^  a  senteuoe 
of  imprisoDioeDt  in  the  penitentiary.— Mo> 
Coy  T.  State,  <Neb.}  308. 

Lease. 

See  Landlord  and  Tenant,  1-4. 

ZJBBL  AND  SLAKDBB. 

What  IB  Mttanable. 

1.  Defendant  published  an  article  In  a 
newspaper  callfng  the  plaintiff  a  "skunk." 
Hffd.  that  it  was  nbeloas  Mr  M.— Haasuere 
T.  Dickens,  (WIs.}849.* 
Interpretatioii. 

3.  In  90  action  for  libel,  Ihe  jury  were 
inatructed  that  to  publiah  in  a  uawepaper 
^»t »  man  ii  a  aktink.  *if  It  is  intended,  as 
it  offdiBarlly  would  be.  •  *  *  to  render 
him  ridtcatoas  and  odious.  *  it  Hbel.  Held, 
that  the  words  **aB  It  ordinarily  would  be" 
were  not  error;  aa  the  jury  were  left  to  do- 
cide  whether  that  waa  the  intentifm  of  the 
publicatioa.-*Id. 

8.  DefeBdanbin  apid)llahed  article  called 
the  pla]Btiff**aelninic,—«  thing  as  repulsive 
to  tne  finer  sensibiliiles  of  a  man  aa  your 
low  insinuatioBa  and  buslnees  practieefl  are 
to  your  fellow-townsmen. "  Jfeld,  that  aa 
the  aatiele  waa  libelous  per  ae,  the  court,  in 
asaumfng  in  bis  charge  that  the  defendant 
called  idaiBtifl  a  "skonk"  and  "disrepu- 
table In  hit  buiinesa  practices,"  did  not 
depart  lufflclently  from  the  facts  to  call 
for  a  revertaL— Id. 

KaUoe. 

4.  In  an  action  of  dander  It  appealed 
that  the  defamatory  words  consisted  in  a 
charge  of  burglary,  and  were  spoken  to  an 
officer,  with  tne  order  to  arrest  pl^tiff; 
tbM  defendant  afterwardt  refuaea  to  make 
complaint,  biU  requested  the  officer  to  pre- 
fer a  charge  of  vagrancy.  The  plaintiff 
introduced  evidence  to  show  how  long  he 
was  kept  in  jail  bv  reason  of  the  charge. 
Jield,  that  the  evtaence  was  admissible  as 
tending  to  abow  malice  on  the  part  of  the 
defenmnt.— numm«r  v.  J<Anaoo,  (Wis.) 
884. 

5.  In  aa  action  of  aLander,  wliere  the  de- 
famatory words  were  a  charg*  ol  burglary 
zqsiiltiiKg  in  the  arreat  and  wpritoiuiMiit 


bfthe  plaintiff^  the  boort  waa  Miked  to  !»- 
ttrud  the  jury  that  if  the  aifest  and  In^ 
prlsonment  wmo  justifiable  and  Isnrfnlr 
they  oould  not  Iw  evidence  of  mallea. 
Bern,  that  the  instruction  was  improper, 
for  the  reason  that  it  Ignores  whether  the 
defendant  believed  the  Charge  to  be  true, 
and  acted  in  good  faith  in  making  it— Id. 

Damages. 

6.  In  an  action  of  slander  the  court  in- 
structed the  Jury  that  if  the  plaintiff's  gen- 
eral character  and  reputation  was  baa  bia 
compensatory  damages  would  be  thereby 
lessened,  and  should  be  measured  by  the 
injury  actually  suffered.  Seld,  that  this 
instruction  was  a  substantial  ccnnpliance 
with  the  request  that  In  such  case  toe  Jury 
might  find  only  nominal  damages. — Id. 

1.  In  an  action  of  alander.  when  the  de- 
famatory words  consisted  in  a  charge  of 
felony  resulting  !n  the  arrest  and  Impris- 
onment of  the  plaintiff,  the  jury  awarded 
|600  damages.  Held,  the  damages  were 
not  excessive. — Id. 

8.  Plaintiff  published  a  card  in  relation 
to  defendant,  in  reply  to  which  tiie  hitter 
published  a  libel  on  plaintiff.  Pefeudant 
,on  the  trial  offered  the  card  in  evidence,  and 
also  to  show  a  conversation  between  plain- 
tiff and  a  third  party  prior  to  the  publish- 
ing of  the  original  card,  but  not  known  to 
defendant  when  he  published  bis  libel, 
i&id,  that  the  eard  could  be  introduced  in 
mitigation  of  damagee,  but  the  cDnveraa> 
tion  coold  not  be  ttutws.— Hastnere  v 
Dickena.  (Wia.)  848. 

Fiesaisg. 

9.  In  an  action  for  criminal  libel,  the 
complaint  charged  that  the  defendant  pub- 
lished of  and  concerning  the  complainant 
acertain  "false,  scandalous,  malicious,  and 
defamatorv  libel,  therein  and  thereby  ac- 
cusing ana  imputing  to  the  said  Adofphua 
A.  EIIIb.  prosecuting  attorney,  infamoua 
and  degrading  acts,  namely,  of  refusing- 
to  prosecute  a  suspected  crime  of  mnrder, 
because  the  law  forbade  his  taking  bribes. 
Held,  that  the  complaint  was  sufficient. — 
People    Jones,  <Hlch.)  419. 

Sridenoe. 

10.  Defendant  published  a  libel  on  plain- 
tiff in  reply  to  a  card-  published  by  bim, 
and  on  the  Utal  defendant  offered  to  sfaow^ 
plaintiff's  reputation  "fOr  meddHng  and 
making  iniinuatlons  In  regard  to  his  com- 
petitors In  business. "  Beid,  that  as  there' 
was  nothing  in  elUter  publication  to  cdl 
for  such  proof.  It  was  properly  refued.— 
Hasauere  v-  Dickins,  (Wis.)  849. 

U.  In  an  actionfor  tlMder,  plaintiff  tea- 
tifled  that  at  and  for  tome  time  prior  to  the- 
cause  of  action.^. waa  living  wUb  her  ale* 
ter,  Ura.  P  ;  that  she  had  been  working- 
on^  tmtiiad  'lo  CMO-nad  hniik-har  aiater^ 
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ft!  P.'B  health  had  Mled,  Nid  iSun  could 
Dot  get  aloag  wtthout  her;  alio,  that  d*- 
feadinit  ckwed  up  a  fence  so  thej  oonld  not 

St  a  team  in.  and  plainttfl  had  to  spade  up 
e  gardeo,  cabbage  patch,  etc.  Held,  that 
the  evidence,  so  far  as  It  ihowed  tick- 
BOBS  of  P.,  and  dependence  of  hi*  family 
on  the  aerTfeea  of  plaintiff,  and  doatag  the 
fence  and  spadlDg  the  garden,  ivaa  Irrela- 
Tant  and  Incompetent,  as  tendhig  to  excite 

Smpatby  and  Increase  the  damagw.— Per- 
le  T  Winters,  (lova.)  679.  ■ 
13.  In  actions  for  slander,  evidence  may 
he  introduced  showing  the  occupation  of 
plaintiff,  and  the  rank  and  condition  tn  life 
of  either,  party,  in  aggraTatlon  or  mitiga- 
tion of  damages,  bnt  not  b^ond  thia.— Id. 

license. 

Forfeiture,  see  JDruffffUt*. 
For  sale  of  Uqoora,  see  InttnUatk^  IXq- 
wrt,  1. 

IJEN8. 

See,  alao.  MMaaUei'  LienM. 

For  rent,  aee  Landlord  and  Tmant,  8. 
Of  JadgmentB,  see  OrkKtar^  BOL 

mortgagei,  see  OhatM  Mortgage,  5-7; 

Mortgagti,  1-8. 

MaohiniBtfl*  Iton. 

nafntlffa  told  on  time  and  delivered  to 
tiie  owB«n  of  a  ateamaav-mill  certain  ma- 
(^foery.  The  owners  of  the  mill  had  pre- 
viously given  a  chattel  mortgage  on  It. 
They  afterwards  made  an  assignment,  and 
the  assignee  convened  the  mill  to  the  mort- 
gages, not  reserving  the  machinery  which 
had  been  purchased,  and  which  could  not 
be  removed  without  Injury  to  the  mill. 
Plaintiffs  brought  suit  in  replevin  to  re- 
cover the  machinery.  Rev.  St.  18TO,  § 
8814,  provides  that,  if  one  purchases  ma- 
chinen*,  not  having  sufficient  iuterest  in 
the  building  or  premises  for  a  builder's 
lien,  the  person  furnishing  the  machinery 
shall  have  a  lien  on  it,  and,  in  case  of  de- 
fault, shall  have  the  right  to  remove  It, 
leaving  the  building  in  good  condition. 
Section  8818  provides  that,  within  six 
months  from  the  date  of  the  laat  charge  for 
furnishing  material,  a  claim  of  lien  shall 
he  filed  in  order  to  secure  a  lien  or  bring 
an  action  to  enforce  it.  Heid,  that  the  lien 
of  plaintiffs  was  a  statutory  one,  and  was 
lost  by  not  flling  their  claim  as  prescribed 
in  section  asia—Wilson  v.  Budd,  (Wia.) 
831. 

XJMITATION  OF  AOTIONS. 

Kew  promise,  see  Amignmunifor  Bmefit  of 
CredOort.  10.  '  ^ 

To  what  cases  applicable,  see  Ba»(mrdp. 


To  what  otn  appUOAUBb 

1.  When  goods  are  contracted  for  by 
means  of  a  written  contract  and  promise 
to  pay,  the  ri^t  of  action  for  the  recovery 
of  the  agreed  price  runs  for  lOyenra.  under 
Code  Iowa,  g  9320,  subd.  4,  as  it  ia  a  right 
of  action  upon  the  written  promise  to  pay. 
—Wing  V.  Evans,  (Iowa,)WB. 

AdTane  powoooloa. 

2.  Under  dvil  Code  Neb.  g  0,  proTidinir 
that  an  action  for  recovery  of  lands  abafi 
be  bronght  within  10  Tears  bom  the  date 
the  eanae  of  action  accmei.  a  salt  to  set 
aside  s  sale  nnder  a  trust  deed,  when  the 
purchaser  and  his  grantees  had  been  in  ad- 
verse possession  caore  than  10  yean,  is 
barred.— McKesson  v.  Hawley,  (Neb.)  888. 

8.  To  m^e  a  case  of  adverse  posseaslon, 
it  must  hare  been  continued  for  the  stata- 
torv  thne  trader  the  original  hostile  entry; 
and  each  succeeding  occupant  muat  show 
title  nnder  his  predeceaaor.  and  where  one 
enters  upon  absmdoned  proper^,  the  ad- 
verse possession  of  the  former  occupant 
does  not  inure  to  him.— Witt  v.  St.  Paul  ± 
N.  P.  Ry  Co.,{Minn.)868.» 

Exooptlons — IX  oit'resldaiiiM. 

4.  A  cause  of  action  for  damages,  resoh- 
ixM  from  the  fraudulent  repreaeatstioDs  of 
detendant,  accrued  in  1875.  In  1877  de- 
fendant, who  was  in  basiness  in  Nahrasha. 
left  the  state  and  settled  in  DiAota.  His 
wife  oontlDoed  to  reside  in  Nebraska  until 
1880,  when  she  Joined,  her  husband,  re- 
maining about  four  months.  In  18B1  the 
entire  Hunlly  went  to  Dakota.  From  1817 
to  1881  defeadaat  freqaenUy  visited  his 
former  home,  bat  did  not  make  that  his 
usual  place  of  residence.  Held,  that  the 
evidence  was  suffloient  to  warrant  the  jury 
in  finding  that  the  defendant's  nsual  place 
of  resldenos  was  not  in  Nsbiaska.  and  thst 
limitation  did  not  run  in  his  favor.— Forties 
V.  Thomas,  (Neb.)  411.* 

Aohnowledgment. 

5.  Under  Rev  St.  Wis.  g  4944,  providing 
that  if  there  are  two  or  more  joint  con- 
tractors no  such  contractor  shall  lose  the 
benefit  of  the  statute  by  reason  of  any  ac- 
knowledgment or  promise  made  by  any 
other  joint  contractor,  a  partnership  note 
Is  a  contract  within  the  meaning  of  the 
statute;  but  a  promise  or  scknowledKment 
within  the  period  of  linUthtion.  one 
member  of  a  firm  previously  dissolved.  Is 
not  binding  upon  another  member  tmless 
such  dissolution  was  not  known  to  the 
payee  of  the  note  at  the  time  such  promiae 
or  aoknowledgmsnt  was  made. — Clement 
T.  Clement.iWk.)  17.« 

8.  Plaintiff  sued  on  a  note  more  than  10 
years  overdue,  alleging  that  H  was  made 
by  defendants  while  Uvingin  Dlinols.  that 
ftst  they  TMioved  to  low*  lass  than  10 
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7ean  before  fttflt  broagbt,  and  tbftt  Gxe 
sctloD  was  not  b&rred  by  the  lawi  ot  nil- 
nois.  ^Id,  that  an  aTerment  In  tbe  an- 
swer that  the  note  showed  en  Its  face  it 
-was  barred  by  the  statute  of  limitatiooe 
-was  no  anaww  to  the  altentlona  of  the  pe> 
-tition.— Walker  v.  RoiseH.  (Iowa,)  4.4A.* 

Plea  in  abatement,  see  Abaltntmit  ami  £»- 

lM  notice  as  to  wbom. 

A  purchaser  at  a  foreclosure  tale,  to 
'Which  a  person  who  had  title  of  record  was 
«  party,  caouot  be  charged  under  the  pro- 
Tislons  of  Code  Iowa,  ^  2628,  that  when  a 
-petition  aftecUng  real  estate  ha«  been  filed. 
It  shall  charge  third  parties  with  notice, 
«Dd  no  interest  can  be  acquired  by  them 
«galnat  plaintiff's  Utle,  with  notice  of  a 
litigation  between  such  nominal  party  and 
others,  over  rights  acquired  in  the  prop- 
«rty_sub8equent  to  the  mortgage.— Sprague 
T.  White,  (Iowa,)  751. 

LOOS  AND  liOGOINa. 

Banning  logs — JftmB. 

1.  When  parties  conducting  booming 
operations  find  the  stream  obstructed  by  a 
*roIl-way"  pot  in  by  others,  so  that  more 
logs  cannot  oe  run  down  wftboat  inj  ury  to 
Tiparian  owners  by  backwater,  they  may 
take  possession  of  the  logs  causing  the  jam 
for  the  purpose  of  breaking  it  up,  and  in 
the  mean  time  must  hold  back  their  own 
logs,  and  must  Dse  diligence  in  preventing 
Jams;  and  if  they  negligently  run  logs 
against  a  jam  caused  by  othera,  ud  thas 
increase  the  backwater,  or  do  not  use  dili- 
gence in  preTentlng  a  1am,  or  breaking  It 
when  formed,  they  will  be  liable  for  dam- 
ages.—Witheral  V.  Muskegon  Booming 
Co.,  (Mich.)  758. 

3.  Log-owners  are  only  entitled  to  the 
natural  capacity  of  a  stream,  and  may  not, 
by  causing  jams,  flood  the  lands  of  riparian 
owners,  uough  the  floods  so  cansed  do  not 
oxtend  beyond  the  high-water  stage  of  the 
stream  in  time  of  freshets. — Id. 

8.  In  an  action  for  damages  for  flooding 
plsintifF's  land,  it  was  shown  that  defend^ 
Ant  had  possession  of  the  stream,  and  for  a 
month  and  more  continued  to  run  logs  up 
ag^nst  a  Jam,  thus  iucreasing  the  back- 
water which  caused  the  injury.  Held, 
prieiafam  evidence  of  negligence.— Id. 

Zdm  for  wi^Fea— Attachment. 

4.  The  right  to  make  a  constructive  levy 
of  attachment  on  logs  on  the  Ohippewa 
Tlver  and  its  tributaries,  vested  in  the  sher- 
iff by  Laws  Wis.  1880,  c.  m,  is  confined  to 
logs  in  the  sherifTt  conn^.  A  ivarrant  Is- 
aoed  by  the  mnnlclpal  court  of  Ohippewa, 


and  levied  bT  ^  khedlf  'of  that  county, 
on  logs  "in  tne  Jump  river,  a  tributary  of 
the  Chippewa  river,  in  Taylor  eounty." 
creates  no  Ilea. — Hbafer  v.  Hogue,  (Wis.) 
928. 

ff.  Under  Rev.  St.  Wis.  §  8840.  Laws  Wis. 
1888,  c.  819,  g  5,  amd  Laws  Wis.  168S,  c.  409, 
%  6.  Uie  fact  that  the  logs  attached  are  not 
within  the  coun^,  and  the  plaintiff  is  there* 
fore  entitled  to  no  lien  upon  them,  does 
not  prevent  the  court  issuing  the  writ  from 
entering  Judgment  against  a  defendant, 
personuly  served,  for  the  amount  found 
due,  with  costs  as  in  ordinary  civil  actions; 
the  costs  for  executing  the  attachment  be- 
ing adjudged  agsftnsi  the  plaintiff.— Id. 

MAIiIca:0T7S  FBOSBOXmON. 

See,  also,  8her^$  and  Oomtablta,  8. 

Probable  eaiue. 

1.  Where  a  person  Is  arrested  on  the 
charge  of  malicloua  mischief  for  cutting  a 
hedge,  and  is  acqaitted,  the  evidence  not 
showing  tiiat  the  prosecutor  had  reason  to 
believe  that  defendaat  acted  with  malice 
In  cutting  the  hedge,  held,  that  the  jury 
was  justified  in  finding  that  the  arrest  was 

Smcnred  without  probable  cause. — Gale  v. 
;ohanan,  (Iowa,)  699. 

2.  The  evidence  tended  to  show  that  de- 
fendant had  been  informed  by  a  surveyor 
of  certain  defects  In  the  boundary  line  of 
his  land,  but  persisted  In  claiming  that  he 
"bad  bought  160  acres,  and  would  have 
it,"  regardless  of  the  true  boundaiy  line. 
Plaintiff,  the  adjoining  owner,  cut  down  a 
hedge  fence,  which,  according  to  the  sur- 
veyor's statements  made  to  defendant,  was 
on  plaintiff's  land.  Defendant  thereupon 
procured  his  arrest  on  a  charge  of  mali- 
cious mischief.  Seld,  that  the  Jury  were 
warranted  in  finding  that  defendant  acted 
maliciously  in  procuring  the  arrest — Id. 

8.  In  an  action  for  malicious  prosecution 
it  was  claimed  by  the  defendant,  who  was 
a  constable,  that  he  had  suflicient  cause  for 
making  the  complaint  against  the  plaintiff, 
charging  him  with  the  arime  of  borglary— 
his  Infonnation  being  the  confession  of  a 
youth  whom  he  had  previously  arrested 
for  the  same  crime,  which  confession  was 
voluntarily  given,  and  b^  which  he  impli- 
cated the  plaintiff  as  being  a  confederate 
and  accomplice;  these  facts  being  testified 
to  by  defendant.  On  bis  cross-examina- 
tion ne  was  asked  if.  prior  to  the  confes- 
sion, and  while  tiie  youth  was  In  custody, 
he  did  not,  in  the  hearing  of  the  party  un- 
der arrest,  tell  another  constable  to  take 
him  to  jail,  and  by  the  time  be  had  laid 
there  long  enough  he  would  confess,  or 
language  to  that  effect.  iMd  proper  to 
show  the  information  on  whldi  he  acted. 
— Dorsey  t.  Olapp,  (Neb.)  888. 
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HAn>AJC08. 

To  piiTata  corporations,  tee  Baikvad  OSm- 
patiw,  ft. 

lUture  to  Hmrsr. 

1.  Plaintiffobuiiiedaniletoihoircaaie 

why  a  peremptory  writ  of  mandar»u»  ilioald 
not  issue  to  compel  defendant  w  town 
clerk  to  place  upon  the  tax-roll  for  cotleo- 
tion  a  certain  Judgment  against  the  town. 
Defendant  did  not  answer,  but  the  chair- 
man of  the  board  of  superrisors  made  an 
afladarit  In  answer.  Sild,  that  this  was  a 
default  on  the  part  of  the  clerk  which 
conld  not  be  supplied  by  the  afBdavlt  of 
tbe  chairman,  and  a  peremptory  wilt 
shonld  have  been  allowed  as  of  oonrse.— ■ 
Hoffman  t.  Sdea,  CWis.)  819. 

iMoe  at  fitot. 

2.  When  there  Is  likely  to  be  aa  issne  on 
tbe  facts,  proceedings  for  a  writ  of  man- 
damus should  be  instituted  by  an  altema- 
Uve  wiiU— Id. 

MASTER  AND  SBEVAKT. 

VrespoM  by  semiit. 

1.  DefendantempIoyedaserrADttodrlTe 
his  team,  and  the  servant,  without  express 
authority  from  the  defendant,  took,  by 
trespass,  plaintiff's  bay,  and  fed  to  the 
team.  Be/d.  that  it  was  within  the  line  of 
the  servant's  employment,  and  defendant 
Is  liable  for  the  trespass.— Fotnlni  v.  Saun- 
ders, (Minn.)  879- 

2.  A  servant,  without  express  orders 
from  his  master,  the  defenaant,  entered 
plaintiff  s  field  and  took  hay  to  feed  de- 
fendant's team,  ffeld.  that  Oen.  St.  Minn. 
18J8,  c.  66.  §  269,  providing  for  treble  dam 
ages  for  trespasses  upon  certain  personal 

Eroperty.  does  not  apply  against  one  who 
I  deemed  In  law  guilty  of  the  trespass  only, 
by  reason  of  his  relation  to  the  actual  tres- 
passer.— Id. 

ITegliKenoe  of  master. 

8.  Tbe  evidence  showed  that  it  was  the 
custom  for  defendant  railroad  oompany  to 
send  lu  cars  to  tbe  yard  of  certain  lamber 
merohants  to  b«  loaded  with  Inmber,  and 
to  pnt  them  Into  the  train  when  loaded. 
Id  an  action  by  plaintiff  against  the  rail- 
road company  to  recover  damacee  tvt  the 
death  of  her  intestate,  caused  tbe  Im- 
proper loading  of  a  car  of  lumber  by  the 
owners  of  the  lumber  in  ttieiryard,  AeU, 
that  U  made  no  difleroaca  whether  the  oar 
was  In  fact  loaded  by  men  In  the  employ  of 
defendant  or  not;  the  loading  was  essen- 
tially the  act  of  defendant,  and  it  was  its 
duty  to  see  that  the  car  was  propariy  load- 
ed.—Haugh  T.  Chicago,  B.  I A  P.  By.  Co., 
(Iowa,)  111. 


4.  PUhitiit  and  othen,  Motlon-hands  i» 

the  employ  of  defendant  railroad  company, 
were  directed  to  get  upon  a  loaded  moving 
train  by  the  conductor  and  others  Id  chnrge. 
They  requested  those  in  charge  of  the  train 
to  stop  It.  but  were  told  that,  tf  stopped,  it 
could  not  be  started  again.  Flainuff,  in 
attempting  to  get  on  the  moving  car,  was 
thrown  down,  and  received  severe  personal 
injnry.  Held,  that  the  facts  donot  warrant 
couclinioB,  aa  a  matter  of  law.  that 
either  plaintiff  or  defendant  was  ffuiUy  of 
negligence,  question  was  for  the  Joiy. 
—Ray bum  v.  Central  Iowa  Ry  Co.,(Iowb,> 
606.» 

B,  Plsintiff  was  in  the  employ  of  defend- 
ant loading  and  unloading  cars.  The  man- 
ager of  tbe  defendant  company  reqnested 
plaintiff  to  come  and  help  him  coaple  some 
empty  cars,  nainttflwentlo  between  the 
cars  to  do  the  coupling,  when  a  loaded  car 
came  down  against  the  empty  ones,  shoving 
them  together,  by  reason  of  which  plain- 
tiff's hand  was  caught  between  the  cars 
and  injured.  There  was  nothing  (o  show 
that  the  loaded  car  was  moved  by  defend- 
ant's orders.  Seld,  that  this  was  not  suffi- 
cient* in  an  action  by  the  employe  f tw  dam- 
ages, to  charge  Uie  defendant  with  negli- 
gence.—Anderson  T.  Sowie  Elevator  Co., 
(Minn.)  m. 

6.  A  complaint  charging  the  company 
only  with  negligence  in  the  movement  of 
a  particular  train  without  wamInK,  does 
not  involve,  aa  a  cause  of  action,  the  neg- 
lect of  the  company  to  establish  general 
regulations  for  the  conduct  of  Its  servants- 
in  such  cases, — Connelly  v.  Minneapolis  E. 
Ry.  Co.,  (Minn.)  688. 

 Dofeotive  appUaneea. 

7  Plaintiff  was  injured  by  means  of  a 
defective  step-ladder  on  one  of  defendant'* 
freight  cars.  He  was  not  at  the  time  in  the 
service  of  defendant,  bat  of  another  com- 
pany, which  was  then  using  the  car  in  its 
own  business.  The  car  had  iMen  sent  over 
the  road  of  the  latter  company,  whi^  con- 
nects with  defendant's,  consigned  to  a 
point  in  another  state;  but,  on  its  return, 
was  transferred  beyond  the  point  where  it 
should  have  been  returned  to  defendant, 
and  was  loaded  with  f r^^t  for  a  point  <u 
the  connecting  road.  JUid.  thstdefendant 
owed  no  duty  to  plaintiff  In  respect  to  the 
condition  of^tbe  -car  growing  out  of  con- 
tract or  otherwise,— Sawyer  v.  Mlnneapolia 
4  St.  L.  Ry  Co,,  fMinn.)  871. 

6.  In  an  action  for  damages  for  the  neg- 
Ilgent  killing  of  a  Inrakenau.  by  reason  of 
a  defective  and  improperbr  oonstmcted 
bridge,  it  was  shown  that  the  bridge  was 
18  feet  and  4  inches  wide  between  the 
trusses,  which  were  lOfeethi^;  tluiithad 
been  is  use  a  namber  of  years;  that  it  was 
sound,  and  safe  for  the  passage  of  traiov 
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and  without  defect,  and  In  good  repair,  at 
the  time  of  the  accident.  jleUt,  the  com- 
pany was  not  neeligent.— nilck  7.  Flint  & 
P.  M.  K  Co..  (Mach.)  708. 

 WsrntDg  to  employes. 

9.  WlLere  an  nnfenced  railroad  nina 
through  pasture  land,  cattle  muat  be  ex- 
pected on  the  track  at  any  point;  and  it  is 
not  the  duty  of  the  company  to  warn  em- 
ployea  engaged  in  operating  trains  on  the 
road  of  the  danger  ox  encountering  cattle. 
— Patton  T.  Central  Iowa  "By.  Co.,  (Iowa,) 
149. 

Negligence  of  Tfoe-prlnoiiMl. 

10.  Where  defendant  gave  an  employe 
full  control  of  a  building  and  the  men  em- 
ployed thereon,  htld,  that  he  stood  In  the 
shoes  of  his  principal,  the  defendant,  and 
bis  negligence  was  that  of  the  defenduit. 
—Slater  T.  Chapman,  (Mich.)  I06.* 

 Knowledge  of  master. 

11.  Flafntifl,  a  carpenter  employed  on  a 
building  by  defendant,  was  sent  by  one  8., 
who  had  been  placed  in  full  control  of  the 
building  by  defendant  npon  some  stairs 
from  which  S.  had  removed  the  cleat  which 
Icept  them  from  slipping.  There  was  evi- 
dence that  defendant  knew  6.  was  careless, 
and  that  he  had  been  carelesa  in  other  work 
about  the  building.  B«ld,  that  an  instruc- 
tion, that  if  the  accident  was  caused  by  the 
negligence  of  S.,  and  defendant  knew  8. 
wai  a  careless  workman  in  the  place  where 
he  put  him,  and  S.  waa  in  fact  careless,  then 
defendant  was  liable  tf  plaintiff  was  in  exer- 
cise of  dne  care  and  in  ignorance  that  S. 
was  careless,  and  bad  remored  tbe  cleat, 
was  not  erroneous. — Id. 

Negligence  of  feUow-serrants. 

12l  The  foreman  of  a  gnng  of  section  or 
Uaok  men  engaged  in  the  discharge  of  his 
ordinary  duties  in  the  course  of  his  employ- 
ment is  a  fellow'servant  with  them. — Olson 
T.  St.  Paul.  M.  &  M.  Ky.  Co.,  (Minn.)  866.* 

18.  Aiailroadcompany is notresponsible 
to  its  section  or  track  men  for  the  negli- 
gence of  the  engineer  or  braketnan  of  a 
train,  they  being  fellow-servants. — Con- 
nelly T.  Minneapolis  £,  Ry.  Co.,  (Minn.) 
68S.* 

 Iowa  rule  as  to  railroads. 

14.  Code  Iowa.  %  1807,  providfag  that 
railroad  companies  shall  be  liable  to  per- 
sons or  employes  fordamages  sustained  by 
neglect  of  agents,  miamaDagemcnt  of  en- 
gineers, or  willful  wrong  by  them  or  other 
employes,  when  connected  with  the  use 
and  operation  of  a  train,  is  not  In  conflict 
with  the  fourteenth  amcDdment  to  the  con- 
stitution of  the  United  States.— Rayburn 
V.  Central  lowaily.  Co.,  (Iowa.)  60fl.* 

15.  Plaintiff,  a  section-hand  in  defend- 
ant's employ,  was  directed  to  get  on  a 

V.86N.W.— 68 


loaded  moving  train  by  the  conductor  and 
others  in  charge,  to  go  to  another  place  to 
help  unload  it,  and,  in  attempting  to  get 
on.  was  thrown  down  and  injured.  Held, 
that  such  Injorles  occnired  In  the  "use  and 
operation"  of  the  train,  within  the  mean- 
ing of  Code  Iowa,  ^  1807,  relating  to  the 
liaoility  of  railroad  companies  —Id.* 

16.  Under  Code  Iowa,  ^  1S07,  providing 
for  the  recovery  of  damages  suffered  by 
reason  of  the  negligence  of  a  co  employe, 
"connected  with  the  use  and  operation ''^ of 
a  railway,  a  person  injured  in  operating  a 
ditching-machine  which  is  carriea  on  a  car, 
and  worked  by  the  movement  of  the  car  on 
the  railroad  track,  comes  within  the  provis- 
ion, and  evidence  tending  to  show  that  the 
injury  was  caused  by  the  negligence  of  co< 
employes  should  be  submitted  to  the  Jury. 
— l4elsoD  V.  Chicago,  M,  ft  St.  P.  Hj.  Co., 
(Iowa.)  811.» 

Contribntory  nogUgenoe. 

17-  Plaintiff's  Intestate,  a  yardman  In  de- 
fendant's employ,  was  ordered  to  couple 
to  the  train  a  car  of  lumber.  The  car  had 
been  improperiy  loaded,  the  lumber  pro- 
jecting too  far  forward,  and  in  coupling 
the  car  plaintifl'a  intestate  was  caught  be 
tween  the  projecting  lumber  and  the  tender 
of  the  locomotive,  and  killed.  The  evl 
dence  showed  that  the  order  to  deceased  to 
couple  the  car  was  uoqualiSed,  and  given 
at  the  last  minute.  The  car  was  to  be  putim- 
mediately  into  the  train  for  transportation. 
It  was  night,  and  the  projecting  lumber 
was  seen  by  deceaaed  only  as  he  approached 
it  by  the  light  of  his  lantern.  iJeld,  that 
deceased  had  a  right  to  presume  that  the 
car  was  properly  loaded,  and  he  was  not 
guilty  of  contributory  negligence  in  not 
closely  ezaminina  the  car  u  to  its  readiness 
for  shipinent.— Baugh  v.  Chicago,  B.  L  ft 
P.  Ry.  Ca,  (Iowa,)  lie. 

18.  It  was  not  negligence  for  plalntil^  to 
attempt  to  get  on  the  moving  car  when  re- 
quired to  do  60  by  order  of  the  conductor 
and  others  in  charge.— Ray  bum  v.  Central 
Iowa  Ry.  Co..  (Iowa,)  606. 

19.  A  court  cannot  say.  as  a  matter  of 
law,  that  it  appears  from  the  allegations  of 
the  complaint  that  the  plaintiff  was  guilty 
of  contributory  negligence,  or  had  volun- 
tarily assumed,  as  incident  to  his  employ- 
ment, the  risks  which  caused  the  injury,  un- 
less these  allegatioDB  so  cleu-ly  show  that 
fact  that  there  could  be  no  room  for  differ- 
ent m  nds  reasonably  arriving  at  any  differ- 
ent conclusion,  upon  any  possible  evidence 
admissible  under  and  consistent  with  the 
allegations  of  the  pleading.— Rolseth  t, 
Bmith,  (Mtna.)565. 

Bisks  of  employment. 

20.  Railroad  corporations  have  the  right, 
in  the  absence  of  a  statute  or  contract,  to 
fence  their  roads  or  not,  and  to  constrnet 
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their  road-bedB.  In  reipeot  to  cnrres  and 

grades,  as  they  see  flt.  And  where  s  fire- 
man OD  a  railroad  train  has  heen  over  the 
road,  and  continues  in  bis  employment 
without  objection,  be  assumes  all  risk  arie- 
Ing  from  tbu  unfenced  condition  of  the 
road,  and  consequent  danger  of  encounter- 
ine  cattle  on  the  track,  or  from  the  pe- 
culiarities of  the  road-bed  as  to  »ades  and 
curves.  Beck,  J.,  disaenting.— Fatton  v. 
Central  Iowa  Ry.  Co.,  (Iowa.)  148.* 

21,  Where  it  is  the  established  practice 
and  one  of  the  rules  of  a  railway  company 
to  run  special  or  irregular  trains  at  any 
time,  without  notice  in  advance  to  station 
agents  or  section  men,  who  are  required  to 
■govern  themstilves  accordingly,  and  it  ap- 
pears from  the  evidence  that  an  engine 
with  snow-plow  is  a  train  of  that  class, 
heid.  that  sending  out  such  a  train  over  the 
road,  in  a  storm,  without  such  notice,  was 
not  negligence,  but  tliat  the  risks  to  track- 
men attending;  its  use  are  among  those  as- 
sumed by  such  employes,  if  they  are  in- 
formed of  the  role,  or  if.  from  their  obser- 
TatiOD  and  knowledge  of  the  practice  of 
the  company  in  respect  to  rnnning  such 
trains,  they  knew,  or  ought  to  have  known, 
in  the  exercise  of  ordinary  Intelligence  and 
reasonable  prudence,  that  such  a  train 
tniuht  be  expected. — Olson  t.  St.  Paul,  H. 
&M.  Ry.  Co..  (Minn.)  866.* 

A  brakeman  on  a  freight  train  was 
standing  on  a  flat  car,  and  while  the  train 
was  approaching  a  bridge,  the  engineer 
iignalea  for  brakes,  and.  in  response  there 
to,  the  brakeman  immediatel3'  sprang,  and 
caught  the  round  of  the  ladder  on  the  side 
of  a  box  car.  and,  swinging  himself  around 
to  ascend,  his  body  came  so  far  out  as  to 
come  in  contact  with  the  trussea  of  the 
bridge  with  such  force  that  he  was  thrown 
from  the  ladder,  run  over  by  the  train,  and 
killed.  Held,  that  his  death  "was  one  of 
the  accidents  incident  to  bis  employment, " 
and  there  could  be  no  recovery. — ^lUIck  t. 
Flint*  P  M.  R  Co.,  (Mich.)  708. 

28.  Where  defendant  railroad  company 
was  in  the  habit  of  sending  extra  trains  on 
the  road  without  notice,  and  an  employe 
was  killed  by  one  of  them  while  riding  on 
a  hand  car,  held  error  for  the  court  to  re- 
fuse to  charge  the  jury  that  if  the  injured 
employe  knew  of  such  usage  and  practice 
of  the  company,  he  could  not  recover.— 
Olson  V.  St.  Paul,  M.  ft  H.  By.  Co.,  (Minn.) 
86e. 

HBCHANIOS*  lilENS. 

Property  aubjeot  to. 

1.  Plaintiff  filed  a  claim  for  a  lien  npon 
land  for  machinery  placed  upon  it  before 
a  patent  had  issuea  to  the  defendant,  ffe/d. 
that  under  Rev.  St.  U.  3.  g  2S96,  which 
protects  land  from  liability  for  the  satis- 1 


faction  of  a  debt  contracted  Wioir  to  the 
issuing  of  the  patent,  plaintiff  could  ac- 

f[uire  no  interest  in  the  land,  but  tbat  fab 
ten  upon  the  machinery  might  be  enforced. 
—Paige  V.  Peters,  (WIs.)m 

DeSanaes. 

2.  Under  Mech.  Lien  Law  Neb.,  the  owner 
of  a  building  is  liable  to  material-men  and 
laborers,  for  material  furnished  or  labor 
performed  for  a  contractor  on  such  baild- 
ing.  Held,  that  the  owner  may  plead  as  a 
defense  the  fact  that  the  labor  or  material 
was  furnished  to  a  contractor,  and  thst  no 
lien  has  been  obtained  on  account  of  the 
poor  work  done  by  said  contractor  and 
hia  subcontractor. — Hoagland  t.  Van  £(• 
ten.  lI«eb.)8Bd. 

Who  may  oiaim. 

8.  Plaintiffs  contracted  with  the  presi- 
dent of  one  of  the  defendants  to  do  work 
on  a  railroad.  Prior  to  the  contract  the 
road  bad  been  sold  to  the  other  defendant 
Id  a  suit  to  recorer  a  balance  due  for  work 
on  said  road,  and  to  establish  a  lien  there- 
on, held,  the  contract  not  having  been  made 
with  the  company-then  owning  the  road, 
plaintiffa  could  not  acquire  a  Hen  as  asainst 
that  company  unlcBa  they  were  subcon- 
tractors.—TempUn  T.  Chicago.  B.  A  P.  B. 
Co.,«owa,)684. 

4.  Where  one  railroad  company  sells  its 
road  to  another  company  before  comple- 
tion, and  agrees  to  complete  the  same,  the 
seller  is  a  contractor,  and  persons  working 
under  it.  by  contract  made  aobseqnent  to 
the  sate,  are  subcontractors:  and,  to  ac- 
quire a  lien,  the  persona  thus  woiUng  most 
bring  themselves  within  the  statute  provid- 
ing for  subcontractors. — Id. 

6.  In  a  suit  to  establish  a  mechanic's  lien 
on  a  house,  one  of  the  defendants  claimed 
that  she  owned  the  hoose;  that  ahe  let  the 
contract  for  building  It  to  her  co-defend- 
ant, her  husband,  and  that  he  contracted 
with  plaintiff;  and  that  plaintiff  gave  no 
notice  of  his  claim  as  required  by  statute; 
but  other  evidence  showed  tbat  acarpenter 
who  worked  on  the  house  was  directed  bv 
both  husband  and  wife  bow  to  build  it,  wiui 
addressed  by  the  husband  as  if  he  and  hia 
wife  were  controlling  the  building  Jointly, 
and  other  evidence  discredited  the  defend- 
ants' claim,  liefd,  that  a  Judgment  for  de- 
fendants should  be  rerened. — Band  t. 
Parker,  (Iowa.)  498. 

Affidavit. 

6.  Under  Comp.  8t.  Neb.  188B,  c.  6i  §  3, 
providing  in  mechanics'  liens  for  the  mine 
of  an  affidavit  of  amount  due  for  labor  and 
material  furnished  in  the  erection  of  a 
building,  the  affidavit  is  sufficient  idUiough 
their  may  be  no  technical  averment  as  to 
the  ownership  of  the  property.—Hayi  v. 
Mercier,  (Neb.)  894. 
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Priority. 

7.  Plaintiff  Bold  and  deeded  certain  real 
«state  to  defendant  in  June,  1885.  On  the 
same  day  T.  sold  and  delivered  to  defend- 
ant mateml  for  the  erection  of  B  ballding 
OB  nld  property.  In  July,  188S.  defend- 
ant and  wife  executed  a  mortgage  to  plain- 
tiff to  •ecore  th«  unpaid  portion  of  the  pur- 
chase price  Meid.  that  the  mechanic's 
lien  in  favor  of  T.  was  superior  to  the  lien 
cruted  by  the  mMtgage.— Antley  t.  Pa- 
sahro.  (Neb.)  685. 

Sttforcement. 

8.  The  evidence  showed  that  defendant 
TCfts  engaged  in  the  erection  of  two  build- 
ings at  the  same  time,  for  each  of  which 
he  procured  materiatsfrom  plaintiCr.  Held, 
that  it  was  not  necessary  for  plaintiff  to 
show  that  the  particular  materials  in  ques- 
tion went  into  Uie  building  on  which  the 
lien  was  sought  to  be  established.  If  the 
question  was  of  any  materiality  to  defend- 
aut,  the  burden  was  on  him  to  show  how 
the  materials  were  used;  following  Lum- 
ber Co.  V.  Newton.  83  N.  W.  Rep.  877.— 
Lewis  v.  Saylors.  (Iowa,)  601. 

9.  It  was  admitted  on  the  trial  that  the 
copy  of  the  accoant  attached  to  the  peti- 
tion as  an  exhibit  was  a  copy  of  the  state- 
ment of  the  account  Sled  with  the  clerk, 
and  thatthe  same  was  sworn  to  and  claimed 
a  mechanic's  Hen,  ffeld,  that  it  was  not 
necessary  to  introduce  the  sworn  state- 
ment to  prove  that  it  had  been  filed.— Id. 

10.  It  was  shown  that  defendant  con- 
tracted for  materials  for  the  erection  of  the 
building;  that  he  procured  it  to  beerected: 
and  that,  since  its  erection,  he  had  occupied 
it  as  a  residence.  Jle/d.  that  defendant's 
ownership  was  sufflciently  shown. — Id. 

11.  Aprovislon  of  the  Minnesota  mechan- 
ic's lien  law,  making  the  "knowledge  and 
consent"  of  amarried  woman  to  the  furnish- 
ing of  material  in  certain  cases  evidence 
that  the  husband  acted  as  agent  of  the 
wife,  held  applicable  as  a  rule  of  evidence, 
not  merely  for  the  purpose  of  establishing 
a  Hen,  but  for  the  purpose  of  a  personal  re- 
covery against  the  wife.  But  proof  of  the 
"knowledge"  only  of  the  wife  is  not  suffi- 
cient—Smith  V.  QUI,  (Minn.) 

12.  In  an  action  to  recover  in  personam 
for  material  sold  to  the  defendant,  and  to 
have  the  recovery  adjudged  to  be  a  lien, 
under  the  Minnesota  mecnanlc's  lien  stat- 
ute, the  formerrelief  may  be  had,  although 
it  be  found  that  no  lien  bad  ever  been  pot- 
fected.— Id. 

MORTaAGES. 

See,  also,  OkaOel  Mortgage*. 

Lien,  priority,  see  Mte^tmicM'  Liau,  7. 

Bights  of  purchaser  under  foreclcMure,  see 


Uen. 

1.  Plaintiff,  knowing  defendants  had  an 
interest  In  certain  land,  bought  from  his 

Santortbe  legal  title  of  the  patentee,  who 
d  sold  the  land  to  another,  out  had  never 
given  a  deed,  and  gave  a  note,  secured  by 
mortgage.  In  payment,  whioh  was  sold  to 
one  who  did  not  know  of  defendants' 
equitable  interest;  the  record  showing  a 
legal  title  in  plaintiff.  Ue/d,  that  the  owner 
of  the  mortgage  waa  entitled  to  a  decree  of 
foreclosure  and  a  Jud^ent  against  the 
maker  and  Indorser  of  the  mortgage,  and 
that  he  should  first  exhaust  his  remedy 
against  them,  and,  if  the  land  was  sold  or 
defendants  paid  the  raortgafre,  they  should 
be  subrogated  to  his  rights  under  the  judg- 
ment.—Dillon  V.  Sbugar,  (Iowa.)509. 

S.  Defendant  and  d-,  owners  In  common 
of  certain  land,  gave  a  mortgage  thereon 
to  plaintiff  to  secure  the  payment  of  a  9400 
note.  Subsequently  a  third  person  recov- 
ered a  Judgment  against  B.  in  the  county 
where  the  land  lay,  which  judgment  be- 
came a  lien  on  S.  s  interest  in  the  laud, 
'ihe  next  year  8.  conveyed  his  interest  to 
defendant,  who  thereafter  applied  to  plain- 
tiff for  a  further  loan,  stating  that  she  de- 
sired to  take  up  the  $400  note,  and  to  bor- 
row $200  additional,  giving  a  new  note  for 
$600,  payable  at  a  later  date,  and  secured 
by  a  mortgage  which  should  be  a  first  lien 
on  the  land.  Plaintiff  acceded  to  this,  and 
the  old  mortgage  was  canceled;  both  of 
the  parties  believing  there  was  no  other 
lien  on  the  land.  Meid,  that  the  new  mort- 
gage, to  the  amount  of  the  old,  was  to  be 
regarded  as  a  mere  renewal,  and  that  plaio- 
tifl  was  entitled  to  have  such  amount  de- 
clared a  lien  superior  to  that  of  the  judg- 
meat  against  S.— Young  v.  Sbauer,  (Iowa.) 
439. 

.  8.  Plaintiff's  husband  purchased  lands, 
and  mortgaged  them  to  secure  payment  of 
certain  promissory  notes  given  defendant. 
Some  of  these  notes  came  into  the  posses- 
sion of  one  U.,  who,  upon  their  non-pay- 
ment, obtained  judgment  and  decree  of 
foreclosure.  On  others  of  the  notes,  which 
matured  later,  defendant  also  obtained 
Judgment  and  decree.  H.  sold,  under  his 
decree,  a  certain  portion  of  said  land,  bid- 
dinglt  in  himself.  Subsequently  plaintiff's 
husband  conveyed  said  land  to  plaintiff, 
and  she,  aa  grantee  of  a  Judgment  debtor, 
redeemed  said  land  from  M.  Held,  that 
the  property  in  question,  redeemed  by 

filaintiff.  became  divested  of  defendant's 
ien.  Its  sale  under  foreclosure  exhausted 
the  property  so  far  as  the  mortgage  debt 
was  concerned.— Harms  v.  Palmer,  (Iowa;) 
51B. 

Satiaflftotlon  and  diBohorgft. 

4.  Complainant  filed  a  bill  to  reform  % 
warraaty  deed,  to  show  that  the  consider- 
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atfoD  was  tbe  pavment  of  a  certain  mort- 

fage,  instead  of  f  1,  as  expresaed.  and  to 
ave  the  mortgage,  wfaich  tbe  sraatee  had 
paid  and  had  asaigned  to  hlmAelf,  dis- 
charged of  record.  Btbt,  that  it  wu  not 
neoeaaary  to  reform  the  deed,  nor  change 
Its  coveDanta,  and  the  bill  waa  properly 
drawn  to  obtain  the  dlicharge  of  the  mort- 
gage.—Flynn  T.  FlTon.  (Mich.)  817. 

5.  Complainant  deeded  a  porUon  of  his 
farm  to  his  son.  for  an  ezpreaaed  consider- 
ation  of  $1.  bat  alleged  that  It  was  agreed 
that  the  eon  ahould  pay  a  mortgage  on  the 
whole  farm:  the  son  paid  It,  but  had  it  aa- 
sigoed  to  bim.  claiming  that  hia  father  had 
driven  him  from  the  other  part  of  tbe 
farm,  which  they  were  to  work  In  common, 
and  from  the  crops  of  which  be  was  to  get 
money  to  pay  the  mortgage.  SM,  that 
under  the  evidence,  oomplainant  was  en- 
titled to  have  the  mortgage  discharged  of 
record. — l^. 

6.  Rev.  St.  Wis.  %  Sd56,  provides  that  if 
a  mortgagee,  after  full  performance  of  the 
conditions  of  the  mortgage,  whether  be- 
tmo  or  after  breach,  shall,  for  seven  days 
after  request  made  and  tender  of  reason- 
able charges,  refuse  to  discharge  tbe  mort- 
gage, be  Bball  be  liable  to  the  mortgagor 
for  $100  damages  and  also  for  the  actual 
damages.  He^.  that  the  "$100  damages" 
is  neither  a  fine  nor  a  forfeiture,  but  ex- 
emplary damages:  that  payment  by  the 
mortgagor  of  all  demanded  by  the  mortga- 

fee  in  sstiafactlon.  and  acceptance  thereof 
y  the  latter  in  full  pavment,  Is  such  full 
performance  In  case  of  a  mortgage  given 
to  secure  a  debt:  and  that,  upon  such  re- 
fusal, the  penalty  fs  incurred  regardless  of 
the  mortgagee's  honest  belief  that  the 
debt  had  not  been  paid.  Stone  v.  Lannon. 
e  Wis.  487.  and  Cohn  v.  Neeves,  40  Wis. 
89S,  distinguished.— Welds  T.  Klopf,  (Wis.) 
284. 

Batisfaotion  and  diaoharge— Hiatake. 

7.  Where  a  mortgage  has  been  discharged 
from  tbe  record  through  mistake,  it  may 
be  restored  in  equity,  and  given  Its  original 
priority  as  a  Hen,  when  the  rights  of  inno- 
cent third  parties  wlU  not  be  affected.-' 
Fergnson  v.  Glassford.  (Hlch.)ftlO. 

8.  A  discbarge  upon  the  reeord  of  a  mort- 
gage is  not  an  absolute  barto  a  foreclosnre, 
trnleas  there  has  been  actual  satisfaction. 
Such  discharge  is  evidence  snfflclentto  sus- 
tain the  rights  orall  persons  interested,  un- 
less the  person  setting  op  the  discharged 
mortgage  shall  show  some  accident,  mis- 
take, or  fraud:  and  unless  shown  satisfac- 
torily, the  discharge  is  conclusive  proof  of 
payment  In  favor  of  third  persons,  who 
nave  a  right  to  look  to  tbe  record  for  pro- 
tection.— Id. 

9.  Wliere  the  discbarge  of  h  mortgage 
was  placed  upon  record  By  mistake,  anoifc 


Is  shown  that  the  mortgage  debt  bas  not 
been  paid,  a  parcbaaer  of  the  premises  cov- 
ered by  tbe  mortgage,  who  is  informed  by 
the  mwtgagor  uat  tiie  mortgage  is  sciO 
outstanding,  and  held  bja  pezami,  nanuag 
htm.  is  afl«cted  with  notice  tikM  the  diB- 
charge  was  recorded  by  mistake,  and  la  not 
protected  by  an  abstract  lowing  the  mort- 
gage to  have  been  discharged.— -Id. 

10.  Purchasers  or  incumbranceta.  wbo 
become  such  after  the  discharge  of  anort- 

Sge  ia  placed  upon  record,  ate  entHled  to 
e  same  protection  which  the  laws  afford  to 
subsequent  purchasers  and  Incumbrancers 
in  good  faitn,  as  against  unrecorded  con- 
veyances, wbo  can  be  affected  only  bv  act- 
ual notice,  or  notice  of  such  facts  aa  anonld 
have  put  them  upon  inquiry. — Id. 

Bightfl  of  mortgagee. 

11.  Judgment  of  foreclosure  was  ob- 
tained March  30, 18S1,  on  a  mortgage  dated 
May  37,  1678.  and  thejudgment  was  as- 
signed to  plaintiff.  Tbe  premises  wen> 
sold  in  February,  18SS,  and  bid  in  by  plain- 
tiff, to  whom  a  sheriff's  deed  Isanea.  In 
Kovember,  1879.  the  propertv  was  sold  for 
taxes  of  1878,  and  bid  in  by  tbe  mortgagee, 
who  assigned  to  a  third  person  to  whom  a 
tax  deed  issued,  and  he  afterwards  conveyed 
to  defendant.  Setd  that,  as  the  mortgagee 
had  tbe  right  to  pav  the  taxes  to  protect  his 
mortgage,  hie  purchase  at  the  tax  sale  was 
such  payment  merely,  and  cannot  operate 
to  give  him  title,  and  defeat  the  aeaiorlien 
of  the  mortgage.— Sck  Swenaenson, 
(Iowa,)  608. 

10.  A  mortgagor  of  certain  lands  had  no 
legal  title  thereto,  but  was  fn  poasession. 
and  the  taxes  were  legally  chargeable  to 
him,  and,  on  his  failure  to  pay  uem.  the 
agent  of  tbe  mortgagees  procured  a  tax- 
sale  certificate,  which  be  assigned  to  a 
third  party,  who  took  a  tax  deed,  and  at  the 
agent^s  request  conveyed  to  defen^it. 
Neither  the  third  party  nor  defendant  paid 
any  oousideratlon  for  tbelr  Interest  in  the 
lands,  but  the  transactions  were  for  the 
benefit  of  the  mortgagees.  Plaintiffs,  hav- 
ing the  legal  title,  brought  ejectment,  and 
defendant  claimed  title  under  the  tax  deed. 
Rev.  St.  Wis.  i%  115fr-ll«0.  provide,  in  ef- 
fect, that  the  amount  of  taxes  paid  on  the 
mortgaged  premises  by  the  mortgagee  may 
be  added  to  the  debt,  and  the  security  of 
the  mortgage  will  extend  over  IL  Seld, 
that  the  payment  of  the  taxes  by  the  mort- 
gagee's agent  operated  as  a  redemption 
therefrom,  and  the  tax  deed  conferred  no 
title  on  defendant.— Bnrchard  v.  Roberts. 
(Wis.)  286. 

18.  In  a  proceeding  to  foreclose  a  mort- 
gage for  $0,529.12.  on  an  hotel  property,  the 
evidence  showed  that  the  mortgage  con- 
tained no  stipulation  requiring  the  mort- 
gagor to  insure  for  the  mortgagee's  benefit; 
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that  an  InBorance  company  iHued  to  the 
mortngee  a  policy  for  $3,000  on  his  mort- 
gage interest  m  the  building;  that  the  botel 
Durned,  and  the  iuauraace  company  paid 
the $8,000  to  the  mortgagee;  that  the  policy 
contained  no  provielon  that,  in  case  of  pay- 
ment, the  corajutoy.  would  be  entitled  to 
■nbrogatlon.  Tkn  evidenoe  also  showed 
that  the  whole  coarse  of  the  dealings  of 
the  parties  was  eosaistent  with  a  memo- 
randum indorsed  on  the  application,  that 
the  aaaessments  were  to  be  paid  by  the 
znortgagcv,  and  war  ineouiialent  with  the 
theory  that  the  insuraaoe  was  obtained  by 
the  mortgagee  solely  and  excluaively  for  hn 
bvnefit.  Mrid,  that  the  mortgagor  was  en- 
tltledtohATe  tba  Inurance  money  •ppUed 
In  reductiott  of  the  mortgage  debt.  —Pen- 
dleton T.  Elliott,  (Mich.)l7. 

Assignment  to  mortgagor's  agent. 

14.  The  evidence  showed  that  defendant, 
who  bad  assumed  a  mortga^,  ordered 
plaintiff,  who  was  actiag  as  his  agent,  to 
send  certain  money  to  pay  the  mortgage  to 
a  person  named.  The  later  miBappropriat- 
ed  and  failed  to  use  the  monev  for  the  pur- 
pose specilied,  and  plaintIS  afterwards 
boucht  the  mortgs£e  from  the  mortgagee. 
Meid,  that  plftlntllf  might  properly  buy  and 
foreclose  the  mortgage.— Hollenbeck  t. 
Stearns,  (Iowa.)  648. 

Foreolosiu«~-lCttturity  ct  debt. 

15.  A  mortgagee,  for  a  snffideat  ooo- 
tideration,  extended  the  time  of  payment, 
and  prior  to  the  expiration  of  the  extended 
terra,  brought  suit  for  foreclosore,  but  In 
bis  petition  made  no  reference  to  the  agree- 
ment for  extension,  nor  alleged  any  default 
thereunder.  Subsequent  purchasers  who 
were  made  defendants,  answered,  setting 
np  the  extension,' and  their  parchase  on 
the  f^th  thereof  Jf^d,  a  sufficient  de- 
fense.—Eby  v.  Ryan,  (Neb.>225, 

lA.  A  new  agreement  upon  a  sufficient 
consideration,  extending  tne  time  of  the 
payment  of  a  note  and  mortgage  to  a  day 
certain,  has  the  effect  in  equity  of  modify- 
ing the  original  condition  of  the  mortgage 
to  the  same  extent  as  If  the  terms  of  the 
new  agreement  were  incorporated  into  the 
oondtUon,  and  where  it  Is  claimed  that  a 
default  has  occurred  after  the  extension, 
by  which  the  mortgagor  would  he  entitled 
to  forecloBore,  sncb  default  should  be  al- 
leged in  the  petition,  in  order  to  atate  a 
cause  of  action. — Id. 

 Demand. 

17,  A  mortgage  stipulated  that  the 
amount  due  the  mortgagee,  a  ^ardlan, 
should  be  paid  at  a  certain  dweltiug-honse 
on  the  mortgaged  premises,  on  the  order 
of  the  guardian.  On  a  bill  by  the  guardian 
to  foreclose,  defendant  demurred,  on  the 
ground  that  there  was  no  aTerment  that 


payment  hod  been  demanded  at  the  place 
designated.  S*td.  the  omission  to  make 
the  demand  might  prevent  a  recovery  for 
costs,  but  could  not  aSect  the  right  to  fore- 
close.— Norton  V.  Ohms,  (Mich.)  ITS. 

 Redemption  by  junior  lienor. 

18:  Code  Iowa,  g  8688.  provides  that,  any 
time  prior  to  the  sale  under  a  foreclosure, 
a  person  holding  a  Jmilor  lien  may  pay  the 
amonat  of  the  senior  raortgi^,wHncoets, 
and  any  other  Hens  attaching,  and  receive 
an  assignment  of  the  mortgage.  Code,  g 
313,  Bubsec.  8.  provides  tbat  an  attorney 
may  receive  the  mone^  claimed  dnrliwtM 
pendencyof  a  suit,  and  discharge  the  efum. 
Plaintiff,  being  a  junior  mortgagee,  paid 
the  amount  of  a  senior  nortgase  to  an  at- 
torney having  begun  a  suit  to  foreclose  It. 
In  which  plaintifi  was  a  defendant.  He'd, 
that  the  attorney  was  Mthortzed  to  receive 
it.— Harbaeh  v.  Oolvln,  (Iowa,)  668. 

19  Plaintiff,  a  Junior  mortgagee,  was 
made  defendant  In  a  suit  to  foreclose  a  sen- 
ior mottgage.  He  paid  the  amount  of  the 
senior  mortgage,  with  costB,  to  the  attor- 
ney of  the  owner.  The  mortg^^  and 
notes  were  deltvered  to  him,  ana  It  was 
agreed  that  the  foreclotnre  suit  should  be 
continued  In  the  name  of  the  senior  mort- 
gagee.  JT^d,  tbat  the  judgment  was  held 
in  trust  for  plaintiff  by  the  senior  mortga- 
gee; and  at  the  sale,  upon  bidding  In  the 
property,  and  tendering  the  costs,  he  was 
entitled  to  the  certificate  of  purchase.— Id. 

 Decree  and  sale. 

20.  Plaintiff  and  his  brother  owned  each 
an  .undivided  two-fifths  of  certain  real  es- 
tate, and  owned  other  land  Jointly.  They 

gave  their  notes  to  two  creditors,  secured 
y  mortgages,  each  on  different  piecefi,  in 
which  they  owned  four-fifths  interest. 
Plaintiff's  brother  gave  an  individual  note 
and  mortgage,  secured  on  hiB  interest  In  all 
this  and  some  other  real  estate.  The  mort- 
gages were  foreclosed,  and  the  deraee  In 
the  foreclosure  of  the  Individual  mortgage 
provided  for  the  sale  under  all  the  fore- 
closures under  one  execution,  and  that, 
upon  the  sale  of  a  four-fifths  interest  in  a 
lot.  the  joiut  mortgage  secured  on  that 
piece  should  be  paid,  and  the  balance  ap- 

Blied  on  the  Individual  note  and  mortgage, 
lefendant  purchased  at  the  sale,  and  plaTn- 
tiff  sought  to  enjoin  the  Issuing  of  a  sher- 
iff's deed.  Ile/d.  that  the  entire  sale  was 
Invalid,  but,  inasmuch  as  the  joiut  mort- 
gages had  been  paid  by  the  purchaser,  he 
Bhould  be  subrogated  to  the  rights  of  the 
mortgagees.— Brown  t.  Brown,  (Iowa,}607. 

Power  of  sale. 

21  Where  a  mortgage  of  lands  in  HInne- 
Bota,  given  to  secure  a  debt  doe  to  the 
mortgagee,  residing  in  another  state,  con- 
tained a  power  to  the  mortgagee,  M»  exec- 
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uton,  adminittraiora.  or  assigns,  tn  case  of 
default  of  the  conditions  of  the  mortgaj^e, 
to  sell  and  convey  the  premises  according 
to  the  statute  In  tu.ch  case  made  add  nro- 
Tided,  the  power  of  sale  might  be  exercised 
by  tli«  admlnisdrB^  appointed,  by  Uwpro' 
bate  court  in  the  state  where  the  m:ortgagee 
resided,  even  prior  to  the  enactment  of 
chapter  41,  Oen.  Laws  1876,  (Qeo.  St.  1878, 
c.  81,  S  95.)— Holcombe  v.  Richards,  (Mian.) 
714;  Yoerg     Holcombe,  (Minn.)  718. 

23.  The  dfticription  of  thelanaB  in  a  no- 
tice of  foreciosiu«,  under  the  power  In  a 
mortgage,  was:  "The  undivided  half  of 
lots  two  (2) and  three,  (8,)  in  block  two,  (2.) 
Lot  eight,  in  block  four.  (4,)"  etc.  Held. 
that  the  words,  "the  undivided  ludf, "  ap- 
ply only  to  lota  9  and  3.— Johnson  v.  CocIes, 
(Minn.)  488. 

28.  In  such  ooUce.  the  place  of  sale  was 
described  as  **  at  the  frontdoor  of  the  court- 
hoase  in  the  city  of  MinDoapolls,  cornered 
Ave.  S.  and  8d  St. "  The  county  court-house 
had  been  parUy  destroyed  by  fire,  and  the 
county  commiasionera  oad  rented  a  build- 
ing  on  the  corner  of  Second  avenue  south 
and  Third  street  for  tiie  meeting*  of  the 
courts,  and  for  some  of  the  county  officers, 
and  it  was  used  for  that  purpose  for  some 
weeks  before  the  date  oi  the  notice,  and 
tut  after  the  sale.  H^,  a  proper  designa- 
Uon  of  the  place  of  sale,  and  that  the  sale 
was.  property  made  at  the  front  door  of  the 
building  at  the  corner  of  the  two  streets, 
though  the  door  leading  to  the  court-rooma 
(which  were  in  the  second  story)  was  at  the 
rear  of  the  buildtna;  on  Third  street, 80  feet 
distant  from  its  front.— Id. 

£4.  The  omission  to  file  the  affldavit  of 
costs  and  disbursements  required  by  sec* 
tion  28.  c.  81,  Gen.  St.  Minn.  1878.  does  not 
affect  the  validity  of  the  sale.— Id. 

25.  When  there  is  no  fraud  norlrregular- 
ity  In  the  sale  under  the  power,  mere  inad- 
equacy in  the  price,  especiallv  if  there  be  a 
right  of  redemption  from  the  sale.  Is  no 
ground  for  setting  aside  the  sale. — Id. 

MUKZGZPAIi  COBPOBA- 
TIONS. 

See,  also,  Bridget;  OtmnHa:  Bighwaj/a: 
Poor  and  Poor  la/aa;  SchooU  ana  School- 
DiitrieU;  Towm. 

OrdinanoOB — Erecting  soalee. 

1.  Code  lova,  g  466,  provides  that  towns 
mar  establish  markets  and  provide  for  the 

weighing  of  coal,  hay,  or  any  other  article 
for  sale.  Held,  that  the  town  had  the  power 
to  erect  scales,  appoint  a  weigh-master,  and 
regulate  their  use  by  reasonable  ordi- 
nances.— Davis  V.  Town  of  Anita,  (Iowa.) 
244. 

2.  A  town  of  600  Inhabitants  provided 
scales  and  a  weigh-master.  and  passed  an 


ordtdance  that  all  commodftles  sold  by 
weight,  exceeding  l.OOO  pouuds,  sbould  Iw 
weighed  on  the  town  scales.  HtXd,  this  was 
a  Just  and  reasonable  exercise  of  municipal 
authority. — Id. 

Offloeni  and  Bgentfr—Appoixitinont. 

8.  An  act  incorporating  BietropoKlAn  cit- 
ies, and  expressly  repealing  all  former 
charters,  aedmahiDgnoprovlBlonforkeep- 
ingany  officer  appoTatea  nnder  aucfa  cbmr- 
tere  tu  oSm,  provided  for  a  board  of  fire 
and  poliee  to  be  ^spolnted  by  the  goTornor. 
having  all  powers  of  appointment,  remov- 
al, and  discipliae  of  those  departments. 
"  under  sDcb  rules  and  regulations  aa  may 
be  prescribed  by  ordfnance. "  Ilis  board, 
before  any  ordinance  was  passed  reqairiog 
of  them  official  bonds,  and  before  any  rules 
and  regulations  were  prescribed,  appointed 
a  chief  of  police.  valid.—State  t.  Sea- 
vev,  (Neb,)228;  State  t.  Bennett.  (Neb.)  885. 

4.  An  act  requiring  the  governor  to  ap- 
point a  board  of  fire  and  police  in  clUes  of 
the  metropolitan  class  is  not  in  conflict 
with  Const.  Neb.  art.  6.  g  10.  providing  that 
the  governor  shall  appoint,  by  and  with 
the  consent  of  the  senate,  all  officers  whose 
appointment  or  election  la  not  otherwise 
provided  for.  since  the  act  does  otherwise 
provide  for  the  appointment. —Id. ;  id. 

6.  A  provision  in  an  act  that  not  more 
than  twtf  of  a  board  of  fire  and  police  to  be 
appointed  by  the  eevernor  in  metropolitan 
cities  shall  be  of  the  same  political  party, 
is  directory  merely,  and  an  appointment 
made  irrespective  of  political  oualificatioDs 
isl^.— Id.:  Id. 

  Liability  fbr  torts. 

6.  When  a  city,  acting  within  !to  general 
powers  to  improve  streets,  makes  a  eon- 
tract  for  the  grading  of  a  street,  by  the 
terms  of  which  the  contractors,  in  consid- 
eration of  doing  such  grading,  are  to  re- 
ceive and  appropriate  to  their  own  use  all 
the  stone  In  the  street;  and,  under  and  io 
accordance  therewith,  the  contractors  pro- 
ceed and  remove  the  stone,  they  are  the 
agents  of  the  citr  In  the  premises,  and  the 
city  is  reaponsible  for  their  acts. — lU^  t. 
City  of  Minneapolis,  (Minn.)  2. 

Ciontraota. 

7.  In  an  action  for  Injunction  brought  by 
a  private  citizen  to  restrain  the  mayor  and 
coancU  of  a  city  from  entering  into  a  con- 
tract to  have  the  streets  lighted  by  elec- 
tricity. It  was  alleged  that  a  prior  contract 
had  been  made  with  a  gas-light  company, 
which  was  yet  in  force,  and  that  by  mak- 
ing the  second  contract  the  city  would  in- 
crease its  indebtedness;  but  it  was  not 
shown  that  the  gas-Hght  company  bad  the 
ability  or  desire  to  perform  lis  contract, 
nor  that  the  city  or  the  plaintiff  would  sus- 
tain any  substantial  injury  by  the  coatev 
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filated  act.   Beld  that,  without  such  ahow- 
n^,  an  injunctiOD  would  DOt  be  granted. — 
Searl  t.  Abraham,  (Iowa.)  612. 

8.  In  an  action  by  a  tax-payer  againet 
the  mayor  and  trustees  of  a  town  to  pre- 
"vent  the  execution  of  a  contract  made  by 
them  for  the  purcbate  of  a  tract  of  land 
from  ODO  of  the  defendant  trueteea,  where 
the  land  had  bees  conveyed  to  the  town, 
and  partly  paid  for,  the  court  ordered  the 
trostee  to  refnnd  the  money,  and  appointed 
a  commiseloner  to  reconvey  to  nlm  the 
property.  Metd,  that  the  town,  not  being 
made  a  party  to  the  proceeding,  ooold  not 
be  divested  of  the  property,  nor  could  the 
truBtee  be  required  to  refund  the  mooev 
without  a  valid  rsomveyaBOft  of  the  land. 
— Moora  V.  Held,  (Iowa,;  828. 

Control  of  streets. 

9.  Hie  public  acuuires  In  a  street  onl^  a 
a  right  of  way,  with  the  powers  and  privi- 
leges incident  thereto.  Subject  to  this 
right,  the  aoll  and  mineral  beloQ|f  to  the 
owner  of  the  fee.  Hence,  the  public  ease- 
ment luatitleB  only  the  taking  and  remov- 
ing oi  material  which  the  proceai  of  the 
construction  or  repair  of  the  street  re- 
quires. —  Rich  V.  City  of  Minneapolis, 
<lUnn.)2. 

BefbotiTe  streets. 

10.  The  court  charged  the  Jury  that  If 
plaintiflF  was  injured  on  the  street  by  being 
pressed  in  a  crowd  of  people,  or  by  horses 
or  carriages  muufng  a^inst  her,  or  in  any 
way  other  than  by  a  defect  in  the  sidewalk, 
she  could  not  recover.  Held  that,  in  the 
absence  of  any  testimony  tending  to  show 
that  the  Injury  complained  of  was  received 
in  any  way  other  than  by  a  defective  side- 
walk, the  instruction  was  erroneous,  as 
teodinx  to  mislead  the  jury. — Smalley  v. 
Cit7  of  Appleton,  (Wis.)  7S9. 

U.  It  appeared  that  the  defect  com- 
plained of  consisted  of  an  opening  left 
for  a  cellar  window  close  to  the  building, 
and  covered  by  a  board;  that  plaintiff 
stepped  onto  the  board  at  night,  and  it 
broke,  canting  her  to  fall  into  the  opening. 
The  jury  was  asked  to  give  a  special  ver- 
dict on  ue  qnestion  whether  the  sidewalk 
was  in  a  safe  condition  of  repair  for  ordi- 
nary travel.  Held,  that  the  question  should 
not  have  been  asked,  as  tending  to  mislead 
the  Jury.— Id. 

 Liability  of  abutting  owners. 

13.  In  an  action  against  the  city  of  She- 
boygan, Wisconsin,  for  injuries  caused  by 
an  obstruction  in  the  street,  defendant  an- 
swered, by  way  of  abatement,  that  the  ob- 
struction was  placed  fn  the  street  by  the 
owner  of  the  abutting  property.  IJe/d 
that,  under  the  provisions  of  the  city  char- 
ter, (Laws  Wis.  1874.  c.  238,  §  24,)  before 
plaintiff  can  recover  damages  of  the  city. 


he  must  exhaust  his  leeal  remedfee  against 

the  person  who  placed  the  obstnictTon  in 
the  street.— Raymond  v.  City  of  Sheboy- 
gan, (Wis.)  540. 

18.  In  such  a  case.  It  Is  no  objection  to 
the  portion  of  the  answer  setting  up  the 
matter  in  abatement  that  it  does  not  show 
the  wrong-doer  is  living,  and  within  the 
JurisdicUon  of  the  court.— Id. 

Fabllo   improremMiti  —  Bight  to 
damages. 

14.  Undertbecharterof  Janesvllle,  (Laws 
Wis.  1888,  c.  331,  enbc.  7,  g  1.)  prohibiting 
the  council  from  changing  the  grade  of  a 
street,  when  once  established,  without  the 
recommendation  of  a  majority  of  the  adja- 
cent lot-owners,  it  is  no  defense  to  an  ac- 
tion by  such  owner,  who  has  Improved  his 
lot  aubaeqnent  to  the  establishment  of  the 
grade,  to  recover  for  Injnry  to  his  property, 
caused  by  an  accumulation  of  water  there- 
on, resulting  from  a  raising  of  the  grade, 
done  without  such  recommendation,  and 
without  proper  outlets,  that  such  water  is 
surface  water  merely.— Addy  v.  City  of 
Janesvflle.  (Wis.)  981. 

15.  Under  Code  Iowa.  %  4fl9.  providing 
that  "when  any  city  or  town  shall  have  es- 
tablished the  grade  of  any  street  or  alley, 
and  any  person  shall  have  built  or  made 
any  improvement  on  such  street  or  alley. 
according  to  VieettabUttud  grade  thereof,  and 
such  city  or  town  shall  alter  such  estab- 
lished grade  in  such  a  manner  ai  to  injure 
01  depreciate  the  value  of  said  property, 
said  city  or  town  shall  pay  the  amount  of 
the  damages  caused  by  the  alteration, "  the 
question  whether  improvements  have  been 
made  according  to  the  eatabUahed  grade"  is 
one  of  fact  for  the  Jury.  Sebvehs,  J.,  dis- 
aeutB.— Conklln  v.  City  of  Keokuk,  (Iowa,) 
444. 

10.  Under  this  act  an  instruction  that,  if 
respondent's  intestate  "intention^lv  built 
hia  improvements  above  the  grade  line  as 
established  by  the  ordinances  of  the  city, 
this  would  be  building  according  to  estab- 
lished grade,  and  with  reference  thereto, 
and  to  correspond  with  it,  within  the  mean- 
ing of  the  statute, "  is  erroneous,  as  it  makes 
the  question  as  to  whether  the  improve- 
ments were  made  according  to  the  grade 
depend  entirely  upon  the  intention  of  the 
builder,  and  a  verdict  thereupon  in  favor  of 
the  person  damaged  mnst^e  set  aside.— Id. 

17.  Where  the  grade  of  two  parallel 
streets  is  to  be  changed,  and  the  street  con- 
necting them  must  thereby  necessarily  be 
changed  In  grade,  although  not  specified 
in  the  ordinance  fixing  the  amount  of 
change,  the  damage  caused  to  property  on 
the  intersecting  street  is  a  proper  consid- 
eration in  fixing  the  amount  which  shall 
be  paid  as  damages  for  the  proposed  change 
of  grade  of  the  parallel  streets.— Id. 
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Fublio  improrementa — Erlden  oe. 

IB.  UDderthechtrterof  JBQ«Tille,(Law« 
WU.  1883,  c.  3S1,  subc.  S,  ^  3,)  the  dU-eet 
commisBlooer  is  an  officer  of  the  dtj,  and 
In  an  action  agatnst  (he  city  by  an  abntter, 
to  recover  daraaf^es  for  injuries  reaultinjf 
from  an  unauthorized  change  of  grade,  u 
may  be  shown  by  parol  that  the  person  in 
charge  of  the  worK  waa  the  street  commiB- 
■ioner;  and  where  this  fact  is  abundantly 
established  by  other  erldence,  it  is  harm- 
leas  error  that  part  of  the  testimony  iolfo- 
duced  was  a  conversation  with  such  com- 
missioner, since  deceased.— Addy  t.  City 
of  JanesTil]e.(Wis.)d»l. 

19.  Where  it  appears  tbJitthe  person  in 
charge  of  the  grading  made  a  report  refer- 
ring to  such  worh  every  two  weeks,  which 
report  was  received  and  filed  In  the  office 
of  the  city  clerk,  such  reports  are  compe- 
tent evidence,  the  presumption  being  that 
they  ware  made  by  euch  person  in  his  ca- 
pacity of  street  commissioner.— Id. 

20.  Id  such  case,  where  it  Is  alleged  that 
defendant  city  wrongfully  allowed  water 
from  a  certain  direction  to  flow  upon  the 
lot,  "without  providing  proper  escapes  for 
carrying  it  off."  evidence  as  to  the  insuffi- 
ciency of  ft  calTert,  at  a  point  where  such 
water  could  have  been  caught  and  con- 
ducted away,  Is  competent.— Id. 

 Appeal. 

81.  When  a  notice  of  appeal  from  the 
commissioner's  appraisement  of  dsmagea 
In  proceedings  tu  change  the  grade  of 
streets,  under  Code  towa.  8  468,  providing 
that  it  shall  be  given  to  the  mayor  In  writ- ; 
ing,  etc.,  is  properly  given  te  the  ma}'or  of 
the  city.  It  is  Immaterial  ttiat  his  official 
characteris  not  designated  therein. — Conk- 
lin  T.  City  of  Keokuk.  (Iowa.)  444. 

Fiflcal  management—Bonds. 

22.  Under  Cnmp.  Bt  Neb.  1867.  e.  14.  g 
89.  authortaing  dues  of  the  second  class  to 
make  regulations  for  the  public  health,  and 
to  construct  and  regulate  sewers,  such 
cities  may  issne  bonds  to  pay  for  necessary 
sewers.— State  v.  Babcock,  (Keb.)941. 

— —  Taxation. 

28.  A  special  law  of  1887  detached  the 
city  of  Ortonville  from  the  township  of 
Ortonville.  Held,  the  city  after  being  so 
detached  waa  entitled  to  have  its  own  as- 
sessor, and  the  assessor  of  the  township  Is 
not  entitled  to  discharge  the  duties  of  city 
assessor.— State  v.  Gurley,  (Minn.)  179. 

24.  Acts  19th  Gen.  Assem.  Iowa,  c.  1S8. 
provides  that  property  in  a  city  not  subject 
to  taxes  for  general  municipal  purposes 
shall  be  liable  to  a  road  tax  not  exceeding 
five  mills  on  the  dollar.  Code  Jowa,  g  Am, 
provides  that  for  general  municipal  pur- 
poses the  tax  shall  not  exceed  lU  mills  on 
the  dollar.   A  railroad  company  was  taxed 


at  the  rate  of  seven  mills  on  die  doDar.for 

general  purposes,  and  five  mills  on  the  dol- 
lar for  road  tax.  BM.  that  as  the  road 
was  liable  for  a  general  tax.  the  road  tax 
was  itnproperly  levied. — lUinoie  Cent,  it 
Co.  T.  County  of  Hamilton,  (Iowa.)  238L 

Aotions— -Pleading. 

2S.  In  an  action  against  a  city  for  Inju- 
ries caused  by  a  defective  sidewalk,  an  an- 
swer Toriflea  by  the  mayor,  and  denyfnf 
any  knowledge  or  information  snfBcient  to 
form  a  beHef  touching  the  matters  alleged 
ia  the  com[^tnt,  is  sufficient  to  raise  the 
Issues  for  trial.— SmaUn^  City  of  Apple 
toii,(Wii.)m 

NBQZJGKEprCSL 

See,  also,  BHdqa,  1, 2;  CarrUrt.  3-10:  High- 
wajf*, 7-10;  MaMer and SerzaT>X,\-^\  .Vu- 
nicipat  Corporations,  10-18;  Railroad  Com- 
panies, 18-27. 

Action  for  death,  see  2}eaih  by  WronQfui 
AcL 

Contributory,  see  Caariert,  10:  Bighaays, 
10:  Master  and  Sertant,  17-19;  IlaHroad 
Companies,  18-20,  26. 

Damages,  see  Damages,  8,,4. 

J'loodiug  land  by  log-jams,  see  Logs  ajuf 
Logging,  1-8. 

Sires. 

1.  In  an  action  for  damages  resulting 
from  the  destruction  of  property  by  tire 
negligently  set  upon  the  prairies,  the  ques- 
tion of  negligence  is  alone  for  the  Jury  to 
determine. — Powers  v,  Craig,  (Neb.)fiB8.» 

2.  In  an  action  for  damages  from  a  prairie 
fire  negligently  kindled,  the  question  of 
the  custom  In  plowing  fire-guards  around 
such  property  is  not  material,  whea  a 
stream  80  feet  in  width  waa  between  the 
property  destroyed  by  the  fire  and  the  place 
where  the  fire  was  kindled. — Id. 

Contributes^  negligence. 

8.  Crafilctiag  evidence  as  to  whether 
plaintiff  suffered  the  damage  alleged  by  his 
own  negligence  should  be  submitted  to  the 
Jury.— Nelson  v.  Chicago,  M.  &  Bl  P.  Ry. 
Co.,<Iowa.)6tl. 

4.  Whether  a  plaintiff  is  guilty  of  con- 
tributory negligence  must  be  determined 
from  the  facts  of  the  particular  case.  If 
the  testimony  on  the  subject  of  such  negli- 
gence is  conflicting,  the  question  of  negli- 
gence is  for  the  Jury ;  if  the  evidence  is  un- 
disputed, the  question  is  one  of  law  for  the 
Judge.  Taylor.  J.,  dissenting. — Seefeld 
V.  Chicago.  M.  &  St.  P.  Ry.  Co..CWis.)278. 

5.  Where  the  whole  testimony  in  a  case, 
and  all  legitimate  inferences  therefrom, 
show  that  the  plaintiff's  intestate  waa  in- 
jured by  reason  of  his  own  want  of  ordi- 
nary care,  the  question  whether  there  was 
or  was  not  oegligeuce  on  the  part  of  the 
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Injured  party  la  a  quaation  of  law,  to  be 
decided  by  the  conrt.— Mynnlnff  t.  Detroit, 
li.  &  N.  K.  Co.,  (Hicb.)  811.* 

6.  It  appeared  that  the  defendant  had 
duff  ft  dltok  by  the  side  of  the  sidewalk  for 
the  purpose  of  putUngiasewerplpei;  tbat, 
"Where  the  ditch  orosf^d  the  sidewalk,  fw 
obstrocUon  was  placed.  Flaintif!  walk- 
ing along  the  street  at  night,  came  to  the 
obstruction,  torned  into  the  street,  and 
fell  into  the  ditch. ,  Beli,  that  the  plaintiff 
"was  not  guilty  of  contributory  negligence 
in  tnrnbig  into  an  Improved  street  m  the 
night-time  at  a  place  othbr  than  the  regu- 
lar crossing.— Collins  v.  Dodge,  (Minn.) 
96S. 

7.  It  is  WTor  for  the  court  to  charge  the 
Jury,  respecting  testimony  which  the  rfe- 
zendant  claimed  conclusively  showed  that 
the  deceased  did  not  exercise  ordinary 
care,  that  such  "testimony  must  be  such  as 
to  drive  you  to  that  conclusion,— to  pre- 
vent your  arriving  at  any  other  conclu- 
sion.—Mrnning  v.  Detroit,  L.  AN.  R  Co., 
<Mich.)  811. 

8.  In  an  action  baaed  upon  negligence. 
U  ia  error  for  tbe  trial  court  to  Instruct  the 
Jury,  upon  the  question  of  the  contributory 
negligence  of  the  injurad  person,  that  "if 
any  reasonable  miDd  can  come  to  a  differ- 
«nt  conclusion  than  that  the  plaintiff  was 
^ilty  of  negligence,  if  there  is  any  doubt 
upon  the  subject,  or  a  reasonable  mind  can 
form  an  opposite  opinion,  instead  of  that 
he  was  guilty  of  negligence,  thep  it  would 
be  for  them  to  deliberate  upon  the  testi- 
mony, and  ascertain  if,  from  all  of  it,  they 
can  come  to  the  conclusiuu  that  the  plaio- 
tifl  was  not  guilty  of  coQiributorr  negl!- 
^Dce,  and  hence  ought  to  recover.  "—Id. 

Pleading. 

0.  An  allegation  of  negligence,  as  ap- 
plied to  tbe  conduct  of  a  party,  is  not  a 
mere  conclusion  of  law,  bat  a  statement  of 
an  ultimate  pleadable  fact.  Hence,  in  an 
Action  fordamngeB  resaltfog  from  certain 
acts  of  another,  alleged  to  have  been  neg- 
ligent and  careless,  the  comphifat  ts  not 
demurrable  fta  not  stating  a  cause  of  action, 
unless  the  particular  acts  alleged  are  such 
soch  that  they  could  not  be  negligent  under 
any  posslUe  evidence  admissible  under  tbe 
allegations  of  tiie  eoinplBint.-^Itol8eth  v. 
Smitb.  (Minn.)  665* 

10.  A  complaint  setting  forth  thai  de- 
fendant knowingly  did  at  certain  times 
mentioned  negligeDtly,  onlawfoUy.  and 
wrongfoUy  build  a  bndge  over  a  river  so 
as  to  prevent  the  natural  flow  of  ice  and 
watw.  and  to  cause  it  in  the  spring  to 
gorge  and  overflow;  that  at  a  date  men- 
tioned A  gorge  and  overflow  were  caused 
by  said  bridge-,  that  defendant  knowing 
the  threatened  danger,  and  being  warned 
of  its  probable  cooseqaences,  neglected 


and  refused  to  remove  the  obstmoUoa 

when  practicable  at  a  small  expense,  mffi- 
clentiy  alleges  defendant's  negligence  un- 
der tbe  Nebraska  Code.— Omaha  ART. 
R.  Co.  V.  Standen,  (Neb.)  168. 

Burden  of  proof. 

11.  In  an  action  to  recover  damages  sus* 
tainedby  reason  of  defendant'snegligence, 
the  burden  of  proof  is  upon  the  plaintift 
to  Bbow<l)that  the  injured  party  was  In 
tbe  exercise  of  ordinary  care  at  tbe  time 
he  was  injured;  and  (2)  that  the  injury  was 
the  result  of  defendant's  negligence. — 
Mynnlng  v.  Detroit,  L.  &  N.  E.  Co.,  (Mich.) 
8U. 

Ins  tru  Otic  na. 

18.  In  an  action  for  negligence  in  the 
use  of  a  horse,  where  the  issue  was  as  to 
whether  the  misuse  had  aggravated  a  dis- 
temper, an  instruction  On  the  theory  that 
such  misnse-had  caused  the  distemper,  is 
properly  refused.— Conrad  v.  Hildebrand, 
(Wis.)!i6. 

18.  An  instmotlon  tiiat  nwUgence  may 
be  established  **by  showing  »ci8  and  cir- 
cumstances bearing  more  oruaa  direetltf  up#n 
the  fact  of  negtisenee"  is  not  error,  when 
other  instrbctions  given  in  connection 
therewith  m»ke  the  meaning  clear,  and 
stale  the  rule  oE  law  properiy.—Baker  t< 
Chicago.  B.  &  Q.  a  Co.,  (Iowa.)  460. 

NBGOTIAHLB  INSTRU- 
MENTS. 

Interest  on  overdns  paper,  see  inftreri: 

Consideration. 

1.  An  agreement  to  relinquish  to  govern- 
ment a  certificate  of  homestead  entry  so  as 
to  enable  another  to  locate  the  land,  is  a 
good  coDsideratioa  for  a  prontissMv  note. 
— McCabe  v.  Oaner,  (Mich.)  901. 

StiretieB. 

S.  Where  oue  of  several  signers  of  a 

Joint  note  is  surety  for  th^  others,  but  such 
act  does  not  appear  upon  the  face  of  the 
paper,  the  payee  is  not,  in  the  absence  of 
any  notice,  bound  to  inquire  into  the  rela- 
tions of  the  makers  as  between  themselves, 
nor,  until  informed  thereof,  is  he  bound  to 
regard  the  equitable  rights  of  such  surety 
—Benedict  v.  Thoe,  (Minn.)  10. 

Aotions— Pleading . 

8.  Defendant's  answer,  after  denying 
the  execution  of  tbe  note  in  suit,  alleged 
that  he  was  solicited  to  Join  on  the  note  as 
securitv  for  the  maker  to  the  plaintiff,  and 
did  so  join  on  the  note  In  suit  at  or  about 
its  date.  HM,  a  aufficieot  admission  of 
the  signing.- Graham  v.  Rush,  (Iowa.)  518. 

4.  In  an  action  on  a  note  one  of  the  joint 
defendants  offered  to  prove  that  he  signed 
as  suxe^  only,  aokd  was  released  by  an  un< 
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sntboriKed  eztensfoB  of  thn«  to  princri- 
pal  debtor.   Btid,  not  admlasible  uoder  the 
general  issue,  no  notice  having  been  given. 
— Rawllngi  T.  Cole,  (lllcli.)M. 
Eridenoe. 

5.  It  ia  competeDt  to  prove  by  parol  that 
8  negotiable  instrument  fraa  Bigaed  by  de- 
fendants as  gtiarantort,  and  oellverM  to 
the  payee  to  procure  th6  Blgnatnres  of 
otber  parties.  wUh  tbe  nnderstandiiis  that 
when  those  af  gnat  urea' should  be  obtained, 
and  not  before,  the  guaranty  should  be- 
come operative. — Hercbanta  Ex6h.  Bank 
V.  Luckow,  (Minn. )  494. 

0.  Where  negotiable  pwer  has  been 
stolen  or  lost,  or  obtained  1^  dnress,  or 
procured  or  put  In  circulation  by  fraud, 
proof  of  these  circumstances  may  bd  given 
against  the  plaintiff;  and,  on  such  ^roof 
being  given,  the  burden  la  on  tbe  plaintiff 
to  prove  that  he  is  a  bona  fidt  hoioer  for  a 
vMuabte  conalderatlon.— Id,  ,. 

NBW  TRTATi. 

Objections  to  verdlot. 

1.  In  an  action  for  the  |>rice  of  a  horse, 
defendant  set  up  a  brea<Hi  of  warranty. 
The  testimony  under  the  answer  tended  to 
show  a  warranty,  but  showed  no  damages. 
Verdict  was  rendered  for  plaintiff,  and  de- 
fendant moved  for  a  new  trial.  Meld  that, 
as  the  jury  cohld  at  best  etve  only  nominal 
damages,  a  new  trial  would  not  be  granted. 
—Harris  v.  Kerr,  (Minn.)  879. 

ITewIy-diBooTwed  evldanoe. 

2.  A  new  trial  wiU  not  be  granted  on  ac- 
cnuntof  newly-discovered  evidence  merely 
cumulative  in  its  character. — Campbell  v. 
Holland,  (Neb.)  871. 

HXnaAXGBL  . 

Abatement,  see  Watert  and  Water-  Oovrta,  7. 

Pnblio  nuissnce— Oompl^t. 

1.  Under  a  criminaf  statute,  relating  to 
buildings  which  are  unsafe  "eo  as  to  en- 
danger life,"  a  complaint  in  a  criminal 
proceeding,  allegliig  a  building  to  be  *'den- 
gerons.  having  been  heretofore  dataaged 
by  fire, "la  inaufflcient.— State  v.  Munici- 
pal Court  of  St.  Paul,  (Minn.)  676. 

3.  Keither  is  Buch  f^oomplaint  sufficient 
under  a  statute  relating  to  buildings  which 
are^" specially  dangerous  in  case  of  fire." 

Private  unlSBnoeB. 

8.  Where  a  railway  bridev  Is  m  nogll- 
gently  constructed  across  a  river  as  to  form 
an  unlawful  obstruction,  and  become  a 
nalBaoce  bv  cauaingaoverflowof  tlra  river, 
no  right  Of  action  accmes  to  a  land-owner 
nnttl  he  siutaiDs  ui  actual  injury  caused 


by  such'  unlawftit  obstruction — as  bv  the 
overflow  of  his  lands. — Omaha  &  R.  V.  R 
Co.  V.  Standen,  (Keb.)  188;  Same  v.  Brown. 
188/  ■ 

4.  Where  a  nnlsance  Is  a  continuing:  one. 
in  ooaseqnence  of  which  dam^m  are  sns- 
taiued,  a  recovery  Is  limited  to  damage* 
which  may  have  accrued  before  the  acuoa 
is  brought,  and  one  action  is  uot  a  bar  to 
a  second  action  brong^it  for  damagaa  then- 
after  auatatiied. — Id.;  Id.* 

Kimo  pro  Tnno  Bntry. 

See  Judgment,  7. 

OBSTRUCTlNa  JX7STZOEI. 

What  conatitutOB. 

1.  In  a  trial  for  resisting  an  officer  while 
trying  to  keep  the  peace,  where  tbe  of- 
ficer bad  arrested  defendant  without  a  wai^ 
rant,  for  an  alleged  breach  of  the  peace  in 
his  presence,  it  was  proper  to  instruct  the 
Jury  that  the  officer  could  arrest  without  a 
warrant  only  for  a  breach  of  tbe  peace  act- 
ually being  committed  in  his  presence,  and 
if  no  such  breach  took  place  nntil  the  ar- 
rest was  made,  aud  then  only  In  resisting 
such  arrest,  the  resistance  was  Justifiable. 
—People  V.  Rounds.  (Mich.)  77. 

3.  AndiDSuchcaseitlspropertolns^ct 
tbe  jury  that  where  a  breach  of  the  peace 
is  committed  In  his  presence,  it  is  tbe  power 
aud  duty  of  an  officer  to  arrest  tbe  offender, 
for  the  purpose  of  taking  him  b«fore  a  mag- 
istrate.—Id. 

Information  for. 

8.  The  information  charged  that  defend- 
ant "did  obatruct,  resist,  and  oppose"  the 
officer  "in  the  lawful  execution  of  his  office 
In  attempting  to  arrest  respondent  for  be- 
ing then  and  there  drunk,  and  disturbing 
the  peace. "  At  the  time  of  the  alleged  o^ 
f  ense,  drunkenuess  was  not  an  offense  rec- 
ognised by  statute  or  ordinance.  Md, 
tliat  the  words  "being  drunk"  might  be 
treated  as  surplusage,  and  that  the  infor- 
mation substAutially  compUed  with  the  act 
(How.  Mich.  St.  g  tmiy  making  it  a  felony 
to  "obstruct,  resist,  aaid  oppose  officers  In 
(heir  lawful  acts,  attempts,  wid  efforts  to 
maintain,  pceaarvei,  and  keep  the  paaoe.*— 

Eridenoe. 

4.  In  a  trial  fot  resisting  an  officer  In  try- 
ing to  keep  the  peace,  where  evidence  bad 
been  admitted  that  defendant  bad  made 
some  disturbance  attbeplace  of  the  alleged 
offense  before  the  offiMr's  arrival.  It  was 
proper  to  iuttruct  the  jury  that  such  evi- 
dence had  no  bearing  as  against  defendant, 
and  also  to  allow  him  to  snow  that  he  iried 
tn  keep  good  order  at  the  ptaee,  before  the 
offloer  arrived.— Id, 
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Office  and  Officer. 

S«e  Attom4ff  Otneral;  CouiUu*,  1;  Munici- 
pal Oorporadoiu,  8-6;  Skerift  and  Con- 
«tahtu. 

Offlcen  da  facto,  tee  Bt»UtM»  and  Koftr^ 
S;  Judgt. 

XCesitting  ofieer.  fee  Obatnutiiiif  JtuUot. 

FABENX  ABB  0BIXJ3. 

See,  alBo.  Battardyj  Guardian  and  Ward; 

Infancy. 

JLotion  for  Berrloes. 

1.  In  an  action  for  labor  performed, 
■where  the  person  rendering  the  serTice  Is  a 
member  of  the  family  of  the  person  served, 
and  recefTing  support  therein,  as  a  c^lld. 
a  prenimptioa  arises  that  sach  serrlcet 
were  gratnltous;  and  before  the  person 
rendering  sncb  serTlce  can  recoTer,  the  ex- 
press  pruralse  of  the  party  served  must  be 
Bhovn,  or  such  facts  as  will  aathorlze  the 
ury  to  find  that  the  services  were  rendered 
n  Uie  expectation  by  one  of  receiving,  and 
by  the  other  of  making,  compensation 
therefor.  Following  BcuUy  t.  Scully's 
Ex'r.  S8  Iowa,  M8.— Cowtn  T.  MnsgraTe, 
(Iowa,)496» 

3.  A  defendaot  executor  was  permitted 
to  introduce  in  evidence  the  will  of  the  de- 
ceased, executed  after  the  alleged  service 
■ned  on  had  been  performed,  bequeathine' 
to  each  of  his  children,  inclodtng  plaintiff, 
the  sum  of  $50,  aod  the  balance  Of  his  es- 
tate to  certain  grandchildren.  error. 
—Id. 

Support  of  parent. 

8.  When  a  daughter  claims  pay  from  the 
estate  of  her  mother  for  board  furnished  to 
the  latter,  who  resided  with  tiie  danghter. 
no  promise  to  pay  can  be  Implied  In  favor 
of  the  claimant,  but  an  expectation  must 
be  shown  on  the  part  of  both  that  compen- 
sation should  be  rendered  therefor.  The 
claimant  must,  by  afflrmative  evidence, 
overcome  the  presumption  arising  from  the 
relationshiptbat  theywere  gratuitous;  but 
tbe  amount  to  be  paid  need  not  have  been 
expressly  agreed  upon.  —  McQarvey  v. 
Roods.  aowa.)488.» 

4.  Where  the  evidence  tends  to  prove 
that  a  mother  residing  with  her  daughter 
expected  to  pay  for  her  board,  ana  the 
daughter  expected  sbe  would,  and  Is  not 
clearly  insufficient,  a  verdict  allowing  the 
claim  against  the  estate  of  tbe  mother  will 
not  be  set  aside.— Id. 

PABTIBS. 

In  ejectment,  see  ^tatmmt,  & 

equity,  see  HqttUti,  7. 
Bubsiitation,  see  Ab^mmt  and  Buvioal,  % 


Beal  puty  In  interest. 

1.  A  mere  assignee  having  no  Interest  In 
tbe  result  of  a  suit,  but  who  obtains  an  as- 
signment  upon  a  promise  to  pay  the  as- 
signor the  amount  he  may  derive  there- 
from, cannot  maintain  the  action  under 
Code  Neb.  %  29,  providing  for  suit  to  be 
brought  by  the  real  party  in  interest. — 
Hoagland  v.  Van  Etten.  (Neb.)  8ft9. 

e.  One  with  whom  or  Id  whose  name  a 
contract  Is  made  for  the  benefit  of  another 
may  prosecute  an  action  thereon  fn  his  own 
name,  under  Gen.  fit.  Minn.  1678,  $  88,  e. 
69.— Lake  r.  Albert,  (Minn.)  1T7. 


Election  of  widow  between  homestead  and 
dower,  see  Appeal,  S7. 

liquidation  of  debts. 

1.  Partition  among  co-heirs  will  not  be 
decreed,  as  against  the  widow,  until  all  the 
debts  against  the  estate  are  settled.  — 
Thomas  v.  Thomas,  (Iowa.)  608. 

3.  An  uncontroverted  allegation  that  the 
personalty  is  sufficient  to  pay  all  the  debts 
against  the  estate  will  not  anthorize  a  de- 
cree for  partition.  The  extent  ol  such  in- 
debtedness must  be  judicially  ascertained. 


PASTNiaiBSHIF. 

Power  of  partner  to  bind  the  firm,  see  £m- 

itation  of  Actum*,  0. 

Existence. 

1.  Where  it  is  clear  from  tbe  articles  that 
the  parties  contemplate  an  immediate  com- 
mencement of  business  as  a  drm.  the  fail- 
ure of  one  of  them  to  pay  In  his  part  of  the 
capital  as  agreed  does  not  render  him  any 
the  less  a  partner  as  of  the  date  of  the  ex- 
ecution of  the  articles. — Bouthem  White 
Lead  Co.  v.  Haas.  (Iowa,)  494. 

2.  In  a  state  where  there  is  no  statute 
prohibiting  the  cariring  on  of  buainess  un- 
der a  name  or  an  abhrevlation.  other  than 
that  of  the  Individual,  as  in  Michigan,  there 
Is  no  necessary  presumption  that  when 
Co. "  Is  made  ase  of  after  the  dealer's  name, 
he  has  a  partner  or  partners,  or  that  such 
title  includes  more  than  one  person Bren- 
nan  v.  Pardridge,  (Mich.)  85. 

8.  In  a  suit  by  judgment  creditors  to  set 
aside  chattel  mortgages  on  firm  property 
on  the  ground  that  they  were  executed  by 
only  two  of  the  three  partners,  and  were 
therefore  ultra  viren  and  void,  admissions 
of  such  third  partner  that,  when  tbe  mort- 
gages were  given,  the  partnership  had  been 
terminated,  are  no  evidence  oi  that  fact 
as  agalnM  plaintiffs,  bnt  are  admissible 
onljr  to  dlsaedlt  his  testimony,  given  on 
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the  trial,  thtt  he  wm  thM  »  mwb&t.  — 

Southern  White  Lead  Co.  t.  Hue.  (Iowa.) 
404. 

4.  In  an  action  against  two  defendants 
as  partners,  the  eviaence  showed  that  one 
of  the  defendants  and  a  third  person  had 
been  runniag  a  liverv  stable, — defendant 
owning  the  stable,  ana  the  third  person  the 
horses;  that  the  other  defendant  bought 
out  the  third  person,  and  told  plsinttflf be 
had  made  the  purchase,  and  bad  assumed 
the  contracts  of  the  old  firm.  Seld,  that  a 
flnding  that  defendants  were  partners 
wuuld  not  be  set  aside.— J»ilEins  t. 
rows.  (Iowa,)  SIO. 

Firm  and  prirate  orediterB. 

6.  Where  a  firm  is  iosolveot,  the  partner- 
Ship  property  will  be  applied  to  the  part- 
nership debts,  and  a  creditor  of  a  member 
of  the  firm  cannot  be  paid  out  of  the  part- 
nerahip  property,  to  the  enliuion  of  cnd< 
Itors  of  tna  flrm.— Botbell  t.  OrimeB.(Keb.) 
892. 

6.  A  mortgage  of  partnership  goods,  giv- 
en to  secure  uie  sureties  on  a  bond  of  a 
member  of  the  firm  for  tbo  faithful  per- 
formanoe  of  his  duties  as  gaardian.  is  not 
STallable  as  against  crediton  of  an  Insolv- 
ent firm.— Id. 

7.  A  separate  creditor  of  a  member  of  an 
inaolvent  firm  obtained  judgment  against 
the  individual  partner,  and  levied  upon  all 
the  Ann  proper^,  bat.  before  sale  under 
the  execution  levy,  a  flrm  creditor  attached 
the  same  property,  and  afterwards  got 
judgment.  The  sheriff  sold  the  property 
on  tne  execution  in  favor  of  the  separate 
creditor,  and  held  the  proceeds  subject  to 
the  order  of  the  court.  On  petition  of  In- 
tervention by  the  firm  creditor,  hM,  that, 
as  the  flrm  creditor  bad  obtained  a  lien  on 
the  property  before  it  bad  been  appropri- 
ated to  the  debt  of  the  separate  creditor, 
tiie  proceeds  must  first  be  applied  in  pay- 
ment of  the  former's  debt,  and  that  it  was 
Immaterial  that  the  separate  creditor  had 
obtained  a  lien  flret,  so  long  as  the  property 
had  not  been  sold  before  the  lien  of  the 
flrm  creditor  attached. — Powers  v.  Powers. 
(Wis.  J  68.* 

8.  Since  the  fund  to  be  distributed  was 
in  the  hands  of  the  court,  and  no  persons 
were  interested  in  it  except  the  separate 
creditor  and  the  petitioning  flrm  creditor, 
the  rights  of  the  contesUng  crediton  to  the 
fund  could  be  determined  upon  petition, 
without  the  necessity  of  resortinv  to  an  ac- 
tion in  equity;  and  allegation  and  proof  of 
fraud  on  the  part  of  the  separate  creditors 
was  not  necessary  to  give  the  court  the 
right  to  proceed  by  petitiim.— 4d. 

Accounting. 

9.  In  a  suit  for  a  partnership  account,  it 
appeared  that  defendant  had  received  ail 


p^menta  made  to  t^mrtneiship.  Omt 

complainant  had  put  $83  into  the  businea 
in  the  first  instance,  and  bad  increased  that 
amount  by  a  sum  of  $60  and  certain  profits 
left  in  the  business  to  $103;  that  other 
profits  of  the  partnership  amounted  to 
$181.68.  and  losses  to  $66.6«,  ieavlDS  a  net 
profit  of  $114.67  MM  that,  under  tbia  ev- 
idence, complainant  was  entitled  to  receive 
one-haJf  of  the  net  profits,  aud  also  the 
amount  of  principal  put  in  by  him.  for 
which  sums  the  defendant  should  account. 
— Wingarden  v.  Verhage,  (Midi.}  801. 

10.  Plaintiff  and  defendant  entered  into 
a  Joint  speculation,  wbtoh  resulted  diaas* 
trously,  and  a  firm  In  which  defendant  was 
a  partner  failed.  By  agreement,  each  was 
to  bear  one-half  of  the  Toss,  but  the  capital 
stock  of  defendant's  firm  was  not  to  be 
considered  one  of  the  debts  they  were  to 
pay.  Heid,  that  defendant  was  entitled  to 
credit  for  Uie  amounthe  bad  withdrawn  of 
capital  and  profits  from  the  firm  prior  to 
the  deal,  and  had  invested  in  it;  and  plain- 
tiff, to  credit  for  all  moneys  due  him  in  the 
hands  of  defendant,  who  managed  the 
deals,  at  the  beginniiu{  of  the  speculation, 
and  for  money  contributed  by  bim  in  the 
settlement  of  the  loss:  and  the  difference 
between  his  credits  and  the  total  loss  would 
show  defendant's  contribution. — Wells  v. 
McGeoch,(Wis.)769. 

11.  In  a  settlement  of  transactions  be- 
tween plaintiff  and  defendant,  the  latter 
overstated  the  amount  of  money  advanced 
by  him,  apd  understated  the  amount  ad- 
vanced by  the  plaintiff.  Meld,  that  such 
representations  were  fraudulent,  whether 
defendant  knew  tbem  to  be  untrue,  or,  be- 
ing ignorant  of  the  real  facts,  assumed  to 
know  facta  adverse  to  plainUff  which  had 
no  existence.— Id. 

IS.  naintiff  had  for  a  long  time  Joint 
transactions  of  great  magnitude  witb  de- 
fendant,  in  whom  he  had  unbounded  con- 
fidence, and  to  whom  be  had  trusted  their 
entire  management.  The  busineM  was 
done  by  defendant's  flrm  in  Chicago,  but 
the  accounts  were  sent  to  his  llllwanlcee 
bouse,  and  plaintiff  bad  free  access  to 
them.  Held  that,  in  a  settlement  between 
them,  plaintiff  was  not  guilty  of  negligence 
in  relying  upon  the  statements  of  defend- 
ant as  to  the  amounts  of  money  advanced 
by  each  of  them  in  Qtese  matters.— Id. 

Dieaolution. 

18.  In  an  action  upon  a  partnership  note, 
it  was  shown  that  the  partnership  was  dis- 
solved prior  to  the  execution  of  the  note, 
but  that  no  notice  of  such  dissolution  was 
given  to  the  payee.  Meid  that,  in  the  sb- 
sence  of  such  notice,  all  the  members  of 
the  firm  were  eh^eable.  notwithaUnd- 
ing  the  dissolutioiu-^enient  t.  dement, 
(Wis.)  17. 
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14.  Plaintiff  sued  defendant*,  M  eopwt- 
nen,  npoo  an  account  for  work  and  labor. 
It  appeared  that  defendants  were  in  part- 
nersnip  till  within  a  short  time  of  plain- 
tiff's  engagement;  that,  at  the  time  of  anch 
engagement,  the  defendant  who  appeared 
and  defended  the  action  abowed  nim  his 
'worfc;  that  the  tools  and  apparatus  of  the 
partDersblp  remained  unchanged;  that  the 
DUfliness  was  still  carried  on  In  the  partner- 
ship name;  aad  that  nothing  was  done,  no- 
tU  after  plaintiff  had  rendered  hii  aerTlces, 
to  Doti^  third  persona  that  the  psrtner- 
Bblpwas  dissolved.  H^,  sufficient  to  sap- 
port  a  finding  of  a  continuance  of  the  part- 
nership as  to  third  persona.— Bold  T.Fraser. 


15.  Where,  by  the  terms  of  the  articles, 
the  partnership  is  to  continue  for  fire  yaart, 
the  presumption  is  that  it  remained  In  force 
for  that  lenKth  of  time,  and  the  harden  to 
show  an  earlier  diasolutfoo  is  upon  those 
setting  it  up.  Proof  that  the  partners 
agreed  between  themselves  that  tile  con- 
tract shovld  be  rescinded,  and  that  one  of 
the  partners  should  remain  on  a  salary,  is 
nut  safficient  to  rebut  sucb  presumption, 
where  such  partner,  afterwards,  coslinued 
to  exercise  the  same  authority  and  control 
in  the  management  as  before,  and  where 
the  books  show  no  credits  for  his  servlcea. 
— Sottthem  White  Lead  Co.  t.  Haas,  (Iowa,) 

m. 

BurvlTlng  partner. 

16.  W.,  an  individual  trader,  was  carry- 
ing on  business  under  the  name  of  **  Thomas 
Walsh  &  Co. "  Three  days  after  bis  death, 
defendant  went  to  his  store,  and  there 
bought  goods  to  a  large  amount,  which 
were  deuTered.  Psymcat  was  made  by  a 
check,  which  was  first  drawn  to  "Thomas 
Walsh  &  Co.,"  but  afterwards  changed  by 
defendant  to  one  running  "to  bearer, "  this 
being  done  on  account  ofW.'s  death.  The 
check  was  cashed  by  W.'s  book  keeper,  who 

{laid  over  the  monev  to  the  widow.  The 
alter  refused  to  deliver  It  to  the  admin- 
istrator, who  thereupon  brought  trover 
against  defendant  for  the  goods.  The 
estate  was  insolvent.  There  had  been  pre- 
vious dealings  between  W.  and  defendant. 
Ht!d,  that  defendant  was  liable,  notwith- 
standing his  alleged  belief  that  he  was  bay- 
ing from  a  surTlving  partner  of  W.-— Bren- 
nau  V.  Pardrid^,  (Hich.)  89. 

Aotions  by. 

17.  Where  a  note  payable  to  order  is  In- 
dorsed by  the  payee,  and  transferred  to 
two  persons,  who  bring  an  action  thereon 
as  "  H.  &  A.  F.  R. .  partners, "  etc. ,  held  that 
plaintiffs,  being  the  lawful  holders  of  the 
note,  if  not  partners,  could  in  their  Indi- 
Tidnal  names  maintain  an  actloB  thereon  as 
"H.  A  A.  F.  R. Walgamood  t.  Bandolph, 
(Neb.)  817. 


FATSQfIS  FOB  INVJUI* 

Assignment  by  parol. 

A  parol  agreement  to  assign  a  patent- 
right,  which  both  parties  to  the  agreement 
have  shared  the  expense  of  procuring,  is 
good,  and  specific  performance  thereof  will 
be  granted  in  equity,  "notwithsUndingthe 
provisions  of  Rev.  Bt.  V.  S.  §  4898,  that  pat- 
ents shall  be  aseigiiable  In  law  by  an  Instru- 
ment In  writiog?*— Searle  v.  Hill,  (Iowa,) 

PATMJANT. 

Bee,  also,  Accord  and  SaHafactUm;  Compro- 

mite;  IteleoM  and  DiMcharge. 
On  Sunday,  see  BvMda^. 

Evldenoe. 

1.  In  an  action  to  recover  money  received 
by  defendant  as  agent,  and  alleged  to  have 
been  retained  by  him,  the  evidence  of  de- 
fendant was  to  the  effect  that  immedi- 
ately after  receiving  the  money  he  had  paid 
the  same  to  plaintiffs  by  a  draft  sent  to 
their  place  of  business;  that  he  had  re- 
ceivea  a  receipt  for  the  same,  which  had 
been  destroyed  when  his  place  of  business 
was  burned  out.  This  evidence  was  wholly 
uncontradicted.  Hdd,  Insufficient  to  sus- 
tain a  verdict  for  plaintiff.— Hammond  v. 
Jewett,  (Neb.)  188. 

S.  In  an  action  by  a  surviving  partner  foi 
legal  services  rendered  by  the  linn  to  de- 
fendant in  relation  to  defendant's  land  at 
T.,  defendant  produced  a  receipt  dated 
more  than  a  year  before  said  alleged  serv- 
ices, signed  by  the  deceased  partner  and 
purporuog  to  be  "  in  full  for  the  trip  to  T-  ;* 
and  another  witness  without  giving  dates, 
testified  to  an  admission  by  deceased  that 
the  account  mentioned  in  the  receipt  was 
paid  In  full.  HeJd.  that  an  instruction  that 
the  receipt  went  as  far  as  it  read,  except  as 
explained,  or  modified  by  the  acts  or  words 
of  the  parties,  and  that  It  was  sufficient  In 
connection  with  the  admission.  If  that  were 
believed,  to  show  a  settlement  In  full,  was 
erroneous.— Baldwin  v.  Clock,  (Mich.)904. 

8.  Payment  is  a  matter  of  defense,  and  a 
charge  that  plaintiff  must  not  only  prove 
his  claim,  but  that  it  la  unpaid.  Is  error. — Id. 

PrenumpticHi. 

4.  Bait  was  brought  In  1886  on  a  note 
■hade  in  1878.  A  payment  had  been  made 
npon  It  in  1878.  Defendants  had  failed  In 
business,  and  compromised  with  their  cred- 
itors. Held,  that  the  burden  of  proof  was 
on  defendants  to  prove  payment,  and.  In 
view  of  ali  the  circumstances,  the  lapse  ol 
time  was  not  entitled  to  much  oonsidera- 
tion  as  a  presusaptlon  of  payment-— Walker 
V.  RaisaU,  (lowa,>'i4&. 
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Aoo«ptano«  of  negotSalSe  vAP&6. 

5.  An  attorney,  baving  a  mortf^nge  in  his 
bands  to  collect,  received  a  check  for  it, 
wbtch  he  placed  io  hts  bank  to  bU  credit. 
The  check  waa  paid  by  the  bank  on  which 
Itwaa  drawn.  Jleid,  that  it  was  a  payment 
of  the  mortAace.  —  Uarbach  t.  CoItid, 
(Iowa.)  668. 

Pension. 

Exemption  of  pension  money,  see  CanttSlu- 
Uonat  Lav,  6. 

FItBADZNCI* 

See,  also,  Pamaget,  7,  8:  GamUhmini,  S; 
lAbel  and  Slander,  9:  N^gUgcnu,  9, 10;  Ne- 
gotiable IiutrumenU,  8,  4;  Trupatt,  S. 

Amendment,  see  Trial,  17. 
Answer,  denial  and  connter-cl*fm,  see  8$i- 
off  a?id  Counter' Claim,  1,  3. 

 sufficiency,  see  Mortgaget,  16. 

Bill  of  particulars,  see  Auumptit,  2,  8 
Complaint,  see  Corporatiana,  4 
Joinder  of  causes,  see  Ae^on,  1, 2;  J7fu%,  6. 
Pleading  and  proof,  see  Awtm^it,  4. 

Petition. 

1.  Id  aa  action  on  a  contract  giving  to 
plaintiff,  aa  rent,  tbe  balance  after  certain 
payments  were  made,  a  petition  falling  to 
aver  that,  after  making  such  payments,  a 
balance  remained  in  defendant's  bands,  is 
demurrable. — Chicago.  B.  &  Q.  IL  Co.  v. 
Burlington  &  M.  Elevator  Co.,  (lows,)  654. 
Demurrer. 

3.  The  tiling  of  an  answer  by  which  Is- 
sue is  joined  upon  all  the  averments  of  the 
petition  Is  a  waiver  of  exception  to  the  de- 
cision of  the  court  in  overruling  a  special 
demnrrer.— Singer  Manaf  g  Co.  v.  HcAI- 
lisler.  (Xeb.)  181. 

Anaver. 

S.  Under  a  general  denial  of  a  complaint 
alleging  that  defendant  hired  plaintiff  to 
work,  and  aneed  to  pay  him,  defendant 
ma^  prove  that  he  made  the  contract  of 
hiring  as  agent,  and  disclosed  his  princi- 
pal to  plaintiff.— Bcone  t.  Amos,  (Minn.) 
&75. 

4.  In  an  action  for  the  value  of  a  cow, 
plaintiff  alleged  that  the  animal  died  in 
consequence  of  the  negligence  of  defend- 
ant's servant.  Defendant's  answer  alleged 
"that  of  the  alleged  negligence  of  said 
[servant,}  and  the  death  of  said  cow,  tite 
defendant  has  no  knowledge  or  Informa- 
tion to  form  a  belief  that  said  cow  died  In 
consequence  of  such  negligence,  and  there* 
fore  denies  the  same.'*^  Meid  that,  under 
Code  Iowa,  ^  3656.  par.  8,  the  answer  put 
upon  plaintiff  the  burden  of  proving  that 
"said  cow  died  of  such  negugence,"  but 
that  the  allegation  that  the  aemnt  was 


SailtT^  of  the  negllgenoe  charged  vras  to  be 
eemed  trae. —  Bevre  v.  Aoams,  (Iowa-/ 
401. 

 Notice  of  defense. 

6.  Under  the  Michigan  practice.  (How. 
St.  g  7863.)  notice  of  an  intended  defense 
must  be  given  wherever  the  common  law 
would  require  a  special  plea. — Rawlingsv. 
Cole,  (Mich.)  «6. 

Motion  to  make  more  definite  and 
oertain. 

6.  The  fndefinitenesa  or  nncertaintj  to 
be  relieved  against  on  motion,  Is  only  such 
ae  appears  on  tbe  face  of  the  pleading  it- 
self, and  not  an  uncertainty  arising  from 
extrinsic  facts  as  to  what  partlealar  evi- 
dence mar  be  prodnced  to  support  it:  fol- 
lowtog  Lee  v.  Railway.  34  Minn.  S9S.  25 
W.  Rep.  899.— Todd  v.  Hinneapolit  A  St 
L.  Ry.  Co.,  (Minn.)  Su 

Hotioii  to  strike  ont. 

7.  In  an  action  by  a  mortgagee  of  per- 
sonal property  to  recover  the  same,  the  de- 
fendant answered  by  general  deni&l.  i)a 
motion  to  strike  out  as  sham,  defendant 
made  affidavit  that  she  had  purchased  tbe 
property  with  actual  notice  of  tbe  exist- 
ence of  the  mortgage,  but  on  the  represen- 
tation by  the  mortgagor  that  the  mortgage 
would  never  be  enforced.  Held,  that  a 
motion  to  strike  out  the  answer  aa  sham 
was  properly  sustained. — Stevens  t.  Hc- 
Hillao,  (Minn.)  878. ' 

Beply. 

8.  Defendant  in  his  answer  pleaded  a 
settlement.  Plaintiff  in  reply  denied  the 
allegation  of  settlement  of  all  claims  ex- 
cept in  the  manner  herein  set  forth,"  and 
then  set  forth  at  length  the  circumstances 
of  tbe  settlement,  but  omitted  the  essential 
I'lements  of  a  defense  of  fraud  and  decciL 
Held,  that  the  admissions  in  the  reply  con- 
trolled the  denial,  and  thus  confessed  the 
answer,  and,  having  failed  to  property  set 
up  matter  in  avoidance,  defendant  was  en- 
titled to  Judgment  on  the  pleadings. — Gaff- 
eny  v.  St.  Paul,  TA.  &  M.  Ry.  Co.,  (Minn.) 
728. 

Amendment. 

9.  In  an  action  on  an  insurance  policy, 
an  appeal  having  been  taken  and  the  case 
sent  back  for  a  new  trial,  defendant,  at  the 
first  opportunity,  asked  leave  to  amend  so 
as  to  make  plaintiff's  title  to  the  properly 
material,  the  defect  in  the  answer,  in  this 
respect,  having  been  brought  out  on  ap- 
peal. JJeld.  tbat  it  was  error  to  refuse 
such  leave.— Pangboru  v.  Continental  Ing. 
Co.,  (Mich.)  814. 

Variance. 

10.  A  bill  of  goods  alleged  to  hare  been 
wrongfully  taken  waa  miuia  a  part  of  the 
petition.  Evidence  of  articles  not  Included 
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vas  tntrodneed.  bat  no  fomal  amendment 
of  the  petitloD  appeared  to  bare  been  al- 
lowed. &ld.  as  It  fullv  appeared  that  tbe 
court  admitted  the  evidence  on  the  ground 
that  an  amendment  had  been  fliea,  and 
counsel  did  not  call  attention  to  the  omis- 
sion, the  objection  could  not  be  made  on 
appeal.— Kuhn  v.  GuBtaf«oa,(Iowa.)660. 

11.  In  an  action  against  partners  for 
serrices  rendered,  plaintiff  alleged  that  he 
bad  woiked  (or  defendants  for  a  certain 
period.  The  evidence  showed  that  -a  por- 
tion of  thia  time  he  had  worked  for  one  of 
the  defendanta  and  a  third  penioD.  HM. 
that  thia  was  a  variance,  which  must  be 
•objected  to  on  the  trial.— Jenkins  t.  Bar- 
rows, (Iowa,)  510. 

Waiver  of  defiaotfl. 

12.  Where  an  action  1b  bronght  by  par- 
ties hy  the  Initials  of  their  Cbrfatlan  names, 
instead  of  the  names,  tbe  remedy  of  the 
adverse  party  la  by  motion  to  require  the 
full  Christian  names  to  be  set  out  in  the 
pleading,  and,  unless  sach  objection  is 
made,  it  will  be  waived.— WBlgamood  v. 
Randolph.  (Neb.)  217. 

18.  A  petition  sufBcient  to  appriee  de- 
fendant of  the  nature  of  the  claim,  and  of 
the  relief  sought,  thouirh  unskillfully 
drawn,  cannot,  under  the  Nebraska  Code, 
"be  assailed  after  verdict. — Hoke  v.  Halver- 
Atadt.  (Neb.)  204. 

POOB  AND  POOR  Z^AWS. 

Duty  of  poor-master. 

In  an  action  against  a  county  poor-mas- 
ter for  neglect  in  not  properly  caring  for 
plaintiff  while  in  his  charge.  It  was  claimed 
in  defense  that  plaintiff  was  brought  to  tbe 
poor  farm  witnout  authority  from  the 
proper  oftioers  of  the  county,  and  during 
the  absence  of  defendant;  and  that  de- 
fendant was  not  reouired  by  law  to  receive 
'Or  care  for  him.  lieid.  that  the  fact  that 
plaintiff  was  received,  and  care  bestowed 
upon  him  by  defendant,  made  defendant 
responsible  for  such  care  and  attention  as 
•ordinary  prudence  required.  Whether  such 
■care  were  given  was  a  question  to  be  sub- 
mitted  to  tne  Jury.— Meier  v.  Paulaa,(Wi8.) 
.801. 

POWJAUS. 

Hortgage  power  of  lale,  see  Mor^/aget,  31- 
20. 

Couatruotion. 

A  power  of  attorney  "to  grant,  bargain, 
.aell,  and  convey  any  and  all  personal  or 
real  property,"  gives  authority  to  sell  and 
-convey,  by  assignment  of  tbe  certificate 
.of  sale,  the  interest  of  a  purchaser  at  a 
mortgage  aale  during  the  period  of  redemp- 
ttion.— Cooper  t.  JTiake,  (Mlna.)  468. 


FBAcncoB  nr  orvnj  oasbs. 

tAso,  AeHom;  AT^ptal.  14-23;  dmlmu- 
ane»;  Cotta;  Bxeept»oru,£iUof;  Judgment; 
Jury;  New  Trial;  Partie*;  Plmtding;  Hat 
Ogr  and  Counter- Olatm:  Trial;  Vmua  i» 
(XtU  Caaet;  Witnett;  WritB, 

Filing  complaint. 

In  an  action  against  a  non-resident,  the 
complaint,  affidavit,  and  order  of  publica- 
tl on  were  indorsed:  "County  Court,  Pond 
du  Lac  County.  Wis.  FOed  May  14,  1886. 
J.W.WATBON.Clerk,"— butthey  were  never 
left  in  the  office  of  the  clerk  of  the  court, 
but  were  kept  by  plaintiff's  attorney  in  his 
office.  Rev.  St.  Wis.  S  26M.  provldeB  that 
an  order  of  publication  Bhali  be  based  on  a 
complaint  drily  verified  and  filed.  Jleld.  that 
It  was  not  such  a  filing  as  is  required  by 
the  statute.— Witte  v.  Meyer,  (Wis  )  25. 

PBINOIFAIj  aetd  aqent. 

Insurance  agents,  see  /niuranctf,  6-10. 
Real-eetate  agents.  Bee  FaeionandBrekert^ 
Rights  of  principal,  see  TVunfi.  1. 

Proof  of  agenoy. 

1.  Agency  cannot  be  proved  by  general 
reputation. — Gravesv.  Horton,  (Ininn.)5(i8. 

2.  M.,  the  agent  of  an  insurance  com- 
pany, resigned  his  agency,  and  asked  the 
appointment  of  bis  Bon  in  his  place,  saying 
that  the  work  of  the  latter  would  be  under 
hisimmedintesupervision.  Another  agent, 
through  whom  tiiis  was  communicated  to 
tbe  company,  added  that  the  business 
would  run  the  same  as  before,  but  that  be, 
M..  "desires  his  son  to  learn  the  business, 
and  have  some  responsibility,  and  takes 
this  method. "  The  son  was  thereupon  ap- 
pointed. Held,  that  the  evidence  justified 
the  finding  that  M.  had  still  authority  to 
act  for  the  company. — Ganser  v.  Fireman's 
Fund  Ins.  Co., .(Minn.)  584. 

Aathority  of  agent. 

8.  A  quantity  of  hams  having  been 
shipped  to  plaintiff  by  defendant,  a  book- 
keeper in  defendant's  employ  sent  a  tele- 
gram warranting  the  hams,  and  signed  de- 
fendant's name  to  it.  Held,  that  no  au- 
thority to  make  the  warranty  could  be 
implied  from  his  emjployment,  and  defend- 
ant was  not  bound— Forcheimer  v.  Stewart, 
(Iowa,)  148. 

4.  It  la  immaterial  that  tba  wamntT  was 
made  by  telegram.  The  ordlnair  rules  of 
agency  are  applicable  to  telexrams  as  to 
other  writing^.— Id. 

0.  Defendant  transmitted  money  to  par- 
ties to  invest  in  real  estate,  taking  title  in 
his  name  to  build  houses  thereon,  sail  md 
convey;  they.tobaveariiarelntheprodts, 
when  the  land  was  soUt  aad  gnarantying 
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the  retorn  of  ths  moDflT  wnt  that 
an  attorney,  having  no  Knowledge  of  the 
contract,  could  9u«  the  principal  for  aerr- 
ic«B  rendered  in  tawanfts  ana  examining 
titlea,  relyinff  upon  the  apparent  authority 
of  hie  agents.— Haaou  t.  Taylor,  (Minn.) 
474. 

Batifloation. 

6.  Id  an  action  to  recover  for  goods  eold 
and  delivered,  plaintiff  claimed  that  some 
of  them  were  ordered  by  an  a^nt  of  de- 
fendant The  evidence  tended  to  show  a 
ratiflcation  of  the  alleged  agent's  acta. 
Held  that,  on  appeal,  the  extent  of  hie 
original  authority  would  not  he  inquired 
Into. — Montague  v.  Dougan,  (Mich.)  840. 

7.  The  fact  that  defendant  accepted  pay- 
ment of  the  purchase  money  from  plaintiff 
does  not  bind  him  to  the  warrant*  made 
by  an  agent,  or  constitute  a  ratiflcation. 
It  appearing  that  the  contract  which  de- 
fendant made  with  plaintiff  was  different 
from  that  made  by  the  agentwilh  plaintiff, 
defendant  is  to  be  considered  as  accepting 
and  claiming  the  money  under  the  contract 
which  he  had  made. — Forcheimer  t.  Stew- 
art (Iowa,)  148. 

6.  An  agent  was  authorized  by  his  prin- 
cipal to  sell  lands  upon  certain  terms  that 
equal  payments  should  be  made  in  one, 
two,  and  three  years.  The  written  contract 
of  sale  actually  made  by  him  varied  from 
these  terms  in  certain  particniars.  He  no- 
tified his  principal,  who  was  a  non-resident 
of  the  Bale,  and  sent  to  the  latter  a  deed 
for  execution,  and  also  a  purchase-money 
mortgage,  with  notes,  reaoy  for  execution 
by  the  purchaser,  showing  the  terms  of  the 
purchase  as  agreed  on  for  his  inspection. 
These  were  received  and  acknowledged  by 
the  principal,  who  made  no  objection  to 
the  modification  in  the  terms  of  payment 
and  promised  to  return  them  after  submis- 
sion to  his  counsel.   While  he  held  the  pa- 

Eers,  the  purchaser  notified  the  agent  tnat 
e  would  accept  the  title  as  It  was,  and  that 
he  was  ready  to  complete  the  purchase. 
The  vendor  subsequently  refused  to  make 
the  sale,  or  proceed  further  under  the  con- 
tract. Held,  that  the  contract  as  made  was 
ratified  by  him,  and  that  the  purchaser  was 
entitled  to  a  specific  performance  thereof. 
-Dana  v.  Turlay,  (Minn.)  860. 

Bights  of  prineipal. 

ft.  S.  appointed  her  husband  faerattomey 
in  fact  to  sell  and  convey  certain  real  es- 
tate. The  power  of  attorney  was  filed  for 
record  June  0,  1886.  On  the  same  day  the 
husband,  as  attorney,  conveyed  the  prem- 
ises to  one  Knight,  who  immediately  re- 
conveyed  to  the  husband.  On  July  9, 1886, 
the  husband  conveyed  to  defendant,  and 
on  July  37, 1886,  8.  conveyed  to  plaintiff. 
IMd,  that  the  conTeyance  to  Knight,  and 
by  him  to  the  husband,  were  on  their  face 


frandnlent  and  absolutely  void,  and  could 
be  avoided  by  an  ae^n  of  ejectment — 
HcEaTT.  WilUanui,  (Mich.)  198. 

10.  When  one  agrees  to  act  as  agent  of 
another  in  buying  stock,  he  is  boand  to  de- 
liver only  shares  bought  under  anch  agree- 
ment; hot.  if  he  deliver  other  ahares.  he  is 
bound  to  deliver  them  at  theprice  iwidfor 
those  purchased  as  agent — Kejm  t.  End- 
ley.  (Iowa,)  666. 

11.  In  an  action  to  recoTor  money  allege 
to  hare  been  obtained  by  defendant  by 
false  representations  as  to  the  price  pu& 
by  him  for  mining  stock  as  plaiDtlfTs  agent 
the  issues  were  as  to  the  agency,  and 
whether  the  shares  delivered  by  defendant 
were  those  contemplated  fn  the  agreement 
The  court  permitted  defendant  to  teati^  as 
to  the  purchase  of  other  shares,  prior  to 
the  agreement,  at  the  price  charged  plain- 
tiff, and  instructed  the  jury  that  plaintiff 
could  not  recover  unless  defendant  was 
acting  as  his  agent  when  hepurchased  the 
shares  in  question:  that  defendant  would 
only  be  bound  to  deliver  such  stock  as  he 
purchased  subsequent  to  the  agreement: 
and  that  If  they  snould  find  that  the  shares 
delivered  were  in  fact  owned  by  defendant 
before  the  agreement  they  should  disre- 
gard certain  evidence  of  plaintiff  tending 
to  show  the  price  paid  for  atock  after  the 
aereemeot  The  Jury  found  for  defendant 
Held,  that  as  they  would  understand  from 
the  court's  rulings  that  plaintiff  could  not 
recover,  even  though  he  had  proved  the 
agency  and  the  fact  that  the  purchase  was 
made  as  agent,  if  the  shares  delivered  were 
not  part  of  that  purchase,  the  verdict  did 
not  necessarily  determine  Uie  question  of 
agency,  and  that  defendant  could  not  claim 
that  the  exclusion  of  testimony  as  to  the 
price  paid  while  acting  as  agent  was  error 
without  prejudice. — Id. 

IS.  Plaintiff  offered  to  prove  that  in  a 
transaction  with  a  witness  who  had  pur- 
chased like  stock  of  defendant  under  an 
agreement  to  pay  the  price  paid  by  de- 
fendant, witness  had  originally  paid  one- 
half  the  price  paid  by  plaintiff,  and  that  sub- 
sequently, having  been  accused  of  charg- 
ing more  than  he  paid  for  the  stock,  de- 
fendant returned  to  witness  a  portion  of 
the  money.  SeU  that,  while  inadmissible 
as  to  the  question  of  defendant's  motive, 
the  evidence  was  material  as  tending  to 
i^ow  the  price  actually  paid  by  him  for 
plaintiff's  stock.— Id. 

PBmCIPAIi  AKB  STJBKTY. 

Bee,  also,  Ouarantg;  H^otlablg  Inrtru- 

fwnu,  2. 

Bnvs^A^  generally. 

1.  An  action  was  brought  on  the  special 
bond  of  the  oonntj  treasurer  of  Milwaukee 
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coQDty  iriTen  to  secure  the  proper  manage- 
ment of  the  court-house  funds.  The  evi' 
dence  failed  to  show  that  the  fauds  misap- 
propriated in  Febniarr,  1874.  were  ever 
replaced.  Held,  that  the  transfer  of  the 
foods  of  the  account  to  the  county  general 
fond,  under  the  act  of  March  S7, 1874.  was 
a  mere  formal  transfer,  and  that  the  sure- 
ties  on  the  special  bond  vere  liable  for  the 
deficit. — County  of  MUwaakee  Scban- 
deiu.JWifl.)887. 

3.  The  sureties  on  the  general  bond  of 
the  treasurer  of  Milwaukee  county  cannot 
be  held  responsible  for  the  Baffl-keeping 
and  dlBburRemeot,  according  to  law,  of  the 
special  court-house  funds,  for  the  proper 
handling  of  which  a  special  bond  was  re- 

i aired  by  P.  A  L.  Laws  Wis.  1871,  c.  400,  § 
. — Id. 

Difloharge  and  release. 

8.  Here  neglect  to  bring  suit,  or  take 
active  efforts  to  collect  the  note  of  the 
principal  maker  at  the  request  of  the  snrety, 
IB  insufficient  to  discbarge  the  latter. — Ben- 
edict V.  Thoe,  (Minn.)  10.* 

4.  Codelowa.gSlOS.providesthafwhen 
■  person  bound  as  securi^  for  another 
'  *  *  apprehends  that  the  principal  is 
about  to  become  innolveni,  or  to  remove  per- 
manently f rpm  the  state,  without  dlacharg- 
ing  the  contract,  •  •  •  hemaybywrit- 
ing  require  the  creditor  to  sue  upon  the 
same,  or  permit  the  surety  to  sue  upon  the 
same."  In  an  action  upon  a  note,  the  evi- 
dence showed  that  defendant  served  such 
notice  upon  plaintiff,  and  was  refused;  the 
principal  having  become  insolvent  prior  to 
the  request.  The  court  rendered  judg- 
ment in  favor  of  defendant,  for  costs. 
Held  no  error;  the  evidence  not  showing 
that  the  principal  was  insolvent  at  the 
time  of  service.— Grabam  v.  Bush,  (Iowa.) 
318* 

5.  Defendant  signed  a  note  as  surety,  but 
its  acceptance  whs  refused  unless  a  third 
person  would  sign  it,  which  the  latter  did, . 
witliout  knowledge  or  consent  of  defend- 
ant, and  the  note  was  then  accepted.  Held, 
that  this  was  not  such  alteration  of  the 
contract  as  would  avoid  defendant's  liabil- 
ity.—Id. 

Prostitution. 

Abduction  for  purposes  of,  see  Abduction, 
1.  3. 

FUBUO  liANDS. 

Homestead  entry,  relinquishment,  see  Ne- 
gotiable Intirumontt,  1. 
Incumbrance  before  Imu«  of  patent,  see 

Mechanic^  Lunt,  1. 

Homestead  entries. 

1.  Plaintiff  settled  upon  oartain  land  in 
1867,  and  in  1873  filed  an  application  to  en- 
V.86K.W. — 64 


ter  it  as  a  homestead.  At  that  time  the 
title  of  the  land  had  vested  in  a  railroad 
company  under  the  railroad  grants.  Heid 
that,  prior  to  bis  applicaLion.  he  was  in  pos- 
session by  sufferance  only,  aod  neither  his 
occupancy  nor  anything  asid  b^  the  local 
land-office  could  prejudice  the  riglits  of  the 
railroad  company. — Kiteringham  v.  Blair 
Town  Lot  &  Land  Ck>.,  (Iowa.)  502. 

a  Plaintiff  settled  upon  govemnent  land 
in  1667,  and  applied  to  the  land-offlce  In 
1672,  claiming  the  right  to  enter  it  a*  a 
homestead,  but  omitted  to  insert  in  his  ap- 
lication  one  40-acre  tract.  Held,  that  hia 
right  and  title  tiiereto  have  failed.— Id. 

BeservationB. 

8.  The  act  of  the  Nebraska  territorial 
legislature  of  March  7, 1865,  entitled  "An 
act  defining  the  boundaries  of  counties 
therein  named,  and  for  other  purposes. "  in 
so  far  as  it  dednes  the  boundarieB  of  Black- 
bird county,  is  inoperative  and  void,  as  be- 
ing in  violation  of  the  act  of  congress  ap- 
proved May  80,  1854,  entitled  "An  act  to 
organize  the  territory  of  Nebraska, "  and 
which  reserved  from  within  the  boundaries 
of  the  territory  tiie  Indian  reservation  of 
which  said  Blackbird  county  was  a  part- 
State  T.  Thayer,  (Neb.)  800. 

OUIETINa  TITLE. 

When  maintainable  —  Apparent  in- 
validity. 

1.  An  action  to  remove  a  cloud  upon  title 
is  not  maintainable  where  the  alleged  in- 
validity of  the  instrument  complained  of  is 
appareniupon  its  face.  Mitchell,  J.,  dis- 
senting.—Maloney  V.  Finnegan,  (Minn.) 738. 
 Void  judgment. 

2.  A  plaintiff  asserting  title  by  mortgage 
foreclosure  is  not  entitled  to  relief  as  to  a 
void  jodgment  recovered  against  the  mort- 
gagor subsequent  to  the  recording  of  the 
mortgage;  the  time  for  enforcing  the  Judg- 
ment by  redeeming  from  the  foreclosure 
sale  having  expired,  and  no  apparently 
valid  redemption  having  been  made. — Id. 

KAIItBO  AI>  OOUPANIES. 

See,  also,  Oarriert;  Sorte  and  Street  Sail- 

roads. 

ConBtruction  of  road,  see  Subteription. 
Negligence,  injuries  to  passengers,  see  Oar 
neri.  6-10. 

 injuries  to  employes,  see  Afaeter  and 

Sorcant,  »-38. 
 stock-killing  cases,  assignment  of  right 

of  action,  see  AuignmeiU,  1. 

Begalation  of  rates. 

1.  Where  a  railroad  company  demurred 
to  an  alternative  writ  requiring  it  to  reduce 
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Ita  ratet  and  charges  to  conform  to  an  or- 
der of  the  Nebraska  board  of  trAosporta- 
tion,  and  denied  the  power  of  the  board  to 
reduce  such  rates  and  charses.  AVd,  that 
the  court  woald  determine  the  question  of 
the  power  of  the  board  to  make  the  order 
in  question  before  entering  upon  an  exam- 
Ination  of  the  facts,  and  therefore  woald 
not  permit  tha  demnrrw  to  be  withdrawn. 
—State  T.  Fremont,  B.  ft  M.  V.  R.  Go., 
(NebJ  118. 

5.  The  Nebraska  act  to  regulate  railroads 
and  prevent  unjust  discrfmlnationB,  ap- 
proved March  81. 1687,  providesthatallthe 
charges  made  for  service  rendered,  or  to  be 
rendered,  by  any  railway  company  in  the 
state,  in  the  transportatfon  of  passengers 
or  property,  shall  be  reasonable  aod  just, 
and  every  unjust  and  unreasonable  charge 
for  such. service  is  prohibited  and  declared 
to  be  unlawful;  and  requires  such  railway 
company  to  print  and  keep  for  public  in- 
spection, ichedulei  showing  the  rates  and 
fares  and  charges  which  have  been  estab- 
lished and  are  In  force  at  the  time  upon 
such  railroad.  S«ld.  that  the  board  of 
transportation  has  authority  to  determine 
in  the  first  iDstance  what  are  Just  and  rea- 
sonable charges  for  the  services  rendered, 
or  to  be  rendered,  on  aucfa  railway.— Id. 

8.  The  act  in  question  prohibita  any  pref- 
erence or  advantage  to  any  particular  per- 
son, company,  corporation,  or  locality,  or 
any  particular  description  of  traffic  In  any 
respect,  or  to  sobject  any  particular  per- 
son, company,  firm,  corporation,  or  locali- 
ty, or  any  parttcnlar  description  of  traffic 
to  aoy  prejudice  or  disadvantage  in  any 
respect,  and  places  the  general  supervision 
of  all  railroads  within  the  state  in  the 
board  of  transportation,  and  retfoires  it 
'carefully  to  investigate  any  complaint  made 
in  writing,  and  under  oatb,  concerning  any 
unjust  discrimination  against  any  person, 
firm,  corporation  or  locality,  eitherin  rates 
or  facilities  furnished  in  order  to  prevent 
unjust  discriminations  against  either  per- 
sons or  places.— Id. 

4.  The  word  "locality"  mentlonedin the 
statute  means  the  territory  unjustly  dis- 
criminated against,  and  may  be  a  village, 
city,  coun^.  or  portion  of  the  state.— Id. 

6.  The  power  to  determine  what  is  an 
unjust  rate  and  charge,  and  the  extent  of 
the  same,  and  to  prevent  unjust  discrimi- 
nation, carries  with  it  the  power  to  decide 
what  is  a  Jost  rate  and  charge,  and  author- 
izes the  board  to  fix  just  and  reasonable 
rates  and  charges. — Id. 

9.  The  finding  of  facts  by  the  board  of 
transportation  in  any  matter  submitted  to 
it  under  the  above  statute  for  determina* 
tion,  is  prima  facie  evidence  of  the  exltir 
ence  of  such  facts  and  of  the  reasonable- 
ness of  an  order  made  by  lald  board  in 
pursuance  tliereof.— Id. 


7.  The  Nebraska  act  to  regulate  railroads 
and  prevent  unjast  discriminations  ap^ 
proved  March  81,  1887.  being  a  remedial 
statute,  is  to  receive  a  liberal  oonatmction 
to  carry  into  effect  the  pnrpose  for  whldh 
it  was  enacted. — Id. 

8.  Where  the  board  of  transportation  has 
investigated  charges  of  unjust  diacrimina 
tlon  against  a  railroad  company,  and  has 
found  such  unjust  discrimination  to  exist, 
and  ordered  such  railroad  company  to  re- 
duce its  rates  to  conform  to  a  schedule 
presented  by  such  board,  which  order  the 
railroad  company  neglected  to  comply 
with,  mandamtu  is  a  proper  remedy  to  en- 
force iuch  order,  ana  the  menUon  of  the 
district  court  in  the  statute  will  not  pre- 
clude bringing  the  action  in  the  supreme 
court,  where  the  latter  court  haa  original 
jurisdiction. — Id. 

OonBtruotlon— Bower  of  president  to 

oontraot. 

ft.  The  president  of  a  railroad  company 
has  no  power,  by  virtue  of  his  office  sim- 
ply.to  let  a  contract,  on  behalf  of  the  com- 
pany, for  the  construction  of  Its  road.— 
Templln  T.  Chicago,  B.  AP.  R.  Co..  (Iowa.) 
684. 

Municipal  aid. 

10.  A  township  voted  a  tax  lA  aid  of  de- 
fendant railroad,  payable  when  a  certain 
number  of  miles  of  the  road  had  been  built, 
in  return  for  which  each  taxpayer  would 
be  by  law  entitled  to  a  certain  number  of 
shares  of  stock.  Before  the  construction 
was  begun,  defendaot  contracted  with  an- 
other railroad  company,  stlpnlating  that, 
before  a  certain  date,  it  would  complete  50 
miles  of  its  road  to  a  Junction  with,  and 
then  sell  all  its  property  to,  the  latter  rail- 
road, takiug  its  stock  in  payment.  This 
contract  was  signed  and  approved  by  the 
officers  and  directors  of  both  railroads,  but 
never  submitted  to  the  stockholders  of 
either.  Over  a  year  later,  after  defendant 
had  built  miles  enough  of  road  to  earn  the 
voted  tax.  aod  had  finished  the  stipulated 
50  miles,  the  agreement  for  sale  was  can- 
celed by  the  officers  of  both  roads,  and  the 
cancellation  approved  by  the  stfMskholdera 
of  defendant  company.  On  the  same  day 
a  formal  conveyance  of  all  its  property  was 
made  by  its  officers  and  stockholders  to  the 
connecting  road.  The  connecting  road 
famished  tha  money  to  build  defendant's 
road,  and,  before  the  «)nveyanoe,  owned 
practically  all  its  stock.  Bala  tliat  defend- 
ant's contract  to  convey  all  it  had  to  the 
connecting  road,  amounted  to  a  sale  and 
disposal  of  all  defendant's  road  and  prop- 
erty, and,  as  this  was  accomplished  before 
the  tax  was  eMned.  payment  of  the  tax 
could  not  be  enforced.  Said.  alue.  that  the 
taxpayers  were  not  obliged  to  take  the  stock 
of  the  connecting  road,  instead  of  stock  in 
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dafttDdut  comMUT.  —  CantlUon  r.  Du- 
baqm  A  N.  W.  It.  Co.,  (Iowa.)  690. 

Taxation. 

11.  Code  Iowa,  1817-1S22.  provides  for 
tfae  Taluatlon  of  railroad  property  by  the 
executive  council,  and  makes  ft  the  duty  of 
Euch  council  to  transmit  to  the  county  au- 
ditor of  each  county  a  statement  showing 
the  length  of  track  in  each  county,  etc., 
And  the  rate  per  mile  of  assessment.  It  la 
then  made  the  duty  of  the  board  of  super- 
▼iBOrs  to  determine  tfae  length  of  the  main 
track,  and  the  assessed  value  of  such  rail- 
vray  lying  in  each  ctty,  township,  or  lesser 
taxing  district  in  their  county.  Section 
1832  provides  that  all  sach  railway  prop- 
erty shall  be  taxable  upon  said  assessment 
at  the'same  rates,  by  the  same  officers,  and 
for  the  same  purposes  as  the  property  of 
Individuals  within  such  counties,  cities, 
eta.  Chapter  10,  tU.  4,  §  4,  provides  that 
agricultural  lands  within  city  limits  shall 
not  be  taxed  for  city  or  town  purposes. 
Ileid,  that  the  boards  of  supervisors  do  not 
assess  the  railroad  property  lying  within 
their  respective  districts,  but  fix  the  pro- 
portion of  the  aggregate  assessment  made 
by  the  council,  which  shall  be  subject  to  the 
local  taxes  of  those  districts,  and  the  pro- 
visions  of  chapter  10,  tit.  4,  g  4,  do  not  ap- 
ply to  property  of  tikis  character.— Illinois 
Cent.  R.  Co.  T.  County  of  Hamilton,(lowa,) 

13.  By  a  Judgment  of  this  court  In  State 
V.  Railway  Co..  80  N.  W.  Rep.  816,  entered 
March  38,  1887,  the  charter  of  plaintiff 
company  was  declared  forfeited  and  an- 
nulled. Section  410,  c.  S4.  Oen.  St.  Minn. 
1878,  continued  such  corporations  for  three 

?'ears  for  certain  purposes,  such  as  diapos- 
ng  of  their  property,  etc.  Hrlti,  thatlanda 
acquired  by  plaintiff  under  the  land-grant 
ttct  of  1857,  and  subsequent  acts,  are  exempt 
from  taxation  during  the  period  of  three 
years,  unless  previously  leased,  sold,  or 
contracted  to  be  sold.— Minnesota  Cent  R. 
Co.  V.  Donaldson.  (Hinn.)  7S9. 

Kegligenoe — Aooidents  at  oroaaiiigB. 

18.  The  failure  of  servants  of  a  railroad 
company  to  give  the  statutory  signals  at  a 
crossing,  when  running  at  a  high  rate  of 
speed,  and  not  upon  the  regular  time  for 
the  train.  Is  to  be  considered  in  deciding 
whether  snch  company  was  guilty  of  neg- 
ligence, and  whether  a  person  injured  at 
the  crosslngosed  due  care  in  attempting  to 
'  cross. —Omaha.  N.  &  B.  H.  R.  Co.  t.  O'lwn- 
neil,  (Neb.)  28S.* 

14.  The  question  as  to  whether  a  person 
injured  by  a  passing  train  at  a  railroad 
crossing  was  guilty  of  negligence  in  at- 
tempting to  cross,  IB  usually  a  question  of 
fact  to  be  decided  upon  all  the  Circum- 
stance* of  the  case  as  shown  by  the  evi- 
dence.—Id. 


15.  Defendant,  a  railroad  eompany, 
asked  an  instruction  that  if  plaintiff,  a  boj 
of  seven  years,  did  not,  twfore  going  upon 
the  track,  look  and  listen.  Uieomlaaion  was 
negligence;  and  that  if  he  saw  the  train 
coming,  and  tried  to  oroes  ahead  of  it,  be 
was  negligent  in  »  doing.  JMd,  that  the 
instrnction  was  Improper,  as  making  the 
court  the  judge  of  plaintiff's  capacity  to 
appreciate  the  danger,  and  his  manner  of 
exercising  it— Baker  t.  Flint  A  P.  H.  R. 
Oo..(Hi(£.)8B6.* 

16.  The  Jury  found  specially  that  nXain- 
tiff  could  have  seen  the  train  over  400  feet 
away,  that  he  was  ordinarily  bright,  ac- 
tive, and  intelligent,  that  he  knew  the  dan- 
ger of  crossing  before  an  approaching 
train,  and  that  he  did  not  see  tiie  train,  but 
would  have  seen  It  if  he  had  looked  in  the 
proper  direction.  The  Jury  found  for 
plaintiff.  Held,  that  the  findings  were  con- 
sistent with  the  verdict.~Id. 

17.  Plaintiff,  at  the  time  of  the  accident, 
was  seven  years  old.  ordinarily  bright  and 
iDtelligent;  had  been  playing  ^th  other 
boys  about  the  track  t»efore  the  acetdent; 
had  shortly  before  crossed  at  the  same 
place:  and  that,  when  struck,  he  was  etilt 
playing,  and  running  to  overtake  his  com- 
rades, that  he  did  not  look  for  a  train,  or 
liear  anv  warning,  or  know  of  this  one's 
approadn,  or  that  one  was  due;  and  that  he 
was  accustomed  to  play  there,  knew 
the  danger,  tried  to  get  off  the  track  before 
being  struck,  did  not  see  the  train,  but 
oonld  have  seen  it  over  400  feet  away,  and, 
if  he  had,  would  not  have  tried  to  cross. 
Plaintiff  testified  on  the  trial.  Held,  that 
the  evidence  did  not  show  want  of  due 
care  on  plaintiff's  part.— Id. 

18.  Wnere  a  highway  crosses  a  double- 
track  railway,  over  which  trains  are  liable 
to  run  frequently  in  opposite  directions,  it 
Is  contribotoiy  ne^igence  for  a  traveler 
thereon,  whose  view  of  the  second  ti'sck  is 
obscured  by  the  presence  of  a  passing 
train  on  the  tmA  nearest  to  him,  to  pass 
immediately  upon  the  crossing  as  soon  as 
the  way  is  clear,  without  waiting  to  look 
or  listen  for  the  approach  of  a  train  in  the 
opposite  direction  on  the  second  track.— 
Marty  t.  CSiieago,  St.  P.,  M.  &  O.  Ry.  Ca. 
(Hinn.)  67a 

19.  Plaintiff  brought  an  action  against 
the  defendant  railroad  company  for  dam- 
age to  person  and  property  by  collision  at 
a  crossing.  It  was  shown  tiiat  tlw  crossing 
was  a  dangerous  one.  tlut  the  view  of  tiie 
railroad  was  obstructed  on  both  sides,  that 
the  noises  at  the  crossing  were  such  as  to 
render  it  difficult,  without  stopping  his 
team,  for  plaintiff  to  hear  the  sound  of  an 
approaching  train,  and  that  plaintiff-knew 
a  train  to  be  due  at  the  crossing  at  the 
time.  Meld,  that  the  failure  of  plaintiff  to 
stop  Us  team  in  order  to  ascertain  if  a 
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train  wm  apMoaoUng  wu  oontribafeory 
neKligeBCfl.— Seefeld  ▼.  CSiingo.  H.  A  Bu 
P.Ry.  C3o.,(WU.)878» 

90.  An  acUon  wu  brought  ftgalnst  m,  rail- 
way oompaaj  for  iajury  to  plaintiff's 
horaes,  aleigh.  aod  haraeaa  ^  a  colLision 
at  a  hlfbway  owHingr.  It  was  ihown  tbat 
the  QTMiing  was  a  danferous  on«  with  the 
Tiflw  of  the  railroad  obstructed  by  brash 
in  one  direction;  that  on  approatdiiag  the 
erosalngthe  driver  of  plaintiiTB  team  left 
his  team  and  sleigh,  and  took  aaeat  on  a 
•leigh  preceding  his  own,  so  muffled  np 
that  he  conld  not  well  hear  an  approaching 
Uraln,  and  with  his  back  turned  In  the  di- 
rection of  the  most  dangerous  approach  to 
tiie  croasing.  Held,  tbat  the  oriTer  was 
nil^of  grosi  eontrlbutorr  negligence. — 
eunn  V.  WiscoBaln  &  U.  By.  Go.,  <Wia.) 
Ml* 

ITegligenoe— Stook-killtDg. 

81.  In  an  action  against  a  railroad  com- 
pany Cor  killing  cattle,  the  special  findings 
of  the  Jury  ahowed  Uiat  defendanta  ware 

not  running  their  engine  which  did  the 
damage  in  a  careful  manner,  but  were  run- 
ning negligently  and  carelessly.  Seld.  that 
the  Terdict  for  the  full  value  of  the  cattle 
killed  could  be  sustained  on  this  ground, 
regardless  of  the  controverted  question  as 
to  whether  the  fenoe  of  the  company  was 
properly  kept  up.— Baker  v.  Chicago,  B.  <Sb 
Q.  R.  Co.,  (Iowa.)  400. 

23.  The  evidence  showed  that  a  train 
which  killed  pliilntifl's  cattle  struck  them 
in  the  night;  that  it  was  a  moonlight  night; 
that  there  had  been  a  storm  tbe  preceding 
day,  which  in  many  places  knocked  down 
the  railroad  fences,  of  which  tbe  train- 
men were  aware;  tbat,  from  the  poaltlon 
in  which  the  cattle  were  found,  the  train 
must  have  been  running  at  a  Ugh  rate  of 
speed.  Held,  that  the  evidence  justified 
fljDdings  that  the  train  was  carelessly  and 
negligently  managed.— Id. 

W.  It  appeared  that  at  the  place  of  tbe 
killing  the  right  of  way  was  fenced  on  the 
east  side  but  not  on  the  west.  Plaintiff 
testified  tbat.  in  seeking  to  ascertain  the 
point  at  which  the  animal  went  upon  tbe 
track,  he  discovered  cattle  tracks  leading 
from  the  west  side  across  the  switch  track 
onto  the  main  track  where  tbe  oz  was 
killed;  that  he  saw  no  other  tracks  than 
theae  upon  the  right  of  way  between  the 
depot  grounds  and  the  place  of  the  kill- 
ing. SM,  sofBoleBt  evldenee  npon  which 
to  baa«  an  iBstmotiim  Uiat.  to  entitle 
•hdntiff  to  recover,  the  Jury  must  be  sat- 
isfied that  the  ox  got  upon  the  right  of  way 
at  some  point  other  tban  tbe  depot  grounds, 
and  was  killed  outside  its  limits.— Dtn- 
woodie  V.  Chicago,  BL  &  8t.  P.  By.  Co.. 

(Wis.)  see, 

84.  In  an  action  brought  to  reooTcr  for 


the  killiagof  an  ox  upon  defeadant's  rail 
road  track,  the  evidence  showed  that  at  the 
place  of  the  killing,  which  wan  60  rods 
north  of  the  station,  there  waa  a.  dHrh 
and  an  embankment:  that  on  the  west  side 
of  the  main  track  was  a  spur  mnninr  par- 
allel with  it  used  for  storing  cars.  It  did 
not  appear  tbat  this  spur  was  ever  used  for 
loading  or  unloading  freight,  but  towards 
the  end  where  the  ground  was  level  it  bad 
been  used  for  loading  ties.  H'M,  that  the 
qnestioQ  of  wbeiber  or  not  the  animal  was 
killed  within  the  limits  of  the  depot 
KTounds  was  properly  submitted  to  the 
jury.— Id. 

 Rrti. 

85.  Where  the  evidence  In  an  action 
against  a  railroad  company,  for  damages 
sustained  by  a  fire  alleeea  to  have  been 
started  oQ  its  right  of  way,  tended  to 
show  that  the  fire  did  start  there,  an  in- 
struction submitting  the  question  as  to 
where  it  started,  and  whether  the  com- 
pany negligently  allowed  combnstiblo  mat- 
ter to  accumulate  on  Us  right  of  vray.  was 
warranted.— West  v  Chicago  &  N.  W.  Ry. 
Co..  (Iowa.) 479. 

36.  Under  Code  Iowa,  g  1889,  in  an  action 
against  a  railroad  company  for  setting  a  fire 
on  its  right  of  way.  the  fact  that  plaintiff 
was  guilty  of  negligently  exposing  certain 
stacks  of  hay  by  failing  to  plow  around 
them,  and  thus  contributed  t*  his  loss,  is 
not  material,  as,  under  that  statute,  plain- 
tiff's contributory  negligence  wlU  not  re- 
lease defendant  from  liability.— Id. 

87.  An  instruction  that  if  the  engine 
which  set  the  fire  in  question  set  several 
successive  fires  on  the  same  day  and  trip, 
this  should  be  regarded  as  evidence  that 
the  engine  was  not  properly  constructed  or 
in  good  repair,  or  was  improperly  used,  is 
not  erroneous,  (1)  because  the  court  im- 
properly directs  these  facts  to  be  regarded 
at  evidence;  or  (8)  because  it  assumes  that 
tbe  Jury  might  find  that  there  were  several 
fires,  as  it  appeared  that  there  were  more 
than  two  fins  set;  or  (8)  because  the  conrt 
called  attention  to  Uiis  particular  evidence,  i 
thus  amphasiaing  iu— Id.  | 

BAPB. 


Evidence — Force. 

1.  An  allegation  of  force  in  an  indict- 
ment for  rape  is  proved  by  evidence  of  a 
violation  by  physical  force,  or  by  evidence 
of  a  violation  after  frightening  and  co- 
ercing into  subjection  the  woman  ravished, 
and  by  evidence  that  the  woman  did  not 
consent  to  intercourse,  but  used  all  resist- 
ance in  her  power,  "under  tbe  circnm- 
Btaacat,  up  to  the  time  of  Intereoniaa.'*— 
State  T.  Ward.  (Iowa,)  617. 
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Svidenoe — BeimtatioD. 

S.  A  question  submitted  to  a  witoess  for 
defendant  in  a  prosecution  for  rape  was: 
^  Are  70D  acquainted  with  tbe  general  repu- 
tation of  the  proseenting  witness  •  *  * 
in  that  community  for  chastity?"  Be^, 
that  it  wag  properly  excluded  as  incompe- 
tent and  immaterial,  as  it  did  not  confine 
tbe  question  of  reputation  to  the  time 
previous  to  the  alleged  rape. — Id. 

 Corroboration. 

8.  Id  a  prosecution  for  rape  it  ia  not  es- 
sential to  a  convirtlon  that  the  prosecatrii: 
should  be  corroborated  by  the  testimony 
of  other  witnesses  as  to  the  particular  act 
constituting  the  offense.  It  is  sufficient  if 
■be  be  corroborated  as  to  material  facts 
and  circuni stances  which  tend  to  support 
her  testimony,  and  from  which,  together 
with  her  testimony  as  to  the  principal  fact, 
the  inference  of  guilt  may  be  drawn.— Fa- 
ther V.  State,  (Neb.)  190. 

GonTiotion  for  less  ofibnse. 

4.  Under  Code  Iowa.  %  4466,  proTidiog 
that  the  defendant  in  a  criminal  case  may 
be  convicted  of  any  offense  the  commis- 
alon  of  which  is  necessarily  included  In  that 
■with  which  he  is  charged  in  tbe  indictment, 
a  defendant  cannot  be  convicted  of  assault 
and  battery  on  an  Indictment  charging  as- 
saalt  with  intent  to  commit  rape,  unless  it 
)b  aVerred  in  tbe  indictment  that  the  at- 
tempt was  accompanied  by  actual  violence. 
— Sute  T.  McAvoy,  (Iowa,)  630. 

BBOKIVING  STOLEN 
GOODS. 

Beqnisltos  of  information. 

In  a  prosecution  for  receiving  stolen 
property,  knowing  it  to  have  been  feloni- 
ously stolen,  it  is  not  necessary  for  the  in- 
formation to  allege  that  the  prosecution  is 
for  a  first  offense  of  that  character,  nor  that 
the  act  of  stealing  the  property  received  by 
defendant  was  not  a  simple  larceny,  nor 
that  defendant  has  made  no  restitution  or 
satisfaction  of  any  kind  to  the  owner  of 
the  property.  Nor,  when  judgment  fol* 
lows  npon  a  plea  of  riilltT,  need  any  of 
these  matters  appear  In  the  judgnMnl— 
People  T.  Caulkins.  (Mich.)  90. 

BECOBDS. 

Bigbt  to  make  abstracts. 

1.  Under Rer.  St.  Wii.J700,  anyperson. 
during  the  crsual  hours  oxbnsiness  of  each 
day,  m  a  proper  manner,  and  by  paying 
fees,  when  allowed,  and  under  the  reason- 
able supervision  and  control  of  such  officer, 

av  enter  the  office  of  the  register  of  deeds. 
[  examine  the  records,  and  take  mlnotes, 
notes,  and  copies  of  books,  records,  and  In- 


struments tlierefrom,  to  make  a  set  of  ab- 
stract books  for  his  own  use.  Orton,  J., 
dissenting.— Hanson  t.  Eiofaataedt,  (Wis.) 

3.  The  right  to  inspect  the  poblie  records 
and  papers  In  the  offloe  of  the  register  of 
deeds,  ''either  for  examination,  or  for  the 
purpose  of  making  or  completing  an  ab- 
stract, or  transcript  therefrom,"  given  by 
Gen.  8t.  Minn.  1878,  o.  8,  g  lid,  as  amended 
by  Laws  188>'^,  c.  116,  is  not  limited  to  those 
having  some  interest  in  such  records. — 
State  V.  Rachac,  (Minn.)  7.* 

8.  Thosewhoare  in  tbe  business  of  mak- 
ing and  furnishing  abstracts  of  title  to 
others  for  compensation  are  entitled  to  this 
right  for  the  purpose  of  making  or  complet- 
ing their  "  tract  indexes,  *  snbject,  however, 
to  such  reasonable  rules  as  toe  register  of 
deeds  may  prescribe  to  secure  the  safety  of 
the  public  records  Intirusted  to  his  offlciat 
custody.— Id. 

BBI^BASB  AND  DIB- 
OHABOB. 

CooolnslTeBesB. 

Plaintiff,  in  a  settlement  of  certain  ma^ 
ters  in  which  be  and  defendant  were  jointly 
interested,  gave  defendant,  and  a  firm  of 
which  defendant  was  a  member,  a  release 
in  full  of  all  claims.  The  firm  was  tn  the 
hands  of  a  receiw.  Held  that,  as  the  set- 
tlement was  made  on  certain  fraadulent 
statements  by  defendant,  tbe  release  did 
not  conclude  plaintiff  in  an  action  to  recov- 
er from  defendant  money  overpaid  to  him, 
though  It  might  exclnde  him  from  any 
share  in  monev  remaining  in  the  hands  of 
the  receiver  after  the  settlement  of  the  af- 
fairs of  tbe  firm.  —  'Wells  t.  HcGeocb, 
(Wis.)  760. 

BBUGIOUB  SOCIBXIES. 

Constitution — ITotioe  ot  change. 

1.  Where  a  oburoh  has  been  organieed. 
and  a  coaatitution  adopted  and  signed  bj 
its  members,  under  which  the  chnrcb  baa 
existed  for  a  series  of  years,  such  constitu- 
tion can  be  changed  only  in  the  manner 
provided  therein,  or  by  the  rules  or  by-lawg 
of  such  society;  and  where  the  constitu- 
tion providea  for  a  three-months  notice 
of  any  proposed  change  in  the  constltatlon, 
a  change  effected  without  glTiog  tuch  nth 
Uce  is  invalid,  and  of  no  raecL — Rottmaa 
V.  Banling.  (Neb.)  1S6. 

Schism — InterlbMnoe  by  equity. 

3.  Where  there  is  a  sdiism  in  a  religious 
society,  a  court  of  equitv  does  not  attempt 
to  enforce  the  decree,  filth, or  doctrines  of 
either  party,  though  their  existence  and 
nature  may  incidentally  be  inTolved  in  an 
iaqolry  xslatiTe  to  tba  rights  of  snch  so- 
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clety.  AU  that  it  doei  le  to  enforce  th«  ob- 
Bervance  &nd  execution  of  an  ucertoined 
trust.— Id. 

8.  Where  a  separation  has  taken  place,  a 
court,  in  determiDhig  the  question  of  legiti- 
mate aaccession.  wIlT  adopt  the  rule  of  such 
society,  and  enforce  its  policy  In  the  spirit 
and  to  the  Effect  for  which  it  was  designed. 
-Id. 

Schism — PosBession  of  ohuroh  prop- 
erty. 

4.  Where  certain  members  and  officers  of 
the  Evangelical  Lutheran  Church,  without 
giving  the  notice  required  by  the  constitU' 
tlon  and  complying  with  its  terms,  join 
"Die  £rste  Deutsche  Evangeliache  Zions 
Gemeinde, "  ^efd  that,  haviagceased  to  be 
members  of  the  Lutheran  Church,  they 
were  not  entitled  to  the  possession  of  the 
property  of  such  church. — Id. 

OouTeyanoe  of  property. 

0.  The  matter  of  notice  of  a  meeting  of 
a  religious  society  to  authorize  its  trustees 
to  conver  Its  real  estate  goes  not  to  the 
power  of  the  society  to  convey,  but  to  the 
authority  of  the  trustees  as  Ite  avents. 
Hence.  If  the  wusteee  make  conveyance 
under  the  authority  of  a  resolution  passed 
at  a  meeting  held  without  giving  the  notice 
required  by  statute,  such  conveyance  is 
capable  of  ratification  by  the  mnnbers  of 
the  society.  When  all  the  members  of  the 
religious  society  in  whose  behalf  such  con- 
veyance has  been  made  unite  with  two  new 
religious  societies,  the  organization  of  the 
old  society  being  abandoned,  and  the  two 
new  societies  bring  an  action  to  recover 
possession  of  the  property,  claiming  title 
under  such  conTeyance,  fald.  to  amount  to 
such  a  ratification.— East  Norway  Lake  N. 
E.  Lutheran  Church  Frolslie.  (Uinii.) 
360. 

FaraoiM^e — Use  of  by  pastor. 

6.  Where  a  religious  society  employs  a 
pastor  under  an  agreement  by  which  he  is 
to  receive  for  his  serrioes  as  such  a  certain 
cash  salary,  and  the  use  of  a  parsDoage  as 
a  residence,  the  contract  is  one  personal  to 
himself,  and  is  terminated  by  operation  of 
law  at  his  death,  and  his  personal  repre- 
sentative  has  no  right  to  the  possession  of 
the  parsonage  after  his  decease.  His  oc- 
cnpancy,  being  connected  with,  and  in  con- 
sideration of,  his  services  as  pastor,  does 
not  create  the  oonventioD^  rdatlon  of 
landlord  and  tenant. — Id. 

When  lies. 

1.  Pending  a  dispute  over  the  cost  of 
constructing  a  buildiDg,  plaintiff,  at  de- 
fendant's request,  furnished  them  with  cer- 
tain Toocbers,  a  genersl  statement  of  ex- 


penditures, and  an  affidavit  of  ite  correct 
ness  made  by  his  book-keeper.  IIe/4.  that 
these  papers  being  furuished  for  inspec- 
tion only,  defendants  did  not  become  own- 
ers thereof,  and  an  action  of  claim  and 
delivery  will  lie  for  their  recorery. — Drake 
V.  Auerbach,  (MiDn.}^C7. 

8.  Defendant  agreed  to  lend  plaintiff  $50 
to  pay  off  a  mortgage  on  certain  chattels, 
the  money  to  be  repaid  in  aiz  months. 
Plaintiff  was  Induced  by  defendanVa  fread 
to  give  him  a  bill  of  sale  of  the  chattels. 
Deiendant  afterwards,  without  plaintiff's 
knowledge,  quitclaimed  to  ber  a  piece  of 
land,  claiming  that  It  was  in  payment  foi 
the  chattels.  Plaintiff  first  learned  of  the 
deed  of  the  land  at  the  trial,  and  at  once 
tendered  to  defendant  a  deed  back,  he  d, 
that  it  was  not  necessary  for  plaintiff,  in 
order  to  entitle  herself  to  recover  the  chat 
tels  In  an  action  of  replevin,  brooght  be- 
fore the  expiration  of  the  six  months,  to 
tender  defendant  the  |50  lent — ^Hoffitt  T. 
Shields,  (Mich.)  174. 

Desoription  of  property. 

8.  In  replevin  by  mortgages  of  the  whole 
of  a  stock  of  goods  a  description  in  the  writ 
of  the  property  to  be  recovered,  aa,  "suf- 
ficient of  the  boots  and  shoes  now  in  the 
store  or  building  situate, "  etc,  "and  now 
occupied  bv defendant,  to  satisfy  the  claim 
of  plaintiff  as  mortgagees  of  said  goods 
amounting  to  9 — >"  is  snmcient.  oheb- 
wooD,  J.,  dissenting. — Fingree  t.  Steere, 
(Mich.)  900. 

AltematiTe  jadgment. 

4.  In  an  action  intlie  nature  of  replevin, 
the  plaintiff  may  waive  the  right  to  have 
included  in  the  judgment  for  the  recovery 
of  the  property  the  tisual  alternative  pro- 
vision for  the  recovery  of  its  valoe.— Btev- 
ens  V.  McMilloQ,  (Minn.)  373. 

Damages. 

5.  In  claim  and  delivery,  when  the  valne 
of  the  property  cannot  be  determined  by 
the  ordinary  rule  of  market  value,  it  is  no't 
error  to  permit  a  jury  to  consider  the 
owner's  estimate  of  Its  worth  to  hfm.— 
Drake  v.  Auerbach,  (Minn.)  867. 

6.  In  an  action  for  the  possession  of  cer- 
tain personal  property,  or  its  value,  if  the 
same  cannot  be  found,  the  plaintiff  elected 
to  take  a  money  Judgment,  and  the  jury 
estimated  the  vaJne  of  the  property  at  $190. 
and  the  damage  for  the  retention  thereof 
at  $100.  Hefaib&t,  having  elected  to  take 
a  money  judgment,  plaintiff  was  not  en- 
titled to  damages  for  retention,  and  the 
judgment  should  be  reversed,  unless  he 
would  remit  $100.  —  Hasted  v.  Dodge, 
(Iowa,)  462. 

Bond. 

7.  In  replevin  before  a  justice,  the  lara- 
ties  on  the  bond  fidled  to  Jnitify  as  re 
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quired bv How.  Bt  Hich.  ^6856.  SM.XhAt 
BUch  failure  was  not  a  JuiisdicUonal  fact, 
and  waB  walTed  by  tiie  absence  of  any  ob- 
jection.—HajUA  Chriitniaa,(Uloh.)888. 

Bes  A^judioata. 

See  Judgment,  8-10. 

BesciflsiozL. 

Of  contract*  In  equity,  see  Equity,  8-5 
Bole  for  fraud,  see  oola,  9-11. 

B.TPAB.TAN  BIGHTS. 
See,  also.  Wateraand  Water-Qmnei. 

Sorronder  by  deed. 

The  owner  of  certain  lands  on  the  Fox 
river  execated  adeed  granting;  an  improve- 
ment company,  sathorized  by  law  to  erect 
a  dam  at  that  point,  the  right  to  erect  and 
forever  maintain  on  such  lands  an  em* 
'bankment  of  certain  dimensions,  reserving 
to  himself  the  right  to  use  said  embanh- 
meat,  bat  not  so  that  Uie  same  should  be 
injured;  also  the  right  to  excavate  a  ditch 
along  the  side  of  the  embankmeot.  The 
improvement  company  had  by  law  the  ex- 
clusive right  to  the  surplus  water-power 
created  by  the  .dam  and  embankment. 
SM,  that  the  deed  operated  as  a  surrender 
of  M  riparian  rights  appurtenant  to  such 
land,  and  that  an  injunction  would  lie  to 
restrain  the  grantee  of  such  original  owner 
from  cutting  through  the  embankment  for 
the  purpose  of  aUlIzing  the  water-power.— 
Green  Bay  &  H.  Canal  Co,  t.  Kaukauns 
'Water-Power  Co..  (Wis.)  029. 

SALB. 

Bill  of  sale  construed  as  mortgi^e,  see 

Chatiel  Mortgagea,  1-8. 
Judicial  sales,  see  Judicial  Saiea. 
Of  real  estate,  see  Vendor  and  Vrndsa, 
Tax-sales,  see  Taxation,  0-16, 

What  constitutes. 

1.  Defendant,  as  sheriff,  took,  under  exe- 
cution, certain  erain  grown  on  land  he- 
longing  to  T.,  the  execution  debtor.  T. 
had  by  written  contract  leased  the  land  to 
plantiff  for  a  time  certain  or  "until  the 
grain  Is  secured  for  the  rents. "  Plaintiff 
agreed  to  pay  T.  $800,  to  buy  seed,  etc., 
also  to  apply  $300  on  a  debt  of  T.  to  plain- 
tiff. T.  agreed  to  cultivate  the  land,  sow, 
harrest.  and  thresh  tfaegrain,  and  deliver 
two-thlrdstoplalntiff.  The  court  instru  oted 
the  Jury  that  this  was  a  sale  to  plalntifl. 
valid  between  the  parties,  but  whether 
made  with  fraudulent  purpose  was  left  to 
the  jury  to  say.  Meld,  that  the  instruction 
was  not  pxejodiclal  to  defendant  even  if 


tnacourate,  as  the  qneitlon  of  fraud  was 
left  to  the  Jury.— HoDonald  t.  Peacock. 

(Minn.J  870. 

When  title  passei. 

3.  Plaintiff  sold  all  the  lumber  at  bis  mill 
except  some  culls.  The  vendees  confirmed 
their  purcbase  by  letter,  and  gave  plaintiff 
tbe  right  to  sell  to  his  local  trade,  and 
instructed  him  to  work  some  of  the  lumber 
before  shipping.  In  their  letter  they  dis- 
claimed "all  liability  In  connection  with 
the  stock  until  It  has  been  loaded  on  the 
cars,  and  consigned  to  them."  All  risk 
from  fire  was  assumed  by  plaintiff  until  he 
obtained  evidence  from  tbe  railroad  com- 
pany that  he  had  consigned  the  lumber  to 
vendees.  Held,  that  tbe  sale  was  executory 
merely,  and  the  title  to  the  lumber  still  re- 
mained in  the  plaintiff.— Thomas  v.  Tol- 
ford.  (Wls)aBB. 

Delivery. 

8.  Where  a  contract  for  the  sale  of  a 
stock  in  a  store  is  not  of  tbe  whole  quan- 
tity contained  therein,  but  specifies  that 
the  vendor  excepta  and  reserves  from  the 
stock  whatever  the  same  may  Inventonr 
overnnd  above  the  sum  of  $4,500,  which 
excess  tbe  vendor  is  to  take  from  the 
stock,  and  payment  is  to  be  made  iu  land 
and  money  as  soon  as  the  Inventory  is  com- 
pleted,—the  delivery  of  the  goods,  and 
payment  in  tbe  mode  specified  in  the  con- 
tract, to  be  simaltaneuns. — and  the  result 
of  the  Inventory  showed  an  excess  In  value 
over  the  $4,500,  held,  that  there  could  be 
no  delivery  so  as  to  pass  the  title  until  such 
vendor  bad  taken  out  the  goods  excepted 
and  reserved  in  excess  of  $4,800. — Pierson 
V.  Spaulding,  (Mich.)  699. 

4.  Where,  under  an  arrangement  that 
the  store  should  be  kept  open  for  trade 
while  the  inventory  was  being  made,  and 
in  contemplation  that  a  sale  would  be  con- 
summated in  accordance  with  the  written 
agreement,  the  vendee  made  purchases, 
and  assisted  in  selling  goods  from  the 
stock,  and  did  other  acts  in  expectation 
that  tbe  purchase  would  be  completed  as 
provided  for  in  the  contract,  and  no  actual 
delivery  or  acceptance  was  alleged  by 
plaintiff  to  have  occurred  until  a  certain 
day,  held,  that  testimony  as  to  what  the 
vendee  said  and  did  prior  to  that  day,  and 
while  tbe  Inventory  was  being  made,  was 
not  admissible  for  the  purpose  of  shewing 
delivery  and  acceptance  of  tbe  goods  upon 
the  ninth.— Id. 

0.  An  acknowledgment  of  the  receipt  of 
goods,  by  one  of  two  Joint  makers  of  a  con- 
tract for  the  goods,  is  not  binding  upon  tbe 
oUier,  who  is  the  only  party  defendant  to 
an  action  for  the  value  of  the  goods,  and 
though  indorsed  upon  tbe  contract  for  the 
goods  la  not  admissible  In  such  action. — 
Wing  V.  Evans,  (Iowa.)  490. 
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8.  How.  Ht.  Mich,  0190,  6196,  provide 
tbnt  erery  sate  of  goods.  In  the  possession 
of  the  vendor,  anlesa  accompanied  hv  Im- 
mediate delivery,  followed  d;^  actual  a^d 
Qonttnued  change  of  poasesfion,  ahim  be 
conclusive  evidence  of  fraud  as  against 
creditors,  unless  it  shall  be  made  to  appear 
that  the  sale  was  made  in  good  faith,  with- 
out fraudulent  intent.  In  an  action  of 
replevin  wherein  plaintiff  claimed  title 
Duder  a  bill  of  sale  of  property  in  the 
bands  of  a  warehouseman,  against  the  at- 
taching creditors  of  the  vendor,  who 
claimed  the  instrument  to  be  a  mortgage, 
an  instruction  that  if  the  bill  of  sale  waa 
made  in  good  faith,  and  without  fraudu- 
lent intent,  plaintifl  may  recover,  and  that, 
even  though  the  bill  of  sale  be  a  mortgage, 
the  property  being  in  the  hands  of  a  ware- 
houseman. It  is  not  necessary  to  file  the 
bill  of  sale  in  the  clerk's  office,  la  errone- 
0U9,  in  the  absence  of  notice  to  the  ware- 
houseman of  the  change  of  ownership. — 
Buhl  Iron-Worke  t.  Teuton,  (Mich.)  804. 

Title  of  seller. 

7.  The  evidence  tended  to  prove  that  the 
plaintiff  parchaaed  an  Intereat  in  certain 
property,  being  in  possession  as  agent,  and 
continued  in  possession  until  a  subsequent 
date,  when  he  purchased  the  remaining  in- 
terest. Held,  that  the  declarations  of  the 
vendor  as  to  his  interest  in  and  ownership 
of  said  property,  made  after  the  first  pur- 
chase, but  before  the  last,  were  admissible 
in  evidence  for  the  purpose  of  Impeaching 

filaintiff'B  title,  but  those  made  after  the 
ast  purchaae  were  inadmtsidble.— Camp- 
bell T.  HoUand,  (Neb.)  871. 

Warranty — Evidence. 

8.  Evidence  showing  representations  as 
to  the  character,  quality,  and  value  of  cer- 
tain machinery  sold  on  a  written  contract, 
and  for  which  a  note  was  given,  which 
representations  were  made  before  the  con- 
tract was  executed.  Is  not  Inadmissible  as 
Tnryiug  the  terms  of  a  written  contract,  be- 
cause it  does  not  shows  a  parol  warranty 
of  articles  sold  on  written  contract.  Sucn 
representations  are  admissible  to  show 
fraudulent  inducement  to  the  purchase. — 
Dowagaic  Manuf'g  Co.  T.  Gibson,  (Iowa,} 
608. 

Basoisaion. 

9.  If  a  merchant  buys  goods,  intending 
never  to  pay  for  them,  and  intending  to 
avoid  payment  by  mortgaging  them  to  an- 
other creditor,  the  fraud  tnus  perpetrated 
will  have  the  same  effect  In  law  as  if  he 
bad  made  fiUse  and  fraudulent  representa- 
tions as  to  his  flnanclal  standing  at  the 
time  of  the  purchase.— Rom  t  Miner, 
(Mich.)  60. 

10.  Defendant  firm  purchased  goods 
from  plaintiff,  in  D.,  whore  it  had  opened 


a  store.  Before  going  to  D.,  defendant 
had  been  in  business  in  C.,  and  contracted 
debts  that  were  unpaid.  After  the  purchase 
from  plaintiff,  it  mortgaged  them  to  K.  for 
a  debt  contracted  in  C,  and,  subseqaently, 
assigned  f  pr  the  benefit  of  creditors.  Plain- 
tifl replevied  the  goods  on  the  ground  of 
fraud,  alleging  that  opening  the  store  in  D. 
was  only  a  scheme  on  defendant's  part  to 
obtain  goods  .to  liquidate  the  claim  of  N. 
Held,  that  it  was  proper  to  show  how  many 
goods  defendant  purchased  on  credit,  from 
whom  it  bought  them,  if  Uie  persons  with 
whom  it  dealt  had  any  knowledgo  of  N.'s 
claim,  what  assets  it  had  when  ft  came  to 
D.,  what  money  it  put  into  the  business 
afterwards,  what  goods  it  sold  and  what  it 
did  with  the  proceeds  of  such  sales,  and 
what  its  assets  were  when  It  failed,  as  tend- 
ing to  prove  or  to  rebut  the  claim,  that  the 
business  in  D.  was  a  frandulent  scheme. 
-Id. 

11.  In  an  action  by  a  vendor  to  replevy 
proods  sold  on  credit,  on  the  ground  that 
defendant  had  fraudulently  purchased 
them  in  order  to  mortgage  them  to  a  prior 
creditor,  and  had  subsequently  made  an 
assignment  for  the  benefit  of  his  creditors, 
the  agent  of  plaintiff,  who  sold  the  goods 
to  defendant,  testified  that  when  he  epoke 
to  defendant  In  regard  to  a  mortnge  exist- 
ing at  the  time  of  the  sale,  defendant  false- 
ly represented  that  such  mortgage  bad 
been  discharged,  and  that  there  was  no 
other  indebtedness  against  them.  Held, 
that  It  was  error  to  refuse  to  submit  the 
question  of  fraud  to  the  jury. — Id. 

Actions  for  price. 

12.  A  contract  of  sale  of  all  the  logs  at 
D.  bearing  a  designated  mark,  the  vendee 
to  pay  a  specified  sum  per  1.000  feet  "for 
378,64)  feet,  more  or  less,  scaled  in  the 
boom  of  M.  ft  R,  at  P.,"  construed  aa  pro- 
viding that  the  quantity  of  the  logs,  sup- 

Sosea  to  be  about  278,640  feet,  should  be 
etermincd  br  the  scaling  of  the  same  at 
P  ,  and  that  the  aggregate  price  should  be 
determined  thereby. — Jeamer  t.  Rines, 
(Minn.)  180. 

18.  In  an  action  by  the  vendor  to  recover 
the  price,  held  that,  in  the  absence  of  any 
averment  or  proof  of  a  scaling  of  the  Ion 
at  P. ,  or  that  tne  contract  had  been  ehaugea. 
or  that  the  provisions  for  such  scaling  had 
been  dispensed  with  In  any  manner,  Uie 
plaintiff  could  not  recover.— Id. 

 Svldenoe. 

14.  In  an  action  for  the  purchase  price 
of  a  harvester,  the  sole  issue  bein^  whether 
defendant  had  givea  the  machine  a  fair 
u-ial,  a  witness  called  as  an  expert  for  pJun 
tiff  was  asked  to  state  "how  other  machines 
made  by  plaintiff  \in  the  same  year]  like 
the  machine  sold  Tdefendant]  woifced,— 
whether  good  or  bad. '  Metdf  that  the  qoss- 
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Tion  wae  properly  excluded,  as  iotrodiK^r 
a  new  issue  not  presented  by  the  pleatT 
ings.— D.  M.  OsbofQ  &  Co.  r.  Sima«noB, 
<Iowa,)615. 

16.  The  witnest  yran  also  asked  to  state 
""whether  or  not  the  machine  sold  to  de- 
fendant, the  ODe  yon  examined  at  his  place, 
could  have  been  made  to  do  good  work." 
Meld,  that  the  question  was  properly  ex- 
cluded, as  not  being  conflned  to  what  the 
•defendiuit  contracted  for.— Id. 

WaiTer  of  ft«ad. 

16.  Where  it  was  claimed  that  a  defend- 
«iit  had  waived  any  question  of  fraud  in  a 
certain  sale  by  girins  a  note-  (or  the  arti- 
cles purchased,  after  ne  bad  knowledge  of 
the  alleged  fraud.  Add  that,  as  there  was 
•ome  sTidence,  though  sllghi.  that  defend- 
ant, at  the  time  of  giving  toe  note,  reserved 
bia  right  to  damages  for  the  f  rand,  the  court 
properly  refused  to  direct  a  verdict  for 
plaintiff  on  the  ground  of  the  waiver. — 
Dowanic  Manurg  Co.  t.  Gibson,  (Iowa,) 

Conditional  sale— Validity. 

17.  A  contract  for  the  sale  of  personal 
property  by  the  terms  of  which  the  title  is 
to  remain  In  the  vendor  until  the  purchase 
price  is  paid,  is  not  valid  except  between 
the  parties  thereto,  and  those  having  no- 
tice ttwreof,  unless  the  contract  shall  he  in 
writing,  sutwcribed  by  the  parties,  and  filed 
in  the  office  of  tha  clerk  of  tb«  town,  city, 
•or  village  where  the  vendee  reaidos,  as  pro- 
Tided  in  Rev.  St.  Wis.  §  2817.— Kawson 
Manafg  Co.  v.  Richards,  (Wis.)  40. 

 BightB  of  oreditore. 

18.  A  contract  for  the  sale  of  harvesting 
■aadiines.  by  which  the  title  was  to  remain 
tn  the  vendor  until  the  machines  were  paid 
for,  waa  not  filed  as  required  by  Rev.  St. 
Wla.  $  2817,  until  after  an  attachment  had 
been  levied  by  the  sheriff.  Seld  that,  as  to 
the  attaching  creditors,  the  ownership  of 
the  machines  must.  In  the  absence  oi  ac- 
tual notice  of  the  terms  of  the  contract,  be 
presumed  to  have  been  in  the  vendee. — Id. 

]9l  Plaintiffs  claimed  title  to  ceruin  at- 
tached OToperty  under  a  written  contract 
of  sale,  by  the  terms  of  which  the  property 
was  to  remain  in  them  until  paid  for.  The 
proof  showed  that  the  contract  was  not 
filed  as  required  by  the  statute,  and  the 
court  submitted  to  the  Jury  the  question 
whether  at  the  time  of  levying  the  attach- 
ment the  defendant,  a  sheriff,  bad  notice 
of  such  contract,  ift/d,  noterror. — Thomas 

Richards,  (Wis.)  42. 

20.  Notice  of  such  conditional  sale,  if 
the  contract  Is  not  filed  as  required  \ty  law, 
to  be  effectual  as  against  an  attaching  cred- 
itor, must  be  brought  borne  to  the  ^teditor, 
and  not  merely  to  the  sheriff  who  makes 
the  levy.- Id. 


SI.  The  court  Instructed  the  Jury  that  to 
charge  the  sheriff  with  notice,  they  must 
find  that  he  knew,  either  that  the  machines 
had  been  shipped  under  the  contract  and 
not  paid  for.  or  that  he  had  reasonable 
cause  BO  to  believe.  The  only  notice  dis- 
closed by  the  evidence  was,  In  effect,  that 
in  executing  the  attachment  a  copy  of  the 
contract  was  found.  Held,  that  such  dis- 
covery at  such  a  time  is  not  such  notice  as 
would  defeat  the  attachment,  and  the  error, 
if  any,  in  the  instruction,  was  immateriiJ. 
-Id. 

SCHOOLS  Ajn>  SCHOOIr-DIS- 
TBIOTS. 

Exemption  from  taxation,  see  Taxation, 

Formation  of  dlBtriots. 

1.  The  proceedings  of  a  board  of  school 
inspectors  in  detaching  lands  from  two  sep- 
arate districts,  and  attaching  them  to  an- 
other district,  are  valid  where  the  board 
votes  separately  upon  the  question  of  de- 
taching the  territory  of  each  district,  and 
where  those  present  have  ample  oppor- 
tanity  of  being  heard  od  each  proposition, 
even  thou^  the  lands  are  detached  at  the 
same  meeting  and  under  the  same  notice. 
— Doxer  V.  Township  Board  of  School  In- 
spectors, (Mich.)  170. 

3.  How.  St.  Mich.  g§  S0S8,  6041,  provide 
that  the  township  board  of  school  Inspect- 
ors may  regulate  the  boundaries  of  school 
districts  as  circumstances  require,  and  that 
the  inspectors  in  their  discretion  may  de< 
tach  property  from  one  district  and  attach 
it  to  another,  but  that  no  district  shall  he 
divided  into  two  ot*  more  dtitrlcta  wtthoat 
the  consent  of  the  resident  tax-payers  of 
said  district,  and  no  two  or  more  districts 
be  consolidated  without  the  consent  of  a 
majority  of  the  resident  tax-payers  of  each 
district.  Held,  that  under  these  provisions 
a  writ  of  ctrHsrari  would  not  lie  to  review 
the  action  of  a  board  of  Inspectors  lo  de- 
taching property  from  onedistrlot  and  add- 
ing It  to  another,  where  it  did  not  appear 
that  the  board  undertook  to  divide  or  con- 
solidate the  districts,  unless  such  action 
would  practically  desti^  a  district;  and 
the  fact  that  by  this  action  the  board  was 
enabled  subsequently  to  evade  the  statute 
forbidding  conioUdatlon  li  immateria].— 
Id. 

SBDUOTION. 

Erldsnoe. 

1.  The  previous  chaste  character  of  the 
prosecutrix  is  presumed,  and  the  state  la 
not  required  to  prove  it. — State  v.  Me- 
Clintlc,  (Iowa,)  696. 

2.  Defendant  introduced  evidence  tend 
Ing  to  show  that  he  was  not  at  the  place 
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wbera  it  wai  claimed  the  aeduoUoa  oc- 
curred OD  the  twenty-BBTeDtb  of  January, 
the  time  fixed  by  the  prosecutrix.  In  re- 
buttal, the  state  proved  by  K.  that  the  proB- 
eoutrix  was  at  her  house  the  latter  part  of 
January;  that  defendant  vas  there.  Wit- 
ness saw  him,  talked  to  him,  and  that  he 
visited  with  the  prosecutrix  at  that  time. 
Hf'd  proper  evidence  in  rebuttal,  and  ii 
was  therefore  not  necessary  that  the  name 
of  the  witness  be  written  on  ttie  back  of 
the  indictment. — Id. 

t).  Where  there  was  no  evidence  that  de- 
fendant used  any  seductive  arts,  or  that  the 
seduction  was  accomplished  under  a  prom- 
ise of  marriage,  7iefd,  that  proof  that  the 
parties  kept  company  together,  and  acted 
as  lovers,  was  sumclent  corroborating  evi- 
dence tendiuK  to  connect  defendant  with 
the  crime. — Id. 

4.  Upon  a  trial  for  leduetlon,  the  evi- 
dence of  the  prosecuting  witness  was  cor- 
roborated as  to  the  visits  to  her  by  defend- 
ant, and  that  at  tudi  times  he  was  alone 
vlih  her  nntil  a  lata  hoar  of  the  night 
A  witness  teetifled  that  h«  bad  a  eonversa- 
tlon  with  defendant,  tn  which  he  stated 
that  he  had  "fixed  the  girl  up."  as  the  re- 
port was,  that  be  would  not  marry  her,  and 
WAS  going  away.  Held,  that  the  jury  had 
a  right  to  infer  that  the  conversation  with 
this  witness  referred  to  the  prOBeeutrIx, 
and  the  evidence  was  sufflcient  to  warrant 
the  verdict  of  guilty. — Id. 

a.  It  is  sufficient  if  the  Jury  find  that  the 
crime  was  committed  about  or  near  Uie 
Ume  named  in  the  indictment,  mad  flxed 
by  the  prosecutrix.— Id. 

BBT-OFF  AMD  OOUNTBBr 
OLiAIM. 

Pleading — Bstoppel. 

1.  In  an  acUon  ftgainst  partners  for  serv- 
ices rendered,  plaiatlfl  alleged  a  contract 
for  a  certain  amount  per  month  and  board. 
Defendants  denied  the  contract,  and  one 
of  them,  alleging  that  the  plaintiff  boarded 
wiUi  htm.  set-up  a  counter-claim  therefor. 
Hdd  that,  having  denied  the  contract  set 
up  in  the  petition,  the  defendant  could  not 
claim  that  the  counter-claim  arose  out  of 
the  transaction,  as  alleged  in  plaintiflTs 
petltlen.— Jenkins  t.  Barrows,  (Iowa,)  510. 

Evldenoe— Burden  of  proof. 

5.  Defendaut  being  sued  on  a  note  al- 
leged payment  and  counter-claim. 

that  the  burden  of  proof  was  on  him  to 
show  all  the  facts  necessary  to  determine 
the  amount  due  on  the  counter-claim,  and 
a  judgment  for  a  greater  amount  than  his 
proof  shows  must  be  reversed.— Callender 
T.  Drabelle,  (Iowa,)  340. 


WFB  AHB  COHBTA- 

HLES. 

Fees. 

1.  How.  8L  Mich,  g  905S,  giving  to  the 
sheriff  for  services  not  otherwise  provided 
for  twAk  sums  as  the  board  of  su|>erTison 
may  allow,  does  not  apply  to  services  per 
formed  by  the  sheriff,  but  not  in  the  ca- 

gacity  of  sberiff.—Follansbee  v.  County  of 
t.  Clair.  (Mich.)  357. 

3.  A  ^eriff  or  constable  is  entitled  to 
mileage  for  traveling  to  serve  s  criminal 
warrant,  although  if.  i>y  no  fault  of  hia.  be 
fails  to  serve  it— Davis  v.  Coootj  of  Le 
auenr,  (Mian.)  864 

Liability— Wrongful  arreet. 

8.  Oode  Iowa,  g  674.  provides  that  a  con- 
stable shall  give  a  bond  to  faiUifally  per 
form  the  duties  of  his  office.  The  peti- 
tioner in  a  suit  against  a  constable  and  Ida 
sureties  alleged  the  arrest  without  a  war- 
rant or  probable  cause,  beating,  and  ma- 
licious prosecution  of  plaintiff  by  the  con- 
stable, under  raver  and  by  virtue  of  hia 
office,  ifiriil,  that  the  allegations  were  suf- 
ficient to  sustain  an  acuon  on  the  bond 
for  his  damages.  —  Olani^  t.  Kenworthy, 
(Iowa.)  4877^ 

SFEOIFIO  PEKFOBUAKOB. 

SufBoienoy  of  oontraot. 

1.  A  contract  to  convey  a  homestead,  en- 
tered into  by  a  wife  in  her  own  name,  will 
not  be  specifically  enforced,  as  the  Ne- 
braska statute  re(}uires  the  instrument  of 
conveyance  to  be  signed  and  acknowledged 
by  both  husband  and  wife.—  Larstm  t. 
Butts,  (Neb.)  190.* 

3.  The  fact  that  the  husband  and  wife 
•re  not  living  together  at  the  time  the  con- 
tract was  made,  will  not  render  her  con- 
tract for  the  ccmTmranoa  of  the  homestead 
valid.— Id. 

Decree. 

8.  A  decree  for  specific  performance  of 
a  contract  to  sell  property  made  the  pur- 
chase money  a  Hen  on  the  land  In  favor  of 
defendaut  and  complainant  was  ordered 
to  assume  certain  unascertained  debts 
owed  jointly  bv  herself  and  defendant 
Hieid,  that  such  aebts  should  be  ascertained 
and  included  in  Ae  amount  doe  defendant 
as  purchase  money.—  Johnson  t.  Tonim, 
(Mich.)  764. 

States  and  State  Offloen. 

Attorney  general,  see  Attorn^  OeturaL 
Powers  of  commissioners  w  idiannscy,, 
see  DruggitU. 
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STATUTES. 

Interpretation. 

1.  The  legislature  bBTlQff  borrowed  from 
another  state  and  odopteda  statute  which 
bad  been  judicially  coDstrued  io  such  state, 
a  presumption  arises  that  the  legislature 
intended  to  adopt  the  statute  with  that 
settled  construction.— Nicollet  Nat.  Bank 

City  Bank.  (Hinu.)  677. 

3.  Acts  18th  Gen.  Assam.  Iowa,  c.  211, 
entitled  "An  act  relating  to  insurance  and 
fire  insurance  compaoiee,*  published  by 
the  secretarr  of  state,  In  the  usoal  way, 
flnt  giving  the  nmnber  of  the  chapter,  but 
followed  by  a  heading  in  these  words. 
**Relating  to  Fire  Insurance, "  and  as  ar- 
ranged in  the  Annotated  Code,  and  pro- 
Tided  with  marginal  notes,  does  apply  to 
*'all  insurance  companies, "  as  provided  in 
Mction  2  of  this  act.—  Ckrak  t.  Federal 
JAU  Am'n,  (Iowa, )  600. 

Stroet. 

See  Mghwaift;  Jtvnieipta  (hrp&rattoiu,  9- 
91. 

SubrogatloiLi 

See  Mortgaget,  1.  ao. 

BUBSOBIFnOir. 

On  oonditlon. 

Defendant  made  a  note  payable  to  plain- 
tiff 10  days  after  Its  cars  should  run  to  a 
stated  place,  if  that  should  be  in  18  months, 
otherwise  to  be  null  and  void.  The  track 
was  laid  from  one  terminus  to  the  point 
within  the  time,  and  daily  construction 
trains  ran;  but  it  was  not  open  to  freight 
or  passengers  for  some  months  after  the 
time.  IJeld,  that  the  condition  had  been 
performed,  and  plaintiffs  eonld  recover  on 
the  note.  —  Pontiac,  O.  ft  P.  A.  B.  Co.  t. 
King,  (Mich.)  700. 

SUJilDA7. 

TnTellng  on  Sunday,  see  SigAwajft,  8. 

Pwment  on. 

Under  Xtev.  St  Wia  g  4595,  imposing  a 
One  for  doing  any  business  on  Sunday,  ex- 
cept works  of  necessity  or  charity,  pay- 
meat  of  a  debt  on  Sunday  discharges  it,  if 
the  creditor  retains  the  money.  —  Shields 
T.Klopf.  (Wis.)284. 

TAXATION. 

For  private  pnrpoies,  see  Conttitvtional 
Lm,  7. 


Municipal  taxes,  see  Xunicipal  Corpora- 
tions.  38.  24. 

Road  taxes,  see  Ilighwayn,  6. 

Railroad  property,  see  Railroad  Compa- 
nies. l\ 

Tax-titles,  see  llfortgaga,  11, 12. 

Taxable  property. 

1.  Bess.  Laws  Mich.  1885,  No.  1S8,  §  3, 
provides  that  "all  shares  in  foreign  corpo- 
rations (except  national  banks)  owned  bv 
Inhabitants  of  this  state*  shall  be  taxed. 
"Shares  in  corporations,  the  property  of 
which  is  taxable  to  Itself,  shall  not  be  as- 
sessed to  the  ahareholders. "  Section  4 
provides  all  corporate  property,  except 
where  some  other  provision  Is  made  by 
law,  shall  be  assessed  to  tbe  corporation 
as  to  a  natural  person,  where  its  principal 
office  in  this  state  is.  By  subdivision  S  of 
section  18,  each  person  Is  required  to  set 
forth,  as  property  liable  to  taxation,  "all 
shares  in  foreign  corporations,  (except  na- 
tional banks,)  snd  their  value.**  And  by 
sections  it  Is  provided  that,  for  the  pur- 
pose of  taxation,  personal  property  "shall 
indude  all  goods  and  chattels  within  the 
state;  all  ships,  boats,  and  vessels  belong- 
ing to  inhabitants  of  this  state;"  and  that 
the  personal  property  of  a  non  resident 
cannot  be  taxed  unless  it  has  an  actual 
n'ftiiin  the  state.  Plaintiff,  a  resident  of 
defendant  township,  was  taxed  on  stock  In 
a  foreign  corporation,  whose  boats  lying 
at  Benton  In  the  state  were  taxed  there. 
Held  that,  as  the  boats  were  improperly 
taxed,  the  stock  was  liable  to  be  taxed  by 
defendant.— Graham  T.  Township  of  St. 
Joseph.  (Mtch.}808. 

2.  Comp.  St.  Neb.  c.  77,  art.  1,  g  3.  ex- 
empting school  property  from  taxation, 
includes  property  of  any  Institution  of 
learning.  —  Omaha  Medical  College  t. 
Rush,  (Neb.)  282. 

AssesBment. 

8.  The  Michigan  statutes  relating  to  tax- 
ation require  that  the  taxes  shall  be  en- 
tered and  extended  upon  the  original  as- 
sessment rolls  in  the  hands  of  the  super- 
visors, and  that  the  assessment  rolls  and 
tax-lists  sent  to  the  treasurer  shall  be 
copies  of  the  original  rolls;  and  a  failure 
to  observe  these  requirements  is  fatal,  and 
invalidates  the  tax  deeds  founded  opon 
the  taxes  extended  upon  the  collection 
rolls.— Seymour  v.  Peters,  (Mich.)  08. 

4.  The  provisions  of  the  statutes  requir- 
ing that  all  lands  unoccupied  and  not 
claimed  to  be  owned  by  any  resident  of 
the  township  where  they  are  situated,  and 
not  exempt  from  taxation,  shall  be  entered 
on  a  part  of  the  roll  separate  from  that  on 
which  estates  of  residents  are  entered,  are 
mandatory,  and  lax  titles  based  on  assess- 
ments  made  in  disregard  of  them  are  ia- 
Tilid.— Id. 
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Collection. 

6.  Act  Mich.  1886,  Ko.  8,  extending  the 
time  for  collection  of  taxes,  did  not  revive 
a  warrant  already  expired.  —  Phillips  v 
Township  of  New  Bnflalo,  (Mich.)  918. 

Sale  for  noxtpKyment. 

&  The  aame  strictDeBa  as  to  deflnlteneaa 
and  certainty  is  not  required  in  the  state- 
ment of  the  amount  of  tax  against  a  tract 
of  land  in  the  published  list  (which  is 
merely  notice  to  the  land-owner)  as  is  re- 

auired  in  the  judgment,  which  ia  the  final 
termination  of  the  law  as  to  the  amount 
to  be  enforced  against  the  land.— Collins 
V.  Welch.  (Minn.)  566. 

7.  In  the  published  list  at  the  bead  of 
the  column  denotine  the  amounts  of  taxes 
due  there  was  a  dollar-mark,  and  through- 
out this  and  each  aucceediog  column  de- 
noting the  amounts  of  auoh  taxes  the  two 
last  tigures  of  each  item  or  amount  were 
separated  from  the  others  by  a  broad 
space,  but  there  was  no  decimal-mark  or 
perpendicular  line  between  them  and  those 
which  preceded.  Held  as  sufficiently  indi- 
cating that  the  last  two  figures  in  each 
item  meant  cents,  and  those  precediog 
them  dollars. — Id. 

6.  When  any  part  of  a  tax  levy  does  not 
appear  by  the  record  to  have  been  duly 
authorized,  a  sale  of  land  for  its  propor- 
tionate share  of  such  levy  is  Invalid.  — 
Rogers  v.  White,  (Mich.)  7&9. 

9.  Where  the  return  of  delinquent  taxes 
1b  not  Buhscrihed  nor  sworn  to  by  the  town- 
ship treasurer,  a  tax  title  for  such  taxes  is 
Toid. — Seymour  v,  Peters.  (Mich.)  68. 

10.  A  tax  certificate,  issued  under  the 
aame  statute,  which  purports  to  have  been 
made  in  pursuance  of  a  real  estate  tax 
judgment  entered  August  15.  1881,"  on 
'the  thirty-first  day  of  December. "  (year 
not  stated,)  was  dated  December  81,1881. 
It  will  be  presumed  that  the  sale  was  made 
December  81, 1881,  and.  In  the  absence  of 
any  evidence  or  finding  on  the  subject.  It 
will  not  be  held,  as  matter  of  law,  ^at  the 
special  sale  under  that  statute  must  neces- 
sarily have  been  completed  prior  to  the 
date  mentioned.  —  Sanborn  v.  Mueller, 
(Minn.)  666, 

11.  A  taxcertificate  issued nnderthesale 
made  in  oursuance  of  chapter  180,  Laws 
Htnn.  1881,  which  shows  on  Its  face  that 
several  separate  and  distinct  lotB  are  sold 
together  In  gross  for  one  price.  Is  void; 
bat  where  several  village  lots  are  contigu- 
ous, so  that  they  may  be  used  and  assessed 
together  as  one  tract,  it  will  not  be  pre- 
sumed from  the  certificate  that  sach  sale 
thereof  was  irregularly  made  In  violation 
of  the  statute.— Id. 

12.  In  an  action  to  cancel  certnin  tax 
deede.  several  witnesses  testified  that  W. 
bid  off  the  land  for  A.,  one  of  his  co-de- 


fendants, tinder  an  agreement  between 
them  to  take  turns  in  bidding;  W. ,  tboagb 
testifying  at  the  trial,  failed  to  controvert 
this  evidence.  Beld,  that  there  wns  a  fair 
preponderance  of  evidence  to  establish  an 
unlawful  combination  between  W.  and  A. 
to  keep  down  competition  at  the  sale,  and 
the  tax  deed  should  be  set  aside. — iSank 
V.  Arnold,  (Iowa,)  453. 

18.  Parol  evidence  is  admissible  to  prove 
the  actual  date  when  certificates  of  the  as- 
signment  of  the  rights  of  the  state  fn  land 
bid  in  for  it  at  tax  sale  were  In  fact  deliv- 
ered to  the  purchaser,  and  the  date  when 
he  paid  the^urchase  price  Into  the  county 
treasnry.— Pigott  T.  O'Halloran.  (Hlnn.)4. 

 Assigiiment  of  oertifloate.  - 

14.  Code  Iowa,  §  888,  provides  that  a  cer- 
tificate of  purchase  at  tax  sale  shall  be  as- 
signable by  indorsement,  and  ahall  rest  the 
title  of  the  purchaser  in  the  assignee,  and 
that  the  assignment  shall  be  recorded  with 
the  county  treasurer.  The  purchaser  of 
real  estate  at  tax  sale  placed  his  name  on 
the  back  of  the  certificate,  and  delivered  it 
to  another,  who.  by  a  full  assignment, 
transferred  it  to  defendant  The  assign- 
ment was  not  placed  on  record.  BiM.  that 
recording  the  assignment  was  not  essential 
to  the  sale,  but  was  for  the  purpose  of  af- 
fording evidence  to  the  treasurer  of  who 
was  entitled  to  the  deed  when  the  right  to 
it  accrued.— Swan  v.  Whaley.  (Iowa.)  440. 

16.  Defendant  purchased  a  certificate  of 
tax  sale,  which  was  assigned  to  him ,  but 
the  assignment  was  not  recorded.  Plain- 
tiff, being  the  owner  of  the  real  estate  sold, 
contracted  for  the  purchase  of  the  certifi* 
cate  witii  the  original  holder,  who  had  for- 
gotten that  he  had  sold  It  Plaintiff  left  br 
agreement  the  money  to  pay  for  the  certifi- 
with  the  county  auditor,  to  be  paid  to  the 
purchaser  when  he  could  find  the  certifi- 
cate. After  the  time  of  redemption  ex- 
pired, the  assignee  procured  a  deed.  Htid. 
Uiat  the  Btatnte  does  not  make  the  record 
of  the  assignment  oonstractlve  notice  of 
the  rights  of  th$  assignee,  and  the  owner, 
if  he  does  not  redeem  In  accordance  with 
the  statute,  must  know  at  his  peril  that  he 
ia  deaUng  with  the  owner  of  the  oertiflcats. 
-Id. 

XTotioe  of  AZ]^rMloo. 

16.  Title  will  not  be  presumed  to  have 
been  acqnlred  underatax certificate,  issued 
upon  the  tax  judgment  and  sale,  until  no- 
tice of  the  expiration  of  the  time  of  re- 
demption has  been  served. — Sanborn  v. 
Uuerier.(Minn.)66S. 

17.  Where  the  notice  of  ^xpiratioa  of 
redemption  is  addressed  to  a  third  person, 
and  is  not  served  on  the  owner,  the  statute 
of  limitations  never  begins  to  run.  and  is 
not  a  defense  by  the  owner  to  quiet  his  title 
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against  the  purchaser  st  the  tax  sale.— Wil- 
son T.  KuBsell,  (Iowa.)  493. 

18.  Code  Iowa,  g  894.  regnirtng  th«  serv- 
ice of  notice  of  the  expiration  of  the  time 
for  redemption  of  land  sold  for  taxes, 
provides  that  the  holder  of  the  certificate 
of  purchase  may  cause  such  notice,  signed 
by  nim.  his  agent  or  attorney,  to  be  served 
upon  the  person  In  possession  of  such  land, 
and  also  upon  the  person  in  whose  name 
the  same  is  taxed,  in  the  manner  provided 
for  the  service  of  original  notices.  Service 
on  non-residents  may  be  made  by  pabltca- 
tion  in  a  newspaper,  and  shall  be  deemed 
completed  when  an  affidavit  of  the  service 
shall  have  been  filed  with  the  treasurer  au- 
thorized to  execute  the  tax  deed  Buch 
affidavit  shall  be  filed  by  said  treasurer  and 
entered  upon  the  records  of  his  office,  and 
said  record  or  affidavit  shall  be  presumptive 
evidence  of  the  completed  service  oi  no- 
tice. Held,  that  the  presumption  of  proper 
notice,  arising  from  the  possession  of  a 
treasurer's  deed,  supplemented  by  positive 
testimony  showing  that  an  affidavit  making 
due  proof  of  service  by  publication  on  a 
□on-resident  owner  was  properly  filed,  can- 
not be  overthrown  by  the  mere  fact  that 
the  affidavit  cannot  be  found  in  the  proper 
custody,  and  that  no  record  thereof  was 
made  by  the  treasurer. — Baker  v.  Crabb, 
(Iowa.)  484. 

19.  Code  Iowa,  894.  which  provides 
that  service  of  notice  of  expiration  of  re* 
demptioD  may  be  made  on  non-residents 
by  publication,  does  not  restrict  the  serv- 
ice to  publication  only,  and  a  personal 
service  on  a  non-resident  while  in  the 
county  fa  sufficient.— Id. 

SO.  The  affidavit  of  service  of  notice 
upon  the  person  in  possession  recited  tiiat 
the  owners  of  the  tax  certificate  "ap- 
pointed me  their  agent  to  serve  the  within 
notice  on  W.,  I^be  person  in  possessionn 
tliat  •  •  •  1  served  it  on  him  by  read- 
iug  it  to  him,  and  asking  him  to  accept 
service,  which  he  did  by  siguing  the  ac- 
ceptance on  the  back  of  this  notice. "  The 
acceptance  was  as  follows:  **!  hereby  ac- 
cept due,  legal,  timely,  and  suSiuient  serv- 
ice of  the  within  notice  on  me,  and  waive 
copy. "  Meld,  that  it  was  safficieatly  shown 
that  the  person  serving  the  notice  was  the 
agent  of  the  holder  of  the  certiflcate.—Id. 

21.  Vr'hen  the  statute  directs  that  the  af- 
fidavit of  notice  sbnli  be  entered  upon  the 
record,  the  failure  of  the  proper  officer  to 
do  Bo  will  not  be  allowed  to  defeat  the 
right  of  the  parlies,  and  the  original  affi- 
davit is  admissible  in  cvideoce.  or.  if  lost, 
may  be  shown  by  copy  duly  proved. — Id. 

Oh  the  fifteenth'  day  of  February, 
1877,  L.  went  to  the  county  aoditor's  office, 
and  selected  a  number  of  tracts  which  had 
been  bid  in  for  the  state  at  tax  sale,  and  re- 
quested the  auditor  to  make  out  assign- 1 


ment  certificates  therefor,  and.  as  an  av- 
idenee  of  his  good  faith  in  the  matter,  de- 

fiosited  with  the  county  treasurer  a  che<dE 
or  a  part  of  the  amount  necessary  to  be 
paid  for  these  certificates.  The  county 
treasurer  did  not  at  that  time  tnm  this  into 
the  county  treasury,  bat  held  it  until  the 
transaction  should  be  closed.  In  March, 
and  »ulmque9it  to  tht  sixth,  tlu  date  w&m 
Latea  1877,  c.  6,  ioeni  into  ^eei,  L.  paid  to 
the  county  b^asurer  the  balance  of  the 
purchase  price,  and  thereupon  the  certifl 
cates  were  Uten  delivered  to  him  by  the 
county  auditor.  Seld.  that  L-'s  rights  as 
purchaser  from  the  state  vested  only  from 
the  date  at  which  the  certificates  were  de- 
livered to  him.  and  consequently  that  be 
purchased  subject  to  the  provision  of  sec- 
tion 87  of  the  act  cited,  and  his  rights  un- 
der the  certificates  would  not  ripen  into 
title  until  after  notice  of  the  time  of  the 
expiration  of  the  right  of  redemption  had 
been  given,  as  required  by  the  section  re- 
ferred to.— Pigott  V.  0'HaIloraD.{Minn.)4. 

S8.  Code  Iowa,  §  894.  provides  that  no- 
tice to  redeem  from  tax  sales  shall  be  given 
by  "the  lawful  holder  of  the  certificate." 
A  person  purchased  real  estate  at  a  tax 
sale,  in  partnership  with  another,  and  took 
the  certificates  in  his  own  name.  la  di- 
viding the  certificates  with  bis  partner,  he 
wrote  bis  name  on  one,  and  delivered  it  to 
bis  partner, with  the  object  of  transferring 
it.  Held,  that  such  partner  was  the  "law- 
ful holder, "  and  the  proper  person  to  gi  ve 
the  notice,  notwithstanding  the  informal- 
ity of  the  assignmenL— 8wan  t.  Whaley, 
(fowa.)440. 

Prooeedlngs  to  reftind. 

24.  The  proceeding  under  Oeu.  Bt.  Minn. 
1878,  c.  11.  S  148.  amended  by  Laws  1881, 
c.  10.  upon  the  application  or^ a  holder  of  a 
tax-sale  certificate  to  have  the  amount  paid 
by  him  for  the  certificate  and  subsequent 
taxes  refunded  out  of  the  county  treasury, 
is  not  judicial  in  Its  nature,  and  the  duties 
thereby  imposed  may  be  performed  by 
other  than  judicial  omcers.- Siate  v.  Drea- 
sel.  (MiDn.)B80. 

2n.  After  the  time  to  redeem  from  a  tax 
judgment  sale  has  expired,  the  former 
owner  cannot  be  heard  to  question  the  reg- 
ularity of  the  proceedings,  under  section 
148,  to  refund,  upon  an  application  made 
on  the  ground  that  the  tax  Judgment  and 
sale  were  void  for  want  of  jurisdiction  In 
the  court,  nor  to  object  to  proceedings  to 
enforce  the  taxes  if  they  were  properly 
levied;  for  if  the  sale  was  void,  tne  taxes 
were  not  satisfied  by  it;  if  it  was  valid,  the 
former  owner  has  censed  to  have  any  in- 
terest in  the  land. — Id. 

Tax  titles — Actions  to  test. 

26.  Aq  action  brought  under  chapter  137, 
Laws  Minn- 1887,  to  test  the  validity  of  an 
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advene  claim  under  a  tux  deed  or  certifl- 
cete,  m&y  be  maintained  by  the  land-owner, 
without  alleging  orproTing,  eithwthat  the 
land  is  vacant  or  in  the  potseuiOD  of  hhn- 
aeU  or  another.  Sanborn  t.  Maeller, 
(HinnOMe. 

27.  The  plaintiffs  do  not  wek  to  recover 
poBBeuion,  bat  to  have  the  validity  of  the 
tax  titles  under  which  defendants  claim 
determtned.  Heid.  that  it  wasaot  errorfor 
the  court  to  refase  to  assess  or  allow  in 
this  action  the  value  of  defendants'  ini' 
^rovement  npon  the  land  hi  qaestion. — 

88.  Code  Iowa,  §807,  subsec  8,  provides 
that  no  one  shall  be  permitted  to  question 
the  title  acquired  by  a  treasurer  s  deed, 
without  showing  "that  all  taxes  due  upon 
the  property  have  been  paid  by  such  per- 
son, or  the  person  under  whom  he  claims 
title."  Plaintiff's  land  had  been  sold  for 
the  taxes  of  1876  sod  1877,  and  tax  deeds 
given  in  1881.  The  taxes  of  1888  were  yet 
unpaid.  In  an  action  to  set  aside  the  tax 
deeds,  and  to  enforce  the  right  to  redeem. 
held,  that  plaintiff's  offer  Inlils  petition  to 
pay  the  taxes.  If  It  should  be  determined 
Uiat  he  was  entitled  to  redeem,  was  not 
such  a  compliance  with  the  provisions  of 
the  statute  as  enabled  him  to  maintain  his 
action,  ffcld,  aisc,  that  the  objection  that 
the  taxes  had  not  been  paid  coald  be  taken 
advantage  of  by  the  holder  of  the  tax  title, 
notwithstanding  he  had  not  been  preju- 
diced by  plaintiff's  failure  to  pay  the  tax. 
—Maxwell  V.  Palmer.  (Iowa.)  669. 

29.  Under  this  provision  of  the  Code,  a 
plaintiff  is  not  entitled  to  maintain  an  ac- 
tion to  set  aside  tax  deads  unless  he  has 
paid  all  the  taxes  due  on  the  property,  even 
though  he  claims  that  the  tax  deeds  are 
void  as  having  been  unlawfully  issued 
without  proper  notice  of  expiration  of  the 
time  for  redemption — Id. 

80.  Plaintiffs,  in  an  action  to  set  aside 
four  tax  deeds,  claimed  title  to  the  premises 
under  a  quitclaim  deed,  executed  to  one  of 
their  number  In  trust  for  them,  and  under 
a  sheriff's  deed  in  foreclosure  proceedings 
against  their  grantor,  ffdld.  that  plaintiffs 
had  shown  such  title  in  tbemBelves  and 
their  grantor  as  entitled  them  to  maintain 
the  action,  and  that  the  word  "owner, "  in 
an  agreed  statement  of  facts,  used  with 
reference  to  the  property,  implies  "title." 
—Frank  v.  Arnold,  (Iowa.)458. 

81.  The  right  to  contest  the  validity  of 
tax  deeds  prior  to  1860  Is  not  abridged  by 
How.  8t.  Hicb.  g  1166,  providing  that  no 
one  shall  question  a  title  acquired  by  the 
auditor  general's  deed,  without  proving 
that  he.  or  the  person  through  whom  he 
claims,  had  the  title  to  the  land  at  the  time 
of  the  sale  thereof  for  non-payment  of 
taxes;  for-  the  statute  was  not  passed  till 
1808,  and  the  act  was  prospectlva.  C3ark 


V.  Hall,  19  Mich.  878,  followed.— Seymour 
V.  Peters.  (Hich.)6S. 

82.  B.,  a  junior  mortgagee,  foreclosed  his 
mortga^,  purchased  at  the  sale,  and  took 
possession.  While  in  possession,  tfa«  prem- 
ises were  sold  fortaxaa,  and  deeds  executed 
to  A.   In  an  action  by  plalntifh,  claiming 
under  the  senior  mortgage  and  a  convey- 
ance from  the  mortgagor,  to  set  aside  aach 
tax  deeds,  the  evidence  showed  that  S.waa 
the  owner  of  a  bank,  and  A.  his  cashier. 
The  bank  loaned  monevon  mortgage  aecu- 
rity,  to  protect  which  8.,  at  delinquent  tax 
sales,  purchased  the  certificates  in  A.'s 
name,  under  an  agreement  with  the  latter 
that  S.  would  furnish  the  money  and  have 
authority  to  sign  A.'s  name,  A.  to  share  In 
the  pronta  and  pay  Interest  on  the  anma 
Invested.   A.  never  paid  any  interest,  nor 
was  there  ever  any  accounting  between  the 
parties.  While  S.  was  in  possession  of  the 
tracts  in  controversy,  he  accepted  service 
of  notice  of  expiration  of  redemption  from 
the  tax  sale  as  "the  person  in  possession, 
and  alao  si  the  person  In  whose  poaaetsion 
the  above  land  is  taxed.  *  Bela,  that  the 
tax  deeds  were  void  as  against  pl^ntlffa, 
the  evidence  showing  taat  8.  wae  the 

firincipal  in  the  transaction,  A.'s  name  be- 
ng  used  only  for  convenience.— Frank  v. 
Arnold,  (Iowa,)  458. 

TENAJ^CY  m  COMMON  AND 
JOINT  TENANCY. 

Bights  and  remedies  inter  se. 

1.  Id  an  action  to  recover  possession  of 
real  estate  upon  which  there  was  situate  an 
hotel,  the  evidence  was  that  the  premises 
were  sold  by  contract  to  P.  who  trans- 
ferred his  interest  to  C.  and  W.  as  tenants 
In  common;  that  W.  transferred  his  inter- 
est in  the  property  and  a  half  interest  In 
the  hotel  furniture  to  defendant,  who 
agreed  to  keep  op  the  payments  on  the 
original  contract;  that  W.  assigned  to  C. 
his  interest  in  his  assignment  to  defendant 
and  in  the  original  contract,  who  assigned 
to  plainUff  i  that  defendant  was  not  In  de- 
fault upon  the  original  contract,  but  that 
he  had  failed  to  pay  for  the  furniture  as  he 
had  agreed  In  the  assiKUment  from  W.  to 
him.  Held,  that  defendant  was  rightfully 
in  possession  under  the  original  contract 
by  virtue  of  W.'s  assignment,  and  that  he 
had  never  forfeited  his  right.— Woods,  t. 
Burke,  (Mich.)  798. 

2.  A  tenant  in  common  may  maintain  an 
action  of  trespass  against  a  co-tenant  where 
there  has  been  a  wrongful  conversion  of 
property.  —  McClure  v,  Thorpe.  (Uich.) 

TENDER. 

Of  amonnt  paid,  on  impeaching  settlement, 
see  Aeeont  and  ikUi^/'Mtioa,  8. 
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Snffloieiioy. 

1.  Plaintiff  had  a  colt  killed  and  a  mare 
in  j  ufed  by  collision  with  a  train  of  cars  on 
<lefendant'B  railroad.  The  agent  of  the 
railroad  company  tendered  praintiS  $175 
fortbe  damage  to  both  animals,  butdldnot 
specify  the  amount  tendered  as  payment 
for  each,  which  tender  was  refused.  The 
JuiT  found  that  the  colt  was  worth  |125, 
and  that  the  damage  to  the  mare  was  970. 
I/eld,  that  the  tender  was  not  good  as  to 
«]ther  animal.— Shuck  T.  Chicago,  R.  I.  & 
P.  B.  Co..  (Iowa.)  409. 

3.  When  the  mortgagees  of  certain  chat- 
tels were  about  to  seize  the  property  under 
their  mortgages,  the  agent  of  the  mort- 
Sagor  exhibited  and  offered  the  money  due 
on  both  mortgages  to  one  of  the  mort- 
gagees, and  to  their  agent  in  making  the 
seizure,  stating  the  amount  and  purpose 
of  the  tender.  He  kept  the  moner,  sub- 
ject to  their  order,  until  the  trial,  when  he 
paid  it  into  court.  Held,  that  the  tender 
wu  kept  good.— Rice  t.  Eahn,  (Wis.)  465 

Territories. 

Formation  of  counties  on  Indian  reserra- 
tions,  see  PubKe  Lands,  8. 


TOWNS. 


Kunieipal 
Beioot-M- 


See,  also.  Bridget;  Bi) 
Corpora&mt;  8eko9, 
iricie. 

Actions,  bond  on  iq>peal,  see  Appeal,  10. 

IitablUtles—Soliool  orders. 

Under  Rev.  St.  Wis.  §  519.  providing 
that  a  town  board  of  school  directors  is  a 
body  corporate,  and  shall  possess  the  usual 
powers  of  a  corporation  for  public  pur- 
poses; that  It  may  sue  and  be  sued,  and  be 
capable  of  contracting  and  being  con- 
tracted with, — a  suit  cannot  be  maintained 
against  a  town  for  non-payment  of  a  school 
order  given  for  teaching,  signed  by  the 
proper  officers  of  the  district,  and  drawn 
on  the  town  treasurer,  specifying  that  the 
amount  Is  to  be  ptid  out  of  the  school 
fund.— Hiller  t.  Town  of  Jacobs,  (Wis.) 
884. 

Transitory  AotlonM. 

See  ViHU$in  OM  Caae,  L 

THBBPASS. 

By  servant,  see  Matter  and  Servant,  1,  9. 
Wbo  may  maintidn,  see  Tenaiusjf  in  C<m- 
man  and  Joint  Tenancy,  S. 

Who  may  maintain. 

1.  Plaintiff  was  In  possession  of  land  un- 
der a  contract,  and  was  entitled  to  a  deed. 


BOd,  that  he  bad  suflleient  title  to  enable 
him  to  reeover  for  loss  of  bay  and  pastnr- 

age  caused  by  booming  operations. —With- 
eral  v.  Muskegon  Booming  Co..  (Mich.)  758. 

3.  Plaintiff  took  possession  of  land  un- 
der a  contract  containing  the  following 
clause:  "The  said  parties  of  the  first  part 
(vendors)  are  to  have  one-half  of  the  pro 
ceeds  of  the  hay  raised  on  said  premises, 
until  the  whole  amount  Is  paid."  HOd, 
that  the  property  In  all  the  hay  was  in 
plaintiff,  who  could  recover  for  its  being 
swept  away  by  floods  caused  by  booming 
operations.— Id. 

Pleading. 

8.  In  an  action  for  trespass  to  real  prop- 
erty, a  denial  of  plaintiff's  title  to  the  prop 
erty  in  question,  "upon  information  and 
belief, "  puts  the  title  In  Issue.— Muim  v. 
Wedge,  (Wia.)ll. 

Bridenoe. 

4.  Actual  possession  Is  sufficient  evidence 
of  title  to  enable  the  party  in  possession 
of  land  to  maintain  trespass  against  a 
stranger  —Witt  t.  St  Paul  A  N.  P.  Ky.  Co., 
(Mlnn.}86S. 

oTRer.  St.  Wis.  2918.  9930.  provide 
tbat  in  actions  for  tort  the  plaintiff  shall 
be  allowed  full  costs  when  his  Judgment  is 
960  or  more,  and  If  the  plalntifiTs  Judg- 
ment is  lees  than  i50.  the  defendant  shall 
have  full  costs.  Held  that,  in  an  action 
for  tresspass  to  land,  where  the  title  Is  In 
issue,  the  plaintiff  Is  ent]tle.d  to  full  coats 
upon  a  juaratent  of  less  than  960.— Maxim 
V.  Wadge,  (Wis.)  11. 

Samitges. 

0.  In  an  action  for  the  viJne  of  timber 
cut  and  carried  away,  if  defendant  was  an 
unintentional  or  mistaken  trespaaser.  or 
honestly  and  reasonably  believed  that  his 
conduct  was  rightful,  the  measure  of  dam- 
ages Is  the  value  of  the  tlmlier  at  the  time 
of  taking;  tiiat  Is.  standing  on  the  ground. 
— Kingv.  MerrlmaQ,(Minn.)670. 

7.  Actual  notice  of  the  adverse  claim  of 
the  rightfnl  owner  is  not  necessarily  in* 
consistent  with  such  honesty  or  intention; 
following  Whitney  t.  Huntington,  68  N.  W. 
Rep.  561.— Id. 

8.  In  an  action  of  trespass,  brought  by  a 
tenant  against  bts  landlord,  for  the  wrong- 
ful conversion  of  the  crops  raised  on  the 
leased  premises,  the  measure  of  damages  is 
the  value  of  the  crop,  leas  the  proportion- 
ate share  to  which  tne  landlord  is  entitled 
by  the  terms  of  the  lease,  after  deducting 
the  value  of  the  defendant's  labor,  ^ter 
the  conversion,  in  bringing  the  crops  to 
maturity,  and  for  harvesting  and  gatberlng 
them;  and,  if  they  have  been  negligently 
cared  for,  plaintiff  would  be  enUtled  to  re- 
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cover  for  tiie  mmoant  of  the  depreofaitioii. 
—UcClure  t.  Thorpe.  (Mich.)  mtt, 

TPTAT.. 

See,  also,  Oriminat  Law,  4-10;  BxeepHan*, 
BiU  of;  Jury;  New  Trial;  WUneat. 

Verdict,  iDconBiBteDt  flndl&gB,  ne  WtUert 
and  Water- four  act,  8. 

Condnot  of  trial. 

1.  Counsel  for  plaintiff  asked  defendant 
if  he  bad  ever  been  on  the  witness  stand 
before,  and.  the  Question  being  overruled, 
offered  to  show  that  defendant  had  been  a 
witness  about  a  hundred  times;  the  court 
refused  to  tell  the  Jury  that  the  statement 
was  irregular;  be  then  asked  him  If  be  had 
had  about  10  cases  in  the  supreme  court  of 
the  state;  this  question  waa  also  overruled. 
Htid.  that  the  questions  and  offer  to  prove 
were  improper,  but  that  they  did  not  so 
prejudice  the  rights  of  defendant  as  to 
warrant  a  reversal  of  the  judgmeot.— 
Breunao  v.  Busch.  (Mich.)  795. 

S.  Where  the  witnesses'  estimates  of 
damages  are  very  contllcting,  the  court's 
action  in  allowing  plalntifrs  counsel  to 
hand  the  Jury  as  titey  were  retiring  a 
memorandum  of  the  highest  estimates  of 
plaintiff's  witnesses,  telling  defendant's 
counsel  that  be  might  do  the  like,  waa 
harmless  error;  overruling  Millar  t.  Cad- 
dy. 5  N.  W.  Rep.  S16.— HarrouB  t.  C^Ioswo 
&  W,  M.  Ry.  Co.,  (Mich.)  914. 

BeoepUoQ  of  evidence. 

8.  The  conrC  may,  in  its  discretion,  con- 
trol the  order  of  proof. — McDonald  T.  Pea- 
cock, (Hinn.)870. 

4.  After  the  evidence  was  dosed.  pWb- 
tiff  asked  to  recall  a  witness  to  prove  an 
important  foct  material  to  the  issue.  Seld 
that,  the  only  objection  to  the  question 
being  that  the  case  waa  closed,  and  good 
reason  being  given  for  the  prior  omissioo, 
the  request  anould  have  been  granted. — 
Cowan  V.  Musgrave.  (lawSk)  496. 

5.  When  a  question  does  not  Indicate  Its 
purpose,  and  no  declaration  of  what  is  ex- 
pected to  be  proved  by  the  answer  is  made. 
Its  rejectiun  is  not  error.— Kubn  v.  Gustaf- 
son.<lowa.)660. 

Objections  to  evidenoe. 

6.  An  obJeclioD  that  a  written  Instrument 
offered  In  evidence  is  incompetent,  irrel- 
evant, and  immaterial,  does  not  involve  the  . 
point  that  preliminary  proof  of  Its  execu-  , 
tion  had  not  been  made.— McDonald  v. 
Peacock.  (Minn.)  870.  ^ 

ArgiuuAxit  of  eounsel. 

7.  In  proceedings  to  ascertain  the  dam-  < 
ages  to  premises  by  reason  of  the  condem- 
nation of  a  portion  thereof  for  railroad 
purposes,  plaintiff  offered  evidence  of  the  , 


.  cost  of  the  bnildings.  which  wu  exdnded. 
His  counsel,  in  arguing  the  case  to  the Joij. 
referred  to  the  description  of  thebuildings, 
and  said:  "1  ask  you  to  say  whether  they 
could  be  put  there  for  f 7.000. "  Heid.  that 
^  such  reference  to  matter  as  to  which  evi- 
dence had  been  excluded  did  not  prejudice 
defendant  In  view  of  the  emphatic  Cham 
of  the  court  to  the  jury  that  Qie  cost  of  the 
buildings  was  not  In  issue,  and  tilst  tbey 
were  to  disregard  any  statement  made  in 
,  regard  to  it,  except  as  the  cost  was  Involved 
'  in  the  market  value.— Johnson  v.  Chlcaco. 
B.  &N.  RCo.,(Minn.)488. 

.  InstraotionB. 

8.  The  instmctions  given  to  a  jury  must 
be  constraed  toveUier.  and  if,  when  con- 
sidered as  s  whole,  tbey  properly  state  the 
law,  It  is  sufficient — Campbell  v.  Holland, 
(NebJ  871. 

9.  When  the  law  applicable  to  the  plead- 
ings and  evidence  in  a  case  has  already 
been  fully  given  by  instructions  to  a  jniy 
by  the  court,  on  Its  own  motion,  It  ia  not 
error  to  refuse  further  Instraetlons.— Id. 

10.  An  instruction,  though  abstractly 
sound,  hot  not  applicable  to  the  facts  in 
the  ease,  should  be  refused. — ^Plummer  v. 
Johnson,  (Wis.)  834. 

11.  When  instructions  refused  by  the 
conrt  would  in  faot  have  prejudiced  the 
case  of  the  party  proposing  them,  Uie  re- 
fusal is  not  a  ground  of  complaint,  even 
though  they  contain  correct  pTOpostUons 
of  law.— Sieonett  v.  Bradley,  (Wis.)  467. 

IS.  Where  the  testimony  upon  a  question 
in  issue  ia  conflicting,  an  mstrnction  of  the 
court  directing  the  verdict  upon  that  qnos- 
tioo  would  be  error.— Bulil  v.  Iron-Works, 
V.  Teuton.  (Mich.)  804. 

15.  If  a  court  instructs  a  jury  to  take  into 
consideration  ail  of  the  facts  brouj^ht  oat 
in  the  evidence,  it  is  not  error  for  it  to  re- 
fuse to  indicate  particular  points  in  the 
evidence,  suggested  by  defendant's  re- 
quests fortn8tructions.--State  V.  Langhlin. 
aowa.)448. 

14.  Where  the  evidence  was  conflicting- 
as  to  whether  plaintiff  was  the  sole  owner 
of  property  burned,  the  refusal  of  ao  in- 
struction that  the  jury  could  not  find  fur 
plaintiff  because  the  evidence  did  not  show 
defluitely  that  he  was  the  sole  owner,  was 
not  erroneous,  as  the  ownenhlp  was  a 
question  to  be  determined  bv  the  Jury. — 
West  V  Chicago  4  N.  W.  Ry^  Ca.  (iowa») 
478. 

Objeotiona  and  exoeptioiis. 

16.  Where  parties  have  made  up  the  is- 
sues In  a  case  without  objection  to  the  par- 
ticular form  of  the  action,  they  will  be  held 
to  have  waived  any  errors  in  that  regard. — 
Downle  v.  Ladd.  (Neb.)  888. 

16.  Where  evidence  showing  that  the  in- 
Jury  resulted  from  a  cause  different  from 


Digilized  by  Google 


IRKEZt 


1026 


Xhmt  alleged  in  the  complaint,  ie  introdaced, 
not  only  without  objection,  but  by  tbe  de~ 
f  endant,  from  tbe  minutes  of  tbe  testimony 
jtri^en  upon  a  former  trial,  an  objection 
thereto,  made  after   judgment,  on  tbe 

f rounds  of  variance,  will  not  be  regarded 
T  the  eonrt— Merkle  t.  Township  of  Ben- 
iiiDf^on,(H1ch.)  846. 

17.  In  an  action  for  assault  and  battery, 
after  all  tbe  evidence  had  been  introduced, 
plaintiff  asked  leave  to  file  an  amendment 
to  bis  petition  to  conform  tbe  allegations 
to  ibe  proof.  It  did  not  appear  that  tbe 
amendment  was  actually  filed,  bnt  it  was  in 
tbe  bands  of  tfae  court,  and  the  court  gave 
iDStrnctions  in  conformity  thereto.  De- 
fendant knew  the  purport  of  tbe  amend- 
tnent,  but  made  no  objection  to  tt  ontil 
after  the  verdict  Be'd,  that  it  vat  then 
too  late  to  object  to  the  amendment— 
Brantz  v.  Harcna,  (Iowa.)115. 

Verdiot. 

18.  Under  Civil  Code  Neb.  ^  420,  in  an 
action  againsttwo  orrooredefendantsnpon 
a  Joint  obligation,  the  evidence  being  ample 
as  to  one,  but  insufficient  aa  to  the  other 

defeodaots,  the  verdict  and  Judgment 
should  be  against  one,  and  in  favor  of  the 
otbers.  In  such  case  where  the  verdict 
was  against  all  of  the  defendants,  and 
those  against  whom  there  was  but  insuffi- 
cient evidence  made  no  motion  for  a  new 
trial  as  to  themselves  alone,  and  judgment 
was  rendered  against  all,  it  will  not  be  dis- 
turbed.—Hoke  V.  Halveratadt.  (Neb.)  204. 

Id.  In  an  action  against  a  town  to  recover 
damages  for  personal  injuries  caused  by  a 
defect  in  the  bighway,  tbe  jury  found 
that  the  town  was  liable,  but  assessed  nom- 
inal damages  of  fl-  The  presiding  Judge 
refused  to  receive  the  verdict,  and  sent  the 
jury  out  for  further  consideration,  telling 
them  that  if  tbe  plaintiff  was  entitled  to 
recover  at  all,  the  was  entitled  to  substan- 
tial damftgea.  The  jury,  upon  retnrning, 
announced  that  they  haid  not  agreed  upon 
a  verdict,  and  were  not  likely  to  agree. 
They  were  tben  discharged,  and  the  clerk, 
by  the  direction  of  the  Judge,  refused  to 
enter  up  any  verdictor  judgment  in  the  ac- 
tion. Upon  mandarnvt  to  compel  the  judge 
and  clerk  to  enter  np  tbe  verdict  of  $1 .  he-d, 
that  tbe  Jury,  having  silently  acquiesced  in 
the  request  of  the  court  that  tbey  should 
reconsider  tbeir  verdict,  and  having  after- 
wards declared  that  thev  conld  not  agree 
upon  any  verdict  and  liaviog  been  dis- 
charged, muit  be  considered  to  have  re- 
ceded from  tbe  verdict  as  first  brought  in; 
and  their  final  action  being  a  disagreement, 
there  was  no  verdict  in  the  case  upon  which 
any  Judgment  could  be  entered. — Htale  v. 
Clementson,  CVVis.lSe, 

20,  A  verdict  in  disregard  of  instructions, 
whether  tbe  latter  be  right  or  wrong,  must 
V.35K.W.— 65 


be  set  aside.— Way  v.  Ofalcago,  It  t  A  P. 

Ry.  Co..  (Iowa,)  625. 

31.  In  an  action  to  recover  damages  for 
injuries  caused  by  defendant's  negligence 
In  suddenly  starting  a  train  while  plaintlfl! 
was  on  the  platform  In  the  act  of  alighting, 
the  JuTT,  by  special  verdict  found  that 
plaintiff  "conla,  by  the  use  of  ordinair 
care  and  a  reasonable  effort  on  her  part, 
have  turned  back  or  retained  her  place  on 
tbe  steps  with  safety  to  heraelf also  that 
plaintiff  "was  not  goll^  of  any  want  of 
ordinary  care  in  leaving  Ihe  train  which 
contributed  to  produce  the  Injury  com- 
plained of-."  also  that  she  was  damaged  in 
tbe  Bum  of  $2,000.  The  court  set  aside  the 
verdict  on  the  ground  of  inconaiatency, 
and  ordered  a  retrial.  Held,  that  defend- 
ant had  no  cause  to  complain.  The  find- 
ings were  evidently  Inconsistent  or.  If  not 
so.  they  clearly  acquitted  plaintiff  of  neg- 
ligence, in  which  case  judgment  should 
have  gone  for  plaintiff.  If  any  case,  the 
findings  could  not  be  construed  as  holding 
plaiatlS  guilty  of  contributory  negligence. 
—Kelly  T.  Chicago  ft  N.  W.  X^..Co..lWli.V 
B88. 

TBOVEB  AND  CX^NVEB- 

siosr. 

When  action  Ues. 

1.  A  plaintiff  In  an  action  for  conversion 
has  no  ground  of  complaint  because  de- 
fendant introduces  chattel  mortgages  on 
the  property  claimed  to  have  been  con- 
verted, which  show  that  plaintiff  has  no 
interest  in  tbe  property. — Luce  t.  Hoor- 
bead,  (Iowa,)  508. 

What  conatitat«B  conversion. 

2.  When  the  owner  of  mortgaged  chat- 
tels, which  are  about  to  be  taken  under  the 
mortgage,  tenders  amount  sufficient  to  pay 
the  debt,  and  such  tender  is  kept  good  un- 
til the  trial,  it  divests  the  title  of  the  mort- 
gagee, as  effectually  as  would  a  payment  of 
the  debt;  and  the  mortgagee,  by  taking 
and  selling  the  property,  is  guilty  of  con- 
version, and  this  owner  may  maintain  tro- 
ver against  him.— Bice  v.  Kahn,  (Wis.)  46S. 
Eridenoe. 

8.  In  an  action  of  trover  it  fa  competent 
for  defendant  to  Impeach  plaintiff's  right 
of  action  by  showing  tbe  title  to  the  chat- 
tel to  be  in  a  third  person,  a  stranger  to  tha 
action.— Seymour  v.  Peters,  (Mich.)  62. 

4.  A  petition  in  an  action  for  conversion 
alleged  that  nlalntlffs  were  the  "nbeoiute 
and  dnqualifled  owners  of  certain  prop- 
erty :  that  they  acquired  such  ownership  by 
purchase.  Plaintiffs  offered  in  evidence  a 
chattel  mortgage  to  them.  Hsld  that  un- 
der Code  Iowa,  g  8225,  subsec.  8,  providing 
that  "the  facts  constituting  the  plaintifl'i 
right  to  the  present  possession,  and  the 
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extent  of  fala  interest  In  the  property, 
whether  it  be  fall  or  qnalifled  ownership, ' 
must  be  set  out,  this  evidence  wai  not  ad- 
misBible  to  prove  plaintiffa'  ownership  ai 
alleged.— Kern  v.  Wlleon,  (Iowa.)  5&4. 

5.  It  was  error,  aUo,  to  refuse  an  instruc- 
tion to  the  effect  that,  as  the  only  evidence 
of  plaintiffs'  ownership  under  the  petition 
was  the  chattel  mortgafce.  plaintms  had 
failed  to  establish  tbeir  ownership. — Id. 

6.  In  an  action  for  converaion  of  a  bank- 
check,  it  appeared  that  defendant  gave 
plaintiff  the  check  In  consideration  of  a 
warranty  deed  of  Mrtain  land;  before 
plaintiff  had  the  check  cashed,  and  when 
about  to  Indorse  it.  defendant  snatehed  it 
from  ber.  claiming  that  she  had  no  title  to 
the  land,  and  put  the  deed  in  her  hands, 
plaintiff  shortly  returned  it.  The  evidence 
was  not  satisfactory  to  show  that  she  vol- 
untarily accepted  the  deed,  and  rescinded 
her  bargain.  Btld.  that  plaintiff  was  en- 
titled  to  the  relief  asked.— Knger  t.  I^erce, 
(Iowa,)  477. 

Verdlot  and  Judgmeat. 

7.  In  an  action  for  converaion  of  crops 
and  stock,  the  isane  being  as  to  the  title, 
the  evidence  was  not  the  same  as  to  both. 
Counsel  for  both  parties  stipulated  that,  if 
the  Jury  found  for  plaintiff,  they  might 
value  the  crops  as  uncut  and  standing  in 
the  fleld,  and  the  stock  as  at  the  time  when 
It  was  tiOien.  Held,  that  under  the  itipula- 
tion,  ft  charge  to  the  Jury  that  the  Terdfct 
will  either  be  for  the  whole  amount  of  the 
property,  or  no  cause  of  action,  could  not 
ne  complained  of,  in  the  absence  of  any 
request  for  an  instruction  distinguishing 
between  the  two  claases  of  property.— 
fitennett     Bradley,  (Wb.)M7. 

TBirSTS. 

Besulting  tnistB— Agency. 

1.  If  an  agent  employed  to  purchase 
lands  for  bis  principal,  and  with  his  monev, 
upon  the  purchase  thereof,  takes  the  title 
thereto  In  his  own  name  without  the 
knowledge  or  cousent  of  the  latter,  he  will 
be  adjudj^ed  to  bold  the  title  as  trustee  for 
his  principal,  and,  if  sold  and  transferred 
by  him,  the  proceeds  in  his  hands  will  be 
impressed  with  a  similar  trust,  and  the 
court  will  compel  him  to  account  therefor. 
— Kraemer  v.  Deustermann,  (Minn.)  276.* 

 Payment  of  consideration. 

2.  Defeudant  in  ejectment  claimed  that 
the  consideration  for  plaintiff's  purchase 
was  paid  by  defendant  and  her  husband, 
and  that  the  conveyance  to  plaintiff,  abso- 
lute in  form,  was  in  fact  made  In  trust  for 
defendant's  husband.  jffeM  that,  as  against 
plaintiff's  absolute  conveyance,  the  statute 
of  uses  and  tnuta  would  not  permit  such  a 


trust,  arising  merely  from  payment  of  the 
consideration,  to  be  asserted. — Campbell 
V.  Campbell,  (Wis.)  74S. 

8.  A  wife  furnished  one-half  of  tfae  pur- 
chase price  of  a  homeatead.  by  an  agree- 
ment with  her  husband  that  the  deed  waa 
to  be  made  to  her,  but  at  the  time  the  con- 
veyance was  made  she  knew  it  waa  made 
directly  to  her  husband,  and  raised  no  ob- 
ection.  IWd,  (bat  In  the  absence  of 
raud,  under  Rev  St.  Wis.  i  2071.  ebolish- 
iug  uses  and  trusts,  except  aa  "authorized 
and  modified;"  and  providing  (aectiou 
:M)77)  that  "when  agnnt  •  *  *  shaU  be 
made  to  one  person,  and  the  conaideratum 
therefor  sball  be  paid  by  another,  no  tmat 
shall  result  in  favor  of  the  person  by  whom 
such  payment  it  made,  but  the  title  shall 
vest  in  the  person  named  as  alienee;"  and 
providing  (section  2078)  that  "every  such 
conveyance  shall  be  presumed  fiaudulent, " 
etc.,  and  "a  trust  ahall  result  in  favor  of 
creditoia, no  trust  resulted  In  favor  of 
the  wife,  notwithfltauding,  at  the  time,  she 
thought  her  husband  took  the  deed  Id  trust 
for  her.— Bkinner  v.  James,  (Wis.)  87.* 

Bridenoe. 

4.  Defendant,  to  prove  an  expreaa  writ- 
ten trust  in  favor  of  her  husband,  offered 
in  evidence  a  power  of  attornej.  in  the 
usual  form,  from  plaintiff  to  her  noaband. 
and  in  connection  therewith  a  letter  from 
the  latter  to  plaintiff,  eontatnlng  this 
clause:  "The  remaining  80  acres  7  pur- 
eheued  of  Paul  last  winter,  deeded  to  $fo9. 
I  am  doing  buBinesa  in  relation  to  it.  and 
would  wish  to  have  a  power  of  attorney 
for  doing  so.*  Beld  fnsnffldent  to  estab- 
lish a  trust.— Campbell  t.  Campbell,  (Wis.) 
748. 

USUS.Y. 

What  oonstttntes. 

H.,  the  payee  of  an  overdue  usurious 
note,  pretending  to  L.,  the  maker,  to 
refuse  to  renew  it,  referred  him  to  E.. 
from  whom  he  said  he  could  borrow  the 
money  to  pay  it.  L.  thereupon  applied  to 
K.  for  tfae  loan,  which  K.  pretended  to 
make  to  him,  taking  from  him  a  note  run- 
ning to  himself  and  giving  him  a  check  on 
H.'s  bank,  which  L.  indorsed  over  to  H.. 
receiving  in  exchange  therefor  merely  his 
old  note.  In  fact  the  pretended  loan  by 
K.  was  merely  colorable,  the  transaction 
being  a  mere  device  by  H.  to  evade  the 
usury  law,  E.  being  his  agent,  and  the  new 
note  in  fact  belonging  to  H.  and  l>eing 
taken  in  substitution  for  the  first  one. 
Mtld,  that  L.  could  recover  the  value  of 
property  taken  on  a  chattel  mortgage  ex- 
ecuted to  secure  the  new  note  on  the 

Sound  that  it  was  usurious,  altbou^  at 
e  time  of  Its  execution  be  was  ignorant 
of  the  fact>  and  supposed  that  it  was  made 
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to  secure  ao  actual  loan  made  to  him  by  K. 
— Lukens  t.  Hazlelt,  (Minn.)  SOS. 

VENDOR  A3SFD  VJfiMDJfiJL 

Bee,  also.  Covenants;  Detd, 

.B»najfd«  purchaser,  leeXiii^ftdMM/  Mort' 

gaga.  S,  10. 
Rights  and  remedies,  see  Attumpnt.  \. 
Vendee'i  right  to  fixtures,  see  Fixtura,  1. 

Contraot— Constmotlon. 

1.  An  Instrument  acknowledglDg  the  re- 
ceipt of  ft  sum  of  money  In  part  payment 
of  a  certain  lot  described,  and  slxned  by 
defendant,  is  a  receipt  only,  and  not  a 
contract  for  the  sale  of  land,  and  hence 
■ubject  to  be  expUlned  or  snpplemanted 
by  sTidenca  otfunM.—McKfuneyT.  Harrie, 
(Klmi.)6fl8. 

Bights  and  remedies. 

S.  The  pendency  of  proceedings  (not 
completed;  to  condemn  real  property  for 
public  use,  is,  as  betTreen  vendor  and  pur- 
chaser, such  a  defect  in  the  title  that  the 
latter,  under  a  contract  to  convey  to  him 
good  title,  it  not  obliged  to  take  Uie  title 
■o  affected.— CaTettaugb  t.  McLaughlin, 
(Minn.)  676. 

8.  Plaintiff  had  agreed  to  purchase,  and 
defendants  to  convey,  land  in  fee-tlmple. 
Defendants  contd  not  make  out  a  title,  and 
plaintiff  brought  action  to  recover  money 
paid  under  the  contract.  SM,  it  was  not 
Decenary  for  plaintiff  to  have  tendered 
performance  to  entitle  him  to  recover. — 
Wright  T.  Dickinson,  (Mich.)  164. 

4.  A  vendee  who  refuses  to  fulfill  a  con- 
tract for  the  purchase  of  land,  which  Is 
within  the  statute  of  frauds  because  not  in 
writing,  cannot  recover  money  paid  on  the 
contract  from  the  vendor,  wno  is  willii^ 
and  offers  to  perform  on  his  part. — McEin- 
ney  v.  Harvie,  (Minn.)  668. 

5.  Plaintiff  bad  contracted  to  purchase 
land  of  defendants,  who  agreed  to  convey 
in  fee-simple.  Plaintiff  entered  into  pos- 
leseion  and  hewed  timber,  and  leased  a 
portion  of  the  land,  when  both  defendants 
and  plaintiff  were  enjoined  from  cutting 
timber  from  the  lands.  Defendants  could 
not  make  out  a  title,  whereupon  plaintiff 
brought  action  to  recover  money  paid 
under  the  contract  Defendants  contended 
that  the  contract  could  not  be  rescinded, 
and  the  money  paid  under  it  recovered,  as 
they  could  not  be  placed  tn  statu  quo.  Held 
that,  when  the  valae  of  property  can  be  as- 
certained, a  party  entitled  to  rescind  acon- 
tracl  may  do  so  sitboag^he  cannot  place 
the  other  m  ttatu  jrtw.---WTight  t.  Dickin- 
son, (Mich.)  164. 

6.  A  complUnt  alleged  that  defendant 
railroad  company  had  orally  agreed  to  lo- 
cate a  station  on  plaintiffs'  Una  in  consid- 


eration of  a  quitclaim  to  the  ground  neces- 
sary for  such  a  building  and  the  right  of 
way  i  that  the  agreed  value  of  the  land  was 
1500,  to  be  paidplaintiffs  if  the  depot  was 
not  pat  up;  that  the  deed  had  been  ex- 
ecnted  and  delivered  to  defendant's  agent 
bat  was  not  to  be  recorded  until  the  station 
was  established,  but  that  the  agenthad  put 
it  of  record  over  plaintiffs'  protest  and  dia- 
claimer,  and  that,  as  recorded,  it  showed 
interlineations,  unlawfully  made  by  the 
agent,  and  conveyed  more  land  than  was 
contracted  for;  that  tbe  company  had 
"taken  possession,"  and,  though  three 
years  had  elapsed,  no  station  had  been 
erected,  nor  any  money  paid.  Setd.  that 
the  complaint  was  bad,  whether  considered 
as  on  tort  or  contract:  because,  if  tbe  first, 
there  was  no  allegation  of  a  wrongful  tak- 
ing, and  so  plaintiffs'  remedy  was,  not  by 
action,  bnt  by  proceedings  for  compensa- 
tion under  Rev.  St.  Wis.  c  87,  §1853;  and. 
If  tbe  second,  because  there  was  no  tender 
of  a  deed  upon  payment  of  the  purchase 
price,  tbe  company  having  acquired  no 
title  under  the  illegally  recorded  deed.— 
Caseldy  v.  Chicago  AN.Vf.  Ry.  Co., (Wis.) 

m. 

7.  In  an  action  by  a  purchaser  against  a 
seller  for  falsely  representing  that  the 
boundaries  of  land  offered  forsale  included 
certain  level  land  pointed  out  by  the  seller. 
It  is  the  duty  of  the  court  to  instruct  the 
jury  as  to  what  constitutes  the  particular 
damages  claimed  in  that  case,  and  a  gen- 
eral instruction  that,  if  the  jury  find  the 
plaintiff  has  sastained  damages,  they  may 
find  a  verdict  in  his  favor.  Is  calculated  to 
mislead.— Woolman  v.  Wlrtsbaugh,  (Neb.) 
316. 

8.  Where  real  estate  is  purchased  on  the 
personal  representationb  at  the  seller,  and 
such  representations  are  false  aa  to  the  lo- 
cation of  the  property,  the  measure  of 
damages  Is  tbe  difference  In  value  between 
the  property  as  represented  and  as  It  actu- 
allyls.-^Id. 

V.  Where.  In  an  action  on  a  promissory 
note,  the  defendant  set  up  in  bts  answer  a 
contract  entered  Into  between  the  parties 
for  the  conveyance  of  certain  property  in 
full  satisfaction  of  the  debt,  and  alleged  a 
performance  in  compliance  with  the  con- 
tract, and  there  waa  testimony  tending  to 
sustain  the  answer,  held  that,  in  case  of  de- 
fect of  title  of,  or  incumbrance  on  part  of, 
tbe  proper^  so  conveyed,  the  measure  of 
damages  was  not  the  amount  of  the  note 
less  the  value  of  the  property  conveyed, 
bnt  the-  amount  of  the  Incumbrances  or 
value  of  the  propwty  to  which  the  title  had 
failed.— Downie  v.  Ladd,  (Neb.)  888. 

Vendor's  lien. 

10.  A  vendor  of  real  estate,  upon  the  ab- 
solute conveyance  thereof  by  deed,  has  no 
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lien  on  the  land  lo  conveyed  for  tuch  por- 
tloD  of  the  purobase  money  m  remslns  un- 
paid.-TAnBley  v.  Pasahro,  (Neb.)88B. 

11.  Complainant  and  defendant  con- 
tracted to  jointly  build  and  keep  an  hotel 
CD  defendant'i  land.  Plaintiff  bad  the  op- 
tion of  buying  defendant' 8  intraeatby  pay- 
ing for  the  land  and  repaying  what  he  had 
expended  in  buildinfi;.  Btla,  in  a  init  for 
ipeciSc  performance  of  the  contract  to 
aell,  that  defendant  had  an  equitable  lien 
for  the  purchase  money  on  the  property 
which  ahould  be  lold  to  aattafy  such  lien 
as  In  mortgage  cases.— Johuon  t.  Fowler, 
(Michom 

Bona  flde  pnroliMar. 

19.  A  crantor  remained  In  possession 
after  giving  a  deed,  which  was  recorded. 
The  grantee  mortgaged  the  land,  and  aft- 
erwards recoDTeyed  to  the  grantor,  who 
did  not  record  the  deed.  U^d,  that  her 
continuous  poBsesaion  did  not  impart  con- 
BtructiTe  notfce,  to  the  purchaser  at  a  fore- 
closure sale,  of  any  interest  retained  by 
her  in  the  property.— Sprague  ?.  White, 
(Iowa.)  751.* 

18.  A.  sold  certain  land,  worth  93,000, 
to  the  grantor  of  defendants*  ancestor,  and, 
not  having  received  his  patent,  assigned 
his  certificate  of  location.  The  grantor 
conveyed  by  deed,  but  the  record  showed 
no  title  in  him.  P.  obtained  for  t^S  a  deed 
from  the  original  owner,  and  conveyed  to 
plaintiff,  both  knowicE  of  the  deed  to  de- 
fendants' ancestor.  Held,  that  olalntiff 
had  such  notice  of  defendants'  title  as  to 
put  him  on  inquiry,  and  he  only  obtained 
the  interest  that  the  original  owner  had 
when  he  gave  the  deed.— DUion  v.  Bhngar, 
aowajm 

TENUS  IN  CIVIL  GASBS. 

fofUiBltory  actions — Work  on  logs. 

1.  An  action  for  labor  done  upon  1^  is 
transitory,  and,  under  Laws  Wis.  18«S,  c. 
801,  ^  8,  an  action  for  work  and  labor  on 
logs  in  Taylor  county  is  within  the  juris- 
diction of  the  municipal  court  of  Chippewa 
county,  where  personal  service  Is  haa  upon 
tiie  defendant  —  Shafer  t.  Hogus,  (Wis.) 

Olumge  of  Temo — ^AppUoation. 
8.  The  defendant  applied  for  s  change 

of  venue  on  account  of  the  alleged  preju- 
dice of  the  judge.  An  affidavit  in  support 
of  the  application  stated  that  defendant 
"has  reason  to  fear,  and  does  fear,  that  he 
cannot  have  a  fair  trial,"  instead  of  "has 
reaaon  to  believe,  and  does  believe,  **  etc., 
as  required  by  Rev.  Bt  Wis.  g  2fl3S.  Held 
not  Bufflcient.— Smith  v.  Clarke.  (Wi8.)818. 

•  Transmission  of  record. 

a.  Rev.  St.  Wis.  §  2697.  provide!)  that  an 
order  changing  the  place  of  trial  bec<nneB 


vacated  tmlesa  the  party  obtstiain^  the 
same,  within  SO  days  thereafter,  shall  canae 
the  papers  in  the  case  to  be  transmitted  to 
the  clerk  of  the  coaoty  to  which  the  case 
1b  removed,  and  "no  change  for  the  aame 
cause  shall  thereafter  be  made."  Biid. 
that  the  appellant  was  excused  from  tak- 
ing any  steps  to  transmit  the  record  until 
the  respondent  either  returned  it  or  sop- 

Elled  its  place  in  the  manner  preacrtbed 
y  law.— CooIe  v.  UcDonneU.  (Wis.)  558. 

WARBHOXTBEMEN. 

B^baal  to  deliver  grain. 

A  warehouseman  may  waive  the  tender 

of  charges  and  grain  receipts  provided  for 
by  Gen.  St.  Minn.  c.  134,  %  16,  and,  having 
refused  to  deliver  on  the  gronnd  that  the 
grain  is  claimed  b^  a  third  person,  he  can- 
not justify  his  refusal  on  the  groaad  that 
the  chargeB  are  nnpald-- WslTiice  Min- 
neapolis ft  N.  El.  Co.,  (HInn.)  fl8& 

WATERS  AND  WATER- 
OOtTBSES. 

See,  also,  Biparian  Righii. 

Water-^uxses,  flooding  by  log-jams,  see 

Logt  and  Logj^ng,  1-8. 
—  obstnicUott  by  bridge,  see  Jfuuaaet,  3. 

Water-rights. 

1.  The  Wisconsin  act  of  Augusts,  1848, 
for  the  improvement  of  die  Pox  and  Wis- 
consin rivers,  provided  (section  16)  that, 
"where  any  lands,  waters,  or  materials,  ap- 
prooriated  by  Uie  boaid  [of  public  works] 
shall  belong  to  the  state,  such  lands,  wa- 
ters, or  materials,  and  so  much  of  the  ad- 
joining land  as  may  be  valuable  for  hy- 
draulic or  commercial  purposes,  shall  be 
absolutely  reserved  to  the  state,  and  when- 
ever a  -water-power  shall  be  created  by 
reason  of  any  dam  erected  or  other  im- 
provements made  on  any  of  said  rirars. 
such  water-power  shall  belong  to  the 
state. "  etc  HabI,  that  the  state  took  the 
absolute  ownership  of  the  whole  watei^ 
power  created  by  a  dam  across  the  Fox 
river,  including  Uie  water-power  existing 
on  adjoining  lands  not  o.wned  by  the  state. 
— Green  Bay  &  M .  Canal  Co.  v.  Eaukauna 
Water-Power  Co.,  (Wi8.)639. 

3.  In  proceedings  to  restrain  defendants 
from  using  water-power,  the  head  of 
vfhlct  was  000  feet  above  thsir  lot.  that 
reached  across  a  mill-race,  and  tosnd  into 
a  stream,  the  evidence  showed  that  cdain- 
tiff  had  derived  title  through  the  original 
owner,  and  defendants  from  his  agent  and 
joint  owner,  between  whom  an  agTecmeat 
had  been  made  that  plaintiiE's  grantor 
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should  hold  and  own  "the  water-power 
and  mill  priTileget"  on  Bald  atream  and 
lots  thereby  conreyed;  whfle  defendaots' 
grantor  was  to  have,  and  upon  suit  for 
Bpeciflc  performance  of  that  contract  ob- 
Ulned,  possession  of  lots  below.  Held, 
that  defeaJants  bad  not.  in  the  absence  of 
a  grant  or  title  by  adverse  user,  such  rights 
in  an  arttflcial  channel  as  to  th*  water  of 
»  natoral  stream.— Fox  Rivar  Flow  ft  Pa- 
per Co.  T.  Kelly,  (Wis.)  744. 

8.  A  mill-race  bad  beenconstmcted  orer 
lands  snbaequently  laid  out  in  lots,  and 
sold.  On  bill  to  restrain  the  unauthorized 
use  of  the  power,  defendants  claimed  that 
their  grantor  had  always  asserted  by  dranlic 
rights  by  virtue  of  his  owneTshln  of  the 
lot.  but  the  evidence  affirmatively  estab- 
lished his  disclaimer  of  any  such  right. 
M^d,  that  defendanu  had  derived  title 
neither  by  grant  nor  by  adverse  user. — Id. 

4.  A  water  power  company,  to  improve 
the  hydraulic  power  of  a  river,  buitt  sn 
additional  dam  across  the  stream,  defray- 
ing expenditures  from  subscriptions  by 
riparian  owners  and  others,  but  issuinK  no 
stock,  and  finally  quitclaimed  to  defand- 
anta*  grantor  ana  others.  On  salt  to  re- 
strain defendants'  use  of  power  on  the 
lower  end  of  a  canal  supplied  from  a  pond 
formed  by  tbe  dam,  they  interposed  the 
title  their  grantor  had  acquired  to  the  new 
dnm.  Hda,  that  defendants'  claim  derived 
no  strength  from  a  conveyance  to  tbeir 
grantor  of  whatever  right  the  new  dam 
created,  as  at  that  time  he  bad  parted  with 
his  title  to  the  lot  owned  by  defendants. — 
Id. 

5.  Plaintiff,  the  owner  by  purchase  of  a 
dam.  and  the  water-power  appurtenant 
thereto,  erected  across  tbe  Fox  river,  un- 
der authori^  of  the  Wisconsin  aot  of  Au- 

gust  6, 1848.  sold  the  dam  to  the  United 
tales,  reserving  to  itself  **  the  water-power 
created  by  the  dam,  and  by  the  use  of  tbe 
surplus  water  not  required  for  tbe  purpose 
of  navigation,  with  the  rights  of  protec- 
tion and  preservation  appurtenant  thereto 
and  the  [land]  necessary  to  the  enjoyment 
of  the  same.  *  *  *  all  subject  to  the 
right  to  use  the  water  for  all  purposes  of 
navigation."  etc.  Defendant,  tbe  owner 
of  certain  lots  oo  wbich  was  built  a  por- 
tion of  tbe  embankment  connected  with 
the  dam.  cut  a  canal  through  such  em- 
bankment for  tbe  purpose  of  taking  water 
from  the  pond.  Plaintiff  asked  for  a  man- 
datory injunction  requiring  defendant  to 
restore  the  embankment  which  It  had  re- 
moved, or  to  permit  plaintiff  to  do  so. 
Held,  that  the  injunction  would  not  lie, 
plaintiff  having  no  legal  interest  In  the 
dam  or  embankment,  but  only  In  the  sur- 
plus water-power  created  by  tbe  same. — 
Green  Bay  ft  M.  Canal  Co.  t.  Eankaona 
Wttei-Power  Oow,  (Wis.)OM. 


Water<rlghts— Ii^imotion  of  adverse 
naer. 

6.  An  Injunction  will  issae  to  restrain 
defendants  from  using  water,  in  hostility 
to  plaintiff's  rigbt,  for  the  operation  of  a 
mill  on  tbeir  Tot,  adjacent  to  the  lower 
end  of  a  system  of  hydraulic  power  created 
by  dams  forming  a  pond  on  tbe  north  side 
of,  and  a  canal  or  mill-race  running  nearly 

Earallel  with,  a  stream  of  water,  and  which 
ad  been  butltand  maintained  at  the  ex- 

Sense  of  plaintiff  and  Its  grantors. — Vox 
liver  Floor  ft  Paper  Co.  t.  K<A\j.  (Wis.) 


Flowage. 

^1.  One  whose  land  Is  Injured  by  flowage 
caused  by  an  unlawfully  erected  dam,  may 
abate  the  nutaance  without  permission,  by 
pulling  down  the  dam.  before  the  right  to 
maintain  it  ia  acquired  by  adverse  user. — 
Winchell  V.  Clark,  (Mich.)  907. 

8.  In  an  action  to  recover  damages  from 
tbe  overflow  of  water  caused  by  a  mill- 
dam,  defendant  claimed  tbe  right  to  over- 
flow tbe  land  by  adverse  user.  A  special 
verdict  found  that  defendant  had  main- 
tained the  water  at  the  dam  at  the  same 
height  for  over  30  years  previous  to  tbe 
action,  except  when  prevented  by  casualty 
that  the  height  of  tbe  water  had  not  been 
Increased  since  1864:  that  the  lands  in  ques- 
tion had  been  Injured  by  overflow  and 
Boakage  caused  by  the  mill-dam,  but  had 
not  been  continuously  injured  from  such 
causes  for  a  period  of  10  years  next  prior 
to  tbe  action.  Held,  that  the  verdict  was 
not  inconsiatent  or  contradictory,  as  it  was 
not  to  be  inferred  that  the  maintenance  of 
the  water  In  the  poud  at  the  same  height 
for  the  period  named  caused  the  plaintiff's 
land  to  be  overflowed  during  the  whole  of 
that  period.— Hurray  v.  S^ibner,  (Wis.) 
811. 


WJSIGHTS  AND  MBA617BES. 

Power  of  city  to  erect  acales.  see  MuntMpai 

Oorporatiens,  1,  a. 

False  weicbts—Criminal  liability. 

Wbere  a  defendant  was  charged  with 
keeping  and  having  charge  of  scales  for 
the  purpose  of  weighing  live-stock  and 
grain .  and  willfully  reporting  false  weights, 
wbereby  another  was  defrauded,  it  was 
competent,  for  the  purpose  of  showing 
guilty  knowledge,  to  prove  tbat,  at  or 
about  tbe  time  alleged  in  tbe  complaint, 
tbe  defendant  uaed,  and  caused  to  be  uaed, 
in  the  weighing  of  stock  and  grain,  a  load- 
ed weight,  heavier  than  correct  weights 
kept  by  bim,  thereby  causing  the  apparent 
weight  of  the  stock,  hay,  etc..  to  be  dimin* 
iahed.— State  r.  Kellner,  (Neb.)  88U 
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ExeoQtion. 

1.  It  la  not  necessary  to  tbe  validity  of  a 
will  that  tbe  wltneeses  shoald  know  tbe 
nature  ol  tbe  instrument  tbey  are  signing. 
—Allen  T.  Orlffln.<WlB.)21. 

5.  In  the  absence  of  dear  proof  that  the 
wftnessea  to  a  will  Mgned  it  before  the 
signing  of  the  testator.it  will  be  preasmed 
that  the  latter  signed  first.— Id. 

Bavooation. 

8.  Testatrix,  while  liTing  with  her  sec- 
ond husband,  by  whom  she  had  no  chil- 
dren, made  a  win  bequeathing  her  property 
to  her  children  bv  her  first  husband.  Her 
second  husband  aying,  she  married  a  third 
time.  She  bad  no  children  by  this  mar: 
riafre,  and  died  leaving  the  husband  sur- 
Tiving.  Held,  that  under  Rev.  8l  Wis.  ^% 
3Stn,  2281,  her  will  was  not  revoked  byher 
subsequent  marriage.— In  re  Ward.  (Wis.) 
73l.» 

Probate  and  contest. 

4.  It  is  error  to  refuse  to  allow  a  contest- 
ant of  a  will  to  testify  upon  the  Issue  of 
die  testator's  mental  capacity,  as  to  his 
verbal  acts  prior  to  the  date  of  the  wiU, 
and  to  state  what  he  said  when  angry  and 
violent.— In  re  Brown,  (Minn.)  796. 
Constrnotlon. 

6.  Although  courts  of  chancery  have  ex- 
clusive jurisdiction  over  cases  brought  for 
the  sole  purpose  of  interpreting  wills,  other 
courts,  in  which  are  cases  involving  rights 
under  wills,  have  power  to  interpret  their 
language  when  necessary  for  decision  of 
tbe  cases. — Covert  v.  Sebern,  (Iowa,)  686. 

6.  Where  a  will  contained  devises  and 
bequests  to  testatrix's  "step-son  H.  S.  Cov- 
ert, "  and  it  apoeared  that  testatrix  had  no 
step-son  named  H.  S.  Covert,  and  no  such 
person  was  known  to  exist,  Md.  that  there 
was  a  latent  ambiguity,  and  parol  evidence 
was  admissible  to  show  that  testatrix  direct- 
ed the  scrivener  to  devise  and  bequeath 
tbe  property  to  her  "step-son  Harvey," 
and  Uiat  tbe  scrivener,  believing  Harvey's 
initials  to  be  H.  S.  Instead  of  J.  H.,  wrote 
those  initials  to  designate  him.— Id.* 

7.  A  will  contained  tbe  following  pro- 
visions^ *^Fowrth.  The  balance,  residue, 
and  remainder  I  give  and  bequeath  to  my 
brothers  and  sisters,  tbe  same  to  be  equal- 
ly divided  among  them."  "^LatUy.  I  give 
and  bequeath  to  my  step-son  H.  S.  Covert 
all  the  remainder  and  residue  of  my  prop- 
erty, be  it  real  or  personal,  of  what  kind 
or  character  whatsoever. "  Held,  that  these 
clauses  were  repu^ant,  and  the  last,  being 
the  latest  expression,  must  prevail. — Id. 

8.  Provisions  of  a  will  construed,  and 
htid  that  the  rents  and  profits  of  a  farm  de- 
vised, and  not  the  general  assets  of  the  es- 
tate, should  be  first  appropriated  to  the 


payment  of  certain  Incombrances. — Wat- 
kins  V.  Jenkins,  (Iowa.)  6S0. 

V.  Tbe  first  clause  of  a  will  devised  land; 
the  second  and  third  moneyi  the  foartli 
"the  balance,  residue,  and  remainder"  to 
certain  legatees:  the  siith  and  last  ^ve 
"all  the  remainder  and  residue  of  my  prop- 
erty" to  another  legatee;  while  tbe  fifth 
bequeathed  articles  of  furniture.  It  was 
contended  that,  since  all  the  estate,  except 
the  land  and  chattels  specifically'  disposed 
of,  consisted  of  notes,  testatrix  in  the 
fourth  claase  meant  to  bequeatli  the  bal- 
ance of  the  notes  after  satisfy  i  og  the  money 
bequests.  Etld  that,  as  the  notee  were  un- 
dated, and  there  was  no  evidencs  shovriog 
tbe  character  or  quantity  of  teatatiix'e  es- 
tate at  the  time  the  will  was  made,  such 
could  not  be  said  to  be  her  intention. — Cov- 
ert V.  Beberu,  (Iowa,)  686. 

WITNBSa. 

See  DepotHi»n;  Evid«n«$. 
To  will,  tee  FTOi,  1.  & 

Oompetenoy. 

1.  InMichigan,thepartiestoasnitarfl,by 
statnte,  made  competent  witnesses  to  show 
that  others  have  made  settlements  with 
such  parties  upon  their  boohs  of  account, 
and  that  the  Dooks  have  been  correctly 
kept.— Montague  v.  Dougau,  (HIch.)  840. 

3.  In  an  action  against  an  executor  to 
recover  for  work  performed  by  plaintiff 
for  her  deceased  father  after  her  majority, 
the  issue  being  whether  the  deceased  had 
promised  to  pav  her  for  her  services,  plain- 
tiff was  asked  ny  her  counsel  to  state  the 
kind  of  work  she  performed  for  ber  father, 
and  whether  she  expected  compensation 
therefor  Held,  properly  excluded  under 
Code  Iowa,  §  8639,  prohibiting  testimony 
by  a  party  to  an  action  against  an  executor 
as  to  conversation  and  transactions  with 
bis  decedent— Covan  V.  Husgrava,  (Iowa,) 
496. 

8.  In  a  suit  for  rent  upon  a  verbal  lease, 
the  defendant  introduced  himself  as  a  wi^ 
ness,  and  his  counsel  asked  this  question: 
"What  conversation  took  place  between 
you  and  James  P.  Pendill  in  the  rear  of  his 
store,  some  time  In  the  latter  part  of  Feb- 
ruary, 1885,  relative  to  renting  a  store  ^m 
bimr"  EeldibtA.  on  an  objection  that  It 
was  incompetent,  because  James  P.  Pen- 
dill  was  dead.  It  was  properly  excluded; 
afllrming  81  N.  W.  Rep.  177.— Pendill  V. 
Neuberger.  (Mich.)  249. 
Examination. 

4.  In  proceedings  to  probate  a  will,  one 
of  the  proponents  was  examined  as  a  wit- 
ness for  the  contestants.  Bdd,  that  under 
the  provision  of  Gen.  Laws  Minn.  168S,  c. 
198.  §  1.  providing  that  a  party  to  the  rsfr 
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rd.  or  one  for  whose  benefit  an  action  is 
eing  prosecuted  or  defended,  la  compelled 
3  testify  as  if  under  cross-examiDation,  he 
ould  be  interrogated  by  contestants  con- 
erning  BtatementB  said  to  have  been  made 
y  him  to  otbers  coneemiog  the  mental 
apacity  of  the  deceased. — ^In  re  Brown, 
hIinn.)7S6. 

5.  The  latltade  to  be  allowed  In  cross- 
xaminatton  is  largely  within  the  dlscre- 
ion  of  the  trial  court,  and  this  court  will 
lot  reverse  unless  there  has  been  a  gross 
ind  oppressive  abuse  of  such  discretion. — 
^ukens  v.  Hazlett,  (Minn.)  365. 

9.  When,  upon  the  examination  or  cross- 
ixamlnatioB  of  a  witness,  a  certain  con- 
versation is  drawn  from  him.  the  opposite 
party  will  always  be  permitted  to  croes- 
bxamine  or  re-examine  him,  for  the  pur- 
pose of  eliciting  the  whole  of  such  conver- 
saiion. — Campbell  v.  Holland,  (Neb.)  871. 

7.  Witnesses  testified,  upon  direct  exam- 
ination, as  to  occurrences  In  a  bank  and  at 
their  home,  and  it  appeared  that  they  were 
hIso  at  a  lawyer's  oince,  and  tbat  at  tbese 
places  business  connected  with  the  subject 
in  controversy  was  transacted.  Seld,  that 
cross  examination  as  to  what  occurred  at 
the  lawyer's  office,  which  was  not  touched 
upon  in  the  direct  ezaminaUon,  was  prop- 
erty refused.— Krager  t.  Piero^  (Iowa,) 
477. 

Impeaohment. 

8.  After  plaintiff  had  Introduced  a  cer- 
tain bill  of  sale,  he  was  allowed  to  file  an 
ameudment  charging  fraud  in  the  making 
thereof.  Upon  defendant's  objection,  on 
the  ^ound  that  plaintiff  could  not  dis- 
credit his  own  witness,  held,  that  a  bill  of 
sale  was  not  a  tcitneta,  and  plaintiff  had  a 
right  to  introduce  it,  and  discredit  it,  for 
the  purpose  of  showing  the  whole  transac- 
tion connected  with  the  pretended  sale. — 
Henny  Buggy  Co.  v.  Patt.  (Iowa.)  587. 

0.  The  court  Instructed:  "If  a  witness 
has  teatifled  whose  general  reputation  for 


truth  and  veracity  has  been  successfully 
impeached,  you  have  a  rigbt.  if  you  think 
proper,  to  disregard  sucn  testimony,  or 
partially,  as  you  think  the  necessity  of  the 
case  may  require  or  admit. "  Btld.  that  the 
DSe  of  the  words  "the  necessity  of  the  case" 
was  inappropriate,  but  not  necessarily  er' 
ror.— State  v.  McClintic,  (Iowa,)  696. 

Fees. 

10.  A  county  isnot  liable  for  the  mileage 
of  a  witness  subpcenaed  to  attend  a  pre- 
liminary examination  of  a,person  accused 
of  crime,  where  the  enbpcena  was  issued 
and  served  before  the  complaint  was 
lodged  with  the  magistrate,  and  before  the 
accused  was  arrested.  —  Wamstaff  T. 
County  of  Louisa,  (Iowa,)  604, 

WBITS. 

Service  by  fraud,  see,  also,  Appearanet, 

Service  of  prooess— By  mail. 

1.  Plaintiff's  attomeysllTedatStCload* 
defendant's,  at  Moorhead.  Personal  serv- 
ice of  summons  was  made  November  17th 
and  Decomber7th.  Defendants'  attorneys 
mailed  their  answer  at  St.  Paul,  directed  to 
plaintiff's  attorneys  at  St.  Cloud,  who  re- 
ceived it  the  following  day.  Held,  that  the 
service  was  not  goodT  as  the  answer  was 
not  mailed  from  the  place  of  residence  of 
defendant's  attorneys  as  provided  in  Gen. 
St  Minn.  1878,  c.  66,  §  75,  relating  to  serv- 
ice by  mail.— Van  Aemam  t.  Winslow, 
(Minn.)  881. 

 Fraud. 

3.  In  an  action  by  attachment  it  appeared 
that  service  of  process  on  the  defendant 
had  been  procured  bv  means  of  fraudulent 
representations,  maae  to  a  third  person 
with  the  intention  that  tbey  should  be 
communicated  to  defendant.  Held,  that 
the  service  should  be  set  aside  and  the 

iurisdiction  refused  by  the  court. — Chub- 
luclc  T.  Cleveland.  (Minn.)  862. 
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